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U.S. Commission on Civil Rights

The U.S. Commission on Civil Rights is a temporary, independent,
bipartisan agency established by Congress in 1957 to:

C,

Investigate complaints allegingvdenial of the right to vote by
reason of-race, color, 'religion, sex, or national origin, or by
reason of fraudulent practices;

. Study and collect information concerning legal developments
constituting a denial of equal protection of the laws under the
Constitution because of race, color, religion, sex, or national
origin, or in the administration of justice;

Appraise Federal laws and policies with respect to,the denial:of
equal' protection of the lain because of race, color, religion, sex,
or national origin, or in the administration of justice; .

Serve as anational clearinghouse for information concerning denials
, of equal protection of the laws because of race, color, religion,
sex, or national origin; and .

Submit Selibrts, findings, and recommendations to the President and
the Congress.

1

Members of the Commistion:
p

Arthur S. Flemming, Chairman
Stephen Horn, Vice Chairman
Frankie M. Freeman
Robert S. Rankin
Manuel Ruiz, Jr.

John A. Buggs, Staff Direcror
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LBITER OF TRANSMITTEM

I

U.S. COMMISSION ON CIVIL RIGHTS' -1

1

WASHINGTON, D.C., DECEMBER 1974

THE PRESIDENT it
THE PRESIDENT OF THE SENATE
THE SPEAKER OF THE HOUSE OF REPRESENTATIVES '

1
a

a

SIRS:

, I %

The U.S. Commission7on Civil Rights presents this report to youlpursuant

to Public Law 85 -315, as amended. 4

This report evaluates.the civil rights activities of the Federal agelpies
with fair housidg responsibilities:, the Department of Housing and Urban

Development (HUD); the Federal finandial regulatory agenciesthe Office
of the Comptroller of the Curfency (COC), the Federal Deposit Insurance
torporatiOn (FDIC), the Federal Home Loan Bank Board (FHLBB), And the

Federal-Reserve System (FRS); the Veterans Administration OA); and the .

General Services Administration(G8,4).. 'It is the second of,a series of

six reports-to belssue0 by this Commission describing the striicture,'

mechanisms, anorprocedures utilized by the Federal departments and agencies

in their efforts to end discrimination against this Nation's minority and

female citizens. This series of publications represents otr fourth followup

to a September 1970 study of the Federal civil rights enforcement effort.

We ha'(ie concluded in this report that HUD, the major agency with respOnsi-

bilities for fair housing, has Made a considerable investment of time and
resources in dealing with complaints but has failed to conduct snfficient

and systematic fair, housing reviews tifsState and locaIrgovernments,.housing
rauthorities, builders and developers, real estate brokers; managers,-or

lenders., It has not adequately monitored compliance agreeMentaor
affirmative marketing plans. t

We recommend a Ptesidential directive that the Secretafy of Housing and

Urban Development give'the enforcement of fair housing provisions a
higher departmental priority by establishing as agoal lor the next 12 .

months the conducting of at least 50 comprehensive communitywide complianCe

reviews of all major institutions in the community which .4fect the pro-

duction,4sale, and rental of houSing; and the adoption of a.requirement

in connection with all applicatiofis for HUDfufiding, subdivision approval,

and mortgage insurance, that affirmative action plans be developed to

provide for increased housing opportunities. for minorities and_women.

We found that a major obstacle to IUD's fair housing .progrTa- is that under

Title VIII bf theCivil Rights Act Of'1968 HUD has noLenfofcement authority,
nd we'recommend that Congress amendtTitle VIII of the Civil, Rights Act of

1968 to authorize HUD to issue cease and desist orders to eliminate dis- '

ctiminatory housin: practices.

5
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We have alAo concluded that few significant actions have been taken by

c the'otherfagencies with fair housing responsibilities to impact on the
countryl:S serious probleih of housing discrimination. Forexample, the
agencies have not suffidiently informed those who benefit from their

, prograbs of the steps they must take 'tp;complS? with the fallrhousing
law and they have, failed to Adequately measure compliance viiph the
existingrequirements. 'Further, `rior to the 1974 amendment to Title
VIII prohibiting sexcliscrimjnation,in housing, there had beep few :

subStancial steps toward combating sex discrimination, We have included
specific recommendations in this report concerning each ofithese agencies.,

4
Wes urge you)consideratiohof the.facts,prinented and ask for your
leadership in ensuring implementation' of the recommendations made.

--t. ;

Respectfully,
t

Arthur S. Flemming, Chairmin
A:4 Stephen Horn,'Vics Chairman

Frankie M. Freiman
Robert s: Rankin
Manuel Ruiz, Jr.

. John A; Buggs, Staff Director

A
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PREACE.
,

In October 1970 the Commission published its first' across-the-board

) . .

evaluation of the"-Federal Government's effort to end discrimination

against American minorities. haetreport, The Federal Civil Rights

Enforcement Effort, was followed'by three reports, in May 1971,

0

November 1971, and January 1973, which-summarized'the civil rights

steps taken by the Government since the origitii1 report:
I t

_
"At the time we releised the last report wd indicated that we were

.

conducting another analysis of Federal civil.rights programs. This
. .

/
I

s
. . :

.

analysis is the Commission's mostdomprehensive. in order to enable the

,9* '.
.

/ public to comprehend more fully'the diverse p its of our study,
, . .

I wehave.decided tb release each of its stx se tions independently over

1 . ,

the next 7 months. In AoVember 1974, we released Volume I of the Federal
. .

, -- _ _ _____ _ _____

Civil Rights Enforcement Effort-1974: To Regulate in the Public Interest.

After this second volume on the housingoagencies, we will publish reports ,

on Federal civil rights effOtt's in the areas of education, employment,

federally- assisted orograms,.andpolicymaking. These reports will cover

the activities ornOt only the most widely known agencies with civil r

tights responsibilities, suchaa the Deptriments of Labor and Health,

,

Education, and Welfare; but also th4ose which have received lesser public

attention such as the Office of Management and Budget andthe Office of

- Revetwe Sharing of the Department of the Treasury.

, This study was begun in November 1972. As we have done withall
)

I

previous Commission studies of the Federal enforcement effort, detailed

questionnaires were sent to agencies, extensive interviewing'of.
, 4 ,
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Washington-based'Civilrights officials took place, and a vast number

of documents were reviewed; including-laws, regulations, agency handbooks-

and.guidelines, compliance review teports,%anditooks and reports

authored by leading civil rightb.scholars. Volumes of data were ale&

analyzed from sources including the census, agencyfdata banks, -complaint

Jrivestigations, and'recipient application forms. For the first. time

Commission staff also talked to Federal civil rights officials in

regional'and district offices. Agency representatives were interlifewed

in Boston, Dallas, New Orleads, San Francisco, Los Angeles, and Chicago.

All of the agencies dealt With at length in our January 1973 report,

The Federal Civil Righis Enforcement Effort--A Reassessment, were

reviewed in this study with the exception of,the Office of Economic
I

Oppottunity and the Economic Development Administration of the Depart-,'

//ment of Commerce. Those ag4encies had been so reduced in size and
A

autherity that we believed our resources could be better utilized by

assigning ihem to monitor other agencies. This study covers some areas,j

not analyzed in the Reassessment report. We will be reporting on ,t1te

,efforts of the White House, the Equal Employment Opportunity CoOrdinating

Council, the Office of Revenue Sharing of the. Department,of,the Treasury,

the education program of the Veterans Administration, and the Housing,

Education,' and Eiployment Sections of the Civil Rights Division of the

'Department of Justice.

In addition, this,is the first of our.studies on Federal enfoement '

activit4s.to,covet the Government's effdrts to end discrimination based

on sex. The.Commission's jurisdibtion was expanded to include sex

8
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discrimination in October 1972. Information on sex'discrimin4tion is'

an integral part of each sectfon of thig study.

. A
) These studies of Feder civil rights enforcgment efforts, however,

are not exhaustive. Limit' necessarily have been'placed upon them in terms
-

of the laws, agencies, and programs covered. For exampl, the Voting.
1

Rights Act of 1965, which has been treated previous Commission reports

43N.

and 'hick will be the subject of a separate Commission publication, was

not covered. Further, in the sections dealing with theNvarpus Federal

programs, it was' not possible to t
A

For example, we have only covered"

"assistance for urban mass transit

reat more than a representative sample.

the Department of` Transportation's

and highwds, although that agency also

A

provides aid to airports, railways, and the St. Lawrence Seaway Corporation.

In other instances where all, Or many agencies have r
t..

sibilities but

one.agency is charged -with the duty for overall enforcement, we will report

only on the act/Vitls of the lead agency. This is true in 'the case of

the Civil'Service Commission and the Federal equ 1 employment program, and

the Office of FederaloContract Compliance of the Department of Labor, and

the Executive orders prohibiting discrimination by Federal contractors.-

Finally, due to restrictions of time and staff resources, there will be

variation in the depth of treatment of the various programs and agencies.

To assure the accuracy of'these reports, before-final action the

P

Commission forwards copies of them in draft form to departments and

agelges whose activities are discused in detail, to obtain their commedit

and suggestions. Thus far their responses have been helpful,-serving to
0

.

1
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correct factual inaccuracies, clarify points which may not have been

sufficiently clear, and provide updated information on activities

.undertaken sa4equent to CObmission staff investigations. These comments

have been incorporated in the report. In cases where agencies expressed

disagreement with Commission interpretations of fact or with the views

ofthe Commission on the desirability of particularenforcement or

compliance activities, their, point of View, as well as that of the
"re

Commission, has been noted. In their comments, agencies sometimes

provided new information not made available to Commission staff during

'the, course of its interviews and investigations. 'amefimes, the

,j

information was inconsistint.A./ith the information provided earlier.

Although 1t was not always possible to evaluate this new information

fully or to reconcile it with what. was proyided-earlier, in the interest

e
.of assuring that-agency compliance and'enforcement activitiemare reported

;,
as comprehensively as possible, the new material has been noted in the

_report.

In the course of preparing these reports, Commission. staff

interviewed hundreds of Federal workers ift the field of equal opportunity

and made a large number of demands upon Federal agencies for data and

documents. The -assistance received was generally excellent. Without

it; we would not have been able to publish our views at this time.
.

We-further would like to note our.belief that many of the Federal employees

assigned to d4ties and responsibilities within the equal opportunity

area'shouldbe commended for what they have done, considering' the

legal and policy limitations within which they have been working.

10
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.These reports will not deal Primarily' with the substantive impact

of civil rights laws. The Commission will not attempt here to measure

precise gains made by minority group members arid womenas a,kesult of

civil rights actions of the.Federal Government. This will be the

subject of other Commission studies. Rather, we will attempt to

determine harl well-the Federal Go4ernment has done its civil rights

enforcement job--to evaluate for the period of time between July 1972

and'June 1974 the.activities of a numbef of.Federal agencies with

,important civil rights respOnsibilities. ,

The purpose of these reports is to offer, after a careful analysis,

.recOmmendationsfor the improvement of. those programs which require

'change: Tie Commissions efforts in this regard will not end with this

seri, ¶f.reports. We will continue to issue periodic evaluations of

,Tedera enforcement activities' designed to end discrimination until such

efforts are tftally satisfactory.

f
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Chapter 1

Department of Housing and Urban Development (HUD)

I. Program and Civil Rights Responsibilities

The, Department of Housiqg an''Urban Development Ls the major

Federal agency with responsibilAties for improving housing conditions

in'this country. It does so by providing assistance to citizens,

developers, andpublic andprivati nonprofit housing agencies in the

7,

financing and production of new housing, preservation of available lousing,
1

leasing of housingtand improvement of substandard housing. -In addition,

HUD bears the primary responsibility for Federal efforts in the develop-
2

.went of the Nation's communities. Further, HUD provides planning

grant assistance to State and local governments and areawide multi-
.

jurisdictional organizations. The bulk of HUD's assistance can be

o

categorized Aribur major areas: community development and planning,

1: In fiscal year 1973, HUD's ap

%
opriation for assisted housing was

$1.8billion. ; a

2. Its fiscal year 1973 community planning and development appropria-

tion was $2.47 billion.
.,

3.. Under its community development programs HUD provides comprehensive
planning assistance to encourate the improvement of effective planning,..

decisionmaking, and management capability. In fiscal year 1972 over
1,500 State and local governments, areawide multijurisdictional
organizations, and Indian reservations were recipients or subrecipients

of such assistance. HUD, also guarantees loans for the development of

.pew communities. By fiscal year 1973, HUD had made commitments for
almost'$300 million toward the development of 15 new communities.

3

1

20
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housing proddction andmortgaga Credit, housing management, and policy
N 6

Idevelopmene and research. The Housing and Community Development Act of

1974 radically alters the means of providing housing for low- and moderate-
,:
- .

.

income families, providing much'greater local discretion as to how funds for

8

housing and community development will be spent.

HUD's most significant duties regarding. equal opportunity in housing

and.urban development ere the enforcement of Title VIII of the Civil.

9 10
Rights Act., of 1968, Title VI of the Civil Rights Act of 1964; and

4. Under 'its housing production and mortgage credit programs, HUD provides
subsidies for new and rehabilitated housing for low-income families. This

includes supplements for low-income families, mortgage assistance, rental
assistance, and subsidized loans for rural.borrnwere. In addition; HUD
operates a large unsubsidized housing program, similar to the guaranteed
housing program at the Veteran& Administration Oee Chapter 3 ,

Veterans Administration, Section IV infra.) Under this unsubsidized program,
HUD provides mortgage insurance for the.purchase of homes, in gOberal,_and for
specialized purposes including mobile homes, homes outside urban renewal areas,
and homes for disaster victims. As part of the program, HUD provides subdivision
approval to builders and developers, and arranges for the appraisal orhomes
which may be ,purchased with FHA-insured loans. HUD's approvals and appraisals
provide a service to builders and developers, making it easier for them to obtain
commercial financing of their construction. In exchange for this assistance,
HUD requires builders and developers to submit affirmative marketing plans., See
Section IV A, p. 76 infra.

5. Under its housing Management programs, HUD provides assistance to local
housing authorities for management and modernization' of low-rent public housing
projects. HUD assistance may be used for such purposes as acquiring existing
housing from the 'private market and constructing new facilities. In May 1974,
HUD was providing assistance to about 2,500 fgencies. Telephone interview with
Daniel Day, Public Information Officer, Office of Public Affairs, HUD, May 16,
1974.,

6. Under its policy development and research programs HUD provides funds for
research relating to suoh,matters as national housing need,' evaluation of existing
housing and community development programs, and improving the environment. In

1973, 243 contracts and 13 grants were funded.

7. 'The Housing and Community Development Act of 1974, Pub'. L. 93-383 (Aug. 22, 1974).

8. This report cover's HUD activities through late May 1974. Therefore, it does

not cover the Housidg add Community Development Act of 1974, which was passed on

August 22.
/

.
. ,

9. Title VIII of the Civil Rights Act of 1968, 42 U.S.C. 3601 et mt. (1970).

10. Title VI of the Civil Rights Act of 1964, 42 U.S.C. §2000d, (1970).

21
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11-
3

Executive Order 11063. Title VIII prohibits discrimination in
12

the sale and rental of most housing because of rate, color,

religion, or nationalorigin. The Housing Community Development

Act of 1974 amended Tittle, VIII to 'include a prohibition against sex

13

discrimpa tion. Title VIII makes it unlawful to discriminate

..., . .

11. 3 C.F.R.\S 652 (1962). Other major areas of civil rights responsibility

are equal employment oppdttunity (see U.S.Commissionon Civil Rig24; The
RightsCivil Rits Enforc,ment Effort -,1974 - Employment), cont ct tom-

plianceo (Id. at ch. 3) and minority entrepreneurship.

i 12. It is estimated that more than 80 percent of the Nation's housing
is covered by Title VIII. Exempted from Title VIII are single family
homes sold or rented without the use of a broker and without .

discriminatory adi/ertising, rooms or units in dwellings containing /./
living quarters for.no more thap four families provided that the owner
lives in one of them and does not advertise or use a broker, and rooms in
private clubs not open to the public. Title VIII'i prohibition against
religious discrimi ion does not extend to the sale or rental of
dwellings owned or perated by A religious organization for a non-
commercial purpose.

.

13, This amendment provides fbetthe word "sex" be inserted after
the word " religion" each time it appears in Title VIII. Monies for
staff to implement operations based on sex discriminaetonhave been
-requested by HUD. Speech by.Dr.,Gloria E.A. Toote, Assistant Secretary
for Equal Opportunity, Equal Oportunity'Meeting, HUD Central:Office,
Washington, D.C., Oct. 24, 1974., The amendment does not'provid
.HUDiwith any enforcement powers for Title VIII, nor does it gip HUD
additional authority to coordinate-the impleMentation of Title VIII
by other Federal agenciei. Section 109 of .the Housing and Community

DeVelopment Act of 1974 also prohibits distrimination on the basis
of race, color, national originor sex under community development
programs; and gives the Secretary. authority to apply sanctions for
violations, similar to those provided by Title VT of thCivil Rights
Actof 1964., Section 808(a) of the act amends Title V of the National

Housing Act'tO prohibit discrimination on account of sex in the extension of

Federal mortgage assistance. It also-stated that the combined income of

both husband and wife must be considered for the purpose of extending credit to a

mirridd couple or either member of the couple. The sex discrimination amendment
td Title VIII was supported by the HUD Equal Opportunity Office. RUD also
actively supported a bill to amend the Truth in Lending Act (15 U.S.C. 11631 et
legOto prohibit discrimination based on sex or\marital status. j
The bill would make ityniawful fora creditor to discriminate on the
basis of sex or maritakstatus when granting credit in connection with any
consumer credit sale. Section 1605', 93d Cong., 1st Sess. (1973). Consumer
credit sales include such transactions as mortgage loans, automobile loans,
department store credit plans, and local and national credi cards.
As of October 1, 1974, that bill had not been passed. el
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in advertising the ,ale or rental of housing, the financing of housing,
. : r

. 14
r

or in the provision of real estate brokerage services. HUD is

responsible for overall administration of this title, and it is specifically
4\

charged with investigating complaints of discrimination. -

HUD i;3)lficantly hampered in kg power to require compliance.

with'Title VIII because if it finds discrimination, it can use only
15

informal methods of conference, con liationv.And pkrsuasion to
-4

bring compliance. If kese ods 'fail, it can merely refer th%
k

matter to the Department of Justice; it has no authority to issue cease

and desist orders, nor does it havethe power to insti tute litigation

)(against parties it has found discriinating..

14. An additional tool in the struggle against housing discriminatiOn
has beentprovi4ed by the Civil Rights Act of 1866. On September 2,
1965, Joseph Lee Jones, a black, filed a complaint in the District Court
-for the Eastern District of Missouri alleging that the Alfred H. Mayer
Company had refused to *ell him a home solely because of his race.
Mr. Jones sought injunctive relief by relying in part upon section 1982
of Title 42, United States Code, originally part of the Civil Rights Act
of 1866: This section of the act provides that "All citizens of the
United S qtAashall,have th6 same Eight, in every State and Territory,
as is enjoyed by white citizens theriof to inherit, purchase lease, sell,
hold, and convey real and personal pgoperty."

The District Court ruled in favcir of the Mayer Company and dismissed the
complaint. The Court of Appeals for the Eight District affirmed the
District Court's ruling concluding that section 1982 applied only to
State action and did not reach private yefusals-eo sell. The U.S.
Supreme Court granted certiorari and reversed the judgment of the Court
of Appeals. The Court ruled that section 1982 of the act "bars all
racial discriminationi)privatp as well as public, in the sale or rental
of property, and the statute, thus construed, is a valid exercise of the
power of Congress to enforce the Thi teenth Amendment." Jones v. Alfred
H. Mayer Co., 392 U.S. 409 (1968 his Puling did not specifically assign
any responsibilities to HUD. HUD, pwever, has encouragediprivate attorneys
to file suits under the 1866 civil ights statute. See Section VA, p. 109
infra.

15. Section 810 of the Civil Rights Act of 1968, 42 U.S.C. $ 3610 (1970).

23
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,Title VIII also requires HUD, as well as other Federal executive depart-
.

Merits and agencies, to administer its programs and activities relating to

housing and urban development in a manner that affirmatively furthers the

purpose of the law. In addition; title VIII requires HUD to make studies,

publish .eports, and cooperate with other governmental and private
16

organizations to help eliminate discriminatory housing practices.

6. .Section 808(e) of Title VIII,staells:

The Secretary of Housing and Urban Development shall--
(1) make studies with respect to the nature and

extent of discriminatory housing practices in re-
presentative communities, urban, suburban, and rural

. ,

theighout the United States; ,(2) publish and dissemi-
nate reports, recommendatibns, and information derived
fr46 such studies; (3) cooperate with apd render technical
assistance to Federal, State, local, and other public
or private agencies, organizations, and institutions
which are formulating or carrying on programs to prevent
or eliminate discriminatory housing practices; (4) coope-
rate with and render such technical and other assistance
to the Communit Relations Service as may be appropriate

. to further ac ities in preventing or eliminating
discriminatory housing practices; and (5) administer
the programs and activities relating to housing and
urban development in a manner affirmatively to further
the policies of this title.

Section 809 specifies the following:

Immediately after the enactment of.thiatitle the
Secretary shall commence such educational and
conciliatory activities as in his judgment will
further the purposes of this title. He shall call
conferences of persons in the housing industryand
other interested parties to acquaint them with the
provisions of this title and his suggested means of
implementing it, and shall endeavor with their advice
to work out programs of voluntary compliance and of

enforcement He shall consult with State and lecal
officials and other interested parties to learn the

extents if Wny,to which hawing discrimination exists in
their State or locality, and whether how State or '

local enforcement programs might be ut lized to combat
such discrimination in connection with or in place of,
the Secretary's enforcement of this title. The Sec-

retary shall issue reports on such conferences and ,

consultations as he deems appropriate.

. 24
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Title VI of the Civil. Rights Act of 1964 prohibits-discrimination

on the grounds Of race, color,, and national origin by recipients of
17

Federal assistance. HUD has a duty to ensure compliance, with Title VI

by its recipients and can withhold or withdraw funds from offenders.

Executive order,11063, issued in 1962, requires nondiscrimination in the

sale and rental.of federally-subsidized and insured hjIsing. Under the

Executive ors, HUD has the power to defer or retract funds from

offenderS, or cancel contracts with parties found in noncompliance.

Although the numerous civil rights laws ould.indicate that this

country is dedicated to the concept of equality, segregated housing
18

continues to be a major problem.' Beyond the fact that most housing
2

discrimination based on race, ethnic origin, and sex is illegal, there

are disastrous consequences for the people who are forced to live

under segregated housing conditions. Too often segregation has resulted

in overcrowding; concomitantly, it produces unhealthy and unsafe living

17. Title VI requires HUD to ensure nondiscrimination not only n.

HUD-assisted housinZ but in all HUD programs including those for
community development and comprehensive planning. For example, HUD

.
must make certain that winorities.are no4 vxciuded from the water and

,sewer prbgrams it funds. The scope of this report, however, is limited

to fair housing.

18. See A. Sirenseh, K.E. Taauber, and L.J. Hollingsworth, Jr.,-Indexes
of Racial Residential Segregation for 109 Cities in the United SCIFEW---
1940 to 1970 (1974); E. Grier and G. Grier, "Equality and Beyond:
Housing Segregation in the Great Society," in N.R. Yetman and C. Steele,

Majority and Minority: the Dynamics of Racial and.Ethnic Relations

'453 (1971). See also M. Rafferty, Bias in Newspaper and Real Estate

Advertising: A Re=Survey,(1970).

25
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19

conditions. Frequently, segregated housing patterns have brought with

20

them substandard education and inadequate public services. Segregation

in housing also causes severe humiliation to the people who are segregated

21
and often contributes to physical and psychological illness.

A variety of tools have been used by the white majority to perpetuate

residential segregation. Fiscal zoning, used to attract industry and

commercial establishments which will provide large property taxes, may also

)

19. See V. Countryman, Discrimination and the Law (1965) and Maryland State
Advisory Committee to U.S. Commission on Civil Rights, A Crisis in Housings on

the Upper Eastern Shore (1971). Accordingto the 1970 census, 34.2 percent
of overcrowded housing is occupied by minorities, although minorities occupy
only 14.4 percent of all housing. Blacks occupy 21.2 percent of overcrowded
housing, and only 9.8 percent of all housing; persons of Spanish speaking
background occupy 10.7 percent of overcrowded housing, as compared with 3.6

percent of all housing. Native Americans occupy 1.0 percent of .overcrowded
housing and only 0.6 percent of all housing; Asian Americans occupy 1.3
percent of overcrowded housing and only 0.3'-percent of all housing. The'

1970 census also shows that minority-occupied housing more frequently than
nonminority- occupied households lacks hot water, or baths, or toilets for

the exclusive use of the household.

20. Discrimination and the Law, supra note 19.

21. For example, studies have shown that the incidence of illness and
disability is .markedly reduced when housing conditions are improved.

D.M. Wilner and R.P. Walkey, "Effects of Housing on Health and Perfor-

mance," in L.J. Duhl, The Urban Condition: People and Policy in the

Metropolis 244 (1963). Segregated and substandard housing contributes
to family disorganization and breakdown, National Advisory Commission on
Civil Disorders, "Unemployment, Family Structure, and Social Disorganization"

in F.R. Lapides and D. Burrows, Racist: A Casebook 121-141 (1971).

26
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be used to prohibit low- and moderate-income housing. Large lot zoning

-limits housing construction to single family homes on lots of 1, 2, 3,

or even 4 acres, effectively excluding persons, often minorities, and

2 female heads of households, who cannot afford to purchase large lots.

Minimum house size requirements, too, place a lower limit on the square

footage of houses to be constructed, raising-the cost of housing which

can be built in a particular area, and again excluding the poor who are
22

often minorities and female heads of households. Blackbusting is

c.) '
the tecnique used by real estatespeculators which accelerates the

sale of housing by circulating rumors that unwelcome minorities have

purchased or rented houses in the neighborhood and will soon overwhelm

it. The blockbuster's objective is to precipitate a drop in prices

eiWhich will 'nable him or her to purchase the properties and resell
23

thenito minority families at inflated prices.

Redlining,,a tool used by the home finance industry to discriminate

against minorities, is the refusal to make housing loans to anyone within

a certain area of a city,most frequently a minority area. In another

variation of redlining, home finance agencies refuse to extend credit

22. See E. M. Bergman, Eliminating Exclusionary Zoning: Reconciling
_Workplace and Residence in Suburban Areas - (1974) and Maryland State

Advisory Committeet.to U.S". Commission on Civil Rights, The Zoning and
Planning Process-in Baltimore County and its Effect on Minority Group,

Residents (1971).

23. C. Abrams, The Language of Cities 25 (1971).

27
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to minorities for tha purchase of housing outside of segregated areas.
O

' Although persons of Spanish speaking tackground, Asian Americans,

American Indians:and blacks have all been subjected to segregation in

housing, the factors which have led to segregation often differ for these

groups. For example, poverty, a distinct language, and distinct cultural

traits have led to discrimination against and segregation of persons of

25

Spanish speaking background. Visible racial characteristics and low
26

incomes have contributed most heavily to the segregation of blacks. Cultural

traits and racial distinction have cent buted to the segregation of Asian

Americans. Moreover, Federal, State, and local anti-Oriental legislation,

effectively announcing that Asian Americans were unwelcome in this country,

27

has contributed to discrimination against Asian Americans. American

Indians are often effectively confined to housing on reservations which

is among the poorest housing in the Nation. Moreover, those Native

Athericans who live in cities livia in some of the most squalid urban

28

neighborhoods.

Neither Title VI nor Executive Order 11063 prohibits housing dis-

crimination based on sex or marital status. Alchough

24. L. Freedman; Public Housing: The Politics'of poverty 135 (1969)

and E. Grier and G. Grier, Supra note.18.

25; C.F. Marden and G. Meyer, Minorities, in American Society 308-311

(1973). See Pennsylvania State Advisory Committee to U.S. Commission
on Civil Rights, In Search'of a Better. Life (1974) for a d.iscussion'of

the housing problems facing Puerto Ricans in Philadelphia.

26.0. McEntire, Residence and Race 68-71 (1960).

27. See Minorities in American Society, supra note 25, at 367-37.6, and 383-'

384.

1" 28. W.A. Brophy and S.D. P)erle, The Indian: America's Unfinished

Business 166-70 (1972). 28
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29

such discrimination is widespread and in some cases inseparable from
30

racial and ethnic discrimination, prior to the passage of the Housing
31

and Community Development Act of 1974, HUD referred housing

\

29. Some common forms of sex discrimination include refusal to lend
to a wife in her own name, refusal to count a working wife's income
when the couple applies for a loan, investigation of the wife's birth
control practices in connection with a mortgage loan.application, the difficulty
which widows and divorced women-encounter in seeking to obtain mortgages
in the absence of a credit record (which such women do not have since
they were denied credit in their own names when married), application of
different standards to applications of single women than to applications
of single,men, and requiring cosigners for single women, but not for

-single mend. Additionally, landlords often discriminate against single
persons, regardless of sex, preferring married couples as tenants. See

testimony on Availability of Credit to Women, at Hearings Before the

National' Commission on Consumer Finance, Washington, D.C., May 22-23, 1972;
Federal Deposit Insurance Corporation, Proposed Fair Housing Lending
Practices Regulations, Hearing Before the Federal Deposit Insurance
Corporation, Dec. 19 and 20, 1972; District of Columbia Commission on
the Status of Women, Report on Mortgage Lending Practices (1973); and
William L. Taylor, Director, Center for National Policy Review, State-
ment on Discriminatory Treatment of Women in Home Mortgage Financing
before the Joint Economic Committee of Congress, July 12, 1973.

30. For example, refusal to rent or sell to female heads of families
places a great hardship on all women, but has a greater impact on minority
women. In 1972 only 9.4 percent of all nonwinority families were headed
by women. In contrast, 30.1 percent of all minority families were headed
by women. U.S. Bureau of the Census, Current Population Reports, Series
T-20, Nos. 153 and 218, and unpublished data, reported in U.S. Department

of,Labor, Statistical Abstract 40 (1973).

Moreover, discrimination on the basis of sex may result in racial or ethnic'
discrimination, as a larger proportion of minority group families rely on
the wifg's income to afford housing and other necessities. To illustrate,
in 1971, 60.0 percent of all black mothers worked as opposed to only 29.2
percent of.all mothers. Id. at 340. (The Bureau of the Census does not
publish data on the number of families with incomes from both husband .

and wife.) This relationship between sex and raceor ethnic discrimination
is acknowledged by the Federal Home Loan Bank Board in its guidelines
prohibiting regulated institutions from discriminating by sex in mort-
gage lending. 7 C.F.R. 531.8(c)(1) (1974).

31. As indicated in note 8 supra, thiA report does not cover
activity after the passage of that act.

29
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.
complaints based on sex or marital status to organizations which

32

may have been able to provide assistance, including State,agencies in
33

jurisdictions which prohibit sex-based housing discrimination.

The National Housing Act prohibits discrimination against families

with children in the rental of Federal Housing Administration (FHA) -

34

insured housing units. Thus, if a complaint alleging discrimination

based on sex or marital status also involved the related issue of

32. HUD's Office of the Assistant Secretary for Equal Opportunity stated

Pripi-to August 22, 1974.; the date on which the
HoUging and Community Development Act was signed
by the President, the Office of Equal Opportunity
referred housing discrimination complaints based
on "sex" to agencies and organizations which may
have been able to provide assistance inasmuch as
this office did not have the authority to process
such complaints. Attachment to a letter from
Dr. Gloria-E. A. Tootel Assistant Secretary for .

Equal Opportunity, Department of Housing and
Urban Development, to John.A. Buggs, Staff

Director, U.S. Commission on Civil Rights,

Nov. 6, 1974.

33. The District of Columbia, Maryland, and several other States have
passed lawe3;hich prohibit discrimination in mortgage lending on the
basis of sex or marital status. The District's prohibition is part of a
comprehensive law prohibiting discrimination in public accomodations,
housing, and credit. The Maryland law is narrow, and is restricted to
credit. As of May 1974 neither law had yet been codified.

34. Section 207(b) of the National Housing Act provides:

Notwithstanding any other provisions of this section
(Rental Housing Insurance), no mortgage shall be
insured hereunder unless the mortgager certifies under
oath in selecting tenants for the property covered by
the mortgage he will not discriminate against any family
by reason of the fact there are children in the family,
and that he will not sell the property while the insur-
ance is in effect unless the purchaser so certifies such
'certification to be filed with the Secretary. Violations

of any such certification shall be,a misdemeanor punish-
able by a fine of not to exceek$500.

30
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children and federally-subsidized rental units, the refusal to

rent to a person because of the number of children in the family, the

complaint is referred to the appropriate HUD area or insuring office.

Basically, however, until the passage ofithe Housing and Community
35

Development Act of 1974, HUD took little action to eliminate housing

-discrimination based on sex or marital status. It had not conducted

studies, held hearings, or gathered any data to assess its type or
36

extent. Overall, HUD is one of the Federal agencies which has failed

35. HUD's Office of Assistant Secretary for Equal Opportunity recently
stated, "this office has always supported the amendment of a provision
to Title VIII, prohibiting discrimination in housing on the basis of
sex." November 1974 Toote letter, supra note 32.

36. In May 1974 HUD held an administrative meeting on mortgage
finance. The overall purpose of this meeting was to gather information '\

regarding all types of discrimination in the financing of housing,
not merely sex discrimination. Nonetheless, some information whiCh
came'to the attention of HUD dealt with discrimination in the finance
ing of hou.tng on the basis of sex. Id.

31
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to respond to the opportunity to provide leadership in the area of housing

37

discrimination based' on sex.

HUD has appointed a Women's Coordiriator with authority to review

the impact of HUD programs on women and to assess the need for measures

to prevent discrimination in housing based on sex or marital status.

This person, however, concentrates almost exclusively upon eliminating
38'

sex discrimination in HUD employment.

37. HUD's inaction contrasts with the actions of many other Federal
agencies without explicit authority for prohibiting sex discrimination.
For example, the Secretary of Labor issued an order prohibiting dis-
crimination on the basis of,sexAn programs operated by or financed
through the Manpower Administration. Secretary's Order t6-66, Com-

,
pliance Officer's Handbook, Department of Labor, January 1972, at 17

and 18. The Secretary of Agriculture has prohibited sex discrimination
in all of the Department of Agriculture's direct assistance piograms

7 C.F.R. S 15.5(b) (1974). In February 1911, the Secretary of Health,
Education, and Welfare established a Women's Action Program to conduct a
departmental analysis to enable HEW to assure that its programs would
operate to minimize digCriminationogainst women and to review HEW em-
ploxpent practices with tegard to women. Memorandum from Elliot Richardson,

Secretary of Health, Education, and Welfare, to the HEW Undersecretary,
Assistant Secretaries and Agency Heads. "Women's Action Program," Feb. 17,

1971. See also Department of Health, Education, and Welfare,-Report of
the Women's Action Program, January 1972.

38. Interview with Diane Sterenbuch, ACting Women's Coordinator, Office
of Equal Opportunity, HUD, ar...22, 1974. This person his received no

pressure frbm HUD to expand her efforts beyond HUD employment to an

analysis of HUD programs.

4

t 32
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It

II. Organization and Staffing

A. Washington Office

I

39
The Assistant Secretary for Equal lopportunity oversees all

matters relating to civil rights and equal opportunity in housing
40

A.
and related facilities askshomn in Organizational Chart I on page

15. In fiscal year 1973, there were 427 positions in the Equal

Opportunity Offices in HUD's central and field offices, an increase
41

of 80 positions since fiscal year 1972. HUD officials have
42

stated that HUD'S fair housing program is understaffed.

39. Since June 21, 1973, his position, has been held by Dr. Gloria
E. A. Toote.

40. In addition to responsibilities under,Titles VIII and VI and
Executive Order 11063, the Office of the Assistac Secretary for
Equal Opportunity is responsible for internal equal employment
opportunity, contract compliance, and minority entrepreneurship.
About 44 percent of HUD's equal opportunity staff's time is spent
on these latter three activities, with this time being allotted as
follows: 4 percent on internal equal opportunity, 27 percent on
contract compliance, and 18 percent on minority entrepreneurship.
Interview with Kenneth Holbert, Office of Civil Rights Compliance
and Enforcement, HUD, June 4, 1974.

41.. U.S. Commission on Civil Rights, The Federal Civil Rights
Enforcement Effor.t- -A Reassessment 129, 130\(1973).

42. terviews with John Thompson, Director, HUD Area Equal
Opportunity Office,'Chicago, Ill., to Chicago, May 16, 1973; Joseph'Vera,
Assistant Regional Administrator for Equal Opportunity, HUD, Boston,
Mass., in Boston, Nov. 13, 1972; and A. Mimeo Smith, Assistant
Regional Administrator for Equal Opportunity, HUD, Fort Worth, Tex.,
in Fort Worth, Jan. 30, 1973.

33
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. \
. .

% It is the central office of the Assistant Secretary which is Yesponsible

for-the development of policy, regulations, instructions, and for general
44

. oversight of all equal opporttaity -divisions in the field offites. The

Assistant Secretary's personal staff of 13 includes coordinators of actpitiee
45

related tothe needs of women, the Spanish speaking, and American Indlans.

In addition, there are four.offices within the Office of .

43; See Organizational Chart II, on p. 17.

44. , Although he policy directives guiding these units are generated by the

Washington Equ Opportunity Office, the equal opportunity field staff report
tp(the directors of the field offices.

45. The coordinators act as liaison and troubleshooters for the group they,
/represent. They work to assure that their groups have an opportunity to
parLicipate'in all applicable HUD programs. HUD requires that the coordinators
participate in interagency panel discussions, meetings and conferences to
review the objectives of its research programs as they relate to the specific
needs of these groups.

ON.

35
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10Assistant Secretary for Equal Opportunity, each responsibke'to
46

the Assistant Secretary and her personal staff.

The first office, Civil Rights Compliance and Enforcement, has a.
47

staff of 21. It is responsible for deSigning and evaluating HUD's

compliance program. It drafts regulations and providearl.support and

guidance to regional equal opportunity staff in conducting compliance

reviews and complaint inveskekations. For example, the Office of

Civil RightvCompliance and Enforcement drafted new regulations foi

complaint and compliance activities under Executive-Order-I1063. In

/ addition, in the spring of 1973, this office drafted a regulation

assigning responsibility for negotiating with respondents in Title VI
48

cases to the regional equal opportunity staff. Further, in mid-4972

this office initiated action to deal more effectively with Title V

compliance by establishing priorities for Title VI compliance

46. See Organ ational Chart II, p, 17. These four offices were created

by a reorganiz ion of the HUD equal opportunity program in April 1972.
This reorganiz tion was extensively discussed in The Federal Civil Rights

Enforcement fort-A. Reassessment, supra note 41.

47. The staffing information in this report is supplied as of Augus

HUD Response to the Commission's April 1973 questionnaire contained

letter from James T. Lynn, Secretary of Housing and Urban Development,

to Stephen Horn, Vice Chairman, U.S. Commission on Civil Rights, Aug. 9,

1973 Mireinafter referred to ail HUD response/.

48. Foriumre information on the regulations see Section III, p. 65 infra.
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49

activities in the regions.

The second office, Voluntary Compliance, with a staff of 13, was

created to conduct efforts such as the development of broad scale

affirmative action plans to promote equal housing opportunity activity

by State and local agencies and. all sections of the real estate

industry. Most of the activities undertaken by this office had not involved

the field offices until the summer of 1973. At that time, it was

in the process, however, of developing a handbook for field staff on

voluntary complianCe. This cffice has since encouraged and prepared

the field offices to conduct voluntary compliance activities by sending

them a monthly informal memorandum with suggestions for possible voluntary

compliance activities. A further effort to encourage activities by

the field offices. has been for Voluntary Compliance staff to participate

in "counterpart meetings," i.e., meetings where area and insuring office

.

49. For more information see Section III, p.59 infra. HUD recently

stated:

With respect to the Title VI prograi,'we have an
operating unit, created as a means of improving our
Title VI Enforcement performance; This office will
also be responsible for melding HUD's Title VI
efforts with the enforcement of section 109of the
Housing and C... nity Development Act of 1974: the

nondiscrimination ection. Section 109 is broader

than Title VI in t t it covers sex discrimination
and employment prac ices of recipient who receive
community developmen block grants under Title I

of the new Act.

The new office has already advised Regions of goals
for FY 1975 concerning an increase in the number of
compliance reviews initiated (207. above FY 1974) and

a decrease in the number of open Title VI complaints
(20% below 6/30/74 by 6/30/75). November 1974

Toote letter, supra note 32.

38
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equal opportunity staff train and work with program staff in enforcement

of equal opportunity program standards. At these meetings, Voluntary

Compliance staff explain and streip the importance of working with the

private real estatl industry to obtain cooperation and compliance with
50

regulations such'as affirmative marketing.

The third office, Management and Field Coordination, with a staff

of 17, is responsible for providing training and technical assistance

to HUD's program and equal opportunity staffs in the field. It also

provides training for-the Washington equal opportunity staff:.
51

The fourth office, Program Standards and Data Analysis, with a
52

staff of 13,was'created to develop program standards and for systematiz-

ing ollection and use of racial and ethnic data. In implementing its

mandate thii office in the spring of 1973 worked with program staff so

that the regulations and handbooks published by the Assistant Secretary

,

50. As of June 1973, only the Philadelphia and Atlanta regions had been
visited. However, ak, presentation of industry-wide affirmative marketing
plans-has been developed by this office and the office staff expected
that it would be presented to all regions. Interview with Nat Smith,
Director, Office of Voluptary Compliance, HUD, June 12, 1973. As'of May
1974, however, it does not appear that such-a presentation had been made

41
in 11 regions'. In San Francisco, for example, only the Assistant Regional.
Man strator for Equal Opportunity had received training on industry-wide
affi tive marketing plans from the central office. This training was
provided in Las Vegas, Nevada, on January 16, 1974. Telephone interview
with Dana'Jackson, Equal Opportunity Specialist, HUD Regional (`Tice, San
Francisco, Cal., May 2, 1974.

4

51. This office recently was renamed the Office of Policy Development
and Data Analysis.

A

52. Program standards (See Section IV, pp.71-106 infra) are civil rights
requirements which be met by an applicant before receiving HUD funding.

HUD elaborates: "They also include,requirements during program operation,

e.g., a community must conduct its 'relocation program as to affirmatively

further fair housing objective." November 1974 Toote letter, supra note 32.
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for Community Planning and Development pursuant to Section 701, "Com-
53

prehensive Planning Assistance," of the Housing Act of 1954 would

properly represent, equal opportunity considerations. It also reviews

and comments on the field office evaluations conducted by the Office of

Management and Field Coordination. In addition, staff from the Office

of Program Standard,* and Data Analysis have spent considerable time in

the field providing technical assistance to area and insuring offices'
54

equal opportunity staff on the implementation of HUD regulations.

HUD increased the civil rights staffing in its Washington office

from 72 in fiscal year 1972 to 77 in 1973. Because HUD's April 1972

reorganization created new functions in the'central office, it is not

possible to indicate which functions in the Washington office received

55
a staffing increase.

53. Housing At of 1954, 40 U.S.C. g 8461 (1970) as amended, 40 U.S.C.

461 (Supp. II, 1972). Under Section 701, HUD provides planning assis-
tance grants to State and local governments and areawide multijurisdic-

tional organizations. These regulations are further discussed in Section

IV, p. 95 infra:

54. For more information on affirmative marketing see Section IV, p. 76

infra.

55. In addition to HUD's equal opportunity staff, HUD's program staff

in both the Washington and field offices have civil rights responsibil- .

ities. For example, they evaluate applications for comprehensive

planning assistance which are required to contain equal opportunity

elements involving such matters as taffing and work programs; The

selective reviews they conduct of HUD-funded programs often contain

-equal opportunity components. In addition,.along with equal opportunity

staff, they administer HUD program standards.
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56
B, Regional Offices

57

The regional office is the highest level field office. The

other field offices, i.e., the area and Federal Housing Administration
58

(FHA) insuring offices, are responsible to the regional office, which

has aoverall coordinating responsibility for HUD programs within its

geographic area. It disseminates and interprets HUD central office

policies to its subordinate field Offices It allocates funds to each

of itsfielA offices andevaluatei theiriperformance in the adminis-
,

,.

tration of their responsibilities.

The overall responsibility for implementation of the equal oppor-
.

.

. tunity program is delegated to the Regional Administrator' at the regional

office'leyel. This responsibility is; b& ever; handled on a day-to-day
. .

. . ... ., . .
, .

basis by'the Assistant Regional Administrator for Equal Opportunity and...,

her or his stiff.

The Offices of the Assistant Regional Administrators for Equal

Opportunity are composed of compliance divisions and field support and

56. HUD regions are thestandard Federal regions, see map on p. 22.

The 10 regional offices are located in: Region I - Boston, Mass.;
II - New York, N.Y.; III - Philadelphia, Pa.; IV - Atlanta, Ga.;

V - Chicago, Ill.; VI - Dallai-Fort Worth, Tex.; VII - Kansas City,

Mo.; VIII - Denver, Colo.; IX - San Francisco, Cal.;*and X - Seattle,

Wash..

7. See Organizational Chart III on p. 25.

58. In, collecting information for this report, Commission etaff visited

HUD regional offices in Boston, Fort Worth, San Francisco, and Chicago;

area offices in Boston, Dallas, New Orleans, San Francisco, Los Angeles

and Chicago; and the insuring office in Fort Worth. On September 10,
1973, the Fort Worth Regional Office was moved to Dallas, Tex.

42
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59
evaluation divisions. The compliance divisions are responsible for

undertaking all compliance activities such as complaint investigations

and compliance

60
Order 11063.

responsibility

reviews under Title VIII, Title VI, and Executivez

The field support and evaluation division's primary

is to act as a liaison between the central office in

Washington and the area and insuring offices. For example, it inter-

prets policy issuances to field staff in order to assure uniformity in

implementation, and it monitors and evaluates the performance of the

equal opportunity staff of -the area and insuring offices.

In fiscal year 1973, there was a total of 148 equal opportunity

staff assigned.to the 10 regional offices.
61

This is an increase of

14 pOsition; from fiscal year 1972. Across the Nation, 26 were'assigned to

the Staffs of the Assistant Regional Administrators, 99 to the compliance

divisions, and 23 to the evaluation and field support divisions.
62

59. These divisions were created in April 1972 as a result of a
broad scale reorganization of the HUD equal opportunity program.

60. In addition, these divisions are charged with implementing
Executive Order 11246 (3 C.P.A. 9 339 (1965)) as amended by Executive
Order 11375 (3 C.F.S. 9 803 (1969)), HUD's internal equal employment
opportunity program, and HUD's minority business enterprise pro-
gram.

61. HUD response, suprh note 47.

62. 'The number assigned varied from region to region. The following.was

the staffing (excluding the Regiohal Administrator) of HUD regional

officea at the time Commission staff conducted interviews in those offices:

Boston one part-time and three full-time professionals; Fort Worth -

11 full-time professionals; San Francisco - 1 part-time and 11

full -time Professionals, and 2
semiprofessionals; Chicago - 1 part-

time and 11 full-time professionals.
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C. Area and Insuring Offices

HUD has. 39 area offices, with direct funding responsibilities

for the various housing, planning, and community development programs

in their geographic jurisdiction; and 38 insuring offices, all with

direct funding responsibilities for Federal Housing Administration

63
(FHA) programs within their jutisdictions., The directors of both

levels of offices report to the regionaradministrators. All applica-

tions for insurance, loans, and grants under these programs are thus

tsubmitted to area and insuring offices, which have the.decisionmaking

responsibility of approving or disapproving them.
'64

In each area office there is an equal opportunity division
65

responsible for reviewing affirmative marketing plans and for over-
66

seeing the program staff's implementation of equal opportunity standards.

One hundred and fifty-two persons in the HUD area offices were assigned

,full -time civil rights responsibilities in fiscal year 1973, an increase

of 11 since fistal year 1972. A total of 50 persons were assigned in

63 The FHA is an organizational unit within-HUD which operates insurance
pr grams under the provisions of the National Housing Act. The FHA pro..
vidis insurance for private lenders against loss on mortgage's financing'
homes, multifamily projects, land development projects, and group practice
facilities projects and against loss Ott loani for property improvements.
In addition, it insures investments in rental housing projects. FHA
programs are similar to Veterans Administration housing programs. See

Chapter 3, Veteran's Administration, Section I.

64. These divisions average almost four persons per office.

65. Affirmative marketing plans are discussed further in Section IV, p.76 infra.
e

66. Program standards are discussed further in Section IV, p.71 infra.
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r
fiscal year 1923 to the insuring offices to carry out full-time civil rights

1

responsibilities. For the'first time, in fiscal year 1973, there were equal

opportunity staff i
1
most f the FHA insuring offices. Most of these persons

were equal opportunity specialist land some were equal opportunity directors.

v., As of November 1974 there were eight equal opportunity director positions in

67

insuring offices. The equal opportunity specialists, generally without additional

staff or clerical assistance, and t eL equal opportunity directors are responiable

for oversight of program standards. As of Apri.l. 1973 nine insuring offices had

68

not been assigned equal opportunity staff.

0

'Equal opportunity staff in both the area and insuring offices-provide eq4A1

opportunity training and technical assistance for other HUD area and insuring
4,

office staff. They also provide such assistance to members of the real. estate
69

industry and local offices seeking guidance in meeting HUD requirements.

D. Training
70

HUD's civil rights training has greatly improved during the past par. In the early

sunnier of 1972, HUD developed the "Star Training Program" which was a special effort to
71

incroase job opportunities for HUD staff employed outside the area of equal opportunity.

67. November 1974 Toote letter, supra note 32.

68. A4 of August'1973, there was no equal opportunity staff assigned in the

following insuring offices! Region I - Bangor, Me., ant Burlington, Vt.; Region II

Albany, N.Y.; Region VII Des Moines, Iowa.; Region VIII- Helena, Mont; Fargo, N.D.,

Sioux Falls, S.D., Salt Lake City, Ut., and Casper, Wyo.

69. The area and insuring offices' equal opportunity staff provide technical

assistance to program staff when necessary with regard to internal employment

and minority entrepreneurship.

70. Until fiscal year 1972, HUD's equal opportunity training was largely ad hoc.

See The Federal Civil Rights Enforcement Effort - -A Reassessment, mat note 41,11t 132.

71. It was instituted at the time of the April 1972 reorganization of HUD's equal

opportunity office when there were expanded career opportunities at the area and

insuring office level. Twenty program staff members received this "Star Training"

and were subsequently placed in area and insuring offices as equal opportunity

specialists. .
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This program involved 4 , weeks of intensive classroom training conducted in

72

Washington; followed by 8 weeks of on-the-job training.

From June 5 hrough June 10, 1972, the central office staff conducted the

Equal Opportunity Spring Training PrograM with the major goal of providing
73

training in all areas of responsibilityto the,20 newly appointed directors

of compliance and directors of field support and evaluation for the regional
74

offices. The central office personnel of the Office of Civil Rights Compliance

and Enforcement-held a HUD National Equal Opportunity Compliance and Enforcement

Trainfng Conference in Chicago from December 18, 1972, to December 21, 1972.

The central'theme of the conference was the effective use of procedures to -

effect meaningful and timely remedies for complaints under Title VI, Title VIII,
75 ' 76

and Executive Orders 11063, 11246 as amended,and 11478. Case studies were

used to highlight practical areas of concern and to elicit group participation.

4111,.1.11

72. The pur#ose of the classroom training was to familiarize the trainees with
HUD's-equal opportunity responsibilities. It included about a week of intensive
training on conducting complaint investigations and compliance reviews.

'3. The 10 Assistant Regional Administrators for EquallOppoTtnnitywere.also
in attendance. Each trainee received approximately 40 hours of training in all
areas of HUD's civil rights compliance responsibilities. On June 11, the 77
area and insuring qfice equal opportunity directors, as well as the 20 Star
trainees met for a full day of training devoted ex9meively to affirmative
marketing.

74. "These two ',Orations were created in the April 1972 reorganization and,-
therafo be , required the directors to be trained for their new responsibilitiea.

. .

.

75.' This Executive order as amended prohibits discrimination because of race,
creed, color, national origin, and sex in employment by government contractors and
subcontractors, and'in federally-assisted construction contrasts. The ExeCutive
orders also require Affirmative action by those covered to overcome any under-

%
utilization of minorities and women. x

76. Executive Order 11478, 3 C.F.R. % 803 (1969), prohibits discrimination
in Federal employment because of race, color, religion, sex, or national
origin and directs each department or'agency to establish a continuing
affirmative program of equal employment opportunity.
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Forty-three equal opportunity specialists working in compliance and

enforcement in HUD's 10 regional offices, together with nine regional

counsel representatives dirIc
.

tly involved in compliance activities,

, 77

participated in a
,
5-day session. consisting of 35 training hours.

From April 16 through 20, 1973, the HUD Training Conference for

Equal Opportunity Specialists was held at the HUD-East Training Cen

. in Rotislyn, Virginia. The conferenceconducted by the central office

staff'of the Office%f Compliance and Enforcement, had as its principal

subject matters both Title: VIII and contract compliance investigative
79

procedures.

In addition to the previously discussed national conferences, the

central office, in cooperation with specific regional offices, provided

training to central, regional, area, and insuring office staffs'in Title VI,

Title VIII, and Executive Order 11246 enforcement and implementation of

program standards. This training, which lasted 32 hours, was conducted in
80

Regional III, IV, V, VII, VIII, IX, and X.

This brief overview of the organizational structure, staffing, and

77. HUD response, supra. note,47;

78. Tvo training centers called HUD-Eastland HUD-West (Denver, Colo.) were
established by HUD in 1972. These centers are used by HUB provide

training to staff in their program responsibilities as'well as

to 'provide civ* rightstraining to equal opportunity staff.

79. The training attempted to equip each trainee-with the necessary skills
to successfully investigate housing discrimination cases, including fact-
gathering and preparation of the final investigation report. Twenty-seven
regional office trainee staff-level Orsonnel, who were newly assigned to
equal opportunity or who had received no previous training, were in atten-
dance. Approximately 40 hours were involved in the training, which was
followed by a period of on-the-job training.

80. The following are examples of the equal opportunity subjects covered
in the training: field office role iq Title VIII complaint processing;
Executive Order 11246 compliance; Title VI complaints and compliance reviews;

use of census data in equal opportunity; program standards; water and sewer
and 701 planning programs; workable programs; reviewing and monitoring of

affirmative fair housing marketing programs; annual arrangements; and volun-

tary compliance in housing and community deyelopment programs.

48
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training activities in the fair housing area indicates that the.

Department of Mousing and Urban Development has been increasing its

. .

investigative energy and resources in the area of fair housing. The

remainder of the HUD report will set forth the Commission's reasons for

believidg that this increased investment' has' had to date a minimal impact

on the elimination, in our Nation, of,segregated housing.

III. Compliance Mechanisms

A. Fair Housing Activities--Title VIII

1. Complaints

HUD's fair housing program continues to be oriented toward the
8

investigation of complaints, a largely ad hoc approach to theTrevention
82

and elimination of housing discrimination. This is important but must be

continued. Nevertheless, HUD needs to focus more strongly on community

wide pattern and practice reviews as a means to bring about fair housing

to all citizens. HUD reports.that approximately 52 percent of

equal opportunity regional staff time is spent on the enforcement of

81. HUD notes that this is because of its mandate from the Congress. HUD stated:

The Department of Housing and-Urban Development is not
authorized to ignore a congressional mandate to pro-
cess complaints of housing discrimination as required by

Title VIII of the Civil Rights Act of 1968, Section 810(a)
to process complaints of housing discrimination.
November 1974 Toote letter supra note32.

.

82. HUD recognizes that e complaint-oriented enforcement system will not

lk in the long run make fair housing a reality. It has expressed hope that it

will be getting away from a solely complaint-oriented system through the
development of affirmative marketing agreements. Dr. Toote stated:

While we have not yet had sufficient experience in
evaluating the impact of these agreements, we believe
they can be of great assistance in breaking down dual
,market operations.', Attachment to letter from Dr. Gloria
E. Toote, Assistant Secretary for Equal Opportunity,
Department of Housing and Urban Development, to John A.
Buggs, Staff Director, United States Commission on
Civil Rights, Rept. 16,1974.

Tlese agreements, which are discussed on pp. 76-91 infra have not resulted in

significant progress toward fair housing, however.
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83

Title VIII. As in previous yeirs, HUD reported that nearly all of

this Title VIII effort is devoted to the processing of Complaints.

During the first 9 months of fiscal year 1973, HUD regional offices
84

received a total of 2,053 Title VIII complaints, an average of almost

230 complaints per month. This represents an increase of more than

25 percent over Title VIII complaints received by HUD during fiscal year
85

1972. The largest number of complaints--454--was received by the

- San Francisco Regional Office, and the smallest number--24--by the Boston

Regional Office.

HUD regional offices attribute the number of complaints, nearly

dou le that received in fiscal year 1971, to; an advertising and publi?

ampaign begun in the eastern United States in 1971. The campaign, using

the theme "HUD Opens Doors," utilized television, radio, and posters to

publicize HUD's 'Het- Line" number for toll-free telephoning of complaints.
86

83. HUD response, supra note 47. HUD statistics were obtained from a Depart-
mental Time and Cost Reporting- System in operation since August 1972. There fl-

is wide variation in the amount of time spent on Title VIII compliance. For
example, the Chicago office cevotes 85-90 percent of its time on Title VIII
compliance. Interview with Thomas Higginbotham, Director, Compliance Division,

'HUD Regional Office, Chicago, Ill., in Chicago, May 5, 1973. The remaining
time is spent on Title VI, Executive Order 11063, internal equal employment
opportunity, contract compliance, and minority entrepreneurship.

84. Of the complainants who could be identified by race, HUD reports tte
following: 80.5 percent, black; 8.8 percent, white nonminority; 6.9 percent,
Spanish. speaking; 1.4 percent, American Indian; 6 percent, Asian American; and
1.8 percent, other.

85.- In fiscal year 1972, HUD received 2,159 Title VIII complaints, about
180 per month.

86. The calls are received at HUD's central office in Washington, where the
complainant can leave a recorded message stating where she or he can be reached.
The complainant is later contacted by HUD to obtain more information on the
complaint and the complaint is forwarded to the appropriate regional office for
investigation. One regional office staff member stated that many complaints are
lost through this procedure because it takes several weeks from the initial call
for the complaint to reach the regional office. Interview with Barbara Jones,
Compliance Specialist, HUD Regional Office, Chicago, Ill., in Chicago,

May 15, 1973. 50
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In June 1972, the advertising campaign was-expanded west of the Mississippi,

and HUD reports that as a res It, regional offices in that area began to

receive increased complaints. For example, the Fort Worth Regional Office

received 91 complaints in fiscal year 1972 and 272 complaints during the

first 7 months of fiscal year11973. The San Francisco RegioniA Office

received 381 complaints during fiscal year 1972 and 328 complaints during
87

the first 7 months of fiscal year 1973. Complaints have continued

to increase east of the Mississippi as well. The Chicago Regional

Office received 206 complaints in fiscal year 1972 and 239 complaints
88

during the first 10 months of fiscal year 1973.

Although HUD's increased efforts to make the public aware of its rights

to file housing discrimination complaints should be commended, it should

also be noted that these efforts do not extend equally to all segments of

the minority community. Although the fair housing advertising campaign

includes television and radio announc ents and posters and fair housing

pamphlets in Spanish, HUD regional office staff expressed the belief that

87. San Francisco's complaint volume was higher than most HUD offices prior
to the campaigp, in part due to a special publicity campaign "Operation
Sentinel" funded by HUD in northern California during 1971. In February 1971,
the National Committee Against Discrimination in Housing gave $6,000 of a HUD
grant to "Operation Sentinel," a group staffed by the Mid-peninsula Urban
Coalition in Palo Alto, California. "Operation Sentinel" devised a 6 month

series of radio and television spot announcements publicizing,the Fair Housing
Law and HUD's role in responding to complaints. When the first graft expired,
"Operation Sentinel" received another $10,000 grant from HUD to continue the
publicity campaign for 6 more months.

88. The largest number of complaints, approximately 20 percent or 54 of-239,

camP from Ohio. Faiellousing groups such as the Housing Opportunities Made
Equal of Cincinnati, the Housing Opportunities Center of Cleveland, and its
branch in Columbus, are very active and assist persons in filing discrimination
complaints as well as informing them of their rights. In addition, the
Chicago Regional Office staff believe that the advertising campaign is more
visible and aggressive in Ohio than in the other States in the region.

Jones interview, supra note 86.
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they are not reachin; the Spanish speaking community. HUD, has made no

special effort to distribute fair housing posters and brochures in Spanish

except to its own field offices. Builders, developers, lenders, and real

estate brokers are, thus, generally not supplied with materials in Spa.nish.

90

There are no materials available in languages other than Spanish or English;

for example, Chinese, Japanese, or in'Native American languages.
91 92

Only 5 percent of the complaints from persons known to be minority

received in the Chicago Regional Off ce during the first 9 months of fiscal

year 1973 were from complainants of panish speaking background and no
93

complaints were received from Native Americans. Approximatel 9 percent

of complaints received from persons known to be minorities in the Fort Worth

Regional Office during fiscal year 1913 were from complainants of Spanish
94 95

speaking origin and 1 percelt were from Native Americans.' Very few

89. Interview with Marvin R. Smith, Director, Compliance Division, HUD
-Regional Office, San Francisco, Cal., in San Francisco, Mar. J9, 1973, and
Higginbotham interview, supra note 83. In Marth 1968, the Fort Worth Regional

Office held a conference in El Paso with participants from nearly 300 Spanish
speaking community groups and local and national organizations from Texas and

New Mexico. At that time, however, the Federal Fair Hoasing Lai./ was not even

in existence. There has been no followup to the conference.

90. Jones interview, supra note 86.

91. HOD does not know the race and ethnic origin of more than 10 percent of
its complainants throughout the United States.

92. One hundred and eighty-one of the 210 complaints received in Chicago from
July 1972 to March 1973 were from minorities; 172 were from blacks; 1 was from

a Puerto Rican, 6 from Mexican Americans, and 2 from Cuban Americans.

93. response, supra note 47. According to the 1970 census, there were
3,914,692 minority persons in the Chicago region. -More than 19 percent of the

J minority population were of Spanish speaking background (757,024). Census

also reports that there were 74,206 Native Americans in the Chicago region,
approximately 2 percent of the minority population.

.94. HUD response, supra note 47. As of the 1970 census, there were 5,611,261

minority persons in the Fort Worth region. Approximately 40.9 percent of that

population (2,295,419) were of Spanish speaking background.

95. As of the 1970 census, there were 196,521 Native Americans in the Fort Worth

region, which is approximately 3.5 percent,of the minority population.
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complaints were received from any part of New Mexico, which has large

concentrations of Mexican American and Native American families, or from

west or south Texas, which are heavily populated by Mexican Americans.

In the San Francisco office, during the first 9 months of fiscal year

1973, only 13 percent of housing discrimination complaints received from

persons known to be minority were from families of-Apanisb speaking back-
96 97

eound, 2 percent from Asian Americans, andabout 2 percent from Native
98

Americans. Very few complaints were from Nevada or Arizona, States with

substantial populations of Mexican Americans and Native Americans. The

complaints which the San Francisco office did receive from Native Americans
99

came from southern California and,the HUD office believes that this is due

to the existence of an Indian organization in Los Angeles which has bescn

assisting Indians who have encountered discrimination to file complaints with

HUD.

100

Equal opportunity staffin all the regional offices visited by

Commission staff attributed the lack of complaints" from people of Spanish

96. AA of the 1970 census,"there were 5,548,139 minority persons in the
San Francisco region. Approximately 48.3 percent of-that'population
(2,679,123) were of Spanish speaking background.

97. As of the 1970 census, there were 895,'915 Asian Americans in the San
FrancisCo region, which'is approximately 16.1 percent of the minority population.

98. As of the 1970 census, there were 195,889 Native Americans in the San
Francisco region, which is approximately 3.5 percent of the minority population.

99. Mervin Smith interview, supra note 89. ,

100. This organization, the Urban Indian Development Association (UIDA),
provides orientation and assistance to Indians caming.to the Los Angeles area
from reservations.
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speaking background, Native Americans, and Asian Americans to a lack of

. awareness of ,the law and cynicism regarding remedies for discrimination

101
which can only be overcome by education regardint fair housing rights.

2. Complaint Backlojk

As of March 31, 1973,HUD had on hand 464 uninvestigated complaints,

well over 20 perceht of the complaints it had received in fiscal year
102

1973, and 622 complaints (over 30 percent) which it had not resolved.

One reason for HUD's sizeable backlog is the lengthy processing time

103
for Title VIII complaints.

101. Interview with Harold Odom, Chief of Compliance, HUD Regional Office,

Fort Worth, Tex., in Fort Worth, Jan. 29, 1973. Marvin Smith interview,

sums note 89; Higginbotham interview, supra note 83.

102. HUD response, supra note 47. Boston, which received only 29

complaints in the first 9 months of fiscal year 1973, had only I uninvestipted

complaint on hand at that time; Chicago, which had received 210 complaints,

had 45 (21.4 percent) univestigated complaints on hand; Dallas, which had

receiv4d 335 complaints, had not investigated 133 of them (39.7 percent);

San Francisco had received 454 complaints and had not investigated 373

(132,2 peicent) of them.

103. In,Herch 1974, HUD established a task force to eliminate the Title

VIII-complaint backlog. By the end of fiscal year 1974, HUD stated that

the task force had closed 921 cities which was a 255 percent increase over

, an average equivalent period in fisCal year 1972. September 1974 Toots

* letter, supra note. 82.

./
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In 1972, the average processing time for a Title VIII complaint

104
was 51/2 months. In 1973 HUD informed this Commission that the handling

105

time still remains unchanged. This protracted process seems unwarranted.

In fact, Commission staff were told by one HUD investigator in Chicago that it

takes approximately 80 person-hours to investigate a complaint, pre-

pare a final investigation report, and arrive at a determination for

106
resolution. Similarly, staff in the Fort Worth Regional Office estimate

104. HUD states:
While the average lasped time for pro-
cessing a Title VIII complaint was approxi-
mately 5 1/2 months in 1972, it is important
to indicate that continuous staff time is not
generally spent processing any individual for
that period of time. Continuous efforts are
going forward to reduce this time. Accordingly,
it is the opinion of this office that the com-
plaint processing itself is not protracted.
November 1974 Toote letter, supra note 32.

105. HUD response, supra note 47.

106. Jones interview, supra note 86. This investigator had 45 out-

tanding complaints, 20 of which she was handling personally. The others

had been referred to State and local agencies for handling.
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that a reasonable workload for a compliance officer would be 36 to 40

107

complaints per year. San Francisco staff were even more optimistic

about HUD's capacity. One regional staff member estimated that a staff

of six full-time equal opportunity compliance specialists are able to
108'

close approximately 50 to 75 cases per month.

In order to expedite complaint processing, a "Short-Form Processing
109

Procedure" for rental discrimination complaints was developed by HUD

and tested by the Philadelphia Regional Office in the spring and summer

of 1972. All regional offices were required to use this procedure

starting in October 1972. HUD reports that this form has now been
110

adopted by all regional offices, although not all offices were using
111.

this foi-m at the time of Commission interviews, When it was in use, one
112

regional staff member reported that it did not noticeably decrease their backlog.

107. However, one compliance specialist had handed 34 cases in the 6

months prior to the Commission interview and had O investigations

and five conciliations on hand at the time. Interview with Samuel Hudson,

Compliance Specialist, HUD Regional Office, Fort Worth, Tex., in Fort

Worth, Jan. 29, 1973.

108. Interview with Ted Simmons, Conciliator, HUD Regional Office, San'

Francisco, Cal., in San Francisco, Mar. 20, 1973.

109. This form is used to accelerate complaint handling in cases of rental

discrimination. Under this accelerated process, cases are assigned on a

priority basis for early investigation and a summary of the investigation

report is reported by telephone to the regional office. Conciliation

meetings are held forthwith and, if possible, an agreement is executed

during the conference itself. See Department of Housing and Urban Develop-

ment, Title VIII Field Operations Handbook EO 8020.1, revised.

110. HUD response, supra note 47.

111. Regions I, VI and IX were not using the "Short-For4 Processing

Procedure" in November 1972, January 1973, and March 1973, respectively.

112. Higginbotham interview, supra note 83.



38

Staff in all of the regional offices claim that their primgry

problem in complaint disposition is insufficient staff to conduct
113

complaint investigations and conciliations. The time-consuming
114

steps in investigating complaints often include ownership research.

Indeed, HUD's investigation of Title VIII complaints appears generally

to have been thorough.

115
011ie lack of staff is clearly a serious problem, the greatest

stumbling block to HUD's efficient and timely processing of complaints

lies in the necessity to rely as heavily as it does on the conciliation

process itself. As noted in Section HUD lakks enforcement authority.

Its only weapon against a noncomplying respondtnt is to refer her or his
116

case to the Department of Justice (DOJ), at thus' it may take years

to remedy a problem, if it can be remedied at /all. Consequently, this

lack of enforcement authority makes it very'difficult for HUD to resolve

the complaints it receives.

113. Interview with Irving Horwitz, Assistant Regional Administrator for
Equal Opportunity, HUD Regional Office, Chicago,7I11., in Chicago, May 5,
1973; and Cliff Jeffers, Assistant Regional Administrator for Equal
Opportunity, HUD Regional Office, San Francisco, Cal., in San Francisco,
Mar. 19, 1973; Vera interview, supra note 42; and A. Maceo Smith interview,
supra note 42.

114. Ownership research is always part of any investigation in the Chicago
region. If the respondent is found to own other piderties, acommitaak
to fair housing on these properties is included in the conciliation agree...
ment.

115. For example, the Chicago Regional Office has only nine professional
staff members to handle Title VIII, Title VI, and Executive Order 11246.
In April 1972, HUD underwent a reorganization and the Chicago Regional
Equal Opportunity Office lost five professional positions. In San Francisco,
the complaints division which handles Title VI, Title VIII, and Executive
Order 11063 has six full-time professionals and two assistants.

116. Referals to DOJ are discussed further in Sec VI, B, p. 126 infra.
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HUD reports that between July 1972 and March 1973 a total of

1,601 Title VIII complaints were closed.- HUD itself closed 1,214

cases and the remainder wet., closed by State agencies to which HUD

had referred complaints. Only a. few of these closed by HUDlbrought

relief to the complainants, illustrating the poiretbst the processing
4.

of individual complaints must be accompanied by a program that will
/-

eliminate the root causes of discrimination if there is to be genuine

progress in the direction of assuring equal opportunity in housing.

In fact only 262, or slightly more than one-fifth, of the 1,214 cases
117

closed by HUD went to conciliation. Of these 262 cases, just over
118

one-half (54.2 percent) were conciliated successfully. The regional
119

offices visited by Commission staff had similar complaint closure records.

117. The complaints which were.not conciliated were "closed" as follows:

withdrawn.-14 percent; insufficient information-13.2 percent; "decided not

to resolve"-51.2 percent. Those complaints which HUD "decided not to

msollm"were,generally ones in which no violation of Title VIII could be

substantiated. "Decided not to resolve" means that HUD determines not to
after,it has conducted an invesflgation to see if there appears

to be sufficient evidence of discrimination. 1974 Holbert interview, supra

note 40.

118. The complaints which were not conciliated successfully were as follows:

unsuccessful conciliations-39.3 percent; partially successful conciliations-

6.5 percent.

119. The regions visited by Commission staff had the following complaint

records between July 1972 and March 1973: Boston 24 closed, 6 closed by HUD,,

no conciliations; Chicago 115 Elosed, 87 by HUD, 10 percent conciliated, 20

percent successfully; Fort Worth 187 closed, 186 by HUD, 38 percent con-

ciliated, 58 percent successfully;.6an'Francisco 457 closed, 369 by HUD, 12.5

percent conciliated, 43.5 percent successfully. During the summer of 1972,

the San Francisco Regional Office funded a task force of seven law students

to handle investigations on apart-time basis and seven university professors

to conduct conciliations. As a result, more than 100 complaints were closed

during August and September 1972.
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The backlog found in most regional offices probably accounts
120

to some extent for the large number of complaints "withdrawn
121 .

by complainants who did not wait for the end of the complaint process.

Regional office staff report that another. consequence of the backlog

is that conciliations are often rushed. Conciliations may result

in individual relief,such as monetary damages for a complainant, over

and above obtaining the housing in question and the basic elements

122

of an agreement requiring affirmative action by the respondent.

Even a more serious deficiency than its delayed complaint process-

ing is HUD's treatment of cases once they have been successfully resolved

through conciliation. Ironically, once HUD has negotiated a hard-won

agreement, it frequently makes no effort to monitor the agreement tad`

120. In Boston only one complaint was withdrawn between 1972 and

.
March 1973; in Chicago 17 (8.1 percent) were withdrawn; in Fort Woith 17

(5:1 percent) were withdrawn; in San Francisco 63 (13.9 percent) were

withdrawn, more than in any other regional office.

121. In Chicago, for exampleora compliance officer e)timated that the

majority of the region's complaints involve rental cases against ban-

agers and landlords. Since rental housing is a scarce commodity which

is generally needed immediately and HUD's backlog does not permit immedi-

ate investigation,the complainants often do not want HUD assistance by

the time HUD is ready to investigate their complaints. Jones Interview,

supra note 86.

122. This would includ an agreement by the landlord or broker to advertise

affirmatively, to put tp HUD, air housing posters, and to report period-

ically to HUD on racial and ethnic occupancy of units. The Chicago office

reports that it always attempts to insert in the conciliation agreement

requirements similar t the affirmative marketing requirements and, in

addition, it asks for eporta on all projects owned by the respondent. Id.
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123

gee that it is carried out. HUD reported in July 1972 that compliance

reviews of Title VIII conciliation agreements would be instituted on a
124'

regular basis, b4t more than 1 year later, HUD reports that it still has

125
not instituted such regular reviews.

123. In specific instances HUD sometimes has conducted limited monitoring

of its conciliation agreements but this practice is not widespread. In
April 1972, the San Francisco Regional Office assigned a trainee to the
task 0 monitoring respondent reports and sending out followup letters

f)

if the eports were not received. Inca one-time effort in January 1973,
the Fort Worth office mailed out letters to respondents requesting reports
on positive action taken to comply with Title VIII. HUD recently stated:

HUD Regional offices received instructions regarding

compliance reviews of respondents who ve parties to
conciliationlag4ements conspoiated pursuant to Title

VIII of the GiviI Rights Act of 1968. The instructions

included a Compliance Review Check Llyt which is to be

utilized for the conduct of such compliance reviews

which hopefully will increase during.fiscal year 1975.

November 1974 Mote letter, supra note 32.

124. HUD response to the Commission July 5, 1972, questionnaire contained, in

letter form from George Romney, Secretary of Housing and Urban Development,
to Theodore M. Hesburgh, Chairman, U.S. Commission on Civil Rights, August
18, 1972.

/,A2.. HUD response, supra note 47. 24 C.F.R. f 115.1 (1974).
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3. Referrals to State and Local Agencies

HUD currently refers Title VIII complaints to 28 States and 16

localities which have been found to have fair housing powers substantially

equivalent to those given to HUD by Title VIII of the Civil Rights Act of
126

1968. HUD's central office is responsible for reviewing and evaluating

State and local laws to determine if they-qualify for substantial equiva-
121

lency.status. If a State or local agency is found qualified, it is sent

a letter from the central office notifying it that substantial equivalency

status has been granted andlt HUD will be referring complaints to it.

The regional office,is then generally responsible for establishing the

affiliation between HUD and he agency and informing it of procedures

126. A State or local agency is determined to be substantially

equivalent irthe State or locality's fair hohsing law and its adminis-
tration provide tights and remedies substantially equivalent to those
provided by HUD's administration of Title VIII. In the regions visited
by Commission staff, the following States and localities have been
granted substantial equivalency status by HUD.: Boston Region-Connecticut,
Massachusetts, New Hampshire, Rhode Island, Vermont, Chicago Region-
Indiana, Illinois, Aurora, Peoria, Springfield and Urbana, Ill.; Michigan;
Ann Arbor, Mich.; Minnesota; Ohio; Wisconsin; Fort Worth Region-New Mexico;
San Francisco Region-California; Hawaii; Nevada.

127. Interview with Kenneth Holbert, Director, Office of Civil Rights
Compliance and Enforcement, HUD, June 19, 1973.
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128
that are to be followed. In August of 1973 HUD central office staff

stated they were developing a model memorandum of understanding to be

used by regional offices and State and local agencies because regions
129

differed in the agreements and procedures they had established. As of

November 1974, however, the model memorandum of understanding existed
130

-only in draft form.

A total of 790 Title VIII complaints were referred to State and
131 -

local agencies between July 1972 and March 1973. The agencies closed

384 of these complaint cases and only 75 of these weretctgliated. As

of March 1973, State and local agencies liad a backlog of 406 unresolved

complapts, a little over half of the number of complaint cases received

132
by them in the previous 9 months.

128. Some regional staff members feel that the regional offices should be

given a larger voice in the decision to grant substintialikuivalency
status. They allege that at times a State may not even know that it is
under consideration for such status and is not preparedto-accept
the responsibility. Thompson interview, supra note 42, and Horwitz
interview, supra note 113.

129, 1973 Holbert interview, supra note 127. In the San Francisco Regional

Office, all Title VIII complaints are referred to State ana local agencies
with the exception of complaints where the respondent is receiving Federal
assistance. .The Chicago Regional Office is considering requesting State
and local agencies in its area to waive referral rights in order to
accelerate rental complaints. The Boston Regional Office has a Memorandum
of Understanding with State and local agencies stating that when the agencies
receive complaints of discrimination involving HUD recipients, HUD will use

its leverage to achieve a resolution of the case. For example, HUW,could .

defer funding of the respondent pending a State resolution of a complaint
against the application; however, as of the Commission's interviews in Boston,

Mass., in November 1972, it had not done so.

130. November 1974 Toote letter, supra note 32.

131. The following is a breakdown of complaint referrals to State and local
agencies by HUD regional offices:--Boston 16; New York 84; Philadelphia 259;
Atlanta 7; Chicago 74; Fort Worth 2; Kansas City 15; Denver 7; San Francisco

319; Seattle 7.

132, BUD response, supra note 47 62
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Under Section 801(c) of Title VIII, HUD Tay take action to recall

a complaint if a State or local agency has not commenced proceedings

within 30 days or, having done so, has not carried forward such proceed-

Inge; with reasonable promptness. According to a HUD regional staff member,
133

complaints are rarely recalled. Some HUD regional staff may be'

reluctant to recall complaints because they do not want to add to their

own workload and believe that HUD's backlog would only cause further
134

delays. In addition, HUD may be 'reluctant to recall complaints because

some complainants may benefit from State powers where they are stronger
135

than those afforded by Title VIII.

HUD may rescind a State or local agency's substantial equivalency

status if it does not perform adequately in handling Title VIII com-

plaints referredby HUD. _According to the HUD central office, the

133. Interview with Lionel Jenkins, Compliance Office, HUD Regional Office,
Boston, Mass., in BostA Nov. 14, 1972: HUD recently reported:

HUD staff have been instructed to recall com-
plaints when they qualify for recall pursuant to
Part 115, 37 F.R. 16540, Recognition of Sub-
stantially Equivalent Laws: November 1974 Toote
letter, sivra note 32.

134. As of May 2, 1974, the Boston Regional Office has recalled only five

complaints since July 1971, even though State agency complaint processing
in the region is often backlogged. As of January 1973, the Fort Worth

'Regional Office had not recalled the one complaint it referred to New
Mexico during fiscal year 1973 although nothing has been done on it by
the State agency since ita referral in August 1972.

An exception is the San Francisco Region. Aere, one State agency,
the California Fair Employment Practices Commission (FEPC), was so

s
over-

whelmedwhelmed with work that it returned 205 complaint referred to it du ing
fiscal year 1972, and HUD had to recall an additional 44 complaint for
lack of timely action on the part of the agency. As of January 1973,
the FEPC had returned 133 additional complaints and HUD had recalled 50
more, leaving the FEPC with 55 referred Title VIII complaints.

135. For example, the Massachusetts Commission Against Discrimination may

hold hearings and subpena witnesses and material for such hearings.

Additional powers of the Massachusetts agency are discussed on P- 46
infra.
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136

agencies are given an ongoing evaluation. In some cases, regional

offices have recommended that HUD rescind a State agency's substantial

137

equivalency status. HUD has been able to use its power to rescind

a State agency's substantial equivalency status to influence State

action -and strengthen the power and ability of State agencies to carry

138-
out fair housing, enforcement.

The percentage of closed complaint cases conciliated by State

and local agencies--19.5 percent--approximates the percentage concili-

ated by HUD--21.6 percent. However, where HUD reports only 54.2 percent

of their cases were conciliated successfully, the State and local

agencies report that 72 out of 75 or 96 percent of their conciliations

were successful. This may be indicative of a difference in standards

for "successful" conciliations, or it may reflect superior sanctions

available to the agencies where conciliations prove unsuccessful.

136. This deans that the agencies are continuously being monitored to , ,

ascertain that their laws and powers are equivalent to those of HUD.

Holbett interview, supra note 127.

137. The San Francisco Regional Office recommended that the California

FEPC'.s status be rescinded. The Fort Worth Regional Office has warned

the New Mexico State agency that HUD might rescind its status.

138. In December 1972, HUD sent a letter to the Governor of California

regarding the processing of complaints by FEPC. Following the letter,

the FEPC was additional staff and agreed to give housing com-

plaints a greater priority. The Virginia State agency was granted

tentative substantial equivalency status and later, after communica-

tions with HUD, money and staff were increased by the State and the

Virginia fair housing law was amended.
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Whereas HUD's only alternative is to refer unsuccessful conciliations

to the Department of Justice, States sometimes have the power to obtain

a temporary restraining order to prevent a respondent from renting or

selling housing or to issue or request cease and desist orders. The

Massachusetts Commission Against Discrimination, for example, has both

of these powers.
2

Clearly the State and local agencies have good potential for

effecting fair housiif across the Nation, and HUD resources, such as

technical assistance, might be used effectively to help them

aevelop this potential. HUD,'however, does not provide financial assia-

tance to State and local agencies for the enforcement of fair housing
139

laws or even to process the complaints HUD forwards to them.

This is because in 1969, HUD requested the authority and funds to

make such grants but Congress rejected the request.

139. 1974 Holbert interview, supra note O.
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On an ongoing basis, some HUD regional offices have attempted to

providt technical assistance to State and local agencies to improve
140 4

their fair houkng enforcement operations. These efforts have no

yet been extended to all regional offices which refer complaints to
141

State and local agencies. f

In summary, the Commission investigation leads to the following

conclusions: (1) that the complaint backlog has been so high as to

produce a lack of confidence in the ability of the Department to obtain

timely relief; (2) that HUD could take action to reduce th time spati

involved in negotiations for compliance; and (3) that HUD of en fails

to monitor the compliance agreements it does achieve.

140. Equal opportunity staff in various regions have met with State and
local agency staff, including some agencies which have not been granted
substantial equivalency, to establish a cooperative working relationship

with as many agencies as possible. The Chi:ago office has held confer-

ences in Chicago and Champaign, Ill., and in Detroit, Mich., to dismiss

techniques, in handlinw discrimination cases. The San Francisco Regional

Office has met with both the California FEPC staff and the executive
staff of the Hawaii State Regulatory Agency on numerous occasions.

141. Through fiscal year 1973, Region III (Philadelphia) and VI (Fort Worth).

had not provided assistance to State and local agencies. HUD reported:

During fiscal year 1974, Region III, (Philad4phia)
provided training and technical assistance to states
and localities in its regional jurisdiction. Stares

and localities that received such assistance including
training are, as follows: Pennsylvania, Delaware, West

Virginia, District of Columbia, Maryland, Pittsburgh, Pa.,
Charleston, West Va., Philadelphia, Pa., Arlington County,
Vs., and the City of Rockville, Md. November 1974 Toote

letter, supra note 32.
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B. Other Title VIII Compliance Activities

1. Communitsvide Pattern and Practice Reviews

In July 1972, HUD acknowledged the necessity foe-communitywide

142
investigations to identify patterns of housing discrAmination, and

stated that it P Tanned to conduct citywide reviews for total, equal oppor-

tunity compliance with the fair housing law and with the nondiscrimina-
. 143

tion requirements for HUD housing programs. HUD's central office has

not instructed`natructed regional offices to conduct such reviews and the Title

VIII Field Opeiation Handbook does not contain any specific guidelines

144
to be followed. Most HUD ;Worm' offices are not making "pattern and

practice"Ireviewatas they, believe that the decision to go ahead with
145

plans to conduct themmust be made by'the central offiCe.

1 '

142. In communitywide reviews, HUD would examine such things as coverage

of State and local fair housing laws) the types and quality of activity

conducted by fair housing agencies, zoning ordinances,',marketing ac4ivi-

. ties of selected brokers and builders, wortgage.financing'practices of a

sampleof lenders, and data Showing the raTial and ethnic composition of

neighborhoods throughout the area%

(
143. The Federal Civil Rights Enforcement Effort--A Reassessment, supra
note 41,at 102.

144. HUD recently stated:

While, we can incorporate Title.VIII reviews
in certain areas along with, city -wide reviews,
a TitleyIIIcompliance review is hampered
because.our subpoena power extends only to the
investigation of complaints earsuant to Title

VIII. November 1974 Toote letter, supra note 32.

145. Vera interview, supra note 42; Odom interview, supra note 10; and
Jeffers interviewe'aupra note 113.
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HUD's regional offices have sufficient authority from their Title
-

VIII mandate to implement such reviews without instruction from the

central 'office. One regional office, Chicago, has conducted two such

reviews, without seeking or obt4ining permission from Washington., Both

reviews were conducted in Ohio,.one in Parma, a suburb of Cleveland,

which pass& an ordinant...2 prohibiting construction Of public housing
146 .

without a referendum, and the other in Morraine, a suburb of Dayton, 7

which opposed a moderate-income rental housing project assigned to it
147

under a regional housing plan.

V

146. Thecity7openly admitted that the ordinance's real purpose was
to exclqaaJolacks. Horwitz interview, supra note 113.

147. This suburb was a. participant in the Miami Valley Plan whose wain
goal is the dispersal of low- and moderate-income housing on an equitable
basis throughout the region.

1.

1
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The Boston HUD Regional Office also conducted a study which could

148 149

be called a pattern and practice review. It grew out of hearings

which explored blockbusting in the Boston area. HUD staff, in coopera-

tion with the Massachusetts Commission Against Discrimination, investiga-

ted practices of real estate brokers in racially changing neighborhoods.

The results of the study were never made public. Despite the evidence

150
of Title VIII violations which prompted the study, it resulted in no

151

HUD action against real estate brokers in the Boston area?

HUD, contrary to present practice, should Assign a top priority

to pattern and practice reviews. If it did, such reviews would have

a major impact on discriminatory practices.

148. In addition, the San Francisco Regional Office conducted a "community-
wide compliance review" of the city of Vallejo, California, in 1972. This

review concentrated on Title VI issues rather than Title VIII. (See note

170 infra.)

149. These hearings were held in September 1971 by the Federal Subcommittee
on Anti-trust and Monopoly of the Senate Judiciary Committee.

150. Senate hearings re"ealed widespread racial discrimination in the Boston
area. For example,'in 1969 a coalition of banks had delineated a narrow
area as the only area for making FHA loans to "high risk black families."
Hearings on Competition in Real Estate and Mortgage Lending Before the
Subcomm. on Anti-trust and Monopoly of the Senate Comm. on the Judiciary,
Sept. 13-15, 1971.

0

151. 'Interview with Pat Morse, Equal Opportunity Specialist, HUD Regional
Office, Boston, Mass., in Boston, Nov. 14, 1972. More information is not
available since the HUD report has remained in draft form and its contents
were not made available even to this Commission.

69



51'

2. Administrative Meetings

In November 1972, HUD issued regulations regarding "Fair Housing
152

Administrative Meetings." The purpose of these public meetings, is '

to identify and publicize)iiscriminatory housing practices within a

locality and to "promote and assure" equal housing opportunity. No

administrative meetings were held in fiscal year 1973. Two such
153

were held in fiscal year 1974.meetings, however,

These meetings

fair housing respo

are informal and

ae an important element in HUD's execution of its

sibilities. Although administrative meetings_

o not directly result in' negotiations leading to compliance

with Title VIII, they can provide impetus for formal HUD investigations,

and they would also provide public exposure to discriminatory housing

conditions, often an important incentive to local movement for change.

It is HUD's responsibility to request the funds that would ensure that it

has sufficient staff for the holding of administrative meetings in accordance

withite regulations.

152. 24 C.F.R. @ 106.1 et seq. (1974).

153. The first administrative meeting dealt with military housing problems

and was held in Washington, D.C., in February 1974. The second meeting was
in Hartford, Conn., May 15-16, 1974, concerning discrimination in home

financing. In addition, HUD plans to hold two more meetings which will
concern persons of Spanish speaking background and Native Americans. As of
June 1974, the meeting concerning persons of Spanish speaking background

was postponed indefinitely. 1974 Holbert interview, supra note 40.
This meeting ha4 been scheduled twice and both times was cancelled with

little notice.
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C. Equal Opportunity Compliance in HUD Programs- -Title VI

The HUD central office personnel estimate that 20 percent of equal

opportunity staff time both at the central and regional levels is
154

applied to TitleVI compliance activity. This time is divided between

complaint investigations and compliance reviews of the operations of

HUD program recipients.

1. Complaints

As of the beginning of fiscal year 1973, HUD had Approximately 200

Title VI complaints on hand. It received a total of 32
155

additional

Title VI complaints between July 1972 and March 1973. The vast

156

maiority of complaints were from blacks and usually alleged discrtmination

154. HUD response, supra note 47. Some regional offices estimate, how-
ever, that they spend far less of their tl9e on Title VI compliance than
20 percent. The San Francisco office estimated Oat its staff give between
10 and 15 percent of their time to Title VI. Marvin Smith interview, supra
note 89. The Chicago office estimated that only 5 to 10 percent of its
staff time was spent on Title VI activity. Higginbotham interview, supra
note 83. Regional staff attribute this to the priority placed on the
processing of Title VIII complaints.

155. The regional distribution of Title VI complaints received in Fiscal
Year 1973 is as follows: Boston 8; New York 21; Philadelphia 7; Atlanta 28;
Chicago 40; Fort Worth 40; Kansas City 64; Denver 3; San Francisco 19;
Seattle 2. HUD response, supra, note 47.

156. The following is a breakdown of complainants by racial end ethnic
characteristics for complaints received in fiscal year 1973: black 131
(56.5 percent); Spanish speaking ba4kground 18 (7.8 percent); nonminority
7 (3.0 percent); American Indian 1'(0.4 percent); Filipino 1 (0.4 percent);
`and 74 unknown (31.9 percent.) Id.
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157

by a local housing authority.

During the first 9 months of fiscal year 1973, HUD closed 204
158

Title VI complaints. HUD reports that of those closed, only 27

were cases of noncompliance in which HUD achieved voluntarily com-
159

pliance. As of the end of March 1973, there was a backlog of more

thtin 200 open caseb, that is, a backlog of almost 9 months.
160

157. A breakdown of Title VIirespondents is as follows: local housing
authorities 1v4; local and city, government and city organizations and
agencies 4o; urban renewalAd redevelopment agencies 31; model city
agencies 23; aevelopers 13; HUD 7; councils of government 2; resort
commission 1; United Businessman Association 1; YMCA 1; Farmers Home
Administration 1; manpower commission 1; rental cooperative 1; unknown 6. Id.

158. The regional distribution of Title VI complaint closures is as

followsf Boston 14; New York 16; Philadelphia 8; Atlanta 55; Chicago 27;
Fort Worth 43; Kansas City 9; Denver 2; San Francisco 21 ;Seattle 9. Id.

159. HUD indicates that the remaining cases were closed for the following

reasons: 6 complaints were withdrawn; 77 cases were not valid complaints
of discrimination; that is, even if the allegations had been true, they would
not have constituted violations of Title VI; in 13 cases4RJD found the
recipientsin compliance and 81 cases were closed for 'other" reasons,
,including cases where HUD "had no jurisdiction," cases which were handled
under Title VIII, and other administrative closings. Id.

160. As with Title VIII complaints, HUD's investigation of Title VI complaints
appears to have been thorough. HUD central office staff estimate that an
average Title VI complaint investigation might involve 40 hours and that an
investigation of a complex,case might involve 60 to 100 hours. Id. Regional
office estimates tended to approach or even exceed the larger figure. The
Fort Worth Regional Office estimated that a Title VI.complaint takes an
average af.3 workweeks for investigation. The San Francisco office
estimated 2 workweeks for a Title VI complaint investigation.
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N.

Some of these open cases are ones in which HUD has found disCrimination
4

but has'been unable to achieve voluntary compliance. In these cases HUD

has not imposed sanctions but rather continues to rely on 'protracted

negotiations. The Washington Office could not provide any information
161

on the number of such complaints. HUD reported that its only information
162

. .

on complaint resolutiOn is that tabulated in the regions on the caw
.

closed. Regional offices report data to Washington in tne following categories:

achievement of voluntary' compliance, no discrimination, withdrawals, and

, .

Sanctions imposed. Although in November 1974the central office A:
/

statistics on the instances of noncompliance in which compliatite was not

achieized voluntdrily, such data were apparently not available in 1973 when

the Commission requested such data from HUD. On the other hand, at the

time of .Commission staff interviews, statistics from HUD field offices maintained

in the regions but apparently not reported to Washington, indicated that there
163.

wert a large number of such cases, which were in fact inactive.

161. HUD response, supra note 47.

162. Id.

L63. The Boston Regional Office records show that as of August 1972,
1

11

Title VI complaints had been Open more than 4 months and 8 for more

than 6 months. The Chicago Regional Office had 58 cases open in April

1973. One had been pending for 4 years, 6 for 3 years, 4 for 2 years

and 15 for 1 ear. The Fort Worth office had 34 Title VI complaints

1
pendift as ok January 1973, of whiCh 14 had been pending for 8 months.`

The San Franc sco office had 38 Title VI complaints pending as January

1973. Twenty four cases had been open more than 6 months and 6 had been

pending for more thah a year.
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The HUD policy on Title VI complaint investigations encourages

compliance reviews, stating that the investigation must address the
164

causative fact which produces the discriminatory act. The extent

to which compliance reviews result from complaint investigations is

discretionary the regional offices. All of the regional offices

visited by Commission staff sometimes conduce Overall compliance reviews

of the Title VI recipients at the same time that they investigate individual

complaints.

164. See HUD Title VI Handbook 8000.3, Chapter 2, Section 1. For example,
HUD noted that a site selection complaint might have implications ford the
operation of a tenant assignment policy by a local housing authority.

Th
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The Fort Worth office always conducts a compliance review of the

respondent when investigating a Title VI complaint; the San Francisco

office expends 40 percent of its complaint investigations into compliance

reviews, depending on the issue and the current workload. The Chicago

office makes a decision to conduct a compliance review when there is a

complaint in' which it appears there is a need to investigate more than

one issue, when there is a campl int with a large number of allegations,

or when a complaint is referred an area office.

2.. Compliance Reviews

'Compliance reviews, because they include all aspects of the

operation of a HUD-funded agency program, are a far more effective and

systematic way of assuring the nondiscriminatory operation of the programs

than complaint investigations, which may address only one aspect.

However, many regional equal opportunity offices report that they are

so understaffed that they are generally able to conduct Title VI

compliance reviews only as a byproduct of Title VI complaint investiga-

165
tions. HUD conducted 80 Title VI compliance reviews between July 1972

165, The Fort Worth office for example, reported that it rarely conducts
Title VI compliance reviews which are not based on complaints. The

Boston Office has conducted only sevens Title VI compliance reviews since

July 1971. Four of the seven resulted'from Title VI complaint investiga-
tions.
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166

and March 1973. Fortynine of the reviews originated from Title VI

complaints.

HUD reviews have focused principally on local housing author-

167

ities, despite evidence of discrimination by other recipients,

especially developers of subsidized housing. For example, the Dallas

Area Office Equal Opportunity Director stated that the subsidized

168

projects in Dallas are almost totally segregated. Yet few builders

and develoyers of HUD assisted housing have been the subject of HUD

Title VI compliance review, in Region VI or any other region. The

Title VI Handbook contains checklists for compliance reviews of housing

authorities, urban renewal and relocation agencies, and community

development agencies. It does not include checklists for reviews of

developers, builders, and sponsors of subsidized housing.

166. HUD response, supra note 47. HUD reported that the Title VI
compliance reviews were distributed between regional offices as follows:

Boston 2; tew York 16; Philadelphia 15; Atlanta 10; Chicago 18; Fort Worth
5; Kansas City 10; Denver none; San Francisco 4; Seattle none.

167. Fifty-one of the 80 reviews were of local housing authorities
The distribution of t e other 29 program recipients reviewed was as follows:

5local city government and city agencies 19; urban renewal agencies 4;
model city agencies 2; regional planning agencies 2; developers I; county

governments 1.

168. Interview with Higginio Elizondo, Director, qual Opportunity Division,
HUD Area Office, Dallas, Tex., in Dallas, Jan. 31 1973.
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In fiscal year 1972, MID determined that itiwould first focus on

local housing authorities and conduct Title VI communitywide compliance

169
reviews .during the third and fourth quarters.. HUD set no goals for

the number of reviews to be conducted. In fact, few offices conducted

communitywide reviews because of their heavy workloads and the length

of time and size of staff needed to do such a review. The only office

visited by Commission staff which did a communitywide Title VI compliance

176
review was San Francisco.

169. There is a difference between Title VIII and Title VI communitywide

reviews. In Title VIII communitywide reviews,BIJD attempts to identify
housing discrimination practices and patterns. To do so, it must focus
on discrimination in the sale and rental, advertising, and financing of
housing, and on the provisions of real estate brokerage services. Thus,
this type of review examines things such as coverage of State and local
fair housing laws, types and quality of activity conducted by fair housing
agencies, zoning ordinances, marketing activities of brokers and builders,
mortgage financing practices of lenders, and data showiligr,the racial and ethnic
composition of neighborhoods throughout the area. On the other hatui, Title
VI communitywide reviews are limited only to examining all agencies through-
out the area that have programs funded by HUD. -

170. The review was done of Vallejo, Cal. in May 1972. The regional
office selected Vallejo because several Title VI and Title yin complaints
had been received concerning the housing authority and the redevelopment
agency, and because the city has participated in a large number of HUD

programs in the last 15 years. Subject to review were the Vallejo Housing

Authority, which administers the city's public housing projects; the city
redevelopment agency,,rhich administers urban renewal, code enforcement,

and neighborhood development programs; the greater Vallejo recreation
district, administering HUD's open space and neighborhood facilities grants:
the city flood diseGlict, which administers HUD's water and sewer grants;

and finally, sponsors of five subsidized housing and rent supplement projects.
The objective of the review was to examine the administrationcof all HUD
programs in the city and evaluate their impact on increasing houi4ng

opportunities for minorities and minority participation in HUD programs.
With one exception, HUD found no evidence of discrimination in the various
aspects' of the programs which it reviewed, e.g., site selection and tenant
selection for public and subsidized housing projects; relocation services;
services provided to the minority community by water and sewer linea,
parks, and neighborhood facilities; dispersal of leased hoasing units, and

city agency employment. The exception was the city government itself,

which was severely lacking in the employment of minorities. thethe conclu-

sion of the review, HUD made only one recommendation--to increase emplOyment
of minorities in city government and increase opportunity for minorities in
technical and professional city jobs.

,
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Shortly after the reorganization of the equal opportunity program

in April 1972, the central office instructed regional equal opportunity
171

staff to identify Title VI problems with "remedy potential" and to use
172

these to establish priority areas.for Title VI compliance activities.

Regional staff interviewed by the Commission, however, were apparently

often unaware of this directive and stated that the central office had not

given them any direction.

In January 1974, 6 months into fiscal year 1974, HUD formally
173

established Title VI compliance review goals for that fiscal year.

f Up to that time goals had been set only for regional offices to continue

ill to identify "rem dy/potential" cases. Regional offices themselves did .

11

171. A HUD cen al office official defined a problem with "remedy potential"

as an instan f possible noncompliance by a funded agency which has a"

strong financial relationship with HUD. HUD can then use the leverage of

its funds to bring about compliance. He als9,etraed that the problem must not

be too complex so that HUD equal opportunity'staff could understand and

analyze it without investing an inordinate amount of time in it. 1973

Holbert interview, supra note 127.

172. Id.

173. HUD recently Mated:

Title VI compliance review goals for fiscal year
1974 were discussed at the Assistant Regional
Administrators' 'meetings held in August and

October of 1973. IniJanuary 1974, HUD Regional'?

Offices of Equal Opportunity receiv'd a formal (
memorandum which established Title VI cohpliance

review goals for FY 1974. November 1974 Toote

letter, supra note 32.
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ft 174
4

not'set rigorous schedules for Title VI compliance reviews., Regional
175

office time, according to the central office, is being used for training.

The regional offices thus have very little' time left for establishing their

own complance reviewgoals. HUD's central office, which could issue

guidelines for the establishment of goals, admits that complaints will

undoubtedly continue to play the major role in regional office decisions.
176

174. Examples which illustrate HUD Regional Office schedules for
conducting compliance reviews follow: As of November 1972, the Boston
Regiopal Office had planned only two compliance reviews, both of them
as a result of complaints. Neither the Fort Worth nor the San Francisco
Regional Offices successfully drafted and executed an overall plan for
compliance reviews. There were two reviews initiated by Fort Worth during
fiscal year 1973, but these were based on ad hoc recommendations, one from
a former HUD employee, and one from the Dallas Area Office. The San
Francisco office had planned three reviews but, as of January 1973,-had con-
ducted only one. The Chicago office had planned 20 reviews for fiscal
year 1973, an ambitious schedule; nonetheless, 12' of these were originally
scheduled for fiscal year 1972.

175. 1973 Holbert interview, supra note 127. ;

176. Id.

.
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3. Compliance. Agreements

Until March 1, 1973, although the regional equal opportunity offices

conducted all complaint investiebi ns and compliance reviews , they did

177

-not participate in the negotiations to remedy any deficiencies un-

covered. Rather, they made recommendations to the Area Office Directors,

who were responsible'for negotiating with the respondents. At times the

Area Directors ignored the recommendations of the equal opportunity

178.

staff.

177. An instance which illustrates the problem of the equal opportunity

offices' Iack of authority in Title VI cases concerns the Cambridge,

Mass., Housing Authority (CHA). Equal opportunity staff in the Boston
Regional Office conducted a compliance review of the CHA in Junp 1971,

and .found it to be out of compliance. They madc two major' recommendations

/for bringing the CHA compliance; that it develop a new plan for

assigning prospective tenants to units without regard to lace, and that

it developia plan for dispersing its leased housing units outside of

existing low-income and,minority\areas. The Boston Area Director did not

press the CHA with regard to develRping these plans. After several

months, the regional equal opportunity office, which had sought and received
the support of the central office equal opportunity office, was able to
convince the Area Director to defer the CHA's application for modernization

funds in order to hasten compliance. In the end, however, the deferred

funds were released due to various pressures on HUD including that from

the local Contressman. The case was closed, with CHA agreeing to work on

new plans. As of Hly,21, 1974, no such plans had been completed and the
housing authority was still not in compliance with Title VI. Telephone

interview with Pat Morse,.EquAl Opportunity Specialist, Compliance Division,

Boston Regional Office, HUD,.May 5, 1974. .

178. See Rorwip interview, supra note 113.
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4

In almost one-third :(29 of- 89) of the.complipce reviews Conducted.

by regional office staff between July 1972 and March-1973, HUD'program
179

recipients were found to be out of compliance with Title VI requirements.

In 13 of the 29 cases, HUD states voluntary compliance use

achieved through negotiations between HUD and the program recipient

involved.

r

As with its handling of complaints, HUD sometimes Allows noncompliance uti.

covered in its reviews to continue indefinitely. the majority of
180

the

above cases,voluntary compliance was not achieved and negotiations

were still in process months after those interviews were completed.

Review of files on some of these cases emphasize that negotiations have

been prolonged and point out HUD's lack of action to bring recipients into

179. le noncomplying recipients-were 16 local housing authorities, 3

-eumbination redevelopment and housing authorities, 3 redevelopment and /

urban renewal authorities, 3 city governments, 2 regional planning
and governmental agencies, 1 model city agency, and 1 developer.

180. As of August 9, 1973, the following agencies had not been brought
into compliance: Capital Region Planning Agency (Hartford, Conn.);

Pawtucket (R.I.) Housing Authority; Portland (Me.) Redevelopment
Authority; Charleston (W. Va.) Urban Renewal: Authority; Newport News
(Va.) Redevelopment and Housing Authority; Danville (Va.) Redevelopment
and Housing Authority; Roanoke (Va.) Redevelopment and'Housing Authority;
Hialeah (Fla.) Housing Authority; Macon (Ga.) Housing Authority; Corinth
(Miss.) Housing Authority; Parsons (Kan.) Urban Renewal; Housing Authority

of t County of Riverside (Cal.); Kern County '(Cal.) Housing Authority;
ILKenne ick (Wash.) Housing Authority; King County (Wash.) Housing Authority;

and Al_sk% State Housing Authority. HUD response, supra note 47.

181. As of Aug. 9, 1973, only the Hartford, Conn., agency had been denied

HUD funding. See note 194 infra.
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compliance. The Riverside County (California) Housing Authority (RHA)

compliance review, for example, was initiated in July 1972 and a final
182

investigation report completed in October 1972., The Regional Adminis

trator forwarded recommendations to the Los Angeles Area Office in mid-

!November. Since that time, theie have been at least two sets of

negotiations with the housing a,Aoriey.

The Kern County (California) Housing Authority, another recipient

Which HUD has reviewed and found to be in noncompliance in

183

fiscal year 1973, was initially reviewed ih August 1971. -The file

of this case contains correspondence indicating that HUD was attempting

to get that housing authority to revise its tenant assignment plan

182. According to BUD's file Of this case,it discovered that the RHA's
employment and tenant assignment practices were discriminatory. ,

The percentage of its employees who were minority was not representeirive

of the percentage of minorities in the population; minority employees
were in the lower pay scale; the RHA had no recruitment procedures and

did not post its vacancies. Further, the RHA did not maintainaa priority

list for unit assignments. Its standards for eligibility ware arbitrary;
it had no system fur transfer; and the RHA's housing. panel bad no minority

members.

183. HUD's review of the Kern County Housing Authority showed a
continued segregation of its projects.
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as long ago as 1967. In June 1972, the regional office referred the case

to the Los Angeles Area office for negotiations. Thus, the compliance

review initiated in August 1972 was part of continuing and seemingly

endless efforts by HUD to persuade the housing authority to comply

voluntarily. The files indicated that there have been no further

negotiations between HUD staff and the housing authorit1y
4
since November 1972.

The HUD file on the housing authority in Milwaukee goes back to

April 1969. Additional compliance reviews of tenant selection and

assignment and of hiring were conducted in December 1970, October 1971,

and May 1972. As of August 1972, HUD and the housing authority were

continuing to negotiate. In Lake Charles, Louisiana, HUD's file on the

housing authority dates back to 1970, with compliance reviews conducted
1b5

in April 1971 and June 1972. HUD was negotiating as of January 1973,

when it wrote to the local chapter of the NAACP to solicit support and

assistance in its negotiation.

184. The Milwaukee Housing Authority (MHA) discriminated against
minorities in its hiring practices. All program managers of the MHA

were white and hevsssed minority tenants. In addition, a preferential

tenant assignment policy was in existence.

185. In 1970, the Lake Charles Housing Authority (LCHA) worked out a
tenant selection plan with the regional and central HUD offices for the
purpose of desegregating its housing units over a 5-year periods By
1972, two complaints had been filed against LCHA and HUD conducted a
compliance review of LCHA in June 1972. HUD found that the plan waq of

being implemented. HUD then attempted to get the city government id
the local NAACP to work with the authority, but as of January 1973,

LCHA was still out of compliance.
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As of March 1, 1973, HUD shifted responsibility for' conciliation

efforts under Title VI from the Area Directors to the Assistant

Regional Administrators for Equal Opportunity. Regional staff believe

that this change has improved HUD's ability to achieve voluntary com-

pliance under Title VI in a reasonable period of time. One reason

may be because equal opportunity staff, having conducted the review,

are more knowledgeable than program staff about the Title VI issues.

Where noncompliance cannot be achieved by voluntary agreement,

HUD staff in several regional offices stated that HUD is reluctant to

use its leverage
to

to defer funds as a means of resolving. Title VI cases.

The HUD central office also stated that deferrals are rare. In some

cases where this has eeentdone, however,.it has proved to be at least

partially effective.

186. Department of Housing and Urban Development, Handbook 8000.2,
Revised Processing eeed & or Title VI Complaints and Compliance
Reviews, Mat. 1, 973.

187. Telephone interviews with Napoleon Dotson, Senior Equal Opportunity
Specialist and Assistant to the Director, Division of Compliance and
Enforcement, HUD Regional Office, Chicago, Ill., May 2, 1974; Betty
Kaufman, Attorney Advisor, General Counsel's Office, HUD Regional Office,
Boston, Mass., May 2, 1974; and Harold Odom, Director of Compliance,
HUD Regional Office, Dallas, Tex., May 2, 1974.

188. Vera interview, supra note 42; 1973 Odom interview, supra note 101;
Jeffers interview, supra note 113; and Horwitz interview, supra note 113.

189. 1973 Holbert interview, supra note 122.
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Further, cases in which HUD has deferred funds for noncompliance

with Title. VI have usually been on a short term basis and funding

is frequently resumed before the respondent has agreed to come into
0

compliance. Short term deferrals are not made in all cases, however,

and HUD,f=akes no stronger action even where a recipient remains out of
191

compliance after several years of HUD negotiations.

In sc...Le instances noncompliance has been found by agencies which

have made no further applications for HUD assistance and HUD has taken
192

no action. There-are, however, steps HUD could have taken. For example,

190. See, for example, the discussion of the Cambridge Housing Authority,

supra note 177. In addition, the Fort Worth Regional Office deferred
funds for modernizatioa,and expansion from the Texarkana Housing Authority
for several months. The funds were released when the city needed

new housing units for families displaced by an irrigation project. As of
the Commission interviews in Fort Worth in January 1973, the Texarkana
Housing Authority was still out of compliance.

191. See, for example, the discussion of the Cambridge Housing Authority,

supra note 177.

192. As of January 1973, the Equal Opportunity Division in the New Orleans

office stated that the housing authorities in Jonesboro, Ponchatoulay and
Vivian, La., were being held in noncompliance; but, since these authorities
had not made application for HUD assistance, HUD could take no further
action.
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the case could have been treated as a Title VIII violation, with an attempt

at negotiations and a subse7uent referral to the Department of Justice if

193

Negotiations failed.

HUD has never debarred a recipient for noncompliance with Title

194
VI. Until HUD terminates funds for violations of Title VI, it is likely

I

193. Title VI/Of the Civil Rights t, t of 1964 provides that Title V1

compliance by'a noncomplying recipient may be effected by one of
two means: a)' termination of or refusal to grant or continue assistance

or b) any other means authorized by law: The latter alternative has

included referral to the Department of Justice for suit to end the

discriminatory activity, Federal agencies argue that if all assistance

is termilated to a recipient, compliance with Tiile VI hats been achieved.

Therefore, in cases in which discrimination continues after the cutoff of

funds, unless a complaint against the recipient is received, the agency

slacks authority to refer to the Department of Justice. Statements

by Peter Holmes', Director, Office for Civil Rights, Department of Health,

Education, and Welfare,and Robert Dempsey, Chief, Federal Programs

Section, Civil Rights Division, Departme6t of Justice, at
meeting on public broadcasting, May 7, 1974. Federal agencies can,
how'eyer, seek out complaints when discrimination continues after the

cutoff of funds.

194. In a 1973 case, the Capital Region Planning Agency of Hartford,

Conn., was decertified as an areawide planning agency and denied

new HUD funds for planning.' Decertified means that 4 HUD-funded

agency did not have its certification renewed. This usually means that
the agency does not receive any more HUD funds. Debarment is the

termination of funds of an ongoing HUD program. Telephone interview
with Joe Vera,' Assistant Regional Administrator for Equal Opportunity,
HID Regional Office, Boston, Massachusetts, May 29, 1974.
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that it will continue to find many of its program recipients

out of compliance when it makes Title VI complaint investigatio or

reviews. The Commission recognizes that this is a difficult' sanction

to apply. rertheless, it is convinced that a Nationwide application

of the sanction would constitute an important weapon in a frontal attack

on housing discrimination. When Congresi provides a weapon of this kind,

the Executive branch has an.obligation to use it.

4. Monitoring Agreements

Despite the deficiencies in having area offices negotiate

,agreements, some regional offices have reported good settlements with

HUD recipients. In the Chicago region, for example, as a result of HUD

negotiatigns with the Decatur, Illinois, Housing Authority (DHA), the
195

housing authority agreed (a) not to undertake a proposed change which

would have given high priority to a prospective tenant's ability to pay
196

rent in approving applicants for public housing; and

195. In Decatut, Ill., HUD found that blacks and other minorities,
i.e., persons of Spanish speaking background, were denied full and
equal participation in the programs of the DHA.

196. One of the significant deficiencies uncovered by HUD,was a proposed
change Which would make a prospective tenant's financial ability the
number two priority for living in public housing; it had been priority
number aeven.
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(b) to give all minority applicants consideration for admission to a
1

previously al;1-white project as vacancies occurred, as a means of correcting

4

apparent past discrimination. Similarly, us a result of negotiations

with the SteUbenville, Ohio, Metropolitan Planning and Redevelopment

Commission ( SMPRC), in February 1973, SMPRC agreed to encourage and interest

197

,ponsors in the development of low- and moderate-income housing in selected

198
census tract sites.

Agreements such as these, however worthwhile, are generally not

monitored. In fact, a significant deficiency in HUD's Title VI com-

plaint program is that, as with Title VIII, HUD fails to monitor the

voluntary agreements which it negotiates to bring program recipients

into compliance. HUD regional office staff report that little if any

197. In addition, DHA agreed to generate interest and recruit possible
potential minority applicants; to\utilizeminority and other news media
of the city of Decatur to give adequate ealicity to the fair housing
polticies of the DHA and its public housing opportunities; to use
c9mmunity group contacts and any other additional sources to ensure
minority participation in the project; and to increase itt' minority

employment.

19*(..,. This agreement was based on HUD's feelings that Steubenville perpetu-5._-

ated concentrations of minority groups; low- and moderate - income housing
was not offered in a broad choice of neighborhoods. In addition, SMPRC
agreed to seek the cooperation of the Steubenville Metropolitan Housing
Authority in identifying areas for the development of low-rent family
and elderly housing units and to utilize all Federal categorical and
noncategorical grant housing programs to implement this agreement.
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follawup is being done to assure that Title VI conciliation agreements
199.

are being followed. Followup is essential in order to ensure that

respondents are complying with Title VI requirements which they have

agreed to implement.

199. For example, as of November, 1972 the Boston office did no monitor-
ing and required no periodic reports after Title VI conciliations. The
Chicago office required reports and kept a "monitoring file." The
Director of Compliance in Chicago, however, informed Commission staff
that while the records are maintained properly, no monitoring occurred.
Higginbotham interview, supra note 83. The Fort Worth office required
periodic reporting but has been lax about reviewing the reports. In
January 1973, some 20 letters were sent out to Title VI recipients
formerly in noncompliance with Title VI, rem-Inding them of reporting
requirements, but office files indicate that followup compliance reviews
are conducted only on a haphazard basis. 1973 Odom interview, supra
note 101.

4i
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IV. Equal Opportunity Standards for HUD Programs

During fiscal year 1972, HUD issued equal opportunity regulations

aBd requirements for reviewing applications for HUD funds. They inte-

grated equal opportunity standards with other standards for distributing

assistance. This new approach was aimed at ensuring compliance with

Title VI prior to HUD's approval of assistance and for furthering com-

pliance with Title VIII.

On January 5, 1973, the administration declared a moratorium on

all federally subsidized housing programs. She moratorium has had a

severely detrimental effect minorities. The supply of housing for

low- income families has diminished and public housing authorities now
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(200 ..\//---7
have ong lists of applications which they are unable to fill.

201

Moreover, this radical change in funding has had a significant effect

1( 200. On January 31, 1973, leaders from 22 minority group organizations
made known to HUD their belief that the moratorium has hurt disadvantaged
persons the most. They called on HUD to begin interim housing assittapc#
programs to alleviate the situation. Among the groups represented were
the National Urban League, tne National Council of La Raza, the Leadership
Conference on Civil Rights, the National, Council of Negro Women, the
National Puerto Rican Forum, and Chicands Por La Causa. On the same date
the National Committee Against Discrimination in Housing (NCDH) also issued
a statement criticizing the moratorium for depriving disadvantaged and
Minority persons of safe, sanitary, and decent housing in communities of
their choice.' NCD11 statement, "The Administration's Housing Moratorium
and Budget Message," Jan. 31, 1973. !".t. its annual convention in July 1973,
the National Association for the Advancement of Colored People adopted a,
resolution or osing the housing freeze and calling for the prompt release
of impounded f*ids. See also letter from John A. Biggs, Staff Director,
U.S. Commission on Civil Rights, to William A. Barrett, Chairman, Committee
on Banking and Currency, U.S. House of Representatives, Oct. 31, 1973.
This letter, concerning the proposed Housing Act of 1973, H.R. 10688, dis-
cusses the major negative effect of the moratorium on minorities and the poor.

201. The administration suspended new commitments under many of HUD's pro-
grams. Specifically, funds under Section 235 of Title I of the Housing and
Urban Development get of 1968 were cut from $40 million in 1973 to zero in
the 1974 budget, and funds under Section 236 of the act went from $100
million to zero; rent supplement and new public housing were also suspended;
water and sewer facilities grants went from $130 million to zero; model cities
from $583 million to zero; open space grants programs, from $47 million to
zero; neighborhood facilities grants, from $26 million to zero;and urban
renewal was reduced from 1 billion to $138 million. HUD stated that under
the 1974 act:

No new grants and loans can be made after January 1,
1975 for Model Cities, Urban Renewal, neighborhood
facilities, water and sewer f cilities, or open
space and related programs, e section 235 and 236
programs were extended to 7 e 30, 1976. No new funds
were provided for the rent supplement program. The
public housing statute (U.S. Housing Act of 1937) was
rewritten, and includes a new section 8 concerning

e leasing, without termination date....Local communities,
however, will receive community development block4grants
to replace the previous CD categorical grants and,can
use the funds for local priorities, but must give maxi-

, mum feasible priority to activities which will benefit
low and moderate-incpe families or aid in the prevention
or elimination of sums or blight. November 1974 Toote
letter, supra, note 32.
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on HUD's equal opportunity program. Imp:amentation of equal opportunity

standards and regulations which HUD previously used as major leverage

to obtain compliance with the fair housing laws by its program partici-

pants became less time-consuming after the moratorium because programs,
202

with equal opportunity requirements were sharply curtailed. The

moratorium left the area and insuring office equal opportunity staff
203

with few fair housing duties, since the implementation of these

requirements had been a major activity.

202. HUD recently stated:

Although approval of new applications' declined
after 'January 1973, approved applications con-
tinued to be monitored and progtams which were in
operation continued to be subject to equal oppor-

tunity reTiirements. Id.

203. HUD recently stated:

Affirmative marketing, training of HUD and. funded

agency staff, in-house equal employment opportunity,
minority business affirmative action plans pursuant
to Executive Order 11246 and Section 3 requirements
are some of the responsibilities which Area and
Insuring office staff could give more time to as a

result of a decline of front-end activity on appli-

cations. Id.
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204
Therefore, the central office issued a memorandum outlining HUD's

new priorities for equal opportunity activities in the area and insuring
205.

offices. The implementation of affirmative marketing plans for un-
206

subsidized' housing was given top priority, replacing the .--phasis which

had been given to other adminisOative program standards; taat is, equal

opportunity requirements for HUD programs.

204. Memorandum to all Regional Administrators, from Malcolm E. Peabody,
Jr., Acting Assistant Secretary for Equal Opportunity, Equal
Opportunity Activities in Area quid Insuring Offices, Feb. 1, 1973. The
memorandum also stated that affirmative marketing plans submitted for
unsubsidized units had to be reviewed and that for "plans previouSly approved,
technical assistance to builders and' sponsors will be required." In
addition, it stressed that, monitoring monthly reports to determine pro-
gress is important and that the first multifamily project subject to
affirmative marketing plans would soon be occupied and would require
special attention.

205. Such plans demonstrate how a builder or developer will market pro-
perties to all racial and ethnic groups. They include programs for publi-
cizing the availability of its for minorities, for specifically recruit-
ing minority buyers and tenants, for minority hiring, and for educating
the biilder's, developer's, or sponsor's staff on their fair housing
marketing responsibilities.

206. HUD's unsubsidized housing proRrams (see no 4 supra) were not cut by'
the- morat or ium .
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Despite 'tile decreased emphasis on HUD program standards since the

moratorium,this report includes a review of HUD's implementation of its

program standards. This study was begun during the first half of fiscal

year 1973 when its subsidized programs were in full operation. is

207
clear, however, that because of the changing nature of HUD's assistance,

at the present time HUD cannot rely on program standards as its principal

208
tool for effecting fair housing throughout the country.

207. The changing nature of HUD assistance'is discussed supra note 201.

208. Under the Housing and Community Development Act each application fqr

community development block grants must include a housing assistance plan

which assesses the housing assistance needs of lower-income persons (including

elderly, and handicapped persons, large families, and persons displeced or to

be displaced). The plan must also indicate the general location of proposed
housing for lower- income persons, with the objective of "...promoting

greater choice to housing opportunities and avoiding undue concentration of

assisted persons ..." There is no mention of avoiding concentrations of
minorities. ma proposes. td require that applicants for community ,develop-

ment block grants submit: ,'

...a summary of a three year community development plan

which identifies community development needs....In identi-,

Eying the needs the applicant shall, take into consideration

any special needs found to exist in any identifiable seg-

ment of the total groups of low-income persons in the,

cammunity....The phrase any identifiable segment of the

total low- income' community refers to women, and membeis

of a minority group which includes'llegroes, Spanish-

Americans, Orientals, American Indians, and other

groups normally identified by race, color, or national

origin. 39 Fed. Rea. 33488 and 334494 (Sept. 171,1974).
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A. Affirmative Fair Housing Marketing Regulations

HUD's affirmative fair housing marketing regulations became effec-

tive February 25, 1972. They required builders, developers, and

209
sponsors applying for participation in TUB housing programs to submit

an affirmative marketing plan before their applications are approved.
210

The p pode-of'the plan is for the builder to "carry out an affirmative

program

groups

to attract buyers or tenants of all minority and 'majority
. 211
u.

Once.the applications are approved, monthly reports must

be submitted to HUD on racial and ethnic occupancy of the units. Equal

opportunity staff in HUD area and insuring offices are responsible for

reviewing and approving all plans submitted to their offices, and for
212

monitoring compliance With the plan.

The regulations' major weakness is that they do not apply to existing

FHA-insured or subsidized projects, even though racial and ethnic data

collected on existing subsidized multifamily units show extensive segre-

gation. Further, the regulations apply only to HUD-approved housing and

not to all housing marketed by builders and developers who submit plans.

209. The applications are for participation in FHA subsidized and unsub-
sidized housing programs. HUD provides subsidies for the development or
rehabilitation of subdivisions, multifamily p ojects, and mobile home parks.

216. Applicants must submit affirmative marketing plans en they develop
five or more dwelling units under the FHA housing progr during the year
preceding the applications.

'\

211. 24 C.F.R. 5 200.600 (1973).

212. In insuring offices which lack equal oppprtunity staff, program staff
members are designated this responsibility. They are trained by equal
opportunity staff from other offices.
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1. Approval Affirmative Marketing Plans

Each of the area and FHA insuring offices have developed different

methodopof administering the affirmptivP rmrketin,e; regulations. The Boston
213

Area Office received approximately 80 affirmative marketing plans monthly.

the area equal opportunity staff spent 3 to 4 hours reviewing

each plan and found that the majority did not meet HUD's standards.

Generally, applicants did not clearly understand what was required in the

plans. For example, they often failed to explain in detail how they would

publicize the units to minorities or what methods they would use to evaluate

their staff on their execution of affirmative marketing regulations responsi-
214

bilities. In October 1972, HUD held a workshop with members of the real

215
estate industry in the Boston area to remedy this problem.

ti
The Chicago Area Office receives' an average-of 10 to 20 affirmative

216

marketing plans per month. InFebruary 1972, as soon as the regulations

were issued, the Chicago area equal opportunity, office held meetings with

contractors, developers, and builders in Illinois to explain the HUD affirmative'

213. This office was visited by Commission staff prior to the housing
moratorium; therefore, the number of affirmative marketing plans have probably
droppkd drastically. This was the case in other offices reviewed after
the moratorium on subsidized housing was declared by the President.

214. Interview with Charles Harlesten, Director, HUD Area Equal Opportunity
Office, Boston, Mass, in Boston, Nov. 15,.1972.

215_,_ At the time of Commission'interviews in Boston (November 1972), only a
--vi4 plans had been subinitted following that workshop,and thus the Commission
staff could not evaluate the result of this technical assistance. ,

216. This was the last office visited by Commission staff and the moratorium
on subsidized housing had been in effect for 5 months. The equal opportunity,
staff stated that thew had been a decrease in affirmative marketing clans be-
cause of the moratorium.
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marketing and affirmativeaction requirements. In addition, they met

with representatives of city governments. and other public agencies to

familiarize them with all of. the HUD equal opportunity requirements.

As of May 1973, approximately half of the plans submitted were approved

on the first submission. Nonetheless, the area equal. opportunity staff

t
stated that }they believe that the builders understand what is expe,ied

o and attempt-to have acceptable plans to expedite the processing of their

applications
17- Y

. S

The New Orleans Area Office had been unable to give affirmative

marketing plans the attention necessary. After the regulations were. issued,

approximately 700 plans were submitted within a 2-month period. Nearly

half of the plans were initially unacceptable to HUD, and the was

not prepared in terms of staffing and expertise to give the builders
.

technical assistance in developing adequate plans. Consequently, the equal

opportunity director admits that a large number of the plans that were

215

approved did not meet the HUD standards. He also stated that monitoring

219

was not being conducted by his staff.

217. Thompson interview, supra note 42. This was the only area office

visited by the Commission staff that believes builders understand the require-

ments of the affirmative marketing plan.

218. Interview with M.J. Bordelon, Director, HUD Area Equal Opportunity

Office, NM-Orleans, La., in New Orleans, Feb. 5, 1973.

219. Id.
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Both the Sdn Francisco and Los Angeles Area Offices had been receiving

. .
220.

.t . .

_approximately 100 affirmative marketing plans per month. Area equal
,

opportunity staff stated that initially nearly half the builders'plans were

unacceptable at first submittal, and some Were rejected up to four times
221

before they were adequate.

In the San Francisco Area Office, affirmative marketing regulations are

.handled by the 'program staff, and equal opportunity staff do not generally

deal with builders. The equal opportunity staff, Wowever;,had developed a

checklist to be used by program representatives to determine if a builder

needs special assistance in preparing an approvable plan. Program staff

are thus responsible for contacting builders, giving them assistance in

improving plans:and transmitting the plans to the equal opportunity office '

for a final review.

When the regulations were first issued, the San Francisco equal oppor-

.tunity staff held a series of eight seminars to explain the

regulations to builders. In addition, 2 hours a week are set

aside to give the builders technttal assistance followup. In Los

.

Angeles too, equal opportunity staff met with the builders and explained

222

the requirements to them.

220. Staff in both offices stated that this number had drOpped consideiably

since the moratorium &I subsidized housing programs.

221. The 210E* common deficiencies were the lack of adequate minority out-

reach and advertising programs and failure to establish adequate minority

occupancy levels for the

222.. .In Los Angeles, unlike San Francisco, equal opportunity staff handle'

the affirmative.marketing process.
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The Dallas Area Office's equal opportunity staff, in conjunction with

the HUD equal opportunity staff in Washington, worked with the b lders
223

in 11/411Dallas area to develop an industrywidfi affirmative marketin plan.

Instead of each builder's submitting to the' area office a new'plaq with

every application' under Federal.HOusing AdministratiOn programs,

224

35 major Dallas builders agreechin November 1972 to implement oneplap-

225 _-

which would be applicable to all of them: In theory this would have

,edited processing of applications,sinceall major builders are

obligated under the plan to meet all of HUD's requirements and do not have

to submit individual plans when they submit applications. Thus, since only

one plan must-'be reviewed thequal opportunity staff has more time,
- t

to review applications thoroughly and monitor builders to ensure 4

they are complying with HUD requirements. This also provides equal oppor-

tunity staff with more time to-provide technical' assistance to builders,

223. HUD's EquAl Opportunity Office began to negotiate voluntary

affirmative marketing agreements, in an attempt tb eliminate the dual

housing market. In fiscal year 1974 it had a goal of 30 affirmative

marketing agreements, but only 13 were executed due to-the, inadequate

size of control Office staff. Dr. Toote further indicaced that 9

agreements were in final stages of negotiation. September 1974 Toote

letter, supra note 32.

224. These builders account for 96 to 95 percent of newhOusing production

in Dallas,'according to the Dallas area equal opportunity director.

225. The Dallas plan covers all residential housing developed by the

builders' group in the Dallas metropolitan area, including conventionally-

financed housing as well as housing developed or marketed under FHA or

Veterans Administration housing programs. The objectives of the plan

are: (a) to increase substantially the number of minority families residing

in neighborhoods outside areas of predominant minority concentration, through,

advertising and other methods intended to inform minority fainilies in the

Dallas metropolitan area that all housing developed by the builder group is

available to them on an equal basis; and,(b) to inform the Dallas general public

that,In terms of equal housing, the Dallas metropolitan 'area is an open

..community. 99
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On paper the Dallas plan is much more far-reaching than what is

required by 's regulations, thus potentially increasing its effective-
..,-- * , '

ness. For'example, the builders' plan covers all housing developed by

. . 226 '

them, not just housing developed under FHA programs. In addition, the

advertising campaign is much stronger than that: required. by HUD; e.g.,

it provides for advertising on billboards and displaying the fair housing logo-
227 -

-type (seeiFigurt T) in .the industry-sponsored "New Homes'' section of the

Sunday newspaper. The plan also established a "Communityjesource Board"

composed:of representatives of the minority community to obtain thlir

228

put ip order to accomplish the goals of the'pl6n. Further, the builders'

group is resporisible for assisting in employee training.

226: Under the Dallas plan each builder is responsible' for Special outreach.

\efforts to encouragbonminorities to move into any developments located
In racially-mixed areas or minority areas. The builder must also maintain

a nond4scriminatory policy in company hiring practices as4required by Federal

la affirmatively-seek to hire qualified members of minority groups for

staf ositions ngaged in the sale or rental of properties, and designate

an offi 'al of e company as equal. opportunity officer. Finally, the builder

must insti ute nformal and formal training programs for all employees,

especially e loyees who will sell to the general public,.in order to

sensitize the pployees to the needs and best merhod'of dealing with

tive'minority Wyers, and to carefully and positively delineate manag ent's

policy of open housing and fair marketing for all people. The builder does

not, however, have to develop a plan outlining how these steps willbe .taken

and there is_no system for monitoring whether or not they are accomplished.

227. The equal housing opportunity logotype is an often-used symbols

signifying nondiscriminatory housing practices by the displayer.

228. The builders' group is supposed to meet with the resource board on
*egular basis for the purpose of informing the board of its efforts
to implement the plan and to draw on the experience of the board to
assist in accomplishing the goals of the plan and in solving any specific
problems that', may arise.

A
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The plan doe.ot.contdin'any specific requirements to

meet the needs of the Spanish speaking community evenethough more than

/ " 40,,,I.percent of the 'minority population in the-,Dallas area is of

Spanish speaking background. It does
I

not
,
require, for example, that

. - .

Advertisements be in Spanish, that persons .of Spanish speaking background
i . ,

,.
. . .

be on the,ComuunitVesource Board, or that Spanish speaking persons

be hired for staff 'Positions by companies engaged in the sale or rental
.. ,1

..

of properties.
s

t.

Jr' August 173, the central office was evaluatingthe impact of .4"-. .

the Dallas agreement but as of April 1974 had not produced a report or

even reached any conclusions. HUD, however, continueb'to encourage
. 229

builders and realtors in other areas to adopt such plans.

\
229:

. ,

There is one notable excep,tion to HO's general of encourage-
ment. When the Chicago Area Office attempted to negotiate an industrywide .

affirmative marketing.plan with the Chicago Homebuilder's Association, the

central office rejected it because it contained contract compliance require-'
:cents which it feels fall upder the jurisdiction of"the Department of Labor's
Office of Federal-Contract Compliance. Additionally', the central office
felt that the moratorium on subsidized housing pyo grams decreased the
of business with builders. to a level where an industrywide affirmative
marketing plan asnpt necessary. HUD response, supra note 47 . The Building
Contractors i ion'of San Diejo, CaLsrepresentiag major builders in
Sin Diego, entered into a voluhtaryleffirmative marketing agreement with
HUD during Apri1.1.973.
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2, Monitoring AffirmativeMarketing_Plans

HUD reports that it has provided the field offices guidance regarding

monitoring of.the affirmatIve marketing plans: in January 1973 it published

230

Clarifications of Issues: Statem nt of Policy, klist-of questions and.-
V

. .

answers concerning the plates. F r tfl'e most part, however, this new-guidance

does not directly pertPth to fair housing. For. example; 'it gives

5

instruction concerning methodology fat drafting industrywide marketing plans,

such as t)e one in Dallas. It also provides instructions tor submission

of plans when builders_ request approval for housiti'one unit at a time,

232.
often at scattered-locatiOns, and r submission of \ts approval

132
of a plan to thp applicants. ` TlarfficatiOns of Issues provides only

, .

limited guidance on monitoring techniques. 'HUD staff are required to check

newspapers at the timeo4the housing in
.

questton g es on the market. They
4

.

must compare monthly reports against anticipit4d result; i.e., the pro-

jected racial and ethnic compogition of the subdivision once the lots .

have been sold.233 t

230. ,38 Fed: geg. 1136 (Jan. 9, 1973).
.0

231. The regulations require plans to be submitted when a buIlder or developer
,re4uesta approval of five or more houses annually.

//.

232:' It sugicksts that HUD siap "approved" on the last page of the plan,
sign it, date it; and forward a copy to 'the applicant.

.233. each affirmative marketing plan must contain "anticipated results."
/
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Clearly, the most important determinationto be made through

monitoring is the extent to which anticipated results have beer; met. (---

/4

' No matter h9w much advertising has taken place, if racial and ethnic

minorities are not purchasing homes in the subdivision, the plan being

lieviewed is not successful and the marketIng and sales techniques being

1-,4 used will warrant careful,Scrutiny.

HUD, however, has supplied no adequate criteria for haw these

anticipated results must be set by the builder or developer. HUD
. /

field staff, as well as builders, developers, and real estate agents,

thus, may not kno4 howto identify realistically the population 5o which

homesshould be sold or how to assess the racial and ethnic composition

of that population. Clarifications' of Issues does not remedy this problem.

It states oily that anticipated results "must be a number or a percentage"

and that "general statements4bout racial inclusiveness or nondiscrimination

are not acceptable."
4

In addition t, the techniques suggested by the central office,

.field offices have developed their own innovative procechires for

evaluation and mopitoring-of affirmative marketing plans. For example,

the San'Prancisco,Area Officelspfilike most of the other area and insuring

offices visited by Commission staff, has begun to utilize private fair

234

housing groups for monitoring. Since Ju 972,

234. These groups include the National Committee Against Discrimination
in Housing in San Francisco, the Mid-Penisula Urban Coalition in Palo

Alto, and the Lafayette Council for Civic Unity in the East Bay Area, San

Francisco,. Cal.
r/
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HUD officials in San Francisco have met onseveral ocpasions with thbse
. ,

235
groups to explain the requirements and type of monitoring needed:

Then in the fall of 1972, each of the grOups Was assigned 6 to 12

projects to monitor. Equal opportunity staff. state that they are in

constant contact nith the volunteer groups, which are also required to

submit monthly progress reports. Since they began monitoring, recommenda-

tions have been made fop compliance reviews of four developers concerning

such matters as failure to display the HUD equal opportunity logo and

posters, failure to achieve minority occupancy goals, and failure to
236

familiarize staff with thefr fair housing responsibilities. The

diligent efforts of these. groups, however, may be somewhat wasted. HUD

conducted only one compliance review in that region.

The Los Angeles Area Office's monitoring program has not lvtenas broad

as the one in San F rancisco. The equal opportunity staff has only worked
/ -

with one fair housing group,' the Fair Housing Council of the San,Fernando
.

Kiley, which has closely monitored fair housing advertising and use of

235. Such monitorinviucludes checking on advertising, contact* the
ers' designated community -contacts,. checking on the minority occupancy level

of projecte, reviewing the racial and ethic composition of marke'ting staffs,.

evaluating the effectiveness of the builders' affirmative recruitment plan,
and evaluating the .geueral "climate" of the project to see if it "reflects

harmonious
1

relationdhip" betweeh management and occupants. 4

236. In one instance, in Pittsburg, Cal., the regional compliance

staff initiated a compliance review of a builder and, as of April 24, 1973, had
progressed to the point of presenting allegations of noncompliance with the
plan to the builder.
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237

HUD posters by builders. 'As of March 1973, the equal opportunity staff

0
\ --

had only begun to receive bofithly sales and occupancy reports submitted

by builders in February and March 1973.

0

In Chicago., equal opportunfty staff monitor compliance by checking

newspapers everyoother week to ensure the use of the logotypeand slogans

in advercising. They found that compliance 'hat been good inthis

respect. As of May 1973 the monthly occupancy reports required in the

affirmative marketing plans were carefully reviewed, but..it was too early

to draw any concrete conclusions.

HUD staff are nat, required to conduct onsite reviews of affirmative

marketing plans. As a result, HUD reports that by Aucust 9, 1973, only

17 compliance reviews. of affirmative marketingdplans of eigia builders

238

had been conducted in three HUD regional offices. Six of the reviewed

builders and developers were found to be put of .Compliance with, their plans.

.

237.. If inadequacies in advertising or use,of posers are found, they are

reported to the area equal opportunity director.. the director of the lair

hOsing group stated that.HUD has been quick to respond to these calls, .

always contacting the builders who generally comply. Interview with

Cecilia Zager, Director, Fair

,

using Council of the San Fernando Valley,
Shernan Oaks, Cal.; in Sherman Oaks,Mar. 28, 1973.

23a;' The three'HUD regional offices which have conducted compliance reviews

are Chicago -- Region V, Atlanta--Region IV, and San Francisco--RegionIX."
io

r \
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',Region -IV (Atlanta) has conducted five compliance reviews. Two
/

were-initiated folloWini receipt of.complainis under Title VII. Three

were'conducted based on requests made by area office equal opportunity

staff.. Four Instances of noncompliance were found. One casejwas settled
. .

by means of written conciliation, which included additional affirmative

marketing requirements and reporting which we're-not,part of the developer's

original,plan. In another Case, the builder had an.approved plan but had

r-
done no subsequent subdivision development pursuant to the plan. There-

239 '

fore, HUD closed the case without action.

Region V (Chicago) conducted 10 compliance reviews on projects

' 240
.-

constructed and/Cesponsired by a singleNouilder. In one instance, the
._ -

241
builder was found in compliance, and one other case has yet to be determined.

An aiaitional xeview, made in March 1973', n conjunction with
\i

LiTiile VIII...

case, resulted in a findi'g of compliance with the affirmative fair housing

242 .

. ,

.

market ug regulations.\

239. The other three cases, which were waiting for Conference in which tlie-r

builders were to show cause why enforcement proceeding should not be initiated,
were conciliated. .1974 Holbert interview, supra note 40. Mr. Holbert
aid nqt have any information as to the. stipulations of the agreements.

240. The builder was National Homes. Each review was done by one regional
compliance scaff person and one equal opportunity stiff person from the
relevant area or insuring_office, A large number of violations were
uncovered and used by HUD in conjunction with the Department of Justice to
negotiate a nationwide consent decree by National Hosea which was filed on
May 11, 197.

24T% The other eight cases of noncompliance were conciliated. The HUD
central office staff, however, did not know the content of the conciliation
agreement. 1974 Holbert interview,, supra note 40.

242. HUD response, ',supra -note 47.
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Finally, Region IX conducted a compliance review of a builder-

developer who operated under an affirmative fair honSing.marketing

plan. however, the review was limited to one project covered by the

affirmative fair housing marketing regulations. The result of the

review was a finding of noncompliance. A conference, therefore, "was

held to give the builder an opportunity to show cause why enforcement

,.proce edings under the applftable reg ulations should not be initiated

243
against the company." The builder came into compliance within a,

designated 30-day period as required by HUD.

'It it not effective ,to obtain affirmative fair 'Llousing marketing plans
er

from builders without monitoringt4aKplans to. assure that' they are

actually being carried out. However, HUD has not yet devoted sufficient

time and staff to monitoring of affirmative marketing plans. The HUD

central office has indicated that-most.regional. offices plan to

,. k
244

begin full-scale compliance reviews of affirmative marketing plans.

, r
However, the BUD central office places priority on Title WIT complaint

investigations and the regional offices believe that they lack compliance
245 .

staff even to process those complaints. This makes it doubtful that affirm-
.

tive marketing plan(reviews will actually be conducted on a wide scale

246

wiTthout spec is central office directions and, indeed, as of May.3,
i

..:
s.

243. Id.
_

244. 1973 Holbert interview, supra note 127.

245. See p. 38 supra.

246. For example, the Chicago Regional Office has received approximately
50 requests for compliance reviews from the area and insuring office equal
opportunity staff since the fall of 1972 which it has not fulfilled.
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1974, HUD had not conducted affirmative marketing plan reviews6on a large
247

Scale.

Over 2 years have transpired since the issurance of the regulations,

and yet HUD has insufficient data available to conduct an evaluation 'of the

impact the regulations have had on racial and ethnic occupancy of HUD-.

248 .

assisted projects, nationwide. It appears that this is enough time for

an evaluation to be conducted in order,to obtain an indication Of the reg-
,

-249
ulation's success, as in many cases the housing units have already been sold.

Although'the field offiCes have not conducted any formal evaluation

of the plans, the area and insuring office equal opportunity staff have

reached some conclusions on the effect of the affirmative fair housing

marketing regulations. Based on the receipt of monthly reports and their

obseArations of the utilization of the equal opportunity logotype and

ot4s outreach efforts by builders, they have determinedthat the dse

of the logo-type in advertising is widespread and has been adopted by many

non-FHA builders and by many builders for all their housing, FHA and

conventional. HUD equal opportunity s ff states that there is greater,

250
geographic dispersal of minorities buying new housing.

24; Telephone interviews with Mary Walkerson, Assistant to the Assistant
Regional Administrator for Equal,Opportunity, HUD Regional.Office, Chicago,

May 3, 1974, and Higginio Elizando, Director, Equal Opportunity Divi-
sion, HUD Area Office, Dallas, Tex., May 3, 1974.

248'. The. firsti monthly occupancy reports were beginning to be received in
August 1973 by iregional and area offices. Copies of the final reports were
subsequently farwarded to the central office for evaldition.

I

249. HUD hascontracted for two different research projects concerning
affirmative markerting, both to be conducted during fiscal year 1075..
One will examine plans and results in 8 r 9 area offices to determine if
any plans are successful, and if so, why and to develolie'a manual based on
,it findings. The second project will evaluate xhe climate in 10 to 15
cities where developers and sponsors have been required to submit affirmative
marketing plans. This study will.also analyze data on the use of advertising
guidelines. September 1974 Toate letter, supra hate 82.

4250. HUD response, supt.note 47., . 109
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HUD interprets these preliminary findings as indicating that minorities

have more options from which to choose. Nonetheless, HUD also reports

that the total number of minorities moving into nonminority neighborhoods

251

\c is not great, thus indicating that, there may be a greater nudber of

areas in which minority homes ace concentrated but that minority families:

still do npt generally have the option of moving into nonninority neighborhoods.

HUD's belief that affirmativemarketing plans are already operating to the

advantage of minorities appears to be premature. Moreover, HUD has not

reflected the commitment tothe program which'would result in its investi-

gating the possibility of the development of sound alternatives for increas-

ing the housing options' of minorities. HUD does not yet know if it must,

for example, require stronger affirmative marketing plans, provide increased

technical assistance to builders and developers, and/or conduct more system-

atic and comprehensive onsite reviews..

B. ,Broker 'Certification

HUD and the Veterans Administration March 1973 agreed to require joint

certification of management and sales brokers dealing with FHA-acquired
252

properties, since in many instances the two agencies deal with the same

253

brokers. As of June 1973, however, HUD's central office bad not made

some basic decisions about how the certification would be handled; for

'example, it did not know if its current brokers'were required to

251. HUD relionse, supra note 47.
I

252. For more information see Chapter 3, Veterans Administration, infra.

253. Under this procedure, management and sales brokers must certify that

they will not act in violation of Title VIII of the Civil Rights Acts of 1968

for Executive Order 11063. The broker'nust further agree that a) his or her

staff will be instructed in poligies of nondiscrimination; b) the fair housing

poster will be prominently, displayed;. c) the logo will be used in all
advertising; d) minority media w121 be utilized in the sale of any properties;

and e) a nondiscriminatory,4ousing policy will be maintained.
2.1

ono
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254
sign the new certification or if it would be applied only to new brokers.

The certification clearly applies to the sale of PRA-acquired properties,

but HUD had not determined whether to require brokers to market affirmatively
255

all of their properties. Further, HUD had not decided totar brokers from

participation in HUD programs if they.refused to sign the certification. It

plInned to remove the brokers from its rosters but had not made provisions
256

for refusing all sales offers from such brokers.

Further, as of June 1973 there had been no instruction or training

*
afforded to the equal opportunity field staff for implementing the ceitifi-

Okion. As a result, although a requirement of the program is that area

and insuring offices' equal opportunity staff will monitor compliance,

many of the field offices had not implemented the program. VA, on the other

hand, had acted more expeditiously and had provided its field offices with
4

full instructions for the implementation of the new certification requirement.

then VA observed HUD's inaction, howevei, VA also determined not to implement

the certification requirement. Brokers who failed to sign the requirement were

not terminated from participation in'VA programs.
AO.

254. Interview with Laurence D. Pearl, Director, Office of Program Standards and
Analysis, gad Nancy Chisholm, Chief, Program Standards, Office of Equal Opportunity,
HUD, June 13, 1973. The VA,izended to require this certification of all of its
brbkers. See Chapter 3, Veterans Administration, infra.

255. VA on the other hand required that a broker affirmatively market not only VA-
acquired properties but all propertiesin order to qualify for participation iTVA
programs.

256. VA had determined that builders who did not sign the certification would be
.ineligible to sell any VA-acquired properties.

,/
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C. Other Program Standards .

a
-

There.are four other IUD program standards upon which HUD has placed

major emphasis: project selection criteria, project selection in community

deVelopment, comprehensive planning assistance, and workable programs.

1. Projedt,Selection Criteria

In January 1972 HUD issued a set of eight project selection criteria-

to be used in rating applications for participation in subsidized housing.

A major purpose'for the development of,these criteria was to implement

Title VIII of the 1968 Civil Rights Act, which requires the Secretary to

4

administertheprograms relating to housing and urban development in a
257

mannet affirmatively to further the policies of this title. Four of

258

these criteria concerned the impact of proposed projects on

minorities and low- and moderate-income families, with the main objective

being that subsidized and public housing projects will be constructed

on locations outside areas of existingrinority'and poverty concentrations.

The proposed project must: (1) serve urgent unmet needs for low-income

housing; (2) widen the range of housing iodations available to minority
259

families; (3) not contribute to the concentration of subsidized housing

in any one section of a metropolitan area; and (4) have Potential for creating

. minority employment and business opportunities. For each criterion, a housing

proposal receives a rating of superior, adequate, or poor. A proposal

receiving a poor rating on any one criterion is rejected.

257. U.S. Department of Housing and Urban Development, Implementation of

"HUD Project Selection Criteria for Subsidized Housing. An Evaluation" (1972).

258: In addition to'these.equal,opportunity considerations, there are four

other criteria: the environmental impact, the relationship to metropolitan

plannin , the ability of the applicant to perform efficiently, and the pro-

visi f sound housing management.

259. For a critique of these first two criteria see, D.O. Maxwell, "HUD's

Project Selection Criteria - A Cure for IMpermissibleColor Blindness?" 48

Notre Dame Law. 92 (1972).
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2. Project Selection For Community Development

260
Applicants for most of HUD's major community development programi

are required to demonstrate that they are expanding housing opportunities

for minorities and low- and moderate-income families and that they will

provide adequate minoritypmployment and entrepreneurship opportunities.

Title VI assurances, as well as maps and other materials submitted

with the application, must provide proof of the applicant's, intended

equal oppor'tunity program.

The one program-which does, not have to meet such criteria is dhe.%

program fortater and sewer grants, which has no fair housing requirement.

It is of particular importance that regulations for evaluation of water

and sewer. applications should,also have equal housing opportunity require-

ments, since many communities which apply for such.prograns often lack fair

261
housing legislation and often have exclusionary land-use policies.

/
260. These community development programs include HUD's open space,
neighborhood facilities, and public facilities programs.

261. See V.S. Commission on Civil Rights, The Federal Civil Rights
Enforcement Effort -- 1974-- Federal Programs (in preparation).

113
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262

3. Comprehensive. Planning Assistance (701)

There are four basic equal opportunity requirements in the 701 program.
263

264

First, recipients mist ensure that there is adequate representation of

minorities and women on the staff of the planning body. Second, policy

and adVlsory groups must contain representatives of major areawide citizen

interest groups, including minorities and law-income persons. Third, the

grantee is encouraged to utilize minority consultants, deposit grant funds

in minority owned banks, and assure equal employment and contracting oppor-

tunity on the part of third -party contractors. Fourth, a work program is

required from each applicant to assure that a suitable supply of housing

to meet the present and projected need is provided and marketed on a non-

-- I

di4iminatoiy basis. The written work program should include a description

of: 6

activities which will contribute to
correcting effects of past discrimination and
the manner in which they will do so, and describe

how those:activities will benefit residents

of the planning area on a non-discriminatory

basis. 265

'-'262. 40 U.S.C. § 8461. .(1970), as amended, 40 U.S.C. § 461 (Supp. II, 1972).

263. Section 701, Comprehensive Planning Assiseanc4a is unaffected by

HUD's housing moratorium.

264. Recipients ofhe 701 program include States, cities, regional and/or

planning agencies and othet applicants, such as interstate regional planning

commissions, tribal planning councils, local development districts, and

economic develOpment districti, The purposes of the 701 program are to improve

executive planning, decisionmaking, and management capabilities; to assist

communities in planning for community development and urban -and rural growth;

and to encourage community planning and management as.a-continuous process.

265. Memorandum from Samuel C. Jackson, Assistant Secretary for Community

Planning and Management, and Malcolm E. Peabody, Assistant Secretary for

Equal Opportunity, to all Regional Administrators, Field Office Guidelines,

Equal Opportunity in the Comprehensive Planning Assistance Program (701),

Jan.34, 1973. 114
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4. Workable Program 44:-

Communities applying for urban renewal and/related development

266
grants and loans must first file for a wotable program certification.

As part of the certification process, before funding can be provided,

the locality applying for a grant must demonstrate that it will expand"

its low- and molerate-income housing and that-it will eliminate dis-
267

criminatory housing practices.- The actions which HUD looks auLi

a workable program submission are the passage or strengthening/of a
sA.

.,'"local fair housing ordinance, allocatfhg (or increasing) staff or

budget, for fair housing enforcement, and dispersal of subsidized

housing thrdughout the locality.' In addition, the Workable program

must show that planning and programming of community facilities and

services are equitable in that minority persons benefit-from the

)
program in relation to)iie intensity of their needs. Finall, a

locality must submit a program for Ipanding the supply of low-

and moderate-income housing.

266. This is a 2-year certification'subjett to midterm review. The

workable program scribes viable plans in that 2-year period for the
development of the` 'rea, for example, in expanding water and sewer
facilities; orbuilding replacemedt lousing.

267. The fairhousimrequirements for workable programs were added
in December 1971. ,

115
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5. Implementation of Program Standards

In order to,implement HUD's various program standards, in 'January.

1973 OD-issued guidelines for the selective review of applications far

68

7-HUD's-assistance. Under thesevidelines, area office program staff

269

retain responibility for reviewing applications for assistance. The

area equal opportunity staff
270

' cations they will review.

staff conduct the reviews or

are responsible for deciding which appli-

They-all../thoose\to have equal opportunity
4 *4

may decide to establish a system through which

equal opportunity input will be handled by other progratistaff. ,

. In all offices, regardless of whether equal oportunitY reviews are

conducted by the'equal opportunity orthe program staff, the equalopportu-

nity Staff decides which programs are tio he selected for review. 'All

applications received by the area or insuring office are rout d to the

equal opportunity division for such a decision. Theicentral o ce

has instructed the equal opportunity staff to base.the decision for

268. U.S. Department of Housing and Urban DevelopmOlt, Selective Review

Guidelines to Field Offices, January.1973. These guidelines will be

incorporated into one chapter of a consolidated one-piece HUD issuance

on equal opportunity responsibilities and operations in field offices.

269% Equal opportunity staff decide which programs and which communities

will be selected. November 1974 Toote letter, supra note 32.

270, HUD, Selective Review Guidelines, supra n te 268.
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'selective review "upon considerations of a community's urban, social,

racial, employment and housing problems as well as its short-range or

271
long-range goals to which HUD and other Federal programs relate."

HUD also states that other delliding factors which are to be taken into

account are requests ,for review by program staff, past practices of

noncompliande with equal opportunity requirementS, complaints or lawsuits

concerning discrimination, a high degree of local community tension

or public controversy on. civil rights problems, and indications of equal

opportunity problems fr local minority groups, citizens, or organizations.

As of mid-1973, 5be HUD central office had completed only one evaluation

of the implementation of program standards'. FrOm Jane to December 1972,

the central office.in conjunction with the 10 regional offices visited 25

area and insuring offices to analyze field office procedures in administer-
,

ing the pioject selection criteria. One of the issues examined was the

involvement of equal opportunity staff.

HUD's evalution revealed that in 15 of the offices' analyzed the

equal opportunity staff revieFed the equal opportunity criteria for all

proposals. About half of the proposals were reviewed by. equal .opportunity

271. Id.
441

272. HUD, Implementation of HUD Project Selection Criteria for Sub-
sidized Housing: An Evaluation, supra note 257. This report does
not list the cities reviewed.

I
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staff in two other offices. In four offices, all ratings are made

by the chief underwriter who is the program,manaer, and in two cases

,

by the multifamily housing representative. The absence of equal

oppottunity staff during thq evaluation accounts for the lack of

. . 273' .

equal opportunity review in one office. Overall, however, the evaluation
1

was uninformative. It showed little about actual implementation of the
274

civil rights.ariteria.

. Equal'opportunity staff in the field offices visited by Commission staff

executed their responsibilities in different, and frequently innovative,manners.

For example, HUD area offices'are alloCated funds on a periodic basis and. the

275 .
.

Boston AreaOfffde staff take advantageof this and "batch" subsidized

housing applications in order to make comparisons among them. This is an

2Y3.One otherOficereviewedwas An San Juan, P.R., where the equal
opportunity staff is not involved in evaluating project selection criteria
because the area office director and staff have determined there are no

minorities in Puerto Rico. .

274Many.of the findings were desCriptive rather than evaluative,. For

example, the report indicated that of 3,176 proposals, 1,446 were given

a superior rating on the minority housing criteria because they provided
opportunities for minority housing outside existing areas,of minority
concentration: 'The report did not attempt to determine whether the
judgment of the staff making these ratings could be independently verified.

Further, the report did not attempt to determine whether the funded housing,

when occupied, filled minority needs as it promised at the time of application.

275. In the Boston Area Office the equal opportunity staff developed a system
whereby/it has input into the program standards and reviews, by having one

of fts. members hs part of a team which reviews alLapplications

every 9 or 4 months.' The team includes program staff, equal opportunity

staff, and the area economist,
)

L
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100

excellent system, since it provides the equal opportunity staff with

the opportunity to recommend only those applications which best meet

the prograni standards. 4

276
in Dallas, New Orleans, and Fort Worth nearly every review

277
includes an onsite visit. Equal opportunity staff initiated. this

practice because they felt they were not sufficiently well acquainted with most

localities in their jurisdiction to approve or disapprove a site without

first visiting it.

In some cases, because of the discretion left to area and insuring

office staff, HUD fails to implement one or more progrAm standards.

For example, staff in the Chicago,area office have failed to develop

an adequate system for reviewing project selection' criteria. As of

Nay 1973 equal opportunity staff had not devised a review system,

and program staff had.excluded,equal opportunity staff from full
278

participation. The blame for inaction falls on both the equalO.
opportunity and program staffs. Although due to the housingousing

276. In this region, VI, equal opportunity staff review all subsidized

housing applications, making recommendations to the program staff about
which projects should be funded. The Fo;t Worth office at the time of the
Commission's interviews had only received three applications since October
1972. The New Orleans equal,opportunity staff,atimatfts they receive 10
to 12 applications monthly end1that applications for multifamily projects
will often proposq4.two or three possible sites. The Dallas Area Office
reviews approximately the same amount of applicants as New Orleans. In

three offices, the applications are automatically forwarded to the
equal opportunity staff for their recommendations on thrieriteria
which they are required to review.

277. In lite NtwOrleans Area Office onsite visits are not usually made

for sites in New Orleans or Shreveport; unless controversy is invblved,
because equal opportunity staff believe they are adequately familiar
with these cities.

278. Thompson interview, supra note 42. . 119
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279
Anizrai6r um, housing project selection criteria are no longer

a HUD reeponsibllity, such lack of coordination between equal
r,

opportunity and programstaff can cause significant problems in.

the execution o' fair housing policies. ti

Similarly,' he BostOn Area Office does not use HUD's workable

program standardd in determining whether certification shbuld be

awarded. It is the opinion of the bperationd division, which

I.--

handles funding of all HUD applications, that the workable program

,

requirements are too general to be effective and that it is better
.280

to stress the equal opportunity standards for specific programs.
.1 .

The Boston Area Office's equal opportunity staff therefore, have failed even

to establish a'system for reviewing workable programs or for dis-

cOvering.localitiev that are due for recertifications, thus relin-

quishing an effective' lever for, encouraging communities to eliminate

discriminatory practices.

279. see P. 71 supra.

280. Interview with Marvin Siflinger, Director. Operations Division,

HUD Area'Office, Boston, Mass., in Boston, Nov. 15, 1972: These

include, for example, the project selection criteria for community

devIlopment.

120
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HUD's implementation of its program standards has also suffered

from lack of adequate guidelines. Although the equal opportuntiy

requirements for HUD's comprehensive planning assistance program

(701) were set in February 1972, it Ots not until January 1973

281
that the central office issued guidelines to assist the field

offices in their implementation of the 701 equal opportunity require-

ments.

The guidelines suggest that each area office establish and

maintain equal oortunity information based on grantee and staff

inputs concerning such matters as staffigg, policy bo4,camposition,

and political and social characteristics of each area. Such in-

formation would be used by area offices to assist grantees and

evaluate their equal opportunity performance. These guidelines

are vague, however, and do not require area offices to/perform an
. e

analysis in major metropolitan areas of th obstacles to equal
282

housing opportunity and to the greater dispersal of low- and

moderate- income housing. Area offices .are not required to collect data

on the number and geographicIlocation.of the racial and ethnic minori-

ties in major metropolitan areas. There is no requirement for an

281. JaCkson and Peabody memorandum, supra note 265.

282; Such an analysis would include, for example, reviews of zoning
ordinances to identify any whith tend to be eXclusionary, of State
and local fair housing laws to determine the adequacy ot their coverage,
and of State and local fair housing agencies to assess their effectiveness.

9
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283

analysis of the ousiag market or the collection of any economic

data, such as on income or employment patterns. Further, no such

284

analyses are performed by HUD.
.e00^

HUD's 701 guidelines instruct the area offices to set up a

;monitoring system for 701 applications. Thislmonitoring should

include onsite visits to review grantee perfdrmance. The area offices

have failed to establish-reliable monitoring systems and only the

Director of the New Orleans Area Equal-Opportunity Office has made

283. HUD's recently informed,this Commission that it:

...currently has under contract with the
Washington Center for Metropolitan Studies
the development of a minority housing
market analysis model that will, when
completed, enable HUD field offices to
make highly sophisticated estimates,
for auy given year and market area, of
potential housing market demand for
Bladk and Spanish-speaking homeseekers.
The contract will also provide this
analysis for six large metropolitan
areas. November 1974 Toote letter,

supra note 32.-

284.This equal opportunity information is needed and could be

utilized by many agencies, groups, and organizations in carrying out

their work programs. The information could be compiled by HUD and

made available to applicants, grantees, and any other persons,
groups, organizations, or agencies requesting it.

.11
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onsite visits.

The equal opportunity staff have the authority to recommend

that an applicant remedy its civil rights deficiencies before its

application is funded.. They may also recommend that an application

which does not meet the program standards be rejected. The program

representatives can*make independent recommendations for approval

or rejection, but they cannot overrule equal> opportunity staff

disapproval of applications for equal Opportunity reasons.

Where there are disagreeients'betw6n piogram and equal opportunity

staff the matter is resolved by the area er insuring office director

igho'has the final authority in the unding of HUD's applications.

HUD hai not take)u steps, however, to ensure, that all Assistant Regional

Administrator/Or Equal OppOrtunity are informed of each instance

In which an area or insuring offiEe director overrules the recommendation
285

of the equal opportunity staff.

285. It' is the4eneral.practice of equal opportunity staff to infotm

the Assistant Regional Administrators, for Equal Opportunity of all
instances when they are overruled by area and insuring office directors,
but this is not spelled out in the selective review guidelines.

A

e
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On only rare occasions has the use of program standards resulted

in the delay of HUD applications until equal opportunity standards

are met. On several occasions, 701 applications were held up be-

cause applicants in the Dallas region failed to prolide adequate

286
equal opportunity assurances. In San Francisco, equal bpportunity

staff stated that the majority of'agepcies fail to address them-

selves to,equal opportunity requirments, either in program con-

287
. tent,"employment opportunities, or citizen participation. None-

theless, the San Francisco director recommended deferral of only

288
six applications. The Los Angeles equal opportunity staff was

289.

reviewing 26 applications which had deficiencies. Both the

San Francisco and Los Angeles offices proposed a new procedure for

handling applications not meeting HUD equal opportunity standards.

This procedure provides that an applicant receive only 20 percent

of the requested funds, with the remainder

286. 1973 Odom:interview, supra note la.

287. Jeffers interview', supra note 113.

M. In addition, in 1972 the San Francisco Regional Office held'
up funding for the Association of Bay Area Governments (ABAG).ior

6 months until 'it developed an acceptable housing work program.
4 ABAG has now funded a metropolitan housing group in Alabeda County

to develop a:plan to increase the supply of low-'and moderate-

income housing and to explore effort's to reduce housing discrimination.

s,289. Most of these are'city planning agencies, but.they include the

Arizona State Planning, Department, the Navajo and Papago Tribes,

and several regional planning agencies. The equal opportunity director

indicated that the inadequacies varied,butall applications were
deficient,in the following areas: program content, minority em-

ployment and business opportunities, and citizen repyesentation4

1 124
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contingent upon the appliCants' correction of all its equal opportunity
291

deficiencies within a designated time period.

EUD's 701 guidelines briefly discuss sanctions which may be applied

to grantees for noncompliance with 701 equal opportunity requirements:

fund cutoffs or failure to renew funds. Sanctions can be initiated

by the Assistant Regional Administrator for Equal Opportunity but may only
, .

be applied by the Assistant Secretary for Equal Opportunity.

Funds have never been cut off from a grantee for'failure to comply

with the 701 equal opportunity requirements. HUD staff, however, indicated

the belief that grantees sometimes were not complying with equal oppor

tunity requirements after their plans were approved and funding was awarded.

For example, in Cie Dallas region, the North TeXas Council of Governments

and the City of Fort Worth both contlnued"to receive 701 fund4 although

HUD equal opportunity staff believed that both had extremely minimal

291
"housing work programs" which did not include fair housing provisions.

290.This concept contains two features which makes it useful. First,
an applicant is given sufficient funds to initiate a project which is
beneficial to a large section of the populace. Second, by withholding
part of the funds, HUD maintains the leverage necessary to compel the

. applicant to meet:its equal opportunity requirements within a specified
period of time.

291.Interview with Martha Chanley, Fort Worth Human Relations Commission,
-City of 'Fort Worth, Tex.. in Forth Worth, Jan. 30, 1973.

\-1
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V. Miscellaneous Activities

A. Voluntary Compliance
'292

Although HUD established an Office of Voluntary Compliance

within its Washington Equal Opportunity Office in April 1972, by mid-1973

HUD still had not fully outlined a program of responsibility to be

carried out by this office. The Office of Voluntary Compliance has

developed a visual presentation, explaining the concept of affirmative
293

marketing, to assist field offices in negotiating industrywide plans.

The Office of Voluntary Compliance has also developed a draft handbook,

in process of revision, and model agreements, to promote the negotiation
294

of voluntary, areawide, affirmative marketing plans.

,Other activities of the office include the 'preparation of-a Code

for Equal Opportunity in cooperation with the National Association of

Real Estate Boards; the planning of public relation films, one aimed at

292. Tfie purpose of this office is to encourage affirmative actioni,y
members of the real estate industry and local communities to achieve
voluntary compliance with Title VIII. See Section II, A, p..12,

sutra,

293 These plans are discussed in greater detail on pp. 80-83 supra.
Industrywide plans have been developed in Dallas, Tex., 'San Diego,

Cal., and Altus, Okla. Preliminary negotiations have started in. f

Chicago, Ill., Houston, Tex., and Oklahoma City, Okla. At one time HUD discussed
negotiating nationwide affirmative marketing plans, but it now believes
that national plans cannot address the problems, needs, and resources
of each separate market area. Nat Smith interview, supra note 50. HUD

noted that as of November 1974, plans andagreements have been developed
beyond the ones mentioned here. November 1974 Toote letter, supra note 32.

294. Id.
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295

the Spanish speaking community and another demonstrating a multi-

racial community; and-the arranging of a meeting with major fair

housing grOup& to discuss HUD's equal opportunity goals and the best

methods of accomplishing them. As a result of this meeting, Voluntary

Compliance staff traveled to Cleveland for an examination'of the

uhusual institutional approach to fair housing underway in Cleveland's
296

Operation-Equality; a program funded by the Ford Foundation. The

Washington office has also participated in HUD efforts to encourage
297

private attorneys to file Jones v. Mayer housing discrimination suits.

295. This film will be,designed to explain in Spanish HUD's, fair
housing role and the protection offered by Title VIII, including the
process for filing a complaint. It is being produced by an Anglo

firm which had never previously produced a film. The film has been

, underway for 2 years. Interview with Ignacio Lopez; Spanish Speaking

Coordinator, Office for Equal Opportunity, HUD, June 18, 1973.

296. This organization directs minority homeseekers to specific real
estate brokers and then monitiaa to observe their actions.

297. For more information on Jones v. Mayer, see p. 109 supra.

0
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In 1971, HUD explained 'o some Stat bar associations the

298

various fair housing laws, including the 1866 civil rights statute.

In 1972, HUD initiated the holding of 1-!day conferences on the

role of the private attorney in fair housing laws. Included in

these conferences were lawyer's woikshops which explained step

299
by step the filing of Joxes v. Mayer suits. These conferences

300
have been continued in 1973 and are planned to be continued in-

301 302
definitely. Ten were tp have been held in 1974.

298. The State bar associations addressed in fiscal year 1972 were:
Alabama, Connecticut,, Michigan, Nebraska, New York, and Oklahoma.

299. HUD response, supra note 47.

300. In 1973, six conferences were held in the following cities:
Champaign-Urbana,'Ill.; Portland, Ore.; Silver Spring, Md.; Detroit,
Mich.; Philadelphia, Pa.; and Boston, Mess.

301. BUD response, supra note 47.

302. ,In 1974, these conferences were held at the following universities:
New YorkUniversity, University of Southern Cilifornia,,Duquesne Univer-
sity, University of Seattle, University of Mississippi, University of
Denver, University of Texas, University of Connecticut, and University of
Missouri. As of June 4, 1974 one more was to have been held before the

end of fiscal year 1974. 1974 Holbert interview, supra note 40.
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B. Fair Housing Grants

\ 303
/ HUD makes a number of grants to privateorganizations for fair

.
..

housing activities under Title VIII. Such activities include preparatio

'of fair housing handbooks, demonstration projects on changing institutiopa

real estate structures, and demo ation projects for the analysis of
304

possIble hethods to eliminate housing discrimination. For example, a

303. HUD reports that it has. been using its contract authority to involve

fair housing groups in research and demonstrations. In one such pro-
ject, which HUD refers to as "Fifteen Cities," fair housing groups which HUD

believes have t gdod reputation in theacommunities will aCeas subcontrators
to carry out tasks for which they are "uniquely equipped." September 1974
Toote letter, supra note 82. JIM) has als6 made such a grant to the Mass-
achusetts Commission Against Discrimination, the State human rights agency.

304. A $50,000 grant has been approved for a project in San Leandro, for
the San Leandro "Freedom of Choice" project, Local lenders and brokers
are cooperating with an integrated real estate board in neighboring Oakland,

Cal., to share listings. In the Fort Worth region, the Greater Dallas
Housing Opportunities Center had a grant to a New Orleans coalition of
discrimination in Dallas, but this project was not refunded. HUD is con-

' sidering a proposal for a $150,000 grant to a New Orleans coalition of
civil rights groups for an antiblockbusting project. In the ChiCago

region, the Leadership Council for,Metropolitan Open Communities has been
funded for_$350,000 by HUD to form community-based fair housing groups,
work for the passage of fair housing ordinances, and assist minority fami-

, lies in finding housing out of the ghetto; The Leadership Council has
also encouraged complainants to file lawsuits and has held workshops on

fair housing lawsuits. It has published a booklet entitled "Guide to
Practice Open Housing Under Law" which discusses fair housing -laws and
background cases. It describes how to develop a fair housing case and

how to prepare for court and trial. In the Boston region, HUD has given
two planning grants to the Massachusetts Commission Against Discrimination,
a State agency. The first grant was for a broad scale study of the rela-

tionship between jobs and housing and discriminatory housing practices in

the Boston area. The second was for the developiaent of new types of evi-
dence and remedies to be used .to detect discrimination in housing.
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49,000.grant has been approved for Westchester (N.Y.) Residential Opportunities

eo,prepare a handbook for real estate brokers on how to incorporate fair

housing into_their business Operations. Baltimore, Marylan,,d, has a HUD-

fundeddemonstratio4 project to change the institutional structure of

Baltimore County and integrate the Baltimore suburbs. In the San Francisco

4

region, the National Committee Against Discrimination in Housing received a

3 -year grant of $300,000 from HUD in 1970. Its research on discrimination In

real estate and mortgage lending resulted in the San Leandro Report. It has also

funded "Operation Sentinel" to inform persons cif their rights under-Title VIII

and has developed methodology for a "regional applicant pool" centralizing

applidant-housing vacancy information on subsidized low- and moderate - income

housing in the Bayarea. Operation Sentinel's parent group, the Mid-Peninsula

Urban Coalition, haS applied for a grant to-fund a legal revolving fund for

305
litigation under Title VIII and Jones v. Mayer,

All regional offices visited by Commission staff were involved in pro-
.

posing or supervising grants to local organizations. This Support has been

worthwhile, but insufficient. hUD has not yet generally used its grants

to fund local fair housing groups which have agreed to monitor its fair

housing requirements, such as affirmative fair housing marketing plans.

Further, it is not sufficient for HUD to fund studies which present methods

305. Jones v. Mayer, supra note 14.
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. or alternatives for ending discriminatory practices by.btokers,
1

,'- . ,

developers, lenders, and tealtors. HUD must corroborate any
__t

'

findings of discrimination and make recommendations for their

remedy. It must insist that the most feasible findings and recommendations of

such studies be implemented. Further, it must design a mechanism

for monitoring the implementation of the recommendations of such

studies to ensure that they are being carried out.

C. Annual Arrangemnts_

306'
"Annual arrangements" are a means forhproviding municipal

governments with a package of categorical grant programs to meet

local needs and priorities in exchange for signing a Memorandum

of Understanding outlining the relationship between HUD and A

city. The annual arrangements' Memorandum of Understanding is the

result of negotiations between a HUD field office and a local

307
general purpose government. Such governments are given funding

priority by HUD area offices in order that they can accomplish certain

306. Accoraing'to HeD, annual. arrangements have three major purpo,es:
to provide localities with experience preparatory to revenue'sharing,
to allow HUD to work closely with localsovernments, and to expedite
processing of project applications. In addition, HUD states'that
this effort is to encourage local flexibility and to allow for field
offs experimentation.experimentation. There are no formal handbooks or detaiied
writee4 instructions on the program.

307. HUNesponse, ,supra note 47.
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requirements established by.

Among the, requirements

component. For example, as

113

308

for annual arrangements is an equal opporLnity

a part of its annual arrangement, a city might

agree to pass or strengthen a fair housing ordinance, establish or strengthen

its fair housing commission, hire

309
and ensure minority employment.

aff to carry out its enforcement effort,

The regional offices'select the cities which are invited to participate

in annual arrangements. The selection is usually based on such criteria as

the size and existence of a core city-area; population characteristics,

and volume of HUErprograms. .Program staff are in charge of executing the

agreement, although equal opportunity staff may be asked to design the

310
equal opportunity goals and requirements for cities.

4

308. Among the problems which the agreement must address are improving the

living environment, insuring proper relocation resources, insuring coordi-

nated planning in areawide development, promoting development of low- and

moderate-income housing, and improving cittzen participation.

309. As part of its annual arrangement, Rockford, Ill., has agreed to

strengthen its fair housing law, to hire staff to enforce the law, acid to

"iiprove city and county posture" on both equal employment and fair housing.

310. The Fort Worth Region has six annual arrangement cities for fiscal

'year 1973: El Paso, Grand Prairie, Olney, Port Arthur, and Waco, Tex.,

and Albuquerque, N.M. Equal opportunity staff participated in preparing the

agreements. Annual arrangement cities in the region will be expected to

pass a.resolution in support of Title VII and, if possible, develop fair

housing ordinances and establish enforcement mechanisms to carry them out.
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The annual arrangement process could be used to commit local govern-

.

manta to undertaking widespread affirmative action to open up equal housing

311
opportunities in the participating cities. The operation of the program

as of early 1973-was not encouraging. c

The quality and comprehensiveness of the equal opportunity component

of the arrangements depends veVeMuch upon the amount and strength of, input/
by area equal opportunity staff, and HUD equal opportunity staff are not

Il
311. The following had annual arrangements: Region I (7)--Boston, Fallt
River, New Bedford, and Springfield, Mass.; Pawtucket, R.I.; Bridgeport,
Conn.; Portland, Me, Region II (4).--Patterson and Plainfield, N.J.;
Syracuse, N.Y.; Virgin Islands. Region III (3)--Wilmington, Del.; Erie,
Pa.; Hampton, Va. Region IV (7)--Athens, Ga.; Rock Hill, S.C.; Wibston-
Salem, N.C.; Biloxi, Miss.; Tampa, Fla.; Morristown, Tenn.; Danville, Ky.
Region V (9)--Carbondale and Peoria, Ill.; Youngstown, Ohio.; Grand Rapids,
Mich.; Evansville, Fort Wayne, and Gary, Ind.; Milwaukee, Wis. and State
of kaconsin. Region VI (24)-Albuquerque and Tucumcari, N.M.; El Paso,
Grand Prairie, Olney, Port Arthur,'Waco, Corpus Christi, Eagle Pass, Laredo,
and San Antonio, Tex.; Camden, Fort Smith, Newport, and West Memphis, Ark.;
Baton Rouge, Lafayette, Monroe, New Orlean's, and Shreveport, La.; Lawton,
Shawnee, Stillwater, and Tulsa, Okla. 'Region VII (10),-- Topeka. Kan.: Council.
Bluffs, Davenport, Des Moines, Mason City, and Ottumwa, Iowa; Lincoln and
North Platte, Neb.; Charleston and Wallaton, Mo. &Region VIII (4)--Butte,
Mont.; Rapid City and Sioux Falls, S.D.; Standing Rock Indian Reservation,
N.D. and State of South Dakota. Region IX (10)--Oxnard, Pasadena, Riverside,

' San Buenaventura, San Diego, Oakland, Richmond, San Jose, and Stockton, Cal.;

Hawaii County, Hawaii, Region X (2)--Portland, Ore., and Seattle, Wash.
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312 \

CS\always part of the program teams negotiating annual arrangements.

It fact, HUD,reportsrthat only about.two-thirds of he arrangement agree-
.

313

ments make reference to activities to further fair housing o ortunity..

Further, even where fair-housing components have been inclujed in annual

arrangement agreements, they have been often so weak as to be practically

314
nonexilent. Finally,' there Cla7;e been no fo 1 compliance 'reviews of

annual a(iangement agreements, although if an ann 1 arrangement is re-

negotiated, the, equal opportunity commitfgas of the previous arrangement,

will beLreviewed. Finally, with the moratorium on many HUD programs,

there is little) incentive for cities to keep their part of the agreements.

3121 For example, the equal opportunity division in the Chicago Regional
Offi9A-does not often get involved in the annual arrangement process. In

1972, the equal opportunity division in the Columbus Area Office complained
that it was being excluded from participation, in the annual negotiations

with Youngstown: Ohio. The Area Director Was persuaded by the Assistant
Regional Administrator"for Equal Opportunity in Chicago to include equal

'opportunity staff.

313. HUD response, supra note 47.

314. The San Francisco Area Office developed a citywide affirmative
action program as the equal opportunity component of the annual arrange-
ment package negotiated with localities. 'However, it concentrates pri-
marily on minority employment and its fair housing aspect is restricted
to a promise that the city will conduct an analysis of its fair housing
problems.
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D. Racial and Ethnic Data
315 316

Racial and ethnic data for most HUD pFograms are collected on

applications and reports, e.g., interim progress reports on affirmative

marketing by builders submitted to HUD area and insuring offices. These
1

data can be tabulated for entire HUD regions and for particular counties,

Standard Metropolitan Statistical Areas (SMSA's), and even small reas.

dtr

Monthly sales. and occupancy reports fort individual projects required by

affirmative marketing regulations have begun to come into HUD field

office but, as of late spring 1974, had to be tabulated by hand. In order

to analyze these data, the FHA economiq market analysis divisions in the

field offices periodically compile demographic data, including racial and

ethnic statistics for counties. They have also prepared maps upon request
317

which show racial and ethnic group concentration in geographical areas

and an economic breakdown, i.e., income of communities by white

315., The categories often include American Indian, Asian American, black,
Spanish speaking, and white, although they are sometimes more limited. For

example, in HUD's urban renewal program the following categories are
used: "White (Non-Minority), Negro/Black, other minorities and not reported."
Letter from Gloria E.A. Toote, Assistant Secretary of Equal Opportunity,
Department of Housing and Urban Development, to Jeffrey M. Miller, Director,

Office of Federal Civil Rights Evaluation, U.S. Commission on, Civil Rights,

Sept. 25, 1974.

316. The HUD programs for which data are collected include public housing
and some multifamily and Single family housing programs. Data on par-

ticipation in community development programs are not available, with the
exception of data on the occupants of dwelling units in residential cdn-
struction generated through HUD's urban renewal Program on employment in
model cities programs and on persons relocated because of these programs.

317. The geographical area varies according to requests,' i.e., whoever-

(recipients, HUD staff, or other agencies' staff) makes a request delin ,

eates the area(s) for which informattbn is needed. Thompson int er view,.
C-

symra note,42.
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f.

and nonwhite categories.

% HUD, in August 1972, stated that it planned to develop comprehensive

data maps for 145 major metropolitan areas for use by field staff. The

maps were contracted 'out to private concerns for $500,000. The number
318

of maps that are being developed, however, has been reduced to 40 SMSA's.

Unforttfnately, the Nation's two major SMSA's, New York and Los Angeles,

are not being done. The information on each of the 40 SMSA's will.vary

depending on the ability of the contractor to gather and/or produce the
319

information requested by HUD.

The maps ;wilt contain demographic information from the census dis-

played on base, aaps of the metropolitan area, showing street outlines.

The maps will also show the location of HUD subsidized housing projects.
320

In addition, occupancy characteristics of HUD's housing projects will

'be included if the managers of the projects gather and maintain-such

information. Contractors will not be required to obtain this information

if project managers have not collected it. Further information con-

tain94 in the 'maps will include the date the housing projects were started,

when they were completed, kind of programs they are, and funding in-

321
formation.

318. Examples for which mapping is being done are Chicago, 'Washington,
D.C., Milwaukee, Memphis, Buffalo, Newark, Hartford, San Jose, and Phoenix.

319. Telephone interview with Marilyn Fine, Government Technical Repre-
sentative, HUD, Washington, D.C., June14, 1974.

320. This data is broken down into black, Spanish speaking, Asian American,
and elderly.

321. Fine interview, supra note 319.
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The contract closeout date was May 31, 1974, but as of June 14,

1974, the maps were not completed. They were to have been completed by

the third week of June 1974. They were then to be sent to the field

offices for a period of evaluation before the -information was made avail-

322

able to the public.

It is impossible to determine if HUD programs are retching minorli.ies

and women without data on the race and ethnic origin cross classified by

sex of the beneficiaries. Nonetheless, Commission staff found that all

though equal opportunity staff in the field offices are aware of the

'availability of such data, they rarely request or use the data. In fact,

theCommission found only one example of field office staff making use

323
of racial and ethnic data. Equal opportunity staff have stated that

there are already too many demands on their time and that data use is

not a priority.

Finally, it is difficult to tell if HUD has corrected many of the
324

major deficiencies in its racial and ethnic data collection systeM.

For example, in mid-1972, HUD had yet to publish data on single-family

housing programs but anticipated that these data would be published

by the end df 1972. When HUD was asked if these data had ever been pub-

-lished, the response was.that a "table" had been "prepared" on a national

322. Id.

323. The equal opportunity specialists in the For'. Worth FHA Insuring
Office tabulated occupancy applicaticns by race for all 236 and rent
supplement projects in Fort Worth. The analysis was done because of
complaints received by the equal opportunity office. They were plan-

ning to use these in-recommendfng possible compliance remplies.

324N These deficiencies were noted 'in the Reassessment report, supra
note 41, at 35, 36.
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basis by type of program and by minority group, and that a new minority

reporting system was being tested.

HUD does not yet collect data on racial and ethnic composition

of neighborhoods in which single-family housing sales ark made; and thus

-i .

it is not possible to assess the extent to which sales made through HUD's

single family housing program perpetuated or combated segregated 'resi-

dential patterns. It appears that HUD does not yet collect data on.the

racial and ethnic composition of the poOulation for which HUD's programs

are targeted, and thus it seems that HUD cannot measure the extent to

325'
which minorities are proportionately represented in its programs. It

also appears chat HUD does not collect racial and ethnic data,on-ptivate

housing and does not make systematic use_orCensus data to survey the
326

Nation's racial and ethnic housing pattetns. 4
40.

325. When HUD was asked if such data were.c011ected, HUD's response

was:
Eligibility for participation in the so-called
subsidized housing programs historically has
been based on family income. The objective
was to reach thedisadvantaged both in the
context of race and ethnicity. The current

effort in the Direct Cash Assistance experiment
should provide some useful information at the
neighborhood level, although the experiment
is limited to'only a few areas thropghout the -

country; Toote letter to Miller, stipra note 315.

326. When asked if data on private housing were collected or if such a
systematic survey was made, HUD responded:

The Census Bureau collects the basic information
on the construction of private housing with some
limited HUD funding. Extensive HUD funding is in- ,

volved in the Annual Housing Survey, a joint
undertaking with the Census Bureau which"atfempts
to provide intelligence on the size and condition
of housing stock in yearly intervals between the

Decennial Censuses;
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VI. Interagency Coordination

A. General Services Administration (GSA)
327

On"June 11, 1971, HUD and GSA signed a Memorandum of Understanding

in which they agreed that HUD would investigataand report its findings

to GSA on the availability of loci- and moderate-income housing on a

nondiscriiinatory basis in the vicinity of GSA proposed project development
328

investigations, site selections for public buildings, or lease actions.

In carrying out its investigations and in making its recommendations

to GSA, MUD is to judge a community by its degree of conformance with the
329

following three basic requirements: (1) supply of low- and,modernte-

income housing otva nondiscriminatory basis; (2) nondiscrimination in the sale

and rental of housing on the basis of race, color, religion, or national

origin; and (3) availability of transportation from housing to site.

..-

I

327. Mdmorandum of lhderstanding Between the Departmpt of Housing and

Urban Development and the General Services Administration Concerning Low-
and Moderate-Income Housing, signed by Robert L. Kunzig, Administrator, GSA,
June 11, 1971, and George Romney, Secretary,.HUD, June 12, 1971 (41 C.F.R.

5 101,17, 4801). This agreement was developed as a mechanism for implementa-

tion of Executive Order 11512, issued in February 1970. The Executive Order

requires that GSA cooperate with other Federal agencies, including HUD, in
determining the social and economic impact of proposed sites for Federal
installations. For further information on the memorandum and its implements-

tion.by HUD and GSA, see Chapter 4, General Services Administration, infra.
That chapter discusses the memorandum more fupy as well as GSA's coordination
with HUD and GSA's other activities under the Executive order and the

memorandum.

328. A project development investigation is a general survey of a metropolitan

area conducted by GSA for the purpose of identifying possible sites for a new

Federal facility in that a-ea. A site selection is a review by GSA of a parti-

cular site for which construction or purchase of a facility for Federal use

is proposed. A lease action entails a review by GSA of a particular structure

and the surrounding locality in order to assess the feasibility of a lease of

the structure for Federal'use.

329. U.S. Department of Housing and Urban Development, Procedure For Imple-

mentation of Memorandum of Understanding Between HUD and GSA (May 1973).
. 139
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0

In detailed procedures for implementation of the Memorandum Of

Understanding, HUD outlines specific information which it must obtain

for GSA in order to determine the'adequacy.of the supply of low- and
330

moderate-income housing and the availability of transportation from
331 j

housing to site. In contrast, in the third area, that of making a

330. HUD must provide GSA with a general area survey which covers
the following: 1) a summary on the general types, location, cost,
and vacancy rates for all low- and moderate-income housing in the
survey area; 2) a listing, by location, of all HUD- subsidized
housing in the survey area.;'includig racial occupancy and vacancy
rates;'3) an estimate, by general location, of the supply of low- and
moderate-income housing in the survey area which would meet the
standards for relocation housing; 4) a listing, by location, of all
subsidized housing planned to have construction begu-, within the
survey area for the 1-year period following the survey; 5) a listing
of competing displacement needs (including source of displacement,
estimated number of displacees, and their estimated racial breakdown) .

for the planned subsidized housing; 6) a delineation of the geographic
boundaries of all urban renewal, neighborhood development project,
code enforcement, and model-cities areas; and 7) a delineation of
those subareas within the survey which appear accessible to a supply
of low- and moderate-ineome housing on a nondiscriminatory basis, and
those which do not so appear.

331. For public transportation the following information must be reported:
1) estimates of travel time to the site from low- and moderate-income
housing and from higher-income housing. Travel time from low- and
moderate-income housing should not exceed the estimated travel time
from higher-income housing; 2) types of available public transportation
and the extent of its routes; 3) frequency of service, especially
during the opening and closing of the business day; arrivals and
departures must be within 15 minutes before opening and after closing
hours of business, respectively; 4) fares must be reported, and the
percent of the relocating agency's work force who are anticipated to
use the service during rush hours estimated; and 5) a statement as to
whether'public transportation is operating on a nondiscriminatory basis.
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determinatinn of-the extent of discrimination in the sale-and rental

of housing, no steps for making this determination are outlined.
332.

HUD iA not required to conduct a communitywide compliance review.

It is not directed to determine whether the community has a comprehensive

enforceable fair housing law or whether there are no zoning laws in

effect. It is aot required to review census data showing the geographic

dispersal of minorities throughout the community, examine housing dis-

crimination complaints it recei'ed or those filed with a State or local

agency, assess actions by local government officials and civil rights

groups to ensure that all facilities and services in the community are

sun to minority group families on an equitable and desegregated basis,

or report to GSA on the results of previous compliance reviews or on

the results of affirmative marketing agreements in that geographic area.

There is no requirement that any fair housing Information collected be
333

_made public.

332. HUD conducts few compliance reviews under Title VIII. 11 See Section
III su ra. The HUD-GSA agreement could be used by HUD as occasion
to imp ove its program compliance reviews.

333. This information could be particularly helpful to fair housing
groups, which may-use-the occasion of a proposed'Federal site as
leterage in their demands for fair housing.

141.
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334
If a community, deliheated area, or specific site is inadequate

335'
in any one or more of the tree basic requirements HUD is supposed to

give it a.negativi r i ommen ation-in its report to GSA and to outline

corrective actions which should be taken to overcome the inadequacies noted.

If GSA's final choice is a site unacceptable to H016 an affirmative action plan
.-

.

must be developed by HUD, GSA, the r locating agency, and the community.

C-1,Prior to developing the affirmative ac ion.plan, HUD must obtain from

the-agency being relocated the number and names of its present low- and
336

.

moderate-income employees. .HUD must then conduct a survey of these

employees in order to determir the mipimum amount of housing that

will be needed within 6 months of the opening of the facility. HUD staff

must also meet with appropriate officials fit the moving agency to assist them

in planning their counseling services. In addition, HUD staff must mee

with officials of the community involved to request corrective actions.

this meeting HUD will Worm the officials of the results of the general

area survey and the corrective actions HUD has recommended to rectify h

337
problems.

C

334. This is the area in which GSA proposed to .locate a Federal facility or

lease space for such a facility.

335. These requirements were discussed earlier in this section, see p. 120

supra.

336. The survey should have questiPna-on family size'and income levels, size
ofjhousing units needed, how many employees would rent units, and how many

would purchase near the facility.

337. Procedures ForImplementation,,supra note 329.
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The affirmative action plan developed by HUD must ensure that an

338 *.
adequate suivli of low- and moderate-income housing is available.

HUD's area office can provide funding to the community to increase the

supply if it is inadequate. HUD is also responsible for assisting in the

development or revision of a local fait housing ordinance or law if dis-'

crimination in housing is evident in the community. HUD must also initiate

the necessary steps towards gaining recognition for the community's housing

law as having substantial equivalency to Title VIII. In the area of

'transportation, if the need arises, HUD is responsible for involving the

local public transportation companies to determine the feasibility of

changing routes and/or schedules to increase accessibility. HUD should

also' encourage GSA to discuss with the community and lesstavr*building

contractors the possibility of additional parking facilities in or near

the new facility if private transportation Improves accessibility for low-'

and moderate-income employees. Further, if the community. is unable to

solve its own transportation problems, it is HUD's responsibility to encourage

GSA and the community to contact Federal and ,State departments of transportation
339

for assistance.

338. A housing supply is adequhte if it will:, within 6 months of the
opening of the new facility, include sufficient units to accommodate
low- and moderate-income employees of the new facility when fully staffed.
These units must be in excess of those needed to fill any current deficit
in°the community:

339. Procedures for Implementat'on, supra note 329.
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HUD has always responded with a report when GSA7has consulted

it with respect to project development investigations,, site investi-

gationso,and major lease actions. The quality of HUD's reports,

however, has been-inadequate. The reports usually only provide the specific

information requested by GSA, and GSA hah often failed to ask for
340

fair housing information. For example, in 1971 the Boston Regional Office

hadto provide reports on two project developMentfnvestigation-=

in Springfield and Pittsfield, Massachusetts -- and two site

investigations -- in Manchester, New Hampshire, and New Bedford,

Massachusetts. In each case, GSA conthcted HUD for information on

HUD programs in the proposed site area. In only, the Pittsfield

request, however, did GSA specifically ask for information on open

, and fair housing. HUD's response to the Pittsfield request was

merely that it. had not encountered "complaints or other indications"
341 .

that housing discrimination existed.

For the other three cities the IUD reports did not even discuss

the subject of housing discrimination, which is one of the main

emphases of the agreement. Further, the reports only superficially

covered the low- and moderate-income units existing and t. e under

construction, and they often did not provide data on vacancy rates,

racial composition, or transportation facilities.

340. See Chapter 4, General Services Administration, infra.

341. Letter from James J. Bdrry, Regional Administrator, HUD, Boston, Mass.,
to Albert A. Gammel Jr Regional Administrator, GSA, Boston, Nov. 10, 1971.9-
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A further example of the inadequacy of HUD's reports can be found

in the Fort Worth Regional Office. The Dallas.Public Building §ervice

342
staff, under instructions of the central office, designed and used

343
a form letter to be used soliciting the HUD information. In essence,

in this letter GSA only asks for concurrence with an assumption that

there is a sufficient supply of low- and moderate-income housing available

on a nondiscriminatory basis and accessible to the proposed site. HUD as

of January 1973 had not challenged this, approach.

B. Department of Justice (DOS)

Under Title VIII of the Civil Rights Act of'1968 the Attorney General

has the power to bring suit against any person or group of persons believed

to bp engaged 4n a pattern or practice of houSing discrimination. During

fiscal year 1973, a total of 58 suits were filed by the Department of Justice
344

to end racial and ethnic housing ditcrimination. Further, under Executive

342. This is the division within GSA which is responsible for implementing

the HUD-GSA agreement.

343. See, for example, letter from Jay.Bolton, Regional Administrator, GSA,
Fort Worth: Tex., to Richard Morgan, Regional Administrator, HUD, Fort Worth,
Tex., Nov. 15, 1972, concerning El Paso, Tex.

344. Suits against apartment owners covered about 33,000 rental units. In

addition, two municipalities, Black Sack, Mo., and Parma, Ohio, were
charged with using zoning powers to exclude racially integrated housing
developments. Court orders requiring the desegregation of public housing
were obtained in Albany, Ga., and Gadsden, Ala. A suit wag filed
to desegregate public housing in Cairo, Ill. In fiscal year 1973,
DOJ filed its first suit charging an apartment owner with discrimination
against Asian Americans.
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345
Order 11764, DOJ is responsible for coordinating the Title VI

activities of Federal agencies.

In November 1972, DOJ and HUD signed a Memorandum of Understanding
346

for the exchange of information between the two agencies. Additionally,

HUD has established a liaison with DOJ's Housing Section, Civil Rights

Division, to identify real'estate organizations in cities.where DOJ
347

activity has prepared the way for voluntary HUD-compliance agreements,
348

and.to coordinate activities with realtor groups throughout the Nation.

345. Executive Order 11764, (39 Fed. Reg. 136 (Jan. 23, 1974)), was signed

on January 21, 1974. It expanded and clarified the Attorney General's role

as coordinator of Title VI as set.forth in Executive Order 11247. Executive

Order 11764 supersedes Executive Order 11247, 3 C.F.R. § 348 (1965). See

U.S. Commission on Civil Rights, The Federal Civil Rights Enforcement

Effort4-1974--Pol3cy Makers (in preparation2.

346. According to the t'agreemen, DOJ is to send a biweekly y-J d bi kl list of recently -

initiated

->

initiated investigations to HUD. HUD is supposed to review the list and

inform DOJ of pending complaints involving the same respondent and/or

complaint. HUD is also to send DOJ a biweekly compilafion of new matters.

including the name of the complainant and respondent. address of the disputed

review the list and inform HUD if it has a matter involving any of the

parties under investigation. Irk addition DOJ is to send to HUD a copy of

its weekly report containing such information as on new suits, consent

decrees entered, judgments entered, and compliance reports received. In

turn, HUD is to send DOJ a monthly list of conciliation agreements entered

into, and if.possible identify those matters which DOJ also investigatei.

Further, DOJ is to send a monthly list to HUD of mattArs it has brought

suit in, sent notice letters in, or in which other negatiations have been

commenced, and identify those matters which have also been the subject of

HUD investigations.

347. This activity is usually the investigation of discrimination complaints

coupled with documentation that discrimination did exist.

348. HUD response, supr note 47.
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L

In-an effort to develop better
coordination, senior HUD civil

rights officials met several times with top Civil Rights Division

549staff in 1973 to discuss cooplration between the two gencies.

They explored the possibility of the joint 4nvestigat on of Title

VI and VIII cases, the joint conciliation of Title VI cases where

HUD investigators have determined there is "remedy potential," and the AI
350referral of more cases which HUD has been unable to conciliate. The'

Justice Department indicated it was interested in handling some Title4

VI cases referred by HUD.

351
Formal referral of cases by HUD to DOJ,

however, has not sub-
stantially improved. 'HUD does not refer as many cases as it should,

349. Telephone interview with Alexander Ross, Deputy Chief, Housing Section,Civil Rights Division, Department of Justice, Washington, D.C., May 3, 1974.
n50. 1973 Holbert interview, supra. note 127.

351. HUD's referral procedure is for the Assistant Regional Administratorfor Equal Opportunity to recommend a referral to the Director of the Officeof Civil Rights Compliance and Enforcement, who in turn makes the recommen-dation to the Assistant Secretary for Equal Opportunity. The AssistantSecretary then decides whether or not to refer to the Department ofJustice. The DOJ staff, hoysver, believes that a formal referra must besent from the Assistant SeEretary's Office to HUD's General Cou sel,
decides if it will be forwarded to DOJ. DOJ staff also feel at HUD'sGeneral Counsel takes a more conservative position than the state of thelaw requires. Interview with Frank Schwelb, Chief, Housing Section, CivilRights Division, DOJ, Washington, D.C., June 5, 1974, and Alexander Ross,Deputy Chief, Housing Section, Civil Rights Division, DOJ, Washington,'
D.C., July 1, 1974.

352. Ross interview, supra note 35.
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and in some instances it does not refer a case until DOJ is in the
353

middle of proceedings with the respAdent. In addition, the formal

referral process for Title VIII takes too long. Some HUD staff, however,

in order to shorten the process make "informal referrals" by simply .

bringing a complairit.to the attention of'DOJ and bypassing the formal

354 '

structure.

(
' In 1973., the Department of Justice acted upon approximately 20

355

referrals from HUD. From January to May 1974, 10 cases were referred

by HUD to the Department of Justice. Approximately.5 to 10 percent of

DOJ's litigation is baded on formal referrals. Most litigation is not

bawl on HUD referrals because,D0J is involved in "pattern and practice,"
.356

while HUD deals mostly with sing3e complaints.

An illustration of the cooperation between HUD and DOJ occurred in

the Chicago region. The Chicago Assistant Regional Administrator for Equal

353. Schwelb interview, supra note 351.

354. Id...

355. The Department of Justice did not keep accurate records of HUD re-
ferrals in 1973, since it was only interested in documenting those it

had decided to act on. The records show that 20 referrals were
received that year, but DOJ estimates th4t there were more than that.
Teletikpne interview with Celeste Barham, Docket Clerk, Housing Section,
Civil Rights Division, DOJ, May 8, 1974.

356. Schwelb interview, supra note 351.
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Opportunity requested that assistance from the Justice Department be

Sought in regard'to some discrimination problems with the National

J
Homes Corporation. The case evolved because since 1971 the regional

office had'received several Title VIII complaints against subsidiaries

of National Homes Corporation alleging' discrimination in the sale of

houses. Therefore, in 1972 the HUD central office began negotiating..,

a voluntary affirmative marketing plan with National Homes to cover

all its nationwide business. TheXeffort was dropped because National

Homes refused to concede. In the meantime, the Civil Rights Division

of the Justice Department filed suit against National Homes. HUD and

/
. .

the Justice Department, however, had not coordinated these activities

in order to apply stronger pressure on National Homes. At this poipt

both agencies realized that they were attempting to bring National
1

Homes into compliance with fair housing goals. The coordination between

the agencies was only slightly improved, with HUD providing the Department

of Justice with the information it had. HUD, however, ceased pursuing its

own action against National Homes, and merely assigned a representative to

be present at the negotiation meetings between the Justice Department and

/ National Homes. On May 11, 1973, the Justice Department negotiated

nationwide consent decree with Nationalliomet.
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C. Federal Financial Regulatory Agencies

Section 808 of the Fair Housing Law requires all Federal agencies

to administer. their programs and activities relating to housing and

urban development affirmatively to further fair housing. It also

requires agencies to cooperatditliVI HUD, which is given responsibility

for the overall administration of Title VIII.

_HUD continues to meet with the Federal financial regulatory agencies

as'they attempt to determine the extent of their authority for requiring
357

nondiscrimination by their regulatees. HUD has not taken the important

step of issuing regulations for ensuring nondiscrimination in mortgage

58
financing. The Federal financial regulatory agencies, however, on a

6-month experimental basis, are requiring banks to collect racial
359

and ethnic data on applicants for mortgage loans.

357. The fair housing activities of these agencies are discussed at

length in Chapter 2, the Federal Financial Regulatory Agencies
infra.

358. Such regulations would also apply to Federal.agencies Anbuciug
housing and home improvement loans, such as HUD itself, the Farmers

Home Administration, and the Veterans Administration. They could re-

quire banks making federally-insured loans to take affirmative steps
to ensure nondiscrimination in their lending activities. For example,

banks might be required to advertise publicly the geographic areas in
which they make housing loans; to hold interest rates constant for all
customers including the banks' own-depositors; and to count both spouses''

incomes, and any incomes from a second job in calculating the applicants'

capacity. for repaying mortgage loans.

more359. For more information see Chapter 2, The Federal Financial Regu-

latory Agencies infra.
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D. Department of Defense (DOD)

HUD and DOD have infrequently worked together to attempt to eliminate

the housing problems of minority service persons. In 1974, HUD held an ad-.
360

ministrative meeting on equal housinglopportunity for the military.

HUD's central office's only other-_cooperation with DOD has .peen to in-

361
vite military housing coordinators to attend HUD's training sessions

for State civil rights agencies, but the military has rejected all the

362
invitations.

Some of the regional offices have been more successful in working

with the military than the central office. The Boston Regional Office

has contacted the military housing coordinators from several military

installations in the Boston area in an attempt to develop an agreement

with regard to the investigation and remedy of housing discrimination

363
complaints filed by minority service persons: The Boston office has

attempted to persuade the military housing coordiriators to refer cam-,
364

plaints immediately to HUD. The bases have not been receptive. In sdme

instances, however, the housing coordinators have agreed to display HUD

equal opportunity posters and place complaint forms prominently to inform

360. See note 15.) supra.

361. The housing coordinators maintain a list of housing either for sale or
rent which is made available to military personnel seeking housing. They

also handle discrimination complaints.

362. MUD response, supra note 47.

363. The DOD's regulations for handling complaints are weak. For example, a

respondent has only to sign a nondiscrimination certification in order to
have the case closed and there is no monitoring or followup investigation
to ensure that the respondent is complying.

364. Housing coordinators usually attempt to solve their own cases simply
by removing from their list agencies or persons who practice housing

discrimination. i51
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365
service persons of their option to file complaints with HUD.

HUD's Region IX equal opportUnity staff have had some contact with

personnel from military installations in the region regarding housing

discrimination complaints from minority service persons. Top equal

opportunity staff in that region have visited a number of military

bases, including Hamilton Air Force 'Base and Alameda Naval Station in,

the San Francisco; California, area, Mare Island Naval Station in Vallejo,

California, and Luke Air Force Base in Phoenix, Arizona. They have pro-.

vided base housing coordinators with HUD fair housing posters and complaint

forms and have encouraged them to refer complaints to HUD if they are unable

366
to resolve them successfully. As a result, the regional equal opportunity

367
d a number of complaint referrals. Review of several

`00449,,

such ref rals showed that in one case, referred from Luke AFB, the re-

spondent refused to admit discrimination or to conciliate with HUD, and

368
HUD recommended that the complainant file suit.

°MA has rece

365. The Boston HUD office, monetheless, had not received any complaints from

service persons.

366. DOD complaint regulations do not provide for damages for the complainant

in the event of a finding of discrimination. Nor do they contain provisions

for affirmative action by the respondent. Generally, the only action the

military installation may take is to place the housing in question off-limits

to service persons in the future. The regulations do provide for referral to

HUD's Washington office if a complaint respondent is uncooperative.

367. Equal opportunity staff were unable to supply an exact figure.

368. This complaint case was Lucas v. PickZid. As of May 3, 1974, the case had
been forwarded to a private attorney and HUD did not know anything about it.
Telephone interview with Ted Simmons, Conciliator, HUD Regional Office, San

Francisco, Cal., May 3, 1974.
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CHAPTER 2

Federal Financial Regulatory Agencies

The Federal Reserve System

The Federal Deposit Insurance Corporation

The Office of the Comptroller of the Currency

The Federal Home Loan Bank Board

I. Program Responsibilities
A

A. Federal Reserve System (FRS)

The Federal Reserve System was created puruant to the Federal Reserve
369

Act of December 23, 1913. The System .is.composed of the Board of
370 371

Governors, the Federal Open Market Committee, the 12 Federal Reserve

369. 12 U.S.C. § 221 et mg, (1970). The act created a partnership system
between bankers and government. The System was created, over the initial
opposition of the banking industry, for the purposes of establishing a
central banking system and enhancing the safety of the.people's bank deposits
through regulation of banking practices. L. M. Kohlmeier, Jr., The Regulators
231 (1969).

370. The Board of Governors is the policymaking body of the System. Its

seven members are appointed by the President.

371. The Open Market Committee sets regulations for the Reserve Banks'
purchase and sale of securities in the open market. These purchases and
sales supply the banks with reserves for long term economic growth and serve
to offset critical financial swings.

134
153
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372

Banks and their 24 branches situated in different sections of the United

373

States, the Federal Advisory Council, and the member banks, which include

374

all national banks in thUnited States and such State banks and trust

companies as have voluntarily applied to the Board of governors for member-
375

Ship and have been admitted to the System.

372, The Federal Reserve Banks extend credit to member banks.

373, The Federal Advisory Council advises the Board of Governors on general

business conditions and other matters within the Board's jurisdiction. There

are 12 members. The board of directors of each Federal Reserve Bank selects

one member annually.

374, National banks are a Federal creation, dating back to 1864. Their

status as such carries with it many substantial benefits: they hold tie

exclusive privilege within the banking community of using the word unablonal"

in their titles; they automatically receive the benefit of Federal Deposit

Insurance Corporation deposit insurance; they are members of the Federal

Reserve System; and they are protected by Federal statute from certain forMs

of State taxation. Between 1960 and 1971 the total resources of the national

banks increased from $140 billion to $376.5 billion.

375. The'members are stockholders in the Federal Reserve Banks.
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One of the Board's most important tasks is to regulate its member

banks. It determines general monetary, credit, and operating policies

for the system as a whole. It also sets the requirements for reserves to be

maintained by member banks against deposits:and limits the interest
376

rates which may be paid by mentber banks on their savings deposits.

B. Federal Deposit Insurance Corporation (FDIC)

The Federal Deposit Insurance Corporation was originally created
377

on June 16, 1933, as Section 12B of the Federal Reserve Act. The

378
Corporation automatically insures deposits of member banks of the

Federal Reserve System. It also insures State-Chartered, non-Federal

Reserve member commercial banks and mutual savings banks which volun-
379

tarily apply for and are granted the benefits of FDIC insurance.

C. Office of the Comptroller of the Currency (COC)

The Office of the Comptroller of the Currency in the Department of
380

the Treasury was created in 1864 by the National Bank Act. COC charters

376. Members of the Federal ResAve System haye access to its discount

facilities, free currency and coin shipments from Federal Reserve Banks,
free examinations, and various financial publications which allow each
bank to evaluate its financial status. Interview with John E. Ryan,

Supervisory Review Examiner, Division of Supervision and Regulation,
Board of Governors of the Federal Reserve 'System, Feb. 21, 1974.

377, 12 U.S.C. @ 1811 gasami. (1970). Subsequently, Section 12B, as

amended, was withdrawn and made a separate act, the Federal Deposit
Insurance Act, on September 21, 1950. -

378. The Corporatfon reimburses depositors of any insured bank which closes

without making adequate provision to pay the claims of the depositors.

379. As of December 1972, 98.4 percent of all commercial banks in the
United States, and over two-thirds of .all mutual savings banks,'parti-
cipated in Federal depodit insurance. Federal Deposit Insurance

Corporation, Annual Report._ 1972, p. XII.

380.12 U.S.C. * 1 (1970). 155
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381

and supervises this country's 4,600 national banks and branches. As

administrator of nlional banks, COC is responsible for the execution

of laws relating tip these banks and promulgates rules and regulations

governing their operations. A principal function of COC
382

is examination and supervision of national banks.

Approval of the Comptroller is required for the organization of new

national banks, conversion of State chartered banks into national banks,

consolidations or mergers of banks. where the surviving institution is a

national bank, and the establishment of branches by national banks.

381. Thysupervision of national banks drew these comments from one of

the Nation's foremost administrative law,46thorities:

Probably the outstanding example in the Federal Government
of regulation of an entire industry through methods of super-
vision, and almost entirely without formal adjudication, is
the regulation of national banks. The regulation of banking
may be more intensive than the regulation of any other indus-
try, and it is the oldest system of economic regulation. The

system may be one of the most successful, if not the most
successful. The regulation extends to all major steps.in the
establishment and development of a national bank, including
not only entry into the business, changes in status,,coneclida-
dons, reorganizations, but also the most intensive supervision
of operations through regular examination of banks. K. C.

Davis,Administrative Law Treatise, §4.04 (1958).

382. In addition, the Comptroller is authorized to examine each non-
national bank and trust company in the District of Columbia (12 U.S.C.

§ 42). Although examination is an important funCtion of each of the
financial regulatory agencies, overall, it is more important to the
Office of the Comptroller of the Currency, as COC has fewer other

responsibiliTs.

156
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D. Federal Home Loan Bank Board (FHLBB)

While national and State banks are regulated, insured, and supervised

by three separate Federal agencies, building and loan, savings and loan,

and homestead associations and cooperative banks are controlled only by the

Federal Home Loan Bank Board, which supervises the operation of 12 regional

Federal Home Loan Banks (FHLB's), charters Federal savings and loan associa-

tions, and insures savings accounts through the Federal Savings and Loan

383
Insurance Corporation (FSLIC).

384
;'The Federal Home Loan Bank Board was created by the Federal Home

385
Loan',Bank ft of 1932. The act provides for the establishment of up

to 1; Federal Home Loan Banks throughout the countrywhose function is to

lend mosey to their members. The kinds of financial institutions eligible

for membership in the Federal Home Loan Banks include savings and loan associations,

383. Parallel to the Federal Reserve System's Advia(?ry Council (see note 373,
supra), the Federal Savings and Li_Nan Advisory Council is an independent,
statutory advisory body to the FHLBB in itS administration of the FHLB's

and the FSLIC.

384. The FHLBB is an independent Federal agency headed by a three-member
Board which is appointed by the President for 4-year overlapping
terms and is confirmed by the Senate. The Board also serves as the Board

of Directors of the Federal Home Loan Mortgage Corporation which was
established by the Emergency Home Finance Act of 1970 to operate a second-

ary market in conventional mortgages.

365. There are 'three statutes that provide separate and distinct authority or
savings and loan association regulation: the Federal Home Loan Bank Act aut orizes

regulation of the members of the Federal Home Loan Banks '12 U.S.C. 1421 e
iles. (1970)); the National Housing Act (12 U.S.C. g 1725 (1970)) provides
limited regulation of associations insured by FSLIC; and the Home Owners Lo
Act of 1933 (12 U.S.C. N 1464 (1970)) provides FHLBB with a broad range of e-'
powers overfederally-chartered sayings and loan associations.

la*
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386

savings banks, and insurance companies. In order to qualify for

membership, an institutio must make long term mortgages, be duly

organized under the laws of ny State or of the United States, and be

subject to inspection and regulation under the banking laws, or similar
.... -

laws, of any State or of the United States. All federallY6-chartered

savings and loan institutions must be members of their region's Federal

( 1

Home Loan Bank as well as insured by the Federal Savings and i \ .

387 \

Loan Insurance Corporation (FSLIC). State-chartered savings and

loan companies may also voluntarily apply for and receive FSLIC insurance.

All FSLIclinsured institutions are Bank members.

386 Under the Federal Home Loan Bank Act members may also include

building and loan associations, homestead associations# and cooperative

banks. These are simply other names for savings and lOan associations.

387. The Federal Savings and Loan Insurance Corporation was created in

1934 by the National Housing Act. 12 U.S.C. 1725.

158
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The FHLBB assures the safety and soundness of member associ-

ations by.checking appraisals and accounting practices. Other

duties of the Board include regulating the interest that can be paid

on savings accounts, approving applications for bank mergers, and

regulating the accuracy of member institutions' advertising. Benefits

of membership in the system include access to data processing of mortgage and

saving accounts, time deposit and securities safekeeping facilities,

economic research and investment management services, and most importantlk,

advances-of funds from Federal Home Loan Banks and the transferral of

funds by these banks from one regional Federal Home Loan, Bank to another.

159
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The FHLBB is probably second only to the Department of Housing

and Urban Development (HUD) in number and importance of activities

relating to housing and community development. The majority of home

mortgages are made by savings and lo n associations, most of w i h

88

come under the supervision of FHLBB.

E. Distribution of Responsibilities the Regulatory Agencies

The banking responsibilities of the COG; FRS, and FDIC Eike summarized in

Figure 1: the Comptroller of the Currency supervisei national banks; the

Federal Reserve System provides membership to all national banks and

regulates those State banks which have voluntarily joined the system

as members; the Federal Deposit Insurance Corporation insures, national

banks, State member banks of the Federal Reserve System, and State non-

member, FDIC-insured banks.
00'

388. The savings and home financing industrYthe country's major source

of private -funds to finance construction and purchase of housing--over

which FHLBB has supervisory
resp2nsibility, is a $216 billion industry.

FSLIC insures the funds of over 53 million savers in 4,178 member

institutions up to $20,000'. These funds represent in excess of $209''

billion in savings capital. In 1973, all operating savings and loan

associations closea$51.4
billion in loans Federal Home Loan Bank

Board, News (June 22, 1973).
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Although the banking functions of the three agencies are over

lapping, their examination responsibilities,)hich are prescribed

389 390
by law, are limited to groups of banks , Wang into the following

categories: 'national banks, which are examined by the Comptroller of the

Currency; State member banks, which are examined by the Federal Reserve

/ System; and State nonmember banks, which are examiad by the Federal Deposit
391

Insurance Corporation.-

389. Authorization for COC examination of national banks is outlined
in 12 U.S.C. g 481. Authorization for Federal Reserve Banks'

examination of State member banks in their districts is outlined in
12 U.S.C; g 483. Both sections are derived from the National Bank
Act of June 3, 1864, ch. 106 8 5, 13 Stat. 100 (codified in scattered
sections of 12,18 U.S.C. (1970)). The Federal Deposit Insurance
Corporation receives authorization for examination of State nonmember banks
of the System in 12 U.S.C. g 1820. It is given the authority to examine
other. insured banks only in.special instances and only for insurance purposes.

390. The d1atribution of examination responsibilities of the Federal
financial regulatory agencies is shown by circles in Figure L, p. 143 infra.

391. The examination reports on any given bank are often shared among
the Feder4 agencies having regulatory authority over that bank. 'There
is some doubt as to the efficiency of the division of the supervisory
authority among the COC, FRS, and FDIC because of these-agencies'
failure to share, in a timely manner, information on suspected problems
arising in the examination process. Kohlmeier, supra note 369.
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Figure 1

Distribution of Responsibilities of Bank Regulation of the Federal
Financial Regulatory Agencies

National Banks

State Member Banks
FRS

State Nonmember Banks
-FDIC Insured

o

Supervision Membership Insurance

COC*

--'

FRS FDIC
.

FRS* FDIC

.
FDIC*

.

*In addition, the regulatory agency
has examination responsibility.
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The three regulatory functions of providing supervision, membership,

and insurance to savings and loan associations are all concentrated in the

Federal HomeLoan Bank Board, which consists of the Federal Home Loan,Bank

Board, the Federal Home Loan Banks, and the Federal Savings and Loan Insurance

392
Corporation. The three, types of savings and loan associations which

receive these services and the component parts of the FHLBB which pro-

vide them are summarized in Figure 2. The Federal Home Loan Bank Board
1

393
examines all of these savings and loan associations.

392. These are federally-chartered; State-chartered. FSLIC-insured, *nd
State - chartered, uninsured by FSLIC. .

...J.

.,.. .,
.

393. The Federal Home Loan Bank Board's examination responsibilities
are shown by circlessin Figure 2, p. J45
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Figure 2

Distribution of Responsibilities for Savings and Loan Association

Regulation of the Federal.Home Loan Bank System

Federally chartered savings

and Loan .'associations

State chartered FSLIC-
insured.

.0_44
State chartered uninsured

by FSLI

Supervision Membership Insurance

FHLBB FHLB FSLIC

0 x x

O X . x

0

X = regulatory responsibility

examination responsibility

Only for FHLB members
e
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II. Civil Rights Responsibilities

A. Nondiscrimination in Mortgage Lending to Minorities

1. General

The Federal financial regulatory agencies are responsible for ensuring

that the institutions they oversee are in compliance with applicable laws

and regulations. One of the laws applying to banks and savings and loan

associations, and which the regul ory agencies are thus responsible for
394

overseeing, is Title VIII of the Civil Rights Act of 1968.

Section 805 of the Civil Rights Act of 1968 provides that it is

unlawful for any bank or building and loan association to deny a loan

or other financial assistance for purchasing, constructing, repairing,

or maintaining a dwelling because of the applicant's race, color, religion,

395 396

or national origin. That section also makes it unlawful for such institu

394. Overall responsibility for administering Title VIII is assigned to
the Department of Housing and Urban Development. See Chanter I, Department
of Housing and Urban Development, Section VIC supra.

395. In August 1974, the Housing and community Development Act of 1974 amended
Section 805 of the 19G8 act to include a prohibition against dis-
crimination based on sex.

396. Section 805 also applies to insuranceecomp)oi.,s and any other
corporation or enterprise whose business'consists in whole or in part
of making real estate loans.
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tions to discriminate against borrowers on the grounds of race, color, religion,

or national origin in fixing the amount, interest rate, duration,' rr other

terms and conditions of such a loan. Additionally, the Federal financial

regulatory agencies are charged with administering their programs and activities

relating.to housing and urban development in a manner affirmatively to further

397

the purposes of fair housing.

Pursuant to these responsibilities, each of the four Federal

financial regulatory agencies has published requirements applicable

to regulated financial institutions which engage in extending real

estate loans. These institutions must display prominently an equal

housing lender poster. The poster must be designed in accordance

with published regulations of the agencies, which have been approved by

398
the Department of Housing and Urban Development. It must attest to the

institution's policy of compliance with the nondiscrimination requirements

of Title VIII. It must include also the address of HUD as the agency to be

notified concerning any complaint alleging a violation of the nondiscrimi-

nation requirements of Title VIII.

397. Section 808(d) of the Civil Rights Act of 1968 so charges all Federal
departments and agencies. Recently FDIC wrote to this Commission's Staff

Director:

You will note that the statute relates to "programs and
activities relating to housing." It is our position that

this Corporation has no_programa and activities relating
to housing within the meaning of that statute. We do,

however, recognize that affirmative action programs may
be encouraged absent specific statutory authority through
such means as policy statements and guidelines. Letter
from Reford J. Wedel, Deputy General Council, FDIC, to
Johne.A. Buggs, Staff Director, U.S. Commission on Civil
Rights, Oct. 24, 1974.

398. HUD's regulations for the lobby notice of nondiscrimination were

first published on February 16, 1972. (See 24 C.F.R. f 110.) A sample

poster appears on p. 149 infra. In addition to the information provided
on that poster, the FMB poster informs persons who believe they have
been discriminated against that they may discuss the matter with the
management of the offending institution. 166
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Moreover, any regulated institution which directly or through

third parties engages in any form of advertising of real estate lending

services must prominently indicate in the advertisement that it makes

loans without regard to race, color, religion, or national origin. The

regulated institutions are also prohibited from using in

advertising any words, phrases, or symbols which express or imply a dis-

criminatory preference or policy in violation of Title VIII. Additionally,

written advertisements must include a facsimile of the "Equal Housing Lender"
399

logotype in order to increase public recognition of the nondiscrimination

requiremen s and guarantees of Title VIII. For COC, FDIC, and FRS, the poster

/
and advertising provisions are the only requirements placed on their regulatees.

400
These re uirements were published in the form of policy statements,

399. The logotype is the equal housing symbol shown in the sample poster on
P. 149 infra.

400. The policy statements were first issued in December of 1971. Liter
HUD's regulations on the design of the advertisement and lobby notices
were issued (see note 398 supra), the regulatory agencies redesigned their
requirements to conform to HUD's standards. COC's requirements are pub,
lished at 37 Fed. Reg. 10518 (May 24, 1972). FDIC's requirements are
published at 37 Fed, Reg. 8908 (May 2, 1972). FRS's requirements are
published at 36 Fed. Reg. 25168 (Dec. 29, 1971) as amended by 37 Fed. Lts.
8578 (Apr. 28, 1972).
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IP'' ._
- /

DNA!. HOUSING

LENDER
We Do Business in Accordance With the

Federal' fair Housing 1.ain

IT IS ILLEGAL, BECAUSE OF RACE, COLOR,

RELIGION, OR NATIONAL ORIGIN; TO:

Deny a loan for the purpose of purchasing, constructing,

improving, repairing or mainfaining a dwelling or

-III Discriminate in fixing of the amount, interest rate,

duration, application procedures or other terms or

conditions of such a loan.

IF YOU BELIEVE YOU HAVE BEEN DISCRIMINATED

AGAINST, YOU MAY SEND A COMPLAINT TO:

Assistant Secretary for Equal Opportunity,

Department of Housing and Urban Development.

Washington, D.C. 20410.

or call your local ;HUD or FHA office.

168 A
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thereby limiting the sanctions which may be used if the requirements are

401
violated. FHLBB, on the other hand, issued the lobby poster and

advertising requirement as part of more extensive nondiscrimination

402

regulations which are fully enforceable.

2. Affirmative Requirements

Although the lobby and advertisement notices of nondiscrimination are

useful todla to inform, the public of the prohibition against discrimination

in mortgage finance, they are not sufficient for ensuring against such

0

discrimination. Much of the discrimiation against minorities which occurs

in mortgage financing is deeply ingrained in the practices which are./ollowed

403

by banks and savings and loan associations. The types of discrimination

which occur vary and may include, for example, outright refusal to make

404
loans to minorities, the refusal to extend credit to minorities for homes

in residential areas occupied by nonminorities, the refusal to make loans

to nonminorities in areas occupied by minorities, the refusal to make

any loans in certain geographic areas (redlining), and the designation of

certain areas as the only ones in which loans will be made to minorities.

401. When the policy of a Federal financial regulatory agency which is not

included in a regulation is violated, cease and desist powers cannot be

used. In contrast, if a regulation is violated, the agency may use the full

range of sanctions available. See Section V infra, for a further discussion

of those sanctions.

402. These regUations are discussed further in Section tIA3a infra, and are

published at 37 Fed. Egg. 8436 (Apr. 27, 1972) as amended at 37Pe.Reg.

8865 (May 2, 1972).

403..See D.A. Searing, "Discrimination in Home Finance" 48.Notre Dame

Law. 1113 (1973).

404. Id. Searing comments that this type of outright discrimination is

seldom practiced today. 169
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405

Some of the discriminatbry practices are more subtle. For example,

in order to determine a client's ability to repay a loan, the institution

may rely on credit checks by credit bureaus which make discriminatory judgments

406
in assigning credit ratings. Similarly, arbitrary refusal by a bank to

consider stable income from a second source such as overtime or spouse's

employment often discriminates-against minorities.

Nonetheless, the Federal financial regulatory agencies have not yet

required the institutions they oversee to analyze their own activities in

order to mess the extent of discrimination in their mortgage finance trans-
. 408

actions. FHLBB, however, in a codified statement of'policy, has advised-

FHL Bank member institutions to examine their underwriting policies to insure

that they are not unintentionally discriminatory in effect. None of the agencies
409

has required the institutions to take positive action to overcome any deficiencies.

Thus, the institutions are not required to develop a written affirmative action
i

program which would include such steps as the advertisement of available money

in the minority press, the provision of bilingual services, and the appointment

of a fair housing officer.
410

405. Id. and U.S. Commission on Civil Rights, Mortgage Money: Who Gets It?

A Case Study in Mortgage Lending Discrimination in Hartford, Connecticut
(1974) thereinafter cited as Hartford report/.

406. Discrimination in credit checks is discussed in S.N. Sesser, "Big Brother
Keeps Tabs on Insurance Buyers," New Republic (Apr. 27, 19681.

407. Such an assessment necessitates the collection and analysis of
racial and ethnic data, including data on the number of loans made to
minorities and on the racial-ethnic composition of the neighborhoods for
which the loans are made. Even without such data, however, banks should
be required to make and analyze estimates on the racial-ethnic composition
of its borrowers. Racial and ethnic data collection is discussed further
on pp. 188-190 infra.

408. This policy is discussed further on p. 154 infra.

409. The Federal Home Loan Bank reviews any Written policies of nondis-
crimination developed by its member institutions. Since FHLBB does not
set standards for these policies, and in fact does not hold the existence
of such policiesas mandatory, FHLBB's actions are no substitute for an
affirmative actions are no ubstitute for an affirmative action requirement.

410. In a large bank, th sight be a ftill-time position with program and
support staff. In smaller banks, it might be only a part time position.

170



152

3. Regulations

The Federal Home Loan Bank Board is the only financial regulatory

agency which has extended the fair housing requirements it places on

regulated institutions beyond the mere advertising and poster require-

ments concurrently agreed upon by the four Federal financial regulatory

agencies. In fact, it is the only regulatory agency to have issued any

requirements in regulation form. The Federal Deposit Insurance

Corporation proposed regulations which were never adopted. Neither the

Federal Reserve System nor the Comptroller of the Currency has issued or

even proposed fair housing regulations or any other policy statements

to supplement the poster and adverfisin requirements.

\

A. Federal Home Loan Bank Board Re dilations

On April 27, 1972, the Federal Home Loan Bank Board published re-
411

gulations which contained two important fair housing innovations: (1) a

prohibition against discrimination based on the racial, ethnic, or

religioUs composition of the neighborhood for which the loan was being

411. 31 Ell, mg, 8436 (Apr. 27, 1972). These regulations are also published
at 12 C.F.R. S 528 et seg. The regulations also contain a provision for non-
discrimination in employment by member institutions. See pp. 164-165 infra.
The regulations were published in proposed form on January 19, 1972. The
proposed regulations were essentially the same as those published in final
form, except that the proposed regulations included requirements for
racial and ethnic data collection which were not published in the final
regulations. The the publication of that section of the
regulation pending furt er study. See Section IV infra.
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412
sought, and (2) n prohibition against discrimination in the preappli-

cation phase of the mortgage-lending procesi on the grounds of race, color,

413
religion, or national origin. In addition, the regulations contain a

412. This provision prohibits redlining. In early February 1974, the Board's

Office of General Counsel stated that this provision prohibited appraisers,
when assessing property values, from taking into account information about the
ethnic composition of the meighborhood or its changing character. The Office

of General Counsel ruled that any lender which utilized appraisal forms call-
ing for such information would be in violation of this provision. The General

Counsel issued this ruling after the National People's Action on Housing, the
Citizen's Action Program, and the Southwest Community Congress (three coalitions
of white ethnic community groups in Chicago) complained about the use of suet'
forms, asserting that the forms assisted in discrimination against members of
their groups. In latg March 1974, the General Counsel issued another important
legal opinion which dealt with the application of the Board's nondiscrimination
regulations to the practice of redlining. The General Counsel concluded:

...that the practide by member institutions of refusing to
extend credit, and the practice of extending credit on terms
which are less favorable than those usually offered, to
borrowers whose security property is located within a pre-
determined geographic area or areas, because of the location
of the property, violate section 528.2(d) if such practLces
have discriminatory effect against members of racial, ethnic

or religious groups. Attachment to letter from Richard Platt,
Director, Office of Housing and Urban Affairs, to John A.
Buggs, Staff Director, U.S. Commission on Civil Rights,
.Oct. 24, 1974.

413. This prohibition is an attempt to prevent the discriminatory discouragement

of potential minority applicants from filing a written application. The

regulations state:

No member institution' shall refuse or decline to...consider

any application, rIquest,'or inquiry with respect to [a

mortgage or home i proyement loan or other service]...
because of the race, color, religion, or national origin .

of any...person who

(a) Makes application for any such loan...

(b) Requests forms lr papers to be used to

make, application for ny such loan...

(c) Inquires about the availability of such

. loan....[12 C.F.R. 0 528.3 (1974)]

172
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prohibition against racial, ethnic, and religious discrimination in

len ng services other than mortgage financing.

On' December 17, 1973, FHLBB published guidelin o assist savings
414

and loan institutions in implementing these regulati ns. The guidelines

415
encourage careful monitoringof loan underwriting standards to ensure

that they are not discriminatory. They state that each applicant's credit-

worthiness should be evaluated on an individual baKii77ithout reference to

presumed characteristics of a group. They specific lly warn that,. "The

use of lepding standards which have no economic b is and which are discrimi-
_,/

natory in effect is a violation of law even in the absence of an actual
416

intent to discriminate."

The guidelines outline what the Board considers improper. emphasis

on an applicant's past borrowing history. For example, an isolated experi-

ence in,the distant past is not accepted as ground for denial of a loan if

subsequent *experience and present circumstances indicate stdbility. The

Board indicates, too, that a Policy favoring applicants who have pre-

viously awned homes may perpetuate prior discrimination. Moreover, the

guidelines state that the denial of a loan in a neighborhood solely

because of its age, income level, or racial composition is also

recognized as being potentially discriminatory, since minority group persons

414. 38 Fed. Eel. 34653 (Dec. 17, 1973). These regulations are also published

at 12 C.F.R. § 531.

415. Jnderwriting standards are the criteria used by lending institutions to
deterbine whether or not to issue a loan to-an applicant.

416. 12. C.F.R. § 531.8(b).
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are
,

more likely to purchase used housing and to live in low-income neighbor-

417
hoods.

The guidelines further call for the savings and loan associations to
418

consider the applicant's supplementary income in ascertaining his or her

ability to repay a loan. They state that statistics show that minority

group members and law- and moderate-income families rely more often than

others on such supplemental income. Finally, the guidelines contain a

prohibition against sex discrimination in all lending activities of

419

regulatees. The Federal Home Loan Bank Board regulations and pursuant

guidelines are an important step toward the development of a fair housing

program. Neither the guidelines nor the regulations, however, go far enough,
420

ac., they lack requirements for affirmative action ; racial, ethnic, and sex data

collection; compliance reviews; and enforcement.

417. 12 C.F.R. § 531.8(c)(4) (1974). I.

418. Supplementary income includes income rom overtime, a second job,

or an investment.

419.See pp. 159-162 infra for a broader discussion of the section of the guide-

lines dealing with sex discrimination.

420.1te need for affirmative action is discussed in Section IIA2.,

supra; the need for racial and ethnic data collection is discuased in

Section 1V infra; FHLBB review of the fair housing practices of financial

institutions is discussed in Section III infra.

174
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b. Federal Deposit Insurance Corporation Proposed Regulations

In September 1972, the Federal Deposit Insurance Corporation
4

published proposed` regulations to supersede its 1971 fair housing

421
policy statement. Th4y incorporated the elements of that statement

and werestronger than the FRLBB-adopted regulations to the extent that

they included a requirement for regulatees to collect racial and ethnic

data, a requirement that regulitees appoint fair housing officers, and
42p

provisions for enforcement. The pposed regulations, however,
423 424

were inadequate. In December:1972, FDIC held a 2-day hearing on

I
421. 37 Fed. Reg. 19385 (Sept. 20, 1972). This proposal was. entitled

Fair Housi g Lending Practices. This is similar to the FHLBB's original
proposalef r replations. See note 411 supra. FDIC, however, added
provisions for a fair housing officer and for enforcement.

7
422. Section 338.8 of the proposed rulemaking stated that violations of
Title VII and of any prevision of the proposals constitute violations
of law within the meaning of Section 8 of the Federal Deposit Insurance
Act. Section 8 of this act permits cease and desist orders,to,be issued by
the Board in the event of violations of the law and provides for termination
of deposit insurance sanctions when there is noncompliance with the cease

and desist order.

423. Like FHLBB's regulations and guidelines, they lacked a requirement fbr
affi tive action and compliance reviews. See note 420 supra. They also

`lacke provisions for the prohibition of sex discrimination and nondiscrimination

in re latees' Idring practices.

424. The testimony from the hearing is contained in the FDIC publication,
Proposed Fair Housing Lending Practices Regulations, Hearing Before the
Federal Deposit Insurance Corporation Dec. 19 and 20, 1972.

175
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its proposed regulations. This hearing was held in part because

of a petition filed by the Center for National Policy Review on

425

behalf Qf 13 public interest groups. Witnesses included

representatives of the petitioning organizatione; other civil rights, public
426

interest and women's rights organizations; Federal and State agencies; and banks

425, The petitioners requested each agency to invoke is rulemaking
authority "for the purpose of establishing a fair and effective

system of preventihg racial discrimination in home Mortgage finance."

The 'petitioners urged the colliction of racial and ethnic data (see

Section IV, pp.,188-190 infra). The petitionerstalso recommended that the

financial regulatory agencies provide for the documentation of all applications

which were made in person but had not taken-the form of a written request. '

Further, they.requested that each builder or developer to whom a short

term construction or longterm mortgage loan is made be required to file

with the lender a written assurance providing that the dwellings financed

will be sold or leased without discrimination. The petitioning organiza-

tions were: The American Friends Service Committee, the Housing

Association of Delaware Valley, the Housing Opportunities Council.of

Metropolitan Washington, the Leadership Council for Metropolitan Open

Communities, Metropolitan Washington Planning and Housing Association,

Inc., National Association for the Advancement of Colored People,

National Association of Real Estate Brokers, the National Committee

Against Discrimination in Housing, Inc., National Urban Coalition,

National Urban League, Inc.; the Rural Housing Alriance, the Washington

Centez for Metropolitan Studies; and thltleague of Women Voters of°the

United States. The Cedter for National Policy Review is a nonprofit

orgaitization for research and review of national policies having urban and

racial implications. It is affiliated with the law school at the Catholic

University' of America in Washington, D.C.

426, The representative for the American Bankers AsseciitiOn stated that he

was speaking on behalf of the association's more than 13,000 member banks.

The representative acknowledged. that "there may be some isolated instances

of discrimination in real estate lending by banks, but our Association is .

unaware of any, as none have been brought to our attention." Therefore, the

representative concluded that it was unnecessary to saddle the bankin'k industry

with the requirement's of the proposed regulation in the absence of a showing of

discrimination by balks. FDIC, Proposed Fair Housing Lending Practices,

Hearing before the Federal Deposit Insurance Corporation, Dec. 19 and 2Q, 1972,

at 77. The replpsentative speaking for the National Association of Mutual

Savings Banks approved the adoption of the roposals, on the condition that

similar proposals be adopted by the other ree Federal financial regulatory

agencies Id. at 108. The representative f the New York State Bankers

Association disapproved the racial and ethnic data collection.requirement,

stating that it would place too great a bu den on bank personnel. Id. at=116.
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and savings and loan associations.

with ample information to melee its

Their testimony provided PDIC

final decision concerning the

proposed regulations. However, over ?2 months later FDIC was still

427
attealpting to determine what form the regulations would take.

)

427.'Followingthe hearings, FDIC reviewed the arguments.presented and
recorded its conclusions as to whether there were stfficient legislative
bases for having issued the proposed regulations. Interview with Roger A.
Hood, Assistant General Counsel; Paul M. Horvitz, Director of 'Research;
F. D. Birdzell, Attorney; Edward Roddy, Director, Division of Bank Super-
Vision; Joe S. Arnold, Acting Assistant Director, Administration; and John
Stathos, Deputy Director, Division of Bank Supervision,, FDIC, Dec. 19, 1973.
The Corporation refused to_provide the Commission with copies of memoranda
of its conclusions, star ng that "these are internal staff memoranda" and

L?bit did not feel it was app priate to release them. Letter to Cynthia N.
Graae, Associate Director. Office of Federal Civil Rights Evaluation, U.S.
Commission on Civil Rights, from Roger A. Hood, Assistant General Counsel,
FDIC, Jan. 8, 1974. In a recent communication, FDIC informed this Commission..

,

We believe that we have basic authority to
promulgate regulations generally aimed at
implementing those provisions of Title VIII

(4 and particularly section 805 thereof (42 U.S.C.
§ 3605) prohibiting discrimination by banks
and other financial institutions in the
financing of housing.

Our principal concern goes to the type of
regulation which would be most useful in
achieving the desired ends. Specifically,
as a result of the December 1972 hearings...
analysis of public comment, and extensive
Stair. consideration both internally and inter-
agency, on the proposed regulations, it be-
came clear that such regulations may not achieve
the end desired, principally because of deficiencies
in the portion thereof dealing with recordkeeping.
Hence, in cooperation with the Comptroller of the
Currency, the Board of Governors of the Federal
Reserve System, and the Federal Home Loan Bank Board,

we instituted [a.pilot project ...for racial, ethnic,
and sex data collection] with the primary objec-
tive of testing various types of data collection
systems with a view to determining the one or

combination of several systems that might, if
incorporated in a regulation, be most useful
in monitoring compliance by regulated inetiite-
tions. Wedel letter, supra note 397.

The pilot project is eiscusaR in detail on pp. 188-190 infra. 177

.);
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'B. Nondiscrimination in Mortgage Lending to Women

Discrimination against women in mortgage financeis

widely prevalent. For example, the arbitrary refusal of

many savings and loan associations tocount the full amount of a

working wife's income in assessing a couple's ability to repay a mortgage

loan was documented by a survey conducted by the Federal Home Loan

428
Bank Board in 1971 regarding practicesof savings and loar

,associations in all lendinc services. The survey revealed that 25 per-

cent of the respondents would not count any of a 25-year-old married WoumWs

income if she has two school-age children and holds a full-time secretarial

429
position. More than half of the mortgage lending institutions would limit

\4 8. Federal Home Loan Bank Board, Results of 74 Questionnaires Returned,
ur ated internal report.,

429 The FHLBB also inquired about the effect of marital status on a loan
app icant's eligibility but did not tabulate the results of that question.

..-
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430
credit to 50 percent or less of her salary. Other forms of sex dis

crimination include refusal to lend to a married woman it her own name,

investigation of a wife's birth control practice in connection with-a

mortgage loan application, reluctance or refusal to make loans to widows

431
and divorced women who have no credit record in their own name, use of

different standards for credit applications of single women than for applications

432
of single men, and requiring cosigners for single women but not for single men.

430."On the basis of a mortgage finance study conducted in Hartford,Conn., this Commission found that sex discrimination was more
blatant than racial and ethnic discrimination. The study revealed
that traditional mortgage lending policies followed by Hartford
mortgage lenders require sex discrimination. For example, as a
matter of policy, the lenders often refuse to use a woman's income
as a basis for making a loan., The lenders operate on the assumption
that women are greater credit risks than men of comparable income and
employment status. The survey disclosed that varying degrees of
discrimination were practiced by different institutions and even by
loan officers within the same institutions. Hartford report, supra
note 405.

431. Divorced or widowed women often will not have credit records in
their o'n names, since they were likely to have been denied credit in
their own names when they were married.

432. For example, the results of a questionnaire distributed by the
District of Columbia Commission on the Status of Women to 107 mortgage
lending institutions revealed that policies relating to sex and marital
status of applicanta Jary among the institutions in the Washington
metropolitan area. A .ong the findings of the survey, based on the
answers of 50 respondents, were that

1. Frequently sex and marital status determine whether
or not mortgage applications will be acted upon favorably.

2. Alimony and child support are often discounted as
valid sources of income, regardless of their reliability.

3. Working wives' salaries are often not fully counted as
part of a family income.

4. Some institutions ask applicants about their parental
plans and birth control practices.

Government of the District of Columbia, Commission on the Status of Women,
Sixth Annual Report, 1973.
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Discrimination against women in mortgage finance is also

serious because of its relationship to discrimination against racial

and ethnic minorities. For example, a higher proportion of minority
i

than nonminority families rely on the wife's salary for part of the

family's income and thus would need to rely on the wife's income in
433

purchasing a home.

Prior to the passage of the Housing and Community Development Act in

August 1974, which amended Title VIII of the Civil Rights Act of 1968

to include a prohibition against sex discrimination, the only agency

which acknowledged that it had responsibility for ensuring against

sex discrimination in mortgage finance was the Federal Home Loan Bank

Board. FHLBB's guidelines included a statement that discrimination

based on sex or marital status impedes .the achievement of "the

,

objectives of Federal laws intended to promote sound, economical
434

home financing," and noted that such discrimination, "may violate

433. Data from the Bureau of Labor Statistics show that in 1977, the
labor force participation rate for minority wives is 54.0 percent
as contrasted with a 41.2 percent rate for nonminority wives.

Department of Labor, Marital and Family Characteristics of the Labor
Force, March 1973, in press.

434. 12 C.F.R. § 531.
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constitutional provisionsitich guarantee equal protection of the
435

law for all persons." These statements concerning sex

discrimination, however, were only advisory and, unlike FHLBB's

regulations,could not be enforced. The Board's regulations did

not include any reference to sex discrimination but were limi ed to

the Civil Rights Act of 1968 before it was amended to prohi

1

discriminat-ior on the basis o sex.

The other three Federal f nancial regulatory agencies have been

less progressive. They have indicated merely that they would

support a Fderal law prohibiting sex discrimination in mortgage

financing but state that without a law they have had no authority to
436

enforce such a prohibition upon their rej-Aatees.

435. Id.

436. Interview with C. Westbrook Murphy, Depilty Chief Counsel, COC,
Dec. 12, 1973; Hood interview, supra note 427; and interview with
:John E. Ryan, Supervisory Review Examiner,Qpivision of Supervision
and Regulation, FRS, i.et. 21, 1974. Wedel letter, supra note 397.
In that letter, FDIC stated:

fe t that in view of the fact that the
1 Rightr%Act of 1968 nowhere mentioned

discrimination based upon sex, we lacked the
authority to issue regulations concerning such
practices. This question has now been resolved
by enactment of the Housing and Community Develop-
ment Act of 1974., Section 808 thereof prohibited
sex discrimination including the discounting of a
wife's income by lenders and the Act also amended
Title VIII of the Civil Rights Act of 1968 to pro-
hibit sex discrimination in real estate lending.

Therefore, any regulation, which may eventually
be issued by the Corporation to implement Title
VIII, would contain provisions relating to sex.
discrimination. Id.

181



163

C. NOndiscrimination by Builders and Developers

Section.804 of the Civil Rights Act of 1968 makes it unlawful to dis-

criminate in the sale or leasing -f housing. This section applies, of course,

to builders and developers who market the dwellings they construct. Neverthe-

less, FRS, FDIC, and COC continue to maintain that they do not have the statu-

tory authority to require banks under their supervision to impose nondiscri-

mination requirements on builders and developers to whom they lend money for
437

housing construction.. FHLBB alone does not make such a statement, but

it still has not issued rules or regulation directing its regulatees

to impose nondiscrimination requirements on builders and developers to which'

they make loans. One reason given for such inaction is that the problems

of monitoring its.regulatees to ensure their policing of builders ancideve-
438

lopers would be tremendous.

Indeed, such monitoring would be a difficult task, although with

cooperation froM the other Federal financial regulatory agencies, HUD,

the Veterans Administration,and the Farmers Home Administration (FmHA)

439
at the Department of Agriculture, this task could be less onerous.

As of April 1974, however, none of 'the financial regulatory agenAZ

had required bankssto insert customer nondiscrimination requirements

in their loan agreements with builders and developers.

437. Ryan interview, supra note 436; FDIC response to U.S. Commission on
Civil Rights April 1973 questionnaire, contained in letter from Frank Wille,
Chairman, FDIC, to Stephen-Horn, Vice Chairman, U.S. Commission on Civil
Rights, May 25, 197, and Murphy interview, supra note 436.

438. Telephone interview with Robert Warwick, Deputy Director of the Office
of Housing and Urban Affairs, FHLBB, Mar. 7, 1974.

439. HUD requires the builders and developers it assists to develop written

affirmative marketinePlans. See Chapter I, Department of Housing and Urban

Development, Section IVA supra. The Veterans'Administtration has proposed
affirmative marketiqg plans but has never adopted them, See Chapter III,

Veterans Administration, Section IVA infra. ThFarmers Home Administration
requires builders and developers to market FmHA- approved and assisted
properties affirmatively but does not require, written affirmative action

I plans,. 7 C.F.R. S 1822.381 et. sea. (1971).
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D. Equal Employment opportunity by Regulatees

It is important that banks and savings and loan institutions

provide equal employment opportunities for minorities and women. Employ-

went discrimination is prohibited by Title VII of the Civil Rights Act
440 441

of 1964 and Executive Order 11246, as amenaed. In addition,

equal employment opportunity in banks and savings and-loan associations is

related to the need for furthering the fair housing practices of these

institutions. Banking traditionally has been a profession dominated

by white males. High level banking officials have been white males

and they have tended to establish policies geared to facilitate
442

credit for white males.

The Federal Home Loan Bank Board is the only one of the four financial

regulatory agencies to adopt regulations prohibiting discrimination in

440. The responsibility for enforcing Title VII is vested in the Equal Employ-
ment Opportunity Commission.(See U.S. Commission on Civil Rights, The Federal

Civil Rights Enforcement Effort -- 1974 -- Employment, Ch. 3 (in preparation).

441.Executive Order 11246, as amended, prohibits discrimination on the basis
of race, national origin, sex,and religion by Federal contractors. This
order applies to banks and savings and loan associations. The res sibility
for enforcing Executive Order 11246 is vested in the Office of Feder 1 Contract
Compliance in the Department of Labor, (See U.S. Commission on Civil ights.
The Federal Civil Rights Enforcement Effort 1974-- Employment. Ch 2 (in prep-

aration)), which in turn, has delegated the responsibility for the enforcement of
this order as it applies to banks and savings and loan associations, to the
Department of Treasury. On Feb. 25, 1971, the Under Secretary of the
Treasury, Charls E. Walker, asked in writing for cooperation. from the four
Federal financial regulatory agencies by having the agencies cheCk to see if
banks and savings and loan associations have on file affirmative action plans.
All the agencies agreed to fulfill this function. Telephone interview with
David Sawyer, Director, Office of Equal Opportunity, U,S. Department of the
Treasury, Apr,. 12, 1974.

442. Hartford report, supra note 405.

-r
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443
employment practices. All four agencies inquire from those

member institutions they examine whether each institution has an

affirmative action plan for equal opportuni y IL. employment. If

the institution is required to have a written affirmative action

444
plan; the agencies ask to see it. The agencies forward to the

445
L.0..11 Opportunity Office at the Department of the Treasury in-

formation as to whether the institutions have such a plan on file.

They do not evaluate the plans.

443. 12 C.F.R. 8 528.? and I 563.36. These regulations prohiyblt discrimi-

nation on the4grounds of race, color, religion, sex, or national origin

in hiring, promotion; or conditions of employment. They also prohibit

discrimination against anyone because she or he has filed a complaint

of discrimination. Telephone interview with William Nachbaur, Associate

General Counsel, Office of General Counsel, FHLBB, May 1, 1974.

444; Although Executive Order 11246 applies to all banks and savings and

loan associations, only institutions with 50 or more employees must have

a written affirmative action plan. ,

445. See note 441 supra.
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TV. The Examination Process

A. General

The purposes of the Federal financial regulatory examinations

includ insuring safety and stability in loans and investments, upholding

competi on in the banking community, and making certain that no appli-

cable laws or statutes are violated. ,Examiners from each of the

regulatory agencies review such matters as the condition and performaice

of regulated institutions, the 'quality of their operations,4and the'

446
capacity of management to enforce compliance with Federal laws. The

appraisal of an institution's loans and lending policies, its

investments and investment polici's, and the ability of its manage-
447

went constitute the most exacting phase of the examination process.

In the course of the examination, the examiners make a physical

verification of the institution's assets and appraise their quality.

They also review the institution's capital adequacy and liquidity and
448

assess its internal system of credit and controls.

446. See Department df the Treasury, Office of the Comptroller of the
Currency, Comptroller s Handbook of Examination Procedure, September -

March 1973; Ryan interview, supra note 436. Cecilia M. Gerloff, Acting
Director, Office of International Home Finance, Federal Home Loan Bank
Board, Editor,' The Federal Home'Loan Bank System 53 (1971). Ms. Gerloff
has since become a senior financial analyst in the Board's Office of

Finance.

447, See, for example, Comptroller of the Currency, 1971 Annual Report, and

Federal Deposit Insurance Corporation, Annual Report 1972.

448, Id. and Gerloff, supra note 446; Board of Governors a Olderal

Reserve System, 59th Annual Report 1972.
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With the exception of FHLBB, the established pattern for ban

and savings and loan association examinations by the Federal financial

regulatory agenciesjs that they be conducted onsite and at least

449 430

annually on an unannounced basis. The number of examiners needed

to examine an institution varies with the size of the institution.

For example, a large bank, such as the Riggs National Bank in Washington,

D,C,, or the biii§t Manhattan Bank in New York City, may necessitate the

use of; as many as 200 examiners over a time span of several

greeks. In contrast, three examiners can examine a small rural bank

451
in about 1 week.

449. For example, the National Bank Act requires that all national banks

be examined twice in each calendar year by the Comptroller who may

waive one such exami.44..on in a 2-year period or may,have such exami-
nations made more frequently, if necessary. COC, Annual Report (1971)

supra note 447. The Federal Reserve Board conducts at leapt one regular

examination during each calendar year with additional examinations if

necessary. Board of Gov cnors of the Federal Reserve Syitem, supra note 448

at 208.

4;J. Interview with Tom O'Nell, Head, Unit of ConsuMer Affairs, Division

. of Bank Supervision, FDIC, Jan. 14, 1974, and Ryan interview, supra nrte 436.

The Director of HUD's Office of Civil Rights Compliance and Enforcement

expressed doubt as to whether actual "surprise" examinations were coaduct

by any of the agencies. Interview W.th Kenneth Holbert, Director, Office

of Civil Rights Compliance and EnforL2Tent, Department of Housing and

Urban Development, Feb. 12, 1974. FHLBB examinations are not made on an

unannounced basis. Platt letter, supra note 412.

451. Ryan interview, supra note 436.
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B. Fair Housing Examination

1. Office of the Comptroller of the Currency

Although Title VIII of the Civil Rights Act of 1968 is

applicable to the banks COC supervises, the Office of the Comptroller

of the Currency has included no civil rights review in the examination

process. Its examiner's manual, contrary to the obligation placed on COC

under Title VIII, contains no mention of the examiner's fair housing
452

responsibilities, nor does it instruct the examiners to check for the

equal opportunity' lender poster or to monitor the banks' advertising as
453

required by COC's policy statement of May.1972.

16.
,

2. Federal Deposit Insurance Corporation

The !DIC examiners' fair housing activity is largely

limitedyo determining if the bank has made proper use of advertising

and lobby no vices of nondiscrimination, although examiners are instfaated

e
452.The manual used by the national bank examiners outli es what is eo
be examined and the methods of examination. The manual 'nforms the
examiners that all national banks with 50 or more employees are required
to file an Equal Employment Opportunity (EEC) Report with the Treasury
Department and the Equal Employment Opportunity Commission, and that these
banks are also responsible for preparing a written affirmative action
program. The examiner must record in th examination whether or not the
bank has filed the EEO Report and whether he bank has such an affirmative

\ action plan. Office of the Comptroller of he Currency, U.S. Treasury,
Comptroller's Handbook of Examinati n Pro duYe, Sept.- March 1973.

453. Murphy interview, supra note.436.

Fti

4
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454
to report any violations of Title'VIII whl .h they observe. While Ole

455

requirements for these notices have been in effect since December 1971,

it was not until 1973 that FDIC included reference to these requiremehts

456

in its Examiner's Manual.

3. Federal Reserve System and Federal Home Loan Bank Board

Both the FRS and the FHLBB confine their examination of

454. FDIC stated:

Our examiners have beeiribstructed, initially in connection with

a--letter addressed to the,Chief Executive Officers of all
insured nonmember banks dated April 25, 1969, to determine,
if possible, whether banks under our jurisdiction are
violating section 805 of Title VIII of the Civil Rights /

Act of 1968. To quote in pertinent party om the abote_i
cited April 25, 1969 letter:

"Although primary authority and responsibility for
administeriAg the Act is placed in the Secretary of
Housing and Urban Development (Section 808(a)), the
Federal Deposit Insurance'Corporation under the statute'
also has a responsibility to require compliance with
the applicable proVisions of the Act by those financial

institutions under its jurisdiction. Accordingly, it is

expected that all State nonmember insured banks will

comply with the letter andisi441-1t'of this Federal law.

The Corporation's examiners hav een instructed to

include.in their reports any parent violations of the
Act disclosed during the c urse of any examination."
Wcdel letter, supra note 397.

455. See 1")IC Policy Statement, supra note 400.

456. FDIC re:cntiy noted that:

...the Statement of Pqlicv under consideration
here was first issued in December of 1971 and was

amended and superseded effective in May of 1972.

Copies of both statements were forwarded to all

regional offices immediately following their

issuance so that examiners might monitor com-

pliance with their provisions. Our examiners

are instructed to seek out apparent violations

immediately after a regulation or policy state-

ment becomes effective. Wedel letter, supra note 397.
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457
enforcement of Title VIII to the use of fair housing questionnaires.

458
wllich were modeled after a questionnaire created in conjunction with HUD.

The questionnaire is completed by the examiner, both from her

457. The FHIBB questionnaire is slightly more inclusive than that used
by the FRS. It is reproduce(' on p. 171. The questions which Pre
also used by FRS are marked with an asterisk. Additional FRS .1r

housing questioni are included.at the bottom of p.' 172.

458. In 1971, HUD developed a questionnaire for savings and loz;r1A
associations and banks to determine the policies and practices 9
lenders use in making residential loans and to ascertain the
degree to which discrimination in lending-exists.The results
were computed in 1972 for tHLBB-examined institutions (savings
and loan associations). The results for COC-examined banks
(national banks) and FDIC-examined banks (State nonmember banks)
were never computed. FRS computed the results for its examined
banks (State member banks). HUD's analysis of the responses from
582 savings and loan associations in the 50 cities with thh,largest
minority populations indicated that 39 percent had never provided
notice to customers that-loan applications are considered without
regard to race; 18 percent refused to make residential loans in
one or more areas of high concentrations of minority citizens.
Seventeen percent of the savings and loan associations admitted to con-
sidering the racial and ethnic characteristics,of.neighborhoods
and 15 percent considered the proximity of low-rent or public
housing projects. Twenty-nine cercent of the associations were
making fewer than 5 percent of theirOoans to minorities, although
doing b. loess in cit having from 16-74 percent minority popula-
tion. Statistics on s sand loan management were also
illustrative: 87 percent had no minority board or loan

\ committee members. Data from individual cities were even more
telling: In Washington, D.C., blacks and persons of Spanish
speaking background were 61.7 percent of all homeowners (data
for other minority homeowners are not published by city by the
Bureau of the Census), but only two of the savings and loan
associations responding stated that they made more than 25 per-

\ cent of their loans to minorities. In Detrot, where blacks
and persons of Spanish speaking background were 34 percent of all

\ homeowners, no savings and loan association reported making more
than 25 percent of its Loans to minorities aid only 2 exceeded
15 percent. U.S. Department of Housing and Urban Development,
Office of Equal Opportunity, Private Lending Institution
Questionnaire, Initial Report on Returns for 1972.
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FHLBB QUESTIONNAIRE

CIRCLE FOR APPROPRIATE ANSWER WHERE INDICATED; OTHERWISE, SUPPLY DATA REQUESTED.

Nape of Officer(s) interviewed
Title(s)

In the opiniOn of the officer interviewed:

- *1. Are Loan Personnel and Executive management familiar with the
relevant provisionsof Title VIII of the Civil Rights Act of
1968? YES NO

7"-
2. Are Loan Personnel and Executive Management familiar with

Part 528 of the Bank System Regulations? YES NO

*3. Is a proper Equal Housing Lender poster located in a conspicu-
ous place in each of the association's offices?

4*4. Does association advertising comply with Section 528.4 of the
Bank System Regulations and with Memorandum R-30?

5. Does the association have an established writtenpol4cy con-
cerning non-discrimination in lendin4 If so, attach a copy
to this questionnaire.

*6. What is management's estimate o the population in the associ-
drion's primaryoan service a ? If the association manage-
ment believes it operates in mo than one primary loan service
area, due to the location of its ffices, or for other reasons,
then this question as well as questions 7, 4, 9, 10 and 11
should be answered separately for each such area in a separate
attached memorandum.

*7. What is the estimated minority group population of such primary
loan service area, or areas if more than one?

*8. What is the estimated number of real estate loans made by the
association during the past calendar year?

*9. What is the estimated number of real estate loans made to
minority group borrowers during the past calendar .year?

*10. What is the estimated number of real estate loan applications
received during the past calendar year?

YES NO

YES NO

YES NO .

S

* Federal Reserve System Qurstionnaire contains comparable questions concerning banks.

11.1.
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FHLBB QUESTIONNAIRE (continued)

*11. 'Whavis the estimated number of real estate loan applications
,received from.minority group members during the past calendar
year?

. Within management's knowledge, have any complaints of alleged
discrimination been filed against the association? (If the
answer is YES, obtain from the attorney a letter setting forth
all pertinent facts and the potential liability to the associ7
ation.)

*13. Are there neighborhood or other areas where minority group
members are concentrated, in,such primary loan service areas,
in which the association does not make real estate loans? If
so, specify the areas and reasons for such inactivity.

*14. Does the association refuse to make loans to members of,
minority groups seekingto purchase property in areas where
there are no or few minority group residents? If so, specify
area and reasons for uch refusal.

*15. Does,the association dminister loan lates, terms, fees, ,

modifications, late charges, etc., without bias toward
minority groups?

16. Does the association have an established formal policy
concerning non-discrimination in emi4pyment?

*17. If it is required to do so, has it developed an Equal
Opportunity Affirmative Action Compliance Program?

1C. Are employ s recruited, hired, placed, trained, transferred,
discharged, recalled; and offered advancement opportunities
without rega d to race, color, creed, national origin or
sex?

19. Do the, employ es of the association generally reflect the

minority com osition of the areas in which the association's
offices are located?

,YES NO

YPS NO

YES NO

vES NO

YES 1ZO

ft:s no

YPS "0

Y7S NO
16

Additional FRS Questions:

Are there neighborhoods or other areas of high concentrations of minority group

members in which the bank refuses to make rea* estate loans? .If so,_snecify
the area and reasons for such refusal.

Are there any residential areas with no or few minority group member4 within the

bank's primary service area where the bank has no, or relatively fewl residential
real estate loans? If so, specify area

1
and reasons for such.

*Federal Reserve System Questionnaire contains comparable questions concerning banks.
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or his personal observations of the bank and its records and from infor-

Mation supplied by bank and savings and loan management. Many of the

questions may be answered with a simple "yes" or "no." Thus, for

p
example, the examiner has merely to record whether or not the bank's

loan officers and executive management are aware of the provisions of

Title VIII of the Civil flights Act of 1968. The examiner does not have

to determine how sophisticated this knowledge is, nor does he or she have

to indicate what evidence was used to show the bank staff's awareness

459
or lack of it:

c,

The questionnaires seek informatipn as to whether the Title VIII

poster is prominently .displayed and whether the bank includes a statement

as tb its nondiscriminatory practices in all advertising of real estate

loans. There is no instruction that the examiner must review a sampling

ti

of advertisements, however, and thus it is possible that the examiner

will determine if such statements are used in advertising merely by

asking one of the bank's officials.

--\

459. Arbank official may know that Title VIII prohibits discrimination

in the sale or rental of housing without being aware that race, ethnic

origin, and religion are the prohibited bases for discrimination; "'
similarly, the bank official may be unaware of what constituees dis-
criminaopn in mortgage finance or what steps are necessary for
effdbtiva implementation of Title VIII.' For example; the official may

be unaware that the absence of any Spanish-speaking bank officials in a

bank in areas-such as San Antonio,Los Angeles, or New York, with large numbers

of persons of Spanish speaking background, may act as s deterrent to those persons
of Spanish speaking background who might wish to apply for a loan. The

official might not realise the necess:ty for taking affirmative steps

to encourage loan applications irom minorities, who have frequently been

discouraged by banks from making loch applications because of dis-
criminatory mortgage lending policies and practices.
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The DOeral Home Loan Bank Board, but not the Federal Reserve

Board,asks if the institution being examined has an established

written policy concerning nondiscrimination in lending and asks the

460 r

examiner to obtain a copy ff-such a policy exists. Both questionnaires

A .
ask whether there are neighborhoods or other areas of high coentrations

of Minority group members in which the bank either refuses t...'make or in

fact has made no or few real estate loansv-if the bank refuses to make

loans to members of minority groups seeking to purchase property
461

where no or few minorities reside.; and if loan terms are set without

regard to the borrower's race, color, religion, or national origin.

The FRS also asks if there are areas with no or few minority group

members where the bank has no or few loans. Again, these questions

require only "yes" or "no" responses, although explanatory material

is solicited where the response might indicate a violation,of Title

VIII. Bank officials often know the "appropriate" responses to these

462
questions and without racial and ethnic data it is difficult to determine

if loans to nonminorities are made on the same basis and the same areas

as to minorities.

460. In addition, the questionnaire solicits' information

about the employment practices of the savings and loan association being
examined. The equal employment responsibilities of the financial regulatory
agencies are discussed at pp. 164-165 supra.

461. Loan terms include amount, interest rate, and duration of loan..

462. Comments made by examiners at FRS Training School for Assistant
Examiners, in Washington, D.C., Sept.-27, 1973.
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463
The questionnaires ask for estimates, both for minorities

and for all persons, of, the population residing. in the bank's primary

464
service area, of the number of applications received for residential

0

real estate loan applications, and of the number of residential real

estate loans made. The primary service area is defined by the

regulatory agencies as the, prindipal geographic. area in which the bank

makekloans. It is possible that a ban1"or savings Ind loan association
srs.

would define its primary service area to exclude those areas with a

high proportion oflpority residents. If so, failure to make loans to

minorities might not be uncovered by the FRS and FHLBB questionnaires.

-If the institution failed to make loans to minorities, the examiner

would be likely to excuse that fact on the grounds that there were

no minorities in the service area. Purposefully defining the-primary

.

service area to exclude minority areas would of course be discriminatory.

If minorities reside within the same proximity to the institution or its

branch offices as do nonminorities, the regulatory agencies should insist
4

that the primary service area be defined to include them.

the utility of the questionnaires -is limited because they relyon

estimates, which are no substitute for the collection,, maintenance,
I

and analysis of hard data'on the race, ethnic origin,,andsex of

463. The FRS,and td4e FHLBB def4le minority group as "Negro/Black,
American Indian, Spanish American, Oriental or other minorities'

(such as Eskimo)."

V
464. TheTederal Hpme Loan Bank Board makes provision for obtaining -

data on all service areas 9ere the bank officials believe that the
bank operates in more than one primary loan service area.
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. 465
the population, loan applicants, and loan recipierits. Nohethelessx_s

n the absence of racial and ethnic data, there is

111141kme information which could be obtained by examiners to assess the

(

bank's nondiscrimination poqture. For example, the examination

could be used to obtain the following types of information:
.- ..

\ -- The criteria used by the institution's loan committee in evaluating
.N,

applidations, including any criterpi based on information which is not

on the application form. The examiner should ensure that each

criterion used is nondiscriminatory. Stich criteria as the appearance

of the applicant, the character of hex or his job (beyond the salaryy,
411.

or whether the applicanttis a woman, are not relevant to the ability to

repay a loan but might result in the disproportionate rejection of

minorities or women. Similarly, excluding income from a part-time job

or a wife's income in assessing a loan application tends to discriminate

more severely against minorities, since the percentage of minorities

466
with income from two salaries is greater than fornonminorities. An

understanding of these procedures is necessary in order to determine

if minorities or women are being screened from the mortgage finance

process prior to the submission of a written application.

465. The need for racial and ethnic data is discussed furtherat Section
IV infra.

466. Searing, supra note 403.

195
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-- The extent to which previously established credit by minorities of

fs . s
women ii taken into consideration in.making a:loan. Many minorities and

women may have had difficulty in obtainitg atisfactory ratings because of
467

discriminatory credit practices. Moreover, some institutions, ay refuse, to
- ,

make loans to persons who have never previously. purchased a home. Since

many minorities applying for loans for the purpose of. purchasing a home are
. .

fiibt-time home buyers, this practice may be discrimfnatory.

A'description of the manner in which the bank handles any fair housing
Nee

complaints it receives and data -on their volume and nature. (Examiners

should also obtain information on the number and nature of any fair housing

complaints against the bank or against builders and developers it finances

which have been filed'with publicagencies charged with furthering or

enforcing State and local civil rights laws.

467, See S.N. Sesser, supra note 406.

r

1%

CI



178

4:*

-- :A list of any affirmative steps taken by banks to ensure

fair housing, such as the collection and use of racial and ethnic

data and the refusal to deal with builders and developers who

discriminate. If such steps have been taken,-they will provide

evidence of a bank's' commitment to equal opportunity in housg.

The questionnaires have been of little use. in uncovering discrimi-

natory mortgage finance practices. In fact, neither the Federal

Reserve Board not the Federal Home Loan Bank Board has ever interpreted'

e findings of the questionnaire as revealing disCrimination, even though

'468
t e agencies indicated that some responses required further questioning..

.

For example, some banks ackhowledged that they refuse to make loans

in areas-of high minority group concentrtion. However, further responses

468. Warwick interview, supra, note 438 and Ryan interview, supra note 436.

3
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in justification of refusing these loans were accepted by FRS as sound

reasons for denial. Two examples of reasons given were (1) that insurance

.

for the dwellipg to be purchased was unavailable from, private insurance

469/
companies and (2) that the area was due for urban renewal.

Such excuses for refusal to-make loans to minorities or in minority

areas ate often viewed by examiners as being supported by sound economic prtn-

ciples. They are, however, too hftentools for maintaining the residentiti,

segregation whiCh is characteristic of this Nation. It hasbeen asserted pat

,insurance companies have discriminated against minorities and inn* city rest-

dents in determining whether or not to provide insurance and in setting the

470
conditions for insurance. Banks' frequently, provide significant /

471

benefit to insurance companies, and banks should use this leverage to
4.

refuse to deal with insurance companies which discr nate. To do anything

r."

469. Banks and savings and, loan associations require that the borrower'
obtain fire insurance on the dwelling to be purchased with the loan.

Thus, the institution's investment will be protected in the event that

. fire damage so diminishes the value of the dwelling that the borrower

-ceases mortgage payments.

e . '470. See S r, supra note 406, for evidence that racial and ethnic

factors have een.cunsidered by insurance companies in their decisions
'

to provide ins rance. Major insurance companies have considered such '

factors as crowded living conditions, sanitation of the applicants'

residences, and personal reputation. The tonsideration oI these ,fac-

tors may work to the detriment of. minority' loan applicants since thrOugh i

stereotyping they are often attributed to Minorities. See also President's

National Advisory Panel on Insurance-in Riot-Affected Areas-, Meeting the

Insurance Crisis of Our Cities (January 1968). Meeting the Insurance Crisis

of Our Cities discusses, the reluctance of insurance companies to accept

applications for insurance in the inner cities.

471. For example. banks.oftep secure insurance for borrowers to cover the
mortgagee property and tnus perrorm the runction of(obtaining customers

::- for insurance companies._ \

11.58
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less Is to pass on the insurance companies' discrimination-to the

. banks' customA.s'and thus to act in violation of-Title'VIII.

,

Similarly,an eXaminer shoRld riot accept without further investi-

gation 'a:blanket statement by'a bank or savings and loan association that

no loans will be made in the mtruirtty retidential area because that area
. ,

is scheduled for'urban renewal. Although a finatiCial institution would

under siandably not want to provide a mortglge for
t

a home that was going

to be razed, theexaminer 'should, for example, determine if all homes in

the minority area are sche duled to be razed and what eifect the urban
1-

renewal will have on property values of homes which will be reft standing.

Xhe bank should then he required to give ull consideration to any requests

for mortgages on homes withiq the minority area which will remain the same

or increase in value during the course of the urban renewal project.

o

V
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C. Examiner Training
r

1. Office of the Comptroller of the Currency

. The COC conduits formal training courses for its examiners several

472

times yearly. SinceC0C examiners havevbeenilassigned no fair housing'

-responsibility, no fair housing' training is afforded t4e.national bank examiners.

The responsibilities of the national banks under Title VIII are not mentioned

473

.at any point in the course.

2. Federal Deposit Insurance Corporation

The FDIC examiner training program includes three different

courses: for newly hired assistant examiners, senior assistant examiners,.

and recently aipoipted examiners. In 1973,one course, for newly

. 474

hired assistant examiners, lasted 3 weeks. A second'course, conducted

475

foi senior assistant examiners, lasted 2 weeks.- A third course, for

476 477

recently appointed examiners, lasted 3 weeks in 1973.

472. Murphy interview, ,supra note 436.

478. Id. See also, Comptroller's Handbook of Examination Procedure, supra,

note 446.

, 474. This course was repeated five times during the ySar, The new examiners

often receive on-the-job training prior to participation in these programs.

475. This course was repeated five times during the year.

47g. This Course was repeated 10 times during the year.

477. There is no assurance that the three courses given in 1973 will be repeated'

on the same schedule in 1974. Telephone interview with Tom O'Nell, Head,

Unit of Consumer Affairs, Division of Bank Supervision, FDIC, Mar. 12, 1974.

FDIC recently .noted:

Actually the examiner training program is far more
extensive, continuing for a minimum three-year period
before a candidate achieves the rank of. commissioned

examiner. The courses mentioned account for Only a

small'part of ap examiner's training,

Further, there are numerous provisions made available
by the Corporation for the continuing education of
commissioned examiners, including'training and infor-

mation in areas such as fair housing. yedel letter

supra note 397.

20.0 ti
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r All examiners and asiiistant aaminers are, trained to check the quality
.

. .

of a bank's assets, the effectiveness of its internal manageient controls, and

. 478
the bank's compliance with. pertinent banking kaws and regulations. The

examiners are trained first to examine thoroughly the bank's records and then

to conduct foelowup questioning with the blnkmanagement.,
%.*

There is no civil rights presentation in the course for assistant examiners.

Title VIII is noted briefly in the course or newly hired examiners and in the

course for those with full examiner'status. .The presentation, which takes 10

to 15 minutes, consists of a disc ssion of whit would constitute aAriclation

479

of law or a circumvention of 'the Corporation's policy statement. It covers

, . 480
(

both fair housing and equal emplbympnt opportunity. The publication

Equal Opportunity in Housing, an exhaustive Compilation of laws, regulations,

and decisions in the area of fair housing publis by Prentice-Hall, Inc.,
481

is distributed to afl examiners. There no review of its contents in the

training program.*
t )

478. FDIC Annual Report 17 (1973). )

479. The policy statement is discussed on pp.147-148:supra.
\

480. Telephone interview with Tom O'Nell, Head, .Unit ofdpinsumer Affairs,
Divison of-.Bank Supervision, FDIC, Apr. 18, 1974.

481. Hood interview, supra note 427.
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3. ,Federal Reserve System'

Thrice yearly, the Board conducts a course for, newly hired assist *nt

examiners. This course, which has a maximum enrollmenpof 40, meets for 31

weeks-and focuses on methods and procedures employed in operating a commercial

bank. A course for examiners with 3 or 4 years of.practice is offered twice0 .

yearly and lasts 4 weeks. The examiners are, instructed in credit procedures,

482.
loan portfolio examination, and the determination of soundness of loans.'

Although fair housing is a regular part of the Board's bank examiner-

training program, only an hour of each training session is devoted to such

issues. The examiners are presented with a copy of Section 805 of the Civil

.Rights Act of 1968. here is a brief presentation r the acE by a member of

the FRS legal staff and a lecture on three' different types of discrimination

in real estate lending: (1) the outright refusal to make loaqp to minorities;

(2) redlining; and (3) the refusal to maim loans to minorities in areas which

have a low concentration of minorities. The examiners in eachiCourse discuss

these types of discrimination as welll.as remedies. The examinerp (>9'

also discuss the Civil Rights, Questionnaire. In the fall of 1973, the examiners

were informed by their instructors that if racial data keeping is adopted by

483
FRS, they will be responsible for its implementation.

.

484
Overall, the course is superficial, as it is limited to a discussion

492".Two hundred and twenty-five examiners and assistant examiners have been
trained since the course was started,in

483..As of the :wring of 1974, a pilot racial and ethnic data collection program

nas been instituted. See Section VII infra.

484. The Commission made recommendations concerning FRS's training program in
a,letter frOm John Hope, III, Director, Office of Program and,Pplioy Review,
U.S. Commission on Civil Rights, tosJack MI Egertson, AssiiCant Director, Division
of Supervision and Regulation, Board of Governo4s of the Federal Reserve System.
Feb. 14, 1974.
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of overt discrimination. The examiners could be trained not only to

uncover both overt and subtle discrimination, but also to evaluate

/

485,

41possible justifications given byhanks for pbtentially discriminatory.actions.

Exposure to' additional'fair housing' material during the training program

would also be beneficial to therexaminersi. Trainees could be provided literature

on jisdicial and administrative interpretations of Title VIII. For.example, .

86

copies of Etig/9.azortLniti.._yj1ziousfi.wonld be helftse Further, speakers

/' , .

could be invited from suchTederal agencies as the Departments of Justice
1

and

Housing and Urban Development. These sources wouldifamiliarize the examiners

with the requirements of Title VIII and inform them of the many traditional

,ank practices which can operate to exclude minorities frOm obtaining mortgages.

. .

485. For example, see pp. 178-179 supra; for a discusiion of the spur ous justi-
fications plovided by banks for. failure to make loans in minority res ential areas.

, 486. This was provided to FDIC examiners along with, copy of the trans ript of

11 the hearinfkbeforethe Federal Deposit Insurance Corporation on proposed fair

*hcusing lending practices regulations held December 15 and 26, 1972. See

` pp.-156-158 ions.

ef
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t,7

The examiners could also be informed thet*it is appropriate to .

obtain informatiqn not only froiiinterviews with the bank's' management,

but also from the loan officers. The training session could dltke

clear to examiners that most banks are not likely to.receilre a perfedt 1

score ona thorough examination. In some bases, clearly identifiable

.

deficiencies will be easily. resolved on a voluntary basis. In

other cases, it will be necessary for ERS to put pressure on the

bank's to come into complianbe with Title VIII.

4. FederaiHome Loan Bank Board
Nr.

The 8-day training programs for new examinevistaff which the Board

t87
conducts are held several i\i6'es'yearly. The civil rights component in )

these programs is only 30 minutes in duration. It is presented by field

-examiners or assistant:chief examiners and, itb contents vary from time to

time. Mostly, the time is spent.in keeping the examiners apprised of new

FHLBB rules and regulations iu tRis area. A discussion of-THLBB's non-'

488
discrimination questionnaire also takes place.

487. These programs are conducted by the Board's Office of Examination and

Supervi4ion.
/

-

488. Telenhone interview with Kenneth Butler, rmployee. Development Specialist.
Office of Examinationand Supervision, FHLBB, Mar. 6 t 1974. The,new examiners

spend approximately 2 months in the fie4 before participating in these

training prOgrams, so much of the training they receive is on-the-job. Id,

204
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In addition to.these cursory training programs for flew examiners

May and June of 1972, FHLBB conducted a one-time,indepth training

program in discriminatory lending and employment practices in which 400

of its 600-member examiner staff participated. The objectives of the

-program were to educate the examiners as to the legal powers the Board
g

hab to effect compliance with its rules, regulations,and policies, and as

to the'position, tactics, andriesponsibilities of other agencies such
/

as the Department of Housing and Urban Development, he Department of

the Treasury, and'the Department of Justice regarding discrimination in

lending and employment.

The training was conducted in two phases, the first being six 2-day
489

seminars throughout the country providing the examiners with information

on the legal framewOrk of FHLBB's regulatory structure, the Board's posi-

tion with regardto discrimination, and the means of detecting and prevent-
.

ing discrimination. This phase utilized speakers and discussion leaders.

-490
r from savings Und loan associations, several offices within the Board, and

491
other Federal agencies including HUD and the Departments of Justice an

489. These seminars were conducted in Atlanta, Boston, Dallas, Chicago
(twice), and San Francisco.

490'. Th4se included the-Office of Examination and Supervision, Office
of*General Counsel, and Office of Housing and Urban Affairs.

491. Ht assisted in designing this,training course. It instructed FHLBB
examiners as to HUD's ihvestigation and conciliation regulations. HUD
also aiitributed its field operations handbook pn how to conduct investi-
gations: (See HUD Title VIII Field Operations Handbook.. (1971)).

Interview with Kenneth Holbert, Director, Office of Civil Rights Complia ce
and Enforcement, HUD, Feb. 12, 1974.

14 +.1 ogJ
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Treasury. The second phase consisted of twelve 2-day work sessions
. .

which incorporated the techniques of particular case studies and role-.'

playing in order to enable the examiners to better understand the ,

dynamics of discrimigtion and ways in which to effectively enfore
492

compliancewith equal opportunity laws in employment and lending.

It is necessarythat all of the financial regulatory agencies con-

,

duct-this type of program for their examiners. Although in the-summer

of 1972-FHLBBindicated that it welsi provide this training to the

493

remaining 206'e*aminers, the program has not been repeated.

492. Federal Home Loan Bank Board, Office of Examination and Supervision,

DiscriminationTraining Plan, "Plan, Objectives, Agenda, Speakers,

Logistics," May 1972. A pilot session was held in Washington, D.C., on .

May 4-5 for the first phase of the program for a small audience of

examiners. These examiners served as moderators in.the second phase. Id.

493. FHLBB felt that the examines who had participated in the program
could train other examiners as to what the} had learned in these sessions.

telephone interview with Francis Passarelli, Assistant Deputy Director of-

the Office of Examination and Supervision,.FHLBB, Mar. 80974.

206
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-v.
IV. Racial, Ethnic, Sex, and Property Location Data

Thp\Most significant step the four Federal financial regulatory

agencies have taken during fiscal years 1973 and.1974-has been their

establishment of a 6-month trial program of racial, ethnic, and sex
k 494

data collection in selected areas throughout the country. This trial

program utilizes three procedures for data collection, each to be

employed in six Standard Statistical Metropolitan Areas (SMSA's). Under

495 496

the first procedure, data'are to be obtained on sex, marital status,

497

and race or.ethnic origin of the applicant and spouse. Under the second

498
procedure data are obtained only on the race or ethnic origin

499

of the applicant. Under the third procedur'd, financial information

t
p

494. This program began on June 1, 1974. The Federal Hqme Loan Bank Board

published notice of the program, 39 Fed. Reg. 12110 (Apr. 3, 1974). The

Office of the Comptroller of the Currency published notice of thisprogram at
39 Fed. Reg, 12363 (Apr..5, 1974). As of April 17, 1974, the FRS and the

t FDIC had not published notice of the program in the Federal Register. Both

issued press releases on Apiil 1, 1974, onthe program. Federal Reserve Press,

Release, Apr'. 1, 1974, untitled, and FDIC News Release, "FDIC Joins Other
Agencies in Test Program Using Racial and Ethnic Questionnaires to Defeat
Unlawful Discrimination in Mortgage Lending," Apr. 1, 1974.

495. The first procedure is being used in Atlanta, Ga., Buffalo, N.Y.,

Chicago, Ill., San.Antonio, Tex., San Diego, Cal., and Washington, D.C.

496. The categories in this and the third procedure are single, married,

.divorced, and widowed.

497. The categories for this and the other two procedures are American Indian,

Asian, Black/Negro, Spanish Descent, White, and Other.

498. The second procedure is being used in 'Baltimore, Md., Galveston-Texas City,

Tex., Jackson, Miss., Jersey City, N.J., Tampa-St. Petersburg, Fla., and

Vallejo-Fairfield-Napa, Cal.

4

499. The third procedure is being used in Bridgeport, Conn., Cleveland, Ohio,

Memphis, Tenn.-, Montgomery, Ala., Topeka, Kan., and Tucson, Ariz.

-
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is requested, such as the combined income of the applicants, the amount of

'their.debts and assets, and the size ocloan requested, as well ad Ata on race

or ethoic.origin, marital status, and sex. In all cases, this information is

to be obtained from the loan applicant. The applicants are informed that.the

information on race and ethnic origin is requested as part of a program

to assure equal treatment under the Civil Rights Act of 1968.

500
In addition, the census tract in whi.:41 the property to be purchased is

located must be recorded by the l'Apding institutions using the first and third

. procedures, and the zip code of the subject property is required in the other

procedure. This sill enable the Federal financial regulatory agencies to

deteimine from census data the racial and ethnic composition of the area

in which the, home, is to be purchased and.thms ascertain if the regulatees

are continuing to make loans to minorities only in minority areas and to non-

minorities only in nonniinority areas. Moibover, all information is required to .

be stated in such a way that it could be.later correlated with whether or nog the

loan application was approved, thus enabling an objective determination of Whether

or not the lending institut io ns' acceptance or rejection of loan applications
501

has been discriminatory.

500. A census tract is a division of a city or surroun4ing area for

statistical ,mrneiges. The average-census tract has about 4,000 residents.

501. The forms used in the first and second procedures must be placed in the
applicant's loan file if the application is approved, or retained for 3
years alqog with the application and supporting materials if the'application
is reject'ed. The form used in the third procedure contains a space for a
notation to indicate whether the application was rejected.

v.
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a

This trial program, which is only a beginning, has been much delayed
502

in its developent. As early as 1970 this Commission pcommended that

the financial
regulatory

agencies collect racial and ethnic data on loan
50

applications. In March 1971, the Center for National Policy Review4'on

behalf of 13 public interest organizatiohs, filed petitions requesting

504
each agency to institute racial and ethnic data collection by its regulatees.

-\-

502. From December 1972.until March 1974, all of the regulatory agencies
have been involved in reviewing the need for-racial and ethnic

data collection. The FDIC hearing addressed this issue. (See note'425 supra.)
Mangey; of FRS's staff also participated in the 1972 FDIC hearing, and
subsequently initiated discussions with the other financial regulatory agencies
concerning collection of racial, ethnic, and property locatioh data. The
Federal Reserve System, as well as the other agencies, has attempted to identify
various methods that could be used to-make civil rights monitoring more'effective.
For this purpose, the System obtained census tract data to study the feasibility
of'analyzing loan data to detect discriminatory lending patterns. The System's
examiners have been extremely criticatof a data collection requirement,
'contending that they are'already overextended Without such a requirement, that
they have too many statutes to enforce, that they are not sociologists, and
that they have insufficient time for their equal opportunity duties. Interview
with-Mr. John McClintock, Assistant Director, Division of-Supervision and
Regulations FRS, Aug. 22, 1973. The Office of the Comptroller of the CurrencY,
too, has been critical of racial'and ethnic data collection but,has studied
various methods of collecting such data.'

The RUB originally proposed racial-ethnic data collection in its
regulations. In reaction to the proposed regulations FHLBB received about 200
letters of protest from Federal Home Loan Bank member institutions. Although FHLBB
never completely discarded the possibility of collecting these data, it was
resistant to requiring their collect_on without corresponding requirements by the
other Federal' financial regulatory agencies, since it did not want to place savings

/and loan associations at a competitive disadvantage. Warwick interview, supra
note 438.

503._ U.S. Commission on Civil Rights, TheFederal Civil Rights Enforcement
Effort 360 (1970).

. /

504. See note 425 supra for a discussion of the petitioners' requests.

,2 9
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V. Complaints

191

Pursuant to an agreement with the Department of Housing and

Urban. Development, the equal housing lender poster which is required

to be on displayin the lobby of Federal and State banks and savings

and loan associations directs that complaints of housing discrimination

4

be made directly to HUD. HUD does not routinely notify any_of

the Federal financial regulatory agencies of the number of complaints
505

it'has received against their memberinstitutions, Some-complaints
1

have been forwarded direttly by complainants to the regulatory agencies

ratheze than to HUD, and,HUD sometimes refers complaints to. the regulatory.

agencies. these are generally processed promptly by the'regulatory ,

agencies themseNes.
P

Office:of the. Comptroller of the Ctikxgney and Federal Reserve

System:

As of early,1974 neither the Federal. Reserve Board nor:the Office of

the Comptroller Of the Currency had received any, complaints against

. ,

505. Holbert interview,. supra note 491. HUD does, however, occasionally

inform regulatory agencies of an isolated mortgage finance complaint.

210
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F.

a
' their regulateea alleging racial, ethnic, dt religious discrimination

, 506

in ending for residential purposes. d Neither'of these'agencies

i i

had checked with HUD to determine if any housing cOmplaints had been
, .--

...-

filed against the institutions they regulate. Neither of the regulatory

agencies had any agreement with)HUD under whiCh HUD would notify them v

of any complaints of discriminationl- Nonetheless, COC's Deputy Chief

Counsel stated that he was under the impression that HUD woul auto
, 2

matically notify COC if any complaints againsenational banks were

51:17

filed with HUD.

B. ,Federal Deposit Insurance Corporation

Investigations of complaint; are normally handled-by FD/C's regional'
, 508 .

.,

offices with assistance from the Legal Division. Complaints are,also

sometimes forwarded to the Unit of Coniumer Affairs in the Division of Bank

Supervision in the central office,which'may then coordinate the.handling

of the complaint. If, after reviewing a complaint, the'Unit finds it 's

worthy of administrative proceedings, it is sent to the General Counsel for

- 509
action.

oea

506. Telephone interview with C. Wekbrook Murphy, Deputy Chief Counsel,

COC, Mar. 8, -1974; and Ryan interview, sutra note 436. FRS routinely

contacts the 12 Federal Reserve.Banks to inquire if they have received

any fair housing complaints, but up to February 14, 1974, they had.

receiveddhone. .

507. 1973 Murphy interview, supra note'436.

508. Wedel letter, suipsa not' 397.

509. O'Neil interview, supra note 550.

t
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. ,

The unit has on file six civil rights complaints dating from 1969

. 510.

through 1973. Two of the six.complaintslwere referred directly to

it by regional offices. One complaint, dated June 7, 1973, was
4v,

initially lodged with the Texas Department of Banking and was then

q z

forwarded to the unit: Thh complainant, a black, alleged that he

was refused refinancing of some land he owned and stated that he saw no

justifiable reason for being denied that loan.

This complaint was reviewed by-the General Counsel. The General

Counsel.concluded that it was "beyond purviewof this Department to 0

order a State bank to -fund any loan application." Moreover, since

there was no dwelling on.this land, the Office of General Counsel .

determined that this complaint was not within the jurisdiction'of Title VIII.

FDIC's view of this complaint was unjustifiably narrow. AdmittV1Y,

this case demonstrates the fact that no Federal statute sufficiently pro-
.

'hibits discrimination in lending. Nonetheless, if the disciimination which was

alleged did in fact occur, it would have been a violat'..on of the Constitution.

1

Further, the Civil Rights Act of 1866 provides that "all citizens of the United.

States shall have the same right, in every State and Territory, as, is enjoyed

510. Until January 1974, the unit had not filed these civil rights complaints

separately from their other complaints. The unit did not trace patterns

of discrimination which called for affirmative action in any insured banks,

individually or as a whole. This Commission was informed that as of

January 14, 1974, the civil rights complaints,would be filed spparately. O'Neil

interview, supra note 450. In October 1974, this Commission was informed that;,

The Consumer Affairs Unit has separated the complaints

'received by it from other correspondence into a single

file. However, even under the old filing method the

Consumer Affairs UniChad'ready access to specific

complaints received by itand also knew 'both the number,

and,content'of the civil rights complaints. Wedel letter,

supra note 397. 212
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by white citizens thereorto inherit, purchase, lease, sell,'bold, and
5.11

convey real and personal property." It is in the interest

of FOIC'fo determine whether or not the allegedillegal action occurred,

and the Federal Deposit Insurance Act, which eteated the Corporation,
512

provides that drastic measures are available to it if a bank engages

in "an unsafe or unsound practice." If such complaints as this are

generally left uninvestigated,then it is impossible for FDIC to judge

whether banks are engaging in the unsound practice of failing to make

loans to persons solely on the basis of. race. Moreover, FDIC should

have informed the complainant of the right to bring a private suit, rather

513
than merely indicating that it could be of no assistance.

A second complaint Vhich demonstrates the laxity of the Corporation
fa

in arresting discrimihatory practices is that of a couple from Columbus,

Ohio, diked April 23,-1973, which alleged raoial discrimination in.

home finance.' A copy of the couple's complaint was forwarded to the

unit by the Housing Opportunity Center of Metropolitan Columbus wIlich.

expressed the Opinion that, the loan was- being denied because ivina for a home in

5

511. 42 U.S.C.111 1982 (971). Although'the language of this act was available
for many decades, it was not applied for £he fullest protection of the rights
of minorities until Jones v. Alfred H. Mayer Co.,-392 U.S. 409 (1968). FDIC
does not concur in this Commission's conclusion that the decision in Jones
V. Mayer may have applicability to this situation. Wedel letter, supra
note 397.'

512. AFDIC sanctions are discussed further in Section VI.

513. In,contrast to the actions taken by FDIC in this case, HUD, ptgff are
instructed to inform complainants of their right to sue in Federal district
court and of organizations which may assist them 4.n this effort. HUD,

title,VI/I Field Operations Handbook (1971). FDIC stated:

...as a matter of practice, the Corporation frequently
advises persons who complain to it of various problems
encountered with insured banks or banks under its direct
'supervision that they seek the advice of private counsel,
assuming that the Corporation has no jurisdiction in the
area. However,'in this p,rticularCase, we would have
deemed such advice inadvisable since the complainant's
right of action was questionable....Wedel letter, supra,
note 397. 213-
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r

an area in which no other minorities lived. The complaint which the center

foiwarded did not include the name of tbo bank which had allegedly denied

the loan. The executive director of the center stated that he had directed

the couple to write to the central office of FDIC in order to.provide them.

with the name of the bank. No letter to FDIC was forthcomingiso the name

of the bank which had allegedlpdiscriminated remained unknown to FDIC.

The subject.was, therefore. dropped. No foliowup attemit was made by FDIC,

to c6ntact the couple even'though the center had forwarded their address

514
to FDIC. .

1

1

a

514. FDIC stated that "The,camplainani specifically requekted that no action
be taken, while the individuals were in,the process of obtaining a loan."

.
Wedel letter, supr! note 397.

FDIC's failure ta conduct an investigation was repeated in anotheecase,

in *hich the com0.ainant alleged discrimination by one of two banks in

Henryetta, Oklahoma, without spdcifyLng the name of the bank.. The FDIC

hsssunervisianbl authorityaver only one of the two banks, and hence

wrote the complainant to inquire thq name of the bank involved. The

qMplainant did not respond to this inquiry so the case was dropped:

Since an investigation of this complaint would have involved tkp review

ofanly one bank, it would have beeri appropriate for FDIC to review this

`bank to detOmine?whether or not its practices were generally discrimina-

tort'.,
, -
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A:ebird complaint was anoanqnymous one dated October 6, 1972, against a

bank in Florida whifr is under the jurisdiction of FDIC. The complaint was

a brief, general allegation that the bank makes nowloans to blacks. FDIC

made no investigation of this complaint but merely stated that an

investigation of the allegation was scheduled to'take place during the next '
515

annual examination of the bank.

ti

O

1

515. O'Nei interview, supra note 450. It is uncertain when the annual
examination was scheduled, since the different regional office conduct
examinations at different times and the date of the last examination in this
banks particular region was not available. mod. In October 1974, FDIC wrote to
this Commission:

,

While we appreciate your view that, the Corporation should
take an active stance in following up complaints, given
the demands placed on our eximihation staff, we feel that
it is-not unreasonable to require that a c mplaint be
sufficiently specific. to provide us with basis on which
to proceed. Notwithstaneing the vagueness [this] cm-

, plaint, it was investigated at a regular examination in
4\ late 1972 and no evidence of racial discrimination in real

estata lending was discovered. Wedel letter, supra, note 397,

21.3
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Another complaint was received by FDIC from a white owner of a mobile

9
home park who alleged that a bank had refused to make loans to blacks,for

purchasing his mobile homes although that bank was making such loand to
' 516

whitei. The.complainantaupplied names of persons who had allegedly been

discriminated against, and these persons were-interviewed by the examiner% and

asked,' supply proof of the discrimination. The examiner reported-that they

were unable to do so. On the basis of these interviews ana the examiner'so
observation that blacks were in the,lobby of the bank; the examiner con0.udecl.

1
,

7 517
c

Oat .no dis crimination had takennolace.

While FDIC files did not indicate what the examiner would have regarded as'

proof of discriminationuit would appear that he or'She should have assumed

some responsibility for determining whether the bank had refused to make

loans to ariPlicants because of their race. In faCt, FDIC did not review

therliank's files to determine whether or not the bank ever received and

referred applications from the minorities named in the complaint or if it had

made any loans for mobile homes.

C. Federal Home Loan Bank Board

It is FHLBB's policy to investigate any complaint of lendidg

discrimination by cne of its member institutions if the complaint was not

initially.sent to HUD or the Department of Justice. Although the FHLBB

516. The complainant' argued that these refusals were hindering him in paying
off a loan he owed to the same bank.

517. FDIC stated, "We understand that the FBI also ipvestigated this matter
and arrived -et the same conclusion." Wedel letter, supra note 397.

One other complaint of racial' discrimination inmortgage financing was
lodged on December 30, 1969, with HUD. HUD'requested'FDIC's'assistance in its

investigation. An FDIC examiner, in conjunction with a BUD investigator, concluded
that there was no racial discrimination. Since incomplete data were contained
in FDIC's files about the complaint, it was impossible to assess whether the
examiner's decision to close the subject was justifiable.

4 216
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has offereaassistance to HUD in handling complaints which have initially

been lodged with HUD, FHLBB and HUD do not yet exchange information on

complaints on a regular basis.

The Federal Home Loan,BinkpLrchhas had no standard procedures for

handling civil rights complaints or anyother complaints which it might-

. 518

' receive. Until recently, all complaints initially received in the central

office were handled by one .Of three offices: 'the Office of Housing and

Urban Affairs, the Office of Examination and Supervision, or the Office. ok

-: tbe General Counsel. in'Octohei\1974, the Doare.s internal procedures

.

CA

were clariOlibd to provide that all disctiminationi quiries or complaints
. ..

,shoUld be referred initially to the Iffice of Hou i*,gand Urban Affairs.

A specificcomplaint against a named institution is then forwarded to the

Office of Examination and Supervision and is then generally seat to the

519

supervisory agent at the Federal Hothe Loan Bank in the region of the

.-. . 520 . 2

institution against which the complaint was filed! The supervisory agent
. ,.

communicates with the institution to determihe if it can justify its
521 ,

actions or, if not, whether it is willinglo take corrective action.

Sometimes the complainant is.also contacted. For example, the

complainant is required to provide the name of the institution

the complaint concerns if sheor he his not already done so. HoWever,

there are no established guidelines as to when contacting a-complainant is

t

518. The bulk of complaints re ;eived by FHLBB involve allegations of illegal
actions in such matters as setting interest rates or terms for repayment.

519. A supervisory agent i an officerof one of the 12 FederalHome Loin Banks
who is designated by the Board to act on behalf of the Board and the FSLIC for
the purpose of handling problems which arise in the enforcement of regulations.

520. The supervisory agent would take this step for any complaint, whether

or not it involved discrimination.

521. PlItt letter, puma note 412.

i

ti
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522
necessary.

If the supervisory agent does not receive what she or he considers

A satisfactory justification'for.an institution's tehavior, or if the

institutiondoes not voluntarily achieve compliance, an -examiner is sent

in to make an investigation. The examiner in turn makes a report to the

chief examiner in .the regionalitffice. The report is sent to Washington

where a decision on the complaint's status is made.

Most complaints, however, Are settled in the field without ever having

been brought to the attention of the .central office. The examiners are often

not accountable to anyone for the judgments they make on complaints. Thus;

there is no consistent overseeing of complaints to ensure that the same
523

standards of evaluation are being applied by individual examiners.

While FHLBB has not found that the absence of more uniform procedures

for handling its complaints creates a problem, this system is inadequate

for dealing with civil rights complaints. Few examiners have the expertise

to handle fair housing complaints, as is shown by the disposition of the

few fair housing complaints FHLBB has received.

522. This contrasts sharply with procedures outlined for HUD staff in HUD's

iievnIFielii.erat1.onsliandboo of March 1971. The &Bakal, instructs
ITICEOM11earilitharitandthe respondent be personally interviewed.
This applies to complaints made by telephone, in writing, or in person and

to complaints received by an investigator in the field. The investigator

'isleinstructed to obtain further information from the complainant if that

provided by the respondent does not substantiate that provided in the complaint

or in the initial interview with the complainant.

523. Examiners must fire reports on all discrimination complaints
investigated by them. The'appropriate chief examiner, supervisory

agent, and regional director of the Office of Examination and

Supervision review the findings of fact and conclusions of each such

report. Platt letter, supra, note 412.

'218
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Five dibcrimination complaints were brought to the attention of
524

th*PHLBB's central office between July 1972 and January 1974. One,

complaintolleging racial and sex discrimination, was from a black woman

in Arkanias who received a loan for well under the amount for whit'.. she

525 1
had applied. The association maintained that the house was in an area

which was old and,deteriorating and that the loan finally made was well
526

'over the vdlue of the homes in the area.

524. These complaints, however, cannot be accepted,as the total number of
complaints against FHLBB- supervised institutions, since complaints received

by theTILB's or by FHLBB's regional offices would not necessarily be brought
to the attention of the, central offices.

525. The association made the woman a loan for $22,000 rather than $30,000.

526. The records did not indicate whether or not the home was in a black
neighborhood. The association maintains that the value of the houses in
the area ranged from $6,000 to $20,000. Z1 9
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The director 'of the regional FHLB asked the chief examiner to

sake an investigation. In the course of that investigation, the
O

manhger of the association,informed the examiner that 20 to 25

percent of all loans made by the association were to blacks'

and'that 60 percent of all hUmetnerovement loans were to blacks.

Although this information should not be taken as the only determinant of

the merits of the complaint in question, the examiner concluded solely on

the. basis of the manager's statements that no discrimination had taken
527

place.

A complaint dated June 12, 1972; was sent to FHLBB by three

Congressmen. The central office sent the complaint to the

supervisory agent in .the region. The complainant, who was
5white,28

had applied for and been denied a mortgage loan of $30,000.

527. Moreover, the examiner never soughtiverification of any of the

association's statements,, including thssetabout the value of the

'house or other homes in the neighborhood. This complaint demon-

strates the need for racial-ethnic and property location data

collection so that examiners trill he able to rely on records for

assessing loan- making policies rather than depend on estimates by

bank personnel.

528. The loan was requested for 90 percent of the purchase price of

the house.

220
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The complainant alleged that the savings and loan official had.said that

the reason for fhe denial was that another home in the subdiVision had

been sold to a black, and thus the value of the subdivision would be

declining. The savings and loan official denied having made the state-

ment and stated that. the reason for denying the loan was that the house

had a substandard frame and was generally of inferior construction.

HUB staff decided that-there was no way to substantiate either

of the two statements and, therefore, took no action. Although there was

clearly no way to verify either the complainant's or the bank official's

statement, there area number of things FHLDB could have done to determine'

whether the denial of the loan was justified. For instance, the examiner

could have determined if other loans were being made by the association
529

MIL

in the neighborhood, whether they were to whites or blacks, and what

kind of terms the loans.were being made on and on what type of property.

The examiner could also have attempted to discover whether

similar loans had been made prior to the black family's moving into

529. In the absence of racial and ethnic data, this information mfght be

obtained by interviewing local minority interest gibups and residents and

purchasers of subdivision homes.
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530

the neighborhood if, in fact, this had taken place.

Another complaintvaafrom a black male who had applied fbr a $20,000

construction loan to build a home in North Carolina. The savings and loan

association informed the complainant that before he could'file an appli-

cation for the loan, he would have to submit a set of plans and speisifi-

cations for the home. Although the complainant did produce a picture and
531

a floor plan of-the house, these were not considered extensive enough.

The complainant was instructed to submit specifications for the home and a

construction contract with a builder before the application could be filed.

When the complainant provided now plans for his proposed home, he was again

instructed.to submit specifications and a contract with the builder.

The complainant never filed a written application and the savings and

530. Another complaint which demonstrates the examiners' dependence on the

bank personnel's statements rather than objective observations was from
a black who wished to purchase a 30-unit apartment building in a black

neighborhood for $300,000; The complainant asked for and was denied a
$225,000 loan. He stated. that the building was less than 8 years old and
that the purchase price was $60,000 less than the market value. He also
alleged that it would cost $400,000 to replace the apartment building.
The savings and loan association reported that the building was deterio-
rated. It told the complainant that if he acquired the property and
brought'it into good physical condition the association would consider
making him,a,loan. The complaint files, did not indicate whether the :
examiner had looked at the building or required an appraiser to do so in
order to concur with bank personnel's statements regarding deterioration.

531. The association also conducted a credit check on the complainant

which they found troubling. The complainant answered that the
prOblems which showed up in the credit check were caused by his
son rather than himself. Accordingly, the association wrote to
the complainant:rand reportedly informed him how he could

straighten out his credit'report.
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loan association, cited the complainant's failure to coo so

. 532
. .

as the primary reason for not making the loan. It,appears,

however, that the association had come up with so many con-

ditions pehding the acceptance Of a written application that the
ti

complainant may well have given up hope of obtaining the lcian from
533

the particular association.

532. The FHLBB wrote back to the Complainant, restating the loan

association's reasons for denial of the loan and inviting a response.
The complainant never wrote back to FHLBB.

533. The complainant may, have believed that he could not enter into a
construction contract until the savings and loan association had given

him a promise of financing. According to Federal Home Loan Bank Board
officials, a promise of financing from the association would not be a
requirement for signing a construction contract, as one of the pro-
visions.of the contract could provide that the contract is subject to the

buyer's obtaining adequate financing.

0
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In addition to the complaints of discrimination FHLBB received

534
during fiscal year 1973, it received a number of complaints

alleging omission 'of a nondiscrimination statement in advertising.
,. 535'

FHLBB officials, too, had noted such omissions, ,
FHLBB could not

536,,
/ state the number.of such violations which were uncovered. 'According to .

537

FHLBB, apptopriate corrections_ were made in each instance.,

534, A complaint which was received by the FHLBB from-HUD in January
1973, but which was not covered by Title VIII of the Civil Rights

Act of 1968, demonstrates initiative by the FHLBB in undertaking an

investigation. The an wished to receive refinanctag,for a

loan on a small shopping center he owned in a black community in

California. He had attempted to .get financing through his broker

from nine savings and loan associations and some, mortgage companies

and commercial banks. The complainant alleged that although he was

denied the loan,. owners of shopping centers in nonolack neighberhoods

had received such loans. Although the loan being,sOught-did not involve'

finan^ing a dwelling, the FHLBB orderedan investigation of the

situation, arguing that the denial of the loan could constitute a

violation of.the Civil Rights Act of 1866. Therefore, an examiner was

sent in and instructed to interview both'the complainant and his

brqker. It was deemed impractical to interview representatives from

all nine savings and Goan institutions. From that point onward, FHLBB's

handling of the tompiaintwas deficient. Through conversations with

the broker, the examiner _concluded that alLof the broker's inquiries

for loans had been conducted over the telephone. The broker stated

that most of the replies indicated that the associations were tot

making commercial loans or were not making loans in that'"particular area."

Further discussion with the btoker disclosed that he had not made farther

attempts'tq acquire a loan and that an appraiSer had not been-calleein

to estimate the value of the property. The examinef,00ncluded that

because there was a lack of persistence in acquiring the loan, further

action was not warranted. This raises the question dT, how many times

and in what manner a discriminatory denial' of a,loan would have to be made

before it would be considered a violation of law by theJHLBB
examiners. Although discriminatory action by banks was also alleged to'

have taken place, FHLBB did not forward the letterto any of the other

regulatory agencies. a %

535. .During that year, several FHLBB officials frequently reviewed newspapers
looking for mortgage finance advertisements by savings and loan associations.'

536. Interview with Robert Warwick, Deputy Director, Office of Housing and
Urban Affairs, and Francis Eassarelli, Assistant Deputy Director, Office ,

of Examination and Supervision, Apr, 4, 1974.

537. Id. 224 ,
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VI Sanctions

All four Federal financial regulatory agencies prefer to use

1

informal methods,to bring

to whIth:ffieir regulatees

538
offices send- letters 'to

about compliance with laws

are subject. For eXample,

errant institutions and to

and regulations

FHLBBjregional

the Board's central

office if unsound patterns aie discoverecUby examiners. Similaili,
"

the Federal Reserve System metes what it calls "moral suasion--for

example, writing letters to urge banks to correct unsatisfacteh con-

ditiona or practices and holding meetingb with'the bank's management.

If necessary, the FRS will contact the appropriate regional Reserve

Bank to urge it to put pressure on the bank in question. According
0

539
to FRS, thisrmethod.usually proves successful.

(7) If voluntary,effores fail, the agencies may invoke more drastic

measures such as cease and desist orders, termination of a_charter or

insurance;.) removal of directors or offiCers, of suspension from the use

4 t

538, .These letters are referred to by FHLBB as "comment letters."
0

539. 'Ryan 'interview, supra note 436.

225'
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540

of credit facilities, but these stringent methods are rarely used. For
541

example, the Federal Home Loan Bank Board has never terminated a charter.

-Since no fair housing violations have been uncovered by any of the

540. For example, the National Housing Act provides the FSLIC-with the -

authority to issue, cease. and desist orders t6 FSLIC - insured institutions,

and the PHLBB has similar cease and desist authority with reapect toYederei

savings and loan associations under sectior0(1) siflEhe-A6me Owner's

than Act of 1931.* Section 5(d) also empowers the FABB to,appoini a

conservator or receiver for Federal savings and loan association upoi the

ground, among other things, of willful violation c,a cease and desist order

,which has,become final. The'Flatis authorized by. Section 8(a) of the.

Federal Deposit Insurance Act to teranate the deposit-insurance of insured

banks which are in violation of applicable laws. The FininciarInstitution

Advisory AA of 19'66 (12 U.S.C. § 1464(d) (1970)) empoWers the Federal Reserve

System to issue cease and desist orders.

. 541. Warwick and.ftssarelIi interviewi.sunra note 536. In 1972 the Federal

Depdsit Insurance Corporation issued cease and desist orders tn1.0 banks.

As of December 31 of that year the cease and desist orders outstanding

numbered 13. Cease aqd'desist orders were discontinued' against two banks.

FoAmal written agreements outstanding Decembet 31, 1972, numbered three. During

that same year, five new termination'of deposit insurance pidceedings were ini-

tiated. Action was discontinued against onebank when it took the necessary

corrective action. At the end of 1972, action against the remaining four banks

awaited either the completion of the corrective period and subsequent re-

examination, or the analysis of the examination report. Most of these

proceedings were initiated against banks which had engaged in risky

financial transactions.

A)
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regulatory agencies, these sanctions have never been used against
\4 " -.,,,

regulated institutions which fail to comply with.Title .'/III.,

A

542. The Federal Home Loan Bank Board's regulation has been criticized
by the Center for National Policy Review !to its lack of emphasis on
-providing for the use of the sanction of rmination of a member. ifisti-
tution's charter as-a penalty for violation of the Board's fair housing
regulation. According to,FIILBB officials, these cease apedesist orders
can also be ,used as sanctions against associations in violation of
Title' VIII of the Civil Righti Act of 1968, although the Board'i regu-
lations concerning Title VIII fail to mention theCuse of available *7

sanctions. Telephone interview with RebecceLaird, Attorney, Office of

General, Counstl, Fgderai Home Loan Bank Board, Mar. 8, 1974.. In a recent
letter to this CommissionFHLBB wrote that it:

does not repeat the sanctions available to it
to enforce its regulations in each separate
regulation, because the'same sanctions are avail-

able for enforing all of its regulations. Platt

letter, supra note'412.
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yti, Social Action Programs
4

f.A. The Federal Home Loan Bank Board

During calendar year 1972, the Board began assisting savings and
.543

loan associations in several cities to establish neighborhood housing

service agencies. This effort is modeled after the Neighborhood Housing

Service (NHS) program begun in Pittsburgh, Pennsylvania, in 1968. The
.11*

Pittsburgh program was designed to arrest the.decline of urban neighbor-
.

hoods which were in basically good conditiOn but which showed signsof

deterioration. It is not a piogram to iehabilitateardcore ghettos.

Three groupsare invol4eeln the program: (1) financial institu- -

tions, principally savings and loan associations; (2) community

residents of the particular neighborhood; and (3) the local government.

The.FHLBBI.8 role is primarily to help set up the plan rather than to

see that it is implemented. FHLBB reports that it use' its position

/

to convene lenders and to encourage their participation in a program which
. r-v

-
.

.
, .

makes loans in areas which are not usuaily considered to qualify by ordinary

standards
544
.

-
41-

543. Programs have been initiated in Oakland, Cal., Cincinnati, Ohio,
Dallas, Tex., and Washington, D.C. They have been planned for Plain-
field, N.J,, Boston, Mass., and. Jamaica, N.Y. Telephone interview with
Elizabeth Burnett,.Support.Staff, Office of Housing and Urban Affairs,
FHLBB, Apr. 26, 1974.

544. Warwick interview, supra note 438.

.228
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In order that this program not be misconstrued as redlining

by Various community groups, the FHLBB has urged savings and loan

institutions under its regulation to keep up their usual loan-making

level in other areas as well, rather than let their participation in

the program serve, as their sole effort to -lend in a declining area.

They are told to "supplement" usual loan-making by the prograp rather
545

than "supplant"

In addition to participating in the NHS program, the FHLBB has

implemented a program of assistance to minority-owned or minority-.

controlled savings and loan associations. The Board offers on-the-Job

training and technical assistance for employees of these associations.

545. Id. Under the NHS program, a homeowner whd is interested in re-

habilitating her or his home receives an analysis of the need of rehabiliation
and financing. _Those homeowners whom:the NHS staff feel would qualify for
a conventional or FHA loan are referred to a participating financial institu-
tion. Those who do not qualify are considered by the NHS loatf committee,
which is controlled by community persons but which also has lender repre-
sentation, foi loans from thehigh-risk.reirolving loan fund, which is
financed by large private donors. 'The repayment terms are designed to fit
the borrower's ability to pay, including' extending the term of-the loan,
reducing Its int6est rate,or dropping the interest 'rateto zero. The
prograi does not preclude new buying in the particular neighborhood.
However, loans made to new home buyer are ordinarilrset at standardie
involving the usual level of risk. The number of default experience&
the program had encountered were 'reported to be encoUragingly low:" id.

1
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B. Federal Reserve Syspm

AlthougIrtheSystemhas no social action program of its own,

realizes that it is important that its bank examiners do not inhibit

banks from making loans which are' substandard in quality under their
46

own social action progral Therefore, it makes exception to -its

financial soundness requireme'nt and endorses the extension of credit

for the purpOse of providing fuAds to minority-owned or,small

businesses, the financing of low-income housing, and the funding of

S".

enterprises whose objectives and purposeat.are of a civic or communiei

nature. It has urged its examiners to report separately all marginal

roans uncle') a particular bank's social action program. The examiners

were informed of the Feder411 Reserve Board's view that a bank which

a stated policy of making social action loans should .not have tha

gram criticized if its overall financial condition permits the taking

,

of. higher than normal level risk.

.546. The FRS does not collect information on which State member banks have

such programs. Telephone interview with John E. Ryan, Supervisori Bank

Examiner, FRS, Apr. 26, 1974.

N
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C. Federal Deposit Insurance Corporation

On August 11, 1972, FDIC put into effect the Leeway Investment

Program,which was designed to encourage banks under the Corporation's

Supervision to invest in organizations engaged in socially-o$ented

programs. To be eligible'for support under the Leeway Investment
f

Program, an organization must have socially desirable goals which are

community oriented. For example, an organization engaged ip minority

business enterprises or in financing low-income housing might be assisted

under the progra FDIC permits,the institutionsit supervises to take

1.1

greater than normal investment risks in their assistance to such organiza-

tions.

oy
The Corporation does not have any statistics available as to how many

banks are making thl's kind of. investment. t also does not have any

information on the type of investments being made or their results. Thus,

it-has no mechanism to evaluate the Leeway Program.

231
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D. Office of the Comptroller of the Currency

COC isthe only Federal financial regulatory agency which,

by law, is instructed ,to allow national banks to invest 'in

community funds or such charitable or philanthropic organizations

547

as are judged to be in the bank's interest. COC has issued interpretive

rulings on this law which prescribe that the following conditions must be (

*
met for making such investments: (a) the project must be of a predOminantly

548

civic, community, or public nature and not merely private or entrepreneurial;N,

and (b) the baiik's investment in any one project does not exceed 2 percent

of its capital and surplus and its aggregate investment in any one project

does not exceed 5 percent of its capital and surplus.

The rulings also state that such investments may be charged off
549

on taxes as a contribution if they are not paid back. If the bank,4

wishes to require repayment and thereby carry the investment as afi</-

asset, the examiners are instructed to teat it as permissible even

though it may be a high-risk loan.

547. 12 U.S.C. § 24 (1970).

548. Thus, an organization engaged in producing lou-income housing

might qualify.

549. Department of the Treasury, Office of the Cqmptroller of the

Currency, Comptroller's Manual. fox N4ional_BankS, Interpretive Rulings,

87.7480 "Investments in CommDnity Development Projects" 3-33 (undated).
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.;
VIII. Organization and Staffing

In order for the Federal financial regulatory agencies to have an

adequate fair houSing program, each agency would need a full-time fair

housing director assisted by at least two professionals. This staff would

write guidelines for regulated institutions, develoR a fair housing manual and

-training program for examiners, review selected examination reports with respect

to fair housing, participate in the examination of selected banks and savings

and loan associations, and review complaint investigatiOns made by their
550

agencies, including their regional offices.' They would alsO review a

sample of affirmative fair housing programs maintained by the regulated

3_51

institutions. Moreover, for the regulatogy agencies to operate successful

fair housing units, the directors would need a policymaking role within.the

resp'ctive agencies. It is thus imperative that the director report directly

to the agency'head and have rank equal to the general counsel.

550. In the case of the Federal Home Loan Bank Board and the Federal,Reserve

System, this staff would also review on a sample basis any complaints received
by the Federal Home Loan'Banks and the Federal Reserve Banks;' respectively.

551. While no requirement currently exists for regulated institutions to have
affirmative fair housing programs, there is a gredt need or such.programs.

See pp. 150-151 !flora. _
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,

In addition, certain examiners should be assigned permanent fair housing

responsibilities: These examiners would assist in the fair housing

training and supervision of other examiners,. so that, as atule,a review

of the fair housing.policies and practices of each regulated institution
552

could continue to be incorporated in the regular examination. None of

the regulatory agencies, however, has an adequate fair housing program.

552. In the case of small banks, however, when a fair housing review

might add proportionately more time to the time necessary for bank-

examination, the special fair housing examiners might make the fair

housing reviews themselves.

I
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A. Federal Home Loan Bank Board

The Board's civil rights efforts are carried out jointly by the

Director of the Office.of Housing and Urban Affairs (OHUA), the staff

of, the Office of Housing and Urban Affairs, the Legislation Division of

the Office of.the General Counsel, and the Office of Examination and

Supervision. 'The Director of Housing and Urban Affairs, who is also

Director of FSLIC, spendapproximately 25 percent of his time on civil

rights matters. The Deputy Director of OHUA, who is primarily in charge

of civil rights
553

this regard.' .

matters in that office, spends 75 percent of his time in

In addition, all savings and loan examiners also have

fair housing responsibilities in that they are expected to administer

the fair housing questionnaire in conjunction with their savings and loan

examinations.

553. The,duties of the.Deputy Director include designing and refining FHLBB's,
policy positions, assessing the feasibility of collecting racial and ethnic
dita, working oil the Board's nondiscrimination guidelines to clazify its
regulations in this area, corresponding with complainants, analyzing pro-
blems of discrimination in both lending and employment and more specific
Assues such as redlining, designing programs to assist minority savings.
and loan associations, and working in conjunction with the Office of General
Counsel in developing legal positions. Warwick interview, supra note 438.
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B. Federal Reserve System .

The Program Director for Banking Structure is the official responsible

for overall implementation of Federal Reserve System policy under Title

VIII of the Civil Rights Act of 1968. Fair housing, however; Is but one

of this person's major duties. The Program Director for Banking Structure

. '554

also holds the position Of.Deputy Director of the Division of Supervision

and Regulation.
)

Due to this official's- busy schedule, many

have been unofficially delegated to one of the

fair housing responsibilities

staff members in the Division

of-Supervision and Regulation. This person estimates that he spends 15 to 20

percent of his time fulfilling his fair-housing role. His duties .in this area

include teaching in the examiner training school, attending meetings with

personsseeking information on the Board's fair housing program,
555

responding

to letters from interested organizations,
drafting poster requirements

for fair lending, and, primarily, working oh possible imprOVements of the

Board'; fair housing program, which
includes obtaining advipe from members of

.556
FRS staff.

554. As Deputy Director, this person has responsibility for'such matters as

oversight of bank examinapiors and supervision of foreign banking activities.

555. The primary responsibility of the Program Director is the approval of

applications' from banks for changes in their structure,- such as mergers

between banks or the opening and closing of branch offices.

556. Ryan interviews.aupra note 436.
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In addition; all examiners are responsible for including the fair,

housing, questionnaire in their bank examinations. A staff attorney

in the Board's Office of General Counsel.is priwily.responsible for

providing the legal advice concerning all the Board's proposals to

further fair housing objectives.

C. Federal Deposit Insstance Corporation

FDIC regional offices and the Office'of Bank Supervidion carry out
t

such civil rights responsibilities.as the agency presently acknowledges.

557
There art no specific fair.housing assignments in any of these offices.

Pair housing assignments are made on an ad hoc basis by the Director of

'the Office of Bank Supervidion or by regional directors. Assistance on

legal issues such as is needed in drafting-fair hotising requirements isif--
also ad hoc and is provided by the General Court;e1.

D. Office of the Comptroller of the Currency

There are no specific fair housing assignments at COC. .Complaints

regarding fair housing violations would be handled by the Office of

Chief Counsel in the same fashion as any other complaint. The Deputy

Chief Counsel estimates that he spends about 10 percent of his time,

a d that COC as a whole averages about one full-time, person, on fair

ho sing duties. Most of that time has been devoted to.drifting fair
558

housing requireMents.

557. Murphy telephone interview,. supra, note 508.

558. FDIC responded:

...given the volume of complaints received by this
Corporation, at this alp we find the staffing devoted
to 'civil rights compliance efforts to be adequate. It
may well be, however, that expanded staff will be indi-
cated for this,purpose in the future. Wedel letter,
supra note 397.
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Chapter 3

Veterans Administration (VA)

I. Program and Civil Ri hts Responsibilities

4.

.
The Loan Guaranty Service (LGS) in the Department of Veterans Benefit's

-, ,

administers the pr grams set up to assist veterans in buying a home. VA '

assistance is provided through a guaranty or insurance of the veteran's mart.

... 559 ' -

_
'

gage, or in rural areas where mortgage funds are unavailable, through a direct

560
loan program. The VA program is designed not only to assist the veteran in

561 .

becoming a homeowner, but to assure that he or she remains one. The VA --

..i

frequently counsels veterans on the management of their/home, payments. Further,..

-in the event that a lender moves-to foreclose on a veteran's loan, it is not

unusual for the VA to intervene and persuade the lender to delay foreclosure..
.

.

TO carrying out its function to provide housing assistance to veterans, VA

engenders benefits for builders, developers, individual home sellers, appraisers,

,

559. Since its inception in 1944 through June,1974, the VA guaranteed 8,817,238

loans totaling approximately $1b6.4 billion: The number of loan applications

received:per month varied from region to region. For example, in fiscal year 1974

the Los Angeles, Cale, region received on,the average 3,500 applications monthly;

San Francisco,,Cal. - 1,800t Waco, Tex. - 10206; Boston, Mass. - 400;.Micago,

- 700; and New Orleans,.Li. - 500. Attiehmentto letter from OdelleW.

Vaughn, Chief Benefits Director,; Veterans Administration, to John A. Buggs, Staff

Director, U.S. Commission on CivilRighps, Oct. 24, 1974.

560. Direct loans comprise a very small part of the VA's overall loan.program.

From 1950"through June,1974c apprOximately 320,000 direct low* were made. -For

example, the Wacoo.TexisA regional office makes 8 to 10 such loans monthly;

the New Orleans, Louisiana, office makes two to three. California and Nevada have

not had the direct loan program since-1969 because of the availability of private

lender financing in those States. Id.

561. VA guaranteed loans can be guaranteed for up-to-60 perdent_of,the loan amount

or $12,500, whichever is the lesser. 'Seventy-three percent of all loans guaran:

teed, in fiscal year.1974 were-for100 percent of the loaniamount, i.e., =Amu.

,payment. 'Legislation pending in Congress as of October 1974 Would'increase

maximum guaranty to either $15,000 or $17,500. Id.
.
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562
and management and sales reaLestate.brokers. Buildersmnd developers may

563
apply for VA subdivision'feasibillty letters, which oan then be used in

obtaining construction financing. 'In addition, builders and individUal

'

sellers may obtain a VA Appraisal at a set:fee to determine the maximum loan

amount that VA will guarantee, an amount VA, considers to be the current market
4 564

value of their houses. Since the ;Loan Guaranty Service ia also responsible

for handling the sale ofproperties acquired by the VA through foreclosure0

565 ' 566'
proceedings, . it offers this business to private real estate brokers

,

Who manage the properties and sellthem.on the open market.

567
The VA. is charged by law and Executive order to administerlts housing

*program for veterans without discrimination on the beets of race, color,

562. The VA deals with approximately 3,000management brokers, 45,000 sales
,brokers, and 5,000Pee appraisers annually.

.

561. Issuance of a'subdiviSion-feasibility letter by the VA means that the VA has

'determined that there is a need for such housing and, that construction plans are
feasible. In its review, VA examines such matters as the existence of water and
sewer facilities. The nuiber of applications made each month for feasibility
letters varies from region td region. For example, the Los Angelis Loan Guaranty
Office 'receivesan average of 15.applicatiOns per month.

'564. VA apppints a roster of qualified appraisers and regional loan guaranty offiCes

designate an approvi'd appraiser to make each appraisal for a set fee. Appraisers
' are paid by-the peMon:requesting the appraisal. Vaughn letter, Aupra note 559.

565. The VA acquire8 17,221:properties in fiscal year 1973.

566. VA utilizes the services' of real estate Ilrokers on a fee'i.asis to manage VA-
acquired properties! and identify and oversee, necessary repairs. Stich ma4agement ,

- brokers are'paid a Monthly fee of $10 per assigned property. The acquired
Properties are offered for sale on the open market. All real estate brokers in
the area have an'opportunity to show and sell the properties. The real estate
broker who submits the pUrchase offer accepted by'VA for a property receives a
5 percent commission. 'Vaughn letter, supra note 559.

1

567. Title VIII of thm Civil Rights Act of 1968 requires the VA to administer its
program and actfiaties affirmatively to fdrther fair housing. Executive Order
11063, issued in 1962, requires the-VA to "take.all Action necessary and appro-
priate to prevent discriiihation because of.race, color, creed, or national

origin," in the sale of !lousing assiitect or guaranteed through its programs.

1

1
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568

creed", or national origin. In addition, it is responsible for

*assuring that minority veterans are given an equal opportunity to

i4chase hoices with VA assistance and that all parties concerned with

VA housing programs -- builders, deielopers, home sellers, appraisers.,

and brokers--deal with minority buyers en'a nondiscriminatory,basis.

Sex Discrimination \

Stated that it'did not, And had not in the past, made a

between male and female veterans in its legislation and
569

relating to its housing grogram. TheVA maintained that in

^

The VA

%distinction

.
regulations

568. In August 1974, Title VIII of the 'Civil Rights Act was amended to in1.9.4e
the prohibition of discrimination based on sex.

.

569. Interview with Edward A. Echols, Director,,Loan Guaranty Service, and
tranor Harmon; Leon Cox,. and Bruce Smith of his staff, Veterans Aciministra-

t on, June 20, 1973. Where the use of pronouns .has. been necessary, VA
regulations and manuals sometimes use masculine pronouns to include the
feminine gender as well. On April 4, 1974, VA,issued a regulation stating
that any VA publication and any communication, within the-agency, to
beneficiaries, or to the public, must avoid any appearance of seeming
to preclude benefits for female veterans, dependents, or beneficiaries.
Use of terms such as "his or her" or "the veteran" was directed.to
avoid ground for misconceptions which might arise from the term "his,"
when in fact both sexes are eligible for the benefits under consideration.
39 Fed; Rel.,12248 (Apr. 4, 1974). As L the spring of 1974, the Loan
Guaranty Service has been rewriting a portion of its manual (Loan Guaranty
Operations for Regional Offices, Guaranteed and Insured Loan Processing
Procedures, M 26 -1) on-veteran eligibility in an attempt to tmplement
this regulation. . -
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the review of applications fronveteransAior guaranteed loans the same, criteria

are applied to both males and females. It has never, however, measured the

extent to which field-stations provide 'equal treatment ofothe sexes.

Until July 1973, VA did

amount of pe working wife's

571 ,.

repay a mortgage loan. This practice meant thpt some field stations ignored

mot require local field stations to include the full

570 ..

income when calculating a veteran's capacity to

the wife's income altogether, and others used the wife's income only to offset

regular family expenses such as car or credit payments. The result of this

,policy was that often veterans, many of whom were minorities, were denied VA

assistance in purchasing a home if they were part of a two-income family.

572

In July 1973, a Department of Veterans Benefits Circular Was issued4

-'requiring VA field stations'to provide for full recognition of the income and

expenses of b th veteran and spouse in determining the ability to repay a loan

.

obligation. Not only does this policy aid the minority veteran who is a member

570. VA permits veteran's spouses to share in'the ownership of homes purchasea with

loans to veterans which have been guaranteed by the VA. VA qtated that:

It should be understood that the Loan Guaranty program is fof
the benefit of "veteranet not their spouses, parents, etc. The
word "veteran" is defined by law as one who has served a specified
period of rime on active uty in'the armed forces of the United 's

States and who was discha ed tinder conditions other than dis-
honorable. Inrecognition of the concept that the family unit is

- the basis for our society, VA permitted, by VAR 4307, acquipition
of a portion of the ownership (title) of the home by the spouse
of the veterans. Vaughp letter, supra note 559.

571. From March,1953 until April 1968, VA permitted Ipt did not require iepouse's

incometo be taken into account in determining yhether the veteran could be eligible
for a loan when the veteran's income by itself was not sufficient. In March 1953
VA provided-for consideration of spouses' income but stated that "No hard and fast
rule" could govern such consideration. Each case was to be considered individually
by the reviewingfofficial: Veterans Adminiitration, Technical Bulletin 135,
March 1953, cited in Vaughn letter, supra note 559. In October 1959 included

take-home income of spouses in a checklist for field office use in an lyzing the
Vt'6-veteran's ability to repay a mortgage. .Veterans Administration, Form 6393,

Oct. 109, cited in Vaughn letter, supra note 559. TO clarify further VA's' policy
with regard to spouses' income, in April 1968 VA "directed that a wife's incoft.
be considered providing her employment was Stable and could reasonably yew expected

jto continue in the foreseeable ,future." Vaughn letter, supra, note.559. .

,572. Departmeni.oflterans Benefits Circular 26-73-24, issued by Donald (E. Johnson,
'Administrator of Veterans Affairs, July 19, 1973.
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/ 573 1.-

of a two-income aridly, bUt this policy is an especially' tant step

in prohibiting discrimination on the ground of sex; protecting married female

veterans and wives of veterans. 'If the VA is to assure that its new policy

regarding spouse's income is being carried out, it will be necessary to measure

the number of mortgage loans which were approved on the batsis of both the

husband's and wife's income. In this regard, VA has begun to collect the
e_

necessary data. Nonetheless, as elf April 1974, there continued to be a sack

574
of data on spouse.income in VA loan programs.

In any event, the VA needs to extend its policy of nondiscrimination on
4
the basis of sex to protectall,women applying for VA-guaranteed loans or

575 ,

purchasing VA-acquired property.1 For instance, single women frequently

'encounter difficulties in'seeking to obtain mortgages; often different .tan-

dards are applied'to applications of single women than to those of_single men,

and cosigners sp_mpre often required for single women than for single men.

Also many,banks simply refuse to make loans to women, considering'them to be a

573. The relationship between racial-ethnic discrimination and sex discrimination

is discussed in Chapter 1, Department of Housing and Urban Development, p. 4.

supra.

574. In an April 1974 interview, VA staff reported that as of fall 1973, data

on spouses' income, collected on loanrapplication forms, had been includid in

VA's reporting system. As of April 1974, the VA had only 6 months of data on
spouses' income and stated that it was too early to tell whether field stations

were complying with the new requirement to treat the spouses'" income equally.

The Director of the Loan Guaranty Service pervonally reviewed a sample of the

approved application forms on a regular basis end 'ad not uncovered any instance

in which the spouses' income was not considered. Interview with Edward A.

Echols; Director, Loan Guaranty Service, and Eleanor Harmon, Special:Assistant

to theDirector; Veterans Administration, Apr. 30, 1974.

575. Females constitute 1.9 percent of the eligible veteran population. Vaughn

letter, supra, note'559.
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576 57,7

L poor credit risk. Single female veterans need protection against such

disoriminatiohlby lenders.

It is too eitly to asses the extent to-which this policy is being

adhered to by the regional offices. Unfortunately, the attitude of the VA

central office isthatit isInot important to monitor adequately the actions of

the regional offices with regard to sex discrimination. Although there are

limitations to the effective monitoring which could be accomplished, given VA's
578

present data collection system, except for the regular evaluatiaft of approved

loans and of rejected applications, the VA does not have any special meanflby

which to Reasure the extent to which field stations provide equal treatment of

the sexes.

The VA's policy prohibiting sex discrimination, while praiseworthy, is

only a beginning. It applies only to VA's field stations. It has not been

imposed by the VA on builders, developers, brokers, lenders, or other partici-
7 579

pants in VA's programs. Since these participants. in VA's programsther

ehathan the VA field stations themselves ke the, majority of decisions to

40 576. Refusal by banks to make loans to women is discussed in Chapter 2, The
Federal Financial Regulatory Agencies, Section II B supra.

577. In considering the loan application of qlbaligible unmarried surviving
spouse of a veteran, the widow or widower is 'Classified by law as a veteran
and as such is treated the same as any veteran. VA reports that if the Veterin's
income is determihed to be stable, all of it would betaken into account.
Vaughn letter, supra note 559.

. ,
.

578. The VA has no way of knowing about the income arid sex of prospective
applicants who are discouraged from making a written loan application by
bank officials or VA personnel. . .-

579. In defense of its position, VI recently stated that:

7 ...until the passage of P.L. 83-383 on August 22, 1974,
there was no Federal prohibition against sex discrimi-
ation in transactions relating to housing, consequently
A had no statutory mandate nor enforcement authority.
It should also be understood that the VA has no authority
to force a seller to sell, a property to a particular
veteran, nor a lender to make a loan to a particular

veteran. Vaughn letter, supra note 559.

c
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580

issue loans, this policy probably will not have a far-reacning effect on

the el tion of sex discrimination in VA programs.
*.

II. Organization and Staffing

The VA central office LGS has a small, but dedicated and diiigepe:

equal opportunity staff,which reports directly to the Director of the

. . Loan Guaranry'Service. (See organikation chart on page 227.) This staff

581

fias responsibility for formula ing equal opportunity policy. It has

recently been increased from two to fotiS.full-time professional employees

.but continues to lack a full-time director with sufficient authority to
582

ensure execution of VA housing, proCedures.

Respahsibility for implementing. equal opportunity poi cy lies with the

regular program staff in the Loan Guaranty Divisions of the 50 VA regional

(

580. For example, VA has set no.requirements or prohibitions on sex discrimi-

nation when builders and developers with VA subdivision approval market and

finance properties themselves: In thesiame sense, if a lender does not .
determine thae'a potential 'borrower is creditworthy, the loan application

most likely will never reach ihe,VA for approval or disapproval.

511. The areas in which(the equal opportunity staff is currently working

are: minority entrepreneurship opportunities and counseling. programs;

racial and ethnic data collection, tabulation, and correlation; and compila-

tion of minority media .directories. In addition, the staff has developed

a summary of State fair'housing laws for use by the field offices.

582. The Director of LGS hai overall responsibility for execution of

the VA'a'fair housing program, but because the primary function of this

position is the general administration of VA housing programs, the

/Director continues to devote no more than 10'percent of his time to equal

opportunity duties. The Director is responsible for the suyervision,lof '

'-the program divisions in' he Loan Guaranty SerVice, as shoiin in the organi-

zation chart on page 227 infra.

I
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583

offices, also referred to as field stations. The location of these
584

divisions is shown on e mapon page 228. They administer the loan

guaranty and direct lo programs and handle the sale of propertiei

repossessed by the VA through mortgage foreclosure.

Eacfi regional Loan Guaranty Division is headed by a Loan Guaranty
585

Officer (LGO) who is responsible to the-Regional Director for-tile '

, day-to-day activities of the office, including fair housing. As of

April 1974, however, there were no full- or even part -time equal opportunity
586

staff in any of these field stations.

583. VA field stations are any VA installation located outside the
central office. They include regional offices,, hospitals, outpatient

clinics, and insurance centers.

584. The Commission's staff visited Loan Guaranty Offices in Waco, Tex.;
csAngeles and San'Francisco, Cal.; Denver, Colo.i. Boston, Mass.;

New Orleans, La.; and Chicago, Ill.

585. In addition, the Chief Attorney and the heads of.the Adjudication
Division, the Veterans Assistance Division, the Administrative Division,
and the Finance and Data Processing Division all report to the Directors
of VA regional offices.

586. Echols and Harmon interview, suora note 574.

I
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The VA central office claims that there are many positions in the
. 587

field stations which have significant equal opportunity components.

.

This assertion; however, is overstated. in fact, the field staff

do not appear to feel a unique responsibility for the equal opportunity

stance of the VA. For example, the Office of the VA Administrator con-

ducted a survey in the spring o 1973 of loan guaranty staff and field

directors so determine those duties which could be eliminated without

detriment to the loan guaranty program. It appears that the LGO's responded

that they would recommend reducing the equal housing opportunity reporting

588

requirements, which are among the principal equal,opportunityduties of

these' staff.

Program staff in Washington also have equal opportunity 'responsibilities.
a89

For example, the Quality and Evaluation Division of the Loan Guaranty Service

incorporates a review of each field station's execution of fair housing

responsibilities in the review of that stati,2n which is sdalduled

every 18 months. It does not, however, condp-ct reviews devoted

587. Response to the Commission's April 1973 questionnaire Xeiteinafter

referred to as VA response/ contained in a letter from Donald E. Johnson, '

Administrator of Veterans Affairs, Veterans Administration, tb Stephen

Horn, Vice Chairman, United States Commission on Civil Rights, June 8, 1973.

These'positions include, for example, regional staff' responsible for handling

nondiscrimination certifications and for processing discrimination complaints.

588. In August 1973, Commission staff asked the Director)of the Loan Guaranty

Service for a summary of the recommendations made by the loan guaranty staff

and field directors in this survey. Letter from Jeffrey M. Miller, Director,

Office of Federal Civil Rights Evaluation, U.S. Commission on Civil Rights, to

Edward A. Echols, Director, Loan Guaranty Service, Veterans Administration,

Aug. 1, 1973.. The Director of the Loan:Guaranty Service did not indicate what

recommendations were made but stated that although 15 of the 60 recommendations

were accepted or approved, none of the recommendationg accepted'had any "sub-

stantive impact on equal housing opportunity." Letter from Edward A. Echols,

Director, Loan Guaranty Service, Veterans Administration, to Jeffrey M. Miller,

Director, Office of Federal Civil Rights Evaluation, U.S. Commission on Civil

Rights, Sept. 7,.1973. In/describing the identification of nonproductive work,

made by this survey, VA later stated that recommendations were made which

"related to the frequency of field station reports on several aspects of our

qual housing opportunity program." Vaughn letter, supra note.559.

589. This staff consists Of six white male professional's. 248
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590

exclusively o civil rights operations.

While the VA Loan Guaranty Service depends almostentirely on

program persohnel, both in the central office and in the field, to

carry out its equal opportunity responsibilities, as.of April 1974

no specific equal opportunity training had ever been given on a formal

591
basis to any of the program staff. This lack of training was clearly

reflected in Commission interviews with VA field station perionnel who

were often unfamiliar with the proper procedures for - processing
592

mination complaints, who frequently had no idea how to utilize racial
593

prOgram data, and who generally had designed no plans for monitoring

the equal opportunity requirements.

A further deficiency is that the loan guaranty divisions'of the
594

regional offices continue to lack minority staff, who would be sensitive

co the.nuances of housing discrimination which they are required to pre-
..

vent. For example, in fiscal year 1973 the Waco Loan Guaranty Office,

Mith a total staff of 96, employed three persons of Spanish speaking

596. The evaluation staff are not accompanied by a member of the Director's

equal opportunity staff when they make the field office visits. The
evaluation staff does, however, consult with equal opportunity staff re-
garding possible problems which may exist ate field station, but such
consultations are carried out on an ad hoc and informal basis.

591. Echols and Harmon interview, supra note 574.

592. The processing of discrimination complaints is discussed further in
Section III B infra.

593. Racial-ethnic and sex data collection are discussed further in Section
III C infra.

.

594. VA Staff stated that, as of October 1974,"no data had been collected
regarding female staff, as to either the proportion of women in all .

grade levels op the numbers of women,in upper level positions. Tele-

phone interview with Bruce Smith,'Equal Opportunity Specialist, Loan
Guaranty Service, Veterans Administration,'Oct. 1, 1974.

249
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background, of whom two were professionals, one full-time and one part-time,
)

,
595

and tutt blacks, neither of whom were in professional positions. The

New Ofleans Loan Guaranty Office, with a total of 50 employees, had only

/ , 596
,

two minority emproyees, both black, and only one of whom was a
597
professional'.

The Boston office had 33 employees, only one of whom was a'hlack and was

in a professional position.

595, As of'the 1970 censui-the Waco Standard Metiopolitan Statistical Area

(SMSA) had a total population of 147,533. There were 9,900 persons of

Spanish speaking background (6.7 percent) and 23,799 blacks (16.1 percent)

in e4.

596. As of the 1970 census, the New Orleans SMSA had a total population

of 1,045,0899including 37,284 persons of Spanish speaking background

(3.6 percent) and 323,776 blacks%(31.0 percent).

597 As of the 1970 census, theBoston SMSA had a total population of.
2,753,750,including 35,063 persons of Spanish speaking background.

(1.3 percent) and 127,035 blacks (4.6 percent).

2.-:0 4t11
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Fair Housing Enforcement Mechanisms

A. Certification

VA's certification requirements are one of its principal tools for-
598

ensuring-nondiscrimination. Prior to 1972, a certification of non-
. 599

discrimination was required,from builders and developers requesting

subdivision'approval and appraisals, from brokers participating in the

VA-acquired property program,. from veterans purahaeing,housing under
600

VA programs, and from purchasers of VA-acquired properties.

In 1972, VA eliminated the certification required of builders prior
C

to giving appraisals of new housing and substituted a notice informing

the applicant of the nondiscrimination requirements under law and Executille

order. In the same year, VA's certification,requirements were extended

to appraisers, who are now required to certify that their estimates of
601

reasonable value have not been influenced by the race,,religion, or

national origin of persons residing on the property or in the. neighborhood.

590. The other is that of complaint processing. See Section III B infra.

599. A certification is a written promise that the signer will not discriminate
in the sale of.housing covered by the certification. Any violation of the
certifications, that is, proof that the signer did indeed discriminate in the
sale of the housing, could result in the imposition of sanctions by ele VA,
including refusal to appraise future properties.

600. Veterans and purchasers of VA-acquired properties areNKequired to certify
that they will not discriminate in the resale of the properties they purchase.

601. The certificate of.reasonable value is a formal statement of the value
of a property, based on iwVA appraisal report.

251
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A11 lenders in thL loan gdaranty program are on continuing notice

via' the tender'sllandbodk that, should they discriminate on the basis of

race, color, reJ1igion or national origin, they may be suspended from
602 ,

...-

further participation in the VA program. Nonethelesd, there exists
603

increasing evidence of discrimination in mortgage financing, and

as of April 1974, tlr VA still did not require an assurance of nondis-7

604

crimination from the lenders with which it deals. Unless VA uses

its leverage and refuses to take its business to banks which do not have

affirthative lending 12Lcedures, it will continue to be a passive party to
- .

discrimination in mortgage lending.

The most serious deficiency in,VA's compliance program is its failure,

to monitor the certifications it requires. As of April 1974, the central

office had not compelled such monitoring, an4poni of the field stations

visited had taken, it upon themselves to determine if VA's nondiscrimination

1

requirements were being followed.

p

602. Vaughn letter, supra note 559.

603. See U.S. Commission'on Civil Rights MortgagelMonev:.Who Gets It?, A Case

Study in MortgA0 iLending Discrimination n Hartford, Connecticut, June

1974. This problem is also discussed by n.A. Searing in "Discrimination

in HomeFinance," 48 Notre Dame Law 1113 (1973. Seealso: Statement of William

L. Taylor, Director, Center for National-Policy Review, Catholic University,

Washington, D.C. on Discrimination in Mortgage Finance before Congressional

Black Caucus Hearings on Government Lawlessness, June 26, 1972; Helena..

Richardson, Consultant.Report: Discrimination in Housing; Int. , December

1971; Survey on Racial Discrimination in Mortgage Financing of Minority

Real Estiate\Brokers in the United States, a survey performed by the

National Association of Real Estate Brokers under a contract with the

U.S. Department of Housing and Urban Development, May 1971. Competition

i B

Antitrust and Monopoly of the Senate Comm. on the Judiciary, 92d Cong.,

2d Sess.,,(hearings held in Aoston, Mass., Sept.13-15, 1971).

604. Echols, atid Harmon interview, supra note 574.
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The rationale fortailure to monitor certification requirements
A

- 605
varies from field station to field station. For example, in Chicago,

606 607 ,

Waco, and New Orleans the LGO's relied -on the absence-of complaints

608 409:

40)

as an indication of compliance.' The San Francisco .field station

maintained thatmo'monitoring of ertifications wasIdone because of the
610

large number of,certifications that it received.' Thelloston LOP

supported his inaction by,the absence of central office requirements.-

Nonetheless,' the responsibility for administering certification

requirements of necessity entails followup to ensure compliance.

Therefore, the field,,stations cannot be.exonerated for their lack of-

611
monitoring by the absence of a Washington directive. As of April

-1974 the, LOS was planning a demonstration project to monitor the. activities

of selleri and'brokers in selected locations. LGS staff hope that this

605. Interview with Harry Leth, Loan Guaranty Officer, VA Regional Office,

Chicago, Ill., in Chicago, May 14, 1973.

606. Interview with William-Miller, Loan Guaranty Officer, VA Regional

Office, Waco. Tex.. in Waco, Jan. 31, 1973.

607. Interview with Paul Griener, Loan Guaranty Officer, VA Regional

Office, New Orleans,:ta., in New Orleans, Feb. 6, 1973.
,

608. 'See note 624 infra, for a discussion 'concerning the unreliabi ity ,

of using the absence of complaints as an index of nondiscrimination.

609. Interview with Norton W. Beachel, Loan Guaranty Officer, VA Regional
Office, San Francisco, Cal., in San Francisco, March*20, 1973.

610. Interview with J.A. Miller, Loan Guarant Officer, VA Regional
Office, Boston, Mass., in Boston, Oct. 26,10;3.

611. Such a directive, however, would be beneficial by indicating that the
central office places great-importance on this activity. It could alsb

9,be used to standardize the types of reviews which field stations would
conduct.
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demonstration prOject will be in operation by the end of fiscal
612

1,eai 1974; If it is successful, the LGS proposed to install a

monitoring program across the Nation during fiscal year 1975. The

Loin Guarant9. Service has received the necessary approval from the '

region to install this demonstration project, but it has not received
613

:*.VA approval for the funding.
A

Joint HUD-VA Nondiscrimination Certificates

In March 1973, in conjunction with the Department of Housing and
614

Urban Development (HUD), broker certifications'were expanded from a

simple assurance of nondiscrimination, so that any broker participating

in the sale or management of HUD- or VA- owner} properties must promise

that neither they nor anyone authorized to act for,them will act in

612. Echols and Harmon interview, supra, note 574.

613. Id. As a result, the staff could not provide more Aetails on

where or how the demonstration project will be effected.

614. The VA made the decision to-require affirmative marketing by brokers

in conjunction with HUD. The two agencies believe they ought to follow

nearly identical procedures in handling their acquired properties. Also,

since-they deal, in many instances, with the same brokers, it would be
most effective if the two agencies adopted the new requirement at the

same time.

`'54

t.
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violation of the, fair housing provision of the Civil'Rights Act

of 1968 or Executive Order 11063. The brokers. must further agree

that their staffs will be instructed in policies of nondiscrimination,
615

that' the fair housing poster will be'irominently displayed and.the
616

. f

equal hoySing opportunity logotype ,will be used In all ,

advertising, that minority media will be Utilized VhenrIadvertising the

sale 24 any propertieu'ana that a nondiscriminatory' hiring policy

will be maintained. Finally, the brokers agree that'noncompliance

by them or their organizations will be proper basis for Wring them

from VA and HUD programs.

VA and HUD sent separate letter to brokers to implement this joint

agreement. On June 1, 1973, the VA field stations sent letters to all

management and sales brokers on their rosters informing the brokers that

thtY are now required to carry out these affirmative fair housing market-,-

ing practices for all their liitings, including new VA listings_. The

615. The new VA fair housing posters, which.are printed in both Spanish,

and Engliih, are similar to the HUD fair housing posters, and publicize
the Plrohibitions,of Title VIII.

616. The equal housing opportunity logotype is an often used trademark
symbolizing nondiscriminatory housing practices by the displayer.

thereof. It is reproduced in Chapter 1, Department of Housing and

Urban. Development, p. 82 supra.
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brokers were instructed to sign certification forms and return them

to the VA field.stations by July 2, 1973, or their names would be

removed from the VA'roster and they would no longer be eligible to
617

manage or, sell VA-owned properties. This.step is by far the most

positive action the VA has t'aken to fulfill its obligation to administer -

its programs so as to further the purposes of the Fair Housing Act.

VA instructions clearly state that these certification requirements
618

'apply to all listings'of a broker, not just VA- or HUD-owned property.

Thus the VA. has broadly acknowledged its Title VIII responsibility to

administer its programs and activities relating to housing affirmatively

to further fair housing throughout the United States. HUD, on the other

4t'

hand, has interpreted its responsibilities more narrowly and issued

instructions referring only to HUD-owned properties.

147 had preceded the VA, in its announcement of the new policy and made

the requireMent of the Federal Housing Administration (FHA)-acquired

.

.

617. In'contrast, HUD indicated that it Will only remove from its roster

all brOkers who refuSe to sign the certification. It has not made pro-,

vision for refusing all sales offers from such brokers. Echols letter,

supra note. 588.

618. Letter from VA Loan Guaranty Officers to management and sales brOkers,

June 1, 1973.

619. The...Federal" Housing Administrsion's unsubsidized housing programs are

similar to those of VA. It, too, provides mortgage insurance and disposes

. of properties acqyired through foreclosures: FHA was created as an itide&-

pedent agency in 1934 to stimulate the private housing and the Name finance

'market through the insurance of mortgages made by private lenders. In 1970,

FHA was made a constituent agency of the Department of Rousing and Urban

Development.
/
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properties program effective as of April 1973. However, when the VA.

instituted the requirement its June 1973, its staff were dismayed to

learn that in many localities the announced new HUD requirement had'.

never been implemented: Instead of contacting brokers who had

already adjusted to an affirmative marketing requirement imposed by

HUD, VA found itself on the front lines confronting the brokers With a

unique and stringent requirement for the first time. To compound VA's

problems, field offices began reporting that only a small percentage of
620

brokers were signing and.returning the new certifications.

Although this new certification could be of far-reaching consequence,

VA has failed to ensure that all of its participating management and

sales brokers sign the certification requirements. As of April 1974,

VA continued to allow brokers who had not signed certifications to sell

VA-owned properties. In fact, VA stated that:

Until the HUD program is fully and uniroimly implemented,
and the operating procedures of the two agencies are
balanced, VA has ,not and will not take any sanctions
against brokers. 621

620. The percentage of management and sales 'brokers who returned the joint
HUD-VA nondiscrimination certificates to VA varied from a high of 52

percent for the Denver, Colo., region to a low of 32 percent for the
Chicago, Ill. region. The remaining eight regions had the following;
_percentages: Seattle, Wash.--48 percent; Dallas, Tex. =-45 percent;
Kansas City, Kan.--40 percent; New York, N.Y.--37 percent; San
Francisco, Cal. --36 percent; Atlanta, Ga.--36 percent; Boston, Mass. - -35

percent; and Philadelphia, Pa.--34 percent. The VA reported Lhese data
by BUD regions, the standard Federal regions (see map on page 22) because
they concern the joint BUD-VA agreement.

621. Echols letter, supra note 588.
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Clearly, the promise of this new certification requirement has

not been filled. For VA to delay its actions until full and unifdrm

implementation of ,the program by HUD may be tantamount to permanently

'abandoning this new requirement.

B. Complaints

The VA has a responsiblity to investigate discrimination complaints

'under its own programs. This includes complaints not only from veterans-

attempting to purchase housing or secure mortgage financing but also

from any person who believes he or she has been discriminated against

by a builder,, developer, individual seller, appraiser, management and

sales real estate broker, or lender benefiting froma VA program.

As of mid4973, VA continued to rely heavily on thetcomplaintsit

received as &gauge for measuring nondiscrimination in its programs.

Since.the Loan Guaranty' Service received only,14 complaints of dtscrimi-

622

nation during fiscal year 1973, it suggested that this small number of
623

complaints may be due to a lack of discrimination under'its programs.

622. Most VA field stations-have not received complaints of discrimination

in recent years and, in fact, many LGO's do not recall that any such com-

plaints. were ever received, as, for example, in the Waco, Tex., and New

Orleans, La., field stations. William Miller interview, supra note 606 and

Griener interview, supra, note 607.
3

623. Echols interview, supra note 569, William Miller interview, supra note 606

and Griener interview, supra'note 607.
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This assertion is unfounded. There is widespread agreement that few
'624

victims of discrimination ever file.complaints. The number of com-

plaints received does not often bear any relationship to discriMination

that may be occurring. Therefore, the processing of complaints is

not an adequate enfcmrcement mechanism to be substituted for conduct- .

incivil7rights reviews of the activities of builders, developers,

lenders,, appraisers, and brokers.

One reason the VA receives so few complaints is because of the relative

anonymity of its faii housing effort. The regional Loan Guaranty OffiCes .

visited by Commission staff have made little effort to publicize that the

complaints filed will be its gated and resolved.: Until 1973; VA relied

entirely On thesexistence of general pamphlets describing its housing

benefits to inform'minoritY veterans of their right to complain of

discximination while attempting to utilize VA housing assistance., However,

since the fall of 1973 field stations haye afso been displaying the VA

fair housing poster which Informs persong of their right to complain to

. 624. Procedures for processing complaints may be lengthy,. inadequate, or
even, nonexistent. Hence, grievances about the operation of a prdgram
may never` be translated intofoimai complaints which are seen.by Federal
program officials. Victims of diacrimination'may choose not to file a
complaint because of reluctance to become involved in the complaint'
process or becafise of skepticism abdat the outcome. In the absence of
knowledge about available:benefits and in the absenceof,knowledge.of . °

their own eligibility for them, many potential benefidiariea may not
even realize that discrimination has occurred. For'a furthei discussion
of this point, see U.S. Commission on Civil Rights, To 'Know or Not Ito,KnoW4
Collection and Use Of Racial and Ethnic Data in-Federal Assistance Programs
4977.1). '
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/e
e

VA field s atiofis in the' event of housing discrimination in a VA
62- .

program;

Theservice which the VA provides in investigating and resolving

complaints is so little knOw7 that it is entirely), possible that a

complainant might direct his or her grievance to HUD rather than VA.

The VA, *owever, has greater leVeragefor resolVing discrimination

complaints in its own programs thait-does HUD-under Title VIII of the

Civil Rights Act of 1968. laien, as a result of a complaint of dis-
,

criminitionin houqing or mortgage finance'against a participant in

626

a, VA program, it has been determined that discrimination has occurred,

627

:VAhasla fair record of providing relief for the complainant. Further,

if the VA finds discrimination in the handling of its acquired property,

. or in the sale of houbing in,a VA-approved subdivision, Executive Order

11063 provides VA with the authority to terminate the offending biiilder

A

625. Theposters (see note 615 supra) also indicate that complaints of
any other housing discriminatidn should be directed to HUD.

,

. . ) ,
i

. ,
,

626. Under Title VIII, HUD has general responsibility 00: investigating
complaints of discrimination in housing on the-grounds oVrace, color,

and national origin. In 1971, NUD began a' mass media fair housing

advertising campaign announcing this *unction. The Campaign created

a large increase in the number of complaints received by the
,,,

Department. .

4
.

627. For example, the Los Angeles VA field Office has received 3 compliants
of discrimination"since 1962. -All three 'complaints came from black .4

veterans and were investigated by the field office. Itistwo cases,

through conciliation, the VA.was ble to persuade the respondents

)1
to sell the houses in question to the complainants. (In the third case

the VA stated that it found no discrimination, since the complainant

did not have the income necessary for the monthirmOrtgage payments.)
Interview with Gene Y. Jarnagin, Loan Guaranty Officer, VA Regional
Office, Los Angeles, Cal., in Los Angeles-, Mar.,26, 1973.
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or broker's participation in VA programs. If HUD receives an identical

complaint regarding a VA subdivision or acquired property, Title VIII

of the Civil Rights Act of 1968 only gives HUD'authority to investigate
628

and conciliate the complaint. HUD has no sanction to apply in the
629

event of an unsuccessful conciliation.

Consequently, it is important that HUD and VA arrange to handle

such discrimination complaints jointly so that all available Federal

leVerage can. be applied to prevent housing diScrimination under govern-

ment'programs. As of April 1974, VA has had little-coordination with
U.

HUD on complaint handling, and there was no written agreeMent concerning.
630

interagency complaint coordination.

628,. ,HUD `does have `the authority to terminate.offending participants
in its own program under both Executive Order 11063 and Title VI of;the
Civil Rights Act of 1964.

629. In theevent of an unsuccessful conciliation, HUD can
.refer the case to the Department of Justice for prosecution.

"630, VA-staff 'state that if HUD gets a complaint which obviously involves
, 1,TA'program, it will send that complaint to VA; for example, if the com-

plainant'had received a VA loan. In some cases, however, it is not
evident-whether a-VA program is involved. In this case, HUD. may do
research-to ascertain whether or not a VA loan. has been made and, if so,
the complaint would then be sent to VA. VA staff stated that they would
not ga.Oomplaints concerning VA-approved subdivisions unless the VA
,approval of.thesubdivision was mentioned in the complaint.. 'If,
however, a complaint unrelated to fair housing concerned technical
aspects of VA's approval of the-subdivision, such as the water-sewer'
facilities-of the-subdivision, HUD.would send this type of complaint
tn'the VA. VA staff stated that they were satisfied that HUD was
appropriately sending complaints tolyA. Echols and Harmon interview,
'supra note 574.

261.
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If the VA takes the appropriate steps to publicize its complaint-

handling responsibilities and to became informed of complaints filed.

with HUD against its program participants, it must' also take steps to

improve its procedures for complaint investigation and resolution. In

fiscal year 1973,VA field offices g*nerally were found to be unaware of

VA instructions on how to handle discrimination complaints which come

directly to their offides.

According to the central office' VA field offices are to handle

discrimination complaints in accordance with a circular dated February

1968 (DVB Circular 26-68-7). This circular, prepared before there

were any full-time equal opportunity staff in the central office, requires

field Offices to forward copies of complaints to the AssNtant Director

t' 631- p

, for Loan Policy, followed by an interim report in t30 days and finally

632

by a report of the closed case.

,

Each field office visited, however, handled complaint processing and

investigation in a different. manner. The Loan Guaranty Officer in Boston

\- 633

stated that he used a 1962 direr ive in processing discriiination complaints.

631. Sed organization chart Onp. 227 supra. The Assistant Director of Loan

Policy heads the Loan Policy'Division.which sets credit standards.

632. The implementing procedures to be followed by the field office in

investigating and Conciliating complaints of discrimination were first

outlined by VA in March 1963." Veterans Administration, Interim Issue
26-63.4, Mar. 8, 1965. These procedures were incorporated into VA's

Manual in November 1965. the procedures listed in the Manual were amended.

in 1968. Veterans Administration, DVB Circular 26-68 -7, Feb. 2, 1968.

The procedures are outdated as they make no reference-to the present full-

time equal opportunity staff employed in the VA central office.

633. J.A. Miller interview, supra note 610.
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This directive, in fact, does not deal with complaint investigations, but

rather with unfair contractual and marketing practices. In Denver, the LGO .

used still another procedure for handling complaints, appointing a committee

from his staff toinvbstigate and resolve them. He cited a 1955 processing

634
manual, updated in 1965, for his instructions. In neither the Waco nor the

New Orleans office could the.LGO's Specifically describe VA-regulations

635
for handling.complaint investigations and resolutions. The Vew

Orleans LGO believed that he would be personally responsible for investi-

gating and resolving complaints, but since he had never handled one, he

636
'

was. not aware of the existence of formal procedures.

C. Racial and Ethnic Data Collection

.The VA has been keeping racial and ethnic data in its acquired property

637
( program since.the fall of 1968. These include data on the property

locations and the race and ethnic origin of purchasers. The data reveal

that while minority sales participation is generally high,- it is' often on a

634. Interview with Rex Johnson, Loan Guaranty Officer, VA Regional.
Office,- Denver,' Col., in Denver, Oct. 26, 1972.

635. William Miller interview,.supra'note 606, and Griener interview, supra
note 607.

636. Griener interview, supra note 607.

637. Data are maintained separately for the following categories: White,

Negro, Spanish American; Oriental, American Indian, and Other.
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638
segregated basis. For example, '64 percept of white purchasers but

only 5 percent of black purchasers bought homes in white neighborhoods

during calendar year 1972. And nearly 48 percent of all black buyers

639

purchased-homes in all-minority neighborhoods. Although 72.4 percent

of persons of Spanish speaking background purchased hpusifin integrated
, 640

neighborhoods, only 17.5 percent purchased homes in white neighborhoods.

The VA indicates that the reason for thesd segregated, buying patterns
.

1 641

is. the difficulty in getting minority families, "particularly Negroes,"

to reside in white neighborhoods. This argument is, singularly unconvincing.

Until- real estate-brokers throughout the .couotry ,practice firmative marketing

-
of all property they list, little progress can be made in ending residential

segregation. As of April 1974, VA-had not enfOrced its broker nondis-

crimination requirements or periodically reviewed the practices.of the

638. A comparision of VA's figures for calendar year I9Z2 and 1970 ceusus
data show that 28.9 percent of the accepted offers were from blacks, who

Comprise 11.1 percent of the population; and 6.7 percent of the offers wprp
from persons of Spanish origin, who comprise 4.5 percent of the population.

On the other hand, only 0.2 percent of thelbffers were from Native Americans,

who comprise 0.4 percent of.the population, and only 0.2 percent of the
orfers were from Asian Americans, who comprise 0.7 percent of the population.

639. VA response, supra note 5§7. Asian Americans and the reminder of black
purchasers bought homes in integrated neighborhoods. An integrated neighbor-

hood is defined by VA as "a street between intersections where the occupants

.on both .sides of the street include whites and one. or more minority families."

VA response to Commission's July 1972 questionnaire, July 28, 1972..

640. VA response, supra, note 587. The remainder of persons of Spanish speaking

:background purchased homes in neighborhoods with no white residents.

641. Id.

26 4
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, brokers selling its acquired properties to ensure that the brokers'

642 -
operations furthet the purposes of Title VIII.

In 1971, VA began' collecting data on the race and ethnic origin of

643
applicants for guaranteed and directloans. In 1973 VA also began

to collect property location data for these loans; data to reveal whether

veterans are purchasing homes with VA assistance on a segregated.or in-

tegrated basis. Iv

in 1974, the' VA central office expanded its data system's() that the 1
.

J
VA would be able to identify monthly trends in minority participation

in VA's acquirKproperty, loan guaranty, and direct loan programs. This-

system will VA to correlate race and ethnic chdracteristics with

such other factors as downpayment size, time lapse between application

and loan approval, and discrepancies in prices paid by minority and white

nonminority buyers. Moreover, it will include radial and ethnic data not

only on participants but also on applicants and /or persons eligible to

participate in these programs. Thus, the VA will be able to determine the

642. Echols and Harmon interview, supra note 574.

643. During the first half of fl4cal year 1972, 99 percent of all applications

for VA home loan guaranties reported the race or ethnic origin of the applicant.

Reporting by field stations on direct loans, however, apparently has been in-
complete; VA reported in October 1974 that "an effort to elipAnate incomplete

reporting on race and ethnicity of veteran buyers led to the issuance ocDVB---
Circular 26 -74 -9 directing field sta ions to collect Ltacial and ethnic / data

on all direct loans." Vgughn letter ra note 559.

A
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relative rates of participation in its programs by various racial and
. / I , .

, .

ethdlc groups. Such a system, when fully implemented, will represent

a significant improvement in VA's use of the data it collects. As of

April 1974, the system was in partial operation and the target date fhli

644 j
full operation was July 1974. At that time, also, the first usable

results from the improved data system will be available.

There are, however, some weaknesses remaining in VA's collection

of data on its loan programs. One is that VA does not plan to'cross-
/

645
tabulate its racial and ethnic data by sex. Given the importanceof

sex disciimination and its inclusion in much recent legislation and gro7

poSed legislation, including discrimination in credit and mortgage, .

financing, computing data by sex is becoming increasingly more crucial.

However, computing sex data separately from racial and ethniodata does not

represent the total picture, especially in the case of minority women. Only

by cross-tabulating data on race atd sex will the most complete information

be made available, thus showing the effect of sex discrimination and of
7

sex-plus-race diseximinatiOn, in ordei: to address' effectively the'problems

646 .

encountered by minority women.

644. As of October 1974, the target date hadbeen reset to January 1975.
Vughn letter, supra note 559.

645. Echols and Harmon interview, supra note 574.

646. For example,.a black female whb is part oa two-income family or who
is the head of household is at a distinct disadvantage in that she may

.
be doubly discOminated against becayse of both her face and her sex.

3,66
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Additionally, because VA's affirmative marketing regulations

s647

have not yet been finalized, data are still unavailable for individual-

subdivisions. Thus, VA is not°able to uncover problems with respect to

individual builders and developers:

Finally, although the VA's collection of racial and ethnic data on purchases

made with the aid of VA loans is generally impressive, its use of these data

is wanting. The central office itself has made insufficient use of the data

it collects and analyzes. When the data reveal apparent inequities, the

primary action taken is investigation of the activities of the field

648
'station in question in conjunction with the routinely scheduled evaluation

of that office.

The field stations have assumed only a minor role in using these data.

Acquired property data are hand-tatiihated in the field stations -and sent

directly.ro.Washington without analysis by field personnel. Raw data from

the loan guaranty,applications are sent by the field stations to VA's

data processing cenfOr, which in turn forwards the tabulations to the

central office. Again, no field analysis is made.

None of the field stations reviewed showed any inclination to use

the data ap a basis for investigation of the operation of their

#41
%.

647. These proposed regulations are discussed further in Section IV A.

infra.

648. The regularlc scheduled reviews are discussed further in Section

II supra.
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programs, or as a means for measuring their own progress in increasing

minority participation in VA housing programs. Further, field stations

have been provided with no instructions as to the use of racial-ethnic

data to which they presently have. access.

In April 1974, the Washington office staff stated thaethey provided

no feedback to the field stations on the data collected in any of its

649
programs. In fact, VAstaff stated that they were uncertain if any

feedback was needed until the results from the expanded data system

650
were'available in July. This argument overlooks the fact that VA has

been collecting some racial and ethnic data for many years and that these

651
data have uncovered fair lousing problems. On the basis of past experi-

ence, therefore,. VA should plan on a regular basis to inform field stations

of the results of its data collection efforts.

649. Echols and Harmon interview, supra note 574. In April 1974, Loan
Guaranty staff were in the procesi of developing a system to identify

monthly trends in VA programs but stated that it was too early to tell
total trends at that point. Id. More recently VA noted that it has
.advised field stations of a comparison between their minority participation
leiels and the minority group representation within their,areas of jurts-
.dfction. Vaughn letter, supra note 559.

650. Echols and Harmon interview, supra note 574..
.)

651. For example, thadVA knows that minority sales partAipation in
its acquired property program is often on a segregated basis. gee
p. 244-45 supra.
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IV, Fair Housing Program Requirements

A. New Rousing -- Affirmative Marketing

652
On August 25, 1972, the VA published a notice of proposed regulations

to institute an affirmative fair housing marketing program similar to that
653

already instituted by HUD in February 1972 and by the Farmer's Home

654
Administration (FmHA) of the Department of Agriculture in December 1972. The

proposed affirmative marketing regulations require new VA-approved sub-

divisions and, new VA- appraised housing to be marketed to all prospective s,

buyers in the community, including minority residents. Affirmative marketing

would be assured through submission of a marketing plan by the individual

655
developer or builder to the VA. Approval of the plan would be a necessary

prerequisite to receiving VA approval or appraisals:
,

The greatest weakness of these requirements is that they do not extend

656
to housing in subdivisions which have already received VA approval.

652. 37 Fed. Reg. 17217 (Aug. 25, 1972).
#

653. 24 C.F.R. 0 200.600 dt. sect. (1973).

654. 7 C.F.R. 0 1822.381 et seq. (1972). The FmHA regulations are not nearly
as Specific or comprehensive as those published by HUD. For example,
unlike HUD, the Farmers Home Administration does not require a written
affirmative marketing plan from builders and developers indicating how
they will comply with nondisciiminatory requirements.

655. Such a plan might include program r publicizing the availability
'of units to minorities and specifically rec it buyers and tenants
for minority hiring, anddfor educating .the builder's amn.staff on fair
housing responsibilities.

\
656. Since subdivision approval is-received prior to construction, An
undetermined number of houses previously approved have. not yet been sold.
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Nonetheless, the proposed regulation could be a significant step forward'

by the VA from paper compliance to true affirmative action as required

by the 1968 Fair Housing Act. The VA, however, has procra;tinated

in issuing the regulations, which have not yet been published in final

form. In the fall of 1973, VA officials' explanation for the delay was

that the requirements "have been revised for compatibility with the
.657

current basic purposes of the VA loan program and are under staff review." .

658

VA officials referred to a speech briFloyd Hyde, Under Secretary of HUD,

which they interpreted as deemphasizing civil rights in government housing

659

programs as another reason for the delay. The officials further indi-

cated that the VA had postponed the issuance of these requirements
660

the President' made a statement on Federal housing programs and policies.

657. VA response, supra note 587:

658. Remarks by Floyd H. Hyde, Under-Secretary of Housing and Urban

Development,before the Los Angeles Area Chamber of Commerce, Los Angeles,

Cal., June 18, 1973.*
-4

659. Echols interview, supra note 569.

660. VA response, supra note 587.
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This statement was issued in Septembpr 1973 and did not contain

kspecific.proposals relating to equal housing opportunity nOr'did

it relate to or affect VA pro i ams.

As of April 19Th, more than 7 months after this statement was

made, the regulations were still not forthcoming. At that time, VA's

explanation for the delay was that it is attempting to evolve a plan
/

which will be more effective than that which Hnolhas implemented. VA

661
staff also believe that the results of the new data system must be

available before they can issue the regulations. They argue that through

the data system the VA will know if there is a fair housing problem in
4 662

VAcprograma.

It is inexcusable that VA has so greatly delayed the, issuance of k

its affirmative marketing regulations. Housing discrimination, resulting

in racial and ethnl polarization, continues to exist throughout the

661. This sytem is discussed in Section III C supra.

662. Echols and Harmon interview, supra note 544.

j
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country, and,builders and developers are among those responsible

for. perpetuating,segregated living patterns.
663

663. During 1973 the Department of Justice filed several
suits alleging racial discrimination by builders and developers. For

example, on July 17, IMO, the Department of Justice filed a housing
discriiination suit against Snow Construction Co., Inc.,of Boca Raton,

Fla. The suit charged the company with refusing to sell homes and home
sites to blacks at one of its developments. 66 July 19, 1973, Snow
Construction signed a consent decree which permanently enjoined the firm
from engaging in any racially discriminatory practice in the sale of real

estate. In addition, the_company was required to use objective standards
in the sale of real estate, to post fair housing notices, to advertise

in1black area newspapers; ad to inform major employers of the availability

of homes and home sites.,

:11 July 20, 1973, the Department of Justice filed a housing'discriMination
civil suit against R. C. Fowler Properties, Inc.,.19 Wilmington, N.C., for
refusing to sell homes in white subdivisions to blaEk rorsona. The suit

.
charged the firm with following a policy and practice of racial discri-
mination by steering prospective black home buyers to 411-black neighborhoods
and by refusing to show black persons homes in white subdivisions. As a

result of'these discriminatory practices, one subdivision developed by the

firm was substantially all white and another was substantially ,all black.

The firm signed the consent decree which permanently enjoined it from

practicing racial discrimination in the sale and rental of real estate.
In addition, the company was required tcrpost fair-housing signs in its

offices, to advertise in a weekly newspaper serving the bla45community,
and to notify black real estate brokers of its nondiscrimitidfOry policy.

On September 11, 1973, the Department of Justice filed a housing discri-

mination suit against Custom Craft Construction Co., Inc., of Daytbn, Ohio,

charging t t it was quoting higher prices to black persons and was mis-

representin to blacks that houses were. npt available for purchase. On

March 12, 1 74, Justice obtained a consent decree which permanently
enjoined Cus on Craft-from violating the Fair Housing Act of 1968 and

required the irm to display fair housing signs in offices and model

homes and to include an equal bodsirig opportunity statement in advertising.

VA recently indicated to this Commission that:

...the Snow Construction Co., Inc. of Boca Raton, Florida,
and Custom Craft Construction Co., Inc. of Dayton, Ohio, are

not now and never have been participants in thb VA loan gparanty

program. It'should also be noted that VA has no record of any

notice from the Justice-Department concerning the case against*

nor the consent decree signed by R.C. Fowler Properties, Inc.

of Wilmington, North Carolina. Vaughn letter, supra note 559. cp,o,
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The failure of the,central office to,foljoi through on the proposed

'-affirmative marketing requirements is reflected by the lack of pre-
. ,

. paration in the field offices for implementation of ihe'requirements.

Although, in August of 1972,°all LGO's were sentia copy,of the propogeak

affirmative marketing regulations and a draftcircularear their

plemntation, as'of fall 1973, few. LGO's had taken.any concrete steps

toward preparing their offices or
664

for the new requirements. The

preparations to implement the. new

their clientele (builders and developers)
.' L

New Orleans LQO said he had made no

665
requirements. ,The Waco LGO stated

,that even though the'office holds periodic' meetings with area builders,

667
the proposed regulations had never been,discussed with them. .The

LGO in Chicago had not prepared for the implementation of the regulations

beca4se, in fact, he disapproves of them. He stated that builders tell

hiM HUD enforces their affirmative marketing regulations too stringently

668
and this has lost HUD business.

664. This was in spite of the fact that the LGO in each office visited be-
lieved that the regulations would be issued imminently. Also, HUD area
office staff' interviewed by the Commission indicated'that builders needed
extensive technical assistance from HUD in order to understand and,properly
implement HUD's affirmative marketing-requirements.

665. Griener inteview, supra note 607.

666'. These meetings concern such matters as the technical requirements
for subdivision approval.

667. William Miller interview, supra note 606.

668. Leth interview, supra note 605.
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The Los Angeles Loan Guaranty Office is one exception to VA's

inactivity in this area. 'It has met with HUD equal 1pportunity staff

69
to learn of the problems they have encountered in affirmative marketing,

and the Los Angeles LGO has discussed the proposed requirements with /

670
various builders' associations. In addition,he is planning a training

program for loan guaranty staff who will be involved in reviewing affirmative

671
plans and taking part in compliance reviews.

VA's refusal to follow HUD's example in requiring affirmative marketing

plans from builders and developers already preparing such plans\for HUD

has played some part in changing what hhs been a traditional cooperative

arrangement between HUD and VA.' In the past, builders could submit'an

application for subdivision approval to either HUD or VA; and if approval was

received from one agency, the other agency would automatically concur.
672

After HUD instituted affirmative marketing requirements and environmental

669. In San Francisco, the LGO also contacted THID to determine its
procedures in carrying out affirmative marketing requirerents, but no
discussions have been held with builders or loan guaranty staff.

670. Builders' associations are organizations which lobby on behalf
of the homebuilding business.

671. Jarnagin interview, supra noe 627. As of May 1974, this (raining
had not yet been formally held. The Los Angeles LGO stated that this
was because VA had not yet approved its affirmative marketing regulations.

Telephone interview with Gene Y. Jarnagin, Loan Guaranty Officer, VA
Regional Office, Los Angeles, Cal., jiay 2, 1974.

672. HUD's affirmative marketing requirements became effective February 29,

1972.

274



256

573
review procedures which were not required by the VA, builders who

had received subdivision approval from the VA but had not complied

with the new HUD requirements did not receive automatic concurrent

approval from HUD.

Some 'HUD offices notified builders that they required an affirmative

marketing plan even though the applicants had already received VA approval. 1

Other offices negotiated with VA until a joint position was agreed upon. .

Consequently, in the spring of 1973, VA issued instructions stating that

it would make independent subdivision analyses without obtaining the con-

674
durrence of HUD. HUD responded by issuing instructions that no VA

certificates of reasonable value would be accepted until HUD determined by

independent analysis that the subdivisions had complied with HUD require-
.

ments. Thus, VA has not only failed to follow HUD's example in requiring

affirmative fair housing marketing, but it has acted to separate itself

from the HUD requirements by breaking off a traditionally cooperative
4

arrangement for subdivision approvals.

67.). Federal agencies are required by the National Environmental Policy Act

of 1969, 42 U.S.C. § 4331 (1970), to prepare statements assessing in detail
the potential environmental impact of a proposed action such as recommendations
for legislation, policy decisions, and grants under agency programs. Since

July 1973, HUD has required environmental impact statements with requests for
subdivision approval.

674. Department of Housing and Urban Development, Notice HPMC-FHA 73-13, May 13,
1973.
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B. Acquired Property

1. Minority Brokers and Fee Appraisers

In the spring of 1974, the latest data available to show minority

participation as appraisers, management brokers, and inspectors in
675

the VA housing program were from June 1973. At that time, 3.3
676

percent of the management brokers on VA rosters, 2.9 percent of the
677 678

fee appraisers, and 1.4 percent of the inspectors were minority.

The underrepresentation of minorities on these rosters occurs despite

the fact that local guaranty officers are generally well informed of

the central office's intent to increase/minority participation in the

sale -nd management of VA-acquired properties.

The property assignments made to minority participants in'VA programs

are, nonetheless, fairly respectable, despite t'.,e low number of minority

675. Telephone int1rview with Eleanor Harmon, Special Assistant to the
Director, Loan Gua anty Service, Veterans Administration, May 8, 1974,
and Summary of Re Tonal Office Responses to DVB Circular 26-73-23.

676. Of the minority management brokers, 3 percent were blaOk and 0.3
percent were pi Spanish speaking background. Id.

677. Of th9/Minority fee appraisers, 2.2 percent'were black, 0.4 percent
were of Spanish speaking background, 0.1 percent were Native American
and 0.3 p2ercent were Asian American. iu.

678. Of/the minority inspectors, 0.5 percent were black, 0.2 percent were
of Sp ish speaking background,0.1 percoit were Native American,0:4 percent
were sian American,and 0.2 percent were other minorities. Id.
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679
participants in'the-VA progtams. In 1972, 12 perdent of the

-

property. assignments made to management brokers were given to

680
minorities. 'Of the property assignments given to fee appiaisers,

681
3.4 percent went to minorities.

679. In 1972, VA collected data on minority participation as fee
appraisers and management.brokers, but not inspectors. At that
time it also collected data on property assignments to minority
participants in VA programs. When,in 1973, VA added data on
inspectors, it dropped -its data collection on property assign-
ments. However, VA is currently developing an expanded data
system which will again include this information. This system
is discussed further in Section III C supra. Telephone interview
with Eleanor Harmon, Special Assistant to the Director, Loan
Guaranty Service, Veterans Administration, May 7, 1974.

680. There were 170 properties assigned to persons of Spanish
speaking background (1.3 percent); 1,45,s2 assigned to blacks
(10.6 percent); and 19 assigned to otheFlainorities (0.1 percent):

0

:IL There were .2,169 properties assigned to persons of Spanish
.A

speaking background (0.5 percent); 11,927 assigned to blacks
(2.5 percent); and 2,005 assigned to other minorities (0.4 percent).
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Overallrhowever, at the time the Commission interviewed VA regional staff,

regional efforts to increase the numbers of minorities in these roles

were generally insuf'Lcient. Only four (3.3 percent)of the management--

682
brokers .

and none of the161 fee appraisers used by the Waco office

were minorities. Nonetheless, the Waco Loan Guaranty Officer's only

efforts to attract minority brokers and fee appraisers had been through

those already on contract and through inquiries to local real estate

683
boards and appraisers associations. There had never been a forma

outreach program to increase minority participation.

OrleansThe New Orleans Loan Guaranty Office did not have contracts with
684

any minorities out of its 68 management brokers and 90 fee appraisers

Only three (2.0 percent) of Boston's 149 fee appraisers were black; none

of the other appraisers were minority and this office had initiated no

683
.minority recruitment progr Of the 134 fee appraisers used by the

682. Two of these are bAck\s\and two are Mexican Americans.

683. William Miller intervipw, supra note 606.

684. Griener interview, Ximn note 607.

685. J.A. Miller interview, supra note 610.

27s
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San-Francisco office, 5 (3.7 percent) were black and 5

G36
(3.7 percent) were Mexican American. The Los Angeles office was

the only office visited which noted a significant degree of minority

participation. Of thes267 fee appraisefs, 17 (6.4 perant) were black,

6 (2.2 percent) were Mexican American, and 3 (1.1 percent) were

Asian American. The VA in Los Angeles contracted with 37 management

brokers of whcm 5 (13.5.percent) were black and 3 (8.1 percent)

were Mexican American.' It is estimated thaZmInorities handle approxi-

687
mately one-third of all its acquired property sales.

In the fall of 1973, VA stated that it was currently undertaking a

new survey of ne ngmber of minority contractors and management and sales

brokers utilized by local loan guaranty offices. In April 1974,4owever,

the study had not only not been completed, but the VA did not know when

688
or even if it would be completed. This is consequential because the

VA must take the opportunity of that survey to require a stepped-up

minority recruitment progfgm in those offices which have'thus far been

689.

deficient. Further, instructions must be issued to its fiel stations

686. Beachel interview, supra note 609.

687. Jarnagin interview, supra note 627.

688. Echols and Harmon interview, supra note 574.

689. These institutions could be similar 'to those issued in 197r, concerning

. minorities. See, Department of Veterans Benefit's (DVB) Circular 26-70-28;

"Minority.Property Management`Brokers," July 13, 1970. DVB Circular 26-70-37,
"Minority Business Enterprise - - Competitive Contracts for Repair and Maintenance

of Acguired Houses." DVB Circular 26-70-38; "Minority Fee Appraisers--Need
or,Greater Participation," Sept. 23, 1970.
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for increased female participation as brokers and fee appraisers. The

VIA has no requireient that women be recruited to participate as appraisers,

inspectors, or brokers and their participation rate is very low. In June

'1973, only 4.2 percent of VA's management brokers were women, as were 1.4

69
percent of the fee Appraisers and only 0.3 percent.of the inspectors.

0

2. ,Advertising in'the Minority Media

Tbe.VA requires its field stations to advertise
5-.1 . 691

acquired properties in the minority press. Field stations are obli-

gated to inform the central office quarterly of the names of minority

newspapers used, the frequency of publications' and the dates of the

advertisements. A copy of each advertisement used must be forwarded

to the central office for examination.

As of my-1973, compliance with this advertising requirement was

uneven. The Bost4n office advertised in-only one minority newspaper,

a black weekly with a circulation limited primarily to the Boston area.

690. Summary of Regional Office Responses to DVB Circular 26-73-23,

supra note 675.

691. DVB Circular 26- 72 -31, July 31, 1972. The VA under this circular
requires regional offices to advertise a sampling of properties of
every'price range in every-type of neighborhood. The VA first required
field stations to advertise acquired properties in local ethnic presses

.in September 1969.
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The Chicago office advertised in two black newspapers and one Spanish

692
language newspaper. The LGO reported that he had not identified any

693
"stable" Mexican American papers despite the existence of La Raze, .

a monthly publication which had been in existence for more than 4

years.
-a

The New Orleans Loan Guaranty Office advertised its property in

three black newspapers. an Francisco and Los Angeles each advertised-
,

in three black and iv* Mexican American newspapers. Waco advertised

. . in two black andthree Mexican American newspapers.

The San Francisco office has made a special effort to reach Native

Americans and persons of Spanish background.' It submits periodic articles

to a Native American newspaper on its equal opportunity policy in the sale

of acquired properties, since that publication does not carry any formal

advertisements.' It alSo advertises its acquired properties on a Spanish

language television station.

In the spring of 1973, the central office developed an extenRIve list of

minority publications throughout the country which is updated quarterly

and made available to field offices. LGS now requires advertising in

"minority media," which includes radio and television, rather than solely

the minority press; and in mid-1973 VA expanded its directory to include
694

the additional minority media.

692. There are about 144,000 Mexican Americans in Chicago and 86,000
Puerto Ricans.

693. Lath interview, supra, note 605.

694. Tie directory lists the broadcast hours of minority radio and,
television stations.
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9

V. Counseling
695

The VA has instituted a counseling program aimed at minority veterans.

The program was begun as a pilot project in nine VA field stations and, as of

696
October 1974, had been expanded to a total of 22 field stations. The program is

697-,

designed tq aid minority potential home buyers with their housing needs, rather

than to advise them on combating any discrimin ion that they might encounter.

The pilot counseling projects have met wi h varying success in the different

VA field stations. Although all counselors re eived their training from a

698
member of the central office staff, the individual offices seem to have

developed their own methods for carrying an the program.

The Los Angeles region appears to have the best model VA

695 See DVB Circular 26-71-19, Oct..19, 1971. This program is discussed in

U.S. Commission on Civil Rights, The Federal Civiljtights Enforcement Effort- -

A Reassessment, 151'(1973).

696. These are in Baltimore, Md.; Los Angeles, Cal.; Detroit, Mich.; Newark, N.J.;

Housfou, Tex.; Jacksonville, Fla.; Cleveland, Ohio; St. Louis, Mo.; New Orleans, La.;"

San vrancisco, Fla.; Chicago, Ill.; Atlanta, Ga.; Buffalo, N.Y.; Phoenix, Ariz.;

Milwaukee, Wis.; Indianapolis, Ind.; Nashville, Tenn.; Winston-Salem, N.C.; Waco,
Tex.; Pittsburgh, Pa.; Philadelphia, Pa.; arid Boston, Mass.

697. VA responsea, supra note 587.

698. VA central office staff set up the counseling programs, spending about a week

in each city. The central office staff determined the categories to be covered by

the counselors and tnen chose and trained the counselors. In mid-1973, according

to the VA, there were a total of 58 counselors. Of this number, 50 were male and

8 were female. There were 34 whites, 18 blacks, and 6 Spdhish speaking counse-

lors.
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699
counseling programs. There are nine counseling centers in the

region. The centers are open from 6 p.m. to 9 p.m. Tuesday and

Thursday nights and special appointments may be made at the veteran's

convenience. The counselors are trained in loan processing and under-

writing, loan servicing, budgeting; construction evaluation, and in,

the care and maintenance of property. The counselors are alto instructed

to inform minority veterans of their rights under Title VIII and to en-
..

coura6 minority veterans to seek houses in nonminority areas. The

counselors are requested co compile monthly reports including such items

asrthe number of contacts made and'whether or not attempts were made to
700

conduct foljwup on the veterans counseled.

The New -Orleans 9ffice uses six staff members as part-time counselors

during regular working hours (8 a.m.. - 4 p.m.). Counselors are also

available on Tuesday and Thursday from 4:15 to 6:15 p.m. The New Orleans

4

Loan Guaranty Office stated that if veterans are unable to make,appoiq-

ments during the designated hours, counselors will meet with them at their

701
convenience.

699. Six hundred and sixty-two veterans were counseled by the Los Angeles
office in 1972. The program is advertised in nonminority, Mexican
American, and black newspapers, and bn Spanish language television.

A

700. Jarnagin interview, supra note 627.

701,c'Griener interview, supra note 607.

)1
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The New Orleans counselors go through several short training

courses, bUt although the program is ostensibly aimed at minority

veter neither the extensive instructions nor the training sessions

for counselors touch on the unique problems facing minority home,

seekers. The counseling.program is advertised in the minority media

and through local minority organizations such as the National Association
702

for the Advancement of Colored People and the Urban League.

In May. 1973, eight of the`Ch cago_loan processing staff partici-

pated in the trailing program in that region.

703

assistance of several groups outside the VA.

allthe Chicago counseling programs had become

704
the program has been reestablished.

They had enlisted the

By June 1973, however,

defunct. Since that time,

702. Id.

703. These,groups represent such interests as the Chicago model cities
program, black veterans' groups from East St. Louis, Ill., and Southern
Illinois University, Carbondale, Ill. Leth interview, supra note 605.

704. Echols interview, supra note 569.

1

284



Chapter 4

General Services Administration (GSA)

I. Program and Civil Rights Responsibilities

The deneral SerVices Administration is r sponsible for

705
acquiring and assigning space for Federal full ties. It provides

space'for Federal agency use through the construgtion and modification of
706

FederaZ buildings. If sufficient federal.: .owned space is unavailable,

GSA may purchase or lease privately-owned space.

There are two principal reasons that GSA should ensure that the

01

communities in which Federal agencies locate practice fair housing: First,

707
,Ithe Federal commitment to practice' equal employment,opportuniti necessitates

that minorities and women not be denied access to Federal jobs by locating these
J'

705, 40 U.S.C. § 490(e) (1970).

706, GSA"operates-224 million square feet' space in 3pproximately 10,000
federally-owned and leased buildings. General Services Administration, 1973
Annual-Repor'. Most Federal agencies lack the authority to acquire space
themselves &id must obtain it through GSA. Certain agencies; such as the
Department of the Treasury, the Postal Service, and the Atomic Energy
Commission have authority to acquire their own bpace but may request that
GSA acquire land for buildings and contract and supervise their construction,
development, and equipment. See 1950 Reorganization Plan No. 18, 15. Fed.
Beg, 3177, 64 Stat. 1270, 40 U.S.C. y 8490 note (1970).

707, Ekecutive Order 11478 and the Equal Employmeot Opportunity Act of 1972
(86 Stat. 103) prohibit the Federal Government from discriminating on the
grounds of race, color, religion, national origin, or-sex in employment
practices. See U.S. Commission on Civil Rights, The Federal Civil Rights
Enforcement Effort - 1974 - Employment', Ch. 1 (in preparation).
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jobs where.hnusing oPportunitiqa for those groups are difficult to obtain.

Second, like all Federal agencies, GSA is required by Title VIII of Civil Rights

Act of 1968 to administer its programs affirmatively. to further,the purposes of .

fair housing.

The Fderal Government, like private industry, has been locating its

facilities creasingly in suburban and outlying parts of metropolitan areas.

These typically are areas in which the supply of housing within the means of

708

lower-income em loyees either is inadequate or nonexistent.' Many of these

communities traditionally have excluded minority group families, whatever their

' 709

income. Metropolitan areas continue to be racially and ethnically polarized,

708. U.S. Commission on Civil Rights, Federal Installations and Equal Housing

Opportunity 7 (1970); and District of Columbia Advisory Committee of the U.S.

of the U.S. Commission On Civil Rights, The Movement of Federal Facilities to

the Suburbs (July 1971).

7022 Over 60 percent of nonminorities living in metropolitan areas live in the

suburbs. In contrast, only about 35 percent of persons of Spanish speaking back-

ground living in metropolitan areas are'located in the suburbs as are under 25

percent of blacks, under 40 percent of Asian Americans, and under 50 percent of

Native Americans. U.S. Census of Population: 1970, Vol. 1, Characteristics of

the Population, Tables 48 and 108.

GSA recently stated that:

...in two very significant and'large cases in Region 9 a Government
facility was specifically and Intentionally located in a suburb or Oht-..

lying area so as to enhance employment and housing opportunities for
minorities. These two cases are the Richmond California Social Security
Western Program Center and the Fresno, California IRS Data Cente-.

In the Fresno case, the site for the Center was selected near the

heart of the Mexican-American community which isthe largest minority

concentration in Fresno.' The site, which is at 5045 E. Butler Avenue,

is an outlying area, but its location greatly enhanced the job and/or

housing 'opportunities of Mexican-Americans.

In the case of the SSA Program Center, which is now in San Francisco

but will soonz-move'to Richmond (a suburb of San Francisco). GSA
placed great weight on:the fact that Richmond was a depressed economic

area with the highest concentration of-blacks in the Bay area. It is

not an affluent high price suburb, Letter from Arthur F. Sampson,

Administrator, General Services Administration, to John A. Buggs,

Staff Director, U.S.eCommission on Civil Rights, Nov. 6, 1974.
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710

with the suburbs inhabited largely by white nonminorities. Thus, the

relocation of Federal installations to spburtan communities has caused

hardships to lower-income and minority group employees and their
711

families.

Some of the largest Federal moves to the suburbs were made in

the 1960's when, for example, the National Bureau of Standards (NBS)

moved from the District of Columbia to Gaithersburg, MarYland, and the

712
Manned.Spacecraft Center was established in Harris County, Texas, midway

713
_between Houston and Galveston. Although there haye been no GSA-sponsored

Federal agency moves to the suburbs of such magnitude during fiscal years

714
1973 and 1974,, Federal agencies in search of a large amount of space

710. The nature and causes of the increasing concentration of minorities
in urban ghettos and the exodus of affluent whites from the cities are
discUssed in U.S. Commission on Civil Rights, Equal Opportunity in Suburbia,
July 1974, based on public hearings in St. Louis, Mo., Baltimore; Md., and
Washington, D.C., and testimony gathered by the Commission's State Advisory
Committees in Boston, Mass., Milwaukee, Wis., and Phoenix, Ariz.

711. Federal Installations and Equal Housing Opportunity, supra note

708, at 9-14.

712. This is now Lyndon B. Johnson Space Center.

713. For a discussion on the effect of the opening of these installations,
see Federal Installations and Equal Housing Opportunity, supra note 708,
Chapter III at 7-19. About 2,75Q NBS employees were relocated to Gaithers-
burg and 5,000 persons were employed at the Spacecraft Center. Some of the
moves made during this period may have been motivated by national security
concerns.

714. General Services Administration, Listing of Moves Involving 100 or
More Employees, prepared by Clifford Esterday, Administrative Assistant,
Public Buildings ServicelrGSA, March 1974.
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715.

Still consider locating in the suburbs as a viable option.

When agencies relocate in the suburbs, there is a tendency for

their minority employment to decrease sharply. For example, from 1965

SP
to 1969, the first 4 years of the relocation of the National Bureau of

Standards from Washington, D.C., to Gaithersburg, Maryland,
716

black employment Cleopped from 17.3 percent to 14.2 percent. As of

November 1973, black employment was still below its 1965 level.

/15. For example, as of March 1974, the U.S.. Mint, Department of the
Treasury, was Considering two locations for a. mint: Lakewood, Colorado,

a suburb of Denver, and Denver-itself. According to the 1970 census

there were 514,678 residents of Delver including 47,187 blacks (9.2

percent) and 86,345 persons of Spanish speaking background (16.8 percent).

In contrast, there were 92,755 residents in Lakewood, and only 140 (.2

percent) were black and 4,360 (4-.7 percent) were of Spanish speaking back-

ground. Access to Lakewood by public transportation is difficult:
there are only two early morning Denver City buses from downtown Denver

to the Federal Center and.two afternoon buses returning to Denver. As of

December 31, 1973, the U.S. Mint in Denver employed 461 persons; 30.1 per-

cent were of Spanish speaking background and 9.5 percent were black.

The Health Services Administration of the Department of Health, Education,

and Welfare has contracted for a study of available space in the District of

Columbia metropolitan area with the hopes of consolidating many employees

in one location. Suburban areas are under consideration.

716. In 1965, NBS employment was 2,750, including 475 blacks. In 1969 its

employment was 2,825, with only 402 blacks. Employment statistics obtained

fNom NBS. The Food and Nutrition Service (FNS) at the Department of
Agriculture consolidated its Region II staff from the urban areas of

"'"`

Manhattan,-Bronx, and Brooklyn, N./., by opening a 'regional office in
tr

Princeton, New Jersey, a.suburbau area with little low- and moderate-income

housing. The move began in N,vember 1972 and was completed by April' 1973.

In June 1972, the FNS employed 288 persons in Manhattan, Bronx, and Brooklyn,

including 42 blacks (14.6 percent) and 8 persons of Spanish speaking background

,(2.8 percent). One year' later, after the move had taken place, FNS employed 308

persons, including only 34 blacks (2.6 percent), 7 persons of Spaniih speak-

ing background (11.0 percent), and one Asian American. The total minority

population had thus dropped from 17.4 percent to 13.6 percent in 1 year.
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Similarly, the Geological Survey, Department'of the Interiorolost about

20 percent of its minority population during fiscal year 1974 in its .

headquarters office when that office moved a large number of employees

from Washington, D.C., to Reston, Virginia, &suburb about 22 miles
717

from downtown Washington. In general, employment statistics of Federal

Offices located in suburbs which are beyond convenient commuting distance

from the residential areas within the city reflect far fewer nJnorities

than in central city locations. While statistics on the overall employment

6f women do not appear to reflect any effect from the location of the agency,

el .

717. Interview with William Thurston, Director of Equal Employment Opportunity,
Geological Survey, Department of the Interior, May.22,'I974. The loss of.
minority employees was so dramatic that it caused the Geological Surveys
nationwide minority employment to drop from 10.7 percent to 10:0:

718. For example, Department of Health, Education,-and Welfare constituent
agencies in the metropolitan Washington, D.C.; area whose employees are located
largely at suburban sites have a significantly lower rate of minority employees
than those HEW agencies with employees located downtown. HEW agencies with major
components in Rockville, Maryland, and their minority emplpydent figures are:
Center for Disease Control, 16.2 percent; Alcohol, Drag Abhse, and Mental Health
Administration, 16.4 percent; Health Resources Administration, 21.0 percent;
Food and Drug Administration, 22.0 percent; and Health Services Administration,
26.9 percent. In contrast, HEW agencies located in downtown Washington and
their minority employment figures are: Office of\Education, 39.0 percent;
Social and Rehabilitation Service, 37.9 percent; National Institute of Education,
37.7 percent; and Office of the Secretary, 36.9-percent. The National Institutes
of Health, in Bethesda, Maryland, located between the District of Columbia and
Rockville, Maryland, had minority employment of 33.7 percent. HEW Employment
Statistics, Nov. 30,.1973.

A review of the statistics of major agericies of the Department of Commerce
showed similar results. Employment at the National Bureau of Standards in
Gaithersburg, Maryland, .,was 15.1 percent minority; at the National Oceanic

and Atmospheric Administration in Gaithersburg, it was 19.7 percent.
In contrast, employment at the dffice of the Secretary at the'main Commerce
building in downtown Washington is 32.3 percent minority; the Domestic 4nd

International Business Administration was 24.1 percent minority, and the
Maritime Administration was 26.3 percent minority; The Patent Office, located
in Crystal City, Virginia,and tore easily accessible to Washington, D.C.,was
46.0 percent minority and the Social and Economics Statistics Administration
in Suitland, Maryland, also easily accessible to heavily minority areas in-
Washington, was 32.3 percent minority. Department of Commerce Employment
Statistics, Nov. 30, 1973.

289



271.

,

it is not clear if t1iis is because female employees tend to relocate
c

with their'ageticies when the agencies'move td the suburbs, or if the

agenciei find new female employees once they have moved.

0 .

GSA's 'activities as.the Federal Government's. real estate agent

give lea unique opportunity for ensuring fair housing

surrounding Federal agencies. Such communities receive signifi

benefit just by the Federal preance,5especi4lly from large ins

Location of a major ins tallation bring about dramatic physical

cant

tallations.

, economic,

*and demographic change. The FederalGovernmont brings with it.jobs. The

needs of the Federal personnel for such services as housing, schools,

Stores, and banks create more jobs and investment opportunities. The

/19'

Federal presence often attracts other industry.

719. See Fede ral-Installations and Equal Housing Opportunity,_ supra note 708.

,For example, the'location of the Manned Spacecraft Center in Harris County,

'Tex., in the early 1960's brought an economic boom to that area. The

population of the area surrqundipg the Center increased from 6,500 to

40,000 betWeen 1960 and 1970. Bank deposits in the area rose from $4.8

million in one bank in 1961 to $30'.9 million in five banks in 1966.

Houston attracted 125 aerospace firms and an uncounted number of electronics

companies to the area. The National Aeronautics and Space Administraiion

estimated that for,every 100 jobs 'at the Center, 65 additional jobs.were

created in the community. Id. at 9.

4
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,

SwCh benefits Male the Federal presence an asset to most communities in which

it locates, providing significant leverage to the Federal Go'vernment in its

negotialioni for Federal space. GSA could make use ofthis leverage to

ensure that in communities in which Federal agencies have located, housing

discriminatioeis not practiced by real estate' brokers', 1' ders, private
720

citizens.or the local government itself.

A. Executive Order 11512

executive Order 11512 requires the Administrator of General Services to

"initiate, and maintain plans and programs for the effective and efficient
721

acquisition and utilization'of Federally owned and'leased space." The,

-Executive order spells out the Federal policies which the Adminfftrator

should follow in providing space for Federal agencies. Two factors which

OA must take into account are of .particular interest to minorities

720.GSA -recently stated:

In truth, GSA has little leverage of this kind in most of its public
building projects. This is due to the simple fact that the occupant
agencies for most new Federal Buildings, unlike the Manned Space-
craft Center, are already 'located in leased space or obsolete Govern-
mentowned-huildings-in-the community where -a new FE itoto be con--structed. No new Federal jobi:are likely to be created as a direct
consequence of the new building,' except during its actual construction.

We believe that some degree.of leverage does exist, since most
communities generally look upon a new FB as a sign of progress and as
an attractive addition to the local landscape. However, we feel that
the Commission onCivil Rights has greatly over-estimated the amount
Of pressure that GSA can generate by promising a new FB or by threaten-
ing to withhold such a structure. Sampson letter, supra note 709.

721. Executive Order 11512, issued February 27, 1970.
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and Women, who are often disproportionately represented:lomong the low-income
722

employees of a Federal agency. acguiring and assigning'space'for.

.

(federal agencies, GSA must consider the availakility off adequate low= and ".inoderate-

income housing, accessibility to the site from other areas of the urban center,

and the adequacy of Corking. 'Second, GSA'is required by =the order to'
4

"coordinate proposed programs and plans for,building and space in amanner

. .

designed to exert a positive economic and social influence on the develop--
...!...

. - .

ment or redevelopment of the areas in which the facilities will belocated."

` GSA is required to consult with and receive advice from the Secretaries of

Housing and Urban Development, Health, Education, and Welfare, and

Comer% concerning the impact a selection will have on improving social
123

and economic,conditiOns_in.the_area.__________

tome other factors.which must be taken into consiAeratiOn are efficient

performance of executive agencies, need for development and redevelopment of

areas, existence of GovernMent-owned permanent buildings, prevailing rental

rateJ,'need for consolidating agencies in a common or adjacent space, and
4 724

consistency with State, regional, and local plans.

722. As As ofM.iy 31, 1973, 67 percent of all minority Federal employees were
employed at the GS-6 level and below. As of October 1972, 74 percent of
all female employeei were employed at the GS-6 level and below..

.723. In addition, GSA is required to coordinate proposed programs and plans
with the Office of Management and Budget, the Civil Service Commission, the
Office of Emergency Preparedness, the Department of Defense, and the executive
agencies concerned.

724. GSA has recently informed this Commission thapli]t is [these] other

considerations which make GSA decisions so difficult." Sampson letter,

supra note 709.
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Despite the clear osed1forl3SA to rem plate fair housing concerns

into its space acquisition processes, the Exedutive order 'contains no

vexplicit provisi* for GSA to consider the extent to which housing is

available= a nondiscriminatory basis in the vicinity of the proposed

locatibn for a Federal agency. In August 1972, GSA Stated that
725

Executive Order 11512 was in theprocess of being revised. GSA staff

.indig4ted that this revised Executive order would give GSA responsibility

for considering fair housing conditions in thelocation ald relocation of
.N

'Federal agencies. The proposed revilion,,however, was not sent td the

726
Attorney General for legal clearance until March 7, 1974, and has not been

issuid as of May 15, 1974.
1

725. Interview with L.E. Fr iedlander, Executive Director, Public Buildi4
Service, and John Melnik, Acting Director, Federaluildings Fund, ManagetenE

DivisionsPUblic Buildings Services, General Services Administrationy Aug. 21,
1972.

J

726. Letter and attaohment from StanI0 Ebner, General Counsel, Office of,Management-
- and Budge; to William Saxbe, U.S. Attorney General, Mar.7, 1974. .The proposed

Executive order states:
,,.

It is thee' policy of the Federal Government

that in the selection sf Sites for Federal ,

,facilities consideration shall be given to ;

the availability of adequate lowand moderate
income housing on,a nondiscriminatory basis
and the adequacyofaccess.to such sites. '

from plaCes of residence.

-293
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s.

, \

AncAhhr important revision of this Executive orderis that it would 4
727

- eXpl cilly apply to all agencies with authority to acquire space, not only

.728

to GSA. .This would vastly increase the express Federal responsibility for

.

fnsurini adequate low- and moderate-income and'fair honsing.in the vicinities of

\
729

Federal agencies. ' There has been disagreement as to Whether Executive'
. \

i

Order11512 must be followed by all Federal agencies in acquiring and

j

4.J
utilizigpoffice buildings and space. It apparently has not been

0 .

727. Thi4 authority is discussed in note 06, supra.
1

. 728. The proposed Executive order states:

The head of each executive agency...shall establish'

an effective and systematicarraugement /for,usinl/
the availability of lowand moderate income housing

'on a nondiscriminatorbasisas a guideline in

selection of allsites for Federal facilities by

his agency. Such arrangements 'shall beestablished
.4nd administered, in coordiiation with the Secretary

'of Housing and Urban Development. Proposed executive

order contained inlEbar letter, supra note 726.

729.. The Federal Government occupies 403,232 buildinsav etotal of
2,483,677,419 'square feet of space, inside the continental United Statts.

GSA controls less'than 10 percent'ofthap space. See note 706 supra.

1. a

C.

)
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730
interpreted by. HUD as/being'applicable to agencies other than GSA.

731
It appears,' however,.that Executive Order 11512 is generally applicable.

Section f.of the.Exetutive order, which speaks about initiation.and

maintenance of plans for acquiring and utilizing federally-owned and
4k ft.

leased space, concetns,only the Administrator of teneral Services.' None-

theless, Section-2, which speaks about Federal policies for acquiring,'
.

.

assigning, reassigning,' and utilizing office buildings and *niece, directs

,

that these policies be followed both by thetAdministrator of General Services
732.

and by the heads ofexecutive'agencies.

There are no Birectives.requiring'Federal agencies in general

to take the adequacy of fair housing and.low- and moderate-income

housing into account in planning for their space needs. It is,

, however, the explicit inclusion of all Federal agencies in the
,

proposed Executive order which hhs delayed its issuance. HUD, 1n

particular, has been resistant to the proposed order as it would increase

its responsibility for providing .to Federal ;agencies-information on

otr 1'

730,.This is inferred because HUD wrote to GSA that the proposed Executive
order would have the effect of extending' the responsibilities under

"Executive Order 11512. to cover non-GSA-acquired sites. Letter from George
'Romney, Secretary of Housingrand Urban Development, to'Caspar W. Weinberger,
:Director, Office of Management and Budget, July 20, 1973.

711,See also telephone interview with Charles Simms, General Cotinsel,
Office of Management and Budget$fipt. 13, 1973. Mr. Simms stated that It
had been his understanding that Executive Order 11512 in fact applies to all'
Federal agencies. It would appear that GSA, too, holds this belief. See
letter from Michael J. NOrton, Regional Administrator, GenerarServices.
Administration, Denver, Colo., to Joseph C. Muskrat, Regional Director, U.S.

4 Commission on Civil Rig ts, Denver, Colo., Mar. 13, 1974.,

732. Only the GSA Admin strator, h ever, is directed'to consult with the
Secretaries of HUD, HEW, and Commerc in carrying out these policies. -
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733
,

.
the social and economic cqnditione in the area incquestion.

tr. The HVD-616MemOrandum of Uhderstanding
. .

'GSA's responsibility to provide leadership in fair bousing.in the

location and relocation of Federal agencies is enunciated in an agreement

and HUD which states th'at 0A "will pursue-the achievement

734 735 ,

moderate-income and fair housing objectives." Thip

)

between GSA

of low- and

Memorandum of Understanding was iesued pursuant to Executive Order 11512

733. Romney letter, supra mote 730. k s. .

'.\\\R. .. ,- .

734. The Memorandum of Understanding,does not define "low-and moderateincome." k

This term was not defined until a year after the memorandum was ilipuld.' See.

note. 733 infra.

/35. Memorandum of Understanding Between the Department of HauSing and Vtban
Development and the General Serviced'Administration-Co cerning LOW and moderate-

Income Housing, signed by Robert L. Kunzig, Admiriistrator, GSA,. June 11, 1971,

and George Romney, Secretary, HUD, June 12, 1971 (41 C.F.R. § 101-17.4801). GSA

has entered into' no similar agreements with other .Federal agencies pitch ,as HEW /

and Comberce. with which, under Executive'Order 11512, it is required to consult,

GSA recently stated:

'While therg' may be no formal written agreement, GSA does as a

matter of operating policy consult with DHEW, Laborcl'Commerce,

Transportatiori, Corps of Engineers, etc."'In virtually every

laisdectottiltrievdoWvieth talfiefeGc=::ntr.meLlta;

also wrote

note 709.

L'S
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736 ,

and to Title VIII of the Civil Rights Act of 1968.
.

,

T-- .

]ts purpOse is to,spell out th roles of GSA and HUD in enburing-that
0

ad ate lowand moderate-intome housing and housing'in general is available

t.

.

without discrimination on the basis of race, color, religion, and national '-

1 -73T- ,

otigip in the vi cinity of space acquired nrleased bytG§A. GSA agrees .

. .

to pursue the achievemOt of low- and moderate -inc46 housing andfair,housing
1 .

objectives,in all determinations with respeCt to th.diocation of fedel...ally-

constructed buildings and federally-leased buildings and space. -GSA retains
738

,

Federalauthority to make the ultimate decision.concerning Fedl space
.

but agrees

that advice fr6m HUD concerning the present and planned availability of low-
,

and moderate-income housing on,a nondiscriminatory basis IS to be.the

principal basis for its considerationofthe fair-housing objectives

736. Other authbrities-for the memorandum are Section II of the Housing Act
of 1949 (42 I.S.C. § 1441 (1970)) which Sets forth the national POlicy of
"the realizatioft as soon as feasible of the goal of a decent home and a
suitable living environment for every American family:..."- the Housing and
Urban Development Act of 1968 (Sections II and 1601; 42 U.S.C. 1701t (1970)
and 42 U.S.C. g.1441A(1970)) which reaffirms this goal; the Public Buildings
Act of 1959, as,amedded, 40 U.S.C. 01.-601.(1970); the Federal Property and
Administrative Services Act of 1949 as amended, 40 U.S.C. 481 (1970), which
gives the Administrator:of GSIA the respOnsibility for acquiring and assigning
'Federal space. ;

737. Title V/II of the Civil Rights Act was amended August 22, 1974, to indlude_
provisions prohibiting discrimination on the basis of sex. It appears that as
of October 1974, the Memorapdum of Underatanding had not been changed to
correspond with the amendment's inclusion of,sex. Telephone interview with'
John Melnik, Acting Director; Fedeial Buildings Fund, Management Division,
Pliblic Buildings Services, General SerVices Administration, Oct.1, 1974.

738. Section VI of the agreement states that ultimate decision will be'based
fi upon the, Administrator's determination that "such decision will improvethe

management and adniinistration of governmental activities and services, and
'will foster the programs and policies of the Federal Government."



.

. 271

\

HUD is recognized in the agreement asposseseing the necessary expertise.

to investigate, determine, and report to GSA on the.availagility
. .

#

4moderateinCome housihg on a nondiscriminatory basis. HUD agrees to make such

reports-concerning housing in.the vicinity of proposed lo-cation;" foi Federal
0

ifistallationS:The-agreement-also-tecognizes that HUD possesses the required_

. .

expgrtisa to advisE GSA as to the-steps necessary to increaie'lOw- and moderate-
:,

739

income housing on a nondiscriminatory basis once a sjte has been selected.
. :

GSA and HUD agreeAto develop am-affirmative.action planto ensure an adequate
.... ' 1 . .

supply of low- and

3
oderate-income housing if a site is selected trithout an

adequate supply of such housing.

The agreement makes no mention of assuring.that any community selected
54

does
740

hOusing. Sex discrimination-in^housing-is.prohibiteorby the Housing and

1
Community Development Act of 1974 which amends Title VIIL of the Civil

Flights Act of 1968. If mortgagelinancing is
.

difficult for women to\obtain

in the area, this may preclude some female employees from relocating with

their agencies, and GSA and.the agency involved must assume responsibility

for ensuring against such an occurrence.

41*

739. In order that HUD cats supply.GSA with an adequate report, 4Aesteem
to inform HUD at thetearliest possible time of any plans fpr acquiring
Federal space.

740. The'authority for the agreement, Title VIII of the Civil Rights Act
of 1968probibits discrimination* on.the grounds of rice, religion, or
national origin in the sale or rental of housing. It does not prohibit die-

criminatfin on the ground of sex. Nonetheless, sex discrimination in housing

wbereltate action appears mayviolate the 14th amendment 'of the
Conititaion which guarantees equal protection of the laws for all persons.,
See Reed-v. Reed, 404 d.s. 71 (1971) in which the Supreme Court ruled
that a provision ok the Idaho code which gave preference to men over
women as administrator of a decedent's estate violated the 14th amendment.

YM r
. 29,9
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The agreement contains a provision that it will be reviewed

1 year after its issuance and modified to incorporate any provision

necessary to improve its effectiveness in light of actual-experience.

741
As of May 1974, this review had not taken place - although it should have .

been conducted in June 1972.' Handleless, bSA's dentral,Offic\reaorts

that. all Of its regidtal offics are rpjying with the agreement.-

,

..

742 -.. .

This assertion is based on central office reviews of regional reports:

The central office does not

elocations to evaluate the
743

selection process.

plan to undeltake reviews following agency

. _
adequacy of 'HUD-GSA procedures in the site

C. Implemenzing Procedures , .

. -744 '-','

GSA and HUD procedurei . implementing. the Memorandum of 'Understanding

. .

,

more clearly define the 7,ponsibilitiss of the two agenci s in the Federdt
-

741. 6S4:ricently stated:

\
This is notabsolutely ,correct, since bo GSA and 111.6 issued implemen-
ting instructions during that month. 'Dr ts'of these instructions had
been published id the Federal Renistet. on Decemb05J1/1971. 'Comments
received in response to the draft were incorporated in ft4 June 1972

"instructions; thus, a.lialited,review was, in fact,.accomplished.
"Sampson letter, supra note 709.'

la

742. GSA response to the Commission's April 1973 questionnaire contained
in'a letter from Arthur F. Sampson, Acting Administrator, General Services
Administration, to Step en Horn, Vice Chairman, U.S. Commission on Civil
Rights, June 7, 1973 ereinafter referred to as GSA response /.

743. Interview with I.E. Friedlander, Eicecutive Director, Public Buildings.
Service, General' Services Admibiltration, jaw 19, 1973.

744. 41 C.F.R.0101-17,'Construction and Alteration of Public.Buildings;
General Services Administration:Order PBS 7,000.11, "Availability of Low-,
and Moderate..Income Housing-DHUD/GSA Memorandum of Understanding of June 12,
1971," (published at 37 Fed. Aga. 11371,, June 7, 1972); and Depdrtment of

Housing and Urban Dexelopmcnt, "New and Relocating Federal Facilities
Procedures for Assuring Availability of Housing on Nondiscrimiddtory Basis
for Law- and Moderate - Income Employees," 37 Fed; ma. 11967; June 7, 1972.

299 ,
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space acquisition precess5by outliningthe considerations to be taken

into account in acquiring Federal, pace and the conditions'under which

. .

/

745 -

a

the agreemgnt muse be applied.] GSA procedures discuss the factors which the,
-,

_44emorandum of Understanding adds to 'the.list of considerations to be taken into

' 746 .

aocount.when acquiring Federal space, includingavailabiIity foi employees

'.

of lowe'and moderAti-income housing pn a nondiscriminatory basis, and non-
.

.
.747 -

discrimination in the sale and rental of housing. The relative importance r,-

. . . I \
.

,

.
.

,

. thes.e faCtops is not clearly articulated, although the regulations ap0ar

.
,

t
748

. to give more emphasis to BOOR of the original list of cohsiderations.
7

.0,, I

_745.4._The_Opeedures also detail.the information which.mtitt be pro's-Tided by GSA

to HUD about each space action, `the specilicrAiont lar'HUD's reports, and

the requirements for.affirmative action plans where HUD provides a negative

report concerning thitVimee in'questione GSA's implementation of these Y.
procedures is discusied in Section II infra.

. .,

746. These are considerations listed in Executive Order 11512. See p. 273,

'- supra. , ..

.

..40'
. 747. Alio added to the factors to be considered are the adequacy of Access from

.other areas of the urban center and the availability of parking.
. .

-748. For example, the regulatiOns require that the availability of law- and

moderate-income housing on a nondiscriminatory basis be "considered." -41

C.F.R. 1 101-17.102 Xa)(6). In contrast, they require that "material cOnsidera-

'
tion" be given to, efficient performance of the missions and prdgrams of

the executive agencies involved. 41 C.F.R. 1 101717.102ta)(1Y. -

I

.f.

jeo
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It seems that the availability of housing on.a notliseriminatory basis

should be 'an absolute requiretOent; that, is, that no agency should be located

in a eseattnity which, does not

2as are open housing. By relegating equal

(-4
housing opportunity to the i atus of only one of a number of factors to be

considered, the 'proposed regulations make, it possible for officials to
749

ignore tbis factor. In Boston, for example, GSA officials stressed that

'GSA's role is to -serve /the agency Seeking spate. They stated that an agency

generally has-a site in mind and that GSA 1.111.4 all it can to secure that
750

space unless the costs are exorbitant. They believed that implementation of

the agreement requires other agency acceptance and compliance with the basic
751

reasoning for the HUD-GSA agreement. In general, however, they,appeared to
752

believe that implementation of the agreement was irrelevant.

349. This CommissionYs review of GSA's implementing procedures is contained in
a letter from John A. Buggs, Acting Staff Director, to the Commissioner of Public
Buildings, GSA, Dec. 3, 1971,land letter from John A. Bpggs, Staff Director-
=designate, to Commissioner, Public Buildings Service, GSA, Jac. 3, 1972.

750. Interview with-Andrew Canzanelli, Jr., Operation Planning Staff,and
John S. McNaughton, Space Management Staff, Public Buildings Service, GSA,
Boston, Mass., in Boston, Nov. 14, 1972.

751. Sampson letter, supra note 709.

.752. Canzanelli and McNaughton interview, supra note 750. These officials believed
that the greement was impractical,since it requires an investigation of fair
housing conditions for a site which could not be inhabited for another 5 years
and by that time the housing situation might be changed., FOrther, since these
pfficials did' not believe that housing discrimination is a problem in New England,
they argued that it was necessary to look only at vacancy rite to determine if

incmdiscrIminatory housing were "available". Id.

tl'
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qsA continues to believe that it mustbe permitted to'select
753

iitea which are inaccessible to low- and moderate-income housing

on a nonditcriminatqxybasis if 'these sites are rated favorably on

the other considerations eSA must take into account.? notes that by

a

753. GSA recedtly statedf

Generally in deciding which ,communities need a Federal

building, GSk bases its determination on the current
and future need for space as-evidenced by existing

leased space and continuing Federal requirements.
f

It is important to point out that the amount of _

existing leased space is critical idetermining the

peed for a Federal building and-that -leased space 'is

;Acquired in geographic areas selected by the agencies.

Therefore, in fact,- GSA selects comMunities in which '

to build a Federal building only indirectly. There

have been notable,expections such s Reston and the

Bureau of Standards facility in Gaithersburg, but

there have been :no such cases since FY 73....

It should be emphasized that under existing procedures

the requesting agency, primarily, selects the geographic

area in which they [sic! need to ge located when the

acquisition is to be a."Federal building." Sampson

letter, supra note 709.

754. See U.S. Commilsion on Civil Rights, The Federal Civil Rights Enforcement

Effort--A Reassessment 40 (1973).

1

O
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statute and ExeCutive order, itlias the authority and responiibility

for making final location determinations with respect to the construction

of Federal buildings and the acquisition of leased space. It points out that it

must take into account factors other than those which are the subject of

4

the Memorandum of Understanding. It, therefore, argues that it would be

impossible for GSA to rejectf,locatione solely because of inadequacy of
)55

low- and moderate-income housing on a nondiscriminatory basis.

The need to cqnsider other factors, however, does not appear to

.756\7
preclude the rejection of sites which do not meet fair housing require-

755. Id. This interpretation is also considerably more narrow than'GSA's 1969
policy which pledged to avoid areas known to lack adequate low- and -moderate-
income housing for Federal employees. This policy is outlined in a memorandum
from William A. Schmidt, Commissioner, Public Buildings Service, GSA, to all
GSA Regional Administrators,\"Availagility of Low and Middle. Income Housing
in! Areas Where Federal Facilities are to be Located," Mar.14, 1969. See

also letter from John W. Chapman, Acting Administrator, GSA, to Howard A.
Glickstein, Adting Staff Director, U.S. Commission on Civil Rights, May 12,
1969. . 1W es v.

756. GSA states that this Commigsion:

equates the term "Availability of low and moderate
income housing on 4,non- discriminatory basis" with the
term "open housing" and is critical of GSA for not
addressing specifically the problem of open housing.
The terms are not always synonymous. GSA is charged
with responsibility of ensuring-the availability of low

and moderate income housing on a non-discriminatory basis
which we do to the greatest extent practicable. Sampson
letter, supra note 709.

It should be noted that GSA regulations require that affirmative action.
plans be developed not only in cases in which a proposal site is deemed
inadequate because of an insufficient supply of low-and moderate-income
housing on a nondiscriminatory basis, but also when "nondiscrimination

in the sale or rental of housing" is inadequate. GSA Order PBS 7000.11,
supra note 744*, at 8 8(d).

eV
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'ments. The availability of housing on a nondiscriminatory basis

'should be made an absolute requirement, subject to limited exceptions in

which the agency can sustain the burden of demonstrating that its

758 759

mission demands location in a particular community.

757: GSA has stated:

GSA will.nbt select sites in those areas where there .
is an inadequate supply of low and moderate income

' housing available on a non-discriminatory basis without
the initiation of an Affirmative Action Plan. As
indicated [in note 753 supra), the agencies make the

initial determinationlas to the geographical area in

which they operate. It is then the obligation of GSA

to assure that the fair housing requirements of the

Ciftl Rights Act.are satisfied in providing the
necessary space, for agency operations: Thil-is done

by virtue of our adherence to Executive Order 11512
and:the.GSADHUD,Memorandum of Understanding. Sampson

letter,,suoth note 709.

The requirement for an affirmative action plan is discussed in k^

Section III infra.
4: ,

758. While itevis clear that inAome situations the mission of an agency
might dictate location in a particular area, such instances 'would be rare.

For example, there are agencies such as the Tennessee Valley Authority

or the Saint Lawrence Seaway Corpdration whose mission is related to a

geographic area. Similarly, the Bureau of'Inmigration and Naturalization's
Border Patrol protects national security by screening individuals entering

& United States and, therefore, must have stations located at points of

entry to the country.
7

759. GSA stated that the agencies and not GSA determine the geographic

area to which the location *will be made. Sampson letter, supra note 709.
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'Although the Memorandum of Understanding applies to all GSA

lease and Construction activity, both HUD's and GSA's implementing

procedures were designed to greatly testlict the activities to which.

the agreement would apply. They limit the applicability of the

'- . : . 7 1
agreement to project development ievestigations,

765
investigations,nvestigations, -

. 762 t
.

';

and major lease actionse 'As -a
, A

Major lease actions are those lease actions where (1) 100 or more

low- and moderate - income employees are expectedto be employed in the

space to be leased and (2) the lease involves residential relocation of

a majority ofthe low- and moderate-income work force, there will be

a significant increase in transportation or parking costs, or travel.

763
time to the new location will exceed 45 minutes; The agreement nay also be

764
applied to any other action of special importance.

760. -..A project development investigation is a field study resulting in a
compiehensive planning document containing the data and information.
needed to fully justify Federal or lease construction, purchase of.abuilding,
or major alteration project for housing Federal activities.

761.. A site investigation is a field study to consider all potential locations
for a new project within,a delineated area of a particular community and
to present, as an end product, three sites; ranked in order of desirability,
for the prOposed project. .

7,62. A lease action is a lease of space by OA for which there is no
existing lease (new lease), a lease by which .occupancy is 'continued
after expiration of an earlier lease (succeeding lease), nr a lease
which cancels or replaces an existing lease prior to its expiration
(superseding lease).

7631 Major lease actions also incldde lease actions which will result in

a 20 percent increase in.travel time if the travel time.to the present'
facility already_exceeds 45 minutes.

764. GSA retains authority, by they regulations, to deterMine what'lease
actions might be of."speciaI importance." 35

F
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The agreement does not apply to the relocation of a Federal .4

ft

agency tea b1ilding currently owned or leased by the Federa

Government-or to a large number of lease actions in which employees'
t

will retain their former howling. Indeed, tn fiscal year 1973, oug

.

of a total of 1,831 lease actions; GSA determined that, the HUDGSA
765'

agreement was applicable in only 11 cases. While,this limitation
L

in the agreement-itrseemingly practical beCause it obviates a review

of situations in which most Federal employees are not seeking new

z'
. 766 '

hOusliag, the. outcome is to greatly curtail GSA's authority. It

regards the possibility that employees are.currently forced to

live in segregated housipg or housing beyond their budget. To

obtain the greatest leverage, the agreement should'be used.to

.

require the development and execution of affirmative action plans

to correct housing deficiencies in communities in which Federal

c

765. Letter fromijbhn W. Melnik,t1cting.Director, Federal Buildings
Fund, Management Division, Public Buildings Service, GSA, to-Jose
Garza,'4qual Opportunity Specialiet,.Y.S. Commission on Civil Rights,

Aug: 28,.1973.

f

.

66. GSA recently stated: ,

a

)

tc.

r

LIit should be pointed out that the great majority of the
lease actions cited involve the expansion needs of Federal
agencies at existing locations and consolidation of

fragmented Federal activities. Obme criteria must be established

as to those cases which will require HUD/GSA agreethent_

application. Such criteria must meet existing budgetary J

and personnel ceilings. We feel the current criteria is Laic/

sufficient. Sampson letter, ,supra note 709.

ti

306



z

9

288

f
7,67

faciiitieiAie currently located.
. '. CO

.Introdiicing a requirement that the relocation of 100or more
.

, ,

.... , , , ,

low- or moderate-income employee =sr be involved caused hard-,
. . .

.

t

ships io employees of smaller installations., For example, the

.. .
. ..

w-

.

....., ,,,....

Memorandum of. Unde'standing was not applied
,

to the 'proposed ex- ../
. s. , .t4. , '. 4 1 I

o. e
c 4:-'

pension of a NationalsPark.Service.Station atLukeVille, Altoona. .;.,

...

e it.
. .

.
.

2- .
.

.
.,.

A fit
.4

-,,In MhrOM1973? there was no housing, attany price range,: ,

t - , ' 1 :'

for the 10 to 15 employees who would be working there: Clearly some.

Fideral action to provide housing"for.these_personkshould be man-
.

-, ,
,

. ,

, . c

datory. 0 1'

1
-It,

;

" 767. The Commisilon interviewed staff from GSA's Public Buildings Service
,in Bosion,Nkss., Forth Worth, Tex:, San,Francisco, Cal.,_add.
Chicago, Ill. These staff members generilly.did not appear to have any con-
ception of the possible gains from using the HUDGSA Agreement to further
lair housing throughout, the country. See,,fdr example, interviews with
Charles O. Fhomas, Operational Planning Staff; StewartteRegional Direct,
Public Huildings Service, GSA,. Forth Worth,- Tex., in Forth Jinuary'30,
1973; and Eldon. L. Kirby, OperatiOnal Planning Chief, and. G. C. MhcClelland,

, 4
Operational Planning Staff, Public. Buildings Service; GSA, San Francisco, Cal.;
in San 'Francisco, Mar. 21, 1973,. ,

768. Kirby and -MhcClelland interview, supra note 767. Present employees at
the Lukeville station liye in trailers: .The failure to appg theragreement to

= the Lukeville situation was of concern 61 staff in the San/ antisco Regiodal
HUD Office. Interview with June.Cieland, Program Management and 'Control-
Officer, Office of Equal Opportunity, HUD Regional Office,:San Francisco,
Calf, in San Francisco, Mar. 19, 1973. ...

. ,

4 GSA noted that itreoognized that_there was no houbing available at
.Lukeville,and:that it had:

requested funds from CObgress to construct residences, '

funds, and will construct at least'12
reaidenc "to house empioyeds,who will be working there.
Consequently, not only did the GSA/HUD agreement not apply
by its own terms, but there wasno need for it in this
teas becauTft of prompt remedial action taken by GSA'on

its own initiative. Sampson letter, supra note 709.

3(7,
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II. Execution of the Agreement and Implementing Procedures.-
°

289

A. Information Sent FrothiGSA to HUD
769 770

%Duringfiscal year 1972 and 1973, GSA tequested HUD ad-

, 7641. During fiscal yeac'1972, GSA requested HUD advice concerning 21. site
,investigations, 20.projeCt development investigations,and 22 ].ease actions.

dir$A response to U.S. Commission on Civil Rights 'July 1972 QUii-Elapaire

contained.ia lettei from Arthur F. Sampson, Acting Administrator,General
Services Adminiitration,to Theodore N. Hesburgh, Chairman, U.S. Counission

on/Civil Rights, Aug. 2, 1972, and General Servicesidministration, Projects

_ Referred to HUD June 1 2 1971 to June 30,'1972, internal undated report.

0
770. During fiscal year 1973, GSA requested HUD advice fbr all of its
36 Site investigations, all of its 13 project development investigations,

and 11.6f its 1,831-lease actions. HUD advice was thus solicited forhe
ollawingcities duringthat year: (in some of these cities, HUD'advice

was solicited more than once)' Region I, BostonMass.; Region II, Camden
and'Princeton, N.J., New York and Syracuse, N.Y., and San Juan, P.R.; Region III,
Baltimore, Prince George's County, and MontgamerY County, Md.; Parkersburg and

'Wheeling, Va.; Region IV, Birmingham, Ala., Fort Lauderdale and Orlando,
,e-Fla., 'Atlanta, Athens,'and Rome, Ga., Hattiesbutg, Miss., Winston-Salem,

N.C., Aiken and Florence, S.C.Knoxville and Nashville; Tenn.; Region Vi
Chicago, Ill., Indiandpolis, Ind., Akroh, Columbus, Dayton, and Youngstown,

Ohio, LaCrosse and Madison, Wis.; Region VI,tIowi City, Iowa; Jefferson City,
-!1o6, and Lincoln; Neb.; Region VII, 'New Orleans and Shreveport Li., Oklahoma

o
City, Okla., El Paso, Galveston, :and Laredo, Texas; Region VIII, Denver, Cialo.,

and Aberdeen,c.S.14; Region IX, Tucson, Ariz.,'Berkeley, San ,Diego, Santa Anam,'

Santa Rosa, and Van Nuys; Cal., And Honolulu, Hawaii; Region X, Anchorage,

AlaskA, Pocatello, Idaho, Eugene,and Portland,Oreg., and Wenatchee, Wash.

GSA; response, euprq mite 742.

,

3

0
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771
, vice 120 times. When requesting HUD advice, GSAtis directed by

its procedures to informi HUD promptly of the pending investigation

' and supply the following information:
772

773
ay the number. of low- and moderate - income jobs anticipated

at new or rel2cated facilities when fully staffed and

(2) the delineated area within which the specific site will be

considered or the lease action is anticipated. d

1.4.

GSA has generally given HUD information about the location of

the proposed Federal site, blit it has been less consistent in supplying

.

771. The analysis which follows is based on a review of the GSA -lUD
correspondence concerning 30 of these instances, 25 percent of the

cases in which the agreement was applied during fiscal year 1972

'rand 1973. The correspondence reviewed was principally from Region

'f (Boston), Region V (Chicago), Region VII (Fort Worth), and Region

IX (San Fran isco), the regional offices, visited by Commission

staff in conjunction with this study.

772. "GSA Order PBS 7000.11; ,supra note 744, Sections 9b.

In thecase of a pending project development investigation, GSA

is merely required to supply.HUD with a delineation of the area

libeing surveyed.

773. GSA and HUD define low- and moderate-income as being "equal to or

less than the median family income established by HUD for the housing

market area under consideration." In the case of Federal employees,

low- and moderate-income is defined as including "all grade levels

from GS -1 through that grade level the mid-point of which is nearest,

to the dollar figure of the median familyancome for the area."

GSA Order PBS17000.11, supra note 744 , Section 4 and HUD Handbook

8030.1, Chapter 1, Paragraph 3.b.

3C

S
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774, )
°A

HUD with the required.emplOyee information. As late as January t

1973, more than 6 months after the implementing procedures were

.
. ,

s,
issued, HUD had to request this information from GSA because it had

1. 775.
not-been routinely 'forwarded in the re* quest for 4 site investigation.

774. A review of GSA's San Franci3co and Denver Regional Office
files indicated that the regional offices did not always supply

',HUD with the necessary infbrmation on the number of low- and

moderate-income employees to be assigned to-the propOsed facility.

See letter from E.W. Baughman, Regional Director, Public Buildings
SerVice,GSA, San Feanciseo, Cal., to R. E. Boldt, Assistant Regional

Administrator for HUD, San Francisco, Cal.; July 13,1972, concerning

the selection of sites in Tucson, Ariz., Honolulu) Hawaii, Sap Diego,

_Santa Ana, Van Nuys, and Santa Rosa, Cal., and letter libm-Joiseph

L. Cohen, Acting Regional AdMihistrator, GSA, Denver, Colo., to Robert

C. Rosenheim, Regional Administrator; HUD, Denver, Colo., July 19, 1972,

concerning a site In ASerdeen,,S.D.

775. Letter from George J. Vavoulis, Regional Administrator, HUD, Chicago, III.,
to John W. Chapman, Jr., Regional Administrator ,'GSA, Chicago.. II1., Jan.. 9. ,

1923. This letter concerned GSA's tequest for Intormation.in-connection ,'

with a site investigation in Madison,'Wis. In April 1972, GSA requested

a report from HO (totter from-John V. Chapman, Jr., Regional Admini-

strator, GSA, Ch cago, /11., to George J. Vavoglis, Regional Admini-

itratot, HUD, Ch ago, Ill., Apr. 26, 1972) and.as Of December 1972,)t
GSA had not suppl ed the relevant information On low- and moderate-income

Fobs and the, delineated area of the proposed site. Itiwee a full 6

,,months afte GSA's request to HUD thii HUD became mobilized to

request the Missing information. As of January 1973, HUD had not

supplied its:-report. See Memorable to Files frdm Roger H. Hilgenbrink,

Realty Specialist, GSA, Chicago Regional-Office, Tec. 110972i and Jan:

8, 19/3. , .,. .

k: .

r,

CZ
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B. GSA Requests for Information

I

a

1. Prior tothe Issuance of Implementating Procedures

The MemarandUm of Understanding rgiquires that GSA! consult with 4

HUD concerning the present and plat:31W availability, of low-. and

moderate-income housing on a nondiscriminatory basis in the area i-

. in which a Federal building is to be constructed or-leased.
776

Prior
.

\

777'
to the issuance of implementing procedutes, .however; GSA's requests

. .

forUD reports 'often, but.na always, failed to make clear that such
, ..

advice was solicited, indicating GSA's almost total: lack of concern
le

with using the memorandum to ensure fair housing.

On August 23, 1971, more an 2 months after the memorandum

4\

hadbeen signed, eheOgA RegionaliAdministrator in Boston wrote

to HUD:
,

1

-. .

. )

4

776. 'HUD -GSA Memorandum of Understanding, supra note 735, Section 9.
,

777. These procedures were not issued until 1 year after the
Memorandum'of Understanding was'agned.

/
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4

Your couns el and advice during our investigation
/of sites for ,he construction of a. new Federal*
Office Building in Manchester, New Hampshire / as
provided for under Executive Order 11512, are

solicited. We wild need assistance im.identify-
ing and compiling information on the social and
economic aspects ofManchester with parficular

114

emphasis on the programs of your department. 778

There was no mention that the report should contain an evaluation of

the availability lbw- and moderate-L*011e housing in that area..

I -ra
There was ndmentiOn.of the Memorandum -of Understanding. This request

A «

was apparently a standardized one used in many 'GSA rggionalcMices,
,

It was used in a letter concerning:ShreVeOtt,LtuiSiania, from the GSA

Fort WOrth Regibnal Office to HUD in September 1971, 3 months dfter

77P.44

the memorandum was signed.' The Chidago Regional Office made such a
780' . .

request as late as April 1972..

\

778. Memorandum from Albert A. Gametal, Jr., RegionalAdministratoi, GSA, Bostjon,,

Mass.,to James J. Barry, Regional Administrator, HUD, Boston; Mass., "Site
,1

Investigation, Manchester, New Hampshire," Aug. 23, 1971: A similar
memorandum cooerningiproject development investigation in Springfield,

Mass.,had,been sent ir GSA to HUD 1 week after the.memorandura was
signed. See Memorandum froth Aloert A. Gametal, Jr., Regional Ndminiatrator,GSA,

Boston, Mass., to James J. Barry, Regional Administrator, HUD, Boston; ,

Mass., "Field Survey, Federal Space Situation, Springfield,liast. 01103,"

June 18, 1971.

779. Letter from Jay H. Bolton, Regional Administrator, GSA, Forth Wbrth,-

Texas, to Richard L. Morgan,'RegionalAtinistrator, BUD, Fort Worth,
`Texas, Sept. 15, 1971.

780. Letter from John U. Chapman, Jr. Regional Administrator,' GSA, Chicago,

to Gebrge J. Vavouliss.Rationalltdminittrator, HUD, Chicago, Ill.,

Apr. 26, 1972. ,

/,
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In early fttober 19'11 the GSA Boston Regional Director made a slightly

altered standard request; he indicated that his request concerning

Pittsfield,, Massachusetts, was made under the authority of both the

Executiva_order and the'temorandum of Un nding":"-Me a*ked foi

781 -

linfarmation from HUD regarding HUD's "plans orprograms," but did not

inquire as to fair housing conditiOns in Pittsfield. 'It was not until

later that month that the Regional Diredtor again wrote toHUD concerning

Pirtsfie10,,Massachusetts; and noted for "a statement on the 4aEas-of.fair and
. .

.

. 782 .
;

.

open housing in'the community in general:" The patteih in other regional v

1- ofitkes was similar. 783

$

781. Memorandum from Albert A.-Gimaal, 'Jr., Regional Administrator, GSA, Boston,
Mass., to James L. tarry, Regiobal Administrator; HUD, Bostoq, Mass.,
2Field Survey, Federal Space Siidation,,Pittsfield, Massachusetts," Oct. 7,
1971,

782. Memorandum from Albert A. Gamma, Jr Regional Administrator, Mot'
Boston, Mass., to James J. Barry, Regional Administrator, HUD; Boston, Mass.,
-"Federal Space Situation, Pittsfield, Massachusetts," Oct.'21, 1971.

783. For example, it was not bmt44. November 1971 that the GSA Fort WorthRegional
Office modified its standardized request for information. In a letter` to

HUD concerning, New Orleans, it mentioned-the.autho of the memorandum
and requepted information on low- and moderae-income housing, and for a
"statemeAVon the status of Fair and Open Housing in t e community in general.!
Letter from Jay, 'H. Bolton, Regional Administrator, GSA, Fort Worth, Tex.,
to Richaird L, Morgan, RegionalAdministrator HUD; Fort Worth, Nov. 20, 1911.
It was-not.until June 1972 thit the San Francisco,Regional Office made a

request for a statement onthe status of fair and housing.' This was
made in a letter from T,E,4isnnon, Regional Administrator, GSA, San
Francisco, Cal., to Robert E-Boldt, Assistant Regional Administrator,

HUD, San Francisco, Ca'.., June 9, 1972.

313
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:)

Trughout fiscal year'1972, MA's requests for HUD advice on

housingio'a nondiscriminatory !Isis c ontinued to be haphalard. or

exatple; in February 1972,,concerning Galveston and Houston, GSA asked'

_.
for detailed information which would Assist in "determining the

Y I

Availability of'dhd accessibility to low- and moderate-income housing
i . 784_

for employees at the proposed site.," .RigaTding open housing, however,

GSA wrote'to HUD only that:

Your.report should conclude with a statement
,concuirence with our proposed delineated area,
with respect to the .availability apd aecesii- .

,bility of low- and modeiate-incomethousing on a

nonaiscriminatorybasis for the lower income
employees whose jobs will be moved as a result of
this pew lease action. 785

784. Lettersfrom JaY.H. Holton, Regional Administrator, General Services-

Administration, Port Worth, Texas, to Richard L. Morgan, Regional
,Administrator, Department Of Housing and Urban Development, Fort Worth,

Tex., Feb. 3 andjeb. 22, 1972. In both cases GSA asked for:

1. Summary information concerning the general type, location,

cost, and current availability of al housing.

2. Any publicly-assisted housing built in recent years, and the

current approximate vacancy ratio.

3. A listing of current proposed planned low- and moderate-income

housing.

4. Geographic areas, of urban renewal.

5. Maps indicating public transportation, locations.cf low- and.

moderate-income housing, urban renewal, community renewal, and

model cities( projects.

785.

314
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SUch a request is unacceptable, as GSA does not have the resources to

make an adequate, independent judgement regarding fair housing. The agreement
Tat)

reauires that HUD's advice and not simply that concurrence be solicited.

In April 1974,concerning Riverside, California, GSA asked HUD for

"a general statement as to the availability of low- and moderate-income
787

housing on a nondiscriminatory-basis." Since the request was only for a

general statement, GSA placed no responsibility on HUD for an indepth

investigation.

2. Under the Implementing Procedures

GSA's implementing procedures issued in June 1972 made clear what advice

should be solicited by GSA from HUD. Following receipt of GSA's request,
788

HUD is reqUired to provide GSA with the following fair housing information:

- A delineation of subareas'which appear accessible to low- and m)derate-

income housing on a nondiscriminatory basis and those which do not.

A 'determination of the extent of'discrimination in the sale and rental-

of housing

786. GSA stated, "HUD knows well our purpose and intent and should provide
the necessary information for us to act in accordance with Executive
Order 11512." Sampson letter, supra.n4e 709. HUD's failure to provide
the necessary information in response to GSA's inadequate requests is
discussed on pp. 300-03 infra.

787. Letter from T.E. Hannon, Regional Administrator, GSA, San Francisco,
Cal., to Robert E. Noldt, Assistant Regional'Administrator, HUD, San
Francisco, Cal., Apr. 14, '1972.

788. GSA oraor PBS 7000.11 Sections 7, 8, and 9, supra note 744. If
such a report has been previously developed'on the area in question, HUD
is only required to update that report relativeto the availability of
housing on a nondiscriminatory basis and the availability.of low- and
moderate-incode houaing in the delineated areas.
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li

In addition, in-order to gemonstrate the aVailability of low- and

789

moderate-income housing, HUD is required to provide GSA with:

(1) Summary information on the type, location, cost,. and vacancy

rates for all housing in the area.

(2) A listing, by location, of HUD-subsidized housing in the area,/

including the 'acial occupancy and vacancy rates of such housing.,

(3) An estimate, by location, of 'all other ldw- and moderate-income

\n
790

housing meeting sta dards for relocation housing, and including the
'1/4

racial occupancy .and vacancy rates of such housing.-
/-

(4) A lidting by location of all subsidized housing planned within

the next year.

(5) A listing of competing disg cement needs4or the subsidized

housing.

(6) A delineation of the geographic boundaries of urban renewal, model

cities, and.neighborhbod development projects.

In addition, if specific sites are identified, Hp is required to

examine not only the housing situation, but also the transportation system.

transportation from nondiscriminatory low- and moderate-income hotaing

to eile facility is required to be available with schedules conveniently close

to opening and closing of business. Travel time on public transportation to

the proposer] site is.reouired to be equal to or less than that from housing of

789. IA,

790. HUD relocation standards are contained iii the _HUD Relocation Handbook

(1371.1) Chapters 2 and 4, (July 1971).

316
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higher-income employees. Where public transportation is .inadequate; a) travel

time by automobile may not exceed travel time for.higher-income employees and,

b) the monthly cost of parking may not exceed the average of 8 hours'

711
wages of low-.aid moderate-income employees at thejacility.

791. General Services Administration, PBS Order 7000.11, supra note 276 and

Department of Mousing and Urban Development, New and Reloc ating
Federal, Facilities, supra, note 276. This provision is of particular
importance to minority and female employees, many of whom are of low- and
moderate income. As of July 1972, nearly 80 percent of American households owned
automobiles. HOWever, only 53 percent of all families with incomes under A

'05,000 owned cars only 41 percent of all fanilies with incomes under
$3,000 owned cars. Only 54 percent of all black families owned cars.
Similar data are not published for Native American, Asian American, or
Spanish speaking background families. They are not published by sex of
head of household. U.S. Department of Commerce, Bureau of the Census,
Consumer Buying Indicators, Series P-65, No. 44, "Household Ownership of
Light Cars and Trucks; July 1971" (February 1973).
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GSA's commitment to ensuring Lair housing, as evidenced by its

letters to HUD, did not/appear to increase appreciably in fiscal

year 1973, following the issuance of the implementing procedures. In

September 1972, several months after the implementing proceduieshad

been issued, a standardized letter similar to that used a year before

by 'GSA region'al offices was sent from the Dallas office asking.for

"assistance in identifying and compiling information on the social

.792

and economic aspects of El Paso," with no mention of fair housing

conditions at any inco4 level-

'.24oreOver, GSA's requests often continued to fail to mention the

need for information on the extent of discrimination in the sale or

rental of.housing, regardless of income level. -They were often unnecessarily

limited only to inquiries about low- and moderate-income housing for Federal

793 .

`e
.

. 4

employees, although GSA's responsibilities provided it with leverage to

ensure that fair Dousing becomes a rr.01"y whenever Federal agencies relocate.

792. Letter from Jay H. Bolton, Regional Administrator, GSA, Fort Worth, Tex.

to Richard L. Horgan, Regional Administrator, HUD, Fort Worth, Tex., Sept.

26, 1972.

793. The Memorandum of Understanding states that csA will consider the

availability of low- and moderate-income housing on a nondiscriminatory basis.

Memorandum of Understanding, supra note 735, Section 3. Neither the

agreement nor the Executive order appear restricted in their coverage to

- housing for Federal employees.
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For example, in July 1972, concerning' proposed buildings in Tucson,
(14

Arizona; Honolulu, Hawaii; and San Diego, Santa Ana, Van Nuys, and Santa' -

Rosa, California, GSA wrote to HUD:'

It is requested thit.a report be submitted on
the availability of low- and moderate-income
housing on'a nondiscriminatory basis.... If
your report indicates that the supply of low-
and moderate-intome housingon a nondiscrim4
inatory basii is inadequate to Meet the needs
of the personnel of the agencies...it is re-
quested that..:action be. initiated in can-
junction with General.ServiceS.Administration
to develop an affirmative action plan.... 794

3. HUD's Reports to'GSA

GSA's requests for HUD advice greatly affect the reports written by

HUD. This is evident because, despite the, specificity of the Memorandum of Under-

standing and implementing procedures as to what information should be provided, HUD

his frequently ignored these requirements and based its iepoits upon the requests

made by -GSA. For example, when GSA failed to request fair housing information,

794. Letter from E.W. Baughman, Regional DirectoF, Public Buildings
Service, GSA, San Francisco, Cal., to R.E. Boldt, Assistant Regional
Administrator, HUD, San Francisco, Cal., July 13, 1972. GSA's requests
for information concerning Laguna Niguel, Cal., and Aberdeen, S.D., were
similar. Letter from T.E. Hannan, Regional Administrator, GSA, San
Francisco, Cal., to R.E. Boldt, Assistant Regional Administrator, HUD,

San Franciaco, Cal., Jan. 11, 1973. Letter from Robert C. Rosenheith,
RegiOnal Administrator, HUD, Denver, Colo., to Joseph L. Cohen, Acting
Regional Administrator, GSA, Denver, Colo., July.27, 1972.
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795
'MUD generally failed to

In contrast, when GSA asked for informationconcerning tau availability

of loW- and moderate-income housing on a nondiscriminatory basis, HUD was likely
.

.

796'

to indicate Wether or not it believed that such housing was available."
t

When GSA asked for, Concurrence with the proposed delineated areas; HUDinerely

797

indicated that it concurred.

When HUD's fair housing information was inadequate or omitted altogether

from its. reports; GSA was not likely to call this to HUD's attention. In

fact, GSA has indicated that if HUD does not provide an adequate report, GSA

798
will "move on to build."

I
.

,

795. Pee for example, correspondence concerning Springfield, Mass. (MemorandUM
from M. Daniel Richardson, Area Director, HUD Area Office, Boston, Mass., to

Robert W. LaPlant'e, Assistant Regional Administrator, HUD, Boston, Mass., "Social'

and Economick Import of aew Federal Building, Springfield, Mass., "Sept. 18, 1971),

and Shreveport,1a. (Teletype message from Andte J.'Bouchardon, HUD Area Office, 1

New'Grleans', to Jay H. Bolton, Regional AdMinistrator, GSA Fort Worth, Texas, Sept.226,

1972.) 4In Springfield, Mass., GSA staff, 'reipgnizing,that HUD's report was

inadequate; went to the SAFingfield planning department-to collect their 01111

information. GSA found,, dm example,.that muckof the public'housifig was 'concentrated
'in an area on the outskirts of the city to and from which there was no public

transportation. GSA, however, approved the site. Canzanelli ana *Naughton
interview, sfipra note 750.

796. See-for example, correspondent concerning: Tucson, Arizona, letter from Andrew
Bell, Deputy Regional Administrator, HUD, San Frincisco, GILL, to E.W. Baughman,
Regional Director, Public Buildings Service, General Services Admihietration, San

'Francisco, Cal., Dec. 6, 1972; and Riverside, Cal**, letter from Barbara A. Bel?,
Deputy Director, HUD Area Office, Los Angelmto T.E. HaUnon, RegionanAdministrator,

GSA, San Francisco, Cal., MiY 27, 1972.
. .-\

797. See letter from 4ichard L. Morgan, Regional Administrator HUD; Forth Worth, Tex.,
to Jay Bolton, Regional Administrator, GSA, Fort Worth, Text, Dec. 12, 1972. ,

798. June 1973 Friedlander interview, supra, note 743.

ti
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. ,

In one notable case,: - -El Paso, Texas) ---GSA"A Septifmber 1972 request

failed to ask-tor fair housing information. HUD failed to supply it. GSA

wrote again to HUD asking for concurrence in its choice

tp ask for fair'housing informatiOn. HUD provided that
799

reporting on the fair housing situation'in El Paso:

of a site, again failing

concurrence without ever

In at least one instance, it appears that GSA did net request HUD,
*.

.

, .

Assistance concerning a site to which the HUN-GSA Memorandum ot,Understanding

applied.r In the San Francisco region, GSA proposed three CalifOtnia sites for a social

0

799. Seaoletters from Richard L. Morgan; Regional Adknistrator; HUN,Forth Worth,

,,b-Tes,-, to Jay H. Hilton, Regional Administrator, GSAi Fort Worth, Tex.-, qct. 25, 1972,
,,.' and Dec. 12, 1972, and letters Iioni Jaz H. Bolton to Richard L. Morgan, Sept`. 26,

1972,4nd Nov. 15, 1972.
, ,

. ... ,

. .

.':-SiAtfarli,_ GSA's request for Ingradviee co
in iStuary 1972, died not seek infotiail

petninglaguna Niguel, Calf t rnia,
on fair, housing, although GS 's letter'

to HUD indicated awareness of'the requirement foriloca;ingFederal facilities
*ere there was adequate hbueing on a...nondiscriminatory basis. HUD did not supply
fair housing.informatimi-GSA subsequently issued a.followup report requesting
quire-informstion-on low- and moderate-income housing,, bit tt never pressed HO for

. fair housing information -See letter from T.E..Hannon, Regional Admiaistrator,
fr Genetal Serviciii-Adiiinaltiation, San Francisco, Cal.; te,g.E. Boldt,-Assistant Regional

Administrator for Administration, Department of Housing and Urban Development, San
Fiancisco Cal., Aismi..11, 1972; letter ftom E.W. Baughman; Regional Directort_Public

BuildingsiService,..Generai Services AtministratiOn,Ean Francisco, Cal.,toarbara '
A. Belli-Acting Area Director, Depaitment of Housing and Urban Development, Los

/4 Angeles, Cal.,. Mar. 16, 1972; and lettere from Barbara A. Bell, Deputy Area Director,
/ Depar t of Housing and.Urban Development, Lis Angeles, Cal., to T.E. Hannon,tmen,a?t

,Regional mistrator, GeneralServiCes-Administrati Mar. 10, 1972 and June 28, 1972.

GSA recently nformed this Commiision that:

Both agencies pursued the matter further and-DHUD ultimately
-concluded that low and middle income housingt Laguna-Niguel
was inadequate., As a result, GSA, DHUD, and local interests
are'developing an affirmative action plan.. Sampson letter,
supra note 709.

Ott does not appeat to contest the Commisaion's statement that GSA didnot
.setk.information from HUD on fair housing near the Laguna Niguel site.

a
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800 . -801

security payment center: Richmond, San 'ranctsco, and Oakland.
t

HUD ailVice was solicited only with-regard to the Richmond and Oakland

802

sites. Thus, C did not determine if San Francisco might be a

more advantageous site than Richmond or Oakland in,terms of fair

.
housing or the availability of low- and moderate-income housing., GSA's

regional staff stated that the Richmond site was selected by GSA!s centret

office, Implying that responsibility fOr any failtire to observe the

`803

agreement rested with Washington. The central office,' however, indicated

tcs belief that the requirements of the agreement were executed at the

804
regional level.

C. Specifications for HUD Reports

GSA and HOD have not specifically delineated how nondiscrimination

shall be measured. As a result, the quality of HUD reports has at pest been,

uneven. In some cities, HUDused the presence or absewe of complaints as its

WO. Cleland interview, supra note 76R Ms. Cleland stated that she believed
that HUD should haxe'been consulted with regard to this site. Id.

801. Kirby interview, suoramote 767.

802. GSA reaponseitikupA note 742.

803. In 1973 and1974 the Center's functions-were-carried out at Social Security
Admipistration offices located throughout the San FranCisco Bay area. GSA estimated
that half the Center's,2,000 employees were employed at grade levels GS-6 and lower.
GSA also reported that; according to the Social Security Administration, a large
number of the employees were one of two cage earners in a family. Relocation might
therefore,create problems if both dtd not wish to relocate. Kirby interview, su'ra.
dote 742.

804. When the three sites were first proposedOEW did an analysis of the reit-
dentLal patterns of current employees'of the center. It showed that they lived all
over the an Francisco area. It did' of indicate the number of-employees who would

t have to relocate in order to work at each of the proposed sites. .

A

.
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principle measure. For example, HUD based i;e approval of Pittsfield,.

Malsachuetts, on.the fact that the Boston Regional Office had "not.'

evountered any complaints or other indications that there is not fair

805
housings' in that c HUD also approved Aberdeen, SouthOakota,

writing to GSA that ithad received only a "few complaints from renters,

but none,from home owners." In a city with a total and minorrty

806
population the size of Aberdeen, it would be'difficult to equate "a

807 N,

few complaints" with" the absence of discrimination. HUD, nonetheless.

concluded, "Generally,'it appears that housing in Aberdeen is without

0 808
Iscrimination."

805. Letter from James T. Barry, Regional Ad nistrator, HP, Boston, Mass. °

to Albert Gemmel, Jr. Regional Administrator GSA, Boston, Masa., Nov. 10,.01071.

806. As of the 1970 census, Aberdeen, S.D. had 26,476 inhabitants and only

-18 were of Spanish'gpeaking background; 7 were black; 289 were Native Americins,

and 18 were Asian American. O.S. Bureau of Census, Census of Population 497Q,

Final Report PC (1) B43 (S.D.), Table 27, and telephone interview with

Beverly Baca, Ethnic Origins statistics Branch, Population Division, U.S. Bureau

of Census, Apr. 2, 1974.

807. The absence of complaints has never been a,reliable.indicator of 'the

absence-of discrimination and it is inexcusable thatHUD would rely on Inch a

superficial tool. The Commission has commented about this in The Federda Civil
Right Rnfnrrampne rfcAtt 566 (1971) and Ts 1n'i or Not to Know: Collection and

nfjpeinl a Pthnie nArs 61 (1973). It is clear that some HUD staff

,membets,had th isdom to look beyond the volume of complaints. For example,

in a letter.to GSA, HUD's Atlanta Regional Office stated that coMplaint.activities

do not represent the scopp of discrimination. Letter from T.M. Alexander, Jr.,

Acting Regional Administrator, HUD, Atlanta, Ga., to J.E. Smith, Regional
Commistrioner,Public Building Service, GSA, Atlanta, Ga., Feb. 14, 1973.

E08. Letter from Robert C. Rosenheim, Regional Administrator, HUD, Denver, Colo.,

to Joseph L. Cohen, Acting Regional Administrator, GSA, Denver, Colo., July 27,

1972.
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In Phoenix., Ariiona, HUD contended that open housing existed t

in the community because the city had submitted an affirmative marketing

809, 11

plan. In principle, the existence of HUD-apprabed affirmative

marketing plans should be a important consideration in determining the

fait pousinepoiture of a community, Nonetheless, MUD has not been

monitoring its affirmative marketing plans and thug does not know

810
'whether they are being followed.

809. HUD also notedithat Phoenix has a fair housing law and that a major
relocation-of employees would be involved. See.lettef from H.R. Smith,

Director, Federal Housing Administration .nsuring Office,HUD,Phoenix,
Arizona, to Robert H. Baida, Regional Adthinistrator, HUD, San Francisco,

California, Aug, 22, 1972, and letter from Robert H. Baida, Regional

Administrator, HUD, San Francisco, Cal., to T.E. Hannon, Regional
Administrator, GSA; San Francisco, Cal Nov. 21, 1972.

See.Chapter II Department of Housing and Urban Development, Section IV
A2, supra.

L

4
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In Madison, Wisconsin, HUDwrote to GSA that it had consulted with

the National Association for the Advancement of.Colored People (NAACP),

'the Urban League, and State officials fadetermine whether there was

811
housing'discrimination in that city. GSA commented that HUD's report'

812
concerning Madison was excellent.

In.many instances, howeVer, HUD merely commented that adequate

low -sand moderate-income housing on a nondiscriminatory basis wag

available ,k but did-not jusiily.how it had reached this determination,

In other cases, HUD did little research on the status of open housing

in the community reviewed, but based its belief primarily on the

Act that there would be sufficient housing ai4ilableon a nondiscriminatory

basis because there would be no major relocation of employees and no

813
major hew hires.

The correspondence concerning Galveston, Texas, illustrates many of the

weaknesses In GSA's aplementation-of the Memorandum of Understanding. In
4

November 1971,. HUD foul that thelhl attitude toward open housing was poor.

V
e"

811. HUD also noted that there were few complaints filed with the gadison
EquaroPportunity Commission and none with the Wisconsin Department of
Labor, Industry, and Human RelAtions. Attachment to letter from John W.
Chapman, Jr., Regional Administrator, GSA, Chicago, Iii., Jan:'1, 197.3.

812. Memorandum from John W. Chapman, Jr., Regional Administrator, GSA,
Chicago, to the Assistant Commissioner for Space Management, GSA;
"MadisoneWisconsin--Federal Office-Building," Jan. 18, 1973.

813. See;for example,teviews in Santa Rosa and Van Nuys, Cal.

46
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ti

HUD stated that there was "strong opposition" to subsidized houlng and to the

"construction of decent housing, open to all families, imgood'neighborhoods and

on good sites."
NUeliSicated that neighbikhoods in Galveston tended to be

racially umnixed and that-Galveston did not have an open housing ordinance.
814

Despite that repot' .HUD subsequently wrote to GSA stating its concurrence

with GSA's choice.' HUD stated:

Galveston still does not have an open housing

ordinance. However, in absente of such an

ordinance and, in fact, if thdOr [sic] had one, our

Title VIII and Title VI regulations as well as our

recently established affirmgtive fair housing market

requirements will serveto ensure that the housing

is provided to eligible applicants without regard to

-tame, creed, color, or national origin. 815

HUD clearly provided insufficient information to GSA and

has provided concurrence to GSA'schoices when it anouldnoi have. IE

6 the existence ofTitle VIII of the 1968 Civil Rights Act, Title VI of the

1964 civil Rights Act, and regulations to implement those titles :ere

sufficient to ensure fair housing; this would be true in all geographic areas

and the 1971 HUD -GSA agreement,
written long after Title VIII and Title VI,

a

would be unnecessary. The fact is, however, that discrimination occurs

regardless of these laus and regulations. It is particularly ironic

314, Memorandum from G.R. Terry, Director, Economic and MarketAnalysis

Division, to Breaw2-cattleman, xegional Economist, HUD,, tort Worth, Tex"

"Routing Market" Assessment for Galveston, Texas, Relocated by General

§erviCes'Administration," Nov. 18, 1971, transmitted in a letter from .

D.W. Baker, A'aistant Regional Administrator for Community Planning and

Management, HUD, Fort Worth', Tex., to Jay H. Bolton, Regional Administrator,

GSA, Fortorth, Tex., Nov. 23, 1971.

815. Letter from Richard L. Morgan, Regional Administrator, HUD, Forth Worth,

Tex., to Jay H. Bolton, Regional AdMinistrator,'General Services Administration,

Fort Worth, Tex., Mar. 3, 1972. Mr. Morgan wrote a similar letter to

Mr. Bolton on May 3, 1972, concerning the fact that Oklahom1105 fair

housing law was not viewed by HUR to be substantially equivalent to

Titlt VIII.

I
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that HUD determined that the absence of a air housing law in.Galveston

was irreleiant,since the existence of a Sta e or locil fair housing law
8160

was freqUently central to HUD's approval of a proposed site elseWhere.

Another weakness of HUD's reports was that they did not generally look at

lair housing conditions for specific nonblack minority groups. In fact, the

Aberdeen, South Dakota, review was the only instance in which the Commiision

,found, any HUD report to contain mention of a racial or ethnic group other than

blacks. This occurred despite the fact that the cities reviewed included

Santa Ana, California, and El Paso, Texas,'witS large Mexican American popula-

tions;-Las Cruces, New Mexico, with's large Hispanic population; and Springfield,

817
Maskachuietts, with a sizeable Puerto Rican population.

816. For example, HUD indicated thSt the 1968 fair housing4ordinance passed
by the city of Phoenix "will provide increased opportunities for minorities
to secure. housing" in the metropolitan area. Memorandum from Merrit R.
Smith, Director, Federal Housing Administration, Insuring Office, HUD,
Phoenix, Ariz to Robert H. Baida, Regional Administrator,'HUD, San
Francisco, Cal., "Report Required by GSA Memorandum;' Aug. 22, 1972. In
Tallahassee, Fla., HUD found discrimination in the sale or rental of
housing in part because there was no_State orlocal fair-housing-law.--
Letter from T.M. 61exander, Acting Regional Administrator, HUD, Atlanta,
Ga., to J.E. tWRegional Commissioner, Public Buildings Service, GSA,

d/Atlanta, G Feb.22, 1973.

817. As of the 1970census, the total popUlation of Santa Ana was 156,601.
Of these, 30,652 (19.6 percent) werenf Mexican American origin. In El Paso,
the total population was 322,261 and 162,357 (50.4 percent) were of Mexican
American origin. In Las, Cruces the total population was 37,857.and 17,477
(46.2 percent) were identified as being of Spanish origin. In Springfield,
Maas., the total populatidh was 163,905 and the Puerto Rican population was
3,101 (1.9 percent). U.S., Department of Commerce, Bureau of the Census of
Population, Final Reports PC (1) -Bi (U.S.), Table 667; PC (1) -Al (U.S.)
Table 31; PC (1) -C33 (N. Mex.), Table-112;and PC (51) -30, Persons of
Spanish American Ancestry, Table 2. Other sources estimate the Puerto
Rican population in Springfield at up to four times'the calculation of the
Bureau of Census. See U.S. Commission on Civil Rights, Countinithe
For tten: The 1970 Census Count of Persons of Spanish S eaki Background

in the United States (1979, and Massachusetts. State Advisoryl-Committee to
the United States Commission on Civil Rights, Issues afW..oncern to Puerto

0 Ricans in Boston and Springfield 79 (1972).
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While the criteria HUD used to assess nondiscrimination in the sans

and rental of housing were varied, not one of the HUD reports was compre-

hensive. No HUD reports. appeared to be _based on a full-scale compliance

eview c$ the city concerned. One of the major - reasons for this is that,

al gh the implementing procedures state that HUD will investigite fair

'housing in the community in question, they provide almost no ktail on ho4

to conduct such an investigation. It is essential that such investigation

include a compliance review with the following components:

818
(1) Testing of new and existing rental and sale housing at all

ipeome levels:by appropridtely trained personnel. Since HUD suffers from

818. Testing is a method of determining whether discriminatory practiels

exist in'the sale or rental of housing by comparing experiences of

minority and nonminority "homeseekers." Although some local governmenth
!lave antitesting ordinances, the Civil Rights Divipion at the Department

of Justice has taken action aimed to get several of these repealed. At
the request of the Department of Justice, the City of Madison, Wisconsin,
repealed its antitesting ordinance and the City of Milwaukee began action

for the repeal of a similar ordinance. In addition, the Department of
Juallee.sought to participate in a private auit seeking to invalidate the

antitesting ordinance of Upper Arlington, Ohio. See Department of-Justice

Press Release "Justice Department Posts New Records in Enforcement of Civil

Rights Laws,' Jan., 14, 1974.
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a shortage of equal opportunity staff, it may be necessary to contract

this responsibility to local fair housing groups and organizations

with experience In testing. The funds for these contracts could be

furnished eithet by MUDor GSA.

(2) A comprehensive compliance review of the operation of all

HUD programs in the proposed site selection area to determine if the

locality is complying with HUD equal opportunity' requirements.

This should includg a review of the Implementation of all Major

819 . .

affirmative marketing 'plans in the area.

(3) Consultation with local community groups actively engaged in

bringing about fair housing in the proposed site area.

(4) A public hearing held by HUD at which the residents of the

metropolitan area or region may testify as to their experience in

obtaining housing on a nondiscriminatory basis in the proposed site
820

area.

\--7/

819. See Chapter I, Department of Housing and Urban Development, Section IV A

supra, fora discussion of HUD's affirmative marketing requirements.
If HUD had amongoing program of compliance reviews, it could draw
onkrecent reviews in order to provide the necessary information to
GSA.

820. HUD has issued regulations for holding administrative meetings;

i.e., public meetings to identify and publicize discriminatory housing
practices within a locality and to. "promote and aszt!re" equal housing
opportunity. 24 C.E.R. 0 106., the first such meeting was held in

Washington, D.C., in early 1974. The subject of the meeting was equal
housing opportunity in the military. wt,

32,9
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(5) Areview of municipality's fair Mousing activities

including passage 1of a comprehensive, enforceable fair housing law

821
and the elimination of any exclusionary zoning.

(6) ereview of local banking practices to ensure that local

banks make mortgage loans to minorities and Qaknen asfreely and on
822

the same term's as to nonminority Males.

MoreoVer, State-and local officials should' be notified of all

investigations, before they take place, to enlist their support and

cooperation for ensuring fair housing throughout the community. The

procedures currently provide that State and local officials be notified

of pending investigations in connection with proposed construction,for-

823
Federal facilities, but there is no requirement for informing these

officials when a survey is being made to assess a community's general

821. Exclusionary zoning ordinances may limit the construction of multi-

dwelling buildings, specify a minimum acreage for residential housing,
-.or limit occupancy in private dwellings to persons related by blood or

marriage. They often discriminate against racial and ethnic minorities.

The Department of Justice has brought suit against Black Jaqk, Missouri,
and Parma, Ohio, charging that these municipalities have used such
ordinances to exclude racially integrated housing developments. As of

October 1974,there had been no'trial in theParma case which was in
district court, pending an appeal of the dismissal of a private suit. In
Black Jack the district court ruled against the United States, which has
filed an appeal:

822. Ideally, HUD should obtain information on local banking procedures

from the Federal financial regulatory agencies, but thro h calendar
year 1.973 these agencies have not adequately monitored nks and savings

and loan associations. As of June 1974, these agencie will collect
data on the race, ethnic origin, and sex of applicant for home mortgages

in selected cities or a trial period. These data should improve the
regulatory agencies'ability to monitor the fair housing practices of the
lending institutions. 'See Chapter 2, Federal Financial Regulatory Agencies,
Section IV supra.

823. See also Office of Management and Budget (OMB) Circular No. A-95. 38
Fed. lagi. 32874, Nov. 28, 1973. Section II of that circular also requires

that State and local governments be provided with information on projected
Federal development so as to facilitate coordination with State, areawide,

and local plans lin ograms. 330



312

a

potential for accOmmodating a Federal activity, or when a review is

being conducted in conjunction with leasing a specifit facility. More-

over, there is no rule or procedure which would require that information

in HUD's reports concerning low- and moderate-income and fair housing be

made available to the State,. the community fair housing groups, or even
824

Federal agencies, rand thus no feedback is provided for the correction
r

of any deficiencies which may be uncovered.

The absence of more specific GSA guidelines for measuring non -

J
discrimination has contributed to the fact that the agreement does not

appear to have had positive results in the area of housing discrimination.

In fiscal years 1972 and 1973, HUD prdrtded approval to GSA for all cities
825

itinvestigated except for seven cities in the South.

1

C824. Further, no such provisions are contained in OMB Circular A-95.
Thus, for example, there is no procedure fór automatically informing
communities that their zoning' ordinances and building codeswill be
reviewed to determine the extent to which they are compatible with the
growth of lower- income and fair housing and that actions taken by the
-local government to permit the operation of Federal low-income housing.
programs Will be examined.

825. The seven cities are S.C.; Columbia, S.C.; Lexington, Ky.;
Port Lauderdale, Fla.; Tallagaesee, Fla.; Jackson, Miss.; and Charlotte,
N.C. Nonetheless no corrective action has been required in these cities.
GSA response; supra note 276. These,cities are discussed further in
Section III infra.

331
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Not one of the HUD reports reviewed by this Commission provided

adequate justification for approval of fair housing conditions in those

cities. As a result HUD has provided approval to cities in which there

is independent evidence that housing is not available to all regardless

of race and national origin. For example, Shreveport, Louisiana, in

which the public housing authority was sued in February 1974 by the

826

Department' of J#tice to eliminate racial discrimination was apprOved

827
by HUD for ecourthouse and Federal office building. Houston, Texas, too,

was approved in late 1971 by HUD in a project development investiga-

tion. Yet in late 1973 a real estate.firm.selling-3,000 to 4,000

homes a year in Houston was required by a Department of Justiceconsent

. 828
A-decrpe to adopt fair housing procedures. Similarly, Knoxville,

/

4

Tennessee, was approved by HUD in a project development investigation,

although in November 1973/thyee major real estate firms in that city were

829

charged by the Department of Justice with engaging in racially discrim-

826. United States v. Shreveport Housing Authority, C.A. No. - 74-194 (W.D. La.,

Consent Decree filed Feb. 20, 1974).

827. HUD provided no fair housing information to GSA on Shreveport. It

dia state, however, that "there is no low- income housing available within

the central bdsiness district and moderate-income housing is available in

very limited numbers." 'Teletype froth An4e J. Bouchardon, Assistant

Director, Area,Office, HUD, New Orleans, La.,to Jay Bolton, Regional

Administrator, GSA, Fort Worth, Texas, Nov. 18, 1971. HUD did not disapprove

the site despite the requirement thet adequate.e.low- and moderate - income /

housing be available.

828. United states v. Gilbert Gertner Enterprises, C.A. No. 73-H-909 (S.D. Tex.,

Consent Decree filed Nov. 19, 1973).

/ .

829. United Stae tes v. Leon Saroff, C.A. No. 8445 (E.D.Tenn., No. Diy: 1973).

332
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830 ,831

inatory sales practices, such as steering and blockbustingv that have

apegedly,perpetuated segregated housing in, the Knoxville area.

Although HUD must_clearly be held responsible' for the quality

of the reports it writes, GSA has not taken any action to hold

it respontible.

III. Affirmative Action Plans

't

If GSA selects a location which' IUD reported as inadequate, GSA must

orqy provide a written explanation to HUD for its reasons for selecting the
832

location. There it no reqUirement that this explanation be public; for

-example, in the Federal Register. The implementing procedures do not require

GSA to give preference to locations in which open housing for allracial and

ethnic groups prevaili and in which the supply of low- and to'ddiate-incase

housing is at leastadequate to meet the community needs.

Fri& to the announceent of a site selected contrary to HUD's recom-

mendation, a written affirmative action plan must be developed by the Federal

agency involved, GSA, HUD,
834

and the community in whith

, P

the'Federal installs-

tioa will be located.
834

HUD's report and advice are to be used as the basis
.

.

.

830. Steering is the practice of realtors of guiding white persons to purchase
4 or rent in white neighborhoods and black persons in black neighborhoods; for

example, by failing to inform the customer of the full range of housing
opportunities available.

f: /

831. Blockbusting is the action taken by area/tor to induce a person to sell
or rent any dwelling by rep*senting that another person(s) of a particular
race will move into the neigaborhood.

830 GSA stated:

The fact that discHminatory housing is against Federal law
should be stressed and that, GSA is, not a law enforcement
agency~ Within our authority GSA only ensures the avail-
ability of low and moderate housing on a nondiscriminatory
basis which we do to the greatest extent possible. Sampson

. letter, supra note ?pg.,
4

833. HUD also agrees to give priority consideration to applications for assistc:
wilco for the housing proposed to be provided in accordance with the plan.

834. SUch a plan must be developed prior to the award of a lease contract con-

.

trary to-HUD s advice.-
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for - the development of the lan. The Nemorandtim of Understanding states:

tt
.

. -4 ,

The lan should vide for commitments from the community

Any° ved to dni Late and carry out all feasible efforts to

obta n a sufficient quantity of low- and moderato-income

housing available to the agency's personnel on a nondis-

criminatory basis with adequate access to the location of

the building or space. It should include commitments by

the local officials having the authority to-remove obstacles

to provision of such housing, when such obstacles exist, and

to(tike effective steps to assure its provisionl The plin ,.

should also set forth the steps piOposed by the agency to

deyelop and implement a counseling and referral service to

seek out and assist personnel to obtain such housing. 835

The'affirmative action plan must ensure that an adequate supply of low-

and.moderate-income housing dill be available on a nondiscriminatory taxis,

and that there is adequate transportation from housing to the site, before

the building spacels occupied or within a periodof 6 months

thereafter.
836

The plan is also supposed to contain appropriate provisions designed

affirmatively to.further,nondiscrimination in the sale or rental of hous

837

on the basis ofrace, color, religion, or national origin. The plan

. , 83/
aust'include: (1) the corrective action specified by HUD in its region

to'dSA and (2) assurance of the reloiating agency that when thJ old and new

facilities are within the same metropolitan area, transportation will be
.

835. HUDGSA Memorandum of Understanding, supra note 735.

836. Id.

837. Id.

OV

. .

838. If a proposed site is deemed inadequate on one or more grounds, for

example, if there is discrimination in the sale or rental of housing in that

area on the baits of ,race, color, religion, or hational origin, the HUD

Regloail Administrator is requitedto include -in his or her'report an °utility'

of corrective action which should be taken to overcome the Inade oies4

None of the HUlf reports contains such recotendations.- Id.

34
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provided for low- and moderatelincome employees between the old facility

, and the new facility until sufficient new housing is built.

',The affirmative action requirement is vague biecause, ihe responsi-

SAi)bilities of HUD, G the agency involved, and the community have not

been clearly defined and mechanisms for remedying inadequacies have not

839
`beentoutlined. GSA has not further delineated this requirement because,

.840.

as of May 1974, no affirmative action planhad been necessitated.
. .

1 iC 'A

One weakness of the affirmative'actpn requitement -is that the actions
..

' 841
'usneed not be completed until 6 months after, occupation of the building.+.

This substantially undermines the potential effectiveness of the requirement

because employees affected by the unavailability of adequate howling might

be unable to relocate with their agencies, thus losing most 6enefits'they

might derive from the affirmative action plan,. Then, of course, if the

community fails to carry out the/ affirmative action plan, but the agency has

already relneated, the Federal Government has lost significant leverage whj.ch

might.have been used to require its implementation. Unless GSA and HUD

require that affirmative action plans be substantially completed prior to the

agency move, they will probably have minimal effectiveness.

Another weakness is that affirmative action planstare not mandated when

'inadequate low- and moderate-incoMe housing or nondiscriminatory housing is

839. Th Commission.has earlier recommended that the components of the plan
be outlined in more detail. See U.S. Commisiion on Civil Rights, The Federal
Civil Rights Enforcement Effort -- A Reassessment' 43 (1973).

go. HUD'Handbook 8030,1 further delinates the affirmative action responsibilities
for M611 employees; It suggests that as part of the affirmative antionlplan,

a local fair housing ordinance be developed, and-that HUD attempE to correct
discrimination 'practices of local banks and work with real estate boards to
develop areawile affirmative Marketing plans.

841. HUD-GSA Memorandum of Understanding, aim: note 715.

r
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foundloy reviews conduCted in connection with project development investi-

gations. The reports from project development investigations are.merelY

filed away, available for later use when Federal development of the area

actually begins..
.

A

The Federal Government should require the correction of any discri7

minatory hoUsing conditions which are found: GSA should 'use the results

q

'of igiews shoWing lack of fair housing to put communities on notice that no
(.

,

,

Federal facilities will be located in that area until positive steps are taken

71 to increase equal housing opportunity.

The tragedy of the failure to make immediate use of information obtained

through project development investigations As illustrated by the reviews of

Fort Lauderdale and Tallahassee,, Florida, a, and Columbia, South Carolina. In

- 842
,

Fort auddrdale, HUD found a disceminatory housing market:

-

- -HUD waenot able to.loca// te snitable land for low-income.

housing on a nondiscriminatory basis. HUD based its4,con-,

clusion on the high land cost, .concentriltion of puch housing

inminority.areas of the city, and reluctance of,surrounding;

political jurisdictions to assist in providing low-.and

moderate-income housing.

-In several areas it/was indicated that low- and moderate -

incomdhousing was nOt available on a nondiscriminatory
basis. 843

In addition, HUD found an inadequate supply of low- and moderate-income'

housing in that city:

842. Letter from Edward H. Baxter, Regional Administrator, HUD, Atlanta,

. Ga., to Theodore Spahr, Acting Regional Director, Public Buildings

Service, GSA, Atlanta, Ga., Sept. '5, 1972.

843. id. RUD's finding of discrimination-was based on a review of appli-

cations to the.Tuskegee Park. Neighborhood Development Program and the Open

Space Program, a review of HUD's complaints from Fort Lauderdale area which'

showed 13 verified housing, discrimination comOaints, and HUD's involvemen

_with exclusionary zoning in that area. HUD's review did'not extend to cov rage

of any judicial enforcement efforts, but was limited to its own knowledge of
admiicistrative enforcement of the fair housing law.

336
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--. 85 percent of all new construction in the past 4 years
had been for high income housing. 844

, ..
.

ca -- The vacancy rate of low- and moderate-income housing was less
, ttian 1 perdent.t 845 i

.

-- There were approximately 1,000 lot.- and moderate-income
. families presently living in substandard housing: 846

-- There was a major short range need for about 1,000'units of
low- and'moderate-income housing, partidularly for large (amilies: 847.

1

'
,

848
Similarly, in Tallahassee, Fla.,, HUff found that:

-- There were,,existing patterns of raciall / segregated housing
which'were not. being limited,

.

-- There was discrimination in the sale,snd rental of housing. 8494.;

-- There appeared to be no subareas acyessible for low- and moderate-
indone housing on a nondiscriminatory baste.

" The city was not taking affirmative action to ensure that
existing housing'was open to, all races.

-4' ,lbe vacancy 'rate for low- income housing was less than 1 percent.

-- 1,642 occupied units wete substandard and beyond rehabilitation
and an additional 2,264 occupied units were deteriorated and needed
rehabilitation in order to meet minimum housing code standards.

-- There was, insufficient development of low-income housing.

.

844r) Id.

845. Id. The vacancy rate throughout the city was near 1 percent.

846. Id.

847. II:.

848. letter from T.. M. Alexander Jr., Acti Regional Administrator,
BUD, Atlanta, Ga., to'J.E. Smith, Regional Commissioner, Public RBilrlinss
Ser4Ice,A1SA, Atlanta, Gae, Feb. 14, 1973.'

849. HUD's conclusion was based on the following: (1) the racially identifi*able residential housing patterns; (2) the absence of sState or local Lair
',''housing law; and (3)the failure of the local real estate industry to comply with
'provisions of the fair housing law. Id.

; '337.

vs.



850
In Columbia, South Carolina, BUD found that there were racially identifi-

able housing patterns; there was no local 6'State fair housing law; and
ti

the real estate industry as a whole did pot Voluntarily adhere to HUD's

851 1

. advertising guidelines, nor did it display:HUD s fair housing posters.

HUD concluded that there was prima facie evidence of a pattern or practice

of housing discrimination in Columbia, South Carolina.
i

GSA is to be commended because,in each of these cities, It wrote to
852

HUD requesting'cooperation. and the development of affirmative action plans.

HUD, however, waffnot willing to exercise its full authority under Title VIII.

In each case, it merety reminded GSA that a finding of housing discrimi-
.

nation in a general area survey was not suffil nt basis for the development of

853

an affirmative agreement, and no Federal actions resulted to remedy the

prOblOgrOf discrimination which were fond.

856. Letter from:T.14.. Alexander, Jr., Acting Regional Administrator, HUD,

Atlanta, Ga., to J.E. Smith, Regional Commissioner,. Public Buildipg,

Service, GSA, Atlanta, Ga., Feb. 22, 1973.

851. For a discussion of HUD's advertisingeguidelines.see Chapter I;

Department of4pousing and Urban Development, Section ITT A, supra.

852. See letter from J.E. Smith, Regional Commissioner, Public Buildings

Service, GSA, Atlanta, Ga.,to T.M. Alexander, Jr. Acting Regional

AdMinistrator, HUD, Atlanta, Ga., May 31, 1973."-This letter concerned

Fort Lauderdale. GSA sent similar letters tc41UD in the cases of

Tallahassee and Columbia. HUD stated that such a plan should be developed

only where residential relocation is involved and GSA has approved a final

site for the building or leasing over the negative recommendatiOn of HUD.

HUD also stated that although it had concluded that housing discrimination

exisSed in Certain areas, it had not given a negative recommendation on

any general area.'

(

453. See letter from T.M. Alexander, Jr., Acting Regional Admihistrator,

HUD, Atlanta, Ga., to J.E. - .Smith, Regional Commissioner, Public Buildings

Service, GSA, Atlanta, Ga., July , 1973. This letter concerned Fort

Lauderdale. HUD sent similar letters to GSA in the cases of Tallahassee
33 8and Columbia. 1

41,
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be HUD-GSA agreement requires thlt if an affirmlitive action plan

must be developed, counseling and referral services to assist relocating.

Federal personnel in obtaining housing cdust also be provided by the agency
854

concerned, with cooperation from GSA and HUD. The agreement voices no

provision to assist fitployees if HUD has not disapprov4 the site proposed

by GSA.- Since no affirmative action plans have been required, pone of the

GSA regional offices visited by Commission staff have provided 'any counseling

o: Taken the initiative to find out whether such services ore being provided

855
by relocating agencies.

GSA has not developed the ne ns of informing employees of relocating

1 le
agencies of the protection afforded by the HUD-GSA Memorandum of Understanding.

A;
.ReloCating employees who find themselves faced with a discriminatory

housing market or with an inadequate supply of low.. and moderate-income

housing may be unaware that GSA,. HUD, and their own agency have a'responsi-
856

bili to prevent such an occurrence.
A

,., GSA has not established a mechanism to receiveinvestigate com-

P aints about an inadequate or un,e housing market id the vicinity of a

selected site,'or for resolving any other problems arising from insufficient

enforcement of the agreement. GSA has indicated that if it received such

complaents, they would be referred
)
tO the relocating agenCy,as it does not

857
have the authority or resppnsibility to handle complaints. Moreover,

854. HUD/GSA Memorandum of Understanding, Section 9 (G), supra note 735.

855. .GSA stated that it "does not have the personnel /funds, time, or
responsibility to do this, and those agencies involved wouldoprobably
'strongly object if we did." Sampson letter, supra note 707:

856, The Commission commented on this in FederalCiiilyig tTtItsEnforcementz,
Effort--A Reassessment 140 (1973), but GSA has taken no act o to remedy y

this iiroblem since that time.

857. Interview with Diane $mith, Acting Deputy Director, Office of Civil Rights, 'P.' 4',

and John W. Melnik, Director, Administrative Management. Division,, General
Services Administration, Aug. 23, 1973.

OP
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GSA does not-believe that it has any responsibility fOr trying to

involvi relocat ng agencies in guaranteeing'that there is adequate lovt

and moderate- ncamb. and nondiscriminatory housing at the new location 'for

858
. 41

the employees.

It true that no laws, regulations, or procedures specifically

dictate that. GSA must undertake to infdrm employees of relocating agencies

of thevrotections afforded by the HUD-GSA Nem'randum of Undeistanding

or to establish a mechanism to handle complaints. arising from insufficient

enforcement of the memorandum. Nonetheless, it is clear that there is a

need for such ,cervices, and there appehr to be no'laws or regulations-

which would prohibit GSA from assuming respnnsibilities for them. Moreover,

.

it is clear that GSA is assigned, by both the Executive order and the

memorandum a coordinative role in the process of Federal space acquisition.

As a result, most actions which might be undertiken governMentwide to

.assist in executing the Executive order or the agreement would appear to

be appropriately initiated by GSA. .To the extent that GSArbelieves that

there are any legal- barrierp to initiating such efforts, GSA should enter

into agreements with other Federal agencies in which'e6 would delegate

to GSA lead relponsibilify for ensuring that specific functions such as

complaint handling and providing information to employees arecarried.out.

IV. Organization and Staffing

The HUD-GSA agreement/Assigns day-to-dayresponsib lities

. 8

imOleientirig the agreement a; GSkto regional staff. The

implemeriting procedures, further, assign the agreement's resuonsibtlitiei
. ,

858. Id. t"-----
859. Sim luly, Rip regional staff are alsO provided with explicit
responsi ilities by the agreement. i

310
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A60 861
to'the.Regional Director, Public Services (PBS), at GSA.

The 'regional Public'Building Service is one of a number of offices with-
.

in the regional office of GSA,
862

and its director is responsible to the

GSA Regional AdministrItoy.' Within the regional PBS, Cwo divisions!haye

primary responsibility for implementation of the HUD-GSA Memorandum.of
863 864

Understanding: (1) Operational Planning' awl (2) Space Management.

,10/
860. GSA regional offices arf listed on the organi;4tional chart
on p. 325 Infra. ,

7861. HUD's ithplementing procedures (see note 1444 supra), assign the JUDi
Regional Administrator overall responsibility for coordinating HUD's imple-
mentation of the agreement in the region, and for providing-MA with HUD's
recommendation on specific sites. 'The Assistant Regional Administrator for
Equal Opportunity is held responsible for consolidating information and '

recomdendations concerning fair housing for the HUD Regionca. Administrator,
including that neededin conjunction Pith any affirmative action plans that
may be required; The Assistant Regtonal'Administrator may drawtporrilelp

L.

from the Assistant Regional Administrators for Housing Production and Mortgage
Credit and' for Commuhity Planning and Management as well as upon the Regional

r
Economist and other appropriate sta . In addition, EUDassigns responsibility:,
to the directors of area offices to providing the data needed and for making'
recommendatioqp concerning the adequacy of specific,sites with respect to .

the\availabilirty of low- and moderate- income .housing on a nondiscrimi-

natory basis.

'

862; Other offices includes the Federal Supply Service and the
Transportation andCommunioation Service.

863. The Operational Planning Division deVelops and directs regional 46
programs concerning the Lige and maintenance of Federal building and
leased space; it is also concerned with such mStters as accident and
fire prevention repairs,and heating.

864. The Space Management Diviaion is concerned with acquisition, assign-,,
went, and utilization of Federal bUildings and leased space. There are

IC three other divisions in the Regional Public Service: the Building
Management Division, the Design and Construction Divisione and the Federal,
Protective' Service Division.

-341
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The Operational Planning staff handle the initial planning for

and determination of Federal space needs. They conduct project develop-

ment investigations, and prepare project development reports based on

these investigations. The Space Management staff are responsible for

handling site investigations of specific proposed sites for construction

and lease actions after GSA has determined that a new Federal facility

will be developed and Congress\has approVed this plan.

Recommendations for specific sites are made to the Regional

Director PBS,by a team of Operational Planning and -Space Management
7

lstaff; based on their investigations and on the input of the relocating,

agencies1and other Federal agencies such as HUD which were consulted

pursuant to the Executive order. GSA's 'central office makes the final

decisions on site selections, based on these recommendations.

The Exec...five Director of,GSA's Public Building Service,°located

in Washington, serves as the overall director and coordinator cf the

igrePment within GSA. The Executive Director has a higher rank than the Regional

Directors and reports directly to the Commissioner of the PBS. The

Executive Director is in Charge of policy development, planning, budget-

ing, financial management, program evaluation, Management improvement;

systems development, and administrative activities of PBS.

4 4
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865
GSA has an Office of Civil Rights. (See Organization Chart on

p. 325). There is also a civil rights office within each GSA

regional office which hapdles internal equal employment opportunity and

contract compliance. No civil-rights st lf, however, are assigned responsibilities

under the HUD -GSA agreement although they are sometimes involved in its

866
implementation. The regional staff involved in implementing the agreement

,sometimes send copies of correspondence to the regional civil rights office,

867`
but this is not required.

GSA's fair housing effort continues to suffer from lack of full-time

staff to see that specific fair housing assignments of Public Buildings

868
Service under the HUD-GSA agreement are thoroughly implemented.

. There

865. The central civil rights office has about 55 staff members. They are
almost equally divided between contract compliance responsibility (under
Executive Order 11246) and Federal equal' employment responsibility (under
Executive Order 11478 and the Equal Employment Opportunity Act of 1972).

866. GSA recently stated:

The Commissioner and Regional Commissioners, Public

Buildings Service, in exercising their authority under
the DHUD/GSA Memorandum of Understanding draw on the
expertise of the Office of Civil Rights as circum-
stances require. A good example of this participation
by the Office of Civil Rights was their involvement
with the relocation of the U.S. Geological Survey to
Reston, Virginia. Sampson letter, supra note 10.

d67. For example, in the Boston region, the PBS sends the regional civil

rights office copies of all correspondence regarding the Memorandum of
Understanding, but requests no comments. In the absence of specific requests,
the Boston Civil rights office has never provided any information to the
Boston' PBS. In the Fort Worth Regional Office, the PBS has no contact with
the regional civil lights office concerning open housing in the vicinity of
proposed Federal sites.

1568. As noted in U.S. Commission on Civil Rights, The Federal Civil Rights
Enforcement Effort-- A Reassessment 145 (1973), such an assignment woula not

diminish the role of those officials with existing responsibilities
under the agreement, but would increase the'quantity and quality of their
activity by providing additional traiftlguidelines, and oversight.
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is need for a full-Ulm director who would be responsiy14 for fair'

housing responsibilities throughout the agency and who would reribrt

directly to the Administrator. For example, there, is no one in the

Public Buildings Service at GSA with adequate expertise to determine

whether HUD's reports are adequate.

Staff from the regional Planning and Space Management Divisions

attended training conferences in Washington during the fall of 1972.

Separate conferences were held for each division, each lasting several

.days. In both conferences, one-half Clay was devoted to discussion

of the HUD-GSA Memorandum of Understanding, but little emphasis was ,

placed on the fair housing requirements of that, agreement. Thus the

GSA. staff have been given inadequate training concerning the nuances

of housing discrimination. Much of GSA's training has focused on the
869

"Area Delineation Model." This model is a procedure for using

870
socioeconomic criteria for selecting locations for Federal

871
building projects within given communities. The model uses

869. See GSA response, supra note 742.

870. GSA recently stated:

Me, feel that our locational analysls has been improved
and refined through a greater emphasis upon coordinated
planning with state and local Governments and through
a greater awareness of such things as law and moderate
income housing patterns, mass transit linkages, and the
local transportation network. Our environmental impact
statement process is providing all sectors of Government,
as well as the public, with an opportunity to provide
meaningful input into our decision-making process.
Sampson letter., supra note 709.

871. GSA,. A Demonstration Application of the First Stage of the Area
Delineation and Site Evaluation Model, undated training guide.
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such data as the number of low- and moderate-income housing'units by

census tract and the geographic distribution of.Federal"employees to

determine the social and eckonomic impact of the location of a Federal

812
facility.

The model, however, makes no use of the distribution of housing
873

units by the race and ethnic origin of the occupants. Thus, for example, a

site could be rated as highly 'favorable because it, was accessible to the

numerical majority of t}e community; although it might be highly inaccessible

to one or more minority groups.

872. The more accessible the location to the general public, the more favorably
it would be viewed.

873. GSA,,,recentli stated:

Technically, this rs true. However, one of the model's six'

indices is based upon the low and moderate income housing
distribution in the community. ,Generally, this includes
all units selling for less, than .$20,000 - $25,000 or renting
for less than .$150 - $200. We believe that there is a very
strong ccrrelarion'between these housing patterns and the
minority housing distiibution. Thus, racial patterns are
ingiiiptly considered.

Furthermore, two of the other five indices are concerned
with unemplbyment and median income levels. The higher,the
unemployment rate, the more favorably a location is viewed;
and the lower the income level, the higher the rating for

an area. We submit that unemployment and income distributions
also correlate closely with racial patterns.

'Virtually without exception, the model, hes delineated a
central city location for new Federal construction. We feel /)
that it is a reasonably sound tool for quantifying several
important factors, placing a very high priority upon accessi-
bility to the existing low and moderate income housing supply.
Sampson letter, supra note 709.
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GENERAL FINDINGS AND CONCLUSIONS

1. The Department of Hotsing and Urban Development, the Veterans AdmIets-
,

tration, the General Services- Adminestration, and the Federal financial

regulaPtory agencies- -the Offide of-the Comptroller of the Currency, the

Federal Deposit insurance Corporation, the Federal Home LoaniElank Board,

and the Federal Reserve Systemhave taken'some positive steps, but the

steps have'rlt gone nearlyfa;penough to hava major impact on racial,

ethnic, and sex discrimination. The positive actions they have taken

have-generally been either superficial, or incomplete and have had 'little

impact on the country's serious housing discrimination problem.

4

2. MoreoYer, HUD has failed to proviie adequate guidance to the other agencies,

as mandated by Title VIII, despite their poor performances.

3. Title VIII of the Civil Rights Act of 1968, as amended, prohibits

discrimination in housing on the basis

and sex. In the event of a refusal to

statute only authorizes HUD to use the

of race, national origin, religioit,-

comply with Its provision's, the

informal methods of conference,

conciliation, and persuasion. These methods haye proved inadequate to

bring about prompt compliance with the law:

317
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Chapter.]

(-__) FINDINGS AND CONCLUSIONS

Bepartment of'Housing and Urban Development (HUD)

1E. The Department of Housi6g and Urban Development is the major
.

Feder4 agency with responsibilities for'imprO4ing housing conditions

A

in this country. Its duties include the prOvision of aid for reserving,

improving, and increasing tfie supply of housing and the prevention of

housing discrimination on. the basis of race, national origin, ieligLn,

\ ,

or -sex.
5

.

4.
1 ,

2. Title VIII of the Civil Rights At of 1968, as amended, Title VI of

the Civil Rights Act of 1964, and Executive Order 11063 give HUD authority
, 1

to ensure equal hbusing opportunity, but HUD has failed to make maximum

use of its powers to bring about compliance' with these requirements.

a. HUD's-approach to the prevention and elimination..)of housing.,

discrimination continues to be largely ad hoc, as it is based, important

as these activities are to many individuals, chiefly on the investigation

and resolution of complaints.

b. HUD has acknowledged the necessitY.for communitywide pattern and

practice reviews to ensure equal opportunity in housing, but few such

reviews have been conducted. HUD's central office has not issued

--guidelines for the implementation of these reviews and HUD's central
_ _ _ _ _ _ _ _

office has not issued specific instructions to the field offices to

conduct them.

c. HUD has conducted some Title VI compliance reviews, most frequently

of local houslug Authorities. ,Theseviews were conducted generally

only in response to Title VI complaints.

348
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d. Although HUD received fewer than 200 complain a month in fiscal
1

year 1973, HUD has been'plagued by large Title VI and Title VIII complaint,
\

back/op. HUD reports that this backlog was substantially reduced by a
)

specie/ task force in March 1974.

e. HUD hes conducted a campaign to educate the ublic on/its rights to

fairphousing and on how to file, complaints, but the Zampaign, which

resulted in only a moderate increase in the number of complaints,

.

HUD received, was not fully extended to persons of Spanish speaking

background, Native Americans, and Asian Americans.

1. One obstacle in the handling of complaints has been the slow pro-
.

cessing of comaints referred by HUD to,State and local agencies which

have fair housing powers substantially ehuivaleit to HUD's. Although

the delays in theState agencies are often attributed to lack of /

adequate financial and staff resources, Congress has nit provided HUD.'

with funds to enable HUD to give. assistance to States for fair housing-

complaint processlng. HUD rarely uses'its power to recall complaints when

these agencies' handling of complaints is not reasonably expeditious.

g.. The greatest stumbling block to HUD's efficient and timely' ptbcessing

of complaintd has been that it allows its conciliations' to continue

indefis*tely.

h. When negotiations cannot be successfully concluded with noncomplying

recipients of HUD assistance, HUD has generally failed to impose sanctions,

i.e., deferral of funds or debarment from Hr., programs. When deferrals

are used, they are usually short term and funding is frequently resumed

before,the respondent has agreed to come into compliance.

349
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i. Where negotiations cannot be successfUlly'concluded with non-

complying respondents who are not recipienticif HUD assistance, HUD's

authority under Title VIII only permits it to ?fer the case to-the

Department of Justice*(D0.1). Despite meetings between HUDand.D0.1 to

improve coordination between the two agencis,'HUDhai referred few

.

complaints to the Department of Justice.,
4.

j. HUD has failed to monitor the c..liance agreementsiit has
.

I
negotiated and'thus it does not know if espondents are domplying

.

with the reqUirements they agreed to impl,wt.

3. At least Until the passage of the Housing and Communi6 Development Act-
.

of 1074, HUD had neglected the issue of housing discrimination based on sex

V
, or marital status. HUD had not conducted studies, collected datas'or held

hearings for the express purpose of assessing the nature and'extent of sex

discriminatiati in housing.

4. HUD has not taken' steps to strengthen its affirmative marketing-regu7 .

lationW, which require participants in ft housing programs,*including

blinders and develbpers and sponsors of HUD subsidized housing, to develop

plans demonstrating how properties will be marIted to all racial and ethnic

gioups.

a. The regulations apply only to, housing which will be Sponsore4. or

funded by HUD and not to exist, housing or to all housing Marketed by-

those who submit plans.

3so
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b. Although each plan must set,goals

marketed to minorities, HUD has issued

to arrive at these goals.

for. the number of properties

no guidelines describing how

Ar-

c. HUD field staff have bei:n given. insufficient guidanCe for monitoring

these plats and a few compliance reOiews of the plans have been

conducted. HUD thus does, rot have adequate knowledge of how well the
ti

plans are being executed.

d. HUD does not generally iiivOidd grants to local fair housing groups

to.enable them to assistHUD in monitoring the affirmative marketing

requirements.

e. HUD has not conducted an evaluation of the impact of theg6-plans

on racial 4d ethnic occupancy patterns nationwide.

5. In !larch 1973, HyD and,the Veterans Administration (VA) agreed to require

jointly that management and sales brokers handling,HUD- or VA acquired

property certify that they will take positive action to ensure that these

properties will be marketed on a nondiscriminatory basis. HUD has been slow

lamenting this certification program, a fact-Which VA has used as

I
an excuse for failing to implement ehe program.

6. HUD has initiated mutual arrangements with municipal vernments which

would give them priority for HUkfunding if they agreed t accomplish certain

objectives established by 'HUD, such as tAing measures to promo e fair

housing. HUD did not include a fair housing component in all of s

annual arrangements. Where fair hotising components have been included

in annual arrangements, they have often been weak.

I
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7. HUD's system for racial and ethnic data collection and use conttues

. . .

to be poor, making it'.difficult, if not impossible, to determine the

extent to. which HUD rograms are reaching minorities and women.

a. HUD's racial-ethnic data arnot generally cross-classified by sex.

b. HUD does not collect racial and ethnic data on private hoftsing,

. .

neighborhood compositon, or, the population for which HUD's prograis
4

ir are tarieted.

c. Equal ppportunity field staff rarely utilize the limited data

1

which are available.
,

8. Despite its mandate in Title VIII provide leadership to Federal

.
.

s

agencies in fair housing, HUD'has failed to cOordinatd fair housing ,

. activities adequately with oth Federal agencies.

v"

- ;

a. HUN hasfagreed to supply the General §ervices Administration (GSA)

with reports concerning housing opportunities,-including fair hOsing,

in the vicinity of proposed Federal facilities. The fair housing

aspectb of these reports have been deficient, howeve, often failing

to include'fair housing information.
014

b. HUD has met with the Federal financial regulatory agencies, but it

has failed to take the important step of issuing regulations for ensuring

nondiscrimination in mortgage financing.

3$2
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Chapter 2

FINDINGS AND CONCLUSIONS

Federal lieserveSystem (FRS)
jedeial Deposit Ibsurance Corporation (FDIC)

Comptroller of the Currency (COC)
Federal Home Loan Bank Beard (FHLBB)

1 s

1. TheFederal financial regulatory agencies are responsible for

ensuring that the institutions they, oversee are in compliance with

applicable Federal .aws and regulations. # One of the laws applying

to banks and savingsiandloan associations is Title VIII of the Civil

Rights Act of 1968, as amended, which provides that it is unlawful- for
1,

any bank or savings and loan association to deny mortgage assistance

because of the apelicant's race, color, religion, national origin,

or sex.

A

2. The rules and regulations of the Federal financial regulatory

agencies do not adequately address the continuing problem of racial,

ethnic, or sex diperimination in the granting of mortgage loans.

7

a. The FHLBB is the only financial regulatory agency which has

issued' regulations concerniyg nondiscrimination based on race,

national ,origin, or color by its regulatees. FRS, FDIC, and COC

have merely issued policy statements which are not binding on

their regulatees.

b. FRS, FDIC,and COC policy statements merely encourage the

institutions they oversee to advertise that they practice

3

nondiscrimination in mortgage lending, whereas FMB regulations

provide illustrations of nondiscriminatory lending practices and

prohibit regulatees from practicing employment discriminative as

well as require nondiscrimination in advertising. 333

7
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c. FHLBB 0 the only agency with a policy urging its regulatees

to refrain from sex discriminationln mortgage lending, but

FHLBB his not issued regulations td prohibit such discrimination.

.d. None of -the' four iinancial regulatory agenCies has required

its regulateeh to develop affirmative action programs regarding

the enforcement of Title VIII. 1) The agencies have no require-

ment for a fair housing officer at .each regulated institution.

. -2) The agencies have not required that builders add developers

who receive loans from regulatees file written assurances with

those regulatees providing that the dwellings financed will be

;.11.

sold or leased without discrimination. 3) The agencies have not

yet required racial - ethnic and sex data collection by all regulatees,_,

although they have effected a4pilot program to determine the

fruability of such data collection on a permanent basis.

3. The four agencies-have included littlevassessment of Compliance

with Title VIII in their bank examinations. Thus, no violations of

Title VIII have been identified during such examinations.

a. COC has included no civil rights review in its bank exami-

nation process. Its examiners' manual contains no.mention of

examiners' fair housing responsibilities, npr does it instruct

the examiners to check compliance by regulatees with COC's Fundy ..

statement.

b. FDIC's examiner activities are largely limited to determining if the

bank has properly advertised nondiscrimination.
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c. BOth FRS ancELBB confine their Title VIII iiaMinations

to the use of superficial fair housing fillestionnaires'and havA

displayed litrinitiative in uncovering discriminatory practices.

1) Many of the questions call for simple "yes" or "no" responses

4

which moke obvious the-poper respbnse. "2) Where, the responses

appear to have indicated discriminatory pradtices such as refusal

to, make loans to minorities or in minority areastboth FRS and

FHLBB have Accepted superficial economic justifications without

determining if"disciimination occurred.

4., Inadequate; air housing examiner training is provided by the four

agencies. C!' , -

,
.

, a
5. Eachtof the agencies) has inadequate complaint handling mechanisms.

a. Although posters required to be on diflplay in the lobbies of
.

blinks and savings and loan associations' direct complainants to

contact HUD, the financial regulatory agencies have not arranged

for HUD to notify theTof any mortgage fi nce complaints against

their regulatees although HUD has occai4onally referred complaints

to the agencies on an'ad hoc basis. Mortgageinance complaints

have beeyent directly to FHLBB and FDIC ich then attempted to
ti

resolve thempbui these agencies did not seqb asistance or guidance,

from HUD on the handling of the complaints they received.

.);

b. The responsibility for handling. complaints at PHUT has, until

recently, been divided among three Washington offices. In both FDIC

and FHI.BB, the various offices in the'field may aleo settle complaints

without bringing them to the attentionvof the centra_Ofice. Staff often
ODUP
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lack adequate understanding of complaint investigation cnd

resolution and-thus have failed to conduct thorough inveitifa-
.

doffs.. ,

a

6. The assighmInt oA civil rights responsibilities within the agencies

.is inadequate.

4,

0 . a. At all agencies, fair /ousing responsibilities are divided
,...\_,

among a nuMbdr
.

of offices, generakly on a part-timi basis,zexcept

at ,000 where there are nespecific fair houding assignments.
.

b. Irr no agency have examiners been assigned permanent fair

housing responsibilities.
0 .

a -
A-

) f;

Jr'

r
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FINDINGS AND CONCLUSIONS

Veterans Administration (VA)

1. The Loan Guaranty Service (LGS) in the Department of Veterans

Benefits administers prograMs set up to assist veterans in buying

homes.

2. VA is charged by Title VIII of the Civil Rights At of 1968,as

'amended, and Executive Order 11063 to ensure that minority veterans

are given equal opportunity to purchase homes with VA assistance

and that all parties concerned with VA housing programs--builders, .

developers, home sellers, appraisers, and broker;,--deal with minority

buyers on a nondiscriminatory basis.

a. VA does not require a promise of nondiscrimination from the

lenders with which it deals.

b. In August 1974, the Fair Ho'ising Act was amended to prohibit

sex discrimination in housing. Prior to that time, VA required

its field stations to include both spouses' incomes in calculating

veterans' abilities to repay loans, but this requirement

is not a sufficiently comprehensive prohibition against sex
a

discrimination in VA'i housing programs.

3. Within the VA central office Loan Guaranty Service there is a small

equal opportunity staff which is responsible for. formulating fair housing

policy. This staff has doubled in size since 1973, but continues to lack

both a full-tiMe director and sufficient authority to ensure execution of

VA housing procedures.

3 57
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4. Responsibility for implementing VA's equal opportunity policies

lies within the loan guaranty divisions of the 50 VA field stations

which administer the loan guaranty and direct loan programs and handle

the sale of properties acquired by the VA through mortgage foreclosure.

. a. As of April 1974, there were no full- or even part-time equal

opportunity staff in any of to VA field stations.

b. Program staff in the field stations give low priority to their

equal housing opportunity responsibilities.

5. As of April 1974, no specific equal opportunity training had ever

been given on a formal basis to any of the program staff, either in the

central office or in the field. As a result, VA field station personnel

were often unfamiliar with the proper procedures for processing dis-

crimination- Complaints and frequently had no idea how to utilize fair

housing data.

6. Since VA receives few complaints, VA staff believes that discrimination

is not a serious problem in VA programs.

a. One reason for the failure of individuals to file complaints with

VA is because of the relative anonymity of VA's fair housing effort.

b. The regional,loan'guaranty offices visited by Commission staff

have made little effort to publicize that the complaints filed will

be investigated and resolved.

7. VA's fair housing program relies heavily on certifications, i.e.,

4

written promises of nondiscrimination.

a. VA has failed to ensure that all of its participating management

and sales brokers sign the HUD-VA nondiscrimination certification re-

qu 358
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b. As of April 1974, VA continued to allow brokers who had not

signed certifications to sell VA-owned properties.

8. -.The most serious deficiency in VA's fair housing program is its

failure to monitor the compliance certifications it requires. As of

April 1974, the central office had not required such monitoring and

none of the field stations visited by Commission staff had taken it

upon themselves to determine if VA's nondiscrimination requirements

were being followed.

9. In August 1972, VA published draft regulations similar to the

regulations adopted by HUD for the affirmative marketing of properties

by builders and developers who receive VA approval for the development

of-subdivisions.

a. The draft requirements do not extend to housingin subdivisions

which have already received VA approval. I

b. VA has inexcusably delayed in issuing final regulations.

c. By failing to follow HUD's example in adopting final regulations,

VA has broken off a traditionally cooperative arrangement between HUD

and VA for subdivision approval.

10. Although VA's collection of racial and ethnic data, which covers its

acquired property, loan guaranty, and direct loan programs, is generally

impressive, it still has some deficiencies.

11. There remains an underrepresentation in minority and female partici-

pation as fee appraisers, management brokers, and inspectors in the VA

housing program.
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a. pespite the VA central office's intent that minorities be

recruited for those positions, regional efforts to increase the

numbers of minorities in these roles are generally insufficient.

b. VA has not urged field stations to recruit women to participate

as fee appraisers, inspectors, or brokers.

12. In ijuly 1972, VA first-required its field stations to advertise their

sales of acquired properties in the minority media. As of mid-1973,-bowever,

compliance with the advertising- requirement was/Uneven.

aso
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FINDINGS AND CONCLUSIONS

,UinerA Services Administration (GSA)

1.4 The General ServiceS Administration is the agency responsible

for the acquisition, through construction, purchaie, or lease, of

space for Federalafacilitiei3. As the FederskGovernment's real

estate agent, GSA has a unique opportunity for ensuring fair housing

in communities surrounding Federal agencies..

2. Executive Order 11512,whiCh sets forth GSA's space acquisition

responsibilities,contains several factors of particular Lite-rat to

minorities and women. GSA,when acquiring and assigning space,must

consider the availability of adequate low- and,moderate-income

housing; accessibility to the site from other areas of the urban

center, and the adequacy of parking. It is also required to locate

the facilities in a manner designed to exert positive economic and

social influence on the develSpment or redevelopment of.-the areas

where facilities will be located. The Executive order, however,

does notnot contain an explicit provision that GSA consider the extent

to which housing is available without discrimination on the basis

of race, national origin, religion, or sex.

3. Pursuant to the Executive order, HUD and GSA signed a Memorandum

of Understanding in which GSA agreed to solicit HUD advice on the

availability of housing without discrimination based on race or

national origin in communities under consideration for Federal agency

location.
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40
a. Although sex discrimination in housing is a serious problem

e
and is prohibited tey law:the Executive order makes no mention of

assuring that in apy community selected there is no discrimination

against women in the financing, sale, or rental of housing.

b. The memorandum surrenders some of GSA's leverage to ensure

fair housing by requiring that fair housing be available only for

Federal employees. Thereis no such limitation in Title VIII of

the,CiVil Righti Act of 1968, upon which the memorandum is

predicated.

4. GSA procedures for implementing the Memorandum of Understanding,

which define HUD and GSA responsibilities in executing the agreement,

have several weaknesses:

a. The procedures do not make the presence of fair housing an

absolute requirement when locating Federal agencies, making it

possible for -GSA officials to ignore this factor.

b. The implementing procedures do not require that State and

local officials be informed when a survey is made to assess a

community's potential for accommodating a Federal facility or

when a review is conducted in conjunction with a lease action, and

4

there is no requirement that information in HUD's reports

concerning law- and moderate - income and fair housing be made

available to the State, the communityr_fair housing groups, or

Federal agencies in order to ensure that uncovered deficiencies can

be corrected.
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5. GSA's implementation of its fair housing responsibilities has

been highly inadequate.

a. In requesting HUD advice, GSA has sometimes merely requested

concurrence with its previously formulated position that fair
-

housing is adequate. Moreover, GSA has often failed to ask

HUD for any advice concerning fair housing in comm-Inities under

consideration for Federal space.

b. HUD's reports have generally been poor, often only providing

limited information, and thus ignoring the requirements of

the memorandum: GSA has willingly accepted the reports, generally not

indicaOng any disapproval, of them.

c. GSA and HUD have not specifically delineated how nondiscrimi-

1,

nation should be measzed,failing to state, for example, that HUD

I'should examine fair housing conditions for nonblack minority

groups.

6. The memorandum requires that if GSA selects a site which HUD has

indicated is inadequate with respect to fair housing, a written,affir-

mative action plan to remedy the situation must be developed by GSA,

HUD, the Federal agency involved, and the community in which the

installation will be located. This requirement has the following

weaknesses:

a. The requirement is vague because the responsibilities .

of MUD, GSA, the agency involved, and the communi0 have

not been clearly Wined and mechanisms for remedying

"inadequacies have not been outlined.
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b. The affirmative action requirement does not have to be

implemented ntil 6 months after occupation of the building,

which means employees may not be able to relocate with their

agencies. Moreover, if the community fails to implement the

affirmative action, plan, the Federal Government has lost the

leverage which could have been used to bring fair housing to

the community.

7. GSA continues to laok a full-time director and sufficient staff to

0
roversee its fair houqing efforts.

a. No GSA civil rights staff are assigned responsibilities for

implementation of the agreement.

b. GSA program staff have reclived inadequate training concerning

the nuances of housing discrimination.
-.

8, The memorandum contains a provision that it will be reviewed

1 year after its issuance and revised to include any provisiod

necessary to improve its effectiveness in light of actual experience.

Although 3 years have passed since the memorandum was signed, no

review has taken place,
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GENERAL RECOMMENDATIONS_

1. The President should direct the Secretary of the Department of Housing

and Urban Development to make enforcement of fair housing provisions a

higher departmental priority in order to accomplish the following major

objectives within the next 12 months in that area:

a. HUD should, within the next year, allocate sufficient resources
4

to conduct at least 50 comprehensive communitywide Title VIII com-

pliance re*.-iews of all major institutions which affect the production,

sale, and rental of housing, including State and local governments,

housing aahorities, builders and developers, real estate brokers;

managers, and lenders; and yet not diminish its complaint-handling respon-

sibilities in the fair housing area.

b. Where housing discrimination id found as a result of these

communitywide reviews which cannot be.correcterl by HUD under its

Title VIII authority, it should use all other leverage it has to

bring about nondiscrimination in housing including, where appropriate, the
4

termination of financial assistance under Title VI and Executive Order

11063.

c. HUD should make the submission of an affirmative plan for widening

housing opportunities for minorities, women, and persons of low income

an absolute requirement for participation in its housing activities,

including funding', subdivision approval, and mortgage insurance. Before

77

appro any application, HUD st;Nld review and approve all such plans.
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2. The,fair housing responsibilities of the Federal Government should be

restructured. The Veterans Administration, the General Services Adminis-

tration, the financial regulatory agencies, and all other agencies,with

fair housing reaponsibillptiesshould draft comprehensive regulations

detailing the duties of those affected by their programs and activities,

including State and local governments, lenders, builders, developers, and

real estate brokers. These draft regulations should be subject to approval

by HUD.. When the regula ions ns are issued, the agencies should delegate

their implementation to . Thus, HUD would conduct compliance reviews

for thesagencies, process complaints, conduct studfes, hold hearings, and

collect and analyze data on race and ethnic origin cross-tabulated by sex.

The agencies would retain the duty to conduct all of their programs in a

manner to affirmatively further the purposes of fair housing, and impose

sanctions in the event that they are informed of noncompliance with their

regulations by HUD. The agencies would be obligated to cooperate with

HUD in executing the responsibilities they delegate, reimbursing HUD for

the costs of implementing the regulations and lending HUD staff when

necessary.

3. Congress should amend Title VIII of
6

the Civil Rights Act of 1968 to

authorize HUD to issue cease and deslst ordersto eliminate discriminatory

housing practices.

f.
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RECOMMENDATIONS

Department of Housing and Urban Development (HUD)

1. In order to strengthen HUD's program to combat discrimination in s

housIng, the following steps should,be taken:

a. HUD should make compliance reviews the core of its

compliance program.

b. HUD should embark promptly on a systematic program of Title

VIII communitywide pattern and practice reviews to be undertaken

in all major metropolitan areas in the Nation and in a sample of

smaller cities, suburbs, and ral counties. Beyond the goal for

50 reviews to be set by the resident, yearly gotta fork the number

of reviews to be conducted should be set for each HUD regional

office.
<

Detailed guidelines for the conduct of these reviews c

should be drafted.

c. HUD should conduct thorough Title VI compliance reviews of

a representative percentage of the payicipants in its programs

annually. HUD should develop a formula for determining this

percentage based on the number and types of recipients and the

funding they receive.

d. HUD should take steps to inform persons of Spanish speaking

background, Native Americans, and Asian Americans of their rights

to fair housing and of hoW to file housing discrimination com-

plaints. Informational materials in Chinese, Japanese, and some Native

Americin languages shot Se prepared and widely disseminated.

HUD should increase its use and circulation of Spanish language

materials.
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e. HUD should continue to increase the efficiency of its complaint-.

handling system to decrease delays and permanently eliminate any

backlog.

'''-
f. HUD should renew its request to Congress to provide funds to State

and local agencies for handling complaints it'refers.,- HUD show d enforce

its requirement to recall all of those. complaints whiCh are n t handled

by State and local agencies in a timely manner. Where.repeated recalls

are necessary, HUD should rescind substantial equivalency status.

g. HUD should not permit negotiations for compliance to continue

beyond 90 days after a finding of noncompliance.

h. HUD should defer new funds until compliance is achieved from all

applicants who are nut in compliance with Title VI. In all instances

in which negotiations with a recipient are unsuccessfulvHUD should

initiate fund termination or refer the matter to the Department (-

of Justice with a recommendation that a lawsuit be filed.

i. Until stronger powers are given to enfotOe Titl VIII, HUD should

refer to the Department of Justice all,Title I cases in which

an agreement for compliance acceptable tiiHUD cannot be obtained.

j. HUD should establish ayiable'Program fors regularly monitoring

the compliance agreements it has negotiated under Title VIII and

Title VI.
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4
.\-.

A .

1
.s..... .

. .o. .

2. HUD .should hold hearings, conduct studies, and gather data 6

.., . , .

assess the type and extent of sex-based housing.discrimination: It

should initiAteefforts to inform the put:aft that sext-basaldiscrimi-
.

nation in housing is illegal. It should draftegulations indicating

whai actions are prohibited and how HUDntends to implement the

recently enacted law banningsex aiscriiiinatiod.in housing.

. U

3. HUD should' strengthen its affirmative fait housing marketing.

regulations.
/ /

4

a.. The 'regulations should be revised so that they cover all existing

housing funded or approved by HUD and all housing marketed by -,

those who submit affirmative marketing plans..

b. HUD should issue guidelines for setting goals for the number

of properties to be marketed to minorities. These guidelines

should assist in identifying the popullitiOn to whom homes will be

sold and in assessing the racial-ethnic characteristics,of that

population.
r

-c. HUD should establish in all field offices a program for the

monitoring of hese plans. More staff must
4
be allocated for

)monitoring an they must be given sufficient guidanci for the

task.

d. HUD should provide grand's to local fUir housing groups so that

tiley may, assist it in monitoring affirmative marketing plans.

e. WJD should conduct a nationwlex 'evaluation of the impact of

the affirmative marketing plans on racial and ethnic occupancy

patterns. 3690
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4. HUD should begin implementing the joint HUD and VA certification

agreement. It should provide relevant training to its field staff,

and it should meet with VA to ensure bilateral enforcement of the

certifications.

5. HUD should use annual arrangements, namely promises by local governments

to meet HUD requirements in exchange for HUD fur.dIng, as leverage tv tomtit

local governments to undertake widespread affirmative action to open up

equal housing opportunities in th_ participating cities.

a. Equal opportunity staff should always be included as members

of the team negotiating annual arrangements.-

b. All annual arrangements should include a fair housing component.

c., HUD should 4stablish a formal system for conducting compliance

reviews of the annual arrangements.

6. HUD should'make the following improveMients in its system of racial

and ethnic data collection:

a. It should cross-classify its racial-ethnic tiata according

to sex.

'b. It should collect racial and ethnic data on private housing,

neighborhood composition, apd the population for which HUD's programs

are targeted.

c. HUD should require its equal opportunity staff to use'the data

it collects.

7. HUD should establish 'a stronger program of cociperation!,and

coordination with other Federal agencies including the General Services

Administration, the Veterans Administration, the financial regulatory.
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agencies, and the Department of Justice.

a. It should always provide the information required by the

HUD-GSA Memorandum of Understanding.

b. HUD should issue regulations rdquiring nondiscrimination in

mortgage financing.

4
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353.

RECOIVENDATIONS

Federal Reserve System (FRS)
Federal Deposit Insurance Corporation (FDIC)

Comptroller of the Currency (COC)
Federal Home Loan Bank Board (FHLBB)

1. The agencies should promulgate comprehensive regulations to assure

nondiscrimination by their regulatees. The regulations should make

clear that the regulatees are .responsible for remedying any discri-

mination which occurs and that failure to do so will result in the

imposition of sanctions.

FRS, FDIC, and COC should publish equal opportunity

regulations which, at a minimum, include all provisions of the

FHLBB regulations.

b. All agencies should include in their regulations a prohibition

of discrimination in mortgage finance based on sex, with a detailed

listing of the discriminatory acts prohibited.

c. These regulations should require that a fair housing officer

be named in each regulated institution.

d. The regulations should require collection and analysis of

racial-ethnic and sex data on all applicants. Data should also be

collected anonymously on those who seek loans informally. Racial-ethnic

and sex data should'be correlated with information On the acceptance or

denial of loan applications; the reasons for any denials; the incomes of
../

the applicant and spouse, as well as any supplementary income, au as

from a second job or overtime; the amount of the loan being sought,
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the cost of the dwelling for which it is being sought.

e. These regulations should call for a written affirmative

action program to be maintained by each regulatee indicating how

its fair housing responsibilities will be executed. These plans

should be submitted upon request to the regulatory agencies and

should be available for review by the public.

2. All four agencies should require regular examination of the fair

housing activities of their regulatees. The examinations should be

indepth, onsite investigations. The examiners should review the

content and implementation of any affirmative action plans and should

review all racial and ethnic data available to determine if the

regulatees are engaging in such practices as refusing to make loans

to minorities in all geographic areas or certain specific geographic

areas, refusing to make loans to nonminorities in predominantly

minority areas, blockbusting or providing financial support to real

estate agents who engage is blockbusting, and using discriminatory

criteria in assessing creditworthiness. A report of such examinations

should be submitted to top level agency officials for review.

3. An examiner training course such as the one held by FHLBB in the

summer of 1972 should be conducted for all examiners in the four agencies.

Refresher courses should be offered annually to cover any changes in

laws and regulations and-periodic repetition of the entire course should

be made for newly hired examiners.

4. Handling of -Title VIII complaints by the agencies should be

r'-
drasticr.thy improved.
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a. The agencies should jointly develop a plan of coordinated

complaint handling with HUD. Each agency should obtain from HUD

a copy of any complaint HUD receives against one of the agency's

regulatees.

b. At the central office level complaints should be handled by

only one unit in each agency, and all staff handling complaints

should be provided with training to enable them to fulfill their

responsibilities.

c. Reports of all 'complaint settlements in the field should be

sent to Washington. These should be reviewed by a designated

unit within each agency, and examiners should be directed to reopen

their investigation if a complaint is not handled adequately.

5. Each agency should appoint a full-time fair housing director

assisted by an adequate p):cessional staff.

a. The responsibilitfes for writing guidelines for the enforci-

ment of Title VIII regulations, developing a fair housing manual

and training-pfOgram for examiners, reviewing selected examination

reports with respect to fair hOusing, participating in the

examination of selected banks and savings and loan associations,

and reviewing complaint investigations made by their agencies,

including their regional offices, should all be concentratekin

'this office. This office would also review a sample of fair

;housing programs maintained by the regulatees,

'b. Certain examiners should be given permanent assignments for

conducting equal opportunity investigations of the regulatees.
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RECOMMENDATIONS

VeterarrrAdministration (VA)

1. VA should,pursue more vigorously its legal.and moral obligations in the

area of fair housing.

a. VA should require a promise from the lenders with which it deals that

they will not discriminate on the basis of race, ethnic origin,'or sex

in their mortgage lending practices and should stipulate that these

lenders do not lend money to builders and developers who discriminate.

b. VA should issue guidelines for its field stations and for

builders, dsvelopers, brokers, lenders, and other participants in its

programs requiring the total elimination of sex discrimination in its

housing programs.

2. Equal opportunity staff of the VA central office Loan Guaranty Serv.7.e

should be heeded by a full-time director who has sufficient authority to

ensure execution of VA housing procedures.

3. The 50 VA field stations should include persons with at least, regular

part-time equal opportunity responsibilities, and VA must take steps to

ensure that its equal housing opportunity requirements are being adequately

implemented by its field staff.

4. Program staff An both the central office and the field stations should be

given specific fair housing training to familiariL them with the proper

procedur for ensuring equal housing opportunities.
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5. VA should make certain that minorities and women affected by VA
.

programs are informed of its fair housing responsibilities and know

haw and where to file a complaint of discrimination.

6. VA must ens re that all of its participating management and sales

cuibrokers-si the HUD-VA nondiscrimination certification requirement, and

VA should not allow brokers who have not signed the certification to sell

VA-owned property.

7. VA should conduct civil rights reviews of the activities of builders,

developers, lenders, fee appraisers, and brokers in order to determine

if there is discrimination by participants in VA programs.

8. VA should issue proMptly its affirmative marketing regulations.

a. .
These regulations should include an extension of the proposed

affirmative marketing regulations to cover housing in subdivisions

which already have VA approval.
eN

b. ''A should reestablish a cooperative arrangement with HUD for

subdivision approval.

9. VA should take steps to further upgradjts system of data collection

and uae.

I
a. VA should impi,ement as soon as kble its plani for expanding its

data system to enable correlation between race and ethnic characteristics

and other factors such as downpayment size and time lapse between loan

application and approval.
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b. VA should collect data on spouse income and should cross-tabulate

by sex its racial and ethnic data on participation in its loan program

in order to assess the discrimination facing women of all racial-ethnic

groups.

10. The Washington office should take firm steps to require the loan g ranty

divisions to increase minority and female participation as fee appraisers,

brokers, and inspectors in the sale and management of VA-acquired property.

(
11. VA should ensure that all field stations fully execute VA's requirement

to advertise the sale of VA-acquired properties in the minority media. If

bales of these properties continue to perpetuate existing patterns of segre-

gation, VA should conduct a study to determine if this is due to factors

within its control.
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RECOMMENDATIONS

General Services Administration (GSA)

1.` A revised Executive order should be issued which would require

that Federal agencies relocate in communities which are free from

housing disCrimination based on race, national origin, religion, and

sex.

2. The HUD -GSA Memorandum of)pnderstanding should be revised:

a. It should be extended to include nondiscrimination in housing

based on sex.

b. It should cover all housing in the communities affected, not

merely housing for Federal employees.

3.. ait's implementing procedures should be revised to reflect

following factors:

a. No Federal agency should be allowed to lo.ate in a community

.2 which does not assure open housing.

b. State and local officials and fair housing groups should always

be informed when any type of investigation is conducted and the

findings should always be made available them.

4. GSA needs to strengthen its implementation o ,its fair hafting

responsibilities:

a. GSA should specifically ask HUD's advice on the status of fair

housing in all communities udder co/sideration for Federal space.

b. GSA should reject all HUD's reports which fail to include

infordation mandated by Cie memorandum and shbuld request that the
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informatipn be provided.

c. GSA and HOD should agree on the details of how HUD should

conduct the fair housing investigation. The investigation should

reflect concern with housing opportunities for women and all

minority groups, including persana of Spanish speaking,back-

ground, Asian Americans, Native Americans, and hi/pits. At a'

minimum, HUD's investigation should include: 1) testing of all

new and existing rental and sale housing, 2) a comprehensive

review of the operation of all HUD programs to see-if the locality4

is complying with HUD equal opportunity requirements, 3) consulta-
,

tion with community groups engaged in fair housing activities in

the area, 4) a public hearing on the quantity and quality of

housing available on a nondiscriminatory basis, 5) a review of

the municipality's fair housing activities, and-6) is review of

local banking practices.

5. The affirmative action plan requirement needs to be strengthened

in the fallowing ways:

a. The responsibilities of HUD, GSA, the agency involved, and
4

the community for drafting and monitoring the plan should be

-s,

clearly defined in written guidelines.,

b. Implementation-of the affirmative action plan should be

required prior to the occupation of the building.

6. GSA should appoint a full-time, seinior-grade,official to oversee

the execution of its far housing responsibilities.
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a. This official should be provided with adequate fair housing

staff.

b. GSA should initiate fair housing training for all staff with

responsibilitieb in connection with Executive Order 1152.

7. GSA should conduct an immediate evaluation of the Memorandum of

Understanding the implementing procedures, and their execution, to

gauge their weaknesses and determine how'best to correct them.

k
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