DOCUMENT RESUMNE
ED 105 061 gD 015 094

AUTHOR Mcthner,  Ira

TITLE The Next Step: Toward Equality of Public Service.
Report of the Conference on Public Service
Equalization Litigation, May 16-17, 1974, Trinity
Parish, New York City.

SPONS AGENCY Ford Foundation, New York, N.Y.; Irwin-Sweeney-iiller
Foundation, Columbus, Ind.

PUB DATE 16 May 74

NOTE 29p.

AVAILABLE FROM Trinity Grants Program, 74 Trinity Place, New York,
N.Y. 10006 (Free)

EDRS PRICE MF~$0.76 HC-$1.95 PLUS POSTAGE

DESCRIPTORS Change Strategies; Civil Rights; Delivery Systens;
Educational Opportunities; Electrical Systems; *Equal
Protection; *Federal Court Litigation; Financial
Problems; Legal Aid Projects; *Legal Problems; *Local
Government; Sanitation; *Services; Utilities; Water
Resources
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THE NEXT STEP: TOWARD EQUALITY OF PUBLIC SERVICE

Report of the Conference on Public Service
Equalization Litigation,

May 16-17, 1974, Trinity Parish, New York City
Sponsored jointly by The Ford Foundation,
The lrwin-Sweeney-Miller Foundation and

Trinity Parish

“In my opmion, No one institution,
no one nation, no one company, No orie

profession, no particular name orand

of religion, no indiwidual 1s capable,
dll alone, ot coping with the basic

problems und opportunities of this

The Rev Dr, Robert Rav Parks,
Rector of Trnity Parish,

lust quarter of the Twentieth Century "
May 16, 1974 4‘
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Public Service Equalization

Water Jdomand peaks atter supper o Shaw, Mississippi, wien
tolks are washing up Taone part of town, the white pait, watet
Hows frechs tromm the tyys But where black famihies e, it used
to just tickle cut of the spigots There ware bigger water mains
ud miore water prossure o thie white ndaghborhoods, and that s
whore o tound most ol the pavad stieets and the new street
hghts, Nearhy every white home was Linked up to 1sanitary sewer,
sule one out of tive black homes was not, The Tact that black
tuudies were buny shiote Chanaed on municipal sernvic was pret-
oddoar cut a Shaw  and the situation s not unique There are
puut scctions of Bimngham, Alabamia, that have no public water
supndy today Nor s thae ans safc droiking water for Mesican-
Ameniaan furm workors whose hamies e surtounded by but
not within the aity ot McAllen, Texas A water main runs right
by the comnmaunity ) but the ot v timie any water reaches the
Fotisos s whan the aoa Hoods attor a heavy rain.

Sate domkng wator doguate water prossure, dranage ditchies,
sov U s sttt highiton, paving, parks, pulice and fire protection
thise e basie  ablic saovices faed tae Jess complicated issues
than housing, hoalth carc, cducatioc or souid services). They are
Cities, tuy nships,
and Tinguecd i a number of dr forent
wavy by gencral state rovenues, locad property tases and specidl
ssonments But, throughouat the nation, wcquitics are common,
Public setvices i pootar naghiborhoods wre eften markedly infen
or to pubbic services m more aftluent ones.,

Lo Janaary, 1972, tie Federal Court of Appedbs for the Hitth
Cirewnt dotarmined that condiions i the town ot Shaw violatea
the cqaal protection Jdause of the Fourteenth Amendment and
ordered Hocal officials o undartahe miprovemonts “that will,
within areasonable time, temove the disparities that buar so heay
v upon the black witizens of Shaw © The deasion i Flawhins o
Towr ot Shaw, subseguonthy uphdd by the entire Fitth Cireuit
bench, dimaned sixcyeans ot htigation by the NAACP Looil De
fense Fund

The wdgment in siun was widdly halod as the public service
equivad’ nt of the Logal Dotense Fund's 1954 victory over school
segres ton i Brown v Bodrd of Fdacation Tn his coneurring
opine 1, Judge Wisdons stated, By our decos i this case we
rec, aze the night of aury atizen regardless of race to equal
muniapal services,” suggesting that SAaw was only the first in g
hust ot similar stits But although muniapal suthorities have not
rush. J it action and voluntarly Jimanated dispantics 1 pubhc
seryvice, there has baen no wreat wave of hugzation compelhing
them to do so. One reason s the legal mitations of the Shuw
desion, another, the practicdd difficaitics of equabzation suits,

During the past two decades, federdl courts have struck down
barriers o cqudl rghits i wreat many cases The primary egal
instrumaent that chiuted these dodsions was the Fourteenth
Amendment's cqual protection gugrantee, prohibiting unreason-
able discrinnnation betwaeen different groups of indiaiduals Not
A discnmination, bowowr, s Jdoaemed  unicasonabie” by the
federal courts To be covared by the cqud protection daus,
discomindtion must be racial o nature or nvolve some funda
menadd night, and tundamantal nights are onerally intangible the
rght to vote s fundamental, the night tooan educabon 1 not
When discrimingtion fits naothor of those maasures, foederal courts
are sympdathetic to detonses that show somc rattonal basis for th
discicparnicy, such as the imitations of local tax structures or the
prurities of local government (However, these arguments will not
exuse the absolute denial of a service to one group that 1s pro-

provded by wvancty ot poliical subdivisions
coutitics, spocial districts

vided toanutha ) The night to public scooiees is not considered
fundamental, and the Shum opinea spe hically wains that Mwe
do notimply or suggest that every disparity ol serviees between
citizens of @ town ur ity ueates d right of aeeess to the federdl
courts for redress ™ Equal protection suits, thardtore, dare must
Likely to succeed where the discrimination s vacial, as it was in
the $SHum case

But the Fourteenth Amendmient is not the unly basis upun
which discninunation in the delivery of public services can be
challenged in the federal courts Both the Genural Revenue Shar-
ing Act of 1973 and the Civil Rights Act of 1964 bar racial
discrimination by the recipients of federal grants. In addition,
revenue sharing funds may be used to corredt conditions caused
by discriminatory practices.

State wourts are alsu g route to publie service egualization,
When o state undertakes cither a general constitutional obligation
or mdahes speatfic provision in ity statutes for sume kind of ser-
vice, then denicd of that scnvice ur adequdte provision of that
seryice wan constitute grounds for Liigation, For ovample, the
New Jersey Supreme Court has interpreted that state’s constitu-
tional mandate of & “thorough and efficient” ceducation as the
basis fur requinng changes 1n the entire school system, including a
more rational scheme fur school finance (Robunson v Cahill).
Cases based upon state constitutional or statutory guarantees of
service would challenge off instances ot discrimination, not only
those based upon race.

The two major problems that are dlmost invariably encounter-
ud in the wourse of public service hitigation are the factual cem-
plestty of the cases themselves and the finanaal limitations of
lucal govurnments, To establish the exastence of a significant dis-
Pefity 1 services takes more than mere fegwourk, While it doesn’t
require o city planner or engineer tu count street lights and fire
hydrants or to determine 1f a street s paved, professionals are
often needed o figure vut what is gomng on underground with
sewdage hines, water mains and the like. Much of the data neces-
sdfy tu the plantiff’s case 15 10 the hands of local authorities and
often 15 difficult o ubtan (other than through pretrial discov-
ory) The obvious ubstades to surveying services in larger com-
munic.s combined with lack of racially distinct neighborhoods,
have resulted, thus far, in few cases buing brought against big city
governments,

Limitations of public finanuing, the sceund major probiem in
cqualization litigatiun, have already been the basis for negative
deessions, For example, many communities delegate the responss-
bility for financing public services to the home wwner, relying
upun specidl dssessmunts to finance such capital undertakings as
paving streets and laying water mains of sewage hines. Such ser
vites are available only to thuse nughiborhuods in which home
owners dre dble and willing to pay for the improvements. In
several decisions, the wourts have refused to interfere with this
approdch and have held 1t to be a Jorm of lozal deasion-making
(even though those areas with residents unable to pay the assess
ment have, 10 redlity, no deosion to miakhe) To correct these
situations would mean dhallenging the means of financing public
services, and this s an ared into which the wourts have been
historically rductant to ntrude As the US. Supreme Court
noted in deuding Sun Antoro Schoold Disirict . Rodnigues.
“The Justices uf this Court lack both the expertise and the fami
wanty with local problems so necessary to the making of wise
deusions with respaet to the rase ¢ and disposition of public
revenues.”’
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Because of the difticutties involved in equalization litigation
and the obvious effectiveness of politcal action directed toward
those same ends, & major legal sirategy for compelling state and
tocal governments to allocate nore of their resources to areas of
sub-standard services is to increase representation from under-
served areas on the policy-making bodies that deteimine local
expenditures. By challenging multi-member districts and at-large
elections {under the priniciple of equal political iepresentation as
defined by the U.S. Supreme Court in Baker v. Carr), civil rights
groups have been able 1o increase the number of state legislators,
city councilmen, school board members and members of special
district boards coming from nunority communities and poorer
neighborhoods. -

Today, the future of public <ervice equalization is uncertain.
The limits of litigation are undefined. There have been surprising-
ly few scquels to Shuw, and still fewer attempts to employ alter-
native legal strategies. Basic questions remain unanswered. What,
for example, is the proper standard for equal service? Is it equaki-
ty of cost, condition or service? Should discrepancies in services
be sought only within individual towns or cities and not among
them? Can the cause of equahization be best served through litiga-
tion or through political action?

Recognizing the need for a discussion of these issues, the spon-
sors of the Trinity Parish Conference on Public Service Equaliza-
tion Litigation brought together lawyers, planners and other oro-
fessionals in the field for the purpose of shaning infermation,
idenufying priorities and considering long-term goals. It was their
hope that the conference would result 1n a more coherent view of
the equalization movement and possibly produce some mecha-
nism to help guide 1ts growth,

ERIC '
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The Current Scene

AL the gotial contuence session, participants described ther
own ul ther organization’s present ae tivities and plans in the ared
ot pubhic senvice cquahization PAs elsewhere in the repott, papers
saonntted by partiapants have been condensed and cdited and
discussion summatized )

NAACP LLGAL DEFENSE FUND, INC. (LDF)

Represenaneg the Fund. Jumes Gray and Charles Willams
stressed the growup's interest i expanding the precedent i Haw-
hins v Town of Shaw by encouraging sinular swits and focusing
on litgution Lo correct public sersice inequtties in larger cities
White concerned by the small number ot cases that have resulted
o the Shaw decrsion, the Fund recogrizes the problems of
sach sait . UShaw had beauatitul faces, " sard Charles Williams, dis-
cssing the ditticuities of Jocating pardllel situations. 'The places
dre there, but we ve Bad trouble with the ones suggested to us. We
hoear trom places where there dre the most active community
peopie, But places with the most act.ve people muay not be the
bost places to bring suit ™

sinee winming the en bunc deaision an Hawlkans v Town of
Shaw, the LDF has been working to increase the number of cases
in the area of municipal senvices equalization in order, on one
hand, to secure the importance of the victory 1n Shaw and, on the
other, to exnand the scope of the law in this ared. The number of
cases brought o date, howeser, has not been anywhere near what
one would hope or expect.

The LDF's commitment in this area s based in large part on
the substantial improvements 1n hving conditions that have oc-
curred in Shaw as a result of the fiigation. The town has been
busy implementing an equalization plan and following a time
schedule 1mposed by ihe court in June of 1973 which required
the town to

4 nstafl al new street hights by March, 1974,

b make additions tu the water and sanitary scwer sy stems and
install new fire hydrans by July, 1975,

¢ mahe improwemonts in the storms sower system by Septon
ber, 1975,

d pave Al the streets and mahe dany other improvements by
fune, 1976.

At present all the street hights are in place Additions to the
water and santtary sewer systems and fire hydrant network
should be fiished within the next six or seven months, ahead of
schedule, after which paving will be completed. The town s pre-
sently financing these improvements with cash surpluses that pre-
date the suit and federal revenue sharing funds, but it may have
o float bond tssues to pay for the final ttiems

Because of its landmark nature and the costs of two appeals,
Shaw has been yuite costly both in money and lawyers’ time
During the case’s seven year nistory, the Fund has spent more
than $100,000 on hugation However, the deciston has meant
more than $300,000 in improvements for the 1,500 black resi-
dents of Shaw where the total population s fess than 3,000

CURRENT LITIGATION

LLE has brought three other municipal services suits to date
In Misssssippi, Harrs v, Town ot ita Beng was filed at the
sdMme Ume s Shas, rasing more or foss identical 1ssues, against a

Aruitoxt provided by Eic:

town very Limilar to Shaw, Because of the semnlarity between the
two cases, the parties in Jetg Beau agiced 10 a continuance of the
ca,e pending the outeome in Shw Following the Niftt Circuit’s
deciston in Shaw, a consent deeree was entered stipulating that
certam disparities existed and orderning the defendants to develop
an equalizaton plan which 1s now being implemented. The only
significant difference between the 4rra Benra order and that in
Shaw wds that the defendants were required to issue at least
$285,000 worth of negouable bonds to help finance the
$500,000 worth of improvements required

in Flonda, Davis v. City of Sanford was scttled before tnal
when the city agreed to apply all of 1ts revenue sharing funds,
more than a millior dollars, to the paving of streets. Because of
the settlement, 1t was not necessary to confront the question of
special assessments raised in this case

In Tennessce, Dupree v. City of Chattunoogu was originally
brought to challenge the absorption of an independent Model
Neighborhood Program into a consohdated program. The dis-
parity in municipal services and faciliies was raised as an adjunct
issue. Subsequently, however, the two issues were separated, and
the services case is Lo be tried this fn||‘.

PROSPECTIVE LDF SUITS

LDF has also bcen contemplating bringing suit against five
municipalities in Mississippt and the City of Mobile, Atabama

The most potentially significant of the five Mississippi cases is
a suit being contemplated against the City of Jackson, Because of
its large size (the population is more than 150,000 residents), a
different method of proof from the direct observation techmique
utihzed in Shaw is required. A statistical survey is now being
developed and if 1t indicates that provable Adisparities exist, suit
will be brought.

The four other Mississipp cases are in towns that more ap-
proximate the situation in SAuw, with pupulations ranging from
1,000 to 6,000. These cases have veen developed in conjunction
with workers from Mussissippt Action for Community Education
(MACE) using the McTeer-Lipman “Community Manual” devel-
oped by two Mississippi attorneys. With this manual, local resi-
dents 1in a small town can independently document sufficient
disparitics o convince a lawyer that there 1s a basis for bringing a
successful lawsuit, Since the law in Shaw 1s now clearly estab-
fished, the small size of several of these towns may make 1t pos-
sible to authenticate the focally documented disparities through
pre-tnal discovery and supulations and then to move for sum-
mary judgment.

Finally, last fall, LDF contemplated bringing suit aganst the
City of Mobile primarly on behalf of black residents living along
a tributary known as the Three-Mile Creek The city had faifec to
make certain improvements in the creek’s channel that a study it
had commissioned showed necessary before paving and satisfac-
tory storm drainage could be provided The aty had, however,
performed similar work along a tributary 1n a white section of tne
city. This meant that, despite the city’s large population, there
was one issue upon which a successful suit could be snitiated
without the necessity of a statistical survey  Because there wis
also a question as to discrimination n using federal revenue shar-
g funds, suit was delayed pending exhaastion of administrative
remedies under the Revenue Sraring Act, [t now appears that the
city may comply without further legal actiun.

S
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PROBLEMS ENCOUNTERED
IN EXPANDING UPON SHAW

LOE s antorested both i seang mosc vqualization suits
brought and i broadumng the scope of the Shew precedant
Becawse o the Joar need to avord bad recadent, at this point
suits should be brought only whon there s g good dhanee of
suceesy However, 0 number of problems has made achievement
ot these goals dittieult

First, there has becn somic contusion among copimunity peo
ple as 10 what Shuw mcan, Local ioadents in many plices where

the possibility of a Hawhins Shuw typo st dearly oast e

apparenthy unaware of the foasibility of legal recourse, whilo in
uthers, where municpal sarvices disparitics are believed to exst,
it has turned out that people were really concerned with other
probiems, sudh as muniapdl employment discrimination or dis-
criminatory meorporation

Se_ond, lawvers i the field have had difficulty in recognizing,
anaby 2ing and prepoanng the egally and factually complex munici-
pal service suits Jonithan Shapiro, the LD staff attorney who
worked on Sias, has recently prepared a hiigatton manual that is
betng distnibuted o the Fund's cooperating attorneys and other
interested organizations ind individuals. in addition to a detaded
exegests of the Shuw wase linduding the pleadings, briets, opin-
ons and orders), the 16-page manual also inclades Professor
Michelmen's treatise on “Obtamning a Fair Share of Muniapdd
Services Through Lesal Proceedings’ and the McFeer-Lipman
community manudl being used in Mississippi

A final problem has been resources Given the present uncer-
tuntios i the fiddd, 1t has been more time consuming and costly
o locate, wdentify and investigate possiblo suits than it should be,
cnee these miial difficulties have bBeen resolved

INVESTIGATION, IDENTIFICATION AND
ANALYSIS OF EQUALIZATION SUITS

When responding 1o 1 complaint of mamiapal serviee dis-
pantics, | DF aticmpts mtormally to colledt data on the commu-
mty and the services i questsan and then 1o h e onc of its statf
altorneys visit the site accompanied by Yale Rabin, the Fund’s
ity planning consultand

The umtia! analvsis is done by making a visudl cornpaiison of
black and white neighborboods and through discassions with the
community residents, One ditticulty  of a visual comparison 15
that the more subtle differences in services and facihities (e g size
of water mains and sewer mams) dare lost On the other hand, shich
disparities can only be casily anearthad by discovery during hitiga-
ton or by verfving community complaints of pressure or vapace-
ity, through loca! records, Insmabler gities and towns, 1t may be
posstble tor para-legad o community volunteers to gather suffi-
vent intormation tor aninstial det rmimation f they are provided
with clear waidehnes fike those i the Mcbeer-Lipman community
manual

The size of the Aty or town v 4 maor coqsideration i de
termining the method of proot In 1 town o 2,000 people, 306
homes and 15 miles of streets, onc cowdd determine by dircat
observation the existence or absence of every service 10 guostion
Having done sa, one could then, through discovery, reguire the
ity 1o produce maps, documents and responses to interrogatornes
detaihing the location and quality of these senvices Requests for

admission based on the responses would demaonstrate the dispari-
t, H othese are admuttcd, sumnuary judgment could be sought
based upon Shumn

[n larger cties of 50,000 or mare, however, 1t s xtremely
dithicult to make dan actual survey of cach sarvice and, therefore, a
ditferent approdch s needed, One such approach s to hinut the
number of services 4t issue by focusing on o speeific item sich a
tash collection, fite protection or water system adequa.y. 1n
Mobtle, for example the major rssue was drainage improvements
alopy v tbutary running VU aaugh e black wid pour communi-
ues A second appiudch wonld e 1o underteac o statistical survey
using o samphing tedhine que Tor thie measurcnient of service levels
in white and black noaghboihoods Tor the first suit of ths kind,
however, it may Do ot wossary (o complete 1 full street by - treet
study 1n order o vahidue ne samphing tcchnigue.

FUTURE LITIGATION EFFORTS

LDF s deeply commutt | taseeing that the precedential value
of Shaw 1s used 1o corret those disparities moservizes and facibi-
ties whick eaist thioughout the country. We expect that the new
suits to be filed 10 Mississippy, plus the distiibution and use of the
fitigation manudi, will stmulate greater demand for assistance and
iigation Durning the past year, LDF has been particularly inter-
ested in identify ing larger cities with sigmficant minority group
communitios where the _ondions appropriate for equalization
suits are present,

MEXICAN AMERICAN LEGAL DEFENSE AND
EDUCATIONAL FUND (MALDEF)

Vilma Martines, gereral counsel of MALDEE, told the conter-
cnce that the orgamization’s maor etforts, until now, have been
focused on education where the problem has been o prove de
facto segeegation and to seek “different” treatment rather than
“oqudl treatment, with the goal of scecuring bilingual and bicul-
tural cducation tor Mesican-American students. Rather than ap-
prodach the issue of public servce equalieation by bringmy Shaw-
1 e dctions, MALDEF has concentrated on increasing the politi-
cal reprosentation of rosidents in under served areas by challeng-
g multi-member cistricts and at lurge elections. “What happens
when there are mults mcedb districts and ue large clections,” she
satd, s that four or bvd o prople, who are otten neighbors
and all of whom come trom the samc purt of town, become the
aty counal.”

Suttord Jus Rusen, fegul director ot MALDEF, notad that the
group was imvolvad inseveral cascs where the aim was Lo reduce
rather than mcrease the fowdd of cortam muamicipal senvices e
uted Cover-saturation of munotity areas with poliee” as one
examplc I Los Angelos, MALDET 15 challenging o lghting dis-
trict’s syl assessment for a group that docs not want mereury’
vapor lights and the bl that comes with them

Recently, Grorge Korbel of MALDLL 7o Ted to ten of the
major Wha wreas 1 Texas and Arnizona to daovelop evidence for

political aecess suits The schemata of proof in this type of itiga-
Uon centers at feast ooa el arcund asoaal analysts of the condi-
tions of Mexiean Amencdans, biacks and other mmonties, and the
rddationship between substadad of Lneguitable conditions and
voling patterns, Incach o the urban wicas exanuaed, similar
factudl patterns emersed




1 There tend, 1o be munmial or no code entorcement in mino
Iy areds

b With notable exeeptions i EEPaso, Tocs, most pubbic Bows
g proiects are poorhy destgned i s focatod as toomtens
fy patterns ot schoot segreg tion

¢ Ther v an absence of curbs and gutters i mimonly areas
{The Cxeeption 1o s seems to he Waco, Fexas ) Consstent
by, minonty areas surves ed contamed sizable areas i which
restdences lached amy pe mbing tacihities

d An exeess of police acinaty m nunorntty areas disproportion-
e to community necds and oiten hostile to the commumty
et was noted moeaen county

¢ Parks arc rarely tound i minonty araas, where they exist,
they are poorhy mantaned Hn San Antonio, the City Plan-
ming Department says that the burrio needs at least 30 com-
munity parks  there we none, at least 67 sports tields
there are 17 4t least S0 tenms vourts  there are hive, at

there are five and ' dequate

there e none )

least eight swaimimny pocls
o maasium faahities”

Fteod conditions exastin nunonts areds due to poor dran-
age and inadequate o nonestent storm sewets {(Inat feast
one city there s dho trequent back up of sanitary sy stoms,
which results i raw sowae Howing down tlooded roads )

g Complaints about discnaion service in garbage pickup
are commeon

hoIn o tes where murmapal power systems exist, there are fre-
quent compl unts bout discrminatory: mamtenance and im-
provement Under storm conditions, minority areds are often
Wit ut senvice for substantial penods of tme

1oSvstematically ) new public facihties, unnarsities, hospitals
ind office bulddings are sited discnminatedhy

i Frecaays have isolated downtown areas from areas of minor
My concentration They tho have destroyed viabie neighbor-
hoads that led o distntezration of minonty soual fabrne in
these areds

K 1o many places, notablv the area along the course of the Rio
Grande, vartous medhanisms of speaial interest government
umits (7 e, water districts) result i unegual distribution of
water Potable drnking water 15 unavailable to large numbers
of Chicanos  some places, in others, they are dented equal
access 1o waater for reation and other non domestic uses

The indirect effcets of these conditions, such as the diseases
that result from lack ot proper dramage, can be as damaging as
the deprvations themselves The incquitable distribution of pub
e services bas encouraged not only “white fhight” but also
caused suceesiul minonty residonts to leave mimority areas, de
priving the community ot its muddle class id the small businesses
they support

MALDEF teels that there has been a complete lack of aty
planming 0 the mierest <C mmonty communities Plannming for
southwestera oo has encouraged unbndled growth o the ad-
vartage of the Anglo communiaty o S Antone, almost il
development oceurs north of the ats, where Anglos conuntrate
City pohiaes encourage this growth and the burrio s etfectinely
taxed to support 1t The aty’s power plants and sewage systums
are Jocated 0 the minonty areas The vt of providing thes
services rises i the distance from the plant incre wses, neverthe
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o, the same fates appls Ul Honco the ty piaad roaressive rate
st (e, the mote von ase, the choaper the overall cost)
reults i cncouraing usag 1t the tighest st and i the highiest
meome arces Apo, the Enuted monay available for utility im-
provement and construction Hy proddly s spent for exiensions into
now Angio subdivisions tather tan for impeove ments to evisting
svstems, although tlooding and sewer back-up problenis in nunor-
1y areds are divims out tho,e who can afford to loave

None af the aes sungyed by MALDET demonstrated with
amy danty the Town of Shaw tvpe of proof Indeed in some
places, substantial numbers of Spanish-surnamed people beloag o
the economie and political power structures. Fuarther, apphcation
of Model Cities money has produced real garden areas ina nume
ber of the most coneentiated burrios To protect poor Chicanos
in the Southwest may require the extension of the Town of Shaw
prncple beyond race and ethrie discoimination to economic class
discrmination MALDLE plans 1o attempt this extension with
great care, and will dlso continue 1o look tor more dassicadl fown
of Shaw fact | wterns,

While scehing additional resources to tesearen and mount
direct equalization Tawsuits, MALDLE s proceeding to develop
alternative ntgation strategies For examiple, the Fund is employ-
g the prinaple of cqual politival reprosentatiun, adopted by the
Supreme Court s White + Regrster, (412 US. 755 (1973) ), to
requite the election of Aty counalmen, school board members
and special district board members, by single member geographic
district, Successiully challenging multi-member fegislative districts
and the atlarge electon of local counal and board members
should increase nunonty group representation on pol y-making
bodies and render them more responsive to nunority needs 1 the
allocaton of municipal and other services, The mpact of White v,
Regster on the Texas Legislature has abready had such an effect.,

The MALDLI strategy for treating the mumcipal services
problem indirectly also indudes hugation designed to require lo-
wdl and state government to increase spending for programs that
will directly beneftt Chicanos, For example, the fund’s cducd-
tional litigation 1s primartly amed at perstiading courts, state edu-
cation departments, and other governmental bodies to require the
offering of substantial bilingual-muatticultural programs, as well as
10 engage m aftirmative recrutment and hinne of Chicano per-
sonnel

In addition, employment discrimmation by state and munici-
pal government 15 being systematically challenged By requining
Lty and state governments Lo approach parity for mmorities at ail
fevels 1 the civil services, MALDEF hopes to see these minority
cmiployees, individually and thorough mutual assistance associa-
tions, add to the pressure for equabization of seiiees 1o therr
communtties ALDEF and other cvil rights organizations have
tound that when mmornity personnel are recruited in numbers
into unttorm services, espectally police departments, these public
employees bring considerable pressure within theit services to
o sure proper treatment of mionty naighborhoods and persons.
For example, Chicano pohice officers begin 1o make it very clear
to their colleagues, Chicano or otherwise, that u-bridied violence
within the Azros and duccted toward Chicanes s not to be
lerated  Second, MAL DU has been representing Chicano em
ployees i negotiations with the Paafic Telephone Company
Durimg the course of these negotiations, one ol the issues that the
Chivano eniployees dentificd coneerned the fatlure of the com-
pany to provide bilingual and multi-hnstual emergency services
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dod thic 1 ocasary Degartment to laarich an invesqation e gd-
ey Lo ddemimatrative hear s to termnndle arther tanding af the
ek anitos and antil ot rchorms 1l prectices

While the prosceution of the Ouaciita Panish, Lo asiang,
cqualizaon case will atford the L CCRUL substantial opportumn-
v 1o obserse the practicality of revenue shanng htigationan the
cqualization area, the Cammittee has made sume general observa-
tons as 1o the advantages and disadvantages of procecding under
the nendiscimmation standards of the revenue sharing program
by tiling complamts with the Treasury Department’s Otfice of
Ruevenue Sharing (ORS)

ADVANTAGES OF THE
REVENUE SHARING REMEDY

A chiet advantage in utihzing the administrative revenue shar-
my remedy in municipdl services discrimination cases 1s that the
thical 1o terminate Mmassive amounts of federal assistance often
provides @ powertul incertive 1o correct dlegal pracuces, 1t 1s
lthely that a governmental jurisdiction which 15 the subjest of an
equahization attack under tne Revenue Sharing Act, and which
may luse hundreds of thousands or even millions of dollars annu-
Ay, may be more ndined to respond to civil rights pressures
than 1t merely faced with a threatened inunction, (There 1s no
possibility of a fund cut-off if complainants by -pass ORS and suc
directly 1n federal court, afthough some form of tnjuncuve relief
might be available.) Similarly, if federal authorities are persuaGed
10 become active forees supporting en‘orcement of nondiscrimi-
nation standards, focal ufficials are usually more wary and federal
courls are frequently more receptive to providing rehef

The regulations which have been promulgated in implementa-
tion of the statute make eapressly Jllegal @ host of goveramental
practices at the state and local level which involve the provision
of muniapal services These standards facihtate the filing of
cquadlization suits under the Act.

For example, no matter how small the atlocation of revenue
shaning funds 1o 4 particular governmental program or activity, so
fong as the federal dotlars can be traced, discrimination is subject
to attack Becav.e revenue sharing funds tend to be spent ina
variety of governmental categories, there is a substantial handle to
examine governmentdl practices across a broad spectrum. (See 31
C F.R. § 51 32) Thus, arecipient government may not direct-
tv or sndirectly “provide any service or other benefit which 1s
different, or is provided in a different torm from that provided to
others under the program or activity,” 31 C.F.R, § 5132
(b1{(1)(n), “restzict 0 any way the enjoy ment of any advantage or
privilege enjoyed by others recenving any service of benefit under
the program or activity,” 31 C.F.R, § 5132(b) (D), or
‘deny an opportumity 1o participate 1 a program or activity as an
employee,” 31 C.E.R. 8 5152 (b)(1)(w). The regulations fur-
ther exphutly provide that 4 reaipient government cannot drs-
wiminate in detarmining the site of Jocation of facilities,” 31
C1 R 8§ 51.32(b) (3) Sigratn antly, the regulations also au-
thorize reupient governments o 1 the action 1o ametiorate an
imbalance i senvices or fadlities provided to any geographic area
ot speabic group of persons within its junisdiction, where the
putpose uf such actiop 1s 1o overcome prior disttiminatory prac
tice or usage,” 31 CH R & 51.32(4)

Thus, the requirement that sereices sinanced by revenue shar-
iy, be equalized 15 made an exphiait condition of the receipt of
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resenue sharnyg tunds and reapient governien s are vblidited to
conform to those requirements, This provides & rewonable weap
an momtonng and enforang vl nghts requirements

Procccding ander the Revenue Sharmyg et require atlogations
ot taee Lor nationdl orging, color or sex) dscnmination: Flene,
s remeay by detintion avands the problems inherent i the
supreme Court's deasions i avdniety of cases putentially atiecdt
my equabization htigation, nduading S Antono Schaol Distrct
v Rodriguce, 36 L. LA, 2d 16411973), Jetterson v, Hackney, 106
US 396 (19724, and Jumes v Valtierra, 402 US 137 (1971)
This 15 s0 because the problem ot distinguishing wealth cassifica
tion ur compllmy state interest v rationdl relationship tests does
not arise o the revenae shaning content, Conversely | tevenue shar-
ing attords nu real opportumity to challenge thuse Supreme Court
rubmgs Procceding under the statute mstead of under the consti
tutional theory would thus tend to simplify the case and make 1t
strarght tedeial assistance htigation

Another advantage ot proceeding under the Revenue Sharing
Act s that the 42 USC 8 1983 problem of dehiming the
detendants 15 largehy chiminated  Under 8 1983, governmental
jurisdictions as parties probably vannot be held responsible fur
the discrimination which exists within their burders, rather, unly
individuals van be and they are froquently judgment-prouf (See
City ot Kenoshu v, Bruno, 93 S, Ct. 2222 (June 11, 1973).
Undur the statute, however, o governmental juasdiction s cearly
the responsible agency, and indduded among the remedies availa-
ble against noncomply ing jurisdictions is reoayment of revenue
~haring tunds m the cvent distrimination is proved and not vor-
rected. (5ee 31 C.F.R. 8 51.32(0)(2)(v). Therefore, une avords
the wuneern tn privete vonstitutional hiugation of which defend-
ants to name ¢nd whether all necessary parties have been joined.
Similarly, since the Treasury Department as the respunsible feder-
al ageney under revenue shaning would be in charge of any ad
ministrative or vourt proceedings in the event it concluded that
there was disenimination, there is cearly no danger of an attack
against plainuffs ur thenr [ass as being unrepresentative or in
sume uther way barred fror seeking relief.

LIMITATION OF THE
REVENUE SHARING REMEDY

There are sume vbvivus disadvantages to litigating administra
tvely or equalization under the Revenue Sharing Act. Furemost
amony these 1s the potential fur an inurdinate time delay befurc
final reliet 1s available if a revptent government fights charges of
discnmination to the maximum. Bevause of the general reyuire-
mont that administrative remedics be exhausted, reasonable
estimates Indivate that o mumimum of 18 months can elapse be-
fure « fingl remedy 15 ubtained frum the Treosury Department,
and after that, lapse ume in judicial review is stll a pussibility
The delay 15 wirtually built into the timetable sct out in the
Revenue Sharing Act and regulations (undoubtedly because of
the pulitical framework which dictates that the new.federalism
move frum government-impused tu “couperative” policies).

For example, after a petvion is filed, the Office of Revenuc
Sharing has to make ¢ preliminary determinatiun of whether or
nut there 15 discrimination, This can take three munths or more,
and after the preliminary determination is made the governor
must be notified and be given at least 60 days 1o seck voluntary
compliance. However, thereafier, if Title VI powers are exerctsed,
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G additional two wecks must be accorded  the reapient moan
cttoit o oubtan voluntary compliance, and then @ formal com-
plant process begins which, induding tme for answer, discovery,
Beanngs, bricts, nutial decsion, additional briels, and decision of
the seeretany, vould mean delays of six to nine months or more.
Atter thie seuretary has made his final decision, another 30 days
miust elapse durmyg which time heis requined to notify the appro-
prite Hoose and Senate Committees of his findungs Thereafter,
judicial review hies in the US, Court of * ytunately,
during all these proceedings the Treasn ao at has legal
authonty o deter any further revenuesh . tymients.)

In most wases, there s no way of avuiding the complex and
protracted  administrative remedies established by the revenue
sharing legislation, Only when (as in Chicago) federal ufficials
refuse to actat all van the administrative process be vrcumvented
and 4 direet appeal be taken to the Distret Court. Obviously,
however, unce the latter event veeurs, some of the advantages of
proceeding under the Revenue Sharing Act are lose. Federal offi-
ctdly are no longer leading the fight fur enforcement and acting as
plaintitfs against recalutrant reupients, but rather, Treasury offi-
cials themselves are the difendants. Loung delays are incurred
while ubtaining a vourt order to nitiate comphance procedures at
the adminsstrative level, Infrequently, if cever, would plainuffs
suing Treasury offivi ', ash the vourt immediately to adjudicate
the charges of discnimingtion agdainst the recipient government;
rather, the relicf requuested 1s almost alw.dys that the federal offi-
clals simply be compelled to act.

A distinet tactical disadvantage in proceeding through the ad-
ministrative network 1y that, onee Treasury compliance officers
dutermine to act, the statute and icgulations assume that they
ssume the burden of hiugativn. Complamants are aceorded no
exphut standing ¢ven to be partics to the administrative hear-
ings. In adedl times, federal officials arguably can be entrusted
with this respunsibility, currently, it s not certain they can be,

Anouther majur problem with using the revenue sharing pro-
gram tu require equahization is obvivusly that enforcement can be
attempted against o4 reupient government unly 1f there is a nexus
between the use of revenue sharing and the particular charge of
discrimination 1n the delivery of municipal service® Thus, if there
are unequal services involving roads, sewage disposal, and
construction of drainage ditches but *he recipient government
allocates all of its revenue sharning funds to recreation, public
safety o the vonstruction of 4 new courthouse, under existing
authurity 1t would probably be impossible to bring an equaliza-
tiunt suit. The vnly possible handle would be proof that the reve-
nue shanng funds which went to the nonrelated categories specifi
dlly displaced general Tunds aready allucated to thuse categories
s they could be used in the distiiminatury activities, Needless to
sy, this is 4 complicated matter just frum the auditing perspective.

Another disadvantage 1s that prucecding under the Revenue
Shanng Act climinates the kind of pendent junisdiction that
federal wourts have, 10 constitutiundl cases, to luok at related
state ur other Jaims. And finaly, « charge of discnimination
brought under the Revenue Sharing Act must be far more de
taled and well-documented at the outset than a constitutional
cast because of the general Tk of expertise v il rights
crdureement which prevails today in most guvanmental agencies
and noticeably in the Treasury Department
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PROSPECT

There are common probloms in equalization litigation whether
proceeding under the constitutional or the statutory theory For
example, 1if special assessments are used by @ junsdictron for it
generdl mumiaipal improvements, the problems of proving race as
compared tuo wealth discrimination becomes Dverriding in either
mstenee, Suveral prospective wass i the revenue sharig equaliza-
tion area were ultimately reedted by LCCRUL for tactical rea
suns, whutt 1t was fearned that improvements were made by spe-
uial assessments routinely granted to those blacks who could af
furd to apply and that the basiv problem was that most blacks
Jlacked the means. Although there s little doubt that the use of
speatdl assessmients s an invidious and inherently discriminatory
deviee, under rewent Supreme Court rulings plaintiffs’ burden of
prool i suddt cases s extraurdinarily high. Sernous vonsideration
must be given 1o o strategy which will prevail in this area.

Under cither Haswhirs v Town of Shuw or revenue sharing
liugation, both vt which require racial impact if not motive, itis
[ikely that southern rather than northiern junsdictions will remain
the focus ot equalization htigation. Although some of the more
glarning problems may still exist 1 the <outh, no une wn serivtsly
doubt that ks in larger northern urban centers suffer compar-
able discrun tion, Yot we have not found and are aware of nu
one who has found northemn targets tor the traditional equaliza
tior remedy.

Probably the bust course to pursue 15 « combination of consti-
tutional and statutory htigation. Even if revenue sharing proce-
dures are a slower remedy than constitutional litigation, the po-
tential impact uf a4 suceessful revenue shaning suit in this arey
could be dramatic. For onee the 38,000 recipicnts of revenue
sharing payments become aware that the federal government is
seriuus dbout termunating (or demanding repayment of) revenue
sharing funds where there 1s a finding of racully discriminatory
dehivery of munivipal services, those redipients will have a power
ful incentise to insure that their revenue sharing money is used tu
correet the offects of discrimination, If, on the other hand, we
cither cannot make the fuderal government respunsive or we
determine that the statutory remedy is unaceeptably time-con-
suming, we may have no thoiee but to continue to make the
scemngly difficult scarch for more Shuns.

-

UCLA INSTITUTE OF GOVERNMENT
AND PUBLIC AFFAIRS

A viedl tuctor in the distribution ot public services is untiexu-
ton, detuchment, incorporativn und other boundary chariges thut
result i the provision or denial of service. A project to study
ractally discnimunatory incorporation and boundary change prac-
tees is under way ut the UCLA Institute of Government und
Public Attairs, und u report on its work wus presented to the
conference by facqueline Leavitt,

Communitics can expand, wontract or create boundary Tines
through anncxation, detachment, in<orporation and consolida-
tion. The procedures for effecting such changes are defined by
state law which 1s generally silent on equity isucs. Frequently,
boundary changes are made for discriminatory reasons, to ex-
clude undesirable areas or arcas of high service custs. The exclud-
ed arcas are demed public services. The purpuse of the UCLA
proiect s tu nventory and to describe the misuse of inworpuia

11

tion and boundary change practices, to study illustrative vases in
depth, to evaludte vonsequences, to develop legal theories that
van be used to challenge these practives, and to draft model tegis-
lativn and admistrative procedures to prohibit them,

Dental of municipal services itselt was allegedly the reason winy
the City of Marks, Mississippi, initiated detachment proceedings
to ndtself of a recently annexed and predomimantly black neigh-
bourhoud. In 1961, the new ared had been brought into the iy,
and the court approving the annexation ordered that pulice and
tire protection, fire hydrants, street draming and paving be pro-
vided, Rather than deliver these serviees, the vty moved to de-
annex the areq, although black residents hallenged the detach
mentin Franklnyv. City of Marks, 4391 .2d 655 (5th Cir. 1971).

In 1 reverse muniapdl service situation, an wincorporated
community of Mexican Amernians near Blythe, Califurnia, for
years sought annexation to that city in order to ubtain services
the county was unable to provide. Although the city government
was able tu delay the union, annesauon was finally accomplished
after litigation was threatened.

But denial of municipal servs » < not the unly effect ur the
only motive for diseniminatory boundary chenges. Political power
15 sometimes at stake. In Holt v. City of Richmond, 459 F. 2d
1093 (4th Cir. 1972}, black residents of the Vipginia capital
cdaimed that annexetion of some 16 square miles of Chesterfield
County reduced the black pupulation of Richmond from a major-
ity of 51.5% to a minority of 42%. Although the federal district
court fuund the annexation ractally motivated, four of the six
urewt court qudges agreed, on appedl, that there were other
legitimate reasons for the action.

[n Missouri, the community of Blach Jack was aflegedly incor-
purated specifically to provide the residents of that arca with
puwer to zone aut low income housing and precude the con-
struction of a federally subsidized 236 project. However, the
federal district court ruled, on March 20, 1974, in United Stutes
of Americu v. Bluck Ju k, Missourt D.C.E.D. Mo. 71C372, that
the government had faled to prove that prevention of the 236
project was racially discriminatory in mutivation or effect. The
court rejected demographie arguments and would not rule on
“regional, flexible planning.”

But a 1972 deusion of the Fifth Cireurt reversed, in part, a
district court ruling denying the request by deelopers of a low
income housing project for an extension of municipal services. In
United Farmworkers of Florida Housing Project, Inc., et. al. v,
City of Delray Beach, Florida, No. 72-3804 (5th Cir. 1973), city
officials stipulated that extension of services depended upon prior
annexation, atthough several unannexed developments, predomi-
nantly white, were being served at the time. Taking into consider-
ation incunsistencies 1n planning procedures, the carlier denial of
an application for Tow income housing by the city, the desperate
heusing need of farm workers, and the concentration of almost all
low 1ncome housing in a segregated area, the court ruled that “the
City failed to meet its burden of proving that refusal was ncces-
sary to promote a compelling governmental interest, and thus city
officials have deprived the farm workers of equal protection of
the law under the Fourteenth Amendment.”

Instances of racially discriminatory boundary changes are far
from rare, but they had been unevenly dovumented prior to the
UCLA study. By searching the literature and reviewing more than
200 questionnaire responses, the rescarch project has identified
104 locales where a boundary change is alleged to have been
discriminatory. Although the questiGnnaires are still being re-
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viewed wid anahv. ed, prehmimany tindings suggest that discininag-
Hon is et innd obvioushy racial and that there are no
disting U rentonad patterns tatthoueh the number of cases i the

otten

Dot th el s vow

As pat ol the prowedt, law professors are supervising students
stidving an oadent i Pear! Mississippr, and several inadents in
St Lous County, Missoun 1o Pearhy the issae s defénsive meor-
poration  Fcmy annexation by the City of Jackson {mure than
U blacks, the tesidents of Pearl chose borders that created a
commutnty 7 owhite and thon formad their own school distiiet.

beost Lous County, avarichy of boundarny change practices
have produced discrnmmation i housing, education and public
Mith the county s the Gity of Webster Groves that has
cotsisectithy retuscd o anney acontiguous black area beeaase 1t
Joos ot want to provade suvices The City of Kirkwood, also
witho o the county, hose Tooannes the only commieraldlly valua
whoming, anieorpotated pocket of black

SUEvILL

ble proy ity an o

poverty

The 0L propt bas conducted wase studies in Gary, indi-
i1, Decoto and Ao, Cahtornig, Chapel Hill, North Caroling,
ind recenthy i Belle Glade, Flonda Belte Glade s 53.3%7 black
but has been noeasing s white populatton singe 1960, il
through annexation Yet the aty refuses o annex Okeechobee
Haowsing Center which s predommanthy black A Farmers’ Home
Sdmmistnigon proet, the Okeechobee Center lies outside the
b s corporate finits but wittan the Greater Belle Glade Plan-
nins Area Under Flonda law, thes areais reserved for Belle Giade
and cannot be nnexed by anotier mumcipainty

A number of Center tesidents have repeatedly petivioned tor
anne wation ot the projeet In 1973, they were told the aty com-
miston * would consider annexation it the request were made by
the Belle Glade Housing Authorntiy, the property owner  Sinee
the Housing Authonny retuses to act, some community workers
behiove the next step s hugauon However, there s a sense of
frustration among the Okecchobee residents, and a few admit
they are feartul of signing a petition or suing for annexation

The need dor new state standards and procedures to counter
discriminatony. boundany changes s obvious. Lqualiy important is
the need 1o develop mediansms for identify ing and analyzing the
impact of a boundary change and devising legal strategies to com-
bat practices that produce discrmmation of various kinds, not
the le st of which s the denal ot pubhic serviees

AMERICAN CIVIL LIBERTIES UNION,
SOUTH TEXAS PROJECT

D td Halt, of the ACLU Foundation’s South Texas Progect, i
workimg to scaire puhlic services tor about hdlt a million people,
mostty Movican Yuerican roswdones of smdll, arincorporated
commiarities wr the Lower Rio Grande Valley culled colonias
Aithough there dre i the dares 35 incorpotated towns {one sar-
rounding 3 colonia), 16 water divincts, two regronal authoritics
and Tour counts goscrnmients, ialt the colonias fave no runtiny
water dt all. und tow pave scwer sustems, drdinage systenis of dny
Poe vt Clan .

Rosidents ot dry colomas ge o water in 55-gullon drums from
triends or rebitnves o town Fhey take ot from arngation canaly
thaced with tecad orgunsen] on, 1f they can wttord ity they drill
shallow sseifs it drc otten contannnated and certuin to be by
/el’\./\ Healthy Departnient statistios show the resalts In ths part
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ul the stute, the inadence of amoebic Jdysentery is ulnost ten
tumes the nutionul arctage, tphus is more than 150 times the
nuttonul averuge and polio strikes at feast 20 times as often us 1t
does in the rest of the nation,

Hall's report tu the Conterence focused on legul initiutives of
the South Tesus Project.

Many thousands of Mcxican-American farm laborers living in
the southern up of Texds are wholly deprived of @ safe water
supply, sanitary sewer systems, drainage, solid waste disposal
systems, paved streets, and simidar municipal services. Services are
dented these people because they hve in rural, unincorporated
subdivisions known 1n Spanich as columias. Co ' ns have mush-
roomed in the Lower Riu Grande Valley during the last 15 years,
created by the matching ot land developers’ greed with the farm
workers” need for cheap shelter durning the winter months when
they dre not migrating. Mure than 85 such subdivisions have been
formed in Camceron and Hidalgo Counties within the last two
decades.

Efforts to alleviate the municipal services plight of the cnforuas
have been sporadic and largely unsuccessful. (See Fred Powledge’s
“Getting a Handle on the Drinking Water Problem,” New South,
Vol. 28, No. 4, Fall, 1973 ) Numerous agencies and governmental
units have authority to deal with the municipal services problems
of the colomus, none have volunteered to exercise that authority.
A variety of water districts, regional water and pollution authori-
ties, incornorated cities, and private membership water supply
corporations could provide all or part of the services needed but
have largely failed or refused 1o act.

According to those who are closest to the water and sewer
problems in the colomas, the most appropriate political entities
1o serve the communities are the water centrol and improvement
distzicts (WCIDs) that blanket the valley. Like the Centraf Valley
m California, the rich agncultural economy in this semi-arid
region relies upon irrigation. The irrigation system is administered
by some 16 WCIDs that lift the water from the Rio Grande and
allocate it 1o the agricultural interests holding “water rights.”

The WCIDs have broad powers to deal with virtually any as-
pect of the state’s water resources: municipal and domestic water
supply, sanitary sewer systems, industrial wategsupptysdgrigation,
production of hydroclectric power, vﬁﬁm, comervation,
forestry, drainage and recreation. I}ﬂc‘ﬁ:‘ncr district is governed
by a five-man board of directors elected by the residents. The
board has the exclusive power to determine what activities will be
engaged in by the district.

Unlike the situation in other parts of Texas, the valley’s water
districts have apphied their resources exclusively to irrigation pro-
jects. The WCID has been the private tool of Anglq farmers, but
the Anglus’ dominant position has become precarious in recent
years In most of the districts, the Chicano farm workers living in
colonus now outnumber the Anglo growers by ratios of nearly
four to one. In the past, most water district elections were uncon-
tested affairs in which only 20 or 30 votes might be cast. In short,
the districts looked ripe for a Chicano takeover.

However, the districts are not controlled by political neo-
phytes. In 1971, secing the proverbial handwriting on the wall,
the valley WCIDs authored a statute that slipped through the
Texas Legislature without opposition. The statute, Vernon's Ann,
Tex. Stat, Art, 8280-3.2, permits WCID boards 1o exclude
“urban property” (ie., cofons) from the ¢ ricts by merely
holding a hearing for that purpose. The only requirement is con-
structive notice by posting and publication to inform coloma
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residents ot the exclusion hearmy At the haanng, the board de
ternmines whether tie property meets the detinition of “arban’
and whether 1t would be 1 the best interests ol the district and ol
the property in guestion Lo exdude w0 Needloss tosas, the £
er-directons do not fve tostraegle to redch a decision to exdude
the colomas, whose residents present potentiah pohtical dithicul
ties and a possible drain on pubhic resoarces

The exduston hearings were such & well-keptsecret that it was
not untl a year atter the first round of esdusions that the
colomus” representatives diseovered what had happened. When
requests were made of the distriets 0 consider the cofons
muniupal services problems, the WCIDs puinted 1o the exclusion
resolutions Suit was filed to challenge the constitutiondlity of
the exclusion process and 1ts enabling statute

Jimence v, Flidaldo County Water Improvement District Mo R
No 73-3557 (SthCur 1974), was filed on December 16, 1972, by
the Amencan Cvil Liberties Umon Foundation-South Texas Pro-
jeet, tnoan ettort to have the cofons retumed o the WCIDs
betore the Janaary, 1973 elections for board directors The sunt
challenges the tailure to provide adequate notice of the exclusion
hearing on due process grounds. The cofornius residents seeh to
have the federal courts determine whether the notice afforded
them was reasonably calculated to appriee them of a proceeding
in which their legally protected interests were 10 jeupardy,
Mullane v. Centrdl Hanover Bunk & Trust Co., 339 US. 306
(1950), Schroeder v. City ot New York, 371 US 208 (1962},
The district court dismissed the challenge to the constitutionahity
oi the exclusion statute without convening a three-judge court,
contending that the constitutional claim was “insubstantial.”
Jimenez was appealed 1o the Fifth Circunt, together with a com-
panion casc scehing to have two Chicano candidates' names
placed on the ballot tor district director Fonsead . Hidulyo
County W.A.D. No, 2, No 73-3556 (5th Cir. 1974).

The Jimenes case prosents several diffieuit guestions regarding
the application of the due process clause to the exclusion pro-
ceedings. First of all, there 1s some question of whether the plain-
uffs claims present a justiciable question. Hunter v, Gty of Pitts-
burgh, 207 US 161 (1907), is frequently cited 1o argue that
states are absolutely free, unfettered by the confines of the Four-
teenth Amendment, to deal with political subdivisuns as they
will, The sweeping laaguage of the fHunter opinion, which sap-
ports such 4 view, was restricted to some extent by the courtin
Gomilon v Lighttoot, 364 U.S 339 {1960). But there are a vast
number of decistons 1n both federal and state courts rejecting
equal protection attacks on annexation procedures; ey, Adams v,
City of Colorado Springs, 308 F. Supp. 1397 (D. Colo. 1970},
aff'd 339 U.S. 901 (1970). The colourus residents are arguing
that there 15 a fundamental difference between exclusion, with it
loss of vounyg rights, and annexation, with 1ts creatien of voting
rights A second question 15 whether the exclusion hearing is suffi-
crently adjudicatory i neture 1o mnvoke due progess protections
The plantiffs are arguing that the board was sitting in a4 quast-
judictal capacity when deading whether or not to exclude cach
colomya and tts residents from the territary "ol the water district

The third question presented 1s whether the cofomus were de
prived of a legally protected mterest when they were excluded
The mterest adsanced by the rosidents s primanly the night to
vote 1n order to obtain a sate water supply and Hther municipal
services. Planttts are arguing that they were “fenced out” of the
clectorate because of fears that domestic users would scize con-
trol of the district from agricubtural users, CF Cortington v, Rush,
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350 US 89 (1964

Finally, the court must detormne whethor the constructinve
notice provided comphies with due process staadards - Under
Valline and Schroeder, the rotice deard does not

Oral arguments were conducied betore the Court of Appeals i
New Otleans on Apnl 22, 1974 The cential issue before the
court was the necessity of o three judee court, as imeasured by
the standard ol Goosby v Osser, W LS 512 (1973) Appellants
argued that thar daims regarding the constitutionahty of the
statute are not “whoily without mepit, ” obviously frivolous,” or
toreclused by prior deustons of the Supiome Court, and therefore
the wase should have bean heard by distriet couart of three
judges. On June 17, 1974, the Fifth Cucwt ruled for the plan-
uffs, and remanded both fimenes and Tonseca 10 the distiiet
court for threequdge treatment, Jimenes v Hidalyo County
WD, No. 2, 496 £, 2d 113 {5th Cir 197 4), Fonsewe v Hidalgo
County W.A.D. No. 2, 496 £, 2d 109 (5th Cir 1974)

Livgation against spectal purpose units of local government
has been comphicated of late by the Supreme Court's decisions in
Sulver Lund Co. v Tulare Water Dist., 35 1 £d 2d 659 (1973)
and Assocwted Enterprises, Ine v Toftec Watershed Improve-
ment Dist., 35 L.Ed. 2d 675 (1973). The Sulyer and Toltec com-
panton decisions have apparently drawn the outer himits of the
Warren Court's series of decsions extending strict scrutiny of
voting rights standards 1o local units of government, such as
juntor college districts, muniapatities, and county commissioners’
courts. The Supreme Court refused to apply the strict scrutiny
standard to irnigation districts m California and Wy oning, hotding
that (f & special purpose umt of government has a disproportion-
ate effect upon a discernible class (¢ g, landowners inan irnigation
district), and the district does notexeruse "normaf governmental
powers,” then denral of voung rights to those not falling within
the preferred ass need only be justified by a showing that the
cassification 1s rationally related 1o the achievement of any legiti-
mate state objective. The coforras tesidents in fimenes and
Fomecu contend that Texas WCIDs exercise such broad powers
that no one group, such s landowners or farmers, 1s dispropor-
tonaiely affected

Sutcess 1 this lengthy hugaton will allow pohitical decess o
the governmental unit that, in many respects, is the foundation of
the saliev's agricultural cconomy. Political access will not be
guictly surrendered. But the stakes are vven higher for a family
whose children are diinking poulluted water from an arrigation
candl

INFORMAL PRESENTATIONS

SOUTHERN REGIONAL COUNCIL (SRC)

The SRC's Southern Governmental Monitoning Project, ac-
cording 1o 1ts dircctor, Joe Tom Lasley, 1 not involved in Titiga-
ton bat does hope to provide the factual basis for equalization
sUits  1ts nvestigations are armed at discovering the mmpact of
tederal categorical grant programs and revenue sharing grants Jat
the local level, particularly as they refate toservices for nunorities
and the poor

Whiie the progect’s permanent staff 18 engaged in studies of
11 southern state governmients, 4 task force of 40 mterns {ali
Jlaw students) surveyed conditions in smaller pohitecab subdvisions

Cities, counties, townships — duning the summer of 1974 fhe
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ot assigiimiciil ot the Lash turce was to accumulate data to be
wsed 1 1976, when Coungioss reconsiders the revenue shanimg loy-
station Howowva, Mr Lasloy assurad the Conforaiee, "One thing
S ownl be dnea s o working with community organizations to
see what the possibihitios are for cqualization suits straght
Shavs suils, rovenue sharing cyqualization suits and revenue sharing
cqual rights suts

The iterns' oftorts  conducting interviews and digging out
the facts at the lowal level  represent the first step in the pro-
ject’s ettort to exanune the impact of governmental decentraliza-
ton in the target states, with special emphasis on the effect of the
New Federalism on low and moderate mcome aitizens Most of
the interns were law or graduate students and most were south-
ermers ef students at schools in the region.

For ten weeks they examined general revenue sharing, man-
power, speaal revenue sharing, the new Supplemental Secunity
Tncome (SS1) program, mass transit, the food stamp prugr. ),
housing {espectaliv: mobile homes and the impact of the housing
substdy moratonumy, and health programs. They also document-
ed denial of access o the agencies they studied and to the infor-
manon they needed. Finally, they profiled citizen group activity
or mnactivity 1n cach of the 10 focations, so the project will be
better able to tdentify groups that can use 1ts technicat assistance
mn partivpating in tocal government,

GREATER BIRMINGHAM MINISTRIES (GBM)

With « grant from Tty Panish, Greater Birmingham (Alaba-
) Minsstries imitiated o program n law reform. Tna Leonard,
who heads the project, reported to the Conference on efforts to
eicourage or compel the Birmungham Water Works Buard to sup
ply water to families within the ¢ty and surrounding Jefferson
County who now leck such service, GBM had estimated that as
many @ 5 0 of the residents in the area served by the Water
Works Bodard {somic 30,000 persons) were noneed of a dependable
supply of potable water Somic had no water at all, uthers tapped
then acghbors' lines ur had their own wells (half of which sample
testing has indicated s unsatisfactory,

The Water Works Board 15 a guasi-public budy, whuse
membars dre appuinted by the uty government [t ostensibly
functions as & public utlity withm the city and as a private,
profit-making  venture outside 1t, However, while extending
service to new suburban developments, it -efused to provide
wdler to several parts of the aty where residents are black and
poor and often unable to pay the assessments for initiating serv-
ice, Litigation was contemplated to establish, through the courts,
the Board's obligation to serve w/f homes within the city.

Thts proved to be unneuessary, unee the GBM project began
generaung pressure and publicity . Although Birmingham's City
Counal had previowly nsisted it could not direct the Water
Works Buard to extend suvice, the Council now supporis GBM's
demands, A plan was eventually negotiated under which the
Board agreed to lay mains at no cost to the resid .is as long as a
miajority of homeowners on aserviced street pard g tapping fee or
was prepared to tie into the main, This represented @ considerable
coticession on the part of the Board

However, the Board remaons commitied to maamizing profits
it actions outside the uty, although there s o real need for
pulable water 11 many  poura dand umineorporated parts of
Jetforson Gounty  The county s willing 1o apply some of ats
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revenue sharing funds to uffset the costs uf eatending service to
these areas, T an attempt to influence the Board, GBM has juined
with uther groups contemplating a suit challenging the Board's
rght to senve arcas beyond Jeffersun County by alleging en-
dangerment of the local water supply. The goal of this litigation is
tu extract @ commitment from the Board to first provide service
throughout Jefferson County. As a resuit of this pressure, the
Birmingham City Council 1s currently considering its own legal
action against 1ts agent, the Water Works Board.

ALLISON W. BROWN, JR.

An attorney 1n Alexandria, Virgima, who has handled several
signifi~ at cwvil nights cases, Mr. Brown brought an equalization
sutt (Fairfax County Wide Citizens Association v. County of
Fairfax, Virgimia, C.A. 336-71-A, E.D. Va) against Fairfax Coun-
ty, the Virginla State Highway Commission, and the Town of
Herndon. This 1s the only such suit brought to date in a courtin
the Fourth Circuit.

Fairfax County has 4 population of 455,000 of whom about
3.5% are black. Most white residents hive in new subdwvisions built
since World War Hf, while most blacks live in small neighborhood
enclaves, which were once rural but which are now surrounded by
the new subdivisions. Though all commumty facilities were sur-
veyed, the principal disparity between black and white
neighborhoods was the fack of paved streets in the former. Using
U.S. census breakdowns, the plaintiffs demonstrated that 61% of
the cornty’s black residents lived on unpaved streets and that
only about 0.6% of the white residents werc similarly situated.
Exhibits were prepared based on ficld surveys and relying ex-
tensively un photographs to demonstrate the substandard char-
dacteristics of streets 1n black neighborhoods.

The State Highway Commission was juined as a defendant,
because under state statute all roads located in the county are
part of cither the state primary or secondary road system and are
controlled and maintained by the state. However, must roads in
the black neighburhouds have never been tahen into the state
system because they did not meet minimum standards. One of
the obje: ts of the lawsuit was to compel either the state or coun-
ty 10 tu.c respunsibility for the upgrading and continued main-
tenance of such roads.

District Judge Albert V. Bryan, Jr, in an unpublished opinton
dated December 2, 1971, denied defendants’ motions to dismiss,
relying on Huwkins v, Town of Shaw. Just before trial, however,
the case was scttled when the defendants agreed to spend some
$1.5 million to upgrade and pave 89 streets and make certain
other improvements in black neighborhoods. In assessing his ef-
furt 1n this case, Mr. Brown believes that it, as well as some others
that have been brought since the Shaw decision, illustrate how
responsible public officials are likely to agree to scttle out of
court, unee the facts have been marshalled and a lawsuit is threat-
ened o1 filed, thus obtaining the remedy sought by the plaintiffs
without the expense of a full trial,

. But he notes that even after such a casce is settled, the attorney
ids 4 wontinuing responsibility to see that fufl compliance is of-
fectuated, For example, the defendants in the Fairfax County
case have three years in which to do all the work necessary to
comply with the settlement agreement, The postsettlement stage
of the proceeding, when the improvements are being carried out,
mdy be as time-consuming fur the attorney as the prescttiument
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stage. The tash entails monitoring tie work that is done to see
that 1t meets acceptable standards, acting as mtermediary be-
tween leaders in the black neighborhoods and public v orks’ offi-
Gals, and enhisting the aid of engineers and other experts as the
need arises to help work out problems, In a remote locale this
follow-up would entail travelling and considerable expense. On
the other hand, it might be possible to utilize the services of a
local lawyer or other expert at that stage.

ROBERT LEIRER JUSTICE ¥

An Indiana attorney, acting for the Induna Civil Liberties
Union, Mr. Justice has brought sust against the town of Clarksville
and two privately owned utility companies in what he calls “a
Shaw type case with 4 kicker.” To secure gas and water service
for an unserved black subdivision of the town, Justice 15 secking
10 establish a duty on the part of the private utilities to extend
service for reasonable deposit fees and a duty on the part of the
town to compel the utilities to so extend their services. Plainuffs
also ask an extension of city sewers by the town,

justice's case, Vaxter v. Town of Clurksville, Ind.; et d. (S.E.
[nd., New Albany Diviston-NA 73-6-26) raises a aumber of novel
issues that. could be significant wherever public services are pro-
vided 1n a similar fashion. Plainuffs allege that, as part of its
general welfare obhigations, the town has a duty to provide 1ts
citizens with the opportunity to obtain municipal services. Be-
cause the town has allowed the utilities to perform these serviees
on its behalf (and because of extensive state regulation and con-
trol of the utilities), the privately owned companies are subject to
the same constitutional standards as the governmental entity
would be. According to the plainuffs, the companies and the
town have totally deprived the black subdivision of services which
the other white areas of the town receive, and this constitutes a
dental of both equal protection and due process. The due process
argument 1s based on a representation that gas service and water
service are ¢ ntitlernents running o the plaintiffs,

Although several of the legal theories advanced in Vaxter v.
Town of Clarksville are novel and may not prevail, the detailed
documentaiion of the service demial and the publicety this has
generated make settlement of the case irkely.
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The Educational Parallel

The Gquestion ot imitcd, focal 1csa oo otten aisttibuated i an
meguatable tasnor s Fasic bath to the cqadlication ot publ
services dnid to schioat beneice rctormn Y aorosalt, fossons drawn
troer the v o s st g oo byl o e
treance tor those snsolved 1t eygradlization saits

Since most whooly arc tinariced promandy by focd properts
tuxe's und tandiriy o limiited By the froparty sedlth of indi dudl
districts, the qaddity of cducation derands, i large mcasure, upon
the distrss bt wheen ot s dnper od  The tinst susts to challenge
this sttuation were based on the cqual protectron quarantee of the
Fourtcenth Amesidmaat ot oo wnidined that cducatoonad finan
g should be dotcerncd by cdacdtiond iood, Vthough those
surts falcd, the Iod to u sedicadd more compelling arguamernt,
the rrotion of tacal neatradlity )" rather thatt asserting any par
toular swstemy bar dostrbating cdacationd tunids The “tiseul new-
tralitn  theory somiply b d that pablu school finarices could not
depetrd apor the weddtr o the Jocul school district " The Jual
of public «ducati o ot be a tunction of wedlth, other than
the wedlth of th otk whele " sand the authiors of “tiscal
neutrality " (Prots e Covvis, William H Clune 11, and
Stephen [ Sugarrian)

But tur the concept ot focad noatrality to provail, o case hirst
fad to be made tor cdacatiog dod tandatricntal intorest worths ot
tichasion under the Cqud probction gaardiitec Such u case was
arqued 1 Serrano v, Pricst, vided i Calitornia state court i 1968,
Three vears later, i doers g a motion to dismiss, the Californi
Supreme Coart agreed th i educition was g tundamental interest
and that, 1f the tacts o Serrmo were Js alleged, the right to
education had been infrnged  The cotrt declared that the state’s
methods ot frmancing cdacation “imvardblh discrimnates against
the poor because 1t makes the qudlite ot a child’s education the
function of the wealth of s parents und neighbors ™ Remanded
to the triul court, Serrano was dearded early i 1974 when the
state’s school finance sustem was found to violate Californi’s
‘Comtitution In the wuke of Serrano, more than 30 simidar suits
were tled in state and tederal courls.

The door Serrano had opcoed was stammed shat by Rodrt-
gucs /n Rodngues v San Antonrio Independent School District,
arquinents with the same theoretical basiy as Serrano cominced
the tederdl dintrict court to declure the Texas school finance
system unconstitutional But, i 1973, the S Supreme Court
reversed the Rodrigues decision, declaring that education 1s not d
fondamental interest under the U'S Constrtation and that 'socidl
importance s not the critical dotesmeant for subpecting state
leqistution to strict scrutiny ™ I addition, the court held that
Texuas had not wingled vut poor tamidics tor discrimunatory treat
mernt.

Once the court had Jamnated cducatson as g tundemental
right and Jdetcrmined that an anidaw tol dassitication based upon
porverts did not casd, ot noodod only to deade if there was o
rational bases for ariy ceducationa discrepancics,

Ydmttediv rdductant to Vapply toc rigurous g stunndard of
scrutiny ot all local tiscud schiemies bocornc the sabrect of o
trensm under the Lgudl Protoction Chaase,” the court found i at
Texas was providing adeguate cducation for cduldren mall its
schiools urd Dt docrcpuanicn s owere pustitiahle The court
held that “where wealth o imvolvcd the agua Protection Claus
does not require absolute equality or precisely cqudl advar tuges ™

Jrodl syt

ARV

Vthough there may wdi b grounds tor u challonge to state
sducationa tinarce plars ander the g protoction grarantec of
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the toderal Constitution, Rodnigues would seem to have eftective-
1y blocked that route tor the present. It schivol tinance challenges
are Lo b mounted now, g more dppropriate buses would seem to
O state comtitutional or statutory provisions

Robinson v. Cahill sacceesstully employ ed such means to re-
quire w more rational mcthod of school finuncing m New fersey.
Vriattorney assocated with the Robinson case, Puul Tractenberg
ot Newurk's Lducation Law Center, Ine addressed the Conterence
during its first duy on V'The Lessons of School Finance Equahiza-
aon,”

During the past several years, school finance equalization has
often been correctly pereeived as @ step toward broader public
serviee eqdlization, Yet, paradoxically, school finance reform
per se has teceived far more attention than the broader equaljza-
tion guustions 1t should trigger. Serrano v. Priest, 5 Cal. 3d 584,
487 P.2d 1241, 96 Cal Rptr. 601 (1971}, has received more
extensive treatment in the legal and public policy literature than
Huwhins v, Town of Shaw, 461 F.2d 1171 (5th Cir. 1972); only
rarcly have the two been perceived as closely related cases. Sec,
¢y, Note, "Lyualizaton of Municipal Services. The Economics
of Serrano and Shaw,” 82 Yale L.}. 89 (1972).

The nexus 15 there, however, in law and in public policy. An
effort to rationdlize and extend the public service equalization
muvement must learn well the lessons of the sehool finance equal-
tzation movement,

Lesson |. The first lession is axiomatic® pick your cases well;
know the facts thoroughly before you begin to proceed; be sure
the facts support in the strongest possible way your legal theories;
proceed in an incremental fashion so that the courts are presented
iitially with manageable fact situations and legal issues rather
than with the most global and revolutionary of cases.

The case of San Antonio Independent School District v, Rodri-
quez, 411 US. 1 (1973), perhaps the most notable failure of the
school finance equalization movement, is the text from which
this lesson of case selection is drawn. There, without sufficient
preparation and forethought, the federal equal protection chal-
lenge to a school finance law came before the United States Su-
preme Court.

The Texas statute in question and the state allocation of fiscal
responsibility under 1t were hardly among the worst in the coun-
try The statute specified the indicta ot a basse educational pro-
gram which had to be provided from state funding, and the state's
share of total educational coste was more than 50%. By compari-
son, in New Jersey there had heen no such specification, and the
state’s share has ranged between 25 and 28%. The Supreme Court
would presumably have found it more difficult to dispose of a
situation like New Jersey’s, at least on the theories it articulated.

Even beyond that, however, cnitics of Rodrigues have argued
that a case hke Law v. Nichols, 94 S. Ct. 786 (1974), rather than
Rodnyurs, should have been presented first to the Supreme
Court. In Luu the plaintffs challenged the failure of the San
Franasco School Distriet to provide a meaningful educational
program for most Chinese students who had himited Loglish lan-
guage faality, The Supreme Court held for the plainuffs, but on
the basis of Title VI of the Civil Rights Act and not the equal
protection dause, perhaps because Rodigues had already caused
the Court to rule that education was not o “fundamental right,”

Lesson 1. A second lesson 15 to be wary of requesting very
detatled rehief from the couarts. Espeaially imareas mvolving ex-
penditure of publie funds and intarelationships among branches

o
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ot govanment, the courts are uncomtfortablc mtrading thens-
schves into programmatic details The specter ot the court as sy
prradmiunstrgive weney o superlegisiature haunts judees. This
oot v, it owill Gt stedy rotuse toomvadee them
moJdetaled otenvantion o that scems the only means ot
vindwating constitutional or even statutory nghts fas they have
done ultimately in sreas such as school desegregation and legisla
tse reapportionment), 1t s to suggest that such intervention usu-
Ay takes place only after there s substantial evidence of unwi'l-
ingness or mnability ot zovernmental defendants to implement a
fegathy sufficient program

The school tinance cases support this feswon, too In the late
1960°s, two challenues 1o Wy picdl schoo! finance statutes failed
bedause they were not “Mudically manageable ™ Mdlnms v,
Shaprro, 293 F Supp 327 (N D. I 1968), utt'd. mem. sub nom
Mctnms » Ogifvie, 394 U'S 322 (1969, Burruss v. Witkerson.
3O b Supp ST2IWD Va 1969), uff'd. mem., 397 US. 44
(1970) That meant the “educational needs’ standard argued for
by the planttts would have required the courts, 1n assessing the
statutes and in ordcnng remedies, to make judgments about the
appropriateness of cducational programs and aboat the nexus be-
tween cost and program quality.

The school finance movement of the 1970 was predicated on
a theory  “fiscal neutrality ™ which ssaed the courts to rule
only that schoot finince statutes could not be tied to tocal wealth
The equal protecuon Cases from Serrano forward have sought
that as the pnimary remedy I cases which ultimately were de-
vded on other theories, such as Robmson v Cabull’s ““thorough
and efficiert” educ 'tton requirement and Law « Title VIE “nondis-
craminaton,” planuffs semilarly did notseek elaborate remedies.
Instead, they tended merely to ask the court 1o declare defend-
ants’ Jegislative o admimistrative actions unlawful and to require
defendants hanedforth to act i conformity with constitutiond) ur
statutun prosisiotis 1o cases such as Robsrson and Law this tac
tie has It the defandants with substantial disaction in designing
thur response, o et which has Jud 1o some aiticsne of the
approadh But 1t huas abso contributed to fasorable judinigl proc
edents which can be built upon

RN

selves

Lesson T Judicial activity should not precdude ongoing activi-
tv 10 other spheres, such as legisiative retorm and public educa-
ton  Rodriques, tor all s depressing effects oo ke school fi-
nance equdalizaton movement, did not end the movement. In
tact, fegislative activity has been accererating This may be ex-
plamed by the fact that reformers have been able to convinee the
public and many legislators that existing inegutties are unfarr and
nconsistent with the basic tencts of public educition

Lesson 1V, Ruosort to the todoad eourts should be carctully
constdared. Tocreasingly , the willingness of thuse couris 1o strike
down state or locdl government action e the ared of social wel
farc 15 buing broucht nito sharp gquostion Tn Rodiiyues the Su
preme Gourt showed why, Acknowledging the meguities undet
Tuxas' school frnance statute, the Court neverthetess profarad o
leave the matter to stale correetive daetion. Quastinns of federdl
s loomed large o the Court's analysis states should b left
trce 1o dovise thar ownsolutions and the fodual udiciary should
not impose 4 national sofution

Yet the fodoral vourts should not be raled out entirddy , fuw
stggests that a case based o a fodaral statutory theory may stil
be sucesstul Morcover, 4 vase invalving racal discrimination in
the prosision of public services will almiost cartamnly provail Fin-
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div, plamtfis who can prosve an absolute deprvation will find a
oeeptive judicany . e Rodrgaes tic Saprome Court nuted that
it plamttts had receinad no educetion, & opposed to one which
cost e s they might have presailed )

Lesson V. More attenton should be given to state courts but it
shoutd not automatieally be assumed that they will be more re-
ceplive than the tederal courts. At one point state courts in Cali-
fornia, New Jersey, Michigan, Anzong, Kansas and Idaho had
struck down schsol finance statutes on federal grounds, state
grounds or a combination of the two Cases were pending in a
number of other state courts. A trend couid then be said to be
building However, more recently the Supreme Court of Arizona
reversed the lower court in Hollins v Shoftstall, 515 P.2d 590
(Ariz 1973), the Supreme Court of Michigan vacated tts own
decision i Midltkens v. Green, 212 N.W.2d 711 (Mich. 1973),
and a Kansas state court rufed that a new statute eliminated the
constitutional problems in Caldwell v. Kansas, No. 50616 {Dist.
Ct. Kan, July 5, 1973). Serrano in Cahformia and Thompsen v.
Lngelking, Civit No. 47055 (Dist. Ct., Ada Co., 1daho, Nov. 16,
1973), 1in ldaho are likely to be appealed to higher state courts.
Thus, only Robmnson v. Cakill in New Jersey represents a defini-
tve ruling by a state’s highest court that « school finance statute
15 unconstitutional. The New Jersey courts (as well as the Cali-
forma courts) have for some time had the reputation of being
able, independent, and willing to take new judicial directions. [t
may not, therefore, be safe to generalize too greatly based on
Robinson. Nonetheless, the posture of the United States Supreme
Court may put considerabie pressure on state judiciaries to be-
come more active in providing state solutions for state problems,
especially in the social welfare domain.

Lesson VI, State constitutional and statutory theories for at-
tacking disparitics 1 public services should be systematically and
carctuhiy explored. School finance equalization htigation has usu-
Jlly been based 1n part or in whole un a variety of state consti-
tutional provisions  cqual protection, tax uniformity, education.
Othiers, such s substantive due process, general health and wel-
fare, und the prohibition against private, special or local fegis-
fation also might have been utilized. The judicial approach has
differed from state to state. In moust, equal protection has figured
prominently in the deciston. Bui in New Jersey, the Supreme
Court rejected the lower court's equal protection approach and
decided the Robinson case solely on the basis of the education
clause

The New Jersey Supreme Court refused to decide Robinson on
the state equal protection clause because to do so, in its judg-
ment, would implicate the whole system of delegating fiscal
authosity 1o locdl units of government The Court saw no way to
cifectively imit o holding to education, All uther impoitant pub-
fic setvices  police, fire, sanitation, welfare, housing  would
eventually be brought within the same judicial ambit. (Other
courts, state and federal, have found it possible to distinguish
cducation from other public services because (1) most state con-
stitutions exphutly guarantee education, (2) education is basic to
the excruse of uther constitutiondl nights, and (3) education has
long been yudiaally recognized as the most important public serv-
e )

[ 1s amportant to note, however, that even given the cnormous
implications it foresaw f equal protection were apphied to public
serviees, the court was not prepared to climinate that pussibility
In 4 proper case, The court even suggested that, “apart from the
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equal protection guarantee, there [may be] animpliat prenise in
the coneept ot lodl guvernment that the State may not distribute
its hiscal responsibility through that vehicle it substantial inequali-
owill esult " Robirson + Cabuff, 62 N1 473,500 (1973) And
the court stated that such inequality may exast

It may well be that at one time there was a rough correlation
between the needs of an area and the local resources to meet
them so that there was no conspicuous unfairness in assigning
State obhgations to the local units of government. Surely that
1s not true today 1n our State Problems are now mobile. They
have settled intensively in limited areas. Statewide there 15 no
correlation between the local tax base and the number of
pupils to be educated, or the number of the poor to be noused
and clothed and fed, or the incdence of crime and juvenile
delinauency, or the cost of police or fire protection, or the
demands of the judicial process. Problems which are in no
sense local in origin have become the special burden of those
who vannot find a haven clsewhere.

62 N J. at 500-01, 303 A.2d at 287.

The court seemed almost to be referring to a pending state
court case, Bornnett v. New Jersey, Civil No. L3865-72 (N.J.
Super., Law Div., filed Oct. 11, 1972), n 1ts remarks. In Bonnett,
the plamtiffs argued that the State was violating state and federdl
equal protection clauses by imposing a major part of the costs of
“state mandated services' (welfare, the courts, and other agencics

which are involved in the administration of justice) upon tax-
payers of the county in which those scrvices happened to be

provided even though. (1) the provision of the services was man-
dated by the State, {2) virtually all the decisional power regarding
the services was vested In d state or federal agency.

Thus far the New Jersey state corrts, despite Rodriguez and
despite the refusal of the New jersey Suprem: Court to decide
Robinson on vqual protection grounds, have refused to dismiss
the complaint i Bonnett. They have ruied that a substantial
question exists regarding whether there is a “reasonable or ration-
al yustification for the New Jersey system of providing welfare
assistance and the judicary, as required by the egual protection
tlause. ' The court noted that plaintffs had the burden of estab-
lishing that the system of funding state-mandated services is “un-
just and results in tllegal discrimination.” Bernnett v. New fersey,
Cwvil No. A-2212-72, at 6 (N.}. App. Div., filed Jan. 9, 1974). I
the court's judgment, however, defendants had failed Lo demon-
strate that such a showing was 1mpossible or that “as a matter of
law . . . there is a reascnable and fair justification for the alleged
inequities and discrimination.” it 7. Accordingly, the court
was “satisfied that plaintiffs [ha., presented questions of such a
serious and substantial nature as to require development at a
plenary trial.” /d.

The plenary trial will take place shortly. The state court's
subsequent decision in Bonnett will begin to provide important
insights about how far state courts might be willing to extend
state equal protection doctrine. An extension to state-mandated
services need not mark the limit. In Robinson, the New Jersey
Supreme Court lent some support to uftimate extension to the
entire range of governmental services delivered or funded by local
govern.nent. |t stated that “ultimately all services characterized as
‘governmental’ (rather than ‘corporate’) are furnished pursuant to
the obligation of the State, the municipal corporation being the
State’s agency or arm to render the service on its behalf.” 62 N J.
at 496, 303 A.2d at 285.

Aruitoxt provided by Eic:

But cven assuming such extension of the equal protection
Jdause, ihe issue remains what must be equalized. Isit tax burden
or is 1t the service provided? If the latter, 15 cquality measured by
“input” or “output?”’

In most of the recent school finance cases, “fiscal neutrality”
has been the dominant equal protection theory. In its pure sense,
the theory would equalize tax resources so that every governmen-
tal unit which taxed itself at the same rate would be guaranteed
the same amount of tax revenue. It would not equalize education-
al services because school districts could elect to tax themselves at
different rates. However, many courts have engrafted on the
theory an equalization of inputs requirements.

A case like Bonnett looks even more clearly to equalization of
tax burden. There was no complaint at all that the services in
question were unequal or inadequate. In Robinson, on the other
hand, the court converted the education clause into a kind of
equal protection clause for children and focused on dollar inputs
as the only viable criterion before it for measuring whether equal-
ity of educational opportunity was being afforded. The court
also suggested the pertinence of outputs, or educational perform-
ance, to the constitutional mandate byt there is no basis for
believing that unequal outputs alone, would be a violation,

The input-output dichotomy is likely to be germane to other
public service equalization as well. The issue has already come up
directly. In Beal v. Lindsay, 468 F.2d 287 (2d Cir. 1972}, involv-
ing alleged discrimination in the maintenance of a public park,
the court ruled that input rather than output was the proper
cquality measure. So long as New York City invested at least
equai dollars, personnel and other inputs in the park located in a
predominantly black and Spanish section of the city, the equal
protection clause was satisfied. Tnis was so, even though that
particular park might in fact be less clean and ir a state of repair
infcrior to other parks because of greater vandalism. (Further
discussion of judicially manageable standards for measuring equal-
ity in the delivery of various services is found in the section on
intesgovernmental remedies.)

With these lessons in mind, public service equalization efforts
can use the school finance reform experience both as a spring-
boarJ and as an iniportant set »f guideposts. Neither deep pessi-
mism nor wildoptimism is hkely to be justified by this reliance.
But hopefully, some of the more promising possibilities can be
iluminated. (Additiondl information on school finance litigation
is available from the Lawyers’ Committee for Civil Rights Under
Law.)
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L egal Problems and Strategies

A mgor wneern ot the contuence was the devddopnient ot
strategies for making public service equalization hiigation more
cffective,

This discussion was charad by Boston attoiney Jonathan
Shapiro, author ot the NAACP Legal Detanse Fund's hitigation
manual and & participant i the SAuw case. Ciing the desire ot
many lawyvers nvolved 1 equdiization litgation to move from
casts based upun racial disttimination to such other grounds ds
cewnonic discrimination, Shapiro urged restraini, maintaining
that ractal discrimimation provides tar brogder grounds than may
yet be reahized.

Minonty groups throughuut the country, he argues, suffer far
worse discrimination, as a4 chass, than do poor people. In additon,
economic discrimination is, 10 many cases, itself based upon un-
derlying racial disarimination. To demonstrate the racial roots of
ceonomic discrinuaation, Mr. Shapiro suggested that an action
might be brought challenging a special assessment situation in 4
southern community, ‘“someplace wherce people don’t get paved
streets of some other services because they can’t pay for them.
But they can't pav, and it s very clear thev can’t pay because for
generations they haven't had the education provided by the dity
or the wounty or been given cqual employment oppurtunities by
the city or the county.”

Mr. Shapiro 15 convineed that this kind of situation exists in
many arcas where & combination of similar discriminatory factors
Limits the ability of nunority groups to purchase services. And it
15 1n this direction that he would Jook to expand the scope of the
Shaw decision, for the law is far more favorable to cases based
upon race than to those based upop economics. In the context of
dispanties resulting from differcntial treatment of different racial
groups, one can dargue convincingly that it 1s the burden of the
municipality or county to justify that disparity by some compel-
ling or substantial reason. Since, as Mr. Shapiro pointed out, the
problem now is to develop the thoories and find the cases in
equalization litigation, he recommends looking for cascs that are
based on race or where racial underpinnings can be found.

Inequitable service delivery systems can also be challenged by
arguing that the method selected by the state for delivering the
services in question not only discriminates amorng population
groups but is also without rational justification To support this
argument, attorneys would have to demonstrate that the chal-
lenged system is irrational in its effect and that other, less dis-
criminatory alternatives are available to the state.

LARGER CITIES

Applying the prinuples of Shuw to scervice inequities in larger
cities has been & major woneern of the Legal Defense Fund, ef-
forts towards that end have cuncentrated on acquiring the re-
sources and the means to research such a project. Constructing a
statistical model so that samphing several areas within a city
would provide sufficient data to statstically establish discrimina-
tion 1s one proposed approach, while himiting the inquiry to a
specific kind of service is another. (At least one suit has been filed
in a large aty. Burner v. Washington, DDC CA 272-71, filed by
black residents of the Anacostia section in Washington, D.C,,
against a number of aty officials, has already resulted in signifi-
cant improvements and may be settled.)

But the conference participants were not unanimously enthusi-
astic about the chances of a big ity equalization suit succeeding.

Heavy muniapal expenditures i munority weass during the past
few yedrs were cited (CMany services 0y biooarban centers are
pro-poor”), as were the problems rased by the Bead/ decsior i
which equal mput {of funds, manpower aod cHort) was sutfiaent
to frustrate argunsents of disciimmation, not withstanding dis-
parities of output.

The approach to muniupal services 1 farge uties that pro-
vohed the most speculation by the conterees was the notion of
tahing an inter-munivpality approach, simila to the strategy fol
Juwed in school fingnee littgation, rather than scehing intra-muni-
aipal dispanities. (“One way of looking at the problem in the
Northeast is not to try and find one pochet of people in New
York City who get less service than others by mput, output or
both but to ash if New York City, as 4 whule, has services
comparable to the surruunding suburbs.”) An inter municipality
argument, however, cannot be made 1in 4 purcly ractal context.

ASSESSMENTS

Brvaw oy 50 Many communitics findnce such services as paving,
e construction of sewdrs and the laying of water mains by
special assessment  {either directly or through private corpora-
tions or utilities), rather than from generdl revenues, such levies
are a major coneern of equalization liugation. The following view
of the probiem was induded in the papu prepared by the
NAACP Legal Defense Fund.

When a city actually finzaces a particular service such as side-
walks and street paving by assessing the benefitted landowners,
the citv can be expected to contend that the disparity results
from the failure of the minority or poor residents to avail
themselves of the special assessment procedure. (For example,
see Citizens for Underwoud Equity v. City of Seattle, 492 P.24
1071 Wash. App.) This can change the issue from race to
poverty, where the constitutional test presently appears to be
quite different, for the compelling state interest test has not
been adopted in “wealth” cases.

The question of special assessments is a particularly thorny
one. There are three ways of approaching this question. First,
onc can go after disparitics in the services provided if varying
guahures are evident (whites get asphalt streets while blacks
only get sealed gravel) or if white arcas are maintained at a
higher level. Second, the assessment can be attacked on its
method of application. An example of this would be a recently
enacted special assessment plan put into cffect after most serv-
ices and facilities in the white areas have been provided
through public funds that now acts to “freeze in” the past
disparity. Another exampie would be a situation where special
assessments arc officially in effect but have not been collected
in the past. Finally, there is the direct attack on the whole
assessnient scheme, where it is clear that this practice has had
and continues tu have 4 discriminatory impact on the minority
community. This is cleariy the most difficult approach to take
because 1t challenges the underlying rationale of the special
assessment as a means of raising local revenue It is likely to
produce o favorable judicial response only 1f the service in-
volved is essential to health and well-being, like sanitary sewer-
age or fire protection. There may also be ways of attacking the
use of assessments by pointing out that the minority comm™u
nity contributes to the general revenue funds, and such funds
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Jre expended to mamtamn serviees and facilities in the white
community but, because of the use of assessments, the minori-
ty community gets nerther the services nor the benefits of its
tax revenues.

Although special assessments have yet to be effectively chal-
lenged n court, a great many cases involving such assessments
have been settled on terms of considerable benefit to the plain-
uffs, Examples include the Legal Defense Fund’s own successful
efforts to secure paved streets for the residents of Sanford, Flori-
da, and Alhson Brown’s experience in the Fairfax County case. In
addiuon, several other Conference participants cited instances ir
which special assessments were reduced after negotiations or col-
lected over a period of time. 1t would seem that although speciai
assessments have not yet been successfuliv challenged directly,
they are sometimes negotiable, once litigatior. 1s underway.

STATE REMEDIES

Throughout the discussion of legal remedies, a major theme
was the possibitity of ¢ llenges based on state constitutional or
statutory grounds. Som conferees suggested that if the denial of
public services carnot be designated a violation of a.fundamental
interest by the federal courts, then there should be ways to
remedy these inequities through the state courts. State constitu-
tons may have public safety or welfare clauses with sufficiently
broad and mandatory language; in addition, state statutes fre-
quently mandate police and fire services that are dependent upon
such other services as street lighting, fire hydrants and adequate
water pressure. New state environmental protection laws (“broad
and beautiful,” they were called) were also proposed as a possible
vehicle for such actions, as were laws regulating planning and
imposing minimal standards on the recipients of certain state
grants.

During discussion of an inter-municipality approach to equali-
zatton of services, it was pointed out that local government is a
creation of the state. If the local government system of providing
public services isn’t working equitably, is that not the state’s re-
sponsibility ? Sinmularly, 1t was contended, that since the states can
set standards and mandate requirements for public service (and
they have become increasingly active in this area), do they not
also have the ultimate responsibility for such services? In the light
of these questions, it scemed to many participants that the states
have special responsibilities to residents of areas deprived of serv-
ices by detachment, failure to annex or because of some other
exclusionary practice.

One specific suggestion was the possible use of a constitutional
provision common to most states  the prohibition against pri-
vate, special or local legistation  1n equalization actions. State
statutes that empower focal governments to raise revenue for spe-
afic purposes might well be vulnerable to such an attack? Since
some communities are less able than others to avail themselves of
the statutes’ benefits, they are, in effect, special and local.

In general, there was a strong consensus that the strategies
available under state constitutional and statutory provisions had
thus far been largely unexglored by litigants,
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Intergovernmental Remedies

Focusing on the junsdictiona complexaties of Tocal govern-
ments, John [ Culluhun, u scrior analyst tor the Adisors
Commussion on ntergovernmental Relutions (ACIR), noted the
problems mans comnuniitios must overcorme in order (o delier
equitable public services, The ACIR huas recently completed o
sixvolume study ot locdl qovernment reorganization, and Mr
Cullahun’s puper “lnteryovernmentdl Remedies  tor Intra-
Jurtscictiondl Eautty Problems,” wus based, in part, on the rind-
ing drid recommenduations ot thut study,

THE DIMENSIONS OF THE
INTRAJURISDICTIONAL EQUITY QUESTION

Current hitigation seeking intrajurisdictional service equity may
produys. new legislative and administrative policies for the dis-
bursement ot focal public services To be successful, however,
liigation needs to be based upon g clear understanding of the
service and jurssdictrongl complesities of the American federal
system, With better hnowledge ot the public service delivery pro-
cess and more awareness of the jurisdictional complexities of ur-
ban rvovernmental systems, lawyers will be able to both bring
more forceful litigatton to bear and suggest more consuuctive
legsslation to remedy this often l-defined problem.

It is the contention of this paper that the nature of the service
i question and the jurisdictional setting in which the service
equity question 1s raised shoald be the key determinants of both
legistative and judicis' remedies for the public service equabization
problem, Different equity rules and different legislative remedies
are both desirable and necessary tor different intrajurisdictional
service allocation problems

SERVICE EQUITY: SOME CURRENT FINDINGS

Two landmark cases have been deaded in this darea Huwhons o
Town of Shuw, involving a4 range of muniapal services, and Hob-
son v, Hansen, dedhing wath educational services. Both cases found
considerable and purpusctul intralocal discrimination in the provi-
stun of public services Howewer, other research has produced
more varted findings Benson and Lund [8},* for example, found
cunsiderable service vartation in the City of Berkeley with human
resouree (pro-poor) services being redistributed frum rich to pour
neighborhuods while other developmental services were redistri-
buted from poor to rich neighborhoods. Thus, both rich and poor
received some service redistribution, Other studies have found
flittle evidence of racial discrimination in service provision |1, <,
13} though other factors such as housing values, population den-
sity, and home ownership {often indirectly related to race) were
found to be significant predictors of intralocal service vartations
[1]. The data on school district resource allocations offer more
concrete evidence of significant intralocal resource discrimina-
tion, though often more related to considerations of class than
race [11]. Finally, data developed by ACIR {15, 17] indicate
that counhties often fail to provide services throughout all of their
jurisdiction although thev finance these same services from coun-
ty wide revenues.,

Taken together, these findings suggest that considerable varia-
tions in service allocations exyst within municipalities, school dis-
tricts, and counties. Al three types of yurisdictions have actual or

*References tor thiy papur will be tound at the enag ot the chapler,
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potential service equity problems What remains to be Tearned s
hiow severe o complex cadhi problem s, how amenabio it s to
judicrdl review, and Bow susceptiblo it s o rcsofution by some
fornt of fegislative remeds

THE FIRST DIMENSION OF THE EQUITY
PROBLEM: THE SERVICE IN QUESTION

The first step 1s to examine the service in question and define
an appropriate standard of  equahzation  On commen sense
grounds, 1t appears that different services should be distnibuted
within a jansdiction o cording to diffcrent prinuples, Where the
outcome of aser nce delioery progess can be casily measured, as it
can 1 many hardwaic o 5%ysical development services, similarly
sttuated areas should re cive approvimately equivalent services.
Thus, neighborhoods with equivalent residential densities and
traffic volume should recerve not equal highway expenditures per
capita or per houschoid unit, but roads of fairly equivalent quali-
ty.

More complex services and thewr components night have dif-
forent allocation rules Basie police seovices, for example, nught
be allocated according to one writerta s many patrolmen per
capita or sufficient p.tr "mer io respond . . police calls within a
specified time period f4} while other support services could be
allocated according to some other measure, perhaps on the basts
ot the incidence of serious index crime. More complex human
resource services might have stll other allocation rules. Educa-
tion, for example, might benefit by the development of equity
rules that mandate not meiely equal expenditures but equivalen-
Ly in service inputs, that s, permitting different schools within a
district to have the same mix of input variables, *hatever therr
cost Mere unequal expenditures would occur, but the organiza-
von of service inputs would be similar, ~ven if this did not abso-
lutely guarantee substantial improvement in educational outputs,

Finally, equal dolar aliucdations could be the service rule where
there s relatively hittle vatation in the service delivery prucess
(1 e., streetlighting), and outputs are fairly straightforward and
subject to unly minor variations, In those situations, equd dollar
allocaiions may be a reasonable standard rather than ¢ demand
for cyuivalent inputs (cducation) of cqual scrvice vutputs {roads),
buth of which may cause considerable dol'ar vaniation in service
allocations throughout a jurisdiction,

A SECOND DIMENSION:
THE JURISDICTIONAL SETTING

Another consideration in the service equity 1ssue congerns the
jnsdictional leve! within which a service 15 disbursed. Consider-
able attention has been paied to the service allocation<problem
within a unitary jansdictional seting — a myniapality or school
distnict, Increasir gly, however, local services are being provided
within 2 moie complex and overlapping junsdictional context,
Rules for service equity must be modified to take account of
these sttuations

The service equity question within a county, tor example, 1s of
mcreasing interest. Counties often do not provide ther services
within incorporated areas even though most o ther taxes are
countywide {15, 17] Mumupal areas, then, sometimes are de-
prived of county services b other cdses, counties may pruvld'c d




variety of senviees thiough subordingte service districts sume
6,200 i1 21 states, We hnow very little about the conditions
which these dstricts ve croated and whether they are
e sy thal somobmes poimil seivice ol wealth segregation
Within 4 county ared. Cortainly, states need o assess this problem
in the same mannet that soak have been viewing the problem of
e government ceation and growth [10, 17],

specidl districts may dso b vehices tor incquitable service
practices stice they must often give prionty to meeting the fiscal
demands ol bondholder interests rather than to provide services
cquitably - Additional issucs ind ade thie expenditure ot funds pro
vided by highet levels of government  jevanue sharing being an
example  which have been disbursed on the basts of a jurisdic-
tion's vverall tanang cttort, County or muniupdl procedures that
produce nterunsdictional prce discnmination should also be
vamned |22

Lvers below the vounty v, there dare compleaities tu the
equity question that have been only partially explored. Towns
and viilages overlap 1 several states and httle is known about the
service allocations within these jurisdicitons, Cities, as well as
wounties, uften credie suburdinate service districts The conditions
under which these umits are formed and theur ettect i service
allocations must be better understood. More exphcit rationdle for
the creation of adminstrative service districts should be demand-
cd by lawyers and legistators interested in the service cquity gues
tion,

[he ditterenice inunsdictional setting significantly affects the
chciee of igation and othor legal remedies to the service cquity
problem. For example, the ACIR has recommended that, in cases
of conuurrent service provision, counties supplcmenl munlupal
services ¢ manner agreed to by the constituent municipdlitics
Consequently, constituent muniaipdhities would have the vption
of requesting the additiondl types of service they felt should
be provided within therr junisdiction or ui asking for payments
1N Tieu of county seivices, Such an approach is patterned after the
recent Pennsylvama home rule bill and 15 county policy 1in Mont-
gomery County, Mary land.

In cases dealing with Jocdl tramsfers ot function, similarly con-
structive approaches may be taken. For example, the ACIR 117]
has recommended that whide the states should provide greater
incentives for this type of cooperation, the parties to the transfer
{towns or municpahities) should exphcitly set the terms of service
provision and be able to withdraw or adjust scrvice proviston
when an independent third party  d sort of service ombudsman

adjudges that the provision of the service has not served the
interest of the affected party.

The ACIR has cdlled for equally innovative service allocation
measures in uther contexts as well. In ity recent report, Stute-Lo-
cul Reluttons in the Crimnal Justice Systern, the Commussion
recommended  that metropobtan munmiapaiitics assure 24-hour
basic pulice protection to thar atizens directly or by contract
with another level of government. Fading that, higher levels of
government, the state or county, could be mandated to assume
provision for the service with_app.opriate custs being reimbursed
by the affected lucal government. Attaching conditions to the
provision ot state tunds and services could be pursued if definable
and aceeptable standards of equity were developed. Statutory
mandates, such s that contained in Virginia's recent standards of
quality for education (requiring the cqual distnbution of re-
sources), might alsu prove to be anuther incentive to more equita-
h{n tocal service provision.
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The need tor structural retorm at lower levels of local govern-
ment shuuld dlso be considered. Recent reotganizations in Indian-
apohis and Nashville, for example, have suggested that one of the
first demands of a wentralized government 15 the admunistrative
decentralization of services. Thus, we have a system of “mini-
governments’' 1n Indianapolis, general and urban services districts
in Nashville, Jacksonville, and ndianapolis, service allocation dis-
putes +n Miami-Dade and the rise of neighborhood city halls and
decentralized schoul districts in many other larg * American cities.
All these developments suggest the need for at least a quasi-gov-
ermmental level of government at the neighborhood level, a prime
concern of which would be an assessment of the intrajurisdiction-
4 service allocation policies {20, 21]. Structural advances of this
sort have also been recommended by ACIR [24].

All these structural reforms would permit better assessment of
service equity problems while simultancously creating a set of
flexible policy nstruments to mect these problems in different
ways.

EQUITY RULES AND THE
SERVICE ALLOCATION PROBLEM R

The last component of the intrajurisdictional equity problem
concerns equity rules for the delivery of different services. Clear-
ly, both general cquity rules, equal treatment of equals and un-
equal treatment of uncquals, are relevant in fashioning intrajuris-
dictional service allocation policies. A horizontal equity rule
seems most appropriate when there is hittle demand or necessity
for service variation, Cvery individual in a jurisdiction, for exam-
ple, should have equal access to pure water to drink. In the same
fashion, every person should expect roughly equal response time
from local police and firemen,

On the othur hand, it is abundantly clear that some service
allocations within a jurisciction also should follow the vertical
equily or unequal treatment of unequals rule. In education, com-
pensatory programs of some kind are clearly needed for low-n-
come populations. Similarly, police and fire services may be re-
quired at higher levels in business districts than in residential
arcas. These situations call for an unequal distribution of services
within a jurisdiction.

The most difficult problems in service allocation occur with
the multi-product service. Transportation and education are two
oft-cited examples. These services have numerous facets. Educa-
tion has 4 variety of cognitive, affective dimensions {2]. It relates
10 political, economic, and sociai well-being as well. Transporta-
ton has dimension, that relate to service cost, accessibility, safe-
ty, speed and environmental quality [15]. It is exceedingly hard
tu balance these components, much less choose equity rules and
pruvide equalized scrvice within a jurisdiction, vithoutbetter in-
formation from both a technical and a consumer viewpoint.

What, then, are the contexts in which the different equity
rules are relevant? Clearly, human resource functions are more
amenable to compensatory service allocations due to the varia-
tions in need for such services. Also, multi product services,
where different mixes of services may be desired or demanded at
the neighborhood level, may call for uncquai treatment of un-
equals. More conventional equity may operate when services are
not of a multi-product nature, when they are being provided
within a relatively homogenous setting {i.e., a middle-income,
highly residential suburb) or when the service has a constant,
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THE INTERJURISDICTIONAL DIMENSION
OF INTRAJURISDICTIONAL SERVICE
EQUITY PROBLEMS

Ftis naive to expect that intryar sdictional cquity problems
can be solved by local mewsures ale ¢ The extensive resedrch
work of ACIR on the structural, functional and fiscal maladies of
metropolitan governance svstenms suggest that much of the reason
for service equity problems oceurs as w result of the fiscal pres
sures placed an local governments 1n ther mtenunsdictiondl set-
ungs [19, 17] Longterm soluticns to mterjurisdictional fiscal
dispartues have to be considered for thenr salutory effects on
mtragurnsdictional equity guestions,

Higher levels ot government are the logical levels at which
concerns.of fiscal if not service equrty should be met | 18], When
the buck 15 passed ta fower feveds of government, the pressures for
redistribution of services and tax burdens often become too
oncrous for local governments to handle Either they meet this
demand and gradually experience aloss of taxable wealth or they
deny it and subsequently have to dedl with mterminable urban
crises produced by diss.  sfied urban restdents, Put guite simply,
lawyers will be doirg a serious Hisscrvice to resolution of this
equity problem (f they press for intrajurisdictiond equalization
policies without being sufficiently aggressive about the adoptiun
of equahizing federal and state intergovernmental aid policies.
Without such polictes or other innovations hike regiondl tax base
sharing, cities dare onfarly asked to handle service redistribution
problems that may be beyvund their tiscal capabihities [2, 8, 19]

Intrajunisdictional equity gquestions are part of wrder function-
al asstgnment constderations as well. Some yunsdictions cannot
equitably provide a service because of its excessive cost. Some-
times, they tnequitably provide a service since its costs are tm-
posed by other jurisdictions {25]. In either case, the financing or
dehvery of essentially redistributive services might be better han-
dled by a larger, more encompassing jurisdic tion, although subject
to some form of focal control [20]. Structurat, fiscal and fun -
tional assignment reforms of the type recently recommended by
ACIR {16, 17, 18, 19, 23] are nccessary measures if the fiscal
pressures on and within urban and rural municipalities ere to be
successfully withstood.

The price/tax differentials of local setvices within and between
metropolitan lucal governmients are o Jdear midication that many
service equity prublems are created by artificial and outdated
local governmental practices Legal challenges are necessary tu
highlight the gravity of many local public service equalization
problems. Legislation of the type recommended .y the ACIR
offers some practical solutions tu many of the problems being
grappled with here. AC!R's analyses and model legisiatior can be
helpful in finding constructive and long-term solutions to the
service equity problems that all too many Amencan local govern-
ments are mow facing,

<6

CONCLUSION

fudicial and legislative voncern about the service equity<prob-
fem should take note of the following

a  The equity problem has innumerable facets, some particular
tu the service or its distinet compuonents, some to the juris
dictional structure in which the services are delivered and
some 1o the relevant equity rules for service allocation.

b Better knowledge about actual intralocal service discrimina-
tien 1s needed, particularly about the conditions that pro-
duce service dispanities within a local jurisdiction.

¢ Legislators at all levels should demand better local reporting
of antralocdl service proviston, Moreover, higher level aid
might be earmarked for particular areas within a jurisdiction
where the service equity problem is a serious one Thus, state
educational aid systems might follow Florida’s lead and cred-
1t s+ate aid to the specific school wherein it is earned rather
than to the school district as a whole. Similar devices might
be instituted for non-educational services.

d. Higher levels of government should take immediate and
forceful steps to ease the fiscal disparity problems of urban
governments, Increased non-educational aid programs, re-
gional tax base sharing, and state revenue sharing programs
designed to equalize local fiscal pressures are but some of the
devices that higher levels of government should institute to
meet this problem,

Finally, resolution of the intrajurisdictional equity problem
may require such policies as state review of subordinate or
independent special district creation, administrative arbitra-
tion of service problems encountered in intergovernmental
service agreements and transfers of function, more interlocal
service cooperation and the institution of quasi-governmental
neishborhood units in large cities or reorganized urban gov-
ernments, These are all key policies in the ACIR’s recent and
past prescriptons for metropolitan governmental reform.

~
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Problems of Fact and Fact Finding

This discusston, chamed by Jobm Callaban, ceatered on two
questions Frest, how wan one locate, at long range, speuitic situd-
tions that roHect setious sarviee dennds o mequibios and provide
the Nt iow can the factun
proot tor an cquahization case be bt devdoped, onee the dea
ston to htgate has beon made™ N\ mgor participant i this discus
son was M Yae Rabi, a planna and @ leadmyg consultant m
equdlization hitgation, who hedped prepae the case in Auwhons 1,
Tonarr ot Staw

basis Tor suceosstud hitigation

There was genetal dissatistaction with the present procedure
tor locating equdhization saits The NAACP Legal Detense Tund
ad other groups an the hield remam dependent upon cases
brought te them by local attorness or lovad vitizens Too otten
these retbect the presenve ob actiost communety or legal groups
Miofe wedh ey retloet the prosence of severe service meguities,
Furthier, this process does not fauilitate the svstematie selection
procedure needed o the problem s to be addressed on other than
an Jdd froc basis

The conferees wiced that betore undertahimg o case search or
sunvey to determine where feasible cqudization saits exist, there
s a4 nieed o determime what hind ot sutts 1t would be best to
bring, Once there 1s agreemient vn the geographiv arcas in which
hugation i desirable, the kinds ot prablems, and the kinds of
communtties where suit should be brought, then it would be
possible to start identifving appropriate sites.

In addition to the problems of lovating appropriate sites for
htigation, several additional ssues were discussed including the
need to dewetop more objective indieators of service guality, the
desirability of codifyimg mformational resources and techmques
for analy 2ing the distnbution of public services, and, findlly, the
need tor & multi-disciplinars approach to the preparation of back-
ground studies and baste research aimed at providing supporting
data for htigation

In the short run, the most eftective equalization cases, and
thus the most promising sites tog litigation, witl be those involving
total demial Unul there s additional research devoted to the
development of standards ot ninimally acceptable services, 1t will
be difficult, of not impossible, to substantiate claims of inequities
In manv instances, there are good reasons for intra-city disparities
in service levels {stch as vanations in terram, population mix or
density, age and quality o buildings). The need at the present
tme 15 for more objective indicators of service auality, particular-
ly standards of mimimally acceptable levels of key public services

Such organizetions as The National Academy of Public Admin-
istrators, The Nattonal Suience Foundation, The Urban Institute
and The US Commission on Civil Rights may be useful sources
of data on disuniminatory allocations of service Some of these
grouns have recently deveboped sophisticated tools to measure
service fevels in arban settings.

A great deal of information on public services already exists,
Assuning that standards and indicators can be developed, there
will stit be a need to pull together the many data sources describ-
ing service levels that are curtently available Various local, re-
gional, state and federal agenaes collect information on aregular
basis that might be used to document changing levels of public
service avatlability At the moment, cach agency and level of
government collects nformation at different time ntervals and
for varying geographic areas Additional work will be needed to
prepare guidelines for the use of these informational resources. [t
15 not enough st to identify these data sources. spedific instrue-

25

tons must be pueparcd diat will hebp vanous groups around the
country to develap thew ow n prebimiinary assessmients of service de-
fvery lesels, This could provide valuable input into prelimunary
deasions by logal wid groups as to whether or not to pursue
paticuala equahization cases. A relativety simple checkhist with
mstructions regarding the use of buasic data sources and therr
iterprctation would be an importantsereening device and would
assistn the selection of appropriate equalization cases,

[ssues of service quality have been ignored tor too long. Very
httle ettort has been made to study trends in serviee delivery or
to prece together case histories of publ.c service standards in cities
and towns thioughout the United States. [tis not enough to spot
Lases LT seivive Inequtties or vven to prosecute when intentional
disparitics are found. Strategies for finanyng public service im-
provements, for regiondiizing certain survieds, or for reprivatizing
servives that can be handled more efficienty on a decentralized
basis all need to be examined in Jepth, The conferees agreed that
additional research along these lines ought to involve a mix of
deademicians, professionals, and citizens' groups. Research of thi,
sOrt Is 4 newessary prerequisite to further cyqualization litigation,

A number of participants warned that access to vital informa-
tion might be denied equalization lawyers or researchers. Al-
though such data 15 often provided freely before local officials
breome aware of a pussible suit, there are instances when the
only way to obtain the facts is to file suit and attempt to secure
the necessary material ithrough discoyery. The danger in this prac-
tice 15 that weak cases, likely to producc unfortunate precedents,
may be brought by attorneys insufficiently aware of the factual
situation before the discovery process b Legan. The possibility
of Freedom of Information suits te gain access to basic public
records was propesed as a possible solution.

As an aid for attorneys involved in equalization suits, Mr
Rabin has prepared a paper on “Documentary Resources Availa-
bie for Recording and Eval sating Disparitics in the Provision of
Municipal Fachities™ {Appendix A). Additional information on
develop.ng the factual proof, once an equafization suit has been
filed, 1 found n the Legal Defense Fund's Lit yation Manual for
Equaization of Mumicipal Services. {See Chapter |11, “*Discovery
and Preparation for Trial” pp 48-73 and Appendix 3, with 1ts
sample interrogatories to defendants in the Manual.)

<8
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Reasonable and Literal Remedies

Thus session, chaired by Y dle Rabin, upened with a presenation
on remedies in equalization suits from 4 planner’s puint of view
As Mr. Rabin noted, disparities i municipdl tacihities and serviees
rarely exist independently of other adverse conditr s that are
nut the subpets of litigation, Yet these other conditions should
be considered 1n devising remedies for the disparitivs in municipal
SCryICES.

Tu date, most equalization suits have been brought in localities
characterized by deteriorating housing, ingdequate rights of way,
unusudl 1sulation of thuse deprived of services frum other resi-
dents of the town and only linnted locai back-up service capacity.
Often, underserved neighborhoods aie charactenized by such ad-
verse environmental conditiuns  other than thuse created by the
deprivation of muniaipdl facithti s - that it hardly scems reason-
ab'e to provide muniuipdl services.

In Shaw, one unpaved street had on it only asingle house  a
house, Mr, Rabin nuted, that was “failing down."” Were the house
to be remowved, as Mr. Rabin suggested 1t should, then there
would be nu need for a street. But the "hteral remedy " in this
situdtion would be to put in water lines, « storm sewer and pave
the street

Inttta Bena (Hurris . Town of Ttte Beru wdas ¢ companion su't
10 Shuw), there were severad streets where the right of way was
only eight feet wide. While paving these streets would mahe
things more convenient for the fanilies who hived un them, it
would not provide aceess for schuol buses, fue engines or ambu-
lances.

Alsu in 1tta Bena were two families living un an island between
two baycus. The families received no public services, and d literal
remedy would have reyuired the town to build 4 bhdge to the
island, as well as to bring water and sewer lines there  crussing
not only one of the bayous but a railroad line as well

A problem caused by inadequate back-up also existed in Itta
Bena, where water from the town's storm sewers flowed inte the
bayous. if the black sections of town that were not served by
storm sewers were to be <o served, the resulting rapid run-off
would cause the bayous to overflow and flood part of the town.
bt erither required dredging of the bayous by the US. Corps of
Engincers someplace beyond the town limits or the construction
of a huge reservorr.

Adverse environmental conditions made the literal remedy to
deprivation of municipal services a dublous enterpnise in one
black arca of Birmingham, Alabama Here, in an area adjoining
the US. Stee! plant, the corrosive cffects of air pollution were
dramat cally illustrated by the appearance of the homes Paint
would not adhere and wood was literally caten off the sides of
houses facing he plant's smokestacks. More significant, however,
was the local incidence of tuberculosis 40 times the national
average. Although tne are  lacked municipal services, Mr Rabin
questtoned whether it would be advisable to provide them. Piefer
able remedies would be relocation of the residents or a major
pollu‘ion control effort at the steel plant.

What Mr. Rabin propuses in situations fike these dre negolid
ticns with the defendants aimed at achieving a reasonable if not a
literal remedy to the problems. In Shaw, where a number of
sitvations were similar - but not as extreme  to the street with
the single, ramshackle house, negotiaticns also involved the De-
partment of Housing and Urban Affairs, which was prepared to
designate nearly all of the town as an urban renewal area. This
would have «llowed relocation of black families within the town,
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clumnating the need for unreasunable solutions and also madify
ing racial isolation, Under such an arrungement, federal funds
would have been available to ad the relucation effort The plan,
however, dissolved when HUD tunds were impounded prior to
completion of the agreement.

Similarly, in Itta Bena, a federal water and sewer grant and an
open space grant would have provided funds to construct ¢ huge
reservoir and an adjuining park. This would have resolved the
run-otf problem and pernutted a sturm drainage system to be
installed in the black neighborhouds. Again, federal funds failed
to materialize.

Often, a reasonable rather than aliteral remedy can be worked
out directly with the town itsclf, particularly if outside funds are
nut needed for the town to benefit economically from the ar-
rangement. For example, in the case of the single-house street, it
would ubviously cost the tovn less to relocate the family than to
pruvide them with municipal services However, in most in-
stanees, 4 reasonable solution from a planning point of view will
be moure costly than a Literal remedy. Mr. Rabin urged lawyers to
negutiate and explore the possibilitics of outside funding through
revenue sharing or whatever federal grant programs arc available
tu the town. By fully resecarching this area, plaintiffs’ attorneys
can furestall the standard “lack of resources” defense.

Understanding the town’s financial situation is an important
part of any negotiations, and Mr. Rabin considers Shaw an unfor-
tunate precedent in this regard, for the town  unlike most muni-
cipalities - had been operating with a surplus of revenue and was
actually investing 1ts money. “We were able to tell the vourt that
we hnew that, without raising taxes or floating bonds, they would
be able to do these things in X number of years.” Similar circum-
stantes are unlikely to exist in other localities where service dis-
parities are found.

Several participants at this session questioned the need for
lawyers in cqualization cases to become involved in the defend-
ants’ financial problems. The point at issue, they noted, is not
what the town can afford to do but what it is required to do. If
the court decides that the defendants have a constitutional or
statutosy obligaiton to provide service, then they must - 10 mat-
ter what the cost.

Mr. Rabin contends that a reasonable solution, not a literal
remedy or a vindictive judgment, 15 what one should seck. Be-
cause reasonable sulutions are often more costly than literal ones
and usually more than the town alone can afford, the plaintiff's
attorneys should make efforts to locate outside funds. Indeed,
noted Mr. Rabin, he has been involved in cases in which the
request for relief included suggestions that the town be required
to apply for certain federdl funds available to it.

The final order of the court, detailing the required remedial
actions 1n Shaw, Mississippi (Appendix B), 1s an example of the
appropriate kind of remedy 1n service equalization litigation. (See
also the Final Order i Harris v. Town of Itta Bena in the LDF
Litigation Manual, pp 347-360.) However, where the state is a
defendant and the challenge is to a statewide system of providing
public scrvices, bruader iemedies, including remedial legislation,
will be required.
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Strategic Priorities

Generally, the conterees agreed that scrvice equalization suits
were the beginming of 4 new reform movement that could radical-
ly dlter the manner 10 which municipal scrvices are delivered i
this country  To be etlectve, equalization iigation must be just
as udretully planned and courdinated as were the fegal ehiorts that
led o the B wn v Bourd ot Fdacatiun or the Serrano v Pricst
decisions.

Chairing the prionities panel, Harold Himmelman cuthned on-
tions. First, dividing them into hitigetion and non-litigation ap-
proaches, Mr. Himmelman Listed under Lugation.

a. Shaw type cases. Brnging addittonal cases 1n all the federal
crcuits would be a2 tme-consuming but essential step
towards the clear establishment of the Siuw principles. 1t
wouid also directly benefit thousands of Am “ricans.

b Revenue sharing cases The advantages and handicaps of a
revenue sharing approdach 1s the subject of Mr. Himmelman'’s
paper in the LCCRUL section of this report. Although the
federal revenue shanng statute includes some potent inwen-
tives for municpal action, 1t tequ.es that administrative
remedies be exhausted betore suit an be brought and may
involve battles with the wvery federal officials obligated to
enfuree the statute's cvil nights gudrantees. As Mr. Himmel-
man allowed, if the case the Lawyers Committee has
brought in Louisiana were to gu the full adminitrative legal
route, it 1s possible that there would be no remedy prior to
the expiration of the Revenue Act. However, if revenue shar-
ing is to be the pnimary conduit for federal grant funds, then
guarantees of equal service delivery must be integrated into
the program. :

Cases based upon ecopomic discniminatior, Both Shaw ty pe
cases and revenue sharing cases Jdepend upon racial motives
or impact. But some eaualization probiems cut across racial
lines. The problem 1s how to get the U.S. Supreme Court to
find cconumic discrimmation just as suspect anc constitu
tiunally impermissibe as race Jassification. And, if that s to
be done, how 1s 1t to be done” Can cases of total services
deprivation to poor people be identified and successfully lit-
gated? 1f that is done will relative deprivation also be subject
to judicial scrutiny? Mr, Himmel'man included, as a related
question, the 1ssue of assessments{“*which goes hand in hand
with economic discrimination '), But he asked if assessments
were not a subterfuge for racial discrimination or coulc not
be approdached as economic discrinination that has a dispro-
portionate impact on nunorities, Whether or not to argue the
issue of annexation and disurimiatory boundary changes in
a similar manner was another guestion Mr Himmelman
raised at this point

(]

While recognizing the need tor ~ome kind of coherent strategy,
the chairman admutted, "*We might well deuide to do everything ™
He moved on to «  next “ls hitigation worth the effort, or1s 1t
time we ashed Congress to respond, as we did 1in 1964 (with the
Civil Rights Act)?” Another pessible ernative 1o litigation, in
addition to legislative action, 1s citizen pressure, the organization
of local groups to lobby and bring pressure on local government
to equalize services on their own

The discussion during this sosston covered gronnd that had
become familiar through the course of the Conference. There was
widespread, if not general, agreement that legal strategy souuld be
built upon Shaw  The question of special assessments was con-
sidered a4 major target Whether the arguments used to challenge
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assessments were based upon racial discrimination disguised as
econumic discrimination ur economic discrimmation that dispro-
purtivnately penalized minuntles did not foom as a major issue,
for cither strategy would be built upon the racial grounds staked
out in Stuw. “If you make the argument of racial impact result-
g from econumic classificatiun,” said Junathan Shapiro, “the
burden is on the government to show there 1s some compelling
interest in there being that kind of ecunumie classification. Al-
though 1t 1s rutional for people tu pay as they go, it is more
difficult tu justfy that as a compelling interest. 1t's hard to say
that assessment is such an important way of financing govern-
ment that it can’t be done any other way.” As Mr. Shapiro per-
cewved such a case, “That’s the opening wedge,” and it would ex-
pose new areas of equalization litigation.

The further implementatiun of Shaw did not rule out other
priorities, and the conferees agreed that among the more pressing
concerns were.

a. Actions brought in state courts and basca upon state consti-
tutional and statutory provisions;

b Research to suppurt state cuurt suits tu discover the extent,
variery and location of inequality in public services, to devel-
op performance standards for making judgments about the
adequacy of municipal services;

. The question of the Rudriyues devision which should not be
allowed to stand unchallenged.

To the question of whether litigation was not too costly and
time-consuming an effort toward an end more casily achieved by
political action, <everal conferees cited the c¢xample of schoos
finance reform. Litigation in that area, despite its setbacks, was
creditea with g significant impact upon public aititudes and upon
the actions ot the several state legislatures that recently changed
therr states’ school financing systems.

Finally, the rarucipants agreed that equalization attorneys
should heed the injunction usually given to doctors. “First, do no
harm."” The most important consideration must be to avoid bring-
ing actions that result 1n a net loss for the effort. The example
cited as a less than helpful case was Beul v. Lindsay, with its
doctrine of equal input regardless of output,
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An Action Agenda

P v Coandorence ~ession, chared by Marge Benjamm,
e Sl denuty tor deselopment of Trnety Parsh, tocused o

Tutate oo e CHorts by the Conterenee group Sarah Carey,
d e seoan oy e ez that the emibes onig
St o M wqu e ion core makes 1f mpossibie to deter
mutie o Thes poimt, the most desitable woals, positions and strate-
Sos tor e ot doade Howesar, the group could hopatully

Conat Leoagroe upon e steps needed 1o reach the point where
waor cdaterm natton could be made The importance of the hiu-
Sl ind minonty atizens of the nation
i es it cruontd 1o develop sach clong-term stratey

Fwo ~lralewse mperatives were voiced by the partivipants
Sever.d conterees telt that, tesardless of its hmitation to a putely
P content, the Srm precedent must be pursued. Not only
Wb such Cases improse the bives of punonity Americans, they will
dhe nddp o sobidinv the constitational precepts embodied in
St N second course of hagation, based upon state vonstitu-
tondi of statutory grounds, was dso stressed. Ttwas felt that
hoth these stratesies woald provide o ‘nipple effect” and create
constdetable pubkic and political awareness ol the equahizaton

Menvennent o pooey

[RRTELN

There was 2enerdl cotsensus that a Vdleaninghe ise™ or center
to undertaie fegdl and tactual research, favlitate communication
and generate public intormation in the ficld of public service
cyudghization hugatior 15 needed. Such @ learinghouse could
cither be created as anindependent entity or as 4 functior of an
existing legdl of research organization, Mr, Rabin, who intiated
e discussion, suggested that such an ageney provide research un
state constuutiondl and statutory grounds and gather data to
Wty sites of public savice ineguities. He specified that the
earinghouse be supervised by a panel representing various lit-
gating organizations Duning the discussion that fullowed. there
was general cereement that the cleannghouse be desigied to serve
or supplement rather than direct the htgating vrganizations,
which would reman autenomous and free to pursue their mdi-
vidual interests

Most participants agiced to the proposed functions of such an
organization Researcs would be basie, particularlv to provide
factual suppoct for hitanen, Tedhnieal ssistanes, suen as the
reteril of expert consultants, would be anuther medans by which
the clearinghouse could direetly serve attoraeys in the field. But
more broadly based research and the publication and dissemi-
nation ot information would also be among the agency’s fune-
tons Not only would the organization publish reports for law-
yers, but technical articles tor other interested professions {plan-
ners, engineers, envi onmentahstsy, as well as popular material
designed 10 Increase public and community awarencss of equahza-
tion problems and solutions With the existence of a clear-
mghotse, several “onferees hoped there would be more opportu-
nity 1o contact and advise indvidual attorneys nvolved in equali-
saions htigation Such communication could help prevent ll-
anted cases frons being brought only to result in unfortunate pre-
cedents  Finally, because 1t would give new coherence to the
field, the dearmghouse could help to faciitate the funding of
ntigating organtzations

The following prcimunary  proposal to establish a national
center for the equalization of governmental services was prepared
following the Conterence by Sarah Carey, acting in her vapacity as
comultant to Trmity Parish, m an attemprt to crystallize an ap-
proach to usciul action on the issues discussed by the partici
parts. This document, m an earher draft, was distributed to those
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m attendancee at the Conference and o vaniely of constructive
comments dnd enticsms were received The prelimimary proposal,
nevertheless, does not necessdrily  1epresent a4 comensus view-
paint

PRELIMINARY PRGPOSAL TO ESTABLISH
A NATIONAL CENTER FOR THE EQUALIZAHON
OF GOVERNMENTAL SERVICES -

The basic power for the provision of public services,! whether
schools, police, highting or water, rests with the states. In many
states this power has been fousely delegated to a host of illogical-
ly drawn lowal governmental units that often have overiapping
functions. In many areas the design of such units has tittle to do
with either need or resources, except in g negative fashion, to the
extent that Jocal boundaries have been drawn to exclude poverty
or problem areas. In addition, in many states basic services such
as water or sewer systems are funded by “special assessments” or
“private governments,” resulting in a denial of services to districts
that caniot afford such special levies.

This irrational evolution of local government structures has
resulted in patterns of acute incquality among neighboring juris-
dictions in the availability and quality of public services. Fre-
quently these incgualities follow racial lines, in other cases, they
discriminate between poverty areas and arcas of relative weaith,
In cither event the resultant deprivations are acute and dechuman-
iing. In the Texas Rio Grande Valley, for example, water is
provided through private corporations hnown as WCID’s {water
contrul and improvement districts). The boundaries of these cor-
porations have been drawn in such a manner that ample water
supplies are available to the valley's rich ditrus groves and their
owners, but potable water is denied to the poor Chicanos who
live nearby in colomus and who provide the workforce to harvest
the groves. The result is high levels of amoebic dysentery, tuber-
culosis and other diseases among the colonias.

In Clarksville, Indiana, adequate roads, street lights, sewer
systems and electricity are provided to most of the town but
Jenicd to the roughly 200 black residents of the Lincoln Park
section, because of their finanual inability to purchase such serv-
ices from the privaiely owned utility companies to which the
government has delegated these responsibilitics. The refusat of
both the city and the utility companies to act has resulted in a

lawsuit,

Similarly, in Oachita Parish, Louisiana, service denials have led
black citizens to file suit against parish officials alleging that they
are provided “a poor and inferior level of municipal services,” in
regard to ' road construction and maintenance, storm drain con-
struction and maintenance, fire protectior, traffic control and
safety, sanitary sewage, and library services.” The suit charges
that such discrimination has been reiniorced by the manner in
swhich federal revenue sharing funds have been expended.

The power for insuring minimal standards of equality in the
delivery of public services rests with the state fegislatures. 2 Fora
variety of political and cconomic reasons, few state legislatures

1 This paper uses the term "pubnc services” to include all those services
that have tradiiondly been provided by governmental agencies in this
wuntry, it does nol indlude services such as day care that governments in
uthervountries provide, but which remain primartly private in the U S.A,

2 | ederal non-dionmination standaids and case law have defined certain
minimum standdards where disciimination based on rave 15 involved
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have been wilhing to undertake the reerganization of local govern-
ment and local finance that 1s needed to insure intre- or inter-
wrisdiction d equality - Instead they have passively continued to
delegate their authonity 1n s dred tonadequately designed local
governmental and private entities

Recognizing the iegislative deadiock ot the past decade, this
proposal seeks 1o establish a non-profit center for the Cquahiza-
ton of Governmental Services. The primary focus of the cente
will be to dovelop binding definitions of minimal service equatiza-
tiun through the courts by courdinating, developing and suppuort-
g legal challenges o servicd meyuities based un federal and state
constititien sl and statutory groungs, For the most part, the cen-
ter will not cngage directly in hitigation itself, but will provide
badly needed factual and legal research as well as assistance in the
identitication of experts and other sources of technjeal assistance
tor htigants in the field.

The propousdl 15 an vutgrowth of ¢ strategy meeting of lawyers
and planners comvened by Trnity Tarsh (and supported by The
Fourd Feundation and The Irwin Sweeney -Miller Foundation) on
May 16-17, 1974, At that session the participants agreed that the
devdtopment of appropriate and effective legal remedies was in an
embryonie state, that such remedies had great potential for stimu-
lating an overdl! reform eftort o upgrade and equalize public
services, and that the lessuns learned from the school finance
Tiigation refurm movement of the past five years and from simi-
Lar litigation cfforts pomnted to the need for the careful evolution
of strategy, for the encouragement of related legal and factual
research and for cluse coordination among lawyers, planners. pub-
lic administrators and others possessing the resources to address
the problem. This propuosal is designed to meet those needs by
providing some of the backup resources required to increase the
effectiveness of significant higawon awrected at pubiic services
neettics

A. Background: In 1972 the Fifth Circuit handed down the
tandmark decision of fHawkins v, Town of Shaw (416 F.2d 1171
(1972). In that case, the court hetd that Shaw, Mississippr,was in
violation of the equal protection guarantee of the Fourteenth
Amendment to the U'S Constitution because it was discriminat-
ing 1n the provision of a variety of public services against black
residents 1n favor of white rg ts. The town was ordered over a
three-y ear peniod (by 1976){to prowde extensive improvements in
the black neighborhouds, rdpresenting more than a one-million
dollar investment. These in\e'ludcd npstallation of new street
lights; additions to the water and sewler systems; installation of
new fire hydrants and pavement for the streets.

Judge Wisdom in his concurnng opinion heralded Shaw as a
landmark decision, stating "By our decision in this case, we re-
cognize the right of every ciizen regardiess of race 1o cqual muni
updl services.” Since that tme a number ot additional cases have
been hiled in Misssssipps, Flonida, Virginia 2nd other states of the
South that have resulted i similar decisions or in settlements
guaranteeing similar remedies. 3 Additional suits have been liled
in other sections of the country but with mixed success. 4 But
liugation cfforts have been hmited and the full potential ¢f Shaw
remains unredlized.

Ameng those groups that have brought or plan to bring
Shaw-type cases are  the NAACP Legal Defense Funa (LDF), the
Mexican- \merican Legat Defense and  Cducatronal Fund
(MALDLI), the Lawyers’ Committee for Civil Rights Under Law
(LCCRUL) and indwidudl attormeys in states such as Texas, Indi
ana and Virginia. These groups are bringing cases based on the
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Shaw moddd ot racial discrnunation; as well s cases based on
other federdl and state faw provisions regutating utilities, water
districts and other entities responsible for the defivery of services,
Additional approaches mvolve challenges 1o the drawing of dis-
trict boundaries in a discriminatory fashion, challenges to the
manner in which the officials responsible fur discriminatory re
source allucations are elected and suits based un the non-discrimi-
natiun provisions uf the federal general revenue sharing law

Tu date, these efforts have progressed in a refatively unco-or-
duiated fashion and have lacked any mechanism to screen system-
atically the most promising factual and,'ur legal settings The over
all effurt has suffered from serious gaps m legal and factual re
scarch that have confined il.iu small-town settings where service
dentals are visually identifiable Litde or nu attention has been
given to underlying systemic problems imvolving state and local
government and local finance law. And, finally, the lessons from
the rescarch and analyses that have been completed have not been
made available to policymakers or experts in uther fields

B. The Proposal: The center proposed herein will consist of a
small centra! staff (an experienced attorney aided by an advocate
planner and consultants from related ficlds, plus adminsstrative
and secretarial support), assisted by an advisury committee (not
1o exceed 15 persons) composed of representatives of vrganiza
tions that are htigating n the ficld or that have resources that
fiigants can draw upon. For example, the Advisory Committee
will include representatives of MALDLY, LDF und LCCRUL as
well a5 representatives from resotree organizations, such as ad-
vocacy planning groups, urban rescarch centers and community
groups. In addition to 1ts full-time stafi, the center will draw
upon students and volunteer attorneys,

The center will serve lawyers, community groups and policy-
makers. Its primary focus will be the development of systematic
procedures for the idenufication and selection of factual situa-
tions appropriate for Shaw and related types of liugation and the
conduct of rescarch on fegal theories appropriate to such cases. In “
regard to the latter, the center will conduct a4 systematic analysis
of state constituliuns and laws, municipal ordinances, formal re-
gulations and other state and local sources for defining the gener-
al obligations of the state, of lesser jurisdictions and of those
public and private entities that either refuse to provide services or
that provide them in an inadequate fashion. As a corollary to
these activitics, the center will also collect and disseminate docu-
ments and writings bearing on the issue of public service equaliza-
tion (whether from a legal or other point of view); conduct bricf-
ings and conferences to disseminate research datg, to train attor-
neys and rescarchers and to develop litigation strategies; prepare,

3 see, tor example, Selmont Improvement Ass'n v Dallas County Com'n
339 F Supp. 477 {5,0. Ala. 1972), ¢ vase mvalving iho improvement ol
oads i the lach community, and Harms o Lown of [tta Bena (ND
Miss,, Greenville DLV, CA No. G(67-56-5, 4 companion wdst to Shaw that
was seitled in 1973).

4 See, for example Bed v Lindsay 468 1 24 287 {2d Cir, 1972) where
the wourt dened planuffs sehicf on a daim that the park in thar neighbor-
hood was not adequately mantained, Crtizens for Undorground L quality
iy of Seattle, 492 P. 2d 1071 (Wash, 1972) denying tehet to poor pro-
perty owners who, aithough forced 1o pay fases, wert undable to generate
their own revenues (o undergiound utilities, and Lire v City of Winer,
352 . Supp. 925 (1972) denying relief to Indians coniplaming ot inferior
street paving, sidewalks and sewerage faclities hecause iy difference .

in the quality of such improvements stems prmanly Lo the difforence in
the  respective dandowner's  willingness to pray tor e proerty am
provements,”’
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armiews briefs in support uf those lawsuits deemed to have the
greatest putential in advanuing key fegal theories, and assist Llient
groups who have been invited to provide fegislative testimony.

Although the primary fowus of the Center will be on legal
tactics ful achieving retorm, and particularly on the expansion of
legal inguiry and scholarship in the field of public service equali
zation, its staff will also work closely with state legislatures and
with civic groups seeking to achieve tegislative reform, and will
make its work product broadly available to academic institutions
and to the press. Such cooperation will be facilitated by the fact
that the evidence necessary to sustain major legal challenges in
this field is similar to the facts that must be aumassed by policy-
makers in the evolution of new legislation.

The discussions conducted during and subsequent to the Trini-
ty Conference siiggest the following broad aress of legal and fac-
tual research as principal concerns of the center

1. Legal  Amung the guestions to oc addressed are the follow-
ing. What grounds tor fuderal equal protection challenges exist
after the US. Supremc Court's deusion in Rodryuez v. San
Antomo Independenit Schooi District. That dedsion held that
education and other suudl services are not 'fundamental’ under
the U.S. Constitution and hurice do not require strict standards of
non-discrimination, and that sonic disciimination against poverty
groups (as uppused tou racial groups) s tulerable. ft also warned
against federal court interfercnee 1 matters of Jowal government
and focdl finance, The center will want to explore the application
of equdl protection theonies where public services are totally
denied to puverty groups or where poverty lines correspund
strictly tu district hines (a situation not existing in Rodriyues). It
will alsu want to explore challenges where the system four the
delivery of services 15 irrational” 1n addition to discriminatory.

s What federal due process theones dare available fur chailenging
the termination or denial of survices? In Texas, the case of
Jimenes v. Hidalyo County Water Improvement District No. 2,
No. 73-3557 (5th Cir. 1974) bases « challenge tu the removal of
poor colonias arcas from WCID's (water control and improvement
districts) on the due process dause, Are such grounds available in
uther situations of denial, if su, under what vrcumstances?

» What federal statutory grounds could form the basis for service
delivery discrimination challenges? Limited rchance has been
placed to date on gencral revenue sharing legislation; what other
grant legislation provides a similar basis? (The environmental pro-
tection laws should be an immediate area of inquiry.)

s What state constitutional grounds exist?* Provisions in state
constitutions dealing with health, welfire and public safety may
provide grounds of greater weight than tocal government urgani-
cation statutes for challenging deprivations i regard to water,
sewers, public safety protection and other services (e ¢., a gonsti-
tutional requircment that the state protect the public welfare
may prevail over a state statute allowing municipalities to provide
sanitary services through special assessments). Other state consts-
tutional provisions, such as the ban on private legislation (r.e., laws
that benefit only a distinct lacality or groups as opposed to all
citizens), may also provide appropriate bases of relief. In addition,
constitutional grounds may cxist for broad challenges to certain
aspects of tocal governinent tinance.

a What state statutory andfor regulatory grounds are available?*
State statutes dealing directly with the services in question, estab-
lishing the powers and responsibilities of the local governmental
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units responsible fur delivering the services or dedling with related
matters, such as planning or envisonmental protection, need to be
explured as handles for challenges to the denial ur unequal provi-
sion of public services. (In addition, state Freedom of Informa-
tion statutes should bc reviewed a5 @ vehie for collecting the
data necessary tu determine if a suit is appropriate )

1. Factual - The primary problem in this area 1s the “assessment
of the problem.'’ that is, the identification and analysis of data
that indicate those localitics where service denials are the greatest
or most suutle (r.e., those dented the service are not even aware
that others arc being properly treated) and that show the charac-
teristics of the populations affectea. Tu date, no systematic effort
has been made to identify those areas of the country where the
inequiites 1n the delivery of public services are the greatest or
even to identify the overall dimensions of the problem nationally.
(Only anecdotal material has been avaifable which does not pro-
vide an adequate decision-making base for cither litigation or
legistation.) Litigators need access tu demographers and planncrs
who arc familiar with the available data sources and capable of
designing sampling or other assessment touls. A second priority
for factual research applics to remedics. Litigators and others
need assistance in the identification of cstablished and judicially
acceptable standards for service levels and in rescarching appropri-
ate fung-and-short term remedies. For cxample, rescarch should
bc conducted on the appropriateness of new state or federal laws
conditioning local grants, revenue collection or service delivery
authority on a commitment by the locality to insure a minimal
level of services to all citizens. Similarly, attention should be
given 10 upening up the political procedures by which'allocation
decisions are made to insure that those who suffer the greatest
deprivations are given equal vuice in the decision-making process.

The center itself will not have the resuurces ur the institution
al fucus tu work 1n depth on factual issucs not directly related to
litigatiun, fts chicf rofe in this area will b as g catalyst, helping to
identify the problems and stimulate activity by other organiza-
tions.

This propusal is fur 4 five-year period. Public service equaliza-
tiun litigation is in an embryonic stage. It is the considered judg-
ment of the project sponsors thit funding for a lesser period
would not give the center adequate time within which to define
its functions and to develop its audience Unlike other areas of
social reform, the constituents of the movement are not presently
linked in a coalition or even in loosely coordinated communica-
tion. The Center will be carving out new territory with few estab-
tished models to rely on,

=115 the vonsensus of all those contacled in conncetivn with the prepara-
uon of this pruposdl that little or nu rescarch bias been completed inegard
to state constitutional and statutory grounds tor public service equalization
hugauon. In view of the Supreme Court's current setrenchment on the
Fourteenth Amendment as & vehicle tor insurme equahity, particularly as
articulated i the Rodrgues case, state faw concepls should teceive imme-
diate attention.
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Appendix A

DOCUMENTARY RESOURCES AVAILABLE FOR
RECORDING AND EVALUATING DISPARITIES
IN THE PROVISION OF MUNICIPAL FACILITIES
By Yale Rabin

The development ot tactual evidence to document disparities
i municpal facilitics s generally a threestage process. The hirst
stage, undertakes pitor to the filing of litigation, consists of the
gathering of mforminon derved from the observations of local
restdents, inspections by techmical experts and the accumubition
of descriptive data tromi readily aceessible public records and
documents The second stage, which begins after the filing of the
Liigation, primariy consists of ehiciting information from the de-
tendants through the process of discovery. Analysis of the data
and ity transformation into torms suitable for presentation to the
court comprise the third stage, The cffectiveness of all three
stages 1s constderably enhanced by a general famibiarity with the
types of refevant docaments and records customaniy kept and
the sources trom which they are available.

The resources outhned below are primarily those that enable a
quantitative and qudlitative assessment of disparities in the provi-
sion ol municipal tacrlities. The purpose here s to fist those re-
sources that are most useful and ordinaniy available, not to cite
every resource that might be used, The outhne does not include
resources related to administrative responsibilities and  proce-
dures, historical development, and financial expenditures and
sources. These aspects of the development ui evidence are dealt
with 1in A Munudl tor Lawyers on Litigation tor Equulization ot
Municipal S-naces, by Jonathan Shapiro, pages 50-51 and
114-138.

PRE-LITIGATION RESOURCES

Base Maps. Where possible, an ofticial map should be ubtained
showing streets, corporate boundaries, and major prysical fea-
tures such as * cams and other bodies of water. Maps which show
streets as a double line are preferable to thuse using o singie hine
because the space between the duuble lines permits the recording
of information on the condition of the street, such as dranage,

(Sourced of such maps  aty engineering department, ity plan-
ning department, county engineerning department, state highway
department, hamber of commerce, stationery store and gasuline
stattoa )

Attention should be given in selecting maps and recording ot
data on them to the possible tuture rieed fur reproducing them,
Maps from the last three sourees histed above, while not official,
provide valuable adjundt information These often indude the
focations and names of schools, parks, playgrounds, hbraries and
fire stations

Finally, care should be tahen to venfy all maps. Many maps
fal to distinguish buween existing conditions and officially ap-
proved proposals, An out ot-date map may portray factlities o
physical features which bave been altered or ehminated.

Plastic overlavs are very aseful, when used i conjunction with
a relable base map O stceessive overlay s, speafic data can be
indicated by the use of adhesive dots or tapes i various olors
For example, one sudh overlay might Wentify paved and unpaved
streets, danother might Jucate stieet highting, sull another migit
indicate the presence or absenee of water supply mains or sewers,
If the base mp s shaded to show racidl or ceonomic characteris
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tivs ol the pupulation, the supulmpuv\,nun 4 see-through maps
of faulitios will serve a5 a dramatic demunstiation of unecual
services, if such should be the case. (These overlays are easily
digned with the base map by the gse of corner markers on all
maps.)

Acnat photographs. These show al! buildings and other physi-
cal features, Photographs taken in winter, when the view is not
ob«triucted by roluage, are preferable,

Sources. U S. Department of Agriculture ASCS offices, city
or county planning departments.

USDA aerial photographs are available for every predominant-
ly agricultural county in the country Appropriate photographs
must be duntified by code number at the local county ASCS
office, and then ordered from regional Department of Agriculture
uffices. The photographic prints are approximately 24 inches
square.

Some city planning departments have for sale acrial photo-
graphs which can be reproduced vy the ozalid (blueprint) process.
These are generally of larger scale than the USDA photographs
and, because of the paper used, are less durable. However, these
can more readily be used to superimpose information in trans-
parent colors than can photographic prints. It is most helpful if
acnial photographs and base maps can be obtained in the same
scales.

Census data: The level of detall provided by U.S. Census re-
ports will vary with the size and classification of the subject
municipality For small towns, data may be available only for the
town as a whole, for larger places, by census tract; and for major
cities, by individual block. Within thesc limits, the reports will
provide Information on distribution of population by race or
ethnic group, and numbers of dwellings {by race of occupants)
not connected to a sewer or public water supply. Sources: U.S.
Government Printing Office, U S. Government Printing Office
booksteres and libraries.

In some instances more detailed data than is provided in pub-
hshed Census reports can be purchased from the Central User’s
Service of the U S. Census Burcau, Washington, D.C.

Conprehensive plans: These are usually produced in munici-
palities that have had the prior need to establish eligibility under
one or more HUD programs For municipal equalization litiga-
tion, the most useful information in the comprehensive plan is to
be found in the analysis of local conditions by neighborhood.
This analysis (required for HUD Workable Program ehgibility)
will generally include maps illustrating: distribution of population
by race and income, distribution of hcusing by quality, extent
and quality of the water supply system, the locations of unpaved
streets and the locations of schools, fibraries, parks, playgrounds,
fire stations and police stations. Sources city planning commis
ston, libraries and HUD regional or area office.

These plans, while contaning uscful indications of disparitics
in fautlities, are seldom up to date, and require verification by
survey and comparison to other data sources. Also of value in the
comprehensive plan are the standards set forth aganst which the
advquacy of some municipal facilities, such as schools, parks, li
braries and playgrounds can be judged.

Codes and Ordinances: Officially adopted codes will contain
standards against which the adequacy of sume municipal facilities
can be measured. These indude the building code, health code
and fire safety code, Additional mformation on fire safety may
be obtamed flom state or nationdl fire underwniters’ codes and
ratings. A zoning ordinanee 1 combination with 1ty accompany-

34




E

Appendix B

ing map will provide the basis for comparing treatment ot white
and munonity residential areas with respect to land-use regulation,

RESOURCES ACCESSIBLE THROUGH DISCOVERY

Municipal facilities maps: Most local governments maintain, as
part of normal operations, maps of water supply systems, storm
drainage systems, and sanitary sewerage systems. The information
vontaned un these maps will incude the lucation and size of cach
line, and the locattons and capacities of support factlities such as
storage tanks, wells, pumps, inlets. and treatment centers. Water
sysiem maps will also customarily indlude the locations of fire
hydrants. Either the local guvernment or the utility company will
usually maintain maps showing the locations of street lights
which identify the fixtures by type 1f more than one type of
fixturs is In use.

General information maps. lnformation rclevant to the evalua
tion of muniuipal facilities and services 1s also to be found un
maps ilustraung: growth ot the munictpality by annexation,
land use, dimensions of iegal rights-uf-way, and classification of
streets and roads. street classification consists of designations of
streets according to intensity of use as arterial, collector, local
and alley. Where such designations exist, 1t is not uncommon to
find that improvements customarily provided by assessment are
paid for out of general revenues on streets with high intensity
designations.

Special studies: These, as their name implies, are infrequently
available, but not to be overlooked. Included here are evaluations
and analyses of individual municipal facility systems often urder-
tahen by specialized consultants and supported by state or federal
funds. The reports of such studies may contain detaiied descrip
uons of dispariuies which might otherwise not be revealed.
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COPY OF COURT ORDERIN
HAWKINS V. TOWN OF SHAW

ANDREW HAWKINS, et al., Plainuffs, v. TOWN OF SHAW,
MISSISSIPPI, et al., Defendants. Civil Action Nu. DC 6737 in the
United States District Court for the Northern District of Missis-
sippi, Delta Division.

In dccordance with the mandate of the United States Court of Appeals
tor the Fitth Cirewnt, this Couit wn Juty 17,1972 entercd an order requir
ing the defendant Town of Shaw, Mississippi, to formulate and file "a plan
of equalization of all municipal services 10 place same on a parity between
whi‘e neighborhoods and black neighborhoods, and a tme schedule for
each aspect ot such equahzauon program.” The Court further orderec
plantitts to file a response o defendants’ proposed plan of equalization.
On or about October 12, 1972 defendants filed their plan and on or about
January 5, 1973 plainufts filed their response. Thereafter the parues,
through their attorneys and with the assistance of their experts (engineers
and city planners), conterred at length and agreed to a plan of equakization.

1t 15 the opinton and judgment of the Court that .ae plan of equalization
formulated by the parties will eliminate the disparitivs between the provi-
ston of muniupal servives 1n white and black communites of Shaw, sissis-
sippt, sausfies constitutional requirements and accordingly should be ap-
proved and adopted by the Court. Ftis therefore, hereby ORDERED:

|
MUNICIPAL SERVICES TO BE IMPROVED'

1. Defendants shall make the tollowing improvements, andjor addition«
o the municipal services provided in the black ncighboiiicuds of Shaw,
Mississippi:

A. Water Distnbution. New water mains, no less than six inches in
diameter and with cut-off valves cross-connections shalt be nstalled
at each tocatson specificd on the n -1ched hereto as “exhibit A

B. Fire Protaction. A fire hydrant shall be instalied at or near each
point specified on the map attached hereto as "exhibit A"

C. Streat Lights. A new street light, of & quality no less than "medium
intensity mercury vapor,” shall be instailed at, cach location specified on
the map attached hereto as “exhibit A"

D. Sanitary Sewer System. Service shall be provided to both Wood-
lawn and Kentucky Streets between Highway 61 and Bolivar Street.

€. Paving.

a) Each of the following streets shall be paved to the width
specified-

[ There fottows a list of 36 streets, here omitted. )

b) All streets scheduled above for a paved nightof-way of more
than 127 1n width shall be paved with 3 misimum stabilszed base thicknes
of 6" and surfaced with a4 minimum of 1.%:" hot plant mix asphalt; ali
streets scheduled above for a paved right-of-way of 12' or less in width
shall be paved and surfaced with no less than 6°° reinforced concrete.

F. Storm Water Drainage.

a) The following primary storm water drainage grades and ditches
shall be constructed:

1) The ditch along the entire length of the western side of Rail-
road Avenue shall be dredged and graded to drain into Silver Bayou near
the intersection of Railroad Avenue and Canal Street. All other street
dratnage ditches located west of Gale Street and north or ¢ast of Silver
Bayou shall be graded 1o drain into the Ralroad Avenue ditch;

[There foliow orders for dredging and grading of six other ditches, here
omitted.]

b) Ftis expected that defendants will be required 1o obtain permits
trom either the flhnois Central Railroad or the State Highway Department
for the construction of three of the above listed primary grades and
ditches, and defendants shall forthwith inake application for such permits
and shail undertake sucth other steps as may be necessary to assure the
construction of sard primary grades and ditches.

1 The improvements orderea relating to water distribution, fire protection,
street lights and the sanitary sewer system acknowledge improvements
made by the Town trom the date of tnal through the present. Such im-
provements are set forth in defendants’ October 12, 1972 report to the
Court




v} The pavement sustace of ¢ 1ch street scheduled for a width ot 167
or more shall be raised above present elevation and new ditches, graded
consistently with the primyry grades tecorded in paragraph “F{a),"” above,
shall be constructed along both sides of each street in sach a manner as to
oure diaindge dawdy tiom adpdeent housing, eadt >ticet schedaled for g
paving width ot lesy than 16 siiall be diained ot storm water by the
construchion of aninvested grude (3,8 " per foot dauruss), along the eenter
hine ut the strectin such g nanner ds to asure drainage away from adjacent
housing.

d) Storm water dJrarnage uttches, graded consistently with the
primary grades recorded i paragraph “F{a)"” above, shall be constructed
along both sides of each street whidh 1s presently without such drainage
ditches,

e) All storm  water drainage  ditches throughout the black
communities ot Shaw shall be deaned and seedea and regraded consistent-
Iv with t.e pnmary grades recorded in paragraph “F(a)” above. Pipe
culverts shall be provided ot all driveways and all intersections 1o assure 4
fally connected sub-area drainage networh.

2 Detendants shall continue ettorts to torm and participate in the Por-
ters Bayou Dranage Distnot project summarized on pp. 6 -7 of therr
Report to the Couri {plan for equalization) dated October 12, 1972,

3, Defendants shail contract for astudy to be performed by engineers
agresable to all parues which shall determine tise feanbility of a project
to enlarge Silver Bavou dnd construct one or two storm water drainage
lakes 15 proposed by plainuffs’ engineer in hus report dated December 30,
1972 and tiled with the Court on or about January 6, 1973,

i
TIME SCHEDULE

4 Defendants shail complete the foregoing :mprovements and/or addi-
tons to the municpal services provided in the black neighborhoods of
Shaw dueording to the tollowing schedule: 2

A. Instaliation of street hights shall be completed no later than March
15,1974,

B. Additions to the water distnibution and santtary sewer systems and
the nstallation of fire ivdrants shall be completed no later than Juiy 353,
1978, 4

C. The mprovements recorded 1n paragraphs “F(a),” “F{d})" and
“F (e} shall be completed no later than September 15, 1975,

D Al remaining improvements and/or additions shall be completed
no tater than June 15,1976

$ The Courtadopts tae agreement of the parties that the foregoing ume
whedule for the plan of equalization s in all respects reasonable. Should
defendants pettion the Court for a modification they shalt demonstrate
upon hearing. ) all steps taken to assure the completion ot the project by
e speatied deadling, and b) the circumstances which make 1t impossible
to mect the deadline and o) that any proposed new deadline represents the
earhiest practicable date for the completon of the improvements,

til
FINANCING

5 ANl momes received by the Town of Shaw deriving from 31 US C
§ 1221 (“Revenue Sharing”'},  shall be apphed to or retained for the
profects of mumiuripal equabizaton required by this order until all such
projects dare completed.,

7 Detendants are hereby enjoined from constructing any new or repair-
ing or amproving any exssting muniapal service in the white recidential
neighborhoods ot Shaw, except for emergency or routine repairs (e,
repair of ruptured water hine or replacement of street hight bulbs), unul ali
ot the projects of equalization required by this order dre completed,

8 No less than 857, of all cash surpluses on hand or realized through
June, 197h, and all bonds and secunties owned by the Town shall be
apolied to the project ot municipal equalization required by this order, All

21 steps prelimunay  to the actud construction of the tmprovements
((’ ¢, preparation ot construction plans and spectfications where necessary,
advertisements for construction bids, selection of ¢ontractors, completion
of finanaal arrangements, obtaming necessary rights of way and construc
tion easements, shall be taken by defendants according to a schedule ot
their own chooung but which dassures that the over-all deadines established
by thrs paragraph are met

Aruitoxt provided by Eic:

funds received by the Town of Shaw, not restricted by law for spaaific use,
and not requited tor salanes and the day-io day operation of the Town,
shall be applitd 1o the projects of muniaipal equahzation required by this
order,

9. The Court iy advised by the parties that tiie 10regoIng provisions
should result in the avatlability of adeyuate funds tu complete all projects
teguited by this order, accordingly, the proprety or neeessity for further
relict 1n this regard will not be considered by the Court ac this ume

v

PERIODIC REPORTS

10. On or dbout March 15, 1974 and August 30, 1974, and on the same
dates annually thereafter, defendants shall tile with the clerk of the Court
and serve upon counsel for plainuffs a report which set forth all steps

> taken to implement, and tne status of, ecach facet of the equalization

program required by paragraphs 1-3 of order.

11. The Court retains junsdicuon over this cause for the purpose of
entering such further orders as may appedr necessary or proper.

12, All costs are taved against Jefendants.

ORDLRED, this 26th day of june, 1973,
WILLIAM C. KEADY

United States Dostrict Judge

AGREED AS TO FORM AND CONTENT. MCLWYN R.LEVENTHAL,
Anderson, Banks, Nichols & Leventhal, JACK GREENBERG and JONA.
THAN SHAPIRO, Counsel for Planufts, ANCIL L. COX, |R,, Cox &
Moore, Counsel for Defendants,
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NON-LEGAL ORGANIZATIONS ACTIVE IN

PUBLIC SERVICE EQUALIZATION

Organization

Advisory Commisston
on Intergovermmental
Relations

L5 Comunission on
Civil Rights

Urban Institute

UCLA - Institute of
Goverrment and
Public Attairs

Department of Urban
Studies & Planming

Nanvonal Academy of
Public Adminntrators

Address

726 Jackson Place, N W
Washington, D C
(202} 382-3223

121 Vermont Ave N W,

Washington, D C,
(302) 2518130

2100 M Street, N W
Washington, D.C 20036
(202) 223-1950

School of Law
Los Angeles, California
{212) 825-1334

Massachusetts tnstrtute
of Technology

Bldg. 7, Room 338

77 Mass, Avenue

Cambridge, Mass, 02139

{617) 864-6900

1225 Conn , Ave , N W
Washington, U €, 20036

Contact Person

John Callahan

John Bugss

Donuld G. Hagman
(Protessor of Law)

Larry Susskind
(Professor)

Charles Warren
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