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'Preface

This report is based on an analysis of Robinson v. Cahill.
In that decision the New Jersey Supreme Court indicated that the
Legislature must act in four broad areas if it is to meet the
Constitutional requirement of providing a "thorough and efficient"
education to the students of this State. We have surveyed
existing and proposed legislation in dther states to identify
statutes, bills, and proposals that can serve as models for
legislation in each of the four areas. This report ls an attempt
to bring these models to the attention of legislators, interested
organizations, and tha general public.

The report is not intended as 2 response to any particular
plan, although it refers freauently to the proposals of the New
Jersey Department of Education. Indeed, it should be noted that
the study was concluded before the current special session of the
Legislature began; thus, none of the bills introduced there is
specifically considered in this report. The models presented
are, however, highly relevant to the present legislative deli-
berations.

This study was conducted at the request of the New Jersey
Education Reform Project. Any conclusions expressed in the
report are, however, those of the authors.

We wish to thank the secretarial staff of the Education Law
Center for their work in preparing the manuscript of the report.

Paul L. Tractenberg
Elaine Jacoby

- Tune, 1974
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Models for a Legislative Response to
Robinson v. Cahill el

In Robinson v. Cahill, the New Jersey Supreme Court directed
the Legislature to define the Constitutional phrase, "thorough
and efficient education," and to develop a system of financing the
public schools that would ensure such an education to all New
Jersey citizens. As a result of this decision, equal educational
opportunity can become a reality_in the state. But the burden is
on the Legislature. What is done there will determine in large

measure how soon and to what extent that goal will be achieved.

This study is intended to point out the general areas in
which the Legislature should act, as well as to offer models for
specific legislation to deal with the educational needs of urban
séhool;. The first section of the study concerns the problem o%
defining thorough and efficient education, and the second presents
some alternatives for funding. But legislative action in these areas
would not be sufficient to assure the development and continuance of

thorougn and efficient education. Thus, the third section deals with

assessment and acco atability, and the fourth with corrective action.

I. Deritiing Thorough and Efficient Education

A threshold question is "Who should define 'thorough and
efficient'?" Under Robinson, the Legislature is not permitted to
leave this task to local boards of education: " . the State

must define in some discernible way . . .[its] educational obliga~
tion . . .". (62 N.J. 473, 519, 303 A.2d 273, 297.) But the defin-
ing organ of the State could be the Legislature or it could be the

State Board of Education. The Legislature has traditionally given

8
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wide latitude to the State Board and the Commissioner of Educ&tion.
So have othar state legislatures; bnt some have taken more direct
responsibility for education policy than has New Jersey's. Before
comparing specific statutes, it may be helpful to consider three
possible methods of defining thorough and efficient: (1) a general
definition in the form of a short statement; (2) a set of guals which,
when achieved, would assure thorough and efficient education; (3) a
set of standards and/or requirements that embody thoroughness and
efficiency. All three methods could be used in conjunction with one
another. The Legislature could utilize one or more of them and the
State Board could complement its efforts by using the other(s). For
example, the Legislature could enact a general definition and it could
delegate the responsibility for setting specific goals, standards,
and/or requirements to the State Board. Or the Legislature could

ltself adopt goals or create detailed state standards, leaving the

State Board merely to implement the standards.

The New Jersey State Department of Education h;s proposed (for
discussion purposes, at this stage) legislation that would give it
authority to define thorough and efficient. Thié it would do by
vevising Title 6 of the New‘Jersey Adminiatrgtive Code, utilizing
the first and third methods of defining set out above. (It has al-

ready used the second method; in 1972 it adopted statewide goals,

which are discussed below.)

A. The General Definition.

The State Department's proposed revisions of the Administrative
Code include the following general definition of thorough and
efficient education:

9
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« + . each person in the State of New
Jersey will be provided the opportunity

. to achieve his full educational potential

. ‘'in accordance with his own unique abilities,
goais and aspirations.

This definition focuses on the indiwvidual and on opportunity, as
did the Supreme Court in Robinson in saying,

The Constitution's guarantee must be
understood to embrace that educational
opportunity which is needed in the con-
temporary setting to equip a child for
nis role as a citizen and as a competitor
in the labor market.

(62 N.J. 473, 515, 303 A.24 273, 295.)
Rather than leaving it tc the State Board of Educaiion to

promulgate the general definition proposed by the State Department,

the Legisl)ature could enact the definition into law. The Maryland
legislature has passed a law that includes such a definition. (See
Appendix I-A.) It defines the kind of education required as one |

"that will enable.. . . [students] to function to the best of their

abilities as informed citizens."

Because the New Jersey Supreme Court has interpreted the
Constitutional mandate in Robinson, such a legislative restatement
is not essential. Nevertheless, embodiment of the definition in a
statute would be advantageous: it would put the Legislature on
record as being committed to meeting the needs of the individual

child, and it would facilitate the process of getting more specific

legislative action.

A general definition without more would be inadequate, however.
. It would merely put the problem back before the courts, which would

have to interpret the statutory definition.

10




B. Statement of Goals

A number of states pave created a set of goals or are in
the process of Jetermining them. Theoretically, goal-setting
could either be delegated to the State-Board or dealt with via
legislative enactment. However, state boards of education have

generally taken the responsibility for goal-setting, as did the

New Jersey State 3ocard.

The goals adopted by the New Jersey State Board of Education
include "outcome" and "proceass" goals. (See Appendix I-é.) out-
come goals focus on the end product: What the student learns.

For example, one of the State Board's goals is for the schools to
help every person in the state tv "acquire basic skills in . . .
communicating effectively." Process goals concein the way the
educational system attempts to develop the end product. .The latter,
as formulated by the State Board, are closely related to the genera.
definition of thorough and efficient proposed by the State Depart-
ment of Educatién: they, too, focus on the individual and oppor-
tunity; for example, the schools are to "insu. : that all instruction
bears a meaningful relationship to the needs and/or interests of
students." These process goals include consideration of "input", i.e.,
the resources available for education; one goal, for example, is
"high quality" instructinnal, administrative and support staffs and

comprehensive guidance facilities and services.

A more detailed version of the New Jersey approach to goal
setting is represented by recommended goals for elementary and

secondary public education in Wisconsin. The outcomes they endorse

ERlC 11




are more specific than New Jersey's (e.g., "comprehend ideas and

facts through reading, viewing and listening"). (See Appendix I-D.)

Where goals have been enacted into law, two approaches can be
delineated. A Virginia statute creates very specific goals such

as graduating 708 of the pupils who enter first grade 12 years later.

(See Appendix I-D.) On the other hand, the Maryland statute dis-
cussed above merely enumerates skill areas in which "adequate in-
struction" must be provided. (See Append;x I-A.) Legislation

taking the latter approach could be dangerous: it could make the

definition of thorough and efficient too limited by focussing on a

few narrow skill areas.

A statement of educaticnal goals is perhaps most useful as a
means pf arciving at specific standards and/or requirements.
Clearly, it is not enough in itself to assure a thorough'and effi-
cient education. But the nature of the goals is important. If a
Legislature thinks only in terms of "inpu%" goals--teacher-pupil
ratios, percentage of'teachers with advanced degrees, availability
of audio-visual equipment, etc.--the standards or requirements it
sets are likely to measure -input only. Such measures are no guaran-

tee of thorough and efficient education. ‘

étatewide goals can also assist local districts in planning,
particularly if the local districts are required to set goals for
themselves consistent with the statewide goals. The State Depart-
ment's revision of the Administrative Code would include such a
requirement. If the Legislature were to enact goals, it, too,

could direct local districts to formulate consistent local goals.

12




C. Standards and Requirements

To ensure that all of the elements necessary to provide
individuals with equal educational opportunity are i cluded in
the educational system, both specific standards and speclfic
requirements must be set by the state, and they must concern out-
comes and processes, as well as input. If thorough and efficient
education.means the opportunity for each individual to achieve his
full potential, limited only by his own considered goals and aspira-
tions, the educational system must provide a whole range of services
to meet the exceedingly varied needs of individuals. Becau;e
abilities vary, it must provide learring opportunities for the handi-
capped, as well as the gifted, and it must not ignore the wide range
of abilities included within the term "normal." Because environment
can create overwhelming handicaps, it must provide for children who
come from economically, socially, and culturally disadvaﬁtaged homes
or communities and for those whose primary language is not English.
It must also provide early childhood education and ;dult education
to help people overcome such disadvantagesl Berause interests, goals,
and aspirations vary, it must provide a wife range of curricula. The
availability of programs should reflect the demand for them, so that
every individual who, for example, wants to enroll in a program of
vocational education can do sc. A full range of guidance services
is also necessary. Finally, because all people do not learn best in
the same Qéy, alternative modes of learning should be available:

work-study programs in vocational education, for example, alternative

gchools, and so forth.

13
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All of these elements should be contained within the stan-
dards and/or requirements which, when met, define thorough and
efficient edacation. Standards formulated as levels below which
schools may not fall are perhaps best suited to meeting general
educational needs~--thot2 common to all, or almost all, individuals.
For example, because all students need to learn certain basic skills,
schools might be required to meet a standard for student achievement
in each of these areas. Similarly, at least many of the individual
child's needs for facilities and instructional materials can be
met by setting standards. Howe\rer, where the needs of a particular
class of children (e.g., hangicapped, bilingual, disadvantaged) are
involved, legislation requiring specific action to meet those needs
may be necessary. The required action may include provision of

programs, services, facilities, and so forth.

l. General Educational Needs

Like the other methods of defining discussed above, standard-
setting can be achieved‘through enactment by the Legislature itself
or by delegating the responsibility to the State Board of Education.
The latter method is exemplified in statutes from Oregon and Florida.
(se2e Appendices I-E and I-f:) The Oregon statute requires the State
Board to set standards for all schools and enumerates some elements
it should take into consideration in doing so. The Florida LaQ
merely requires each district to develop and submit to the State
Board annual and long=-term plans reflecting programs of not less
than five years' duration to meet the educational needs of the dis-

trict. Pursuant to this legislative requirement, the Florida State




Board of Education has promulgated standards for accreditation
which include a visit to each school every three years by at

least one member of the State Department of Edu.ation.

In New Jersey, the State Board and the Commissioner seem
already to have the power to promulgate standards under N.J.S.A.

18A:4~-10, 4-23, and 4-25 (although no reference to standards for

facilities is made in these statutes). Pursuant to them, the Board
now proposes to create an approval proczss (similar to accreditation)
for all elementary and secondary schools via draft regulations
6:27-1.1, 6:27-3.1, and 6:27-3.2 (See Appendix I-G.) Although the
proposed process has strengths, it also has major weaknesses, one
of which is the timetable for approval of schools. The important
components of the process-completion by each district of a self-
improvement program, a visit for evaluation, and determination that
the standards set out in the new regulations have been met--take
place only once every ten years. This calendar cogFrasts markedly
v'ith that created by the Florida Department of Education, as does
the provision that the evaluation visit be made under the direction
of the county superintendent, rather then the State Board. Further,
neither the approval process nor any other aspect of the proposed
revisions of the Administrative Code sets minimum standards for
student achievement at periodic intervals or grade levels. Existing
statutes which give local districts the right to establish require-
ments for promotion are left intact. This kind of local control

can be seen as another weakness in the aporoval process, especially

given the use of "social promotions" in some districts.1 The State

l. Fuller treatment of this proolem is “ound in Section III, below.




Department has, however, proposed a regulation that would require
students to meet minimum competencies in order to graduate from
high school. (See Appendix I-H.) Although the outcomes it includes
are appropriate they should be measured or evaluatec throughout the

student's school years, not just prior to graduation.

Apparently to £ill in a gap in the existing statutes, the
State Department has also proposed legislation that would give it
authority to promulgate standards for school facilities. (See
Appendix I-I.) Presumably, it would then seek enactment of'its
proposed revisions of the Administrative Code, which include general
standards for school plant and site (6:27-3.8). These provisions
are not clearly tied into the ten-yearly approval process. Proposed

6:27"3. 8 States,

each building and site shall meet the

State Board of Education standards,

including suitable provision for the

handicapped, and shall provide suitable

accommodations to carry out the school's

educational program.
This section refers to 6:22-4, but that sub-chapter by its terms
covers only new facilities. The subchapter dealing with moderni-
zation of existing structures, 6:22-6, corcains no more than a
statement of needs and policy and an impreciée provision for the
State Board to make a "periodic survey of the facilities of existing

schools and require the elimination of deficiencies."

Much more specific guidelines are needed for existing struc-
tures. N.J.A.C. 6:22 sets out detailed stadards for new school

buildings, but unless huge sums are appropriated for construction

16




of new schools in the urban areas--an unlikely development--
older buildings are the rule. To ensure urban school children
adequate facilities, the Legislature or the State Board should
create guidelines for existing structures analogous (although
necessarily somewhat broader) to those for new buildings. That
this task is feasible is apparent from the standards for kinder-
gartens proposed by the State Eoard. 6:27-2.5, which applies to
all schools, requires the facility to be "adequate for a kinder-
garten program," with no less than 36 square feet of floor space
per pupil. Similar space requirements, as well as standards for
lighting, toilet facilities, auxiliary spaces, and so forth could
be created for existing buildings. Thus, although the Legislature
should give the State Board authority to promulgate standards for
faciliEies, it should require it to include specific standards for
existing buildings, and it should require inspections after specific

periods of time for the purpose of ensuring facilities necessary for

a thorough and efficient education.

In contrast to states like New Jersey, where standard-setting
has thus far been delegated to the State Board of Education, some
state legislatures have enacted at least some standards into law.
In New Mexico, for example, the State Board must, by law, evaluate
at least one~third of the state's schools each year. (See Appendix
I-J.) It must also prescribe minimum educational standards in
specific areas, including curriculum and teacher preparation. A
Wisconsin law lists a number of input standards and sets up a pro-

cedure under which schools must comply with all of them by the end

17
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of a three-year period. (See Appendix I-K.) The Virginia
Constitution requires that standards be prescribed by the State
Board, subject to revision by the Legislature. Thus, the Virginia
legislature has been more involved with standard-setting than other

legislatures and has enacted a detailed set of standards. (See
Appendix I-D.)

2. Specialized Needs

Turning from general educational needs to the special needs
of particular classes of individuals, reliance on broad statutory
or fegulatory standards is insufficient to ensure a thorough and
efficient education. The New Jersey Legislature has implicitly
recognized this principle in the past by enacting detailed legis-
lation: to ensure the education of most handicapped children. Other
specialized needs Qf concern to urban educators could be.met by
legislation in the following areas: bilingual education, compensa-
tory education, early childhood education, adult education, voca-

tional education} and alternative education.

. a. Special Education

Because of the associaéion between phys;cal, social, and
cultural deprivation and learning disabilities, it iz to be
expected that the percentage of handicapped children will be
greater in inner-city areas than in the population as a whole. This
expectation is borne out in the urban areas of New Jersey. 1In Newark,

for example, more than 9% of the children enrolled in the public




schools in 1972-73 were in some kind of special education program2
(and this figure probably does not represent the percentage of
school-age children who in fact need such programs). Ensuring

that such children's needs are met must be one of the major con-

cerns in urbap education.

Although provision of some kind of special education for the
handicapped is no longer totally at the discretion of local school
districts in most states, opportunities for such children still vary
widely. Only some states require a full program for them; others
mandate planning only, require a petition for services, or provide
only for certain disabilities. In New Jersey, the Beadleston Act
(Chapter 46 of N.J.S.A. 18A) requires local districts to make pro-
vision, for handicapped children. It is thus an important elemept
in a statutory definition of thorough and efficient educafion,
reinforcing the concept that such an education must provide the
opportunity for individual children to learn to the extent of their
abilities. The statute does permit an exception, however. Under
N.J.S.A. 18A:46-17, children classified as neither educable nor
trainable mentally retarded .individuals may be excluded from the

public school system. The Department of Edudation has now recom-

2. Figures obtained from the Newark Board of Education's Department
of Special Education show a total enrollment of 8213 in special
education, but 5024 of those children were in "speech." (Accor-
ding to a publication of the National School Public Relations
Association, "The speech impaired child is the most likely to

get help," partially because of the availability of specialists
in this area.)




mended that this classification be eliminated and that programs

be provided for children who would have been so classified, either
under the auspices of the public schools or by the Department of
Institutions and Agencies. Amendment of the law to define the

state's responsibility for the education of these children is

important.

The State Department of Education hLas also recommended modi-
fication of the Beadleston Act to mandate special education programs
and services to handicapped children from age three. A bill that
would meet the Department's objective has been introduced in the
Legislature. (See Appendix I-L.) A provision of this kind is
desirable, since early identification of handicaps and provision
of appfopriate programs can significantly increase the child's
chances of fulfilling his potential. To ensure that programs fﬁr
pre-schoolers will be appropriate and effective, however, the State

Department should monitor them closely, as well as provide tech-

nical assistance.

Dangers are inherent in any system that classifies children
according to learning disabilities. Where hundreds of highly
autonomous local districts must apply the syétem, as in New Jersey,
the risks are greater. Experience with implementation of the Beadle~
ston Act shows the need for protecting children from misclassification,

inadequate or improper programs, stigmatization, and other abuses.3

s |

3. See, e.qg., study of the Puerto Rican Congress, "The Puerto
Rican Experience in BEducation in iicw Tersey."
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The answer may be to do away with the rigid classes created
under the Beadleston Act. Massachusetts enacted a law in 1972
which provides what is effectively one class: children with
special needs. (See Appendix I-M.) It stresses the need for
individualized programs and provides funds not on the basis of

categories of handicapped children but for all who have any special

need.

The New Jersey State Department of Education has proposed
revisions of the Administrative Code which would protect handi-
capped children from some abuses by providing for fuller involve=-
ment of parents in the process of identification and classification
of the handicapped, as well as somewhat greater accountability for
personnel who are responsible for implementing the process.4
Although the proposed revisions of the Code are commendable, con-
sideration should be given to legislation that would protect the rights
of handicapped children. Laws in both Massachusetts and California
give the parents of handicapped children much more control over
placement of their children in special programs than does the

5

Beadleston Act. (See Appendices I-M & I-N.”) Poth, for example,

require the consent of the parents to the child's participation in

a special education program (although under the Massachusetts law

4. Proposed N.J.A.C. 6:28-2.2(c) provides: "Professional personnel
contributing to the classification of handicapped children shall
give evidence of having seen the child."

5. Note that the California law does not apply to mentally retarded

children, who come under another provision of the education laws
in that statae. :

<1
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(Sec. 3), the parents can be overruled by a court). Both also
require annual evaluation of the child's progress and program
(whereas the New Jersey law requires review only once every three
yearsg);

The Massachusetts law contains another significant innovation--
a provision to protect children from discriminatory assignment to
special education programs on the basis of sax, national origin,
economic status, race, or religion. Whenever the number of children
from any racial, ethnic, economic or other of these groups a;signed
to special education programs is substantially disproportionate from
the distribution of that .i.<up in the district, the State Department
of Education is required to notify the district of "its prima facie
denial of equal educational opportunities." To maintain the assign-
ments, the district must then shaw, at a pubiic hearing, that the
disproportion is "necessary to promote a compelling éducation interest
of the children affected" (Sec. 6).7 Since there have been allega-
tions of discriminatory use of the Beadleston classification process,

this legislative model should be given serious consideration.

b. Bilingual Education
In Newark alone, 16% (12,275) of the children enrolled in
the’public schools are Spanish-speaking. Only 2,841 of them are

enrolled in bilingual programs under Title I grants in nine elementary

6. N.J.A.C. 6:28-2.4(4d).

7. The limitation on enrollment in special education programs under
the California law to two percent of total district enrollment

(Sec. 6752) may also be intended to prevent discriminatory use
of the classification system. ,

<2




schools. There is no provision for bilingual education for

293 Asian-American and 20 Indian-American children or for the
apparently undetermined number of children who are neither native
English-speakers nor one of the above.® There may also be sub-
stantial numbers of non-English speaking children who are not

included in these figures because they have never been enrolled

in school.

Nor are Newark's non-English-speaking children in the worst
situation when compared to other districts. According to a recent
study conducted by HEW, nine New Jersey districts9 with more than
1000 non-English-speaking (Hispanic, Asian-American, and Indian-

American) children lack bilingual programs for 90% of such children.

The State Department has not proposed legislation in this area; !

it plans to deal with the problem through the approval process. As
part of this procedure, every school would have to meet educational
program standards once every ten years. Among the standards would be
provision of bilingual education. Under proposed N.J.A.C. 6:27-3.2
(a)8., bilingual programs would be required to

i. provide for teaching children with limited

speaking ability in their dominant language;

ii. provide instruction in English as a Second

Language for non-speakers of English...; and

maintenance for children whose dominant language
is not English.

8. Figures from Department of Bilingual Programs, Newark Board
of Education.

9. Jersey City, with 7,156 such chiléren; Paterson, 6,127; CUnion
City, 5,931; Hoboken, 4,454; West New York, 4,255; Cawmden,
3,524; Perth Amboy, 3,221; Elizabeth, 3,190.

<3




The State Department's proposed standards would not assure

a thorough and efficient education to children whose dominant

language is not English. Both the programs outlined and state
control over them are inadequate. Legislation is necessary in
this area, and some good models are readily available. (See
Appendix I-O.) 1Indeed, bills incorporating some of their features
have been introduced in the New Jersey Legislature. New Jersey
Senate Bill No. 81l (which is reproduced in Appendix I=-P) is
modelled after a Massachusetts statute enacted in 1971, the first
legislation that required local school districts to institute |
bilingual programs. Senate Bill Nq. 8ll would be improved by
eliminating the three-year limitation on enrollment in a bilingual

program, but it is preferable to two other bills, Assembly Bill No.

1139 and Senate Bill No. 460, both of which would limit the enroll- !
ment period even more severely (three years only for children enter-
ing the program before fourth grade; two years for children entering

in grades five-eight; and one year for children entering in grades

nine-twelve).

Other legislation in this area that seems worth considering
is a provision in an Illinois statute that children whose dominant
language is not English cannot be classified as handicapped until
they have been tested in their principal language. (See Appendix
I-Q.)

c. Compensatory Education
The urban areas of New Jersey will be significantly affected

by that part of a definition of thorough and efficient education




which refers to the needs of disadvantaged children. In Newark
alone, more than 42,000 children enrolled in the public schools
are A.F.D.C. children, a_claaaification frequently utilized in
assessing the need for compensatory education. These children need
specially designed programs of instruction to supplement thuir
regular courses l1f they arxa ¢o overcomeﬁoir cisadvantaged back-
grounds. But supplementary formal instruction is not enough for
children who also need medical, dental, and nutritional services,
as well as places to study and engage in recreation, and people to
provile support and encouragement. What is needed is the kind‘of |
"life support" emphasized, at least theoretically, by Head Start
and Title I.10 Otherwise, there is no real equality of opportunity

for them, since they start out far behind advantaged children in

all of some of these areas.

Although most reformers may be expected to agree that disad-
vantaged children need "life support," the question of who should
provide what services is a controversial ohe. Many of the services
that go into life support have traditionally been provided by other
agencies. Although a number of advantages could clearly be gained
from bringing the services together in one place, the effect on

the schools of requiring them to be that place cannot easily be

foreseen.

10. The Newark Board of Education reports in its "Outline of
Federal Programs for Education, Fy 1973-1974" that 22,093
children enrolled in the public schools are participants in
Title I programs, which seem to be primarily instructional
but do include health services.

RS
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Nevertheless, the State Department of Education has proposed
a step in the direction of providing "life support" for disadvan-
taged children. It has recommended legislation that would provide

free breakfasts and lunches to all children who need them. (See

Appendix I-R.)

The State Department has also proposed revision of the
Administrative Code along the lines of Title I of the Elementary
and Secondary Education Act of 1965. Every local district would
be potentially eligible for compensatory education funds (bu£ none
is required to apply for them). Participating districts would be
required to make a comprehensive assessment of individual needsv
and to rank them by incidence and severity within areas of disad-
vantagg. (This provision is similar to ESEA.) Although it is clear
that the State Board (through a new Branch of Urban Education) would
have control over the programs, little is provided in the proposed
regulations by way of specific standards or requirements. The

Branch of Urban Education would have authority to promulgate program

guidelines.

One proposed regulati&ﬁ would follow ESEA in requiring each
participating district to establish "a systeﬁ-wide council composed
of greater than a simple majority of parents of educationally deprived
children" to "participate in program development, operation and

evaluation." (6:30-6:14) Since community involvement is one of

the needs in the area, this is an important provision.

However, the entire reqgulatory scheme proposed by the State

Department may be rendered virtually meaningless for lack of funds.
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Under the revised Code, state compensatory funds would be
allocated to local districts according to a formula: -one-half

of the state average per pupil expenditure multiplied by the

number of educationally deprived students identified by the loral
district as requiring additional aducational services. Expenditures
for compensatory education would thus be tied to whatever funding

level the Legislature ultimately decides to provide for all studentz.

Moreover, only districts "identified to have the greatest needs"
would be selected to receive funds (proposed 6:30-3.2(c)). Even
if a district were selected, there would be no guarantee that éll
of the children in the district who needed compensatory education
would receive it. One of the provisions of the revised Code would
require local districts to select "program participants" by
establishing "criteria for selection...based on the incidence and

severity of needs dependent on funds appropriated" (proposed 6:30-
6.3(b)~-~emphasis added).

At several points, then the regulatory scheme ties the avail-
ability of services to appropriations. It therefore does not assure

a thorough and efficient education to educationally disadvantaged

children.

Rather than leaving this area to administrative regulation,
the Législature could act. An Illinnis statute provides a model
for legislation in this field. (See Appendix I ‘3.) The funding
formula it sets up is similar to that proposed by the New Jersey

State Department of Education in that it is tied to the average
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expenditure per child in the ptate, but it does not make avail-
ability of funds one of the criteria for inclusion of individual
childron. The Illinois statute also does not require any school
district to create programs of compensatory education. Perhaps

the additional funds offerad under such legislation would be
sufficient to induce districts to set up such programs, but the
possibility that some distficts may ignore the funds and simply not
provide supplemental programs remains. (Legislation reqﬁiring such
programs might follow the lines of the bilingual education statutes,
requiring creation of a program where 20 or more disadvantageé
children have been identified. Under proposed 6:27=-3.1 every dis-
trict is Lo inplude in its educational process plan (required for
state approval of the school) an assessment of each child to deter-
mine his special abilities and interests and piysical, mental,
emotional, and soclal factors which affect learning. Thus, disad-

vantaged children should be identified in each district where they

exist.)

d. Early Childhood Education

The importance of providing learning opportunities to children
at an early age is now widely recognized. Certainly if children
from disadvantaged environments are to realize their full potentials,
they must be given the opportunity to have educational experiences
prior to kindergarten. The State Department proposals to revise
the Adminiutrative Code in this area merely create a Bureau of Farly
Ch}ldhood Education to develop and supervise programs. Legislation
i;#needed td ensure that local districts move ahead in providing

early childhood education for all children.




The most cowprehensive model available is the California
legislation. (See Appendix I;T.) This statute per—its but does
not require local districts to develop a master plan to restructure
primary education (K-3) and to provide opportunities for children
aged 3 years, 9 months. No district will be permitted to enroll
such young children until the master plan, which must include a
program for restructuring what are now grades kindergarten through
third, has been implemented. The act provides incentives in the
form of fgnding, which should be particularly attractive to dis-
tricts with substantial numbers of educationally disadvantaged

children, since they receive extra funds; the Act thus ties in with

compensatory education programs.

Aaother approach is represenved by the Florida Early Child-
hood Development Act of 1972. (See Appendix I-U;) Like the New
Jersey State'Depaitment of Education proposal, it seté up a state
office to plan, coordinate, and evaluate programs, but it goes
farther, particularly in providi?g for grants for tréining personnel
in early childhood education. 1In any case, it represents a commit-

ment by the Legislature to early childhood education.

e. Adult/Continuing Education

The New Jersey State Department of Education has proposed
legislation that would provide matching funds for approved evening
school programs and pay up to two-thirdz (not to exceed $15,000) of
the salaries of administrators of adult/community education employed
by the local districts. (See Appendix I-v.) The decision to offer
adult education would still be made by the local districts (under
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18A:50~-5), but approval of the Commissioner would be necessary

for the programs, which could take three forms: community/adult
education, high school equivalency, or classes for the foreign

born providing instruction in English and the government and

laws of the United States.

State control of the program would be further established
by the proposed revision of the Administrative Code: a Bureau of
Adult Continuing Community Education would determine the criteria

under which the districts would receive aid; standards would

include a comprehensive plan (which citizens would help create);
and adult high schools would be visited for evaluation by a repre-
sentative of the Commissioner before final approval and at least

once every five years thereafter.

The proposed legislation and the revisions -of the Code would
create opportunities consistent with a thorough and efficient
education. 1Its only weak point is the discretion of all districts
in offering such programs. In contrast, a Connecticut statute
requires boards of educatiqn in towns with populations of 10,000

or more to establish adult éducation programs. (See Appendix I-W.)

f. Vocational Education

The State Board has proposed revisions of the statutes
covering vocational education in order to provide programs for all
students who want to enroll in them. (See Appendix I-X for some
of the proposals.) In addition to vocational education provided by

local districts at their discretion, county-wide and state-wide
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access to vocational schools would be provided tuition free. The

State Board would determine the need for county vocational schools
and require county boards of chosen freeholders to establish such

schools within four years after receipt of the State Board's reso-
lution. Considerable control of all vocational education would Lo
created at the county level via coordinating councils and career

education coordinators, the latter appointed by the Commissioner

to serve as state employees.

The proposed legislation seems to go further to assure
opportunity in this area than statutes in other states have gone.
California has set up a system to create a master plan for voca=-
tional education. (See Appendix I-Y.) A Florida statute creates
an apprenticeship program, an idea that is not represented in the

New Jersey State Board's proposals. (See Appendix I-Z.)

g. Alternative Education

Within the area of vocational education, the State Board has
proposed legislation to provide students with the opportunity for
"alternation of study in school with job experience in an occupa-
tional field." (See Appendix I-AA.). This legislation would con-

stitute an important step in creating alternative modes of education.

More is needed, however, particularly in the light of growing
interest in the concept of alternative schools and opposition to
them from some interest groups. Some form of enabling legislation
might be sufficient at this point. A proposed statute would desig-
nate selected schools or school districts as experimental for the

purpose of developing new programs. (See Appendix I-BB.) However,
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provision for waiving some statutory requirements (teacher

certification, for example) would improve this model act.ll

11. See Section 1V, below, for further treatment of this subject.
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II. Iunding Thorough and Efficient Education

Once the Legislature has fulfilled its obligation of
defining "thorough and efficient education," it must still, under
Robinson, ensure that funds will be availuble to provide that
education. The Court did not spell out how the Legislaturo should
go about achieving this goal. It expresaecd doubt that a thorough
and efficient system could be funded by relying on local taxation.
But it did not rule out some use of local property taxes. Nor
did it preclude local government from taxing itself to provide

more than the "constitutionally mandated education." (62 N.J. 473,
303 A.2d4 273, 298.)

Numerous studies have been made of the alternatives available
to legislatures faced with the need of revamping their means of
financing public education. This is an area of great complexity,
as the number and length of the published analyses and proposals
suggest., It is not possible in the present study to do more than

indicate some of the issues that the Legisiature should consider

and to present a few statutory models. For a more comprehensive
look at school finance legislation, a 1974 publication of the

National Legislative Conference called New Programs of State School

Aid is recommended. Other studies of Alternatives published

this .year include a report to the New Jersey Education

Reform Project by Berke & Sinkin, "Paying for New Jersey's

Schools: Problems and Proposals" and a publication of the National

Urban Coalition, "Urban Schools and School Finance Reforn."

A sound approach to public education in New Jersey must

include at least three elements: (1) determining the cost of a
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thorough and efficient educational system for all the children
of the State; (2) raising the necessary funds in an equitable
manner; and (3) ensuring that those funds are made available to

and are expended by every school district to meet local educa-

tional needs.

A. Determining the Costs of Education

Traditionally, New Jersey school districts have determined
their educational costs through the local budget process and have
raised most of the funds locally. The Supreme Court found such

a system unconstitutional in Robinson v. Cahill. There are a

number of alternatives to virtually unrestricted local discretion
to establish educational costs. First, the State might itself
determine how much a thorough and efficient education ahquld coat
for every child in New Jersey, taking into account special annual
educational cost factors, regional cost of living differences, and
the cost of correcting existing educational deficiencies, and require
each district to expend the requisite amount. Second, the State
might establish minimum, and perhaps maximum, expenditure levels,
but permit local discretion within those limits. Third, the State
might determine particular cost elements (such as, for example,
personnel salaries), or the State might mandate a process by which
local districts must determine their costs. For example, Colorado
has established a "Program Planning, Budgeting, and Evaluating
System" (PPBES), which focuses on the costs of particular programs
or goals (e.g., teaching reading to illiterates) rather than on

costs of particular resources (salaries, books, etc.). (See
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Appendix II-A.) All local school districts are required to use

this system, following a manual issued by the State Department

of Education.l2

California has taken a much more tentative approach. A 1969
act created an advisory committea on program and cost effectivencsas
to advise the State Education Department on the worth of education

projects. (See Appendix II-B.)

B. Raising Funds Equitably

The recent study by Berke and Sinkin referred to above suggests
two main ways for the New Jersey Legislature to meet the Robinson
mandate. The first is by full state funding. Under this approach,
the State would raise and allocate to local districts all funds
‘necessary for a thorough and efficient system of education. The
second method would aim at improving the fairness and adequacy of
state/local sharing of educational costs. Under both methods, there
is a range of possibilities regarding the revente-raising techniques
to be used. Most states continue to rely on a combination including
state income and property taxes, and perhaps local property taxes
as well. Some examples follow:

l. Maryland: Senate Bill for Full Staée Funding

Maryland Senate Bill No. 736, introduced February 27, 1974,
represénts the first approach: it is desigred to provide for full

state assumption of the custs of local public education. (See

Appendix II-C.)

12. 1In New Jerdey, the State Department has encouraged local boards
co adopt thise budgeting method, and it is in use in some diatricts.
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Under this plan, the state would pay for the "basic current
expense program," which would include two elements. First, the
state would pay each county (and the City of Baltimore) an amount
equal to ite "basic current expenses" multiplied by the number of
enrolled pupils. Each county's basic current expenses would con-
sist of its expenditures less payments for debt service, transpor-
tation, handicapped pupil; driver education, énd food services
(§ 128(b)). Secondly, where this amount is less than the "maximum
expenditure level"--defined as the highest basic current expense
per pupil expended by any county in 1973-74, adjusted in accordance
with changes in the Consumer Price Index--the state would pay the

difference, phasing in the increase at one-third per year for three

years (§ 128(C)).

In addition to this statewide equal per-pupil expenditure (by
the end of the transitional period), state funds could be used for
compensatory education (§ 100). Furthermore, the state would pay
the costs of other categorical programs such as transpbrtation,

education of handicapped pupils, food services, and school construc-

tion.

The program would be funded by (1) incréases in the personal
graduated net income tax (from 2-to-5% rates to 3-to-11% rates)
(S 288 (a)), in the corporate net income tax (§ 288(a)), and in
the franchise tax on financial institutions (new § 128A(C)), and
(2) the imposition of a statewide real property tax of $1.50 per

$100 of assessed valuation (§ 30A). The bill does not seem to limit
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local leeway, except indirectly through the provision that teachers'

salaries be paid "totally from state funds as provided in the annual

budget" (§ 1l1l).

2. Florida Education Finance Act of 1973

Florida's new school finance law creates a two-part system (See
Appendix II-D.) First, each local district must levy a 7-mill tax;
if this levy fails to yield the "basic student cost" per weighted
pupil, the state will make up the difference.13 The "basic student
cost" is set by the legislature; for 1973-74 this amount was set at
$579, of which 7% was $40.53. Secondly, the state will guarantee a
minimum yield for each additional mill levy (up to 10 mills) locally
imposed; this minimum yield is 7% of the basic student cost per

unweighted pupil for 1973-74 and 8% thereafter.

The Florida scheme has some novel features, including an
elaborate perépupil weighting system and a cost-of-living factor.
The cost-of-living differentials are to be adjusted annually by the

legislature.

3. Kansas School District Equalization Act

Kansas' new school finéncing scheme is pasically a complicated
foundation program without a fixed foundation. (See Appendix II-E.)
State aid equals the difference betwéen a district's budget for
opera£ing expenses, set locally in compliance with state requirements,

and a local share based on the district's ratables and personal in-

13. Since no district now raises more than the guaranteed amount
from this minimum tax levy, the question of recapture is moot,
but evidently the present lagislation would permit a district
to keep any excess. See Grubb, NEW PROGRAMS OF STATE SCHOOL
AlD 852 n. 2 (1974). 3
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come and its relative enrollment-size(§ 72-7043). There is no
. non-matching state aid--i,e., aid which varies with educational needs
| rather than district wealth--for general purposes. However, state
aid for transportation (§§ 72-7047, 72-7050) and for such categories

as vocational education (§ 72-7057 et seq.) is treated separately

from the regular budget.

The limitations on the permissible rate of growth of expendi-

tures are designed to reduce the inter-district disparities over

time: low-spending districts may increase expenditures by 15% per

year, whereas high-spending districts are limited to a 5% annual

increase (§ 72-7055).

C. Distributing Funds

Effective distribution of the needed funds is predicated not
only upon a determination of how much it costs to eduéate a "normal"
student, but also upon the cost of meeting special and capital needs.
Moreover, the distribution mechanism must assure that the funds
actually get wheré they are needed and are spent for the required

purposes.

l. Special Needs

Distributing state aid on the basis of actual (or estimated)
costs of a variety of special needs will equalize educational
opportunity. This approsch is the basis of a full-funding scheme
and is also typically part of a shared-cost scheme. The funds may
be allocated through the use of weighting, through categorical aid,
or by a cost-of-living differential.
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Florida uses an elaborate weighting system, with some 25
categories; the weights are intended to compensate for a variety
of educational needs cuused by such factors as age, special needs
(exceptional and vocational education), and disadvantage (compen-
satory education). (See Appendix II-D, Sec. 4.) Local districts
receive money based on the anticipated costs of the program(s) in
which each student is enrolled, rather than on student classification
per se. Thus, "individual student needs are made tha most important
part of the basic allocation formula.“14 In addition Florida requires
that 90% of the funds generated by these weightings actually be used
for the intended beneficiaries (Sec . 11(3)).

The Florida act also uses the categorical-aid approach, most
notably to provide funds for construction (see p. 33, below). 1In
Utah, a categorical aid program is used to support such
activities as instructional media centers, extended year or day pro-
grams, community school programs, distinguished teaching salaries,
and dropout prevention, as well as to prov;de funds for compensatory

education. (See Appendix II-F.)

2. Capital Costs
Under the present New Jersey law, state, aid for capital
costs is severely limited. It is provided on a per-weighted-

pupil basis; which may not exceed the difference between a local

14. The Woodrow Wilson School of Public and International Affairs,
Financing Education in New Jersey: An Interim Report, June,
1974, at 18. NEW PROGRAMS OF STATE SCHOOL AID pouints out, how-
ever, that "in Plorida the form which aid for compensatory rduca-
tion takes--different weights in calculating the number of weighted
pupils in each district--means that the amount of aid is a function
of local expenditures per weighted pupil." It contrasts this
method of proviciing such funds with the categorical aid approach
used in Utah. 3




fair share (determined by applying a rate of .075 per $100 to

the equalized full valuation of the taxing district) and $45 per
weighted pupil. 1In 1973, an amendment to the school finance
.statute provided that no district should receive less building aid
than it had received in 1972-73. The effect of this change was to
continue aid to many districts which would otherwise have received
none because their equalized valuations had increased and/or their

total ‘weighted) enrollment had dropped.

This method of providing state aid for construction and other
capital purposes i3 inadequate, not only because of the extremelf
low per~weighted-pupil figure of $45, but also because it does not
permit allocation according to need. (The save-harmless amendment
only compounds tiie inequities.) Under full state funding, this
kind of formula would no longer be necessary, and the inequities
would presumably be eliminated. In Maryland this result has already
been achieved, although the bill requiring full state funding of all
education costs has not yet been enacted. ' Under a statute which
took effect in 1971, the local districts do not pay for school
construction or capital imp;ovemenﬁs (including debt service for
these projects). (See Appendix II-G.) Federal funds are utilized

firét and the state pays whatever excess is needed.

Another approach, in the Florida statute discussed above,
should also eliminate the inequities inherent in New Jersey's
state building aid program. Section 7 of the Florida act gives

the commissioner of education the power to determine the school
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plant needs of each district (based on elements listed in the law)
and to allocate funds to each based on its needs. (See Appendix
II-D.) The law also sets expenditure priorities and under certain
conditions, requires the use of specified design and construction
techniques (Sec. 8). It thus gives the commissioner much more
control over the development of school buildings and facilities
than New Jersey state education authorities have. At the same time,

funding is much more flexible and equitable than in New Jersey, since

it is based on overall needs.

A bill introduced in the New Jersey Senate in 1973, the "Public
School Financing Act," (S. 2136) would, however, improve the situation
here. Under it, all capital costs would be funded by the state.

Funds would be distributed on a per-pupil basis, but capital projects

designed to remedy present inadequacies would receive highest priority.
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III. Assessing Education

The Supreme Court in Robinson held the State accountable
for achieving a thorough and efficient educational system. It
criticized the State for not having defined the Constitutional
mandate, as well as for not compelling local districts to raise
enough morey to fulfill it. 1In thus holding the State responsible
for local outcomes, the Court implied that the State must continuously

assess the achievements of the local districts to ascertain whether

they ‘are meeting whatever "prescription" for thorough and efficient
education the State finally "spell(s] out". (62 N.J. 473, 516, 303

A.2d4 273, 295.) The trial court had addressed itself to this need
more explicitly, saying,

While equalizing tax burdens may be readily
accomplished by kuown means, it may be more

difficult to assure that additional school

funds will actually result in improved

education.... ducation must be raised to a "thorough"
level in all districts where deficiencies

exist.... The State Board and the Commissioner

have ample statutory power to measure pProgress....

(118 N.J. Super. 223, 281, 287 A.24 187, 217)

A statewide program to assess pupil achievement at certain grade
levels has been developed in New Jersey. (See discussion below at
p. 37.) That this program will prove adequate to inform the State of
any and all deficiencies in school programs is unlikely, however,
particularly since it was implemented before a definition of thorough
and efficient education had been formulated. The Legislature should
consider passing legislation that would require the State Department

and/or local distriets %o use other methods of measuring the progress
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of the schools, Before turning to statutory models from other states,

however, a brief analysis of the corcept of accountability should

be helpful.

A. Theoretical Bases of Accountability

Accountability in education has become a broad concept, ranging
from the traditional s:andardized testing of school children to
expert evaluation of entire school systems. Although there is dis-
agreement over who is most responsible for educational outcomes--
administrators? teachers? students themselves? parents?-- some sort’
of consensus seems to have developed to the effect that school
administrators and teachers ought to be held responsible to some
extent. As of the fall of 1972, 23 states had enacted some kind of
accountability legislation, and iin 16 other states bills were to be
introduced during 1973.15 Many of these statutes or proposed statutes
mandate a statewide testing program. Although the laws do not always
make the purpor : of these testing programs clear, they are, or ought
to be, means to an end: a way of finding out where the weaknesses
and strengths of the schools‘lie, where they Fre succeeding or failing
so far as certain specified outcomes=-~usually in basic skills--are
concerned. . |

Some critics of the puklic schools would also hold them

accountable for meeting process standards. Charles Silberman's

study, Crisis in the Classrocom, seems to support that view, focussing

15. Phyllis Hawthorne, Legislation by the States: Acconntability
and Assessment in Educat.on, April 1973,
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as it does on the glaring inadequacies in the learning environment
that exist even in well-off suburban schools. Developing assessment
techniques to measure this kind of achievement is perhaps even more
complex than creating sound techniques for measuring outcomes, but

. 16
considerable research is in progress. And some legislation taking

this approach has been enacted.
B. Implementation
1. General Mandate to State Board of Education
Maryl#nd's accountability statute is typical of laws giving
state agencies the authority to require self-evaluation of the schools.
This legislation requires each school to set goals and objectives,
assess the needs of its students, develop programs to meet those
needs, 'and then evaluate the programs to see how effective they "are.
(See Appendix III-A). The overall process is very similar to that
which the New Jersey State Department of Education wants to establish.
The Commissioner already has power to conduct statewide tests
under N.J.S.A. 18A:4-24, pursuant to which NJAC 6:39-1] et seq. has
been promulgated by the State Board of Education. The State Board
has approached this testinqurogram as a needs assessment. It would
continue to implement this approach under the'proposed revisions of
the Administrative Code. Yhe new regulations would emphasize local
self-evaluation, although proposed N.J.A.C. 6:36-1 et seq. provides
for an Educational Planning Bureau whose duties wotld include approving

local evaluation programs (6:36-1.3). (See Appendix III-B). N.J.A.C.

16. E.d., papers collected by Herbert Walberg in Evaluating
Bducational Performance.
14
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6:27-3.1(a) (3) sets general guidelines for local assessment, including
a directive that the assessment should include "determination of
special abilities and interests and physical, mental, emoticnal and
social factors which affect learning” and a list of assessment proced-
ures to be included in the system. Based on its needs assessment,
each district is to develop an educational program which "must set
forth the provisions to be made for students with special needs
(handicapped, disadvantaged, gifted and non-English-speaking).”
(6:36-1.2 (a)) Presumably, then, the district's self-evaluation
program would include determination of the degree to which these
special needs are being met by the provisions established in the
educational program.

The weak link in the State Department's proposed accéuntability
scheme is its failure, thus far, to specify outcome étandards for
grade levels. It may well be that the State Department will do so
in the future, when the results'of the statewide testing program are
clear. But it may feel constrained to avoid doing so as long as one
'part of N.J.S.A. 18A: 4:24 remains in effect: the last sentence of that
statute makes it clear that local districts have power to set standards
for promotion. (See further discussion below at p.4l.)

2. Specific State Legislation

a. Statewide Testing
Some states have passed laws that hold the schools responsible
for at least some measureable outcomes. Florida's Educational Account-

ability Act of 1971, for example, requires the commissioner of

a5
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education to establish annually basic statewide educational
objectives for each grade level, including reading, writing

and mathematics; to administer statewide tests to determine

the degree to which these objectives are achieved; and to report
the results by grade and subject area for each school district.
(See Appendix III-C.) The law provides for gradual implementation
of these procedures, requiring only one of the basic subject areas
to be covered in the first year. A bill which would further delay
the process of implementation is presently before the Florida
legislature.

California also requires statewide testing, but one program
takes an approach different from Florida's. It focuses on basic
reading skills in primary grades and the intention is to preveqp
and/or correct reading disabilities. (See Appendix III-D.) Thus,
the use to which the results of this testing program must be applied
is clearly spelled out in the legislation, which is not the usual case.

b. Setting Standards and Performance Objectives

(1) For Administrators and for Teachers

N.J.S.A. 18A:6-75, enacted in 1971, represents a
very tentative step in the direction of evaluating.teacher per-
formance. It merely gives the Commissioner authority to establish
a project, enlisting the voluntary cooperation of local school
districts, teacher training institutions, and professional organi-
zations, which would develop performance criteria for assessing
feachinq competence prior to certification. Other states have
gone much further in this direction. Virginia has enacted very

specific performance objectives (although the statute refers to some
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of them as "Planning and Management Standards") for administrators

and teachers, spelling out the duties of tuperintcndents, principals,
and classroom teachers. The objectives for teachers are most interest-
ing; for example, "The teacher shall provide for individual difference:
«es by providing different material and creating different achievement
standards according to individual ability and/or past achievement and
by giving the pupils opport.nities to work independently on."meaning-
ful tasks." (See Appendix I=D.)

Another approach to the accountability of school personnel has
been taken in California. There the Legislature has directed each
school district to develop and adopt guidelines for evaluating the
performance of certificated employees and has designated elements whic]
must be included (one of which is "the establishment of standards of
expected student progvess in each area of study.") Based on these
guidelines, each district must adhere to basic procedures in evaluatin
personnel. (See Appendix III-E.) |

(2) For Pupils

Educators have not yet agreed on any one approach to standard
setting for students. One issue involves the kinds of standards that
should be se2t. The Legislature or State Board could set minimum stand
ards of achievement in any number of areas, at any number of levels; a
danger in this approach is the tendency to set minimum standards by
reference to "grade equivalent scores" on standardized achievement
tests. Since the scores on these tests in fact represent averages, sc
students will always score below the minimum standard and some will

always score above it. One expert has concluded that a different kind

4’y




of test must be created, directed specifically at measuring a minimum

acceptable level of performance in the relevant subject matter and
17

grade level. In qgeneral, however, the setting of minimum standards
suggests a rather broad approach to assessing student achievement.
Another kind of standard could be utilized. Specific performance
objectives could be formulated for different subjects at various levels.
This kind of standard lends itself to a highly sophisticated and detailed
apprcach; for example, achievement in 9th grade mathematics might equal
mastery of a number of specific problem=-solving techniques.

Another issue in standard-setting for pupils concerns the nature
of the learning chat should be measured. Traditionally, schools have
tested students' cognitive skills, but some educators now bkelieve that |
schools should be concerned with and test for the development of affective
skills. A number of the states that have established goals for the
schools include affective outcomes in their lists. (See, e.g., Appendix
I-D.) Evaluation of the schools' attempts to fulfill these goals would
seem to be iecessary.

In New Jersey, although these theoretical considerations have
been discussed, the debate has not eventuaﬁed’in any uniform, statewide
standards for pupils. The local districts have maintained control of
promotion and graduation requirements.

Because of the allegedly common practice in at least some urban
schools of promoting students automatically (so-called "social promot~-

ions"), some reformers suggest that statewide standards for promotion

17. Garlie A. Forehand, Assessment, Diagnosis ahd Response in A
Thorough and Efficlent Education, 1974.
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and graduation now be set by the legislature or the State Board of
Education. Legislation would be required to accomplish this goal,
at least where promotion is concerned. (See discussion of N.J.S.A.
18A:4-24, above; at p.38.) As to graduation requirements, the State

Department of Education has recently proposed a regulation which would

set "minimum competencies" for graduation. (See Appendix T7.-H.) Although
this proposal is a step in Fhe right direction, it hardly seems ade~-
quate to solve the problem, which originates in the promotion practices
of some districts. The Flor.ida act described above provides a better
model. (See Appendix III-C.) |

It should be noted that the objective behind uniform statewide
standards of this kind is to hold the school system accountable by
preventing it from covering up real outcomes. Student accountability
is not really involved here. That concept hardly seems warranted by the
circumstances of urban schools.

¢. Comnunity Involvement
Provision is usually made in statutes requiring statewide:

testing for some kind of publication of the results. In New Jersey
a legal battle has been waged (and may contiﬁue) over such public
disclosure, but the outcome thus far has been to permit publication.
The State Department's proposed regulations governing self-evaluation
of the schools do not speak to this issue, nor has further legislation
to clarify the Commissioner's power been proposed. Such a law has
been passed in Florida. (See Appendix III~F,)

Some of the provisions in the proposed régulgtions governing the

approval process for individual schools touch on community involvement,
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thus implying that parents and other members of the community should
participate in the process of making the schools thorough and efficient.
For example, the first step for a school district in developing an
educational process plan (required for state approval under proposed
regulation 6:27-3.1) is the satting of process and oufcome goals,
which are to be developed through the cooperative efforts of staff,
parents, community and,where appropriate, children. More specifically,
the proposed revisions of the Administrative Code would provide
"parent councils" for programs of compensatory education. Proposed
regulation 6:30-6:14 requires each district that receives funds for
compensatory programs to create a system-wide counci!l "composed of
greater' than a simple majority of parents of educationally deprived
children." Not only is this council to assist in development of the
programs, but it is also to pafticipate in evaluation.

Other sta;es have taken the advisory committee approach to account-
ability in the school system as a whole, rather than just in one area
such as compensatory education. Colorado, for example, has created an
- advisory committee.to assist the state board in setting up an account-
ability program, as well as requiring local béards of education to
appoint similar "advisory accountability committee(s)." (Seg Append%x
III-G). The primary intention behind such statutes is undoubtedly
to provide a means oa opening up school systems to the communities
they are intended to serve, to make them more readily accountable to
those communities. But at the same time, laws of this kind create
another level of accountability: those parents and citizens who serve

on such advisory committees will also be responsible to some extent for

20
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the outcomes of the school system. A Florida statute requiring local
school boards to establish advisory committees recognizes this implic-
ation and requires the state department of education to appraise the

effectiveness of committees. (See Appendix III-H.)
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IV. Corrective Action

Legislation defining thorough and efficient education,
establishing a mechanism to fund such an educaticn for all children,
and requir.ng evaluation of the results of these changes is not
enough to ensure equal educationa. oppmortunity. WwWithnut an enforce-
ment mechanism that works, the effectiveness of legislation will
depend upon the voluntary compliance of local school districts. In

Robinson v. Cahill, the New Jersey Supreme Court made it clear that

the State must provide a thorough and efficient education to all
pupils, notwithstanding "local failures"; the State must stand ready
to "compel" local districts to comply with the Constitutional mandate
...and if the local government cannot carry
the burden, the State must itself meet its
continuing obligation.
(62 N.J. 473, 515, 303a.2d4 273, 297.)

There are a number of ways for the Legislature to ensure Lhis sesull.

A, Present Remedies
l. Order Issued by the Commissioner
N.J.S.A. 18A:4-23 gives the Commissioner of Education power
to enforce the rules and regulations promulgated by the State Board
of Education. The section of the Administrative Code which spells
out the Commissioner's powers states as folleows:
The Commissioner is empowered to decide
legal controversies and disputes arising
under school laws or State Board regulations
and his decisions have the force of law.
(NQJOAQCC 685"1.2(&) 10)
It is unclear whether the Commissioner has the power to issue orders
with "the force of law" where he becomes aware that a loc ' district

is violating a law or regulation but the violatior tas not eventuated

o2




in a "legal controversy" involving a hearing before him. A
strong argument can be made that the Lugislature intended the
broad language of N.J.S.A. 18A:14-23 to include such a power. And
it is a matter of administrative law that administrative agencies
have the power to promulgate rules and enforce them, although not
necessarily without a quasi-judicial hearing.18 In any case, the
Commissioner's power to issue an order settling a controversy has
been used to remedy numerous situations in which the right of
individuals or groups of students to a thorough and efficient

education was threatened, impaired, or denied.

2. Withholding State Funds

At present, the Commissioner also has the power to withhold
state funds from districts that do not comply with state statutes
or regulations of the State Board of Education. (N.J.S.A. 18A:55-2.
N.J.A.C. 6:0=~1.2(a) 8.)19 But he has virtually never exercised this
power,20 and it is unlikely that he will do so in the future, since

withholding state funds has an immediate adverse effect on the

18. DAVIS, ADMINISTRATIVE LAW §5.01 (1958).

19. This power seems to presuppose the existence ¢f authority
to issue an administrative order without a quasi-judicial
hearing. Several cases decided in recent years also imply
that the Commissioner does in fact have such authority. See,
.g., State Board of Education v. Board of Education of Netcong,

1os N.J. Super. 564, 262 A.2d 21 (1970), E?f'd.,s7 N.J. 172,
270 A.24 412 (1970).

20. 1In other situations where federal or state law provides for
cutting off funds in the event of non-compliance, a similar
reluctance to use this power has been apparent. In the case
of education, as the level of state funding increases, the
Commissioner's reluctance to cut o.f funds would also probably

grow. 53
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education of the children of the district. The New Jerscy
Education Reform Project of the Greater Newark Urban Coalitio
has proposed in its "Memorandum No. 3: Concerning Thorough and
Efficient (Draft Definition)" that the power to withhold funds
be supplemented by a requirement that school districts whose
state funds have been withheld nevertheless maintain their per
capita expenditurces on pain of a criminal penalty. Although it
is probably true ‘hat no district would go :o0 far as to risk such
an outcome, theoretically it could happen, and in that event the

children of the district would be denied an education.

B. Proposed Remedies

From the above discussion of Lhe remedies that are presently
available, it is clear that existing sanctions are not sufficient
to carry out the mandate of Robinson. Additional remedies must be
provided by the Legislature.

1. Approval Process

The State Department's proposed revision of the Administrative
Code would create (in 6:27-1.1) a process whereby all schools would
be subject to approval by the State Board. Although implementation
of this process would improve upon the prescent situation, in which
only secondary schools are subject to approval, it is not designed
as a sanction against specific violations of the school laws or
regulations. Under it, each school would have to be approved once
every ten years by the State Department of Education and annually
by the county superintendent of schools. The proposed Code section
envisions voluntary compliance with standards set by the State Board

It provides only one repercussion for a school that is not approved:
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inclusion in a published list of such schools. (Proposed N.J.A.C.
6:27-1.1(g).) Certainly school authorities will not want their
schools to be on an unapproved list, but, nevertheless, this
sanction is not formidable. Standing alone, it would surely not

be sufficient to meet the State's constitutional obligation.

2. Sequential Responses to Violations

What seems to be needed is a set of remedies to be invoked
more or less in sequence, rising from the level of informal action
to institution of formal and serious sanctions by the State;

a. Informal Action

When in the course of evaluating the progress of the schools the
State Department becomes aware that a district has not moved forward
sufficiently toward the goal of providing a thorough and efficient
education to all its students, the Commissioner should be empowered
to advise the locﬁl board of education of the Department's f£indings
and warn it that the deficieacies must be cokrected within a speci-
fied reasonable‘pe;iod of time. At the end of that period, the
action of the local board would be evaluated and approved or dis-

approved.

If it is found that the local board has Zailed to remedy the
deficiencies, the Commissioner should be empowered either to re-~
allocate specific resources within the district and/or to require
teachers and other school personnel to enter inservice training
programs. If the Commissioner finds that one or both of these

measures would be insufficient to ensure the Constitutionally
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mandated education, he would have tc resort to more formal action.
He miéht be required to obtain the approval of the State Board to

move to that level of enforcement.

b. Formal Action

(1) Authorize Experimental Programs

The Commissioner should be given the power to authorize a
local hoard to carry out innovative or experimental programs in
ordexr to improve the quality of education in the district, notwith-
standing any other provisicns of the education laws. Such a power
would be of little use, however, unless the State Department of
Education had previously been given the means to help local districts
create such experimental programs.

(a) Technical Assistance and Funds for Experimentation

The State Department's proposed revision of the Administrative
Code includes several provisions under which the Department would
aid lucal districts in developing proérams. The proposed creation

of an office of.early childi.ood development21

falls into this cate-
gory, as do provisions for the development of models for local
programs (N.J.A.C. 6:38-1.1) and for the establishment of regional
field offices of the State Department (”educétional improvement
centers"--N.J.A.C. 6:40-1.1) which would provide research and
development support to county offices and local school districts,
pursuant to an act giving the Commissioner authority to establish

a system of centers for research and demonstration (N.J.S.A. 18A:6-71).

2l. See discussion in Part I, gupra. pp. 21-22,
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If these provisions are to be implemented in a useful way,

funds must of course be available to the State Department. Funds
for local districts to create experimental programs can also serve
as a meaningful incentive. Proposed legislation to designate
selzcted schools as experimental, discussed in Part I, above, is
most significant in iis provision of such funds. :5.:. Appendix
I-BB.) Another model for such legislation is Ute’' ‘- ~ducation
finance statute, which provides specific sums for experimental pro-
grams and requires that local districts submit programs for funding

to the State Board of Education. (See Appendix II-F.)

. Utah has also fashioned an incentive for "higher quality
instruction" by providing a state contribution to districts that
submit plans for improving teaching techniques. The funds are to
be used to supplement the salaries of teachers who participate ‘in
innovative programs or perform "leadership services." Other states
have also taken steps to provide the means to improve teacher per-
formance. Although it is not as direct an incentive as that pro-
vided in Utah's education finance law, Florida's Teacher Education

Center Act of 1973 creates a method for schools to improve the

quality of their instructions. Under it, centers are to be established

and funded jointly by school districts and célleges or universities.
(See Appendix IV-A.) Among other functions, these centers are to
provide inrervice as well as preservice teacher education, to
‘recommend programs through which provision is made for alternative
routes Lo certification and completion of master's degrees,"22 and

to initiate "any program determined to satisfy a need demonstrated

22. New Jersey has taken a tentative step toward exploring this
kind of provision in N.J.8.A. 1BA16-75, o'
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within the school district." The centers must be approved and
regularly evaluated by the State Department of Educatien, which

is also authorized to contributa funds to them for specific

purposes.

Special purpose legislation in Californija attempts to enq&ch

the training of teachers who work in poverty areas (See Appendix
Iv-B.) It makes funds available to school districtg for expenses
in excess of their own revenues incurred to establish preservice
or inservice training programs in schools designated as “coﬂcen—
trated areas of poverty and social tension." The legislature sets
forth specific components for 8-week programs, as well as providing
for their evaluation. As in Florida, there is no provision for
direct_remuneration of teachers who participate in these progfaps.
Howeveg, such programs might well provide teachers who have not
been performing adequately with a means of upgrading their skills.
In this way, they would tie in with the proposal of the Education
Reform Project that teachers who fail to achieve a specified per-
centage of one yeaf's expacted growth in basic skills for their
classes in each of three coqsecutive vears be required to return to
school for remedial courses. Rath. than merely taking theoretical
college courses, however, such teachers may well benefit more from
the kind of program set forth in the California legislation: the
program combines classes in, among others, psychology, sociology,
and learning disabilities, with demonstration teaching, classroom
observation, and home visitation. Another feature might be added
to the special purpose California model. In order to reward teachers

who take on assignments in districts where t's percentage of disad-
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vantaged children is high, the State Department of Education might
be empowered to offer salary increments cto them in ti.a way that the

Utah legislation provides extra pay for teachers who lead or partici-

pate in experimental programs.

(b) Suspension of Statutory and/or Regulatory Requirements.

In addition to providing funds for experimental programs, more
flexibility is needed in some areas covered by existing statutes if
local districts are to meet the challenge of providing thorough and
efficient education. The requirements for certification of £eachers,
for example, may be too rigid, as well as ineffective in ensuring
high quality teaching. New Jersey has taken a tentative step toward
requiring evaluation of a teacher trainee's performance in the class-
room b?fore certification (N.J.S.A. 18A:6-71). Such a requirement
would create a beneficial side-effect if it'encouraged teacher train-

ing institutions to put more emphasis on practical experience in the

classroom.

In some cases, waiver of some certification requirements would
enable a school district to improve its programs. Alternative
schools such as the one in.ﬂéonia have utilized the talents of
local business and professional people such és journalists and
sculptors to give their students training that other schools do not
and could not provide with full=time certificated teachers. Use of
non-certifi.ated teachers has been and is being opposed by teacher's
assocliations; legislation may be needed to strengthen the State
Department's power to encourage such experiments, although inder
N.J.A.C. 6:11=3.14 the Commissioner has authority to waive certifi-

cation requirements for schools with "experimental curricula."




Specific authorization for the employment of classroom aides
or the use of volunteers to tutor children and perform other educa-
tional sexrvices may also be useful. Voluntary and paid aides are
widely used in New Jersey, but there is no uniform set of standards
governing their qualifications. The Administrative Code (6:11-4.9)
essentially leaves this matter up to local districts. Ohio iaw
defines these employees, gives the State Department power to pre-j
scribe qualifications, and sets some of their duties and rights. i
(Appendix IV-C.) But it also limits the number of aides who. may
be employed in a schooi to one for each six full-time certificated
teachers. This feature seems to be a serious limitation on the
effective use of aides. In addition to providing for paid educa-
tional aides, Ohio schools reportedly are served by an organization
- called' Volunteers in Education, which encourages citizens to dohate

their time and skilis to read to children, assist in school libraries,

and so forth.

Suspension of some regulations governing school buildings may
also be necessary ﬁo encourage districts to try new programs and
teaching techniques. To establish alternative schools, for example,
districts may need to utilize non-school buildings. Although safety
requirements must not be suspended in any instance, the State Depart-

ment should have the power to suspend some other non-vital regulations

regarding facilities.

Finally, modification or suspension of regulations defining
the school day and year is needed to encourage school districts

to find ways of better utilizing their facilities to benefit pupils.
| 60




Massachusetts, among other states, has authorized local school
districts to operate schools on a twelve-month basis if the school
board so decides. (See Appendix IV=-D.) Utah has gone further,
providing funds for extended year, extended day, and summer pro-
grams approved by the state board. (See Appendix II-F.) The
extehded day concept could be very useful to older -disadvantaged
children who can find jobs during part of the day. But it should
aiso encompass the use of the school during non-school hours for

study and supportive activities.

In a related . provision, Utah seems to be moving toward this
vision of the school as an institution to serve community needs.
It has allocated funds for "community school precgrams," supporting
the idea that "the schools belong to the people," who should be
involved in "determining the role the schools shall'play'in solving
individual and community problems." (See Appendix II-F.) Florida
has also made a step in this direction by providing grants for
community schools. (See Appendix IV-E.) | |

(c) Performance Contracting

Another possibility fof solving particu}ar problems in a school
di. 1 wict is presented hy a California statute prov.iding for perfor-
mance contracting. (See Appendix IQHF.) The law puts this program
on a limited and experimental basis and permit. 4its use only in the
areas of elementary reading and mathematiecs. According to the pur-
poses stated in the law, it is designed, among other things, to
bring the concept of "accountability for results" into the public

school system, to demonstrate the effectiveness of innovative
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approaches, and to reduce future costs. Local districts apply
to participate in such a program, and their plans are subject to
the approval of the Superintendent of Public Instruction. One

of the considerations for the Superintendent in approving plans
is the "substantial chance" that the proposed program can be
"transferred and duplicated by the public school system at a later

date, if the special program is found to have merit."

Thus, performance contracting (under the California 1ay at
least) nrovides another means for local districts to experiment.
As 3uch, it can serve a useful function. Giving local school boards
power to enter into such contracts (with the approval of the Com-

missioner or State Board) might prove beneficial to many schools.

(2) Issuance of an Administrative Order

The Legislature should make clear the Commissioner's power
under N.J.S.A. 18A:4-23 to issue (perhaps with the approval of
the Stute Board) an administrative order that would bind the local
school bovard. Such an order could require the local board to cease
improper conduct and/or specify a plan of corrective action which
the local board would be reéuired to initiate. A New York law which
governs community school boards in New York éity gives the chan-
cellor power to issue such an order "after efforts at conciliation

have failed." (See Appendix IV-G.)

(3) Court Orxder

Where a local board refuses to obey an administrative order,

the Commissioner should be empowered to petition a court (e.q.,

the Appellate Division) to convert his order to a court order. The
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New Jersey Division on Civil RightS'hgs such power under N.J.S.A.
10:5~19, as does the New York Division of Humén Rights, (See Appen-
dices IV-H and IV-I.) An analogous provision could be created in
the education law. The court order would be appealable, but if
the local district did not appeal and disobeyed it, it would be

subject to sanctions for contempt of court.

(4) School District Reorganization

In Pennsylvania, another enforcement mechanism is available:
School district reorganization. (See Appendix IV-J.) The law
gives power to local district boards and administrators and county
boards to determine the "appropriate administrative units to be
created in each county" in lieu of the 2,000 school districts that
existed in Pennsylvania in 1963. But it reserves to the Common-
wealth (through its authorized agencies) the power to insure com-
pliance with criteria established by the Legislature where suchllocal
officials fail to act or act arbitrarily outside of those criteria.
Apparently, then, the State Department in Pennsylvania could itself
reorganize school districts if necessary to ensure effective educa-
tion. Similarly, the Board of Education of New fork City has been
given the power to divide the city school disgtrict into a number of
local school districts and subsequeqtly to alter the boundaries of
those districts, subdivide one or more of them, or consolidate two

or more parts of two or more districts. (See Appendix TV-K.)

Although there is no analogous provision in New Jersey law,

the Supreme Court of New Jersey has held that the broad powers




granted the Commissioner in order to effectuate the policies
expressed in the New Jersey Constitution (in, e.g., N.J.S.A.
18A:4-23 and N.J.S.A. 18A:6-9) include the power to merge dis-

tricts, at least where there is a compelling reason, such as the

need to prevent racial imbalance (Jenkins v. Township of Morris

School District, 58 N.J. 483, 279 A.2d 619 (1971)). Whether the
‘Commissioner will use his power under Jenkins in other than racial
situations is unknown. Specific legislation making available to
him the remedy of reorganization where districts are unable or

unwilling to comply with the law would clarify his powers and thus

add to his arsenal of remedies. However, the reorganization of

districts would be impractical and/or ineffective in many situations.

It is not the answer to enforcement prcblems in general.

-
(5) Receivership

The ultimate sanction should be some form of state action to
take over the functions of the noncomplying local board. On the
lowest level, the Commissioner could be given the power to remove
some or all of the members of the local board and require the
selection or election of new members in the manner provided by
N.J.S.A. 18A:12-7 and 14-3. Under New York law, any community school
board of New York City may be removed in this manner. (See Appendi;.
IV-G.) This enforcement mechanism would have the political advan-
tage of leaving the day-to-day administration of the school district

in local hands, albeit new ones presumably better disposed toward

complying with the laws.
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In the event that this remedy seems likely to be ineffective,
the Commissioner or State Board should have the authority to
appoint a receiver or petition a court to do so. Although there
would clearly be a takeover of local functions, the State Department
would not itself have to administer the school district. The New

York law governing community school districts also includes this

remedy. (See Appendix IV-G.)

In some situations, however, takeover by the State itself might
be necessary, and the Commissioner (again, perhaps with the approval
of the State Board) should therefore be given the power to aésume

all the duties and responsibilities of the local board when necessary

to remedy deficiencies.23 The Supreme Court in Robinson seems to have

envisioned this ultimate remedy in requiring the State to meet its
obligations under the Constitution when the local school systems fail

to fulfill their delegated responsibilities.24

Besides the New York law referred to above, which also includes
this remedy, a New Mexico statute provides a model for legislation
giving the Commissioner the remedy of receivership. (See Appendix
IV-L.) This statute creates only one form of takeover--assumption of
local functions by the state board--and thus does not embody all the
possibilities discussed above. Nevertheless: it is worthy of study,

particularly for provisions setting up a procedure for the Commissioner

to follow in carrying out the remedy.

23. Under N.J.S.A. 52:27 et seq. and N.J.S.A. 52:27 D-18, the
Division of Lucal Finance in the Department of Community Affairs
is empowered to assume operating control of a municipality that
is unable to meet its financial obligations. State takeover of
local functions is thus not without precedent in New Jersey.

24. See discussion at p. 45, above. 65
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Conclusion

In order to meet the directive of the New Jersey Supreme

Court in Robinson v. Cahill, the Legislature must define thorough

and efficient education, provide mechanisms for funding that
education and for continuously monitoring the progress of the
schools, and give the Commissioner of Education all necessary means

to enforce state standards and requirements for all schools.

If the Legislature is to enact laws in all of these areas,

it must take a broad and degp view of the goals and functions of
public education. The effbrt involved is massive, but it can be
made, and the rewards will be long-lasting. The present study is
intended to aid legislators by analyzing the areas in which legis-
lation is needed and by providing them with model statutes and bills
from other states. From the sample legislation it can be seen that
a number of states have made significant steps in one or more areas.
But the New Jersey Legislature has the unique opportunity of creat-

ing an overall approach to education that will serve as a general

model for states throughout the country.
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