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PREFACE

This report advances several proposals for protecting the educational
interests of parents and children. That they are treqted unfairly in
their relatlions with schools we take as a fact. We do not seek to deter-
mine whether there is a problem, but rather to specify its character, and
to identify mechanisms which offer some promise of righting the imbalance
between individual families and a massive public monoboly. The past
decade has witnessed growing concern about consumers of public goods and
services. There has been considerable analysis of what 1is wrong, but
little work on how the imbalance between consumers and government
might be redressed. In this report we attempt to begin such wurk.

A word on the way we went about this effort may help readers to
better understand and use it. We did not begih with a particular idea
about how the interests of families might better be served. Rather, we
sought to dctermine whether there were any mechanisms -- short of
tuition vouchers or radical decentralization -—'which might achieve
that end. This approach had éeveral results worth mentioning.

First, we bégan with an exhaustive effort to identify the

available approaches to consumer protection, and to explore their



usefulness. Not surprisingly, most of the possibilities seemed unattractive
for one reason or another. Since it seemed unduly burdensome to explain
in great detail why many ideas were rejected, there is a staggering amount
or work which is not reflected in the body of this report. Some of it is
contained in the appendices, however, and our reasons for discarding many
of the alternatives are summarized in the first chapter.

Second, our desire to present a relatively brief report dealing
specifically with the things which we think ought to be done prevents
us from dealing thoroughly with some of the broader issues. Chief among
these is our assessment of the general prospects for increasing the
fairness and respect with which schools serve families. At bottom, we
believe that the force which can most surely change the position of
these consumers vis:;-vis schools is active consurer organization devoted
to that task. But, as will be made clear at several points in this report,
we are not sure that government can help organize consumérs, nor is it
clear what form such help would take. These considerations lead us to
attend primarily to those things which government can do, even in the’
absence of powerful consumer organization. This is not because we think
that the suggestions which follow are more important than consumer
organization, nor because we think they are necgssarf precursors to it.
Neither of these is true. It is simply because there are several
approaches to consumer protection in education which might be helpful,
even in the absence of vital consumer organization; they might help to
stimulate further development or they might not, but in themselves they
seem vorth exploration.

Finally -- as is probably clear by now =-- the mechanisms discussed



in the body of this report are not a unified strategy for protecting the
educational interests of families. While eaéh'propasal has a good deal

of merit and may complement the others, each stands independently. What

is more, they are proposals for experimentation. They are not advanced as
a golution to the world's problems in education, but as those few approaches
to protecting the interests of families which seem sufficiently promising

to be tried out.



CHAPTER I: PROTECTING THE FAMILY'S INTEREST IN PUBLIC SCHOOLING

The major direct consumer of elementary and secondary education
services is the family. It is the children who must spend ten years or
more in school, and gain the competence and credentials to participate in
our society. It is their parents who are most concerned about securing
training and happiness for their offspring. But the public. schools are a
monopoly supplier of education. With the exception of purchasing a private
educution or a home in a different neighborhood or school district,
families have little choice in education and less influence on how schools
operate. For those without the wherewithal to purchase alternative
education, this leaves only attendance in the particular school and
classroums assigned by public school authorities. Children must heed the
particular teacher to which assigned, or face a variety of discipline
from which the family1 has little appeal.

Most public schools provide no regular and fair means for receiving
and redressing the grievances of families; nor are complaints or inquiries
by parents or children encouraged by school authorities. Public schools
are typically not open to informal pressures which might be asserted by
individual children,or their parents, or groups of fémilies. In fact,
informal pressure in support of the family's in&ependent interest in
education is discouraged.

Families also lack much useful information on how schools perform,
what variety of schooling exists, and how schools compare to each other,
even within their own communities. Families &o not know how schools compare

on their students' tested achievement, the numbers of drop-outs and




.failures, and the reactions of other children. They do not know how

students are graded, tracked, promoted, failed, disciplined, praised,

or excluded; nor what criteria and processes are used to make these
important decisions; nor how they vary among schools. Without-such
information families are in no position to make reasoned complaints,
decide what is important about education, know what is wrong about their
own child's school or figure out what might be subject to redress. By
hoarding this information schools maintain barriers to the family's
independent knowledge and to its assertion of an independent interest.

In theory parents may take their grievances to the local school
board. But local anrds are often unwilling or unable to respond. This
is due in large measure to their almost exclusive reliance on the professional
school staff they are supposed to govern. Just as schoolmen have monopoly
contr;l over information relative to the family, they have the same control
over information relative to the school board. Crucial school decisions
are inaccessible both to the parents of the affected child and to the
school board. In practice this often means that the school ﬂoard, which
is in charge of ggverning, acts only to legitimize the decisioﬁs of i&s
staff. | |

In theory consistent failure of school boards to respond to their
constituencies ~-- igcluding failure to respond to grievances -- can be met
by unseating members and replacing them through the political process.
But the pelitical process (usually election, but in a few instafices
appointment) is a clumsy, expensive, and unlikely way to permit families
to assert their particular interests in their childrens' education.

7
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The interests of the family are necessarily diij?pd in any

¢



elective or appointive process by all others who vote, and espeéially by
politically active special interest groups (such as educators and their
organized associations).

In theory,parents also may participate in school affairs through
parent associations. But in practice éuch associations are often an
{nstrument for legitimizing the school administration; they merely provide
teachers and administrators an opportunity to play show and tell with
parents. Moreover, such parent associations pro;ide little opportunity
for the poor to gain leadership positions and to voice their concerns.
The almost universal objection of school authorities to the development
of independent Title I ESEA parent advisory councils is indicative.

These councils are suppsed to be made up primarily of the parents of

the poor, and are supposed to have a considerable voice in the fundine

and operation of Title I programs designed to benefit directlv onlv their
children. But at every stage local school officials have resisted pressure
to permit such participation. ol

Similarly, in theory, student councils are designed to provide
students with an opportunity to make their views known about school affairs.
But when such elected student groups become active and independent, school
officials typically show unease, and devise means either to keep the
studenf council trivial, or to suspend its operation.

In sum, the schools and the education professions now control the
fate of childrenm in school. Many crucial decisions about children are
made in a closed fashion, with little or no consultation. The criteria

for such decisions are typicaliy unclear and of uncertain worth. While

there is great potential for unfairness, the decisions are rarely



publicized or open. There is little chance for redress of grievances,
either from such decisions or from other acts of school officials.

Redress or appeal is so seriously discouraged as to be virtually impossible.
And finally, information i?out such things =-- about how schools WOrk,.how
they perform, or how they éompare -- is jealously guarded. Simply finding
out what happens is often a monumental and defecating task.

In our view three courses of action are required to deal effectively
with this situation. First, the ;chool professionals' stranglehold over
information shoulﬁ be ended by making available relevant information about
schools. Second, steps should be taken to encourage and secure redress
of family grievances; this would require the establishment by schools of
a fair, regular and effective means of receiving and resolving complaints.
Finally, families need independent assistance to use the information and
complajint procedures, and to exert pressure on schools in support of

_ 3
their educational interests.

The real problem, of course, is not simply to identifv these three areas of
action, but to determine whether and how government could usélely éontributc
to their realization. As a general matter, we are not optimistic about the
extent to which government action will right the fundamental imbalance in
relations between schools and consumers. Our investigations seem to show
that the chief barrier to the protection of consumers' interests in education
is the absence of powerful and sustained consumer organization. While this
{8 a situation to which governmment contributes in many ways, it is by no
means clear that local, state, or federal agencies would provide serious
and sustained support for efforts to organize consumers of education, if

the results would often produce conflict with local public schools.




There is, however, much more persuasive evidence thar government can assist
and legitimize existing consumer organization.
But if government may not be able to create consumer organization

de novo, there are several other useful steps which can be taken:

-- First, mechanisms could be established %o prométe'
fairer procedures in intermal school administrative '
matters, and to assist in recognizing and acting on
consumer grievances.
-- Second, consumers could be provided with external
and independent assistance in identifying and
pressing their grievances.
The first suggestion amounts to a form of administrative criticism --
gomething like an ombudsman, an inspector general, or a General Accounting
- | office. Such an agedﬁy could serve a board of education in several ways:
to provide an independent check on the sche 1s' line administratien:
to provide a mechanism independent of the line administcration for helping
to route and resolve complaints; and to provide a more independent source
of information to citizens and school boards.

. Our analysis suggests that the success of such an agency does not
depend direct}y onithe existence of consumer organizatiomn, but on thé
mandate of a legislative body. If a local school board -- which is the
basic 1eg1slat1ve body for public education in the United States --
decides to support such an agency, then the chances are that if it fails
ff will no; be for lack of political will. The question is whether it
wauld prove viable within the school system and useful to consumers. We
beliéve thg chances for an affirmative answer are good.

The second suggestion -- external, independent assistance for

i families -- is premised on the notion that many important consumer needs




couid not be met by an agéncy which, while imparti#l, was still part of
the school system. Tpere are many cases in which the interests of families
and schools are so dispafate that some sort of adversary relafionship is
inevitable. And while the forum and pfocedures might be provided by an
internal administrative critic, an ombudsman could not at the same time
" be judge and consumer advocate.

This much probably would be obvious to even the most casual observer.
The question is not whether consumers should have independent assistance,
but whether there is any viable way for government to support it. Our
conclusion is that none of the usual forms of lay advocacy are desirable.
We do not say this because lay advocates for consumers might do a poor
job, but because we can think of no solid institutional base for them.
There are no convincing institutional precedents for laymen assuming the
burden of adversary relations with government agencies outside the
political process. And there is no professional base for such activity,
something which would be necessary for the permanence and protection such
advocates would require. Without a professional base, advocacy lacks-
the foundation uaecessarv to ensure ongoing service.

More or less by a process of elimination, then, we conclude that
the only viable basis for consumer advocacy in gduca£ion for the forseeable
future is the legal profession. The law provides the only solid professional
foundation for extra-political adversary relations in American society, and
it is the only profession which would provide a fair degree of legitimacy
for conflict between citizens and government. The relative success of the

Neighborhood Legal Services ?rogram -- and its support from some rather



conservative regions of the bar -- is persuasive eviden€® of this.

1f consumer advocacy for the poor is to be hafnessed to the legal
.frofession, this means that its institutional base would be the Neighborhood
Legal Services Program. But is is important not to lose sight of the fact
that most of the conflict between schools and consumers would not be
legal in character, and it would be a mistake to channel such non-legal
matters into legal procedures and forums. Rather, it would be desirable
to employ non-legal or para-legal assistance and non-judicial forums.

What we have in mind, then, is the development within local Neighborhood
Legal Services offices of an Education Attorney's Office, which would
provide advice and assistance to families. The office would be independent
of the schools, and thus would be appropriate when disputes could not be
resolved without some sort cof adversary proceding. But the office's work
would heavily involve matters that trained non-lawyers could manage --
which means that many of the employees could be laymen, or para-~legal
personnel.

These two prOposalé seem sufficiently sound and promising to be
tried out. We. think they should be established on an experimental basis,
so that more can be learned about how they work, and whether their theoretical
promise bears up in practice. The next two chapters'(II and 1II) of
this report discuss each praposal in more detaii, and the following chapter
'(IV) outlines the experiments we think would be appropriate and discusses
vhat should Qe learned from them. It is no exaggeration to say that these
proposals for consumer advocacy and administrative criticism are the heart
of this report.

They are not, however, all of it. There are two other proposals



which seem sufficiently promising to bear further exploration. But we
are not prepared to recommend that OEO implement them because more needs
to be known. As a result, we will suggest that more time be spent investigating
two possibilities:
-- First, providing technical assistance and
support services to existing local groups
concerged with education, to determine
whether such help would promote effective
and lasting consumer organization.
-- Second, creating a national organization -- a
Childrens' Defense Fund -- which would use
litigation, research, and educational techniques
to focus attention on problems experienced by
consumers of child care services.

The rationale for the first is relatively straight-forward. While
government may not provide the direct motive force for organizing consumers,
it is not unreasonable to suppose that it could recognize and support
existing organizations. Some groups which seek to advance the educational
interests of poor families exist already -- Title I ESEA parent advisory
boards, the occasional active PTA, and a variety of local community
organizations. It is possiblc that assistance would make them more
effective and enduring. Bait at the moment we have little real notion of
how many groups there are, where they are, how likely it is that they
could be helped, and if they could (o what would be reaquired. If it turned
cut that there were a fair number of such groups and if there were some
evidence that they might profit from assistance, we would propose efforts
to provide the assistance and find out what happens. But first
a bit of time is needed to answer these preliminary questions.

The rationale for the second proposal is no more complicated. It

is simply that most problems which families have with schools or other

¢
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child care institutions are the result of structural, not accidental
factors. They occur in mény school districts, and differ little from
one district or state to another. Thus, efforts to illuminate the
problems in one state would be likely to have ramifications in others;
solutions devised for one school idstrict could well be applied to

others; litigation framed for one place would doubtless be applicable

elsevhere. ~
If this is true, then a national organization -- it might be
called a Childrens' Defense Fund — could have an enormous impact.

For a range of school-related issues it could provide focus and
leadership which presently does not exist, and it might have a striking
multiplicative effect at the state and local level. And there are a
variety of issues, in addition to those directly concerned with schools
-- such as day care, juvenile facilities maintained by state agencies,
and juvenile courts -- which badly need attention.

But while we are pretty thoroughly convinced of the utility of a
Childrens' Defense Funi, several questions need exploration. One is
programmatic: what should the focus of its activities be? Another is
whether the organization should focus activity at the national level,
or should it ofganize subsidiaries at the regional or state level? A
final question is both fiscal and political: what should the balance
of support be between private and government funds? These questions
should be answered before proceding further with the idea, and a

modest planning grant should convey the costs of the necessary work.



These, then, are the four proposals which will be
take: up in more detail in the following chapters. But since we arrived
at these proposals by eliminating many others, it may be helpful to
discuss the range of options with which we began, and explain why certain
appfoaches were discarded.

We began by attempting to identify the range of available
strategies for protecting the educational interests of families. By
examining past experience with the protection of consumer interests we

sought to identify the archetypal approaches to consumer protection. At

the outset of the inquiry we did not want to proliferate examples of

particular mechaniams, but to define the main alternatives, determiné.ﬁhat

they impiied, examine what differentiated them, and decide which were feasible.
We identified two apporaches at the outset which seemed unlikely

to be very useful in education: establishing administrative agencies

to regulate schools' operation,and creating agencies to mediate conflicts

.

between schools and consumers. Both approaches have been widely used in

other areas, but for different reasons both seemed inappropriate.
Administrative regulation assumes that the main requirement for

protecting consumers' interests is counterﬁailing bureaucratic authority

to oversee and set performance standards for the entérprise in question.

Most expe?ience with this approach derives from government efforts to

regulate quasi~public monopolies (especially utilities), or broad areas of

business activity (trade, power, communications), and it is well known

that the regulatory efforts have not been very successful, ‘While there

is little direct experience with this approach where one government agency



seeks to regulate another, it seems walikely that government would be

better at regulating itself than it is at regulating private interests.

The closest relevant approximation of government self-regulation is the activity
of state agencies in areas such as education, welfare, or public health.

These agencies _play a mainly regulatory role, but in education, at

least, they are generally ineffective.

It is also worth noting that the individual consumer's interest is
typically not the prime concern 6f”§uch agencies. The regulatory agencies
actually mediate a variety of highly organized interests, which include the
government and other corporate consumers of the goods or service in
question, but such agencies r#rely deal with the problems of individual
consumers. The very structure of public utilities commissions, for example,
requires that consumers present themselves in the form of an organized
interest group if their concerns are to be taken into account.

Finally, regulatory activity presumes that performance and productian
standards for thehénterprise or activity in question are relatively clear
and easy to Aefine. Educational standards are not easy to define, however,
and there is no reason to believe they will get easier in the near future.
Thus, given all the other difficulties, administrative regulaticn seemed
a questionable approach to protecting the family's interest in education,
A fullndiscussion of this approach is provided in Appendix A.)

The other unpromising approach to protectinj consumer interests
was mediation. Although this is a classical mechanism for the resolution
of disputes, only recently have mediation agencies turned to conflict

between government agencies and their clients. Typically, mediation has
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been employed in disputes between governments, between labor organizations
and management, and between corporate entities.

But mediation provides a serviceable method of dispute resolution
only when certain conditions obtain. One seems to be a long~-term
relationship with considerable elements of symbiosis, where concessions
and victories signify less than absolute defeat or triumph to the parties.
Another appears to be something approaching parity of power, orfat least
sufficient power on each side to seriously damage the other. A third
condition -- which in part may be a consequence of the first two -- is
the acceptance of rules and procedures for the resolution of disputes,
and often the establishment of regular mechanisms (and the assignment of
staff) to attend to such matters. A final ingredient -- most often
found in American labor-management relations -- is the expression of a
¢lear governmental interest in dispute settlement. The most powerful
example of this, of course, lies in the Depression legislation which
legitimized labor organizations and established a framework for the
gettlement of disputes. And this is an area in which there is almost.
constant government intervention, whether informally to prod one side or
another in some dispute, or formally (as in the case of railroads, for
example), to coerce Settlements which one or more of the parties may‘not
want at all.

It is apparent that these conditions do not exist in relations between

parents or community groups and schools. And it seems virtually certain
that absent these conditions mediation could not be successful.
But while these two approaches to consumer protection seemed

unsatisfactory by themselves, they are not wholly irrelevant.
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The purpose of administrative regulaticn, after all, is to use governzent
intervention to somewhat shift the balance of forces in favor of the
consuming public, and that purpose is common to al the mechanisms we

have explored. It also is clear that mediation wouid be an important
i;lement in any effort to resolve individual grievances, whether in
adversary procedings or in the processes internal review.h As a

result, while we decided that these two approaches were unsatisfactory
teken alone, they contain important elements.

A third approach which we explored was information. This strategy
assumes that the minimum requirement for protecting consumers' interests
is providing full and fair information on the product, activity, or
enterprise in question. Presumably this allows consumers to make what-
ever judgments and teke whatever actions are necessary to protect their
interests. It has been most widely used in government and private
efforts to deal with private sectcr activities, but has nct been

“ widely used in governmental efforts to cope with either quasi-public
or public activities.

This approach also assumes that the resolution of disputes between
consumers and schools can be managed through existing political or
administrative channels. Informational approaches to consumer protec-
tion, then, are not a mechanism for resolving disputes, but a way of
providing more illumination for the existing mechanisms with which
policy is made and dsputes resolved. It seems clear that information
is a necessary condition for any effective effqrts at consumer protection,
But is séems equally clear that, in and of itself, it is not a

strategy for protecting consumers.




One reason for this is that information does not now flow freely,
and it will never do so without considerable prodding from inside and
outside the schools. New organizations are needed to do the prodding.
Another reason is that informational needs change as issues and circum-
stances change: it is difficult to identify an enduring common core of
information required to protect consumers' interests in education everywhere and at
all times. Organizations are required which can seek and use whatever information
seems appropriate. As a result, information by itself was discarded
as an approach to consumer protection in education, although it figures
prominently in several of our proposals. (A full discussion of information
approaches is contained in Appendix B.)

!
This left three main approaches to protecting the family's interest

in education -- administrative criticism, the existing system of legal
redresg, and various forms of lay advocacy. Although each has important
limitations, as a group they seemed more promising, and better adapted
to the situation which obtains in schools.

Administrative criticism is a function carried out within many
national governments and agencies: in the United States the.General
Accounting Office acts as Congress' watchdog on administrative execution
in the Executive Branch; the Army has an Inspector General to police
internal administrative matters; and the Bureau of the Budget performs
some investigatory work in its role as the President's supervisory staff
for operating agencies. In Scandanavian countries this work has been

gathered into the office of an Ombudsman, and in other nations similar

offices havepdeveloped. Although differences abound, the most persistent




common elements are resolution of individual grievances and general admipi-
strative oversight. That is, this approach centers on an administrative
role -- the internal scrutinizer of policy execution. 1Its effectiveness
does not arise from major enforcement power. Ombudsmen and'inSpectors
usually do not have the authority to enforce laws, but rather the authority
to review administrative practice, investigate apparent or alleged
administrative abuse, and report the findings. In a sense, the authority
lies in the power of information, but there is more here than first meets
the eye. For one thing, such information is particularly potent because
the critics derive thei¥ authority from the same legislative or executive
body as do the operating ngencies that they scrutinize. Inside government,
therefore (and usually outside it as well), such critics must be taken

more seriously than the occasional journalistic muckraker. To put it
differently, such critics are agents of the state rather than of the
unorganized public, with all the weight (and restraints) which that
typically carries. It 1is the source of the information, not Just the
information itself, that carries authority.

A second point is worth mentioning about the authority of administrative
critics: it is often so considerable that it produces a greater wil;ingness
to settle complaints or resolve grievances informally than would be the
case if the critic were external. Administrative critics repair deficiencies,
gettle disputes, and negotiate individual grievances because the alternative
(exposure of administrative deficiencies) often seems more onerous to
bureﬁuérats.

As a result, while the grant of authority to an administrative
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critic is modest compared with what is involved in a regulatory agency,
the results may not be. But administrative critics are inadequate
vehicles either for making new policy or for resolving serious policy
disputes. They are not substitutes for legislatures or executives, but
function well only in the rel~tively restricted area of policy implementation.

Finally, and perhaps most importantly, even the most successful .
administrative critics would not provide the full range of assistance
consumers of education require. Many disputes could not be resolved
without some sort of adversary procecding because there are genuine conflicts
between the interests of schools and families. And many consumers will
need or want assistance which is clearly independent of the schools.

As a result, our attention turned to various‘forms of advocacy
for consumers. The main assumption underlying this approach is the notion
that the imbalance of power between agencies of the state and their clients
is so great that consumers need active and partisan assistance. Indeed,
consumer advocates may not be an alternative to any of the other approaches,
but a co;dition for any of them to work effectively.

But the more our work progressed the clearer it became that there
were many approaches to ccnsumer advocaqz, with important differences
among them. Our first efforts were spent on va;ious'forms of lay advocacy.
ne model of this is the communi;y organizations which have often sprung
up in connection with action programs initiated by OEO, Neighborhood
organizations of this sort usually occur along class and/or racial lines,
are typically Opgositional in character, are concerned with a |

considerable variety of broad policy issues, and seem to be least useful in dealing




with the problems individuals have with agencies of:the state. The
organizations also seem to have the irregﬁThr performance characteristic
of most informal voluntary associations on the fringes of the political
system. .

Another model of lay advocacy arises from special-interest organizing
which recently has tgﬁen place among the poor. The principal examples of
this are organizations of tenants and welfare clients. Organizations
of this sort seem to be more effective in_dealing consistently with ghe
large and small individual problems which arise between state agencies
and their clients, and in séme cases they have beer effective in dealing
with major policy issues as well. Cos

It goes almost without saying, however, that the major problem any;
advocate model presents, when regarded in the context of governmentally-
gsponsored consumer protection efforts, is political. Rather considerable
strains arise when one government agency sponsors efforts by clients to
attack the performance of another government agency. It does not seem
at all sure that such an approaéh is viable. 1Indeed, it seemed
probably that, lacking a solid institutional base, 1a§\advocate
organizations would continue to have brief and erratic histories.

Anotier prgblematic quality of the existing lay advocate organizatiéns

g

is their absence of any professional foundation. Altﬁsﬁgh professionalism

is certainly a mixed blessing (among other things, it is partly responsible

.

for the problems between schools and.their clients), it is clearly a

h ]

phenomenon which can lend considerable stability to any social service

enterprise. It is important to training'and to on-the-job socializatibn;

(W



it provides a way of managing complicated areas of experience; it offers
a variety of work-related assistance; and professional organizations
provide an important source of social, economic, and political leverage
for those involved.

It may be that new professions will arise out of the community action
experience, but thus far it appears that the only real development is the
diversification of existing professiﬁns Ehrough the emergence of para-
professionals. There is no evidence that any new profession is developing
in which lay advocates might find a stable institutional home.

These considerations made us dubious about lay advocacy as an
institutional approach to assisting consumers. This does not mean that
we think lay advocacy is a bad idea -- we most emphatically think it is
.a good one. Nor does it mean that we think is wrong, in existing
federal programs such as Headstart or Title I of ESEA, to provide
fndependent assistance to parents, or to provide means for them to
bec;me involved in?governing projects. Both are good ideas, and should be
encouraged.

But our hesitation does mean that we are dubious about the ability of
government ﬁo\brganize, establish, and sustain, organizations devoted
exclusively to supporting lay advocates whose efforts will be directed at
other government agencies. Experience has shown that such efforts are
very difficult to sustain as part of operating programs with other purposes,
and would be unattainable by themselves.

It was for these reasons that we turned to the existing system of

legal redress as a possible basis for independent consumer assistance and



advocacy in education. The law v ides the only basis for adversarv relations

-

between citizens and agencies of the state. Since the protection of consumer
interests would inevitably involve somg elements of protr;cted conflict,
it seemed clear that the law wﬁs an eséential element of anyxconsumer
protection strategy. And while it is only recently that there has bean
any organized effort to deal with the relations between agencies of the
state and their disadvantaged clients -- through some activities of the Neighborhood ;
Legal Services br;gram - legal.advocacy is part of a nuccessful ana
highly developed system of iispute resglution.

It is, nonetheless, an approach to consumer assistance with important
limitations. For one thing, tBe most viable part of the system of legal
redress, the judig}al process, seems to work best in resolvin; 'isputecs

¢
in relatively simple matters such as personal injury, or where statutes

-

or administrative codes set out clear criteria for judging proof, damage,

and remédy. Even in such matters, however, it requires time and considerable
resources. When time iéwshort, resources small, and the

points at issue relatively minor (as Yin courts of small claims, ﬁnniéipal
courts, etc.), the.judicial process does not work as well. It also éppears

LY to have‘ﬁnve liritations in dealing with major issues of policy, especially

vhen standards of proof, damage, and remedy are murky. -

-«

1 ~ ) °
These limitations argue akginst erxcessive dependence on the judicial

- ;{rocess for resolving dxsputes Qstween consumers and schools. But_they

’
a§e-a0t sufficient ueason to abandon the legal redress system as an

N
approach_;o cgnsumer protection. It may be possible to utilize the

legal profession as a basis for ‘consumer advocagy without taking most a

L. i
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gisputes into court,
This leads to our next reservation about the judicial process.
Many of the disputes between consumers and schools which may involve some
sort of adversary relationship probably would not require a Judicial
proceding. Many of them would be too trivial for such procedings;
to frame the 1ssues in judiciel fashion would be to distort them, and
make resolution more difficultﬁ To involve courts in such disputes
would tond to attenuate their role as the place of last resort in the
resolution of disputes, and to unnecessarily legalize social relations.
But if most disputes would not rise to the level of Judicial acﬁion,
some would, and then legal assistance would be required. Even if most
disputes were not well suited tc Judicial resolution, they would require
adversary procedings of some sort -- most likely of an administrative
nature. Legal training -- or something like it -- is important if
consumcrs arv to be represented ;dequately in such situations. All of
this led us to the noticn of using attorneys to supervise para-lugal
workers in providing assiétance to consumers, and suggested the idea qf

locating such offices within the Neighborhood Legal Services Progranm.

¢
* »* *

This discussion suggests a few points which ought to be made in
conclusion. First it is evident that we think that most of the possible
approaches to consumer protection are, for one reason or another, not

feasible, Second, we have a keen sense of the limitatlions on any of
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these approaches. Although we think a few of them are very pronising,
we do not believe that they can remedy many of the underlying problems
in the relations between schcols and their clients. These problems
arise from the enormous imbalance in power between schcols and consumers.
If successful, our proposals would somewhat redress the power imbalance,
and produce mere fairness in the way schools treat parents and chilcren.
But they are limitcd measures, and it would be a mistake to see them

g5 anything more.
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Footnotes to Chapter I

1
When we refer to the interests of the family, we are oversimplifying

a very complex matter of different interests between parent and child.
By speaking of the intcrest of the family, we are by no m=ans resolving
that issue; instcad we are merely summarizing the interests -- identical,
complementary, or cunflicting == of parent and child. And by speakiag
of the family's intcrest in education we do not mean to suggest that the
interest of all families in their children's schooling is the same.
Recognition of differences within and among families should serve as a

reminder of the possible difficulties in analyzing the appropriateness of

any proposal for changing the capacity of the family to assert and protect
its interest in educztion. By recognizing the interest of the family as

a uni¢, however, we do mean to suggest that it is independent of the
interests of teachers, administrators, and other members of the community
in schooling.

Whether the insularity of schoolmen is a design to protect

them from a weak knowledge base and vulnerability to outside
pelitical pressurc, an indication of independent strength, or merely

an example of burcaucracy so ingrown on itself that it loses sight of
whom it is to s.:ve, the result is the same: the family now has difficulty
asserting and rrotecting its own interest in schooling. But this insularity
-=- and the power and reaction of teacher unions and administrative officials
alike -- should be considered in shaping and implementing any strategy to
secure the family's interest.

3Meny education reformers, however, call for more fundamental change in
the schools. Proposals range from choice among competing suppliers of
education, school government closer to the people served, or a combination
of both. These proposals have been much discussed elsewhere and are
beyond the purview of this report. For purposes of this report we accept
as given that education will continue to be provided by the
existing system of public schools and that initial school attendance and
teacher and resource assignments will persist. Within these constraints
we examine what approaches are available to defend the family's interest
in public schools.

4Another possible approach is improving the quality of the profession
whose members provide services to consumers. While this seems worth-
while, it oftcn dcufies precise description in theory or practice. In
the field of public education it is especially suspect. Education lacks
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the knowledge base and expertise of other professions -- we are still
much in the dark about how children learn and how they can be taught.
More important, proposals for improving professional status in education
miss the point that is important here: they are efforts to increase

the teacher's ability to minister to the family, not to serve it. But
the true professional-client relitionship requires that the professional
enable the client to make inform:d judgments, and serve the client's
self-defined interests.
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CHAPTER II: THE ADMINISTRATIVE CRITIC

The schools do not encourage and resolve complai;ts from
students and parents. The development of some method for encouraging
and managing such grievances is essential to protect the interests
of families. In this chapter we shall discuss whether. complaints
can be encouraged and managed internally by schools, examine
alternative models of such complaint management agencies, assess
their relative merits, and determine what assistance consumers

would require to make full use of such an agency.

" A. GENERAL CONSIDERATIONS

The primary business of a grievance management agency would
be to assist in resolving individual complaints, either by
guiding them into existing channels of information and redress, or
-by direct intervention on consumers' behalf. In addition, such an agency would
provide feedback to school officials and consumers by short
circuiting established channels and would identify major sources
of adm!nistrative difficulty or injustice by developing an "institu-

tional-memory"

from the aggregate caseload. A complaint management
mechanism would also provide a forum and focus for consumer problems
by stimulating hitherto unspoken grievances. If successful it
'might smooth school-consumer interaction and
increase public confidence in schools.

In order to weigh the usefulness of such an agency, however,

we must understand how it would work and what its limitations are.




A complaint management mechanism will work best when school officials
either believe it to be in their interest to resolve the complaint
or do not feel strongly enough about it to block a settlement. This
may occur when the offending action, dmission, or decision is inadvertant,
or when a decision is not central to major policy. But when a
grievance challenges either the established pattern of school power,
or major policy, matters will begin to escape the authority of an
internal complaint management wechanism. A grlevance agency can
help make the consumer-school relationship more personal and fair by
dealing with policy execution, but it is not a mechanism for
Girectly makﬂﬁp'policy or fundament§lly altering the distribution of power.

- This implies an agency that would operate primarily on a case-by-
cﬁ%é basis, combining aspects of mediation, social work, counseling,
and legal aid in a single role. Its businese would run the gamut
of student and parent complaints. These are likely to include
teacher/student problems, homework and grading complaints, discipline
problems (demerits, s.spensions, expulsions, etc.), civil 1§berties,
political rights, problems of student or teacher attitudes, and
questions of mis-tracking and wrong assignment. All these may
arise within the framework of an existing school pqlicy.-.ﬁﬁéh a
complaint challenges a policy directly . the agency may
"help to bring these challenges to the surface, but can itself play
only ;; advisory role in effecting change.

Since much of the efforé of sﬁch a complaint management

agency would be expended in resolving individusl complaints -

through discussions and conferences with.the involved parties,
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investigations of records and other evidence, fact-finding, and
recommendation of appropriate courses of action and redress -- the
agency must know where to go within the schools to get information,
advice and action. How well the agency knows the schools and can
work with school personnel is crucial. But where a complaint

not be effectively referred to existing personnel or procedures,
a complaint agency would be involved in a variety of activities to
resolve disputes: initial investigations to determine scope and
Jurisdiction of the complaint; attempts at medi;tion and informal
settlement; decisions on further action; more detailed investigations
and fact—-finding; reports and recommendations; nore formal hearings;
and appeal directly to policy makers. Where a complaint cannot be
settled by referral to existing personnel or procedures, what is
needed is not only knowledge of the school system énd the respect
of the parties, but, more importantly, innovative and persuasive
suggestions for new programs and actions.

Given these roles and this business of complaint wmanagement,
wvhat archetypal approaches exist to handle the complaints of
families about schools? Consider first the present system of
managing complaints. It approximates a set of bureaucratic ladders.
Parental complaints begin in a particular school, with a teacher
or the principal. If the resolution is unsatisfactory, a parent
can climb higher and higher through the different levels of the

education bureaucracy -- to regional superintendent, assistant superin-

tendent, superintendent, and school board.l- Most complaints get
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no higher than the bottom levels. For the few parents who have
the energy and will to take their complaints higher, past the '"profes-
sionals" to the school board, the results are generally disappointing.

Few boards have actually used such occasions as
opportunities for evaluating professional work.
The traditional response is for the board to
rally around the embattled authority figure,
giving short shrift to the grievant. To some
extent this is a result of the authoritarian
instincts of board members. But it is also

the result of a very normal behavior pattern;
board members have on-going relations with the
superintendent and his administrators which

cut deeply/into their capacity to make detached
Judgments in contentious circumstances. It

is for such reasons that in-house investigations
are always suspect," 2

Too often there is no mediation, just a void, between families and
schools.
Second, there is the ombudsman, which began in Sweden and
has been impiemented at different governmental and non-governmental
levels all over the world. An ombudsman is
an independent and politicallv neutral officer
of the legislature, usuallv provided for in the

constitution, who receives and investigates
complaints from the public against administrative

action, and who has the power to criticize and

publicize, but not to reverse, such action. 3
The position is intended to provide a means for external fact-finding
in response to.complaints. In the school setting, such an official
‘could report to the superintendent or to the board of education.
He could serve as investigator and mediator for complaints from
both consumers and professionals. He should have open lines of

communication, as free of red tape as possible, and access to any

information available to the administrator.
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Third, there is the inspector -- distinguished by his ability
to initiate investigations in the absence of complaints. While

an ombudsman is often limited to responding to individual complaints,

an inspector can initiate action on his own, after being made aware

of a situation through personal knowledge, a press report, or a

visit ("inspection') to a schoc!. He is thus relieved of his depen-
dency on aggrieved parties to s i+ a moving oar. This is important
when we are concerned with

acts of omission...The injured consumer might
never be aware of his injury or deprivation.

If this is so, then it would be appropriate to
consider other alternatives which would subject
the professional administration to a more
continuous and searchine examination. This
approach also offers the advantage that the
more serene atmosphere of routing investigation
will be more conducive to easier professional
acceptance of change. On the other hand, there
is no doubt that this approach is far more
demanding of énergv and talent than that of
dispute resolution. And it is ultimately more
threatening to the status of the administration.

Finally, forma} tribunals with fact-finding, case resolution,.
or rule-making authority are commonly a part of federal and state
administrative and regulatory agencies. Hearing examiners are
often used to make findings of fa.t and recommend ¢onclusions of léw.
These actions are then reviewed bv the regulaéory agency and form the
basis for its decision. For most school complaints such hearing
procedures would be too cumbers: ., but in some cases the opportunity
for a formal hearing is a gonstitutional right which should be madé

avaflable.

We do not believe that any one of these models is sufficient to

¥



- 32 -

manage grievances in public schools. To be effective a ~ombina&ion
of several models must be used: a complaint management agency
should act as an ombudsman within the school system, a mnediator
between families and schools, and an inspector of zchool affairs
reporting directly to the board. Such an ageancv might be called

an Office of Adminstrative Fairness, or an Ombudsman, or an Adminis-
trative Critic. But the main question is not the name, but how
such an office would function. There are several leading issues:
(2, investigatory powers; (2) enforcement authority; (3) rank;

(4) stance; (5) scope of jurisdiction; (6) hearing requirements;

(7) external assistance to consumers; (8) and finally, recruitment

and qualifications.

B. POWERS AND RESPONSIBILITIES

(1) Investigatorv Powers. Free access to information is a

6

precondition to effective action by the Critic. If access to
information is restricted, the Critic will be engaged in an interminable
and self-defeating struggle for information. In such circumstances

the Critic is relegated to eith:f unproductive opposition to

school authority or impotence resulting from ignorgnce. Because
information is so important and so easily hidden, we have proposed

a Critic who, like an ombudsman,7vdll be viewed as 'meutral" and
working within the system. Complete and free access to information -

records, staff, students and parents - must not only be mandated but

made effective within the limits of privacy and confidentiality.8
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The qualities &f the individual Critic, his relationship with
school staff and families, and his energy, ccpability and educational
philosophy are likely to be important determinants of the scope of
his investigatory activity. The situation ip a particular school
system may determine whether an aggressive personality, or a low
p;ofile, will best secure information. We can only suggest that
the Critic have explicit investigatory power. This means that the
Critic should have authority to "subpoena" information and make
investigations, even in the absence of a specific complaint.

Although this may jeopardize the trust invested in a (:i:v*c by school
staff, it will permit him to consider broader issues and accumulate
individual complaints for investigation and resoluticn. Only with
such independent and wide-ranging investi;.‘*o.v scwer will the Critic
be able to examine acts of omlssion or .i:er arguable wrongs of which
potential complainants are largelv unaware. ™oreover, some complaints
may not be brought simple because they are mcot, a parent may learn

of an injustice at a time when its correction will not help his

child. But the Critic can examine sucn prac:tices in order to assis£
other children in the future. This is particularly important because
of the tendency to blame students f;r school problems. To the extent
that school prablems reflect a structural failwure of schools, rather
than an individual fzilure of 'deviant'students, a critic who dces

not focus systemic complaints may do more harm than good by reinforcing
the notion that it is the student, not the school who is maladjusted.

The Critic, then, should be equipped to suggest preventive

action through his institutional memory and authority to conduct
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independent studies. Chronic problem spots mav be uncovered by cross-
referencing and tabulating complaints. Regular reports by the Critic
to the Board analyzing the causes and possible cures underlying

large volume complaints should be required. These reports should be
distributed to families as well. Such a "study" should suggest
methods of prevention for éhe future as well as better cures for

the present.

The threat to the status quo implicit in such independent

investigatory authority cannot be denied. But it can be over-

estimated, for the threat is also implicit in a less ambiti®us

agency, limited to investigating individual complaints. Both

scrutinize the actions of other school officials, and in both

. instances the Critic's task is to work within the system to help
professionals serve the interest of their clients, the family.9
Given these facts, the advantages of broad investigatory powers

far outweigh any disadvantages which may arise from initial defensiveness.

(2) Enforcement Authority. An Administrative Critic is a

voice, not a prosecutor; a persuader, not an enforcer; a mover, not
- a shaker; a mediator, not an arbitrator.

Adninistrative critics, unlike courts, cannot
overturn decisions. Unlike legislatures, they
cannot issue new directions. Theyv are
commentators and counselors, not commanders;
their eye rests upon public administration,

but they are not themselves super-administrators
to whom all others defer. 10

Administrative critics are limited to the power of information, facts,

existing alternatives, imagination, and persuasion. All they can do
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is "express an ex officio expeéz's opinion about almost anythihé
that governors do and that the governed do not like... (taking)
great’ pains to explain their conclusions, so that both the adminis-
trators and complaining citizens will understaadehemresults reached."11
The main argument for enforcement authority is that i; is
necessary if an agency is to be effective; without such authority,
the argument goes, no one will listen to or follow its recommendations.
Yet enforcement authority would create a serious conflict-of-interest
problem for a dispute resolution agency. Involvgment in a prosecutorial
fashion in day-to-day school operations would seriously impair the
independence and "judicial neutrality' of the agency, and it might
gravely complicate relations with teachér§, administrators, and their
professional associations. To the extent.that the recommendations
of an administrative critic are actively resisted by educational
professionals, any formal enforcement authority likewise will be
resisted in principle and controlled in practicef Such enforcement
authority would only increase the chance that school officials would
refuse to cooperate with the Critic. If adding enforcement powers'
appears to school professionals likely to have effect, they will
exert strong pressures which, in the absence of counterpressures
from organized consumer interests, will ensure that such powers in
practice will be emasculated completely or closely circumscribed.
The power of an admin’strative agency, then, is limited
primarily to its ability to persuade and expose, whether or not
it has formal enforcement ability. Experience with ombudsmen suggests
that where they are respected and occupy a prest}gious role,

they often are able to negotiate informal settlements and channel
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complainants to redress,. Only whén“disputes are essentially political,

fad A

‘is the ombudsman unable to achieve a resolution. In such situations

~ : \
a Critic can only investigate, study3'and recommend directly to

policy-makers. ' . ‘ N )
N

(3)'§ggg.‘ The absence of enforcement auéhority implies that
an effective complaint management agency must haye great informal
authority and prestige. For local schoolg this implies that the
Office of Administrative Critic must b;‘charteted and directed at
a high level, preferably from the schoq} board'itsglf.lz If the
Critic is responsible to the superinied@en;,ithé}e_will be a serious
limit to the agency's role. As chief ;hministragor, after all, the
superintendent may not want to overrule a subordinate in any but.tg;
most exceptional circumstances. Thus it'is far better for a dispute
resolution agency to have co-equal organizafional-rahk with the
superintendent himself. The Critic, like the su;efintendent,
should be responsible directly to the board, and he.should have
the same salary and rank as the superiHEEndent. While there may
be political objection to this from same superintendents, they
are probahly the ones who would be most prone to doling out reprisals

to an agency under their sponsorship by way of control over Epdgets.'

and appointments.

~ ”~
N

Vithout co-equal ~ank with and independence from the Superin-
tendent, tae Critic will lack the authority necessary to work
effectively with school staff, and the status needed to attract and
retain qualified and talented people. And by responding directly

to the board, the Critic acts in the traditional rcle of ombudsman:
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he is a critic of the behavior of executive agencies but is himself

answerable only to the "legislature."13
(4) Stance. Everything we have said suggests that while the

purpose of a complaint management agency is to do things for

con~'mers that schools have not decne but should, it will not work if

its stance i; that of unequivocal consumer advocate. This means that

the agency must not be perceived as the political property of any

of the parties at interest, The Critic simply cannot act only as

the advocate for the family against the schools; if he does, he

will lose his credibility in making investigations and findings,

his ability to work out settlements and resolve disputes, and his

prestige in raising policy issues and suggesting alternatives.

Something akin to impartiality is essent£a1. This implies a loss

of independence substantial enough to mean that external consumer

assictance will often be necessary.

(5) 3cope of Jurisdiction. Perhaps the best way to achieve the

desired degree of neutrality in a Critic designed to assist consumers
is to permit him to handle complaints from school staff as well as
families, A presumption of neutrality and fairness should then
attach to his office. Such a role for staff may also directly
benafit families. Staff compléints may arise when schoolmen.

are thwarted by superiors or bureaucratic inertia in their efforts

o further family interests. The Critic's role is p;écisely to

circumvent such obstacles. Whether the complainf is initiated

by teacher or family should "ot determine whether the Critic will act.
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Moreover, if the Critic serves staff as well as family, he is less
likely to be viewed as a threat by staff when he services a family
complaint. .Professional group and teacher union resistance to tle
Critic may also decrease if its members can call on his services.l
Finally, expanding the jurisdiction of the Critic may provide

him ¥ith a better perspective on the school system's operation,

There are arguments against permitting the critic to handle
staff complaints. The Critic's time and energy would be partially
divided, Sut handling teacher complaints is probably worth that
price if it enables the Critic to gain good will among the school
staff. The wore dangerous prospect is that time spent resolving
staff complaints will link the Critic too closely with the values and
actions of the professional schoolmen and éeparate him from those
of parents and students. This argument is a corollary of the
cooptation so often found in the relationship between regulatory
agencles and those they are charged with regulating. Staff complaints
brought to school ombudsmen in Montgomery County, and Dallas, however,
have involved contract matters like salary, vacation, leave, and
promotion, rather than issues affecting consumer actions and values.
This suggests that staff complaints may not raise the conflict.
But to lessen the dangers of cooptation, critics must be chosen for
their independence and personal integrity. By having the rank of
. superintendent, and reporting directly to the school board, the
Critic can better maintain his stance of active neutrality, even

if his jurisdiction extends expressly to staff complaints.15

i
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(6) Hearings. Although the Critic's purpose is to resolve
complaints, he will not always be able to do so informally through
telephone calls, small conferences, persuasion, and the like. And
in certain «.. fundamental notions of fairness embodied in the
Constitution r--ni.>+ that more formal hearing procedures be made
available. Under what circumstances shou]d the Critic call a formal
hearing? When should a hearing be available to a party? What
role should the Critic play at such a hearing?

An aggrieved party is usually more willing to go through the
hearing process than his accused adversary, who sees any such action
as a threat. This means
that hearings can be a bargaining chip: the possibility
of exposing an individual or a practice through the use of public

hearings may be as potent as any plausible enforcement power. In

_cases involving scusitive personnel matters, however, non-public

hearings might better serve everyone's interest. The problem with
this is that teacher-student disputes will sometines involvz some
arguably "sensitive" information. Perhaps closed hearings could
be held unless both school and faﬁ%fy agree to a public hearing.

P
Concurrence of involved staff migﬁi be necessary -
to;pvercome professional resistance. I1f final findings are
made public, the consumer's advantage in public hearings will not
be lost, except for those cases that are 'cause celebres" and

b

"political" attacks. These controversial cases, however, are
4

symbols of -‘rger issues, rather than basic.personal disputes. Thus,

to say that a ¢lused hearing will harm these limited consumer

]

1
i
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interests is merely to restate what we already know: a neutral
dispute mechanism is inappropriate for settling basic policy
disputes.

What should trigger a hearing? Should it be the demand of
the complainant, the discretion of the Critic, or the type of
issue? If it is the first, the agency may become inundated with
hearing demands. This means that a Critic, who wishes to settle
most disputes informally, may pressure each complainant to trust
his good faith and power and waive his right to a hearing. This
leads to the second approach, in whichk the Critic calls for a
hearing at his own discretion. This is a necessary minimum: -
the school system must at least allow a hearing when its own
grievance manager wants it. The problem is that a critic has a
stake in avoiding hearings whenever he can, so that this approach
may in e%fect nullify the hearing rights of complainants.

Thus, we think that when the complaint involves fundamental
changes in the child's academic status (e.g., expulsion, placement
in special education or juvenile rehabilitation programs) by reasoﬁ
of academic perfofmance, mental capacity, or discipline,‘the
affected child and his family must be given notice, and the opportunity
for a hearing.l6 In these cases the family snculd be able to
demand a hearing as well aé to use the office of the administrative
critic to resolve any dispute. The hearing could then be used
by both critic and comﬁlainaut. If more formal hearings_are held
on demand of either the complainant or the Critic, we do not believe
that the Critic himself should serve as the hearing examiner. In maﬁy

cases he will have already made an extensive investigation of the
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complaint and arrived at tentative conclusions about the facts and
proper course of action. For the Critic, then, to hold the hearing
'‘would be merely to provide him with another forum, when what is
needed is an independent judgment. Furthermore, a Critic who
tries to b2 both negotiator and judge may be effective as neither.
Since tbe school board is ultimately responsible for all decisionms,
it should appbint independent hearing examiners from outside the
school system.17 Local boards could establish a pool of such
examiners from among lawyers, arbitrators, and others outside the
school but in the community, and these individuals could hear evidence
and make findings of fact and recommendations. At such hearings tﬁe
Critic could be one source of evi&ence and "expert" opinion and her
18

could provide an alternative set of recommendations to the Board.

(7) External Assistance to Consumers. Teacheré and administrators

can call on legal and technical assistance through their unions

and professional associations. Should parents and students have

access to similar resources? As no similar consumler associations

now exist, families must rely either on private resources or on some

new pregram of consumer assistance. Im many cases, especially those

still before the Critic, there may be little need for such assistance.
.. . Yet there is little‘reason why the Cri;ic's (or the Hearing Examiner's)

tasks‘wqgld ?g hinde;gd if any- party was represented by an advocate

or otherwise invoked technical assistance. In additiomn, in more

formal hearings such assistance may well be necessary: these

proceedings are more adversary and a favorable resolution would

i

il
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depend partly on the parties' capacity to gather evidence and

present their ca‘s‘e's. Where effective assistance for consumers is

available, faﬁilies should be encouraged to use it. In the absence

of such assistancé, families may have to rely on themselves and ' ' -
the Critic. Such representation by an involved "witness" may not

be free of conflict. Although due process safeguards must be

provided at the hearing -- notice, opportunity to present evidence

and cross—-examine witnesses, written findings and conclusions --

they may prove illusory unless each family can enlist the services

of independent counzel and experts.

(8) Qualifications and Recruitment. Thus far, most of the dis-

cussion has focused on the institutional attributes of the Administrative
Critic's role, and the formal definitibn of power. But experience

with other efforts at consumer protection shows that the personal

and professional attributes of the workers in such an office could

be equally important. For example, success in encouraging and

ménaging complaints could depend as much on the training and ambition

of an ombudsman as on his formal authority. His powers as ombudsma;.
mediator and inspector can be authorized; but their proper use

depends on the Critic's persqnal skills, knowledge, and career
incentives.

It is not clear that the Critic shouid be a schoolman or a
person from the local school system: "Education is not an Area in
which a wide guif of technical expertise separates the layman from
the professional. The ombudsman should be in a position to seek

technical help as he needs it."lg On the other hand, if the critic




has his roots in the community rather than in the school system,
he may be more an advocate than a neutral critic. One thing is clear --
anyone who is deeply tied to a school system or has ambitions within
it will weaken theﬁoffice and its effectiveness.

Some might argue for someone with roots in the community, who
can identify with clients. In a survey of Michigan State University
students, however, the overall studenE preference for ombudsman was
for a non-teaching faculty member. Feﬁer than half wanted a professional
student personnel worker, and no one suggested a ;tudent for the
position.20 It may be more important for tﬁe_client to believe
in the critic's ability to deal effectively with the powers-that-be
than for him to identify with the critic personally. The most
important personal traits for the Critic would be knowledge of the
school operations, high prestige, impartiality and accessibility.
Some legal background would be a definite asset, both in performing
in his role and in knowing its limits. If the critic is not a
lawyer, such'competence might be provided in a training program.

How do we find such a person and institutionalize his 1mpartiaiity?
If he comes from within the school system, he might h&pe to return
to it at a highér level (e.g., superintendent). If he views the
position of Critic as a stepping-Sta®E to that end, there is real
danger of cooptation, since he would be reluctant to risk his career
by confronting the system. This is exactly the problem that has
weakened the federal regulatory.commissions. Can we prevent this

from occurring?

[ §
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One possibility might be a rule preventing a critic from taking
another job within the same school system. Or a teaching background
might be combined with offsetting experience in community organizing.
Taking someone from the outside, such as a lawyer, a professional
arbitrator, or someone trained for the role might be more effective,
since their career lines do not overlap that of the schools. While
each system must hire its own critic and ensure that his neutra1ity
and effectiveness are institutionally safe, we think the employment
of non-school personnel could be important. It is also important
that the critic be given co-equal rank, status and salary with
the superintendent. These steps would do much to find and retain
a critic who is talented, institutionally strong, and without

incentive to "'rise" in the school system.

C. SOME PRACTICAL CONSIDERATIONS

All of the preéeding discussion has been rather abstract. It
provides a foundation Eor understanding how an administrative
critic’'s authority would be derived. It also may help to sketch
briefly our view of how such .an office woqld;be created, and how it
would work.

Establishing an office of this sort would, of ;ourse, be the

business of a board of education. The motivation would arise not

~on1yAfrom the desire to serve consumers by efféctivély managing

their complaints, but also from the desire to serve them better by
providing the board with a staff independent of professional

line administrators. The resolytion establishing an office of

.
<

LA T
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ombudsman or administrative critic would reflect these motives,

and there is little doubt that the detate surrounding it would

be difficult. A board which was unprepared to free i;self from

dependence on the professional staff‘;oﬁld be unlikely to pass such

a resolution, or to strongly support the new staff it it passed one.
Once established, the central staff of such an office should

be located in the central headquarters building, in close proximity

to the offices of the board members. But while this would be where

the Ombudsman or Administrativ.. .:r::ic would work, most of his staff

would work in schooli and neigh>-rhoods. In a small district, of

course, having quarters in a central office‘would not be incompatible

with the staff spending most of its time in schools and neighborhoods.

But in medium-sized and large school districts, local offices would

have to be established so that the agencv's work could be carried

on effectively. All the experience with this sort of agtivity

suggests quite strongly that it works ?nly if the staff abandons

desks and chairs for a gooqwgeal of the time, and works directly

among students and parents. This is necessary in order not only

to discover problems, but also to develop community awareness of

the agency's existence. .
Staffing requirements would vary from one place to another, but

there are several things most communities would probably have in

common, First, thke school and nzighborhood workers should be .

selected and trained in such a way as to maximize the chance:

(1) that they would understand the particular problems of
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families in their service area; and (2) that the families would
identify with them easily. Second, the staff size should be
relatively modest. Although it is hard to predict caseloads (they
would vary with time and circumstance), an agency of this sort
could not be effective if it became a bureaucratic giant,
Perhaps a ratio of one professional st;ff person to every three
or four schools would be a good rough rule of thumb. Third,
the staff would have to embody a range of talents -- from investi-
gative work, to @cdiation, to policy analysis. This would probably
require a good-deal of pre-service training, some circulation of the
staff among jobs, and a staff drawn from a variety of backgrounds:
teachers or guidance counselors, neighborhood workers, recent law
or business school graduates, and lawyers: or arbitrators.

- How would this staff spend its time?

Again, the answer would vary with time and place, but some
general trends seem likely. First, most staff would spend most of
their time in particular schools and neighborhoods, answering
individual complaints, investigating their factual basis, and tryiné
to help complainants resolve them. Some of this time would be
spent on complaints which were spurious or mistaken; some on small -
matters quickly resolved; some on matters of consequence which could
be resolved by informal means at the local level; and some of the
time would be spent keeping records of what happened.

But sqgg_éases -- we imagine a modestamount -- would be non-trivial

—- -matters "that could not be resolved at the individual school level.

These would require consultation at higher levels, between the
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Adninistrative Critic and the line administration. And while
informal negotiations higher up would doubtless resolve some of these
matters, others would require full field investigations and reports,
preparatory to some sort of hearing. These investigations would
heavily involve the central office staff of thé Administrative
Critic's office, as would the hearings.

That central staff, of course, would have other things to do.
It would spend a good deal of its time involved in independent
investigations and analyses, prompted either by board of education
requests, by its own intuitions, or by the results of studies
arising from its past work. And it might serve an independeént
oversight function at the requestof the board of education.

One can imagine several possible futures for such an agency.
One alternative is that a board of education would establish an
Adninistrative Critic's office without the required independence.
That is, the original resolution might assign i+ equivocal investiga-
tory powers, or Euild in responsibility to the superintendent, or
.allow only low-order staff, or in some other way impair ité authority
and capacity. In this case the agency would be at best partly

effective, and after a few years would either vanish or become P

in effect part of the line administration. ‘ ———

Another possibility which seems equally likely, is that an -
agency would be established, but at several crucial early junctures
its recommendations to the board of education would not. be supported.

In this cage, the promise inherent in the original grant of authority
. M

would fail to materialize when the board had to choose between the

professional staff agd the Critic. Since boards are enormouslx dependent

«fn professional school staff, this result would be no surprise.

ERIC | -

e
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But it also is possible that an agency with the proper initial grant of
authority could survive enough serious situations to maintain its prestige
and credibility. This would not be easy, because within the system
there would be resistance and hostility, while outside it students
and parents would be unused to the notion that something could be
done about their problems. Building credibility and effectiveness
would, even in the bes; of circumstances, take several years.

Under this last contingency, the agency's business is likely to
change in several ways. First, complaints would flow only modestly
at the outset, but would increase as the agency's reputation
grew, Second, school system procedure and policy in several areas
would change, Most important would be student classification
decisions; student rights, and complaint management itself. Third,

-- students and parents would learn to utilize these new procedures,
which would reduce the caseload of individual grievances carried
by the administrative critic. And finally, it is not unlikely
that if the agency was effective, the school board would turn to
it increasingly as a source of independent advice and analysis on
more routine policy matters such as hudget, appointments, and
s0 on.,

Over time, then, the balance of work of a suégessful agency would
shift from individual complaints to independently initiated investi-
gations, analysis, and routine advice to the board. And it is
implicit that the success of such an agency would also lead -- after

what might be an initial increase in manifest discontent as the

agency's business began to peak -- to increased conficdence in the

schools.
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This view of the agency's future is, of course, optimistie.
Other problems might arise, apart from the gross failures outlined in
the first two options, It is possible, for example, that timidity
or blandness én the part of school officials could increase due to
the presence of an administrative critic. "Awareness that someone
is constantly looking over their shoulders causes some public

"2l mpie could

officials to become too timid instead of too bold.

cause officials to keep copious sets of detailed records, thereby

increasing rather than decreasing the amount of red tape. Also,
complacency could increase among parents and studenis if they assume
the critic is safeguarding their interests without needing their

own involvement, Or the agency might simply evolve into an educational

sub-specialty, with career lines running from administrative criticism

to school administration and back. While this might improve educational
administration, it would decrease the independence and effectiveness

of an Administrative Critic.

Our proposal for an experiment, then, can be summarized briefly.

OEO should attempt to identify several sites where a five or six

year experiment could be attempted.

«~-The Office of Administrative Critic would be .
created by the board of education., The director would be
appointed by the board after consulting with representa-

* tives of students, parents, teachers, and administrators,
and his salary and rank should be on a par with the
superintendent. The primary quelifications of the
appointee should be an understanding of the school

- system's operations, sensitivity to students and

parents, particularly those belonging to poor or

minority groups, and a cereer line independent of the
schools.
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~-The critic should have authority to choose his own
staff, without civil cervice restraints on hiring and
delegating responsibility. He should be responsible——'
directly to the board of education, and should have
access to all school records and. &ll school personnel

in carrying out his investigations. He should have

the right to require the personal appearance of school
personnel at private hearings, the right to require

the production of any records he deems relevant to .
his investigation (with adequate precedures to Jnintgin”
confidentiality;, and the power to recommend disci-
plinary action against any school personnel who do not
comply with his requgsts. When other efforts fail,

the Critic should ha¥W the authority to call public
fact-finding hearings. !lie should also have the
autherity to investigate on his own initiative any
prectices and procedures within the system.

--The Critic should make formal reports to the board.

at least semi-annually, containing statistical break-

downs of complaints by type, with any in-depth studies
and recommendations he deems fit.

D. CONCLUSION VAR

This brief discussion of how an Administrative Critic might'be
set up, and how it might turn out, suggests what ve would want to
learrn from an experiment., First, we would want to get some sense
_ of the degree to which school officials are open to the idea, from
the field.-work preceding any operational grant, and whether there
are any regularities in their response. Second, and most important,
from the experiment itself we would want to learn about its effects .
on how schools ani consumers behavér.‘We would be most interested
in the sort of complaints brought, the sort of;péople who bring

.
them, and the frequency with which they are brought to the attention,

of atvthorities, We alsc vould want to Know whether the nature or

frequency of complaints cbanged over time. The school system
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‘behavior in which we “vould be most interested is the institutional
responsé to the installation of an Administrative Critic: wouwld
..;new arid fairer procedures arise, or would the schoois become more
timid, défensive, and ingrown? Learning these things would probablyv.‘
require four or five years. '
Third, we would want to know how an Administfgpive Critic
//? affected the way consumers and school officials thought ebout each
" other, and thcméelves;\ The most crucial point here, of course, is
whether the presence of such an agency changes parents' and students'
satisfactién with' the schéols. Attitudes of this sort are not eagy
to measure, btut since they have a good deal to do with how people —
behave, the effort Qould be important. It voﬁld require a good
deal sof interviewing in schéols and communities, ﬁ#fore and X
during the experiment.
. The answers to these-questions would give us some sense of how
"successful" and Adminictrative Critic's office was; if the experiment
_were undertaken in several communities, we could also learn something
aﬁout the situational: factors which affect its operation. Even these
few paragraphs suggest the complexity. of any evalﬁation, and the considera-
ble commitment of time and money thet would'bé'reduired. (The evaiua-
éion is discussed in much greater detail in Chapter Iv.)
’ ‘ .
The experiment we propose, then, offers the opportunity to
determine whether public service institutions-can begin to recognize
and proteét the inferests of their consumers. The Critic w;uld not-

\
protect every interest; nor would he solve every problem-families - \\\.

4
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face with schools, But by marshalling the powers of the om?udsman,
mediator, and inzpector in a single office, the Critic may be able

to manage and encourage the complaints of clients, Given institutionel
support appropriate for the task, the Critic may stand a good chance
of making schools more responsive to the interests of the family.

This wculd be a significant advance cver £he prevailing pattern of
non-encouragement , nonassertion, and non-resolution of consumer

complaints,
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Footnotes to Chapter II

1 This discussion omits a few "detours" in the ladder system --
e.g., buckpassing, unwritten rules, etc.

2 Carrington, P., Adm_Listratlve Regulation (a special paper
prepared. for the Center For The Study of Public Policy),

-July, 1971, p.4: Inclg?ed in Appendix C.

3 Rowat, D., "The Spread of The Cmbudsman Idea," in Anderson, S.

(ed.), Ombudsman for American Government, (American Assembly,
1968), p.36. /

4 Carrington, op. cit., p.7.
S See Appendi+ % to this report for a fuller discussion of this issue.

6 This discu- -. g1 refers to our particular proposal for an adminis-
trative critic, but most of it applies generally to grievance
managenent in schools.

7 Gellhorn, W., When Americans Complgin, Harvard University Press,
Cambridge 1966, argues that: "All (ombudsmen) have practically
unlimited access to official papers bearing upon matters under
investigation, so that they can themselves review what prompted
administrative judgment." (pp.9-10). Inspectors and hearing
examiners generally have explicit powers of search and subpoena.

8 The few existing ombudsmen in schools =- in Rockfoerd- (Illinois),
Montgomery County (Maryland), and Ann Arbor (Michigan) -- have
access to all non-confidential files and information. With the
permission of the person whose file is confidential, they also
~have access to all confidential information.

9 ‘We should note that the Montgomery County Ombudsman was originally
authorized to have full power to initiate investigations of his
discretion. After pressure from teachers and-administrators,
however,~the Board of Education modified his authority and allowed
him to make "full-scale" investigations only with concurrence
of the Board.

.
-

10 Gellhorn, op. cit., p.6.
11 Gellhorn, op. cit., p.10.

12 There is the quéstion of whether the complaint management agency.
should be located at the State instead of school district level.

- . ‘ s
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The argument for such arrangement is premised on the assumption
that location in the local school district means cooptation and’
accomodation, while location at the state level means independence.
But, as we have noted, the Critic's role involves inside
cooperation, knowledge, inspection, and persuasion, not outside
intervention. Such a role suggests that the Critic be accountable
to the local decision-making authority. Moreover, state education
agencies are notorious for their accomodation to the interests"

of local schoolmen. The best hope for the critic rests with
institutional support from the local school.system, and its

comni tment to create an office to encourage and manage complaints.

In theory this is the situation of the ombudsmen in Montgcmerv
County and Ann Arbor, but these positions in fact lack the
salary, rank, status, and prestige of the school superintendent.
As a result they lack the potential to act effectively as critic.
In Rockford the "ombudsman' for a single school did report
directly to the superintendent,

Unions, of course, may wish instead to use the grievance
mechanisms hammered out by collective bargaining agreements.

It may be instructive, however, to note the experience of
Montgomery County: its school ombudsman was initially created
to assist only staff. Only later was his jurisdiction expanded
to include complaints from students and parents.

The Critic's jurisdiction may also extend to some family complaints
against agencies outside the schools. For example, if a child

is unable to learn in school because of a delay in delivering

food stamps, or harassment by police, the family should be able

to enlist the Critic's services.

See Appendix D for a more specific discussion of which issues
require hearings and what those hearings may look like.
»
As noted, board members traditionally are more responsive to
professional groups with whom they must maintain a continuing
relationship than to individual complainants or even ad-hoc issue-
oriented groups:
If a local board wants t~ avoid its own disability
in this regard, it would be useful to attend to the
lessons of general administrative practice, which
suggest that the virtue of severing the fact finding
task from the others so that it can be performed by
those who have no on-going relationship with any of
the parties to a dispute. Carrington, op._cit., p.4.

It might be argued that an external review board should be
established to hear appeals from the final "local" decisions
of the board. Such an external review board could be created
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under the authority of the state board of education and be
implemented with a group of state hearing examiners. Such

an appeals apparatus is not now required by the Constitution

or state law. Thus only local boards which are sufficierntly
worried about consumer protection to want to test their own
decisions and those of their staff would promote or comply

with such an arrangement. For these sympathetic boards it seems
far more advantageous to the consumer to improve their '
internal complaint management mechanisms than to invest in

a cumbersome external appeal procedure.

Cronin, Joseph M., et al. Organizing an Urban School Svstem
for Diversity. Boston, 1970, p.l107.

Rowland, H.R. "The Campus Ombudsman: An Emerging Role."
Educational Record 50: 442-48, Fall 1969.

Gellhorn, op. cit., p.32.
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CHAPTER III: TﬁE EDUCATION ATTORNEY
F_”'fhe preceding chapters make it plain that under the best of
circumstances parents and students often néed independent assistance
in dealing with schools. Even the administrative critic implies the
need for external consumer assistance; perhaps more important, it is
least likely to be adopted where families are most in need of help.

Our premise,'then, is straightforward: families need assistance
in voicing complaints, organizing, gaining information, understanding
it, and -~ when all else fails -- litigating. Many school grievaﬁées
and problems are essentially reflections of a relationship where
schools are adversaries of students and parents. Schools and school
professionals have repreéentation, organizaticns, educational exver-
tise, and legal counsel. To effectively assert their own interests,
families require similar resources.

This chapter outlines a proposal to provide some of the missing
resources -- via legal and para-legal assistance provided in an offi;e
of ah Education Attorney. In broad outline, what we propose 1s an
agency within the Neighborhood Legal Services Program in which an
Education Attorney supervises a legal, educational, and para-legal
staff, which would provide independent assistance to consumers of
public education. The office would deal with the entire range of
school problems, but its emphasis would be on assisting consumers when

they find themselves in an adversary relationship with schools. Its
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purpose in providing badly uneeded help to poor families would be to
move schools toward fairer procedures in dealing with students
and their parents.

The proposal rests on several critical assumptions: one is that
vhile consumers need advocacy assis;fnce, this is unlikely to be provided
direc;ly through government sponsorship of student and parent organizing;
another is that assistance to parents and students must have a durable
institutional and professional foundation, and at present lay advocacy
seems insufficiently developed to qualif&{ a third is that the legal
profession does provide such a professicnal 399 institutional basis fof-
assisting consumers in adversary relations with government, and has begun
to offer some of the assistance we propose throﬁgh the Neighborhood Legal
Services Program.

In fact, it would not be unfair to regard this proposal as a way
of building on, expanding, and forméiizing several developments which
have emergéd in and around the NLS Program. Ome 1§ the growing focus
on the problems of childral,séﬁools, and related cﬂild care institutions;2
another involves recent efforts to expand the use of non- or para-legal
staff; a third is increésed empﬁasis on the use of legal staff as advocates
for the poor outside courtrboms; a fourth is support for new institugional
approaches to consumer assistance in education;3 a fourth is the very
existence and almost certain future of NLS as a viable institution.

Our proposal for an Education Attorney's Office is an effort to
_aynghesize these developmenés and give them concrete institutional

form. If such an agency succeeds it would provide badly needed assistance
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to parents and students, it would help make schools more accountable to
their clients;, and it would confirm the idea that new approaches to relations
between citizens and government are viable.

But it is by no means clear that an Education Attormey's Office would
wérk. The first step toward answering that question is describing how
it - would @perate., There are several important matters here: one
is hoy the activities of such an office would relate to the courts; another
involves the character of the office and its staff, and a third involves

its program and timing, We take these up below.

A, RELATION TO COURTS

Although we are proposing an agency rooted in the legal profession,
we are not proposing that all disputes in public education should be channeled
into the courts. It is generally true of disputes in this countfy that
few of those which reach a lawyer ever reach a judge. To understand what
follows it is essential to remember that very few disputes should ever
reach a courtroom. Resort to the system of legal redress does not imply
immediate resort to a judicial forum. Indeed, resort to the court should
occuf only after all other avenues have been tried without success. Ex-
perience elsewhere suggests that the vast majority of dis;utes are résolved
outside courtrooms. Judicial involvemenﬁ constitutes only the most
visible aspect of the system of legal redress. R

There are Several reasons for our view on this point. One is that in
the mainstream of American life, clients enlist-the aid of private attorneys

for a wide variety of non-judicial matters. Attorneﬁs assist in resolving

disputes informally, negotiating agreements out of court, lobbying for their
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client's interests in the halls of government, organizing public and
private corporations, and securing and interpreting information. 1If
this is the pattern of legal scrvices available generally, it is not
unreasonable to suppose that things would work similarly for the poor,
or in the relations between schools and their clients.

Another reason for keeping most school disputes out of court is
that most of the problems that arise are not easily amenable to judicial
resolution. For one thing, many simply do not rise to the level of a
court hearing; it is hard to irayine how the judicial system could cope
with a parent's concern over the lack of homework. For another, many
of the disputes which are of sufficient public consequence to merit
judicial scrutiny are not easily solvable by a court. For example,
the improper assignment of a child to a particular ability group can
have an enormous effect on the child and is a problem of considerable
proportions in the schools. But resolving such a tracking dispute
requires that the courts have a reasonable criterion of ability group
assignhent.

uther considerations which lead us to be chary of bringing disputes
into court are the time-consuming nature of such proceedings, the expense
involved in litigation, the rigidity of court procedures, and the formality
that court actions would impose on relations between schools and cit:izens.4
Th?q_implies a priority on informal approaches to gathering information
and resolving disputes and the need to press schools to institute procedures
which are fair but not mechanical. (See Appendix D for a discussion of

judicial involvement in school affairs.)
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Having said all this, it is important to recognize that resort to
formal litigation would be an important resource for an Education Attorney's
Office. When all else fails, litigation is potentially a very effective
way of gaining information, exposing problems, framing remedies, and

developing political and legal pressure for action. And
there can be no question that some of the issues which arise between
- schools and their clients should be litigated. It is for precisely
these reasons that an Education Attorney’s Office would command much wore
respect from a school system than any similar organization based on lay
advocacy.5

What is required, then, is a program which utilizes litigation
where appropriate, but wﬁich subordinates court action to other activities

designed to advance the interests of parents and students. Whether
this is possible depends primarily on whether the interests of

students and parents can be advanced effectively on an adversary basis

without litigation,

B, PROGRAM
LThat, of course, is the central programmatic issue. Our invest{ga-
tions make it plain that there is no shortage of problems -- student rights
and student classification issueg‘glqpe would provide several years' work,
even in a relatively benign school system. The
experience of the Dayton Center for Student Rights and Responsibilities --
where neighborhood workers with relatively little training have gone into

poor communities to identify and investigate school problems -~ suggests
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that parents and students do not require extraordinary encouragement to
come forward with their problems.

The question, however, is whether it is reasonable to expect
satisfactory resolution of problems outside the courts. And while that
issue cannot be resolved in any final sense without an experiment,
it is reasonable to want'some prelimingry indication that an experiment
had a decent chance of success.

The requisite evidence seems to be available from the Legal
Services Program and relatgd activities. Efforts during the last two
years to improve the administration of several state and federal edu-
cation programs, for example, have met with a good deal of success. In
several instances state and federal regulations governing Title I of
ESEA have been changed, but problems have arisen when sufficient staff
has not been available to follow up on enforcement. Neighborhood Legal
Services offices report that a considerable proportion of their 'walk=-in"
education business involves student rights cases, and many of these have
been settled by conferences between NLS attorneys and teachers or prihcipals.7

But one of the best arguments for non-litigation work is the results

of successful litigation itself. In 1968, for example, the Supreme |

Court upheld the rights of several students to wear armbands in silent

protest against the Vietnam War (the Tinker case). This reaffirmed that

———

students' civil liberties do not end at the schoolhouse door.
But Tinker has not been applied in many school districts simply because
gtudents lack assistance in bringing the import of the decision home to

school officials. And a similar problem can be anticipated if, as seems
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likely, favorable court decisions are forthcoming on school exclusion and
student classification cases. Without agencies pressing for compliance =--
a task involving researrh, investigation, public education, and negotia-
tion -- these decisions will be honored more in the breach than the
observance.

Perhaps the best evidence of a fertile field of activity for an Education
Attorney's Office outside the courts is prcvided by the experience
of the Dayton Center for Student Citizenship Rights and Responsibilities.
This is an OEO funded lay advocacy agency whose primary function is to
provide individual redress for problems which poor families have with
schools. Most of the staff are lay advocates, and their job is to work out
the best possible solution to their clients' problems with the school
gystem, For example, a number of the cases in Dayton have involved
suspensions. The school system was issuing indefinite suspensionms,

a punishment illegal under state statutes. The magnitude of the sus-
pension problem, and the ﬁrocedure for Qeeking redress, is illustrated
by the Center's description of the following case:

Black students being bussed into an upper middle class white
schoel are being subjected to abnormal suspension procedures.
We have had seven separate cases from the same school. In one,
a student accused of throwing a snowball at the bus driver
was made to walk 4.9 miles home and suspended for ten days,
without even a chance to explain his side of the story.

His parents were not notified. In another, an eighth grade
black student was suspended for allegedly starting a fight
between black and white primary children. His side of the
story was not heard. An entire busload of black students

(28 children) was suspended immediately when the bus driver
complained that they were unruly. The Center informed the
parents that the Dayton suspension policy explicicly states
that suspensicn is to be used as a final measure after
extensive efforts at counseling have fajled, and the parent
has been apprised of the growing seriousness of the situation,
The Center helped the parents draft petitions, hold meetings
with the principal and the Director of Pupil -Personnel, put
all of their grievances into writing, and not to give up
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until the children were back in school and the unfair sus-
pensions were removed from the children's record cards., We

- were most successful in getting the children back into school
quickly and, in two cases, having the principal apologize for
errors.

Approximately half of the Center's case load since its openin%N}ate in

1971 has involved suspensions and expulsions. Each of the Center's

ombudsmen (a misnomer since they are advocates) is assigned to a

school, and as a result can sometimes intervene to prevent a suspension,

or correct the precipitating factors.

But by far the most important effect of the Dayton Center's activity
concerning suspensions has nothing to do with the problems of individual
students. As a result of the Center's actions, and its efforts to reveal
the systemic character of the problem, the school administration is now
drafting, for approval by the board of education, a policy statement on
duqﬁprocess in relation to suspension and expulsion. If this policy is
adopted, an area of serious unfairness to students will be eliminated.
Clearly this would be a most important result from the efforts of
an Education Attorney's 0ffice.9

Even if this discussion provides reasonable evidence that an
Education Attorney's Office has a decent chance of success, it dges
tell us what the program for such an office would be., While it is
impossible to detail in advance precisely how sdzh an office would operace,
or what the exact balance of its ac:@vitieS‘wouid be, it is possible

to identify those activities and suggest their relative importance

over the term of an experiment.
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An Education Attorney's Office would be concerned with several main
areas of work:

-=- Obtaining and disseminating information;

Servicing individual grievances; \ {

Training parents; {

Developing modei procedures, or other remedies for

svstemic problems;

Litigating.

The informational work would probably fall intc several categories:
finding out sométhing a parent wanted to know; writing a report or under-
taking a study designed to expose a bad practice or call attention to a
good one; disseminating information about how the schools work, what students’®
rights are, what hearing procedures are used. It is hard to imagine any
circumstances under which informational work would not be a major activity,
but 1t is impossible to foresee what the balance of work among these three
arcas should be.

Servicing individual grievances would also be a major enterprise.
Initially, at least, a fair amount of exploratory work with parents and
students might be required to identify problems and establish the office's
credibility and responsiveness, As the education attorney

became known, complaints from families would likely increase. Families

would seek assistance with those schools oroblems which sre basieally

adversary. Complaints might well continue to increase until the schools

adOptq47fair and efficient mechanisms for recognizing and managing
S :

S

’1"’11

N\
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grievances internally. And everr after schools adopééd such procedures,
the education attorney would still be involved in repre-
senting families in school hearings on issues like changes in educational
scatus which are fundamental, ©r in e&en more intractable:ﬁolicy
disputes between families and schodls. In recalcitrant:;chool
diﬁg;iéts, where schools ave least likéiy to adopt their own complai;t
~ management mechanismsr the assigfance of an 'éducation.attorney may be
even more important for-proéectiﬁg ipdividual families' interests. For
where schools refuse to process complaints an education
attorney would be called upon to represent families in a variety
of disputes. In such instances, the education attorney’s office would
attempt ﬂ;‘for of individual . representation to‘aCCOmplish vhat
8chools should do on their own -- recogni:ze, encourage, and reSpond to
the complaints of famil:.es.m .
It is more difficult to make any veeful assessment of the time

required for the remaining three areas of activity: iitigation, training

parents, and developing remedies. "It is easy to imagine a situation in
. . . \ . t .

e

whiéh a good deal of e¢ffort would be spent on litiéation, and just as easy

»

to imagxne others in which 11tt1e or no time would be spent ih court.
Trai ng parents se;ms important but we suspect that if~WOu1d becOme a
priority only for a relatively succesgful agency -« one which was not
.spending.hdbg f its reéqprcés.in combat with the schoéls. And:the need

to develop remedics is so mucﬁ~; function of the extent to which school

officials wggé forthcoming and capable that it is hard to do more than

4

N
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identify it as an area of potential concern.

This discussion, then, suggests several things. First,
existing experience gives us reason to believe an education
attorney's office might succeed. Second, the activity of such an office
would almost certainly involve représenting individual parents and students,
and informational efforts, as the heaviest areas of work. Third, the
main programmatic objective of such an office wouid be the development of
the schools' capacity to manage complaints more effectively and to provide
fairer procedures. Our discussion also reveals the importance of leaving
the Office of Education Attorney relatively free to decide priorities

among these and other areas.

C. CHARACTER OF OFFICE AND STAFF

The discussion of program also suggests a few important points
about the charaﬁter of an Education Attorney's Office and the

nafure of its staff.

The first point is that a considerable proportion of its staff
need not be lawyers. The experience of the Dayton Center and other
similar agencies shows that neighborhood workers, ex-teachers, education
and.law students, and parents can serve perfectly well as family adv;cates.
But this would be workable only if (and this is the second point)
rgasonable training and supervision is provided. Much of the training, of
;ourse, would necessarily be provided on the hoof, sinc? there is a great
deal that could neither be anticipated nor assimilated in

advance. But there are a few obvious matters: an initial familiarity
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with the schenl usystem's operation (which could be an on-the-job
training device}; rudiments of legal procedure; an introduction to
investigative procedures,lgathering evidence, and writing fileld
reports; an overvief of the soérts of grievances which could ng",

expected, and a discussion of ways in which they could be handled.

However exhaustive the initial training, it would be imporfant

. to provide opportunities for learning on the job. Some of this could

be done in classroom-type situations (simulating a {ormal hearing, for
exaemple, or learning about adolescence), bﬁt a googd deal could be
accomplished only by setting aside the time required for focused
discussions of work in progress among the ;taff. Since this is
difficult in any ongoing operation -- especially a busy one -~ it
might be useful to assién training responsibility.to one of the super-
visory staff. If continuing training were eféryone's responsibility
it would be no-one's. :

A second point is that it would be a mistake to split the sfaff
between centrdl office attorneys and fémily advocates at the school or
neighborhood level. Other abilities also would brobably be?requirgd'
to operate the sort of office previously.sketched-out, %ome regeaych
skills, for example, would be needed to produce studies or reports;
and it would be important to have staff with expertise in education,
While we cannot detail the way in which these skills should be divided
up within an office, it seems reasonable to suppose that rough’( half

. ) -

the staff should consist of family advocates, none of whom

would be lawyers. It also seems reasonable that the

p—
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supervisory staff of the office should include an attorney and someone
with expertise in either education or community work. And we might expect
that roughly as much resoﬁrces could be allocated to training, publishing
" reports, litigating, hiring expert opinion, lobbying, and organizing as
would be devoted to direct representation of individual families. Within
these broad guidelines, however, an Education Attorney should be free to
allocate resources as the situation seems to indicate.

Fiq}lly, it secems essential that the éducation-Attorney's Office bé
locatéﬂ/in a local Neighborhood Legal Services Office. There would be
little point in relating an Education Attorney's Office to NLS unless
there were some opportunity for interaction. While the Office should
have'én independent budget, it should be under the general direction of
the NLS Office director.

In summary, then, we are proposing a substantial diversification of
staff and work within a NLS office, so that lawyers, edvcators, and
neighborhood.workers can concentrate more attention on educatien. The
Education Attorney should have the salary, rank, and experience of a -
deputy LSO director, but he should work only on education issués. He
should have no respénsibility for subervising hon-education'NLS
staff, but the autﬁority:to train a corps of lay advocates, ts
.
supefvise them as they represent families, and to hire consultants,
exﬁerts, or teachers to publicize the'office? organize, and assist on
matters of educational policy and practice. The Education Attorney
would require the resources sufficient to purchase the skills needed to

carry out these functions, and the considerable discretion needed to use
\
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the resources to suit the particular concerns of families and the nature
of school systems in various localities.

The sequence in.which these skills would be used might vary from
place to place. One office might decide to concentrate initially on
dramatizing its identity and availability through test cases. Then, with
families increasingly aware of‘the services, it might begin to train
advocates to represent them. Thereafter, it might turn to efforts at the
local and state level to secure systemic procedural change. Another office
might begin by allocating most of its resources to individual family
advocacy, and another might begin by publishing studies of school policy
and practice.

Although we do not have a'rigid'conceptiOn of timing, two general
points about the program seem clear. One is that any such office will
have to place a good deal of emphasis on representing individual families
in their relations with schools. The other is that the purpose of this
representation is not simply to provide assistance to families, but to
use problems to seek broad revision in schools' practices and procedures.

" The last point worth considering in connection with the character
of an Education Attorney's Office is its size. Although many legal Service
Offices are quiée large, iwe are inclined to plaqe clése limits on the
size of the agéncy we p%ppose. For one thing, merely existing as a
division of an LSO places some limit on size, and for another, the novel
character of the enterprise argues for trying it on & manageable scaie.

We think this means a staff which consists of no more than two or three

senior staff, ten or twelve family advocates, and five or six other staff
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members withieducation or research expertise.

D, CONCLUSION

Finally, there is the question of what might be learned from the
experiment described here. For the most part, the answer to this query
is the same as it was in th; case of the Administrative Critic. We
would want to know how #n Education Attorney's Office affects the
behavior and attitudes of schools and consumers. In the case of consumers,
we would want to know whether their s;;isfaction with schools changed and
-- more importantly -- whether their problems were more frequently resolved.
And in the case of schools, the main criterion of success would be the
extent to which procedures were adopted which increased the
fairness with which parents and students were treated.

But in addition, it would be important to learn something about the
viability of such an office within Neighborhood Legal Services, and about
its impact on NLS itself., One issue is whether the mix of services and
staff proposed here actually works effectively in the same organization;

a second is whether an Education Attorney's Office would work productively
idthin local Legal Service Offices; the third is whether the new conqeption S
of staff and services'would Spfead within NLS. . ’

Our expectation, of course, is that an Education Attorney's Office
would prove immensely useful =-- as a way of assisting families, as an
approach to making schools more humane places, and as an innovation within

Neighborhood Legal Services. Naturally, the success of the proposal depends




in large part on the skill and perseverance of the particular people
involved. But giving broad power and resources to a varied staff

under an Education Attorney within local NLS offices seems a viable way

to protect the family's interest in public schooling by offering advocacy
assistance to large numbers of parents and students. It would help to
right the inequality between families and schools. It would help families
recognize and define their interests; it would help them persuade schools
to recognize these interests; and, where necessary, it would help families
defend these interests in adversary procedings with schools. 1In sum, we
believe that the Education Attorney has a good chance of changing the charac-
ter of the schools' relations with parents and their treatment of
children. Our doubts about the proposal are directed mainly to its
ultimate impact on NLS, and to whether the schools would respond by
adopting new and fairer procedures. These are among the principle issues

which should be explored in an experiment.



Footnotes to Chapter III

1For a full discussion of the limits and potential of litigation, see

Appendix D to this report.

2Neighborhood Legal Services, in the last several years, has established
a national back-up center in education (the Harvard Center for Law and
Education), another national back-up center for non-school youth (the
Juvenile Law Center at St. Louis University), and the education and
juvenile caseload in Legal Service Offices seems to have increased.

3
Roughly eighteen months ago NLS funded the Center for Student Citizen-

ship, Rights, and Responsibilities in Dayton, Ohio. This Center is a
pilot effort to test the effectiveness of lay advocacy in improving the
position of parents and students vis-a-vis schools.

Discussion of these problems is presented in Appendix D of this repgrt{u

SAs we pointed out in Chapter I, this is due in part '~ the rather

considerable threat posed by litigation. But it is also due to the

fact that the legal profession is the only legitimate agency for pro-
moting and managing extra-political conflict between citizens and govern-
ment. The standing of the profession itself is something to be reckoned
with, a fact which has contributed in no small measure to the endurance
of the NLS program.

The experience cf the Dayton center also suggests it is important, at
least initially, to establish an organizational presence by seeking out
complaints and pressing them effectively. A passive approach seems
unlikely to sticceed. But the agency's experience also suggests the
need for more than individual complaint processing. -Many individual
complaints are only symptomatic of broader underlying problems, and an
agency which is staffed and organized to deal with these is likely to be
a good deal more effective.

7

The Neighborhood Legal Services Program has, of course, been investigating
areas like housing, divorce, consumer purchasing, and welfare where the
program provides signiffcant continuing service to vast numbers of poor
people. In the area of public schooling NLS does not yet provide
couparable service. In part this is because education disputes often
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involve issues of desegregation, resource allocation, and classification
which. are complex and time-consuming. Yet even in the more straightforward
areas of civil liberties and statutory claims, NLS has represented only a
few of the families that have potential claims. The relative inactivity
of NLS in the field of public education therefore cannot be attributed
only to lack of technical competence. Indeed, the national back-up center
for education, the Harvard Law and Education Center, as well as several
local and state Legal Services programs, have prosecuted complex desegre-
gation, resource allocation, and classification suits, and resolved numbers
of less complex civil liberties cases. The problem for busy NLS offices
Seems to be more that education issues are too complex and time consuming
(desegregation and resource allocation), too numerous (civil liberties),

or both (classification). Without technical assistance the complex issues
are difficult to raise; without a cadre of para-professionals the too=-

numerous complaints cannot be processed at a reasonable cost. In short,

NLS has failed to focus on education issues and offer the breadth of non-
litigation services necessary to heclp families challenge the school
decisions which every day shape the future of their childrem. The proposal
for an Education Attorney attempts to set right these shortcomings

in NLS service: it focuses attention on education issuess provides the
variety of services mecessary to comprehend and represent families®
interests in public schooling, and provides the flexibility and resources
to handle both complex and numerous school disputes at a reasonable cost.

8This discussion of the Dayton Center is based on our visit there, cur con-

versations with the staff, and the Center's own published materials. Thanks
are due to its Director, Arthur Thomas, for the time he and his staff spent
during our visit and several ensuing phone conversations.

Although the Dayton Center seems promising and worth replicating, our
reservation about it arises precisely and principally from the barriers

to its replication. Because it is not integrated with the NLS Program and
linked directly with the legal profession, the Center may suffer the

fate of other citizen advocate agencies =-- failure for want of adequate
ingtitutional support.

’
.

0

Whether an Education Attorney will be able effectively to ‘manage'family
complaints in such recalcitrant school systems is a question which requires
experimentation and evaluation. See Chapter III.
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CHAPTER 1V: THE TERMS OF AN EXPERIMENT

Having described our two preferred approaches to protecting
the educational interests of parents and students, the next question
is how we might find out whether they would work. Under what
conditions would they have to be tried in order to learn about thei.r
effects ?

In order to specify the conditions for these experiments,
however. we must first identify what we mean by "working", and
how we think 3t ought to be assessed. Once we have a clea..r idea on
these points, it will be possible to decide how, where, and for whom
experiments should be undertaken, how much they would cost, and
how long they would take.

A. GENERAL DESIGN ISSUES

Several general issues must be faced before

moving on ¢~ more technical questions of measures, design, costs, and so

on. One is whether an experiment or a demonstration is more appropriate.

Another is whether the two proposals should be evaluated within one
comparable framework or two different ones. A third is what measures
of effect should be used. A fourth is the matter of comparison or
control groups, and the last is wh:;t population the proposed experiments

should include.

i
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Demonstration or experiment: There are three possible

arguments for a demonstration. One is that anything else is too costly.
A second is that nothing more can be learned from an experiment than
a demonstration. A third is that the purpose of the exercise is not to
learn but to teach. The third is certainly not our intent with respect
to the two proposals here, and the first is not a judgment anyone but
OEO can make.

The only question we can usefully discuss, then, is whether
more can be learned from an experiment than from a demonstration.
In our view the answer is. unequivocally affirmative. Whatever could
be learned from a single demonstration of each proposal, it would be
a great deal less than what could be gained from an experiment with
multiple sites. The precise nature of the gain will become more clear
as thic chapter progresses, but the main point is simple. In a demcastration
it is either very hard or actually impossible to employ any of the
devices which allow researchers to establish some confidence about
the results of the intervention. Random assignment is clearly out
of the queétion, since the whole purpose of assignment in a demonstration
is to find the best site and execute the best possible effort. Control or
comparison groups also are relatively useless. They are theoretically
impossible (what site is comparable to the best pos sible one ?), but even
if possible in theory, with one site per experiment the confidence in results

would not be greatly increased by having one comparison or control site.
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We would not argue, however, that nothing could be learned
from a demonstration. Our point is only that most of thellearning
would be similar to what one can gain from studying a large, complex,
and absolutely unique historical event. It can be immensely interesting
and informative, but it is devilishly hard to generalize from. Since
OEO's interest in trying out the proposals would arise from curiosity
about whether they should be tried on a large-scale, the need to
generalize isconsiderable.

But social experimentation is extremely difficult, and almost
pever can be made to conform exactly to the canons of classical
experimental design. As we will explain shortly, random as signment
of Administrative Critics to school systems would be an utter
fantasy (school systems would have to volunteer). and while the
problems would be much less with Neighborhood Legal Services, they
would still be considerable., On the other hand, matters are not impossible
by any means -- a variety of assignment devices would still be possible,
and there are several strategies for selecting control or comparison
groups which could provide a fair degree of confidence in the exp’eriménts' AN
results. |

We will return to this matter further on in the chapter, when

we specify the terms of control and comparison groups we think desirable.
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But the following discussion assumes an experimental framework of some
sort, and seeks to define what that should be.

Comparable or unique evaluation: We suggested, in discussing

the Administrative Critic and the Educaticn Attorney, that both were
designed to produce roughly the same effects on schools and their

clients. Both are intended to increase the schools' fairness in dealing
with students and their openness in dealing with parents. For that

reason one way to assess their impact would be to determine the extent

to which schools changed their methods of dealing with parents and children.
Both are intended to achieve this result by ::oncerning themselves with

the grievances of students and parents -- albeit in rather different ways --
and for that reason another way to‘ measure their effects would be

to assess their impact on the attifﬁdes and behavior of the schuols' clients.
Did more problems get raised? Did more gat resolved? \.Vere mare

people satisfied .as a result?

This similarity of t{l;jectives seems ex{énsiVeenough to make
common evaluaﬁon of th;, two efforts possible. This would be desirable
for several reasons. F\i‘rst. co‘mmon evaluation wéuld probably reduce
costs. Even if it didn't, though, it would be intellectually Wwasteful

to have different measures of the same 'ph.enomeno;a when more could

be learned by having comparable measures. That, of course, is the real

point: some comparison of the two experiments would be desirable,.
v .
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because while they are not comparable point-by-point, they are sirﬁil}'ir N
enough in intent so that much could be gained from comparing their impact.
In both cases, for example, we anticipate effects on the schools' procedures
for managing grievances and relating to consumers; it would be useful

to know - hether one approach was more effective than another.

Bui if common e.aluation seems desirable in principle, we still
need to know if it would be possible in practice. The most important
problem arises from various selective biases which would undoubtedly
be present in any experiment. In the case of the Administrative .

Critic, for example, school systems cannot be made to try out the idea --
they must volunteer. And there is absolutely no reason to imagine that
recalcitrant or resistant systems would advance themselves as

condidates for the Administrative Critic experiment, at lease

as we have defined the idea. On the other hand, it seems less likely

that such problems would be encountered with the Education Attorney.

No school system need approve the sites for that experiment, and in

fact, many pf the stronger LSO's are in precisely the sorts of communities
least likely to try out the Administrative Critic. And while Neig};borhood
Legal Services well might have non-expeﬁmental priorities for locating
sites for Education Attorney's Offices (if they were interested in

pursuing the idea), i* is at least possible that NLS would be willing

to locate some experimental sites in resistant communities and some in
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more bénignly-disposed places.

If these suppositions ax:e correct, the very best result
possible (from the poirit of view of comparable evaluation), would be
a situation in which two sorts of comparisons could be made with
respect to the effects of our two proposals on school systems: (1) the
relativd\impact of both approaches in relatively receptive
commuﬂnities, Vand (2) the relative effectiveness of the Education
Attorney's Office in benign and resistant communities. We would not

be able to complete the matrix of comparisons by evaluating the relative

-

. effects of the Administrative Critic in benign and resistant communities,

nor would we be able to azsess the relative impact of the Education

Attorney and the Administrative Critic in resistant comm .ities.

—

_ (S
While these incomplete comparisons are distressing, the complete

nes are not unimportant. They would allow us to determine whether
the Education Attorney Works as well in resistant as in relatively.
receptive sgilool district.s,'and to determiné whether the Education
Attorney was more or less effective than an Administ_rati(ré Crit.ic in those
communities willing to experiment with an Administ¥ative Critic. &

It is also important to consider the utility of comparative

~—
evaluation for the several other possible outcomes -- to wit,client

behavior and attitudes. Given the likely selectivity outlined above,

~

. e

[ S
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what would a comparative evaluation allow us to find out® Presumably
we could determine whether -- in certaix'x sorts of communities --
the Administra‘tive Critic or the}Education Attorney had different
effects on the attitudes and behavior of students and parents. It also
would be possible to find out whether the Education Attorney's Cifice
evoked different consumer responses in resistant school districts
than in more receptive ones. Agaiq. these are incomplete comparisons.
One also would like to know, for example, how the two approaches affected
attitudes ar;d behavior in more resistant distric;:s, but that would be
impossible by definition.
Finally, there is one aspect of the evaluation which could

not be comparative. The evaluation of the Education Attorney’s Office.
and of its impact on those lccal Legal Services Offices in which it would
be housed would not fit in any comparative evaiuation scheme above.

Given those limitations, it still seems worth while to seek a
comparative evaluation frafnework for the two proposals. While t'hey
do not really exist in a Frade-off rel%ftio"nship for many communities,
the possible differences in their impaét on #schonls and their clients

P

are too important to pass over. And in the last analysis, even if it were
impossible to establish community comparability in some cases, it would -

make more sense to collect the same information on the experimental

outcomes.
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Having said all this, it leaves us only with a disposition to
comparative evaluation -- not a certainty that it would be possible.
That would depend partly on whether Neighborhood Legal Services
(if they were interested) would agree to some sort of sampling
scheme as a basis for the selection of sites, and partly on whether
there were funds available to support experiments in more than one
or two places. Neither question can be answered in advance of an
OEOQO decision to pursue our proposals.

Criterion measures: Another general issue concerns the

selection and ranking of experimental-outcomes. We have referred in
general terms to three domains: cli-xt attitudes; client behavior; and
schools' behavior, and we have indicaied that the schools' behavior

is most important. It would make little sense to go much further
unless these three are the correct outcome domains, unless the
ranking makes sense, and un.leés they seem reasoratbly workable.

The caze of the schools' behavior is perhaps cl:arest. In making
the proposals in earlier chapters we argued that broad cltanges in schools'
policy and practice with respect to such things as student classifi.cation
anci student rights would be the most importaﬁt ou‘come of either
experiment. The reason for thié is our assumption that
it would be desirable for schools to adopt procedures which would
e;_ventually make unnecessary !most of the work of the two\agencies we .
propose. Althou'gh we can imagine arguments against this {that the most ‘

A

-
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important aim, for example, is to promote continuing conflict within
schools), these are reaily arguments against these experiments,

(or against schools), not arguments for one criterion measure as
against another.

It is a little more difficult to decide what the proper approach to
measuring this criterion would be. One part of the problem is specifying
and ranking the areas in which changed policy and procedure would \.
be desired; the othe;' is finding an adequate way to distinguish degr-ees
of progress toward each goal. On the first point, it is possible to idenfify
several areas: policy on student rights; procedures governing student
assignment (that is school expulsion, placement in special classes,
and placement in ability groups, secondary curricula, and special
schools); policy and procedure in discipline cases: and procedures
for review of decisions in all of the above areas. There ére other,
less 'important areas, _such as schools' procedures for dealing with
complaints abput teachers' attitudes on behavior. We ret;ognizé that: it

A ]

wculd be;impossible to dgVise any absolutely air-tight justification :

for this weighting scheme, dr to achieve general a@rzemM/

In addition, we do not believe that weighting within the first category

is possible. %ut in our view its iﬁportance is clear, both for
SRR - ®

substantive reasons and because, uplike teacher attitudes, the problems

of discipline or assignment can be dealt with by a.,ggncsies concerned with
. =~
cl‘/
<3 * R
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law or administratien,

It seems unlikely that any of these changes in sc'hools could
be adequately cé.ptured with traditional quantitative techniques, or
conventional survey research procédures. 1t probably would be
more appropriater to employ a series of coordinated and comparable
case studies to measure the experiment's effects on school systems.
Such studies would require a good deal of work in experimental sites --
in advance of the experiment -- to observe existing practices to develop
baselines. It also would require extensive work in advance to develop
both a2 workable che?klist of the things to be observed, and a high
degree of agreement among the observers. In addition, the observation
of schools' response to the experiments would have to be accompanied by
a high level of interaction among the observers, to make sure that sound
bases for comparative judgment were being maintained. It n.ght even
be useful to exchange okservers among sites, to assure inter-observer

reliability. Finally, a good deal of work would have to be done in

advance to establish solid operational definitions of success for each

o
-

element of impact on the school system,

Given comparative case studies of this sort, it would be possible
to obtain meaningful and reasonably reliable evidence concerning how .
the experiments affect the ways in which schools freat students and-

v
parents. In addition, of course, case studies of this soxt would allow
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OEO to learn something about how change takes place, or why it

doesn't. In effect, comparative case studies are really the only

available way to measure change in exceedingly complex
organizations and to éstablish.links _,bg_twéen process and outcome.

But it is also true that if. .hyp:otheses about change processes aq alte‘fnative
process-outcome links were not carefully developed in advance to guide

the iielc.l work, the result would be disappointing, Absent careful

planping in matters of this sort, the evaluators usually never figure

out what questions they want to answer until the experiment is over,

the data gathered, and the evaluation nearly written. »

The second realm of anticipated effects we have mentioned

is the impact on consumer behavior. The desired outcome in this

case is not as clear as witih school system behavior. Certainly the
predicted result of either experiment would be that more consumer

grievances would b. brought to the schools -- after all, one major

premise of this report is that such grievances are :nostly unrecognized

and shunted aside at the present. Consequently it is essential that in

any experiment data be collected on changes in the incidents of complaints.

The question, however, is whether we would be satisfied to know only

whether the flow of complaints.-increased, We think not.
The reason is that we have no empirical or theoretical standard

which will tell us how many complaints should be brought té the-
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schools' attention. Should OEQO expect a ten percent increase, or a
twenty-five percent rise? There is no way to answer the question --
save by reference to the pre-experiment incidence. What this means,
then, is that an evaluation of the experiments we propose could .6n1y

say that an increase of such-and-such a percent iﬁt} complaints occurred.
They could not say that the increase was half, or thrée-qué.rters of what
it should be in order to judge the effort a success.

Of course, we think it is likely that complaints would increase --
thelidea has considerable face validity. But we also think that corpplaints
would level off, either because the schools institute corrective measures
or because there is a finite amount of. discontent within any one given
time span. We also assume that the plateau in the first instancé would be
lower than in the second. But we don't have any idea of how much lower,
nor do we have any notion of at what level each ought to occur. What is
worse, as we pointed out earlier, there is absolutely no empirical
or theoretical basis for making any prediction.

One possible solution for this might be to turn to the resolution
»~f grievances as a possible criterion of success: | the higher the proportion
of grievances resolved in favor of students and parents, one might argue,
the more successful the experiment. But this criterion assumes ether

|

that consume: s of education are always Light, or that it is possible

to determine exactly what proportion of the time they should be right.
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The first, of course, simply is not defensible o any grounds, and the
second is imposgible. Furthermore, since we have no real conception
of how often consumers ought to be right, we have no way of knowing
whether a large insrease in favorably resolved disputes is a measure
of success, or & measure of errors in judgment, agréssiveness, or whatever,
Finally‘, the fact is\ fhat most disp\;tes will not be resolved one way or the
other -- they will be compromised, negotiated, bargained, and settled.
How can we determine, then, in whose favor such disputes are settled?
The answer is that we cannot -- the question should not only be who won,
but what the parties at interest thought about it.

These considerations lead us to two conclusions about using
the incidence of compiaints as a measure of impact for the two
experiments, First, thel frequency and disposition of complaints is
too clearly an important measure :xperimental impact not to use.
But since we have no notion of the norms, it becomes very imp_ortgant
to determine Lhow students' and parents' satisfaction with schools is
affected By each experiment. Or, to put it a little &ifferently, lagking
empirical or theoretical norms for the effects on consumer behavi 'r, it

is necccsary to turn to the only other available norms -- to wit, how well

poople think the schools are doing, and how satisfied they are.

t
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This, of course, is by no means a simple matter. Itis
one thing to find out whether people are satisfied w'l‘th schools, but
quite another to determine how satisfied they should be, Nonetheless,
one does not begin completely;.inl the dark here. First, thereis a
fair amount of knowledge about existing levels of s?.tisfaction with
schools and other public services. Since we have some sense of how
people of different classes and colors presently feel about the s;:hools
it provides some baseline against which to compare the effects of any experiment.
Second, it woulrd be relatively easy to collect information on existing
levels of satisfaction in the population at experimental sites prior
to any experiment, thereby providing even better baselines, It also
would be possible to collect similar information from comparison or
control populations in other sites. Each of these would offer usgeful
anchors -- empirical norms which would help in evaluating the effect
of the experiments.
But this deals only with levels of satisfaction in the general
pOpulé.ti.On. It also would be important to carry-out follow-up
studies of parents and students who brought gompiainis. to determine

S
whether they thought they had been helped. This is not simply an
\

\

important dimension of consumer satisfaction, but a way of learning

something about how it relates to the disposition of grievances.
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Nonetheless, there are several intractable problems involved
in the assessment of attitudes and values. One is that most of the
available measures are neither highly valid or reliable. Another is that
the mechanisms by which attitudes change, or are related to behavior,
are rostly a m_vs:tery. étisfaction 'is p.robgbly inco'n.stant,
and subject to changes of time, place, and circumstance. Not only that,
it probably would be influenced by many things besides an experiment
of the sort we propose. Satisfaction, then, is a useful short-terrﬁ
measure of an experiment's effect, but it is of uncertain value
as an indicator over the long run,

In summary, then, the three criterion areas proposed for
observing the common effects of these two experiments are a mixed
bag. They are important, they are the best way to measure the effects
we can idéntiiy, | but they are marked by serious ambiguities.
It would be essential to assess the impact on schools' policies and ,
procedures, but tl‘;ere is no air-tight way of identifying which
policies and procedures, or of deciding whether some are more |
important than others. It would be important to rr;easure changes in the
incidence of complaints and their dispositic')n, but since we lack any
rolic norms it would be impossible to define success. It would be

important to determine the experiments' impact on levels of satisfaction,

but there is no way of deciding how satisfied people should be with schools.
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What this means, then, is that while we have three relevant fﬂ\

important ways to observe experimental effects, we do not have emy\S

really clear criterion of success apart from pre-experimental )

/

7
conditions. This, of course, is no novelty in social program

eviluation, but it seems like less of a problem when measurement

. conventions and expectations are well established -- such as IQ testing. \
s~ '
/ Lacking historically established norms of this sort, measuring the '
-

effects of these experiments will be a good deal easier than

deciding whether they are successful.

Ao’ 3

Finally, _"this, however, does not take into account the .
the impact of the Education Attorney's Office on Neighboz;h:)od-
Legal Services, or the question of the Office's internal effectiven/es's.
- In our view they arenot the top priority in the evaluation of the Education
Attorney -- the main question is how it affects the schools and their clients.
But whether such an office can be effectively integrated in local LSO's,
and whether Education Aftorney Offices are infernally workable would still be
i'n:iportant' matters for any evaluation. They are s,ufficieixtiy speciaﬂ,,howe&er.
to incline us to the view that if the experiments go forward a separate
evaluation should deal with these is sues, urder the guidance of Neighborhood

4

Legal Services. ' A
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Control and comparison groups: So far we have argued that the

chief basis for evaluating the effects of the experiments would be_
pre-experimental measurement of consumer attitudes, the incidence

and disposition of complaints, and schools! policies and practices,

But while these pre-measures would provide a baseline for measuring

change, they would offer no assurance that the change was not unique to those
communities in which the experiments were located, or that it did ‘not

occur because of other general historical changes in school system

behavior or client attitudes.

Assurance oh these two points can sometimes be provided by
control or comparison groups, but in social experimentation the assurance
is never as great as one would like. Because of biases introduced by
selection, for example, it typically is impossible to form a genuine
control group (that is, a group of subjects representative of the
entire populatinn in question, but identical on all important dimensions
fto the experimental treatment group). Some of these problems are
present in the experiments we propose, but not to equal dugrees.

. We begin.by assuming that no matter how assiduously 0E0~tries,}
random assignment to-experimentai and control éonditions from the
géneial population of school districts or Legal Service Offices will
be impossible. At best, rand&m assignment from a selected péol of

Legal Service Offices or school districts will be possible. This

assumption is based on the notion egpressed much earlier, that Legal
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» - .
Services would probably not place an experiment of this sort in local
\

offices it Et;sidered weak or atherwise unsuited, and that the school

. ‘j .- N . : *
districts most likely to resist fairness in dealing with students or
. . 1

parents would be least likely to volﬁnteer for experimentation with the
Administrative ‘Critic. d

The best tpis_asgumption leaves us with as respects assignment

an

is a control group chosen jrom a pool of applicant school districts

and Legal Services Offices “tho ght to be suitable for the experiments,

’ [5o% 4

either by thémseIVes (in the case of school districts) or (in the case

’

( . - _
of LSO's), by the national Legal §ervices administratioﬁf\qr both,

W

Although we imagine selectivity

”

.-

would be buch more acite ih\Fhencase-éf school districts, there is no
.o . : \'
real evidence we can adduce on this point. But this situation means

a @
that the experimental results could not be generalized to any population

beyond the selected\gontrol group, unless non-experimental research was
under takén g;/;etermine

contro*g;-and-whé;evervﬁﬁﬁﬁiations they were thought to represent.

at differences there were between experimeatals,

. . Althougn ithis arrangementbwould not be perfect, as nearly as we can
. L e - . ‘ A
da rey e
tell it Wauld be satisfactory. Comparing the effects of the expsriment
. . . . \

. -
,/“1ﬁth a gqéup of selected controls would answer one important query:

[ad

were the experimental effects the result of selection? If there were . \ -

\a‘posifi§e effect in this co on, it could not be selection, as

.3ong as there had been random assignmént to experimental and control
groups from the pool of selected districts. But external compafisons;f

 with non-selected populations would also be required because OEC w;uld

4



want to know how the selected pool differed from the general popula )
tion in question, and how much of any change might be attributed to
more general tistoricals:shifts,

This, then, implies the following assignment procedure: roughly
twice as many school districts and Legal Services Offices as would
be needed for the experiments would have to agree to undertake
experiments, and would have\fg'satisfy OEQ that they could carry
out the task, About half of the selected applicants would then
be assigned to the experiments, and the other half to controls.

.. Thls may not be the easiest way %o administer the planning and
grant assignment procedure, but we cannot think of any reasons
‘whyrit would be really administratively unfeasible. And our
discussion also assumes the existence of non-selected populations
(comparison groups), which would be employed to check initial
differences in the character and degree of selection, and to
monitor general historical change.

This leaves two main questions. One is what these external
comparison groups might be, and the other is what sorts of data
on client attitudes and behavior, and on school systems would be
collected in the control districts? .

We are inclined to use a comparison group only for the evalua-

tion of effects on consumers attitudes and behavior, because to
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create a comparison group for the study of effects on school
systems would not be cost-effective., Case studies of the sort
required here would be quite expensive, and the information yield
would not be all that great, After all, the purpose of a
comparison group in such an experiment is to provide a check on
initial selectivity, and on change in the general population from
which the experimental group was drawn. That means that for the
comparison to have much utility, it would have to be representa-
tive of the general population of school districts -- and while
that would not be impossible, it would almost surely be unfeasible.

But this injunction probably ought not apply to the evaluation
of effects on consumer attitlides and behavior. As is probably
glready evident {and as we will argue in the following section)
this aspect of the work should be carried out mainly by way

of survey research on the

-
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incidencé and disposition of complaints, and on consumer satisfaction -
with the schools. It would be extremely easy, from a technical point
of view, to include most of the critical questions in either a national
amalgam survey or a special national survey at the beginning and end
of the experiment. This would provide the critical evidence which would
allow OEO: (1) to determine the character and extent of selectivity
at the outset of the experiment; (2) to determine how much of any
experimental effect was really historical; and (3) to provide a general
baseline for the estimation of experimental effects.

In effect, then, we are suggesting a design in which: (1) there
is random assignment to experimental and control populations from a
pre-selected group of school districts, LSO's, and for which all measures will
be essentially the same in the two groups, save some abbreviation
of the case stpdies for the control group; and (2) in which a nationally
representative comparison sample of individuals is drawn to check on
consumer behavior and attitudes, but in which there is no comparison
group for the case studies_o-f effects on school systems.

Experimental population: There is one final matter -- the question

of whether the experiments should deal only with the poor.

On theoretical grounds we incline toward opening the experiments

too all parents and students in the school districts concerned. Our reason

“

il
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for this is simple: one major motive for the experiments we propose is
that they would reduce class differences in the fairness with which
families are treated by schools. But if they succeed, and are implemented
broadly, they would almost surely be available to more than just
poor peopie. As a result, the ultimate questi:‘on is whether they reduce
~class differences in school-consumer relations when they are available
to the full range of the schools' clientele.

This i# not to say, however, that OEO should not be interested
in only learning about their effects on poor people -- just that more would
be learned from assessing their effects on the non-poor as well.

Matters get a bit more complicated when we turn to the practical
side of things, however. Jne concern is that Neighborhood
Legal Services serves ohly poor pe;ple;' and it isn't clear that an exception
could be made (or would be wise to make), even for an experiment. And in
the event that such an exception could be made, the identification of NLS
may be such that it would not be used by middle-class clients even if they
could. |

On balance, our inclination is to recommend that if OEO/'

decides to move forward with the e:éperimexits, it should make the effort

to extend them to the non-poor. This alternative implies an evaluation
design in which impact is assessed for clients from all backgrounds.
This would be the best ( and most costly) alternative, and the sections

which follow are predicated on it. The second alternative would be to
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confine the Education Attorney to the poor, but not so confine the
Administrative Critic. This would be possible, and it would simply
mean that the impact of the two could only be compared for poor people,
but the Administrative Critic's impact could be compared for the
entire range of client groups. The third alternative, of course,
would be to confine both experiments only to ti.. -yor. While less would
be learned in this case, it would still be an imm..asely productive
venture, and well worth OEO's sponsorship. In fact, a respectable
argument might be made tha.t OEO's responsibility for assessing tl;z;

impact on other people than the poor is tenuous, even though the question

is obviously vital.

This portion of the chapter has covered the four main gene ral
problems confronting the evaluation of the agencies proposed earlier:
whether the evaluation will deal with an experiment or a demonstration;
whether the evaluation will provide comparative evidence on the effectiveness
of these two approaches to protecting families' interest in schooling;
what the criterion measures are and how they might be operationalized;
and whether control and comparison groups are feasablve. We
have argued for an experimental approach, relyiné on random assignment

from a selected pool of applicants and the extensive use of comparisons.
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We have sketched in the apgroaches to measuring impact we think
crucial, and have argued thatfa comparative evaluation is possible.

We now must turn to more detailed consideration of some of these
‘is sues, in order to see what our decisions thus far imply for measurement,
site selection, scheduling, and costs.

B. WORK BREAKDOWN AND SCHEDULE

In this section we identify the main elements in the evaluation
werk in some more detail, and frame them in the context of a rough schedule.
Although this is preliminary, it is the only way to produce more or
less concrete judgments about timing, costs, and staff requirements.
‘The discussion will be organized around the three areas proposed above
for measuring experimental effects, because they would be the anchors
around which the evaluation effort would be organized,

Effects on schools: Work on this part of the evaluation would

be organized in six main portions:

--The development of criterion measures. The first matter
here would be specifying areas of impact and, if possible, weighting
them in some rough way. Our conclusion is that there are
several top priority areas: student rights, discipline, school
exclusion, student classification (tracking, grouping, special
class assignment, etc.), and procedures for review of school
. decisions. There also are other important, but not top

' priority matters: teacher attitudes, participation in school

activities (especially in biracial schools), etc.

The second problem, which is more difficult, is defining these
areas in such a way that observers would more or less agree
about how much progress a given school system had made toward each one.
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—— As we pointed out earlier, this is partly a value judgment but -
it is necessary in order to achieve comparable observation.

What would be required is several alternative but clearly
specified definitions of success for each element. 1In this way
observers could have clear reference points for their judgments
and disagreements.

In effect,then, the main task here would be to develop a limited
and clearly specified set of descriptions of objectives. Some
of these would be internally inconsistent, but it is important
to bear in mind the purpose of all this =-- to give the observers
a clear frame of reference to which their work can be related.
Without that comparative case studies are impossible. Disagree-
ment within that frame of reference is acceptable, because the
terms of the argument would be the same, and reasonably well
specified.

--~The develcpment of. an approach to studying the evolution of

the experiments. The first main point here would be identifying
alternative hypotheses or scenarios concerning the ways in which
the experiments would develop. One can imagine, for example.
that the Administrative Critic could be co-opted by the school
system, on the model of many existing federal and state regulatory
agencies; or the agency might be effective but incapable of
working well enough with teachers, with the result that their
professional organizations would cripple it in negotiations with
the Board of Education; or that the agency would be effective,
but only with one element of the population (students? blacks?
whites?), thereby losing the broad support required for continued
life; or one can imagine that it would avoid all of these
problems and function fairly effectively in addition. Doubtless
there are other alternatives; they would have to be identified,
and the crucial symptoms of each (i.e., evidence that it was the
case) specified. In this way the observational work woyld be
given structure and direction in advance, and a commop/%tamework
for discourse.

In addition, it would be necessary to establish some conventions

for the case studies, Most of these would involve the question

of who would be studying what, where, a:d when. It wouldn't do,

for example, to have a study at one site ignore the response of
teachers if all the others were paying attention to this. While
some of these problems would be solved by specifying what is to

be observed and how, some can only be resolved by taking the next -
step, and defining the sources of information, the various interests,
groups, and institutions that would have to be contacted, etc.

--Training the research workers. This would have to occur at
the same time as the development of the case study methodologies
and criterion measure definition. And it is hard to think of a
better training device than simply having the evaluation group
carry out both tasks.
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If this last assertion is correct, then, these three tasks
would fall together chronologically. 1In addition to developing the
measures and methodologies, it would be wise to undertake some brief
field tests. One purpose of these, of course, would be to try out
and refine the measures. But a more important objective would be to

train the research workers, to improve inter-observer reliability.

It is true tha® in an experiment involving quite a few sites the
entire staff of observers would not actually be required to finish
just the work on methodology and criterion measure development. But
the inefficiencies of involving more people than necessary in the
development of measures and methodologies would probably be gained
back several times in the quality of the observational work, beéause
the experience of developing the measures and methods would be extremely
good training.
It is hard to see how all this could be accomplished well in less

than six moaths from the time of actual start-up on the measure and

methodology  develcpment. If it were done in substantially less than '

gix months ~- even with a very experienced group -- the pace would
be frantic, and the result would probably be appreciably worse. If .
anything, we would suggest a bit more than six months for measure
development and training.

The next group of three tasks relate to monitoring the experiments
themselves:

--The first large portion of work would involve establishing
the baseline measures for the e:perimept. This would require
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a full-scale case study of each schocl svstem involved in the
effort (experimental and control), using the measures and
methodologies developed during the planning and training phase.

The purpose of this part of the evaluation would be to establish
the character of school policy and practice in the criterion

areas mentioned above, and to determine if there was any pattern

of change underway before the experiment began. In order to
accomplish this it would be necessary to get-a complete picture,
not only of school policy and practice in the areas mentioned
earlier, but of such other crucial areas as the relations between
the Board and the school administration, the character of the
relationship between organized interests of various sorts {teachers,
tax-payers groups, community organizations, etc.), and the

schools, and so on. 1In a nutshell, this aspect of the study

should not only be a status report on school policy and practice
on the criterion measures, but a pretty comprehensive account

of the ways in which decisions get made and executed. 1if this
were not done, it would be impossible to achieve a clear picture of
either the dynamics of change arising from the experiments, or

of any secondary effects which they might have.

The duration of this effort would in part be a function of how
many staff were assigned to each site, and iu part a function of
how large the school systems in question were. But even if we
make an opt mistic assumption (large staffs and small school
districts), it is hard to see how such as effort could be completed
in less than four or five months. And since the combination is
much more likely to be a medium to large city and a small staff,

it would be sensible to figure on six to eight months at a minimum.
Even in that time it would be a3 struggle to complete

such a study.

—The second task involved in monitoring the experiments would
involve tracking their implementation and effects over its entire
duration. A minimum of two years' full operation should be allowed,
and since the first year of any such novel institution (at least)

is given over to a good deal of groping, the duration should be

get at a minimum of three years -- no: including the planning
period itself. E\ ,
This, of course, is the central task in ’ . of the evaluation,
but its effectiveness will depend largely on how well the preceding
steps have heen executed. There are, however, a few points worth
noting. One is that the work load will be such that one cobserver

per experimental site should be sufficient. 1In fact, we think that
each observer could also handle one control site as well. as long

as it were clear that the studies in the second sites were to be
abbreviated, But as a corollary to that, it would be of considerable
importance to maintain a high level of interchange among the observers
at all sites, For the less interchange the less comparable the

studies would turn out to be. This undoubtedly would require several
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efforts. One might be a schedulec of interim reports on specific
subjects at fairly close intervals (every few months), which could
be circulated and used as the basis for discussions among the
observers at regular meetings. Another would be exchanging

sites temporarily, or pairing observers occasionally, to provide
some independent check on the reliability of observations.

Another would be a falr amount of site visiting by those members

of the central evaluation staff assigned to managing these studies,
to maintain contact and check on consistency. A final device,
which weculd be important to other aspects of the evaluation work
as well, would be an annual status report (which could be done over
the summers).

--The final phase of monitoring the experiments should consist
of observation of the effects after the withdrawal of OEO
support. Ideally this would take the form of an extended visit
after one year, and another after three. The form of these reports
would be a replica of the final report itself -- that is, a status
report on the school svstem's policy and procedures in the areas
identified at the outset of this section. But it probably is
unrealistic to think of anything but a one year follow-up visit.
What does all this imply with respect to staffing and schedule?
In the case of staffing, this discussion of the case studies of
effects on school systems suggests the need for one full-time observer
per site, and at least two central staff{ members to coordinate their
work, train them, and supervise the development of measures and
methodologies. (The need for central staff would devend
on the number of sites,) All of these staff people would have to be’
pretty highly trained, but they could -- and perhaps should -- be
(
drawn from a variety of backgrounds such as law, social science,
journalism, etc,
The implications of this discussion for scheduling the evaluation
of effects on school systems are pretty clear already. A minimum of
twelve to fourteen months would be required for planning, trzining,

and deve]lopment work, and for the baseline studies. The experiments

would have to be monitored for their duration -~ a minimum of three
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years-- and at least one relatively brief follow-up visit should be
made roughly a year after OEO funds are Qithdrawn. Since most of the
year after operational support was withdrawn would be taken up with
preparation of a final report on this aspect of the evaluation, this

suggests a five year evaluation effort.

Effects on consumer behavior: As in the case of effects on school

systems, the evaluation of effects on consumer behavior would fall into

\

three rough work periods: planning and design; mogitoring the experi-
ment; and follow-up studies. In addition, the specific tasks also
roughly parallel thoge in the assessment of effects on school systems:
the specification of criterion measures, developing the evaluation
methodology, and training and field testing.

~~Developing criterioan measures. Since the matter in question
here is the incidence and resolution of consumer grievances, one
way to approach the criterion measure issue is simply to let them
be defined by consumers. All that would be required on this view
would be a category system for any possible grievance, so that the
research could procede smoothly.

*
While this approach is satisfactory as a way of monitoring the incidence
of problems which come to light, it would not help to understand why
some problems seemed to require action and others did not. In
other words, simply to focus on complaints brought would close
out the chance to learn something about how consumers set
priorities and respond to the existing machinery for resolving
grievances. Since the pattern of nroblems which come to the
surface may have something to do w :h the ways in which schools
operate, this would be a useful matter to explore.

This implies not simply a category system for consumer grievances,

but an inquiry into wvhy some particular problems were recogized
and raised while others remained undisturbed.

Finally, it would be necessery to develop a way of rating the resolu-
tion of complaints, so that some more or less "objective'" measurc

of were could be created. Since there

is no such thing as a perfectly objective measure of this sort,

the alternatives are either a pooled index of the views of thc
participants , or the judgment of independent observers. From

a technical point of view the second is more desirable, but from

the point of view of time, costs, and logistics, the first would

be far easier.
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~~But this eatire matter is really inseparable from the question
of how the measures will be implemented, where, and for whom,
There are two distinct issues in measuring the incidence and dis-
position of complaints. One thing we want to know is whether an
experiment affects the frequency with which complaints are brought
and what kind of complaints are raised in the general population.
That is, we want to know if an experiment produces more complaints
(and if so how many); or a different sort of grievance (and if so,
what),we would also like to know if it affects the direction

of decisions about them, and if so, how. For each of these
questions, we need answers which are representative of the popula- -
tions of students and parents in the experimental communities.

And in order to obtain such estimates, survey research would

be required. The identical research would be required in control
communities, and measurement would have to be carried out at

three points in time: (1) before the experiments began baseline
data would have to be collected; (2) just prior to the termination
of OEO operational support (the end of the third year of the
experiments' operation) the initial measures would be re-administered;
and (3) a year or so after OEO support was withdrawn they should
be administered again.

There are several other points about this work which ought to be
noted quickly. One is that the student and parent populations
would be treated differently, so that representative samples of
each group should be interviewed. These samples might be strati-
fied by age for students (junior as against senior high school,
with others excluded), and by race for both populations.

Another is that attriticn in such samples is great, so that if
follow-up studies of individuals were desired, we would recom-
mend oversampling all strata by forty or fifty percent, and

trying to keep tabs on those who move. But since OEOC would be
mainly interested in general estimates about incidence in the
population in this aspect of the study, we can see no real reason
to view the second two waves of interviews as follow-ups of the
first. It would be cheaper, easier, faster, and just as effective
to draw new samples. '

Another, is that it would be extremely useful to have the data
gathered in this aspect of the evaluation also collected from
comparison groups of parent:c and students, so that the degree

of selectivity and historical change could be checked. These
comparison groups should be created in such a way as to provide
nationally valid estimates of the incidence, character, and
disposition of complaints. There are, however, two questions

here that cannot be answered at this stage. One is the diff{iculty
of composing a national sample of students (all we know about is
schools, but we can see no reason why they could not be used
validly as PSU's), The other is which national population the
parents and students would represent. - If all the experiments were
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. in the North, it would be silly to go beyond that in the compari-
sons. And if all the experiments were in medium~sized cities
(which we will argue later seems reasonable from some perspectives),
it would be a serious mistake to include b 'g-city respondents in }
the comparison group.

Finally, it is important to recognize the limits of survey
research in helping us to understand the effects of such experi-
ments as we have proposed. Surveys can provide valid information
on the incidence of school-consumer problems, they can tell us
what consumers thought the problems were, why they raised them,
how they thought they were resolved, and (we will come to this in
the next section) what they thought about the resolution. That
is, the survey instrument can provide a good deal of information
of a general sort, but it cannot provide a complete picture of
the consumer's individual problem (surveys should be brief,

and mostly composed of closed~end queries), it cannot provide

a rounded picture of how the problem was managed (only the
consumer is responding), nor can it offer a balanced view of
whose interests the disposition favored. The survey, in a word,
is a good way of getting broad population estimates on several
important general points, (the°most important of which the
incidence of complaints, and consumer attitudes), but it is not

a proper vehicle for learning much in detail about either the
character or disposition of ind:vidual complaints.

Which brings us to the second 5$proach we would suggest to
evaluating the experiments’ effectsf%ﬁ the incidence, character,
and disposition of complaints. Detailed studies of actual com-
plaints should be undertaken, to provide satisfactory information
. on their character and disposition. These studies would have
several objects. First, to find out precisely what problem
students or parents thought they w=zre bringing to the agency,
and what they |expected as a result of their effort. Second, to
trace the ways in which the problem was managed -- which is to -
say, how it was perceived and used by either of the agencies
wve have proposed. Third, to provide as balanced a picture as
possible of the way .in which complaints were resolved.

The first of these purposes could be servad with very little
trouble by conducting intake interviews with a random sample of
complaints -- as long as the interviews could be conducted rather
quickly after each matter came to the agency's attentiom. The
second purpose would require what amounts to a brief case study
of these complaints, as they were either rejected, resolved
immediately, or made their way through various stages and channels.
These would take a tit more time, but once again would have to be
carried out while the trail %qs still more or less warm. And

the third matter would requife fairly precise interviews with

the parties involved in the disposition of each grievance, to
achieve some composite picture of the result.

f
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As this brief description suggests, ~-.less this work was care-
fully structured, it could grow into an immense and unmanageable
effort. And if it did grow too large, the information would
become less and less usable as a basis for gererating summary
estimates. Consequently, we would incline to the idea of drawiqg
up a highly structured interview form which could be used to '
gather the essential information. And while some of it could be
completead by program staff, it would be much better to have
the information gathered by the evaluators. Since this informa-
tion should be gathered over the entire course of the experiment
— baseline measures prior to its inception would be desireable,
. but prohably impossible to execute -- this work would require the
~ ., assignment of evaluation staff te sites (one person might be
able to cover two sites if they were not very far apart).
The implications of all this for schgduling the evaluation are
not too dissimilar from the rough calendar ‘identified for the case
studies of school system effects. It would take six or eight months
to do a good job of developing and field testing measures, drawing
new samples, field testing instruments, and training interviewers.
And while the pre-measures would not take as long to carry out as those
in the case studies (interviewers should be able to be out of the
field in twn months), the data preparation would take several
months, before analysis of the first wave of interviews could begin.
‘Thus, a year would be the minimum requirement for measure development,
planning., training, field testing, and establishing baseline measures.
The remainder of the schedule would pretty closely parallel the one
outlined earlier for the case sttidies. %
As far as staffing is concerned, most of this discussion involves
survey research, which should be contracted to a national survey organi-
zation. Thus, aside from making sure that the ‘central evaluation group

had staff members competent to design and monitor such survey research,

and capable of - carrying out- -the analysis, this part of the evaluation
h ]

4

would have little impact on staffing the evaluation. But monitoring

’ :;; "
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the disposition of grievances would require a permanent staff located
on the sites (experimental only, since this sort of information could
not be collected on the controls). Probably this would work out
to require about the half-time services of one person per site.

Effects on consumer attitudes: Apart from the criterion measures

themselves, almost everything in this realm is identical to the survey
research on parent and student behavior described in the preceding
section. The need for control and comparison groups, the schedule,
and the timing of the research all would be the samelin both cases.

As a result, the discussion here will be restricted to the measurement

of consumer attitudes:

~-Since the detailed follow-up studies of actual complainants
will evoke their views of the .disposition of their problems, this
aspect of the evaluation should focus on changes in the general
level of satisfaction with schools in the experimental, control,
and comparison groups. This would be carried out at the same time,
and using the same instruments and interviewers as the survey
research discussed earlier. Our work thus far suggests that

. this aspect of the evaluation should focus on several general

' areas of concern. One is perceptions of the schools' fairness
in dealing with students and parents. Another is parents' and
students' sense of the extent to which the schools seem to be
favoring special interest groups of ome sort or another, and
a third is in their view of the schools' openness, or responsive-
ness to individual students or parents. Fourth, several questions
should be devoted to parents' general lavel of satisfaction with
the schools. :

Most of these areas have been explored before in survey research,
* and in several cases there is a group of questions whose proper-
ties are pretty well known.

b Y
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C. SITES AND COSTS

The previous section leaves us with roughly a £ive or six year
effort: slightly more than a year for planning, measure development,
and baselines; three years for monitoring the experiment; a terminal
year and one half for data analysis, final follow-up studies and
writing up the final repgrts.

Some of the cost data could be produced from the material presented
thus far, but complete estimates require information on the number of
sites and the operational costs of the projects. We will, th;refore,
turn to these first, and then consider the evaluation budget.

Number of Sites: This is a difficult matter to discuss, since

the constraints could be set more by circumstances outside the control
of OEO than by that agency's decisions. But there are a few guidelines
which may be useful.

First, the cost of the experiments will be influenced by the size
of the cities in which they would bé located; larger cities would require
larger staffs, and the experiments, as we pointed out earlier, require
an entife jurisdiction. This puts a powerful premium on avoiding thé
larger ;ities. We would incline toward this idea, not only for cost
reasons, but also because it wculd make the entire effort a good deal
easier. Something might be lost in the way of generalizability, but
if everything else went well and this were stillba pr;giém, later
replications could deal with it.

1t would, however, be a mistake to mount either experiment in small

school districts =-- simply because outside the South most of them are
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full of people OEO is not obliged to attend to. Thus, OEO should try
to locate the experiments in school districts of medium size =- roughly
those enrolling between twenty-five and one hundred
thousand students. This implies urban school systems. It prbbably
also makes sense to keep all the projects in the North and West;
regional differences between these parts of the country and the South ==
to say nothing of logistics -~ would needlessly complicate many aspects
of the evaluation.

The most difficult issue is the number of egperimental sites.
Inevitably there is a tension between the need for a decent number of
data points and the costi/and administrative problems of a large operation

After worpying the issue from several directions we

" f£inally decided that tBe minimum number of sites for each experiment

should be three or four, because much less than that would amount,

de facto to a demonstration. Probably the maximum number for each
experiment would be seven or eight, becausertrying to manage more than
that number of large innovations would probably be impossible. The
upper limit of these estimates is based mostly on the experience of other
recent experiments (Headstart Planned Variation and Follow-Through, for
example), where it seems that consistency among the larger sponsors ==
especially when the treatment is complex -- is hard to maintain. Tee
lower estimate is based simply on the presumption that in some critical
areas (impact on school systems, especially), two or even three districts
would yield results in which one could have little confidence, unless

(unlikely event) there were absolute consistency.
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All of our struggling with this makes it plairn

that there is some guesswork in this. But we have concluded

that if OEO were able to support an experiment in which between. four

and six sites existed for each of the two proposals (a total of eight

to twelve experimental sites), it would have hit on the mosﬁ'nearly ideal

' arrangement we can envision. An effort of that size would be administrable,

"although it would be a job of absolutely major proportibns. It also

would yiéld evaluative results which could be regarded with some confidence.
That, of course, implies a roughly equal number of controi sif&s

(for _ evaluation, not operational purposés), and therefore

it also would require a planning and application generating effoit cf

no mean proportions. We will turn to both once we have considered the
.

operational costs of the experiments themselves.

Cost of Operation: The following discussion of costs makes several

assumptions which might best be spelled out at the beginning. Ome is
that the central control and direction of the experiment would be

jointly managed in some fashion by OEO and a prime evaluation contractor=--
with most of the managerial resources employed by the contractor. We
aseume:that OEO would concern itself primarily with monitoring the
contractor. Another is that the costs of fieldwork and planning for‘the
experiments are distinct from their operation and evéluation; tne férmer
are discucsed in the final section of this chapter. A third is that
the.operating budgets for the experimental agéncies should be moderately
conservative, on the assumption that having too mumch business is better

than héving too little. But since no evaluation plan known to us has

A
i
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ever anticipated every contigency (thie is our last assumption), we

il

have been a bit less cautious in budgeting that aspect of the work.

The operating costs for the Administrative Critic and the Education

Attorney consist almost entirely of personnel costs. There would

be no unique central staff apart from what we just mentioned, nor

any travel, or other expenses. For the Administrative Critic, the

annual breakdown appropriate for a medium sized city would be

roughly as follows:

Director (1)

Senior Analysts  (2)
Education Specialist (1)
Aide Supervisor (1)
Neighborhood aides (10)
Secretaries (4)

Personnel subtotal
Fringe at @ 10%

Total personnel
Office expenses (Xerox, phone,
postage, etc.)
Total Direct Costs

Indirect costs at @ 25%
Grand Total

.....

25,000
28,000
14,000
14,000
100,000

24,000

205,000

20,500

225,500

40,000
265,500

66,375
331, 875 .

If we assume h cost sharing arrangemeat in which local schools pay ten or

. twenty percent of the operating costs -- which strikes us as extremely



-111-

reasonable -- the total annual cost per site of the Administrative
Critic would be roughly $275.000..The project would run for three
years, so the total operational costto OEO per site would be on the order
of $825, 000. Multiplied by the five sites we have assumed, this
would yield a total three year operating budget (OEO money only) for
the Aduministrative Critic of roughly foyrmillion dollaré. 1f the
assumed cost sharing is included the total costs for this part dof the
proposed experiment would be on the order of 5.4 million. |
The operating costs of the Education Attorney's Office ;ould be

of roughly the same magnitude. Our calculations are as follows:

Senior Attorney (1) 20,000
Aide Supervisor (1) 14,000
Education Specialist (1) 14,000
Neighborhood Aides (10) 100,000
Secretaries (3) 18,000

Consultants @ $75 per day, 120 days 9,000

Personnel Subtotal 175,000
Fringe at @ 10% 17,500
Total personnel 192,500
Office expenses 25,000
Total Direct Costs 217,500
Indirect costs at @ 257% 54,375
Grand Total 271,875

There would, of course, be no local cost sharing in such an effort.
Although NLS would have to pay part of the operating cost, we cannot

determine what a reasonable percentage on this might be and, therefore,

il
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leave it open. Given this annual cost per site, the three year

per site cost would be on the order of $815,000 and the total three
year operating budget for the assumed five sites would be on the
order of 4.1 million dollars.

® Thus, the combined three year total operating costs of the
experiments we have proposed (all sources), would be something like
9.5idllion dollars, or just over 3,1 million dollars per year.
Since there are no economies of scale in this part of the operation
we have proposed, every increase or decrease of two in the number of
sites would produce an annual change of roughly .6 to .7 million dollars.
Thus, if the number of sites were reduced to eight, the annual budget
would be roughly 2.4 million; if it were reduced to six, the annual
budget would be roughly 1.8 million dollars.

There is one final point worth mentioning. Both operating
budgets just deseribed contain resources for training,
in the size of the staff and the allocation of senior supervisory
staff. Staff sizes were increased slightly over what we thought
necessary for operation to leave time open for training.

Evaluation Costs: Again for the purpose of computing costs

we assume ten sites in medium sized cities and an equal number of control

sites. We have brokén the budget down in a roughly chronological fashion,
so that pianning and design, monitoring, and close-out @o®8te are displayed
separately. Most of the rest is self-explanatory, save our assumption

of a central evaluation office which would admidister the experiments,

design and supervise the evaluation, perform most of the data analysis,

il
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and monitor the implementation and management of the experiments themselves.
The latter cost has been included here simply because in our experience
it makes little sense to separate design and management from evaluatioa.
OEO should probably sponsor some limited independent evaluation in
addition to what we have proposed, and perhaps an independent audit of the
main evaluation, but in genuine experiments we do not believe the
separation of design and management from evaluation is warranted, as is
typically the case in operating programs.

Planning and Design (one year)

This portion of the budget assumes the need for the entire central
evaluation and management unit in operation for a full year in advance of
Y
the operational phase, in order to design measures and carry-out the

baseline measurement. The costs would be as follows:

Central Office

Director (1) 30, 000
Associate Director for management and control (1) 25,000
Staff Associates (2) 28, 000
Associate Director for Evaluation (1) 25,000
Site Observers for Experimental Sites (10) 150, 00Q
Site Observers for Control Sites (5) 75,000
Senior Evaluative Analysts (2) 28,000
Research Associates (2) 24,000
Research Assistants (4) 32,000
Secretaries.(6) 356,000
Personnel Subtotal 433, 000
Fringe @ 10% 43,300
TOTAL PERSONNEL ‘ 476,300
Central Office Expenses 110, 000
*Local Office Expenses (20 sites) 160, 0600

Travel (eight five-day trips to each of 20 sites
%$150/trip 24,000

il
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Per diem (800 site days @ $20 per day) 16,000

Total Direct Costs 786,300
Indirect Costs at @ 25% 197,575
Total Cost 982,875

These costs would complete the design and baseline measure stage

gsave the survev research. The next ohase would be monitoring the proiects.

Project Monitoring (three years

The budget for this part of the evaluation has several parts.
The annual costs of maintaining the central office operation just
budgeted would remain essentially the same with some adjustments in:
travel costs o cover inter-gite travel (addipg two trips a_year for
two weeks per trip for each of twenty sites at $150 per trip = $6,000);
site~to-central office conference travel (three trips for each site to
the central office, at the same rate= $9,00d} and in the local office
budgets (multiplying by two to stretch them out over a full year increases
that line to $320,000). This produces a central and local office maintainance

budget of the following dimensions (lines as above):

Total Personnel 476,300
Total other expenses 485,000
Total direct costs .961,300
Total indirect costs at @ 25% 240,325
Total costs per year 1,201,625

In addition, however, funds would be required to support the survey

research. Two surveys, as we argued earlier (one predating the experiment




-115-

and one at their conclusion) would be essential. A third, a year after
OEO phased out also would be highly desirable. The costs, assuming
® that the prime contractor would do much of the design and all of the
analysis, would be roughly as follows:
Survey 200 parents and 200 students in each of
twenty sites, assuming forty minute interviews,
and a per-interview cost of $45 (which includes
coding, punching, and cleaning the data, and
transferring it to magnetic tape). Two surveys: 720,000
One follow-up survey, a year after OEO close-
out of operations: 360,000
1,080,000
In addition, we have recommended that two national surveys of
comparison groups of parents and students should be carried out at
the same time as the first two surveys in the experimental and control
sites. These would require new sampling frames (on our assumptions,
one for middle-sized cities and another for schools/students), so a
per-interview cost of $50 is.probably justified. Assuming a national
sample size of roughly 1,200 for each survey, these surveys could not
cost less than $110,000, for each of the two times, or a total of $220,000.
This produces a total survey research budget of $1,300,000.
The last element in the evaluation costs is the budeet
for the close-out operation of the evaluatinc and management office,
a period we have estimated at roughly eighteen months. We expect ﬁhat
close-out operations would run at roughly the same level as project
monitoring, not only because the analysis and writing burden would peak
during this period, but also because there would be a heavy management
load in disengaging the experiments themselves and cieaning up OEO's
involvement in operations. As a sesult, we simply multiplied the annual

evaluation and management cost by 1.5, which comes to roughly 1.8 million

dollars.
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Total Evaluation Costs
¥he total cost of the evaluation and ganagement, then, would run
to roughly 7.68 million dollars. Annualized over the six years, this
comes to a little more than 1.2“million a year, but the costs would
not fall evenly in an annual sequence. The actual cost calendar would

be more like the follpwing:

Survey research total ' 470,000

Evaluation and Management 982,875
Total First Year Cost 1,452,000
Second Year Monitoring (Total 1,201,625
Third Year Monitoring (Total) 1,201,625
Fourth Year Monitoring 1,201,625
Fourth Year Survev Research 470,000
Fourth Year Total 1,671,625
Close-out Period (1.5 years)
Monitoring 1,800,000
Survey Research 360,000
Total Close=-out 2,160,875
TOTAL 7,686,875

Combined Total Costs: Combining these calculations with our extimates
of the costs of operating the experiments, the total six year cost of the
proposal is nearly sixteen million dollars. Because gﬂe amounts would
fluctuate pretty wildly from year to year, it seemed sensible to produce

an annual budget for the combined operational and evaluation efforts.

.,.
1l
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The results are as follows:
Year one (plan and design 982,875
Year two (first operational) 4,301,625
Year three (second op>raticnal) 4,301,625

Year four (third operational) 4,771,625

Close-out period 2,160,000
TOTAL 16, 217, 750

As this makes clear, the major OEO effort would be required in the

three operational years.

D. PLANNING FOR AN EXPERIMENT

It only remains, then, to set out the time and costs required to get
OE0 from the submission of this report to the first day of the planning
year. This work would fall into several reasonably discrete chunks:
completing the present study; launching and carrying out a search for
applicants; the application planning and application process; and
developing capacity for the evaluation,

Completing the Present Study: 1If, on the basis of this report, OEO

decided to ebve ahead toward an experiment, the first step would be to
turn the present draft report into a finished product, which could be used
as a basis for publicizing the idea, contacting schools, conducting '
serious discussions with Neighborhood Legal Serviceé, etc. In ordef to
do that the existing document would have to be ;dited, and revised in
response to criticisms. In addition, we wouid suggest developing a twelve
or fifteen page summary of the entire document, and a summary of each of
the pr;posala, with complete budget and schedule information. 1t wogld

take roughly esix weeks to produce these materiasls from the time the decision

-
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Y
(ond comments) was made clear. It would take another féw weeks to get

the materials produced and ready for distribution.

Applicant Search: This could begin at the same time as the study
corpletion above, becaise there should be an initial period of pre-
contact preparation. One of the central tﬁsks in Ehis e;rly phase would
be preparing a mailing (co include the materials on the Administrative
Critic just mentioned) to all school districts which fa}} into the
appropriate size category. This would take a few weeks,

A second task would be making contact with the appropriate school-
related organizations (National School Board Association, NEA, AFT,
national community and civic organizations) to explore and explain the
proposals, seek support, suggestions, and possible applicants. The
outcome of this effort would be wmme support, and a list of potential
districts. It would take six or eight weeks, at least.

A third task would be to opeun discussions with Neighborhood Legal
Services, to ascertain the possible level of their interest. This should
take a short time only if they are negative. If there is interest, it
would take at least six to eight weeks to reach a tentative decision to
continue into a search for applicants within NLS, or not.

Thus. tl_le earlie,st possible time that OEO could have a contractor
nove 1n§? the field in search of applicants would be two months from
initiating this activity. Assuming that a fairly considerable list is
developed from informal contacts, and assuming some response tc the

mailings, it would take at least six months to produce a fair pool of

applicant school districts, and more likely it would take ten to twelve.

&’



It should not take longer: if it does, it probably is a sign that the
rotion will not find support. NLS would take much less time once it
made a decision to designate LSO's, but if the effort is to be synchronized
for evaluation there would have to be a delay until the 3chool projects
were identified.

Assuming a ten month field period to identify applicants, and a
desire to have a pool of at least twenty acceptable appiicants, OEO
would have to support a field staff of five full time people, plus a
corps of full and part-time local consultants in promising sites (for
the last three or four months only in most places). In addition, central
office staff of three (the project director, an assistant director, and
an offi~c manager) would be needed to supervise the field work, and
carry out the earlier tasks mentioned just above. We can see no reason
why that staff could not carry on whatever liason with NLS that was

required.

Application and Planning: Assuming a pool of twenty successful

applicants (ten of which would be school systems), OEO's contractor would

have to generate as large a number of applicant school systems as posgsible

from which to winnow the best applications. Thirty strong prospects would

not be too large a number,

This could best be achieved by requiring an inftial letter proéosal
from interested school boards, stating their igterest in applying,
their willingness to explore the adoption of the proposed Administrative
Critic ,and the resources they plan to commit to the proposed development.
This initial pool of letter proposals could be whittled down to a group

of no more than thirty, which would receive small matching grants from OEO
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(no more than $2,000), to help support a two month application development
program within the schools. This process would involve the Board and the
relevant interested parties, and would be the initial serious political
litmus test for solid applicants., We imagine that at least
one-third would be unable tc complete the application so that it weuld
meet the specifications spralled out in this report.

The cnsuing applications (nc more thén twenty), would be considered
by OEO at the end of the two month period, and on the basis of their
merits and the evaluations of the sites made by OEO's contractor, the
number pared down to ten; this should take no more than a few weeka.

Half would then be assigned to experimental and half to the control
conditions, and they would be so.votified. Any which did not sign contracts
to procede with planning at that poiut could be replaced foom the remaining
pool of near-misses.

The remaining planning process Should take not more than six months,
and it might well take less. What would remain for this p¢.iod would be
final Board passage of an authorizing resolution, and the recruitment of
gstaff. OEO's contractor for the field work could expedite the latte;
process by compiling, duriug the fieid work, a list of potential project
directors which could be made available to the schools and to NLS as well.,

Thus, the calendar to this point should look something like this:

OEO decides to procede with completion

of report, development of summaries,

and initiation of search. Central

office staff hired. : October 1, 1971

Report in final draft, new mzterials

produced and ready for mail, search

process and organizational contacting

underway. Full field search begins,
field staff hired, December 1, 1971

it
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Field work four months old,

.many prospects identified, main

effort to identify and hire iocal

consultants begins. March 1, 1972

Letter proposals in; OEO decides on
strongest for planning grants,
planning grants awarded. June 1, 1972

Initial planning period clcsed,
appiications submitted to OEO. Saptember 1, 1972

OEO considers applications and site

evaluations, and decides on a pool of

ten school districts; receives list

of twenty LSO's willing to undertake

Education Attorney project, and

decidcs ou ten strongest of those.

Assigament to experimental and control

groups, and notification to recipients. October 1, 1972

Drop-outs and substitutions, final list

of projects complete, contracts for

pre-operational planning and first year

of operation let. November 1, 1972

o

”

Report on field work submitted, contract
for field work ends. January 1, 1972

This is rather a tight schedule, but it is possible, assuming a
minimum of slippage, and it goes without saying that the start-up date
is arbitrary == it could be months later. But, as the schedule reveals,
the end of the field work is the beginning of the evaluation and management
task for the experiment itself, and that is the final pre-operational task.

Development of Evaluation Capacity: According to our discussion of

the evaluation, at least one year would be required to gear up for the
experiment, develop measures, train staff, and take the pre-measures.
1f the latter task involves six months, as we said, then there must be a

six month gap between awarding contracts and their becoming operational

(or vastl} abbreviated pre-measures), and the former is preferable. This
would push initial operation to June of 1972.or more than one and one-half

years from the decision to procede. This may Seem like a long time,
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_ but the experience of all other such experiments suggests it
ie very, very near. |
. What is more, an agency capable of evaluating and managing such

an effort cculd not be created overnight. It probably would take six
months effort to have most of the staff hired. As a result, if a tight
schedule were to be maintained, the contract for this work would have
to be let such that the pre-measure work could begin at the same time
as the contracts for the first year were let -= November 1, L972.
This, in turn, implies a previous six months of measure development and
training (beginning roughly May 1, 1972). If our estimates of roughly
half a year to staff up are correct, the contract for this aspect of the
work would have to be let no later than November 1, 1971 -- or roughly
the time when the field search for applicants could (earliest) begin.
Again, a very tight schedule, but possible.

Flanning Costs:\ In any event, this schedule and plan of work can
be tianslated into an estimate of the resources needed to get OEO from

here to operational projects. The breakdown is as follows:

Central Office (15 months, Oct. 1, '71 to Jan. 1, '73)

Staff
Director 37,500
Asst. Dir. 30,000 . -
Office Mgr. 15,000
Fringe, @ 10% - 8,250
Travel
50 trips, ¢ 150 per 7,500

per diem, @ 22 per day 2,200
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Publications 3,400
Casual Labor 2,500
Mailing 800
Office Expenses 50,000

" Subtotal, Central Office 112,150

Field Work (Assume 10 months)

Field Representatives, full ,
time (5) 169,000

Local Consultants (1.5 per

site, 30 sites, for full time

for four months @ $75 per day) =

2,700 consultant days 202,500

Travel for field representatives,
one trip to sixty sites, two to
thirty, and three to twenty = 110

trips @ $150 per 16,500

Field representatives per diem,

110 trips at an average of three -

days per trip = 330 trip days,

@ $22 per 7,260

Telephone (separate from office

expenses above) 8,000
Subtotal, field work 334,260
Total direct costs 446,410
Indivect at @ 25% 111,602

Total planning costs 558,012 d

Now, in addition to this, OEO would have to bear the cost of roughly
8ix months' start-up for the evaluation and management prime coatractor;
although it is hard to estimate this, there really is no reason that it

ghould exceed the six month salary of its director, assistant director,



and a secretary, plus the associated direct and indirect and indirect
expenses. Assuming they were all working full-iime for the start-up
period, the cost vould be about $40,000 in direct costs, roughly

$10,000 in indirect costs, for a total of about $50,000. This would
increase the gudget we just outlined to $608, 102. In our view it is

adequate for planning such an experiment, assuming the rather narrow

time frame given above.

\'/‘



CHAPTER V: CONSUMER UNIONS

Throughout this report we have suggested that consumer organi-
zation is the most direct way to redress the present imbalance between
families and government. Each of our proposals attempts to provide
assistance to families in recognizing their interests and resolving
disputes; if implemented, these proposals would help to ensure that
families' interests in schooling were not subverted. We have pointed
out, however, that while such assistance is compatible with consumer
organization, it is not likely to produce such organization. And
for reasons discussed earlier in this report, we are inclined to think
that consumers should organize and enter the decision-making and del-
ivery processes to protect their interests. But as we have sugggsted
at several points, there are several problems with this view.

First, it is not clear whether government could assist in
organizing consumers initially, or provide on-going assistance.

Our skepticism about government directly organizing consumers
arises partly from our view that consumer organizations might not
fare well if they were public instead of private. Could a public .
consumer union be independent of ths governmental organizer? We
suspect not —-- there would be ﬁegative reactions to one part of

government assisting the organization of consumers to attack
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another part of gowvernment.

Yet there is some precedént for one government agency representing
consumers' interests against another agency. The federal government
has, for example, acted to protect the interests of the poor, blacks,
and labor against government. The recent dctivities of CAP and Model
Cities agencies have often pitted community groups supported by
federal dollars against local governments. Some of these activities
have failed, but others have met with some success: the failures
may suggest that the particular type of governmental assistance
and consumer organizing marked by these efforts may have been in-
appropriate, but not that other approaches could not succeed. In
addition, state governments, tired of pumping increasing aid into
local schools, may support new approaches to increasing the quality of
these services, or the efficiency and fairness of their delivery.

Government also might support for public service consumer
unions which exist. For example, public funds could create an incentive
for membership by making aid vary with the number of members.

Or a quasi-government agency could be created to provide information
about public services and to assist in training staf® for consumer groups.

Or government could contract for consumer evaluations for public sérvices, or
could provide indirect assistance to existing consumer groups by way "~

of technical services, training, and logistical support.

g
* .
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One type of government response could be essentiai to the success
of any consumer organization in education -- local schools must
recognize and deal with them. If the history of public employee
unions is any model, formal recognition might follow ﬁéturally from
the existence of vital consumer organization. But a public-servlce
consumer union may not be in as powerful a bargaining position as a
public service employee union. If employees strike, there are no
services. In contrast, consumers may not be able to boycott public
services (in the absence of reasonably available alternative supply)
without depriving themselves of services. And government might
thereby be relieved of any pressure to recognize consumer unions.

A second general problem is that it is not clear that all pablic
services are equally suitable for consumer organization. The
"consumers" of garbage collection, snow removal, street cleaning, and
health care have relatively straightforward and unitary interests. -
Although consumers in each neighborhood may want service first, it is
reasonable to expect a general interest in improved services and a
willingness to meet individual needs by genergl imérovement. Each

of tﬁese services represents a visible, direct, and immediate

relationship between consumer and service. If garbage is not picked up
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it swells; if snow is not removed, transportaticn stop.; 1f the welfare
check does not arrive, one starves. Seeing such failures people are
relatively easy to mobilize. Public school is not such a direct service.
Inadequate education is not readily visible, and most parents tend
to accept professional expertise without qualification. Most impor-
tant, though, education is seen by many as a competition for a limited
supply of credentials necessary to get ahead in life: they may
see the competition for educational outcomes as a zero sum game.
If this is true,many families may not want to assert their common in-
terests with other families at the expense of the particularized
interests of their own children. In fact, they may not perceive such
common interests at all. It might be naive to expect that families‘
could be easily organized into a monolithic force to reform the
schools in any particular substantive direction. As a result, creating
consumer organization in education could be censiderably more difficult
than in other public services.

A third general problem involves the level at which the con-
sumer organization might be established. Should it be at the
regional, state, metropolitan, county, city district, or neighbor-
hood level? The answer depends in part on the particulér service in
question, the extent and source of governmental support, and the identity
of ccnsumer interests required for effective organization. Certainly
the location of consumer organization will shape its character. For
exanple, if a consumer union operated at the state level it would not

be in a good position to monitor the délivery of local services. Dut
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unless the consumer union included more than a neighbtorhood component
it would not be in a strong position ot deul with poiicy-mekers at
the city, state and/or national levels.

A fourth, and perhaps most troutlesome problem has to do with how
& consumer union actuelly would participate in the processes of decision-
meking and service delivery. Presumably it would not go into the business
of delivering services, thereby becoming an alternative supplier. But
we think it should somehow monitor service delivery, receive and channel
specific complaints, and collect compiaints in order to press for
systematic reform. While such an organization could not dictate policy
to the schools, it might also be represented in some manner at policy -
discussions. It is also possible that (but far from clear how) =
consumer union might enter into negotiations on tehalf of its membership.
Finally, it is conceivable that a consumer union might become a
political party, running candidates for schnol board elections.

One way to approach these questions would tc¢ to mount a series
of experiments, in which various approaches to consumer organization,
were tried and their effects appraised. But this strikes us as a
relatively inefficient procedure. Many of the issues raised in the
preceding pages probably could not te settled by an experiment, and
many others are not ripe for experimentation. It seems wiser to select
the more promising approaches to-consumer organization and fully explore
their feasibility.

At this point in our investigations, it seems likely that assistance
to cxisting consurer organizations would be the most viuble and potentially

useful endeavor. Arguably, at least, this would avoid the swarm of
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problems which might arlse from mere direct supprort of consumer organizing
efforts; and it has the potential for strengthening the capacity of
consumcr groups to deal effectively with schools and to represent better
the interests of individual consumers. There seem to be many organiza-
tions at the local level concerned with education in one way or another:
welfare groups, neighborhood organizations, Model Cities and CAP

advisory groups, Title I ESEA parent councils, the occasional active

PTA, ond various citizen organizations. It seems reasonable to suppose
that if assistance were offered for specific activities or services,

the organizations might respond positively.

But this is very general. It would be important cto know several
things before proceding further. One is what sorts of activities and
services such organizations might reasonably be expected to provide.
Another is whether many of the organizations would be interested in
adding to their responsibilities. A third is whether any of them had
the requisite capacity -- or promise thereof -- to benefit from funds
or other assistance. These queries could only be answered by studying
existing consumer organizations.

In addition, even if all these questions could be answered in
the affirmative, other issues would remain: on what basis should the
assistance be offered -- direct government grants, a regional
assistance agency, or some other mechanism? What would the order of
magnitude of the assistance be? And how would the performance of
organizations receiving assistance bé evaluated -~ what criteria would .

be used to distinguish successful from unsuccessful efforts?
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Ansvering these qucstiéns, then, would require a brief field
study of the organizations ﬁ%ich might receive assistance of the
/"/“
sort mentioned abozg4”hnd an equally brief study of alternative systems
for providing the assistance.l The second of these efforts would
follow and grow out of the first. Upon completion of these exploratory
studies a report could then be made, with specific recommendations
on how consumer organizations may be assisted, which types of consumer
organizations would use zssistance, and what specific returns are
likely to accrue from such assistance.
Assuming that the field work could be confined to no more than -
twelve or fifteen cities, the entire exploratory study and report
could be completed in five or six months. It would take the full

time of one professional, modest office support services, and the

critical evaluation skills of a small group of consultants for

two weeks at the end. A rough schedule feor the work would he:

Three weeks to identify cities and organizations to visit.

Fifteen three-day visits to cities for meeting with communi-
ty organizations concerned with education.

N

Five weeks to organize the results of the visits, write a
draft report, circulate to consultants for criticism, and
complete a final report.

And the budget could be roughly:
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One professioual, sixteen weeks,
@ $18,000 per annum

plane fare for fifteen trips
@ $15C per trip

perdiem for forty-five trip days
€ $22 per duy

3 consultants for two weeks,
including travel

One secretary, 1/2 time for
sixteen weeks
@ $6,000 per annum

Total personnel
Fringe € 1C%
Total personnel

Office expenses (phone, xerox, etc.)
Total direct

Indirect costs 8 25%

TOTAL

5,000

1,000

15,240
1,524

—ee

16,76k

3,200

19,96
L.990

24,954

<3
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OEO might consider investigation of the viability of consumer
organizations in other fields. First, we have noted that ed-
ucation may be one of the more difficult fields in which to

obtain effective consumer organization. Second, we think it

is time to rethink fully how government delivers services and
recognizes tlie interests of its consumers. If careful examination
and creative thought is not forthcoming, we fear that the public
sector will continue to provide more services, which will continue

to deteriorate, and the consumers' interests will continue to go
without recognition.



CHAPTER VI: A CHILDREIS' DEFENSE FUWD

Everything thus far has been a discussion of how local
agencies might improve the position of families vis-a-vis schools.
This approach has two crucial limitations. First, many critical
problems vary little from one school district to another. The
problems students face in school exclusion are not terribly
different in Los Angeles or New York; unfair assignment of children
to "special" classes would not be very dissimilar in Syracuse or
Seattle., Second, it is

apparent that schools are not solely responsible for deter-
mining the opportunities of the child to learn and achieve 1in
school and later life. Many other public agencies -- from welifare
and hospitals to police and juvenile courts and homes -- also
influence the educational and occupational attainment of children.
And many of these agencies share similar problems and practices
throughout the country.

These similarities among local areas across the nation
suggest something in addition to a purely local approach to
consumer provlems in education and a concern broader than schools.
Given the almost autonomous character of state and local agenéies
which now deal with children, and the geﬂeral shortage of reéources
to remedy the problems identified earlier in this report, a
national focus on consumer problems in education and child care
could have a sdlutary effect. A national agency --, a Childrens'

Defense Fund -- might also be useful.
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What might be the focus for such an agency?
Obviously, it would concentrate on matters which have
ae +onal or regional importance, There are at least three

majir ;s of these issues.,
e

- Juue are school problems which have already been discussed
in this report: school exclusion, discipline, student
rights, and classification (tracking, special class assign-
ment, etc.). These are matters of general concern, especially
in city schoois, and the problems seem to vary little from
one Jurisdiction to another.

~-- A second group of issues centers on the actions of state

agencies which are directly concerned with children. These

include juvenile courts, state homes for retarded children,
and Juvenile detention or correction facilities. The
problems here range from the abrogation of childrens' consti-
tutional rights (especially due process) to simple abuse,
neglect, and inadequate care.

-~ Finally, there will be problems associated with the

emergence of new child care programs and facilities. The

most obvious of these is day care, which will generate a

spate of issues related to the quality and character of

child care.

These, of course, are not exhaustive. For example, the rights,
of children or families to privacy, and the limits of the
state's authority to extract information from or about children
is an issue of considerable importance which has only begun to
gain attention. But for the moment these three seem to be the

! principal types of problems on which a national agency might '
usefully focus attention. The next important question is

 whether there is anything such an agency might do which could
not be done locally.

The answer is not completely clear, but our work thus far

suggests that there probably are several areas of useful work.
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The first ares would be assisting or initiating legislative

reform in those areas subject to political action,and test
litigation in those areas amenable to judicial resolution. Legis=-
lation and litigation may often occur in any event, but assistance
and concentrated expertise may help improve worthy legal actions
and legislative programs, and avoid unwise ones.

A second benefit of a national agency would be to give some
of the problems -- and perhaps their solutions -~ national
attention by way of research revnorts, muckraking, public education
campajgns, and the like. Activity of this sort is often useful
in focusing attention on an issue, promoting local action where
it might otherwise not occur, and creating & level of public
understanding which might not otherwise exist.

A third important area of work would be to provide some
comuon focus {or activities of existihg organizations already
concerned with one or another of the problems mentioned earlier.
Our investigations suggest thet there are at least two dozen
national special-interest organizations concerned with children
in one way or another; their concerns range;from & narrow
interest like training retarded children, to é broad interest
like preventing racial discrimination against black children.
While none is concerned with all the issues outlined above, each

is exercised about at least one. Thuse we have thus far consulted

have expressed an interest both in assistance -~ especially with
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litigation and research -- and in some cooperative efforts.

While these three types of work are surely worthy fields
of endeavor, not everything about them is clear, Cooperation
and coordination are the oldest saws in the life of public and
quasi-public agencies: Dbefore proposing a Childrens' Defense
Fund, we would want some hard evidence that cooperation would
in fact be forthcoming, that there was a reasonable chance of
its being productive, and that it wouldn't happen without a new
agency, Answvering these questions would require some
fairly close investigation of what existing agencies are doing,
what the future directions of their programs are likely to be,
and what concretely they expect from a new organization.

There are other critical questions. A good deal more work
would be required to decide which of the many issues suggested
ought to have high priority,to figure out which ought to be
dealt with by way of legislation and which by way of litigation,
end to decide what the substance of these efforts ought to be
and what remedies would be in order.

There are two other issues which should be considered before
making any decision to organize a Childrens' Defense Fund: one
has to do with the character of the organization, and thg other
with the character of its finances. The question on the first
point is whether such an agency ought to remain essentially a
national research-education-litigation agency, or whether it

should attempt to coordinate and develop state and iocal efforts
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along similer progremmatic lines., The chief argument for state
and local development is that it would promote more effective
follow-up (and therefore success) at the local level; the chief
argument against it is the time and expense involved. Deciding
this point would involve some discussion with organizations engaged
in such activity, much investigation of potential interest among
existing state and local groups, and some rumination on the results.
The initial finance issue, of course, would be to figure out
how much the program of a Childrens' Defense Fund would cost.
Once some of the earlier questions about program had Yeen answered,
this would b€ relatively simple. The more important finance issue,
however, is from what sources money should come. All the funds for
such an organization probably could not be private, but it isn't
clear how much of the money should be public or for what sorts of
things public money should be used. Nor is it clear whether an
effort should be made to enlist individual members and whether
some services should carry a charge (and if so, which ones, and
how would the fee be determined?). These are not issues which’
can be resolved easily, 'but the alternatives should be spelled out
and the likely consequences of different courses of action clarified.
- We believe that a Childrens' Defense Fund would serve a useful
purpose, and that it could be established with a suitable program,
financial base, and relationships to existing organdzations. But
there is enough unceftainty on several specific issues idenvified

above that more explorﬁtory work is required. What is in order,
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we think, is the time of one lawyer and one social scientist

to deal with the issues raised here: their assignment should

be to answer the questions set out, draft either a proposal for
such an agency or a report explaining why i£ shouldn't be created
and have their work closely scrutinized by a small group of client,

service, and professional persons. This could be done in three

months, and the costs would be roughly as follows:

Two professionals, three months,

@ $20,000 per year each 10,000

Secretary, 1/2 time for three months,
@ $6,000 per year 750
10,750

Fringe €@ 10% 1,075

Total 11,825 °
Travel: 12 trips, & $150 per trip 1,800
Perdiem, 2L days € $22 per day 528
Critical review and consui%ation by
5 persons for one week (8 $150/day),
including travel and expenses (€ $250/person). 5,000

Total direct costs 19,153
Indirect costs @ 25% 4,788

Total costs 23,941



Appendix A: PEGULATONY AGTNOTTY

I. Rationalq

o

Historically, when seeking to protect consumers' rights in
the face of monopoiistic or quasi-monopolistic institutions,
federal and state governments have established independent regula-
tory agencies. Thus was born, for example, the Interstate Commerce
Cormission (1887), the Federal Trade Commission (191L), the
Securities and Exchange Commission (1934) the Federal Communications
Commission, the Food and Drug Administration and their state
counterparts in fields like banking, insurance, utilities,
liquor, and professional licensing. This suggests a similar
approach for education. If we view the public school system
as a monopoly supplier of services to its primary conSumer, the
family, then we might want to set up a countervailing bureau-
cracy to protect the consuﬁer from inadeguate service by that
monopoly. Since providing each child wilh an adequate education
is particularly the state's duty, however, the job of correcting
the failures of the public schools should be the state's burden.

Can such an approach work? After a brief desc?iption‘of
strengths and weaknesses of administrative agencies we shall
look at experience with existing agencies, both educational and
non-educational., This lcads to a fuller analysis of the

problems and dangere in setting up any sucn agency and our

et | y———_— gt 2 o Ny e =
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conclusion that such an'approach is unlikely to protect

education consumers.

II, Strengths and Wesknesses

The general advantages of an administrative agency, in
theory at least, are its coherence and its flexibility. It has
broad discretion to investigate, to prosecute, or to Judge, and

R sometimes to combine all three functions. By centralizing regulatory

- -

\\\ activities in one body, an agency can develop a cohesive overview

6f the problem, rather than a case-by-case anecdotal grasp. In
s : *

dealing with a problem in one school, for example, an agency could
investigate that school or school system in depth, or might instead
compare that school to other school systems.‘ Anliéency need
not be bound by restrictive court procedures. It need not
follow Eourt~imposed rules of evidence, requirements of standing,
ripeness, or justiciability. An agency need not rely on the
proper plaintiff bringlné'the proper suit at the proper time;

it need not rely on plaintiffs to remain in a case, i.e., on

the capacity of the litigants to avoid being bought off by an

v
1 Y

attractive settlement offer. In sum, an agency can choose its own

time and place of battle.

.An agency can serve a variety of functions. It can be
informative, advisory, or enforcing. It can engage in research

leading to studies, reports, guidelines, rules, or b.ocad policy

deciarati?ns. These rules and reports can he distributed to the

putlic (informative function) or to public officials (advisory /

—r

3 '\-
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functicn). An agency caen enforee its rulec either through
Judicial procedures or througn its own hearings. Its enforcement
activities can te either remedial cr preventive in scope. An
agency is not limited, as courts are, to providing cures.

Arother impertunt advantage: of an agency over a& court is its
ability to supervise and regulate a continuing process. Considering
the large amounts of time and eoffort courts have rad to spend
to oversee, for example, the school desegregation process, a court
may understandably be reluctant to intervene in other long-term
school processes. A regulatory agency, hcwever, not limited to
discrete "cases and controversies,'" may more easily engage in
continuing intervention.

Politically, an "independent' agency can be relatively
insulated from partisan political pressure, at least when compared
to the exccutive and legislature. Insulation from the political
process, however, has led to other probiems. "Independence frem
political pressures” nas often been merely a euphemism for the
lack of a strong public constituency. Freedom from public or
legislative control hus meant thut agencies are generally not
accountable or responsive to the pub.ic. Inspead, there is a high
probability that an agency will be captured by the group it is
designed to regulate and will come to represent the interests of
that group. Seeing itself as the promotor of that group -- e.g.,
the FTC promotes manufgcture and trade, the FDA promotes and
protects food procducers, the ALC promotes nuclear energy, and

state boards of educstion and sccreditation agencies protect
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school professionuls -- the seensy will generally legitimize
action already taien by the producer, rather than subject it to
review and regulation. The reasons for this identification of
intercsts between regulator and regulated ére rredictable and
perhaps inevitable, There is little or no organized consumer
resistance to offset the strong political pressure from the
organized interest being regulated. Within the agency, career
patterns overlap with the regulated industry -- educational
and social backgrounds coincide and job mcbility between them
is high. Not.infrequently, initial employment by the regulatory
agency is seen as merely a steppingstone to a higher level Job
within the .egulated industry. Personal friendships, then, will
supplement a concurrence of values between regulator and regulated.
Other problems commcn to any burcaucratic institution have
proliferated in regulatory agencies: weak leadership, internal
division, pcg;onnol prcblems caused by the seniority system, and
long enforcement deluys caused byred-tape and the f&ilure to
utilize streamlined procedures. Too often an agency, acting like
a court, relies exclusively on actual cases or controversies to
initiate any action -- in part because fact gathering is difficult
without & narrowly focused case, in part out of inertia. Similarly,
the advantage an administrative agency has over a court in
monitoring a continuing activity is exaggerated: an agency faces
great difficulty when it tries to regulate from the outside an
activity that involves many different individuals and a variety

of methods. Agencies enforcing standards can operate effectively



-144-

only in areas in which reascnably clear guidelines and standards
exist or can be developed. A final problem attaches to the
combination of functions, the very broad discretion within an
agency. Wearing promotional, prosecutorial, and judicial hats
often leads to serious conflict-of-interest problems both for

individuals within an agency and for the agency as an institution.2

III. Experience with Existing Agencies

A. Education Agencies

At the federal level, there are essentailly no monitcring
or enforcing agencies from which we can draw support. The United
State Office of Education makes little pretense of enforcing
school standards. To the extent it forms policy guidelines it
is responsive mainly to the public school system, and thereby
to its professional educators. But in essence the federal
government plays a very little role in creaping or enforcing
educational standards, even to the point of delegating control
over federal-aid programs to state and local educational groups.
Even when there is an opportunity to create an active and
independent watch-dog -- parent advisory councils mandated under
Title I -- OE has often sided with the local school officials
to keep their turf free of "outside' parental inspection and
power.

On the state level important policy is more often made

L e s . .
but just as often not enforced. In addition to legislstive staff
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and committee work, state boards and departments of education
have roles with varying degrees of power. But as a recent
study of state-level educational gerrnance in twelve of our
most populous states‘gummarized the situation:

On the elementary-secondary level, our small sample includces
states with various basic structures -- indeed, there are
almost as many basic structures as states. Thus we have
described states with elective boards and appointive super-
intendents (Ohio), appointive boards and elective superin-
tendents (California), elective superintendent and no board
(Illinois), ex officio board with elective superintendent
(Florida), both toard and superintendent appointive, etc.
These structures have often been built in a piecengal way
and in response to particular cuitural and political pres-
sures. Generally speaking, they seem to represent different
ways of seeking some common objectives, especially the iso-
lation of education from the broader arena of politics, the
relief of legislatures and executives from education respcn-
sibility, and the reinforcement and preservation of the influ-
ence of the profession in control of the education system,
Almost without exception these structures are ciumsy, cwa-
bersome, and lacking in administrative coordination with

the rest of the state government.

With few exceptions, the state departments and boards
of education have tecen closely linked with the organized
education profession and its allies. It is not unusual in
American government, of course, for agencies to be highly
dependent on the politicel support and guidance of the pri-
vate groups whose interests they regulate or promote. In-
deed, this kind of relationship \s quite typical. In edu-~
cation it is sometimes accomplished through formal require-
ments on the gqualifications of those appointed to super-
intendencies or boards. More often, it is the outgrowth of
less formal situations. Superintendents, whether elected
or appainted, almost always come from the ranks of the pro-
fession and often are, in effect, nominated by it. They,
in turn, have the equipment to assume leadership over the
board -- the time, staff, professional status, and exgper-
tise to undertake the agenda-making and informatiom-sup-
plying functions that count so heavily in governmental - -
decision-making today.
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Incurbent educsticnal decisicn-rmarers at the stete level
have acquired their positions through the present professional-
hierarchical promcticn system and are not inclined to be critical
of the status quo. Stete education agencies (SEA's) generally
seek to avoid or suppress politicai dispuies and to build an image
of non-partisan administration of professional educaticnal prcgrams
and standards. Where this facade has begn shattered, as in recent
California educational controversies, the result has usually
been that the SEA has lost rather than gained nower. Yet the
professional dominance of the SEA (and other regulatory agencies)
way be inevitable if it is to have any power. Where an
education board has consisted of lay people, the result has
usually been control by a superintendent of schools (the educational
expert), with outside pressures coming prirarily from organized
groups of teéchers ard administrators.

Iscues dealt with bty state eduration toards have reflected
this professional dominance. They tend to center on matters of
school finance, accreditaticn, brcad standards on curricula and
textboors and legislative recomrendations. Many state boards
are intended to have large research, evaluation, and planning
functions, but, in fact, these activities have low priority.

Control of SEA's by education "producers" makes it unlikely
for these agencies to play aﬁ effective consumer protection
role. In considering eny restructuring, we run into the basic
probler already mentioned in the discussion of lay control of.

the agency. If members of a state board come from tearching and
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administrative rankse they will not be representing the
"consumer interest." But if a state board is staffed with non-
expert consumer representatives, the board is likely to have

-/
little power tecause it will be dominated§ by a professional

superintendent and his "expertise." Moreover, the various

professional boards and agencies which now exist to regulate ele-
menfary and secondary cducation, higher education and a variety

“of spe;ial programs have a poor record of coordination. Adding .
yet another agency would only aggravate the problem. One wpproach

-- g system of interlocking directorates whereby a member of

L
one board sits as an ex officio member on any related board --

*might alleviate the problem at the price of reasserting professional

(producer) dominance over the consumer agency. So we have gone

~

full circle. We return to this dilemma again and again.
The other imporiant’ state educational "agencies" are the
[ ]
professionu) crgunizeticns such as the stnte hranches of the
' . ., .6
NEA and AFT. As Usdan describes it:

Over the-frst few decades a common pattern has taken
shape in the politics of education in many jurisdictions.
Its bases have been the professionalization of the public
schools and' the universality of free public education.
Through thesec “trends teaching and auxiliary services have come
to be regarded as esoteric -- fit to be run only by people
with special ‘qualificaticas. The entire society has.been
made dependent on .thg activities of the people within the
field. Thus, teacher training and certification and
specialized training for administrators and other profes-
sionals were established some time ago as gateways to
employment in education. These steos oromoted s sense of
common bond amone the nrartitinnere crentine a bacis for -
the Jdevelopment of strong professional groups, many of
which united people from the variety of specialties that -
serve elementary-~ftind sccondary schools, including the
classroom teachers, )
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The sense of profecsionalism in education prompted
these people and their organizations to behave according
to the models supplied bty other professional groups in society.
They employed rhetoric that emphasized their service to the
public. The c¢reation of this image doubtless enhanced the
standing of ‘education with other elements in the society
and facilitated the creation of alliances with a variety of
interests. Education has thus come to be a socially recog-
nized and respected profession with a good deal of influence
over the conduct of its function.

Politically, this has meant that these forces have had
a major voice in the resolution of educational problems. By
sheer numbers, the classroom teachers, through their organi-
zations, have tended to dominate the scene. They have formed
firm alliances with groups of administrators and specialists
and often with school board associations. The high social
value placed on education and the very wide spread of educa-
tional interwsts through the society hav enhanced the power
of the profession and brought it into a close relationship
with lay groups, including, but not limited to, those speci-
fically education-oriented. In state after state an education
coalition has formed, sometimes even loosely organized around
a periodic conference or the like. These coalitions, built
around the teachers' associations, have been critical ele-
ments in the politics of education in most states. And in
most, their interests have been confined elmost entirely to
elementary and secondary school affairs.

The absence of similar consumer organizations has made it even
more difficulf for an SEA, even if so inclined, to represent
consumers,.effectively.

The final example of an existing "educational agency" is,
of course, the local or regional board of education. Here the
problem of lay board members dominated by professional staff )
recurs constantly. Local board members usually have full-time
non-educational occupations and are not ordinarily paid for their
services on the beoard. The two or three days a month which they

contribute cannot begin to give them parity of "expertise" with

%)
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the supe{intendent end his professional staff. Not surprisingly

in terms of ordinary low-level politicking, boards are much more
responsive to continuing pressure from orgarized profeséional
groups (e.g., teachers and principals) than to short-lived pressure
from issue-oriented ad-hoc groups, which has teen the best that
consumer groups have mustered.

A final problem lies in the meaning of representation. A
school board in a small, relatively homogeneous community may at
least partly represent families, whether or not it effectively
promotes their interests. Inaheterogeneous urban school
district, however, representation of some consumer groups, parti-

cularly racial and economic minorities, may be illusory.7

B. Other Regulatory Agencies

The main examples of non-educational regulatory eagencies are
the multitude of federal and state regulatory commissions established
to regulate quasi-public monopolies (e.g., telephone. electronic
broadcasting, and atomic energy) and parts of the private sector
(trade, power, securities, railroads, food). Consumer protection
is only a small part of the mission of these agencies. They are
intended to mediate various competing interests, which includé
corporate competitors of the regulated activity, corporate consumers
of the regulated goods or services, and the government qua govern-
ment, as well as the "public interest.” In general, however, these

commissions like education agencies, have served largely as
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promotors, protectors, and apologists for the regulated industry.

Why does this happen? A well-documented example is the Federal
8

Trade Commission (FTC).~ The Neéder Report concludes that the

problem pervades all levels -~ failures of detection, failures to
esteblish enforcement. priorities, failures to enforce, and failures
to seek needed statutory authority. Most effort and expense is
devoted to investigations and cease and desist orders, which are
often ineffectual. There is relatively little concern for the
consumer protection division, intended to regulate retail fraud
and advertising. Delay infests every action. Total numbers of
complaints and suits have declined precipitously with no noticeable
improvement in quality. An effective action can at most prevent
future abuses; therefore, complaining consumers can gain nothing
more than spiritual gratification, even from the most effective
"cease and desist" order.

Behind these failures is the basic convergence of interests
of the FTC "enforcers" and the industry. The political and economic
power possessed by the regulated industries (whether within the
jurisdiction of the FIC or of another regulatory commission) is
vast. In sharp contrast stands the meager resources and few spokes-
men for consuuer interests. This meancs that the incentives acting
on an individusl commissioner are one-sided, If he wants to retain
his job, he will seek to placate the powerful economic interests
that have disproportionate power in Congress -- precisely those
he is supposed to regulate. If he does not want to make the FTC

his permanent career, his most likely future employment lies with
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& private law firm specializing in defending and counselling

the interests he was once regulating, or with one of the regulated
corporations. As one of the members of the ABA report describes
the situation:

A commissioner concerned with his future success at
the Bar will have po greater incentive to promote the consuner
interest fearlessly and impartially than one whose guiding
principles are Job retention and agency eggrandizement. He
will receive no bonus upon entry (or reentry) into private
practice for the vigorous championing of the consumer inter-
ests. The gratitude of consumers -- indulging the improbable
assumption that such a thing exists -- cannot be translated
into a larger practice. On the other hand, the enmity of
the organized economic interests, the trade associations and
trade unions, that a zealous pursuit of consumer interests
would engender may do him some harm, while making his
tenure with the Commission more tense and demanding than would
otherwise be the case. Exceptional people may rise to
the challenge but they are unlikelygever to constitute a
sizeable fraction of commissioners.

The similarity cf backgrounds, values, and status of members
of reg;latory commissions, particularly lawyers, and those osten-
sibly being regulated, is also important. Whether this is the
cause or the effect of the traditional closeuess between law school
programs and corporate law, that closeness makes it much more
likely that an FTC lawyer will be "compatible" with a corporapé
executive than with a mere consumer.

On the consumer side of the equation, the basic liability is
the lack of an organized constituency. As an "independent".agency,
the FTC is influenced by the same forces that are strongest in
Congress -- corporate power. Without a countervailing "consumer

lobby," the FTC needs Presidential suprort to succeed in enforcing

any controversicl policy that bucks industry pressure. In a
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.
A

way, the very "political independence” of the Commission renders
it impotent withoutoutside political support.

The rest of the regulatory agency landscepe looks similar.
For example, the FDA seces itself as the protector of the food
industry rather than of the consumer. There is harmecny and
cooperation between utilities commissions and the utilities,
though in this case the existence of a narrowly focused gquestion
-= "Will the rate be allowed to rise?" -- may slightly increase
the chance of public pressure. The Atomic Energy Commission in
its dual promotor-reguiator role presents a new problem -- technical
expertise. In a situation where expertise in nuclear reactor
technol: 7y is the near-exclusive province of the "nuclear industry,"
can even the best-organized consumer group find its own "expert"
to give countervailing testimony? Recent years have seen dissident
AEC scientists begin to speak out against AEC policies, sometimes
with consequent loss in their research staff and funds. And the
plight of state regulatory agencies is even worse. With neither
the resources nor the prestige of their federal counterparts, the
state regulatory agencies have been even less effective in
protecting the consumers' interests.lO .

1V. Oversall Problems

We now must consider the prospects for regulatory agencies

as they might particularly apply to new educational agencies. We

have sceon that existing state and local educational boards and



departments are either made up of educational professionals or
else fall under the control of superintendents. Is there any
reason to expect that this conundrum can be overcome to enable
either existing or new agencies to be effective protectors of the
consumer interest? That is, are existing toards inevitably
producer-oriented, and will any proposed regulatory agency
inevitably come to look like a board of education? If so, adding
another educational bureaucracy will be counter-productive.

The main problem of educational staffing has been that
prcfessional educators (teachers and administrators)generally
shgre common background, training and values. Staffing a

regulatory agency with professional people, whether or not

they are educators, will create a similar situation. Various

professional people have congruent backgrounds -- similar schools,
homes, socio-economic status -- and ﬁave analogous life-styles

-- the came social sets and professional organizations. These
factors in turn lead to a set of shared values, in particular

the conception of the professional as the knowedgeable expert
dispensing services among clients who beg.n in the dark and

are kept there by the professions.

The influence of Jjob mobility will make it less likely for
such a board to protect cousumers effectively. Job mobility from
such an agency into the educational superstructure will exist,
whether or not educators are initially recruited for the agency.
The reason for this is that the skills gained from serving on

the agency will be valuable to any school or system being regulated



-154-

by the esgency. On the other hand, there is no consunmer-oriented
group that could employ a person with those skills. And, of
course, Job mcbility between agency and school ;ystem will be
harmful to consumer interests only insofar as the uagency plays
an important reguwlatory role. That is, only if the agency is

a significant force in educational policy-making and/or regulation
and monitoring will the skills acquired by serving in the

agency be a significant asset to a school system. Thus, we are
damned if we do and damned if we don't: either the agency is
weak and ineffectual, or else it becomes a producer-protector
through the convergence of agency and educator outlooks.

Any escape from this impasse requires that a large component

of any agency must come from and return to consumer constituencies,

and particularly those consumer groups we most want to help -- i.e.,
racial and economic minorities, There are two serious and
fundamental problems involved here: legitimacy and effectiveness.
The problem of legitimacy reflects the underlying situation.
Basically3 there is no organized consumer interest in the area
of schooling. How, then, do we find representatives of the "consumer
corstituency” and endow them with enough legitimacy to counter-
vail the political pressures and constraints presented by organized
groups of teachers and administrators? The answer is unclear.
But, suppose that a consumer-oriented regulatory agency could be
established. Could it be effective?
The first problem is its relation to the educational
e;tablishment, both in terms of organizational chart and personnel

background. The closer the agency is to the educational
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professionals, the easier it may be for it to wo;i’efficiently
and have influence. As it gets closer, however, it loses its
ability to be an independent and countervailing force. Therefore,
we reuch an inevitable tra%g-off between efficiency and effectiveness.

One way around this dilemma might be to narrow the discretion
allowed to such an agency, for example, to make requirements
for information dissemination or enforcement activities binding
by law. Yet the more we restrict the legal discretion allowed
to an agency, the less important it is that we staff such an
agency with strong consumer representation. Outside individuals,
whether consumers or not, could enforce whatever legal requirements
remain, through the legal system. If we push this %o its logical
extreme, we might Just as well impose all requirements by law >n
the existing state and local education agencies, the boards
of education. After all, existing boards have the most direct
access to information and enforcement power. But this system
would break down for two reasons: first, it is difficult, and
in many instances undesirable, to objectify decision-meking
and eliminate discretion; and second, many problems occur
precisely because boards of education do not obey the law as it
currently exists.

Finally, we return to the ultimate dilemma: to set up a
regulatory agency to assist disenfranchised consumers requires
strong political pressure by those same consumers to counter

organized pressure from teachers, administrators, and those
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parts of the public which automatically oppose change or increased
cost in the educational system. Together, this variety of factors

compels us to be pessimistic about any new regulatory agency.

V. What Could a New Agency Do?

Let us now look at possible benefits, first in terms of the
theoretical scope of an agency, and then in terms of more specific
propcsals. What is nceded and possible is not another regulatory
agency, but some way to monitor existing sc:ool policies more
closely and to respond mcre creatively to consuwer grievances.

Looking first at the broad policy involving matters of peda-

gogy, finance, attendance, and so on, is & regulatory approach
appropriate? Most of these problems are political or quasi-
political in nature. Their resclution will inevitably reflect
the conflicts between different educational interests. The
addition of & new regulatory agency is not likely to upset the
balance ‘'of powers and pressures that converge on the debate.
If it threatens such an upset, the agency itself will become
buffeted by those same pressures. Thus, these protlemns are
pelitical, not administrative, and will be resolved, whether
we like it or not, by political processes.

We might restrict agency "regulation" to implementing (or

monitoring) slready-existing policies. Let the political pro-

cesses work out acceptable standards but have a regulatory sgency
supervise the administration of the standards (rather than their

formation.) Yet even if we envision an agency that will protect
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the concumer interest in such a limited process, we must expect
heavy use of political lcbbying and the courts by the school, who
can afford it, to protect its own vision of public schooling.
Similar assistance must be made available to consumers.

When we turn to consideration of individual cases -- tracking,
expulsion, and due process rights within a school -- matters do
not improve. Augtatewide regulatory agency is not likely to
be cost-effective in monitoring these activities. What is
needed is a local mechanism to investigate complaints and initiate
enforcement actions where wuppropriate. An ombudsman or adminis-
trative critic, or perhaps a student advocate, could best perform
this function. Most time and effort will be spent investigating
(consulting with students, teachers, and se¢hool officials, and

"enforcing"), trying to settle the disputes on the local level.
The logic of this points to a local agency or individual within
a system, yet independent of the local school officials.lB
A final possibility is an inspection agency. Such an agency
could collect informaticn rather than merely channel it. Throhgh
visits to schools and classes, and through investigation of com-
plaints, it could dig cut needed information. Tt could use this
information either to cettle individual disputes or to perform
general licensing or policy recommendation functions. These
purposes, however, will be better served by enlarging the mandate
and resources of the local compleint manager, rather than creating

1L

a new nrency.
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VI. Couclusion.

In summary, then, we do not expect that any new "independent"
regulatory agency which is created to protect educational consumers
is likely to be effective. The runctions it could perform are
limited and are likely to be performed better by revising the
present system of school administravion and legal redress. In the
absence of an organized and vocal consumer constituency, we

reject OEQ experimentation with independent regulatory agencies.
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Footnotes to Appendix

On the other hand, it may be questioned whether the Department

of Health, Education, and Welfare has been any more successfiul

in effectuating or implementing school desegregation guidelines
than have courts with the aid of private litiganis or the U.S.

Department of Justice.

For discussions of these difficulties, see e.g., Fesler,

The Independence of State Repulatory Agencies (1942}, (hereafter,
State Regulatory Agencies); '"Pollutors Sit on Anti-Follution
Boards," New York Times, Decemter 7, 1970, (hereafter, Polluticn

s, — tvetirs et

Comméssion (1969), (hereafter, Nader Report); Report of the
ABA Commission to Studv the Federal Trade Commission (1969),
(hernafter, Report of the AEA).

So feeble has been either the effort or the effectiveress of
federal education agencies in setting and enforcing policy
that they want to give federal aid without any strings
attached. Compare, Title I of ESEA: Is It Helving Poor
Children? (1969); Unk@nt Promises to ‘the Children of the
Poor (1971), Murphy, "Bureaucratic Politics and Foverty
Polltlcs, 6 Inequality in Fducation 9 (19(1) and Kirp and
Yudof, "Revenue uharlng - Hidden Agenda" (Unpublished
Manuscript, 1971).

See, e.g., Unkept Promises to the Children of the Poor (1971);
Study of the Massachusetts Racial Imbalance Act (1371).

Usdan, Michael D., Minar, David W., Hurwitz, Jr., Emanuel,
Education and State Politics, Teachers College Press, Columbtia
University, New York, 1969, pp. 170-1. The same relationships
exist in the quasi-public accreditetion agencies. See FN T infra.

Ibid., pp. 167-8.

See Carrington, "Administrative Regulation of Public Schools"
(1971) (paper written upon request for the Center for the
Study of Public Policy) fcr a general discussion of administrative
regulation of education of federal state and local agencies.

We have excluded the regional accreditation agencies from this
discussion because their "professional" makeup. bias, deeds

and support are clear. Consider, for example, the following
excerpts from trial testimony in Marjory Webster Junior College

v. Middle States Association of Colleges and Secondary Schools,
302 F. Supp. 459 (D.D.C. 1970), rev'd 432 F.2d 650 (D.C. Cir. 5T
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See, e.g., studies cited in FN 2 supra: Nader Report and
Report of the AnA.

v

ABA Report, Separate Statement of Richard A. Posner, pp. 116-11T.

See State Regulatory Agencies; Pollution Boards.

See Carrington, Administrative Regulation of Public Schools.

Our proposal for an Education Attorney (see Chapter 3 supra)
is en attempt to provide such assistance. We recognize, of
course, the continuing the consumer's awareness of his stake
in schooling: the Educaticn Attorney's mandate exteuds to
such "assistance."

Our proposals for an "Administrative Critic (See Chapter 2
supra) is designed to permit schools to respond to individual
grievances; in addition the Office of Administrative Critic
wiil have the authority and resources to undertake a broader
monitoring of school policy. We also note a new development
which should be watched by OEC but, in our view does not

now deserve experimentation.

See Appendix for a general discussion of information
approaches. In our view either the Administrative Critic
or the Education Attorney is in a superior position relative
to & new independent "inspecticn agency" to protect consuﬁpr
interests in schooling. ¢



Appendix B: CONSUMER PROTECTION THROUGH INFORMATION

Consumer protection is an effort, in part, to promote checks and
balances in the educational system by providing consumers with wore
information about schecols. Schogfmen now claim to act in the interests
of children; they claim to be professionals and claim to know how to
educate children. Consequently, the afgument goes, consumérs need to
know only min;;ZEIy how well schools are performing. Yet it is clear
that the éducation‘professionals do not always act in the interests of
ch%ldren (and their parents). In an; event, no professional has the
right to make decisions for uninformed clients; rather he has the duty
to inform his ¢lients and carry out their decisions.

Moreover, public education is‘a public service delivered by an
unregulated public monopoly. Sh;rt of changing brands ~-- moving to
another schocl didtrict.or enrolling in a private school -- consumers
have no choice abbéut the educational services in their areé. Public
concerns -- such as the quality, efficiency and ﬁumanity of the services
-- geem only of secondary coﬁcern to schoolmen and politicians. Especially
in schools serving the poor, teachéfs and adminis;rators seem most concerned
with preserving their pcwer and self-image. Much of their power and |

prestige rests on information about schools -- information about cheir

successes and failures. But schoolmen virtually control the collection,
4
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analysis, dissemination and publication of information about schools.
This situation need not prevail. What would\happen to schools if
information about schools was openly and freely disseminated?.Could
information about schools be used to protéct consumers? Could
mechanisms or guidelines be devised to protect consumérs' interests
merely -by utilizing informatiQ; presentli‘available.to‘schoolmen%

Government 'can monitor the nation's pulse and prescribe remedies on_ -
the basis of information. Modern technology has expanded man's capacity
to collect, store,and retrieve information. Increased knowledge about
a situation ideally results im 'promoting the general welfare';
information is the medium of communication. In’théory, disseminating
extensive information about'scﬁools in particular school districts
would be one strategy of consu@er protection. But, if consumers knew
more about their schopls, would they seek, and be able to get, better
educational serviqeéf *

We are pessimistic about the viability of consumer assistance
gstrategies which rely solely og the collection and dissemination of
information: increasing the supply of information to consumers of
educational services does not directly lead the consumers to demand better
services. Rather the problem is more complex. Consumers might get
information about education through any number of mechanisms. But they
will probably not make use of their increased knowledge without other
forms of assistance. Without standards and controls, they will not even

get the relevant facts and figures they need to substantiate their views.

The problem is exacerbated in poor communities: consumers with low
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levels of education have greater difficulty understanding the impli-
cations of detailed administrative information.

In short, information alone is not power. Nor would merely
providing consumers with more information about schools rectify the
imbalance of power that presently exists. Any number of politiéal
and administrative devices =-- consumer interest groups, sympathetic
administrative agencies, or consumer advocates =-- may be necessary if
consumers are to use information; but these protection efforts need
information to understand what should be protected, and how. In effect
each proposal we make must have an 'information component' and seek to
translate information into political or administrative actions. Thus
an information strategy is but a part, albeit an important part, of an

overall approach to consumer protection.

1) Information: The Discretion of Authority

Without much question, information plays a critical role in the
structure of authority relationships within schools. Educators, in part,
maintain their power, authority and legitimacy by virtue of their‘ ‘
control of information. Schoolmen claim that because of their expertile,
only they can understand the processes of education. Only they are competent
to exercise the judgment, and make the decisions necessary for administering
a school system. Students =-- not teachers or administrators -- are judged
and evaluated. Consequently parents know only what schoolmen feel they
;hould, and educators have few incentives to keep their clients fairly

and objectively informed.
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In her book How to Change the Schools, Ellen Lurie provides a

vivid example of the dilemma in authority and the excesses of bureau-
cratic power in New York City.

« « « /| A_/ group of parents get together and want to know more
about reading scores. They might first ask their children's
teacher 'What is the average reading score of this class? How
many of the children are reading below grade level? Now, the
teacher has that information at her fingertips. But she in-
variably gives the parents the run-around: 'Our principal feels
that reading scores should not be discussed with you =-- it is a
technical and complicated subject.' Immediately the parents have
been put in their place. This is a professional topic, they are
really being told.

If the parents persist and obtain an appointment with the principal,
he will try to give them vagYe answers, generously laced with multi-
syllabic educational jargon.
In the absence of information about how schools and schoolmen are
performing, parents are forced to rely on their own resources ==
usually their own subjective experience, common sense and sense of
propriety. When confronting an entrenched bureaucracy, this is rarely
sufficient.

Schools are not unique in concealing information from clients.
Donald N. Michael points out the significant role that information has
on administration and bureaucracy.

Opening up the information base of political decision-making

would be one of the most painful wrenches conceivable for

conventional styles of governing. Those not involved who have

devised over their political lifetimes elaborate strategies

for maintaining operational power and complementary personal

self-image would find themselves naked, having to armor them-

selves anew and in new ways.

Conceivably, if consumers were informed, if consumers had access to the

Yinformation base' of educational decision making, the knowledgeable .

consumer would be able to protect his own interests. If consumers were
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informed, they would be able to question -- and challenge -- educators’
actions.

Why are educators loath to release information about schools? In
part théy are merely seeking to preserve their administrative ﬁowers -
their ability to act and influence decisions. Bureaucratic power depends
on the control of information and its selective release to clients at the
appropriate moment. By controlling tﬁe collection and dissemination of
information, schoolmen are merely trying to limit the abilities of their
constituency to judge their actions.

From another perspective, however, educators are also reinforcing
their conception of a professional relationship. By defininition, a
professional -- either a doctor, lawyer or teacher =-- has mastery over a
'body of information'. Regulated by state licensing procedures and
guided by professional codes of ethics, professionals apply their
specialized knowléedge on behalf of individuals and éroups in society.
Specialized knowledge is the basis of professional authority.

As a profession, however, education is relatively ill-defined.
Unlike doctors or lawyers, 'teachers and Jeducation/ administrﬁtors‘have
been engaged in a long and wistful, and sometimes desperate, search for
professional status."3 To justify their status, educators have had to
argue "that there was in fact a body of essential professional knowledge
that they -- not laymen, and not academiciang == possessed."4 In turn
this knosledge -- and the accompanying certification -- provides a
“protective shield" to teachers and administrators and serves as a

basis of authority in dealings with parents or other 1aymen.S
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This desire by teachers for "professional" status may explain
why educators hoard information about schools, but it does not justify
that control. It is true that dissemination of specialized information
to clients may result in a decline of professional "aura" and authority.
But if this results in educational benefits for children, then it is to
be preferred. Saying it another way, if we are in a zero-sum game
situation with gains for students available only at the expense of

teachers, then we opt for those gains.6

2) The Impact cf Consumer Rights to Information

The collection and dissemination of information about the quality
of educational services, in the final analysis, depends on the
allocation of power within schools. "Information is power,' James S.
Coleman has written, "and access to information . . . affects the power
of various parties to the educational process.'f7 Consumers need access
to many forms of administrative information. This can give them the
power -- exercised through other consumer protection mechanisms =-- to
exert their legitimate prerogatives.

A second issue is implicit in any discussion of the consumers'
'right to know'. Schools maintain information about a wide variety of
categories. One of the most important categories is personal pupil
records. In many school systems, parents are denied access to their
own children's school records. Parentgﬂneed to know the schools'
assessments of their individual children. (And when they are old

enough, children need to know the school system's assessments of their
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own capabilities.) In addition to inspection of records, consumers need
to be able to correct or challenge information as they see fit.

Nevertheless, the consumers' 'right to know' facts about school
performance and the content of personal pupil records is only part of
the general issue of infcrmation. Consumers also have the 'right to
privacy'.8 Government and private enterprise now possess the capacity
to collect, store and rapidly retrieve information. Computor technology
gives bureaucracies the ability to "record faithfully. to maintain
permanently, and to retrieve promptly and to communicate both widely and
instantly . . . any act or event or data" it chooses. Furthermore,
"technology can now transform what participants believe were private
experiences into public events."lo

Among municipal government agencies, education bureaucracies have
been in the vanguard of compiuterizing their records; they have also been
most lax in preserving the privacy of their clients. A recent national
survey of computing activites in secondary schools finds that more than
30 percent of all schools ute computers for some administrative purposes
and that "computerization of school records will undoubtedly become well
niéh universal in the 1970's."1 No safeguards or groundrules havg been
adopted by schools for the collection and dissemination of this informationm.
The records may be impropi:rly used, or may be inaccur<te, incomplete or
misleading. Thus the danjer is great that computerized information can be
prejudicial to pupils' future lives.

Much information ¢bout students is gathered as a result of confi-~

dential relationships. Teachers teach pupils and guidance conselors
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interview them. Information gathered through these encounters is not
supposed to be widely disseminated. But :chools make little effort to
preserve this confidentiality. And the problem of privacy is exacerbated
by‘computerized information retrieval procedures which make any data,
once collected, easily accessible.

if consumers actually had the 'right to know' information about
their schools and had the right to privacy about personal information,
would they be in a better position to protect their own interests?
We believe that they would be. Depending on the nature of their
grievances and their goals, consumers might utilize "more information
sbout schools' in three distinct ways.

First, information could be the medium of communication between
consumers and schools. Information about con. mer interests and opinion

‘ could have an impact on school personnel. Candid facts from
administrators abouﬁ school accomplishments and problems could keep
parents informed about their children's problems and successes. If
consumers understood ;he;probleﬁé.échools were facing, they would be
more co-operative. For ixample, éhéy might campaign for school bond
issues and su;port administrators in controversial situations. If
administrators undafstood consumer problems, they might provideAbetter
services. No matter how sensitive, information could be exchanged in
an atmosphere of trust and confidence. Ideally administrators would
not protect their interests by withholdlhg information from consumers.

Nor would consumers do likewise. Information would be used to reduce

conflict and promote understanding between consumers and their schools,
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Second, information could be used to raise disputes. As a result
of new information consumers could find grievances and could articulate
their grievances better. If they knew what was happening in their
school system -- or to their childran in individual classrooms -- they
could judge better how to respond to apparent challenges and impediments.
Administrators then might be extremely guarded in the information they
released to consumers. Consumers might be similarly guarded in their
communications with administrators. When consumers became dissatisfied
their grievances could lead to disputes. Information would be largely
a catalyst for action.

Third, information could be used by consumers to clarify their
situation and to give them ammunition to further their cause. Information
could be used to prove or disprove consumer contentions. Initially,
consumers would have to have some sense of their demands on the
educational system. Then access to information would give consumers
power in a dispute. Denying them access would be denying them
authoritative sources from which to argue. Those in power --
administrators, political leaders or even the public in a truly
participatory democracy -- would decide how information would be
distributed. These "rules' of information in effect would determine
how power is distributed, and how much impact information would have
in a dispute.

In other words, the potential consumer demand for information does
not depend on what the school system supplies. Rather, consumers can use
information after they have disputes and grievances. Here information

alone does not lead to dissatisfaction with education.
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3) Survey Research Conclusions: Dces Information Make a Difference?12

These hypotheses are substantiated by inferences from survey
research findings. 1In all of the studies consulted, consumers imply
that they would like to know more about their schools. Simultaneously,
the majority of consumers are satisfied with their schools.

Analyzing the results of recent survey research studies about schools
presents a number of problems. Sample size and sample populations vary
considerably. Some studies represent a national, cross-sectional
population (Gallup, 1969; Gallup, 1970, Carter; Carter, Greenberg and
Haimson; carter and Chaffee; Jennings). Some focus on communities of
particular size or other characteristics (Wilder et al.; Friedman;
Koerner Commission). Others focus on problems of individual communities
(Cloward and Jones; Cronin and Hailer; Gottfried). The quality of the
data -- response rates, questions asked, and survey techniques =- varies
considerably. Thus comparisons between individual findings are, at
best, tentative.

Of significance is not the magnitude (percentages) of individual
findings, nor the differences in magnitude between findings. These‘
comparative aspects largely can be explained by differences in
population size and sampling techniques. Rather the directions of the
findings, where similar, are significant.

(Gallup (1970) reports that 62% of public school parents would like
to kncw 'more' about the public schools in their communities. Individuals
with 'higher' incomes and 'higher' levels of educational attainment are

least likely to want to know more about schools.
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This finding seems surprising. One expects that people with
higher incomes and higher levels of educational attainment =-- and
conseqﬁently higher social status =- would be most interested 'in the
education of their children. But the contradiction is easily
explained. People with higher incomes and higher levels of
educational attainment do display a greater interest in education.

They alsv, however, have increased channels of informal communication
(Wilder, et al.; Carter, Greenberg and Hailer; Carter and Chaffee).

They are more likely to participate in parent-school functions, 'back-
to-school® nights, and conferences with teachers. They are more likely
to have informal social contact with teachers and other school personnel
in their communities.

In contrast, the 'poor' -~ people of low income and low educational
attainment -- are least likely to have informal channels of communication
about schools. Consequently, when surveyed they respond that they want
to know more about their schools. And, if given the opportunity, they
are as likely to attend and participate in, parent-school functions.

In many schools with 'low-income' pupils, however, even these minimal
opportunities for participation do not exist (Wilder, et al.).

The 'poor' are disadvantaged from another perspective. Examining
the 'structure' of communications about schools, Carter, et al. find that
those people who know more about schools want still more information.
Those who seek more information about schools learn more. These people
tend to be in communities of high socio-economic composition.

In addition, Carter et al. find that most of the discussions and

talk ~- the exchange of information -- take place between parents. Only
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a small percentage of the communication about schools (Carter estimates
14%) occurs between parents and teachers or administrators. (Carter et al.
do not control for parents' social class. Therfore the finding applies to
'all parents -- and not to any particular class.) Parents prefer to rely
on 'word-=o<S-mouth' to get information about schools. They prefer to

talk to people 'like themselves'. They are hesitant to contact school
personnel directly. Thus we can infer that any information strategy

which rélies solely on parents seeking information from schoolmen is

least likely to assist parents in lower socio=-economic communities.13

Surveys not concerned with particular ‘target' populations cite
substantial parent (and citizen) satisfaction with the quality of
educational services. In general, these surveys do not try to find
sources of parental dissatisfaction or satisfaction. Studies which
focus on specific target populations based on race and/or geographical
area, however, are particularly concerned with parental attitudes about
the quality of educational services. Some of thcse studies reveal low
consumer Satisfaction with the quality of educational services.

Wilder et al. report that 85% of their sample was either 'very
satisfied’ or 'somewhat satisfied' with schools. Probing further,
Friedman reveals that increased contact and knowledge among parents
leads tc greater satisfaction with schools. Regardless of social
class, level of educational attainment and amount known about schools,
overall satisfaction remains high. Carter, et al., also find that

respondents of high social class or educational level display slightly

more satisfaction with schools,
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On the other hand, the Koerner Commission reports that only 437% of
Negro men surveyed, and 427 of Negro women were 'generally satisfied'
with the quality of public schools in their neighborhood. Comparable
figures for white men and women were 52% and 447 respectively.14
Respondents were both from cities which had experienced 'civil
disorders' and from cities which had not. No substantial différence
between races about importance of 'quality education' was reported.

Similarly, in a survey of the Boston public schools Cronin and
Hailer report that only 52.9% of their sample was satisfied with the
present schools and would not enroll their children in another school
if circumstances permitted. 9.l1% replied that they did not know,
leaving 38% of the parents dissatisfied with the present quality of
public education in Boston. Of all the studies consulted this is the
highest incidence of parental dissatisfaction with schools.

In a survey of attitudes towards education on New York's lower East
Side, C: wer and Jones find that 19% of the 'lower class' parents with
children in school considered that 'public schools' were the 'first or
second 'biggest problem in the community'. Comparable figures for |
'working class' and 'middle class' parents of similar status were 22%
and 31% respectively. Most of the community was fairly satisfied with
schools. Parents of 'higher' social status were somewhat 'less'
satisfied. In general they were 'more aware' of the value of eduzation,
had a greater interest in a 'quality' education, and therefore had more
reasons to find their expectations unfulfilled and be dissatisfied.

In sum, satisfaction or dissatisfaction with schools appears either

to be somewhat localized or to vary with particular research interests,
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Opinions do seem to vary somewhat from locality to locality, depending
on individual conditions. Cn a broad, cross-sectional scale, parents

re satisfied with education. Nevertheless they would like more
information about education. But information itself -- even informa-
tion ritical of education -- does not seem to lead to parent
dissatisfaction with schools. In turn peoples' desires for more
information about schools depends on factors not directly related to
their satisfaction with schools. Rather social class and level of
educational attainment are critical.

From this data, we might tentatively conclude that mer=zly
disseminating information about educatiom will mot result in any
increased (or decreased) satisfaction about the quality of educa-
tional services. The desire for information is not directly related
to opinions about education. An information strategy which relies on
disseminating information will not vesult in significant change in
consumer activity, participation, organization or interest in educa-
tional affairs.

On the cother hand, a consuvmer protection mechanism might indirectly
increase consumer dissatisfaction -— and consequent action —-- about
schools. Regardless of social class (and, by inference, race), people
want information about the quality of education their children are
receiving. Any consumer protection mechanism must h~ve a strategy
for translating this desire into con;umer action. This is no simple

task.
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4) Strategies fof Consumer Protection Mechanisms
- .
g
In what ‘ways could consumers use information about schools to

promote:their claims against schoolmen? What should consum2rs know
or nqt Rnow about their schools? In most instances théy will seek
to use.the information readily available to teachers and education
admipiétrators. Two issues are at stake. The first concerns the content
\ of the information itself. The second concerns the standards under

whiép consumers gain access to information. Moreover the content of
info;matioé is not solely_limited to consumers. Client privacy is
an important question -- how can it be protected? What wust admini-~
strators know to carry out their responsibilities? Finally, how
should consumers get access to iniormation about education?

These questions suggest two strategies: so?ial a .ountability
for schools, and information guidelines. The former would seek to
hold schools responsible to the publig for the 'cutputs' of educational
services. The latter would attempt to stanag;dize thc criteria for
release of information to the public withholding certain information
from the public and withholding other information from educators in
the interest of privacy.

a) Accountability }

The rationale behind social accountability schemes/&s straight

forward. Public service organizations are'accbunfable to the public
they serve. Therefore the controlling bureaucracies need to publicize
information about‘:ﬁé quality of the servic~s they provide. Cohsumers

can then utilize this information to judge the effectiveness of ekisting

social services, and the extent of improvements in docial services over
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time. But what information about school performance do consumers
need? There is no easy answer. Schools produce many things in
addition to academic achievement, including racial attitudes, jobs and
revenue in communities. 7o be realistically accountable to consumer
needs, facts, figures and other measures about all of the various
outcomes of schooling are needed.
Information about academic achievement, however, provides the
standard example of social accountability in education. James S. Coleman
has aptly summarized these arguments:
~
The publication of carefully designed measures of academic
performance, which pay attention both to the total distri-
bution of achievement ana to the increment in achievement
rather than the absolute level, could have, it appears, a
very strong impact in changing the direction of pressures
e upon the school policy-makers, towards academic performance.
Though an imprrfect instrument, standardized achievement scores are
N

an easy, efficient and routine estimate of academic performance. But

: even Coleman cautions that:
Publication of academic performance data by itself changes
only the information basis on which community members may
take action; it does not provide any new action alternatives.
The process of stimulating consumer involvement in schools does not
directly follow from providing information about academic performance.
In addition, many consumers are concerned with issues other than
academic performance. Accountability through achievement tests is only
one form of information about schools, and a reflection .f a particular

educational philosophy. Other forms of information about schools reflect

other assessments of educational quality and philosephy. !Many consumers --

and especiaily poor consumers -- have complaints with administrators,
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over schocl building policies, finances, efficiencey, teacher attitudes
and recruitment policies, discipline and curriculum. Individual
consumers frequently have individual disputes with particular teachers
or educational officials. In other words, the information which con-
sumers need and want depends on their grievances, their goals and

their methods for resolving their problems.

b) Guidelines

Information guidelines -- to standardize the delivery of informa-
tion -. have a similar rationale. Schoolmen claim that much of the
information they possess is privileged information. Administrators do
not want to publicize information which consumers need to assess school
performance. Instead they try to ::aceal their own embarassments
and failures. In many situations, consumer interests are best protected
by insuring consumer access to a wide range of information -- by
normilizing consumer requests for information. In other situations,
consumer interests are best protected through bureaucratic ignorance
-- by limiting the information school systems can collect or disseminate
about their students. The problems of consumer privacy are exacerbated
by widespread use of electrur:.c dat., processing systems. Computerized
inform:.tioa about students can be made accessible to a wide variety of
people, orga:: zativr and - stitulions. Consumer privacy guidzalines
are needed to deteririne ae sorts of information that should be
coliected Ly schoci systems, the length of time the records should be
naintajred, & the co.ditions under which various people, organizations,

and instituti-ns should have access to them.
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By themselves, both social accountability scheres and information
guidelines are limited. Both present reasons for getting more information
to consumers. But neither strategy considers critical consumer activities:
if consumers get more information, how will they use it? Implied are
strategies of consumer organizing and other forms of political activity.
Thus we must consider the ways in wbich social accountability schemes

and information guidelines might be implemented.

5) Information Strategies

In most disputes with their schools, consumers need objective
information. Information agencies might be established to assist
consumers. Agencies might be staffed by consumers themselves, or by
skilled professionals, or by some combination. They might be neutral
and impartial when dealing with consumer complaints, or might be
overtly adversarial and seek to pursue the consumer's point of view.

In order to promote social accountability or to use information
guidelines, however, any agency would have to involve consumers directly.
An information agency cannot exist in a vaccuum. Thus an agency

which merely supplies conéumers with information -- such as a research
and publicity agency — 1is fiot sufficient.

An information agency, alternatively might function as a 'back-up'
and resource orgahization, providing information supportive to consumers,

v

surveying consumer grievances, and researching points of common interest

L4

and divergence between schoolmen and consumers. It cculd monitor

administrative actions and ensure complirnce with information guidelines.

e
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It could function as a 'watch-dog' on issues of consumer privacy. Where
information about schools‘is diffuse, éhe agency could pull the shreds
toéethex. Where information is lacking, it could publicize an authori-
tative, impartial interpretation of events, thus raisiag the level
of debate. Where consumers lack knowledge of their procedural rights
under existing statutes and regulations, it could artidﬁlate them.

The information agency, however, could not advise consumers about
how to act, or what the best strategies are. An information agency
could not work with consumers -- or consumer groups =-- to translate
information into action. Thus the ihformation agency would be severely
limited in its role -- it would not assist consumers at the most
cfitical juncture. Once consumers have decidel to act on the basis of
information, they need various forms of other assistance. In some
instances admiaistrative critics responsible to the school system or
advocates -- either professional or para-professional -- might help
pursue consumer grievances. In other instances consumer organizations
or co-ordinated attacks on child service bureaucracies are needed to
stimulate aﬁfective political action. Im each instanée ¥éiiéb1e
information can be the basis for effective action. .

Thus we might have proposed a research anq pubiicity agency as

a viable consumer protection mechanism. Certainly this type of agency

wouié make most direct use of information guidelines. It would try to

proﬁote social accountability. But it would be a weak solution to the

complex and involved problems of consumers.

Any attempt to distribute more information about schools is, in
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essence, an effort to redistribute power within schools. Giving consumers
more information about schools is an attempt to change the authority
relationships between schoolmen and their clients. Any plan to give
consumers more information about their schools must be part of an
overall strategy of action. If consumers just have 'more' information
nothing would change; consumers would not take effective action on the
basis of the information. As survey research findings have shown,
consumers seem satisfied with their schools. o
Consequently, to right the imbalance of power between schools and
their clients, information is a necessary but not sufficient condition.
Social accountability schemes and information guidelines ca; only be
implemented as part of more broad based strategies to p-otect consumer
interests., Ensuring that consumers get information about schoola, and
that their personal privacy is respected, represents the beginning
of efforts to limit the power of pu' lic service monopolies. But
- other institutions -- and viable consumer protection mechanisms as we
have proposed in the report -- must use the information to bring about
effective actions. Gathering and disseminating information represents

only a starting point; it is not an end in itself.

6) Guidelines Concerning Personal Pupil Information
Guidelines in this area have already been carefully considered.
We endorse the proposals of the Russell Sage Foundation found in

Guidelines for the Collection, Maintenance and Dissemination of Pupil

Bgcords.17 The Guidelines arc the result ¢f an extensive examination

of the subject, They counrider
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*the conditions under which personal pupil data should be collected;
*the ways in which data should be classified and maintained;
*the procedureé under which data should be securely stored; and
*the conditions under which information regarding pupils should
be disseminated.
We shall summarize the Foundatioa's recommendations. We suggest that
any consumer protection mechanisms established as an experiment obtain

copies of The Guidelines and seek to implement them.

First, the Guidelines consider that only hard data directly related

to pupil performance be collected and maintained by school authorities
without parental consent.

*Hard data includes information related to pupil's age, grades,

attendance records, and standardized test scores.

This category of data represents an objective picture of a pupil's
successes in school.

All other types of data should only be collected with thé expressed
<consent of the parent, legal guardian and/or student when of age.18
This data is not abslutely related to pupil performance.

*Included in this category are the resuits of diagnostic

personality tests, clinical psychological evaluations, and

familv decisions.

Sécond, the Guidelines consider that onily a minimal amount of

‘personal data, necessary for the operation of the educational system,
needs to be maintained by schools in perpetuity.

*Data maintained in perpetuity would be limited to identifying
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data — name, address, and birth date -~ .cademic work
completed, level of achievement, and attendance.
A second type of substantive data is not essential to the operation
of a school system. This type needs to be eliminated from records
at periodic intervals.
*Data included would be interest inventory results,
standardized test scores, and family background informa-

tion.

A third kind of information -- potentially useful but not yet
verified -- ought to be annually reviewed and destroyed as soon
as its usefulness is ended. In the possession of people unquali-
fied to interpret it, this information is potentially quite
prejudicial to students.
*Included in this category are legal and psychological
interviews, subjective t+ Ter evaluations, counseling
reports, and disciplinary actions.

Third, the Guidelines recommend that all pupil records be

maintained in a secure fashion to prevent unauthorized access.
Security procedures are especialdy needed to curtail unauthorized
dissemination of computerized pupil files. Review procedures ar:
needed to eliminate unnecessary and prejudiciai information,
according to the criteria previously discussed.

Parents, legal guardians, and pupils of age must be allowed

to inspect all records containing substantive information. They

should be allowed to submit corrections or interpretations of
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informa;ion they feel is inaccurate. If necessary, they ghould bé
eliowed to challenge matters of fact in formal adversarial proceedings.
Fourth, the Guidelines would limit substantially the dissemination
of pupil records to third parties. Without the consent of parents or
» gstudents, schools may give verified pupil information only to
*other school officials ‘- including teachers within the
district who have a legitimate educational interest;
*state superintendents and his officers or subordinates,
where consonent with statutory responsibilities;
*the officials of other primary or secondary school.éystems
where the pupil intends to enroll.
Other than to these officials, schools should not divulge pupil
information to any inquirer except
*with ;he express written consent from the parent, legal
guardian or student
*in compliance with judicial order, or orders of administrative
aéeneies that have the power of subpoena.
Furthermore, except in compliance with official court or administra-
tive orders, schools should not release any unverified information of
a subjective nature, or any information gathered by any non-school
agency. As a matter of general practice, this information should remain

in the possession of the professionals who obtain it.

7) Right to Know Guidelines

Schoolmen collect information about a wide variety of subjects.
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But, as we have explained in our discussion of consumers and information,
schoolmen only publicize inforngation to suit their own purposes. In
part they are exercising their professional prerogatives. Yet
frequently they are at'tempting to disarin their critics, to curtail
informed debates with the public over policy, and to preserve their
bases of administrative power. Furthermore, as we have also
explained, consumers might want detailed information fr>m schoolmen
about an equally wide variety of topics. Depending on their particular
concerns, consumers will wani to know (a) what the dimensicns of any
educational problem are: (b) what schoolmen think the -reasons for

the problem are; (c) what schoolmen propose to do to resolve the
problem.

How could guidelines best ensure that consumers will have
access to the information they need? Guidelines might try to stipulate
all of the various forms, categories and descriptions of infcrmation
that consumers should have acgéss to. -This, howeyer, would be ’the
weakest of all possible. solutions.’ Firs't consumers would have to rely B
on schoolmen's discre-tion to get-information. 1f schoolmen do ri.otl

want to release information, they could consider it in a category not

covered by guidelines. Second, consumers' needs and interests in
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particuiar categories of information are liable to change frequently,
as different disputes arise and are resolved. Using this approach,
guidelines would have to be constently updated, Third, the burden
of proof‘would be on consumers to substantiate why they should

have parﬁ{gular information. Consumers would have to Justify their
ré;sans ;ér inquiry, Fourth, schoolmen might not have compiled all
the aégregated data which consumers want, Guidelines might stipulate
various forms of aggregated data and still omit some compilations
which consumers seek. Rather than trying to prepare for every
eventuality, consumers merely need access to raw figures, and can
aggregate it as they see fit. 1In short, guidelines stipulating the
types of information consumers should have would be sorely deficient
and restrictive,

A more promising approach would be along the lines of the Federal
Freedom of Information Act of 1966.19 With certain limited exceptions,
all information that schoolmen possess would be made available to the
public on request, Exceptions would include

#g3]1 personal pupil records, which would be handled according

to the proposed Russell fage Foundation Guidelines;

*internal staff communications and memos of a pasically private

nature;zo

*personal personnel reco;ds of officials, teachers, and adminis-

trative staff.

Despite inherent limitations, this approach has important strengths.
o~

First, the burden of proof for denying consumers information rests

with schoolmen, Schoolmen have to Justify why consumers should not
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know what they want to know about their schools. Second, consumers
have access to most categories of raw data, and can aggregate it as
they Judge best. They are not limited to administrators' interpretations
of flgures. Third, consumers are not limited to specific categories
of information. Rather, if they can establish that schoolmen possess
certain information which they need, they can probably gain access
to it, Consumers can demand information when it suits their purposes,
and when they wish to pursue grievances with schoolmen. Fourth,
schoolmen's 'professional' discretion is not subject to interrogation.
In most instances. ‘professional’ questions will be raised in the
'internal' forms of communications, subject to exemptions from
publication. Once the ‘'professionals' exercise their Judgment, the
'policy' (or opinion) shouid then become public informaéion. Fifth,
the task of gethering and compiiing information rests with consumers,
or agents or agencies acting in their interests. School systems need
not incur excessive additional costs to collect; analyze and disseminate
informaticn.21 They merely have ts open their files to information
Qeekers, and comply with requests in the normal course of business.'

Special procedures, however, are needed for senuiﬁive information
pertaining to pupils' and schools' successes, failures, and activities.
While individual pupil records §h9pld not be made pubiic, schoolmen
should compile certain types of puﬁ@l and personnel data, aggregated
on a school by school basis. Includgd wéuld be

*achievement data which reflegts.£ow well schools are

fulfilling their roles as educational institutions;22

%attendance data, including the number of transfers,
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F
suspensions, expulsions, and absentees.

“‘number of teachers who resign during the year, the number of
replacements who enter, and the daily number of teachers
absent;

®*cther indicators of hew well schools are fulfilling their

2
goals as educational institutions.“3

Aggregate data in these forms should be readily available to consumers.
Consumers can then have some assessment of how well their schools are
performing. This is a large step in the direction of holding schools

accountable for their performance.

8) Using Information-Guidelines

Ideally, information guidelines should have the force of law.
At present serious deficiencies exist im the flow of information to
consume :, from educatefs administering public school systems. Serious
problems also arise concerning procedures fc' the collection, mainte-
nance, and release of pupil'recorésf' uideiines could be enforced

j [
s

A legaib 1mpr1matur fo gu delines, however, appears remote.

through adversarlal proceedings ig}

‘Most school'éysteme will nNatracknowledge that informatxonal problems
[ : o ’
exist. And if they do- acknowledge the problems, manyrprofessionals‘

'claim thet they are understaffed agd would be unable to enfcrce any
. "\“' ’ ¢ .

guidelines.eh Thus one of the initial concerns of any consumer

brotection agenc§ might be to raise the substantive issues of
. ’ . .

informetion. Second, after demonstrating that informetional probliems

exisfg the agency might propose guidelines -- tailorea +o local sitas

tions -- ad a way of dealing with the problem. Third, it might press
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for implementing guidelines while continuing to demonstrate the
problems of acquiring information. Fourth, once the guidelines

are recognized by schoolmen.as a way of solving their problems, the
agency might moni%or them, and also encourage the establishment of
formal monitoring mechanisms. Fifth, a consumer protection agency
might also lobby for enactment of appropriate legislation and/or
administrative regulations.

Of course this is no easy task. Each mechanism we have piuposed
might use guidelines in different ways and implement them through
different strategies.

The asdministrative critic, for example, is in a good pesition
to supply consumers with information. He can ouwtline the problem,
dravw up information guidelines and discuss them with other
administrators. If he succeeds in getting other schoolmen to
agree, his office can then hendle consumer requests and complaints.
He might compile varioué measures of school performance, compendiums
of consumers' rights, and directories of responsible officials for
various complaints. His office might implement, supervise and
monitor procedures for the collection, maintenance and dissemination

of pupil records. 2° ' .

Similarly consumer unions or a Cﬁildren‘s Defense Fund might
use informaticn guidelines as a mechanism for arousing consumer
concern. Once guidelines are implemented these groups would benefit:
more information would be available to their constituencies, They

might get clearer insights about the public service they are watching.
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Thus guidelines might be doubly useful -- both as ar issue around which

to organize and as a mechanism for monitoring the activities of schools.
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The studies which describe.the importance of information in
schools do'not divide data by race. Therefore we must infer

that various racial groupings will seek and respond to information
similarly, controlling for social class and level of educatiocnal -
attainment. In particular, Wilder et al and Friedman controlled
for race through sampling design by picking schools according to
geographical location and community size.

This is not to argue that the remaining per cent were people
dissatisfied with the quality of public education. A large
per cent of each group responded that they did not know how
they felt sbout the quality of public schools. (The figures
are 21% for Negro men, 21% for Negro women, 26% for white men
and 31% for white women.) In fact only a small per cent of
each category reported that they were 'very dissatisfied'
with the quality of education. (The figures are 15% for
Negro men, 1L% for Negro women, 9% for white men and 9% for
white women.)

James S. Colemen, "Incentives in Americun Education,” (Paper
prepared tor the Brookings' Seminar on Incentives in Public
Policy, February 20, 1969, Eric No. ED 030-191), p.5.

Ibid,

New York: Russell Sege Foundation, 1970. The points contained
the results of a conference on the ethicel and legal aspects

of school record keeping held in the soring of 1969, are
substantially similar to Arthur R. Millers' recommendations.
See The Assault on Privacy, Ann Arbor: University of Michigan

The Guidelines are not explicit about when a student reaches this
age. We infer that an appropriaﬁé age is the minimum age for
voting.

While the Act has important wesknesses -- notably the broad areas
of e emptions and, in some instances, vague agency adninistrative
regulations -- the Georgetown Law Journal concludes

The basic approach of the Act is sound. It makes all
records presumptively available, with the agencies
bearing the burden of justifying withholding. This is
certainly better than forcing the individual to show
some special hardship to rebut a prescription of non-
] availability. The creation of categories of exemptions
/ is also the better way of dealing with the necessity of
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keeping some records secret. Since it is obviously
impossible to make specific reference to all particular
pieces of paper that should be exempted, practicality
demands that Congress specify only a limited number of
general areas of exemptions. But for the Act to be
meaningful, these exemptions must be sharply drawn...
[The] nine [ereas of).exemptions are still too

' vague to guarantee any real "right to know."

See "Freedom of Information: The Statute and the Regulations”,
Georgetown Law Journal, 56:18 (1967).

Basically we propose consumers' 'Right tc Know' Guidelines,
modelled on this Act, but adapted to the problems of securing
information from school systems. Consequently we would
substantially limit the permissible exemptions.

The weakness of this approach is evident in this particular
exemption. Who should decide which internal communications

and memos are basically private? We can think of no general

rule. Rather, situations must be delt with as they arise.

We assume that schoolmen will deal in good faith. Instances

of bad faith and mistrust will be raised in adversarial
proceedings; no information guidelines could adequately

cover these situations. Rather we must rely on administrative,
political and/or adversary procedures. o

School systems might want to follow the example of the Federal
Act and charge a minimal fee to cover costs of ferreting out
information, Or else a school system could establish an
cffice of an administrative critic, one of whose duties being
to process consumer requests for information. The costs then
should be subsumed in the overall budget of his office.

Included in this category is not merely. the mean achievement
for a school. Also included should be measures of the net mean
gain in achievement during the year, the range of achievement

Jevel, and changes in the range of achievement level during

the course of the year. .

These indicators -- such as assessments of .he level of satisfaction
(ana happiness) emong students and parents, the degree of community
invi.lvement in school programs, teacher attitudes towards

students, etc. -- will vary from school to school, depending on

the community. DNot all indicaters are quantitative. The nature

of these indicators will depend also, in part, on the ways in

vhich these guidelines are implemented.

Surveying reactions of school counselors to the Russell Sage
Guidelines, Teitelbaum and Goslin report that a number of critics
"challenge the administrative feasibility of its recommendations
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«. . They cite providing copies of the record for parents and students,
establishing procedures for verifying information in the record, and
periodically reviewing and destroying material, as being particularly
onerous.' Other counselors ''applaud' the Guidelines ''as a statement
of ethical prirciples and practice' but feel they are of "little avail
without some kind of enforcement machinery.' See ''Reactions of

the Counseling Profession to the Russell Sage Foundation Guidelines
Personnel and Guidance Journal, September, 1971, Consumer
protection mechanisms might well assist administrators as well

as provide the necessary 'enforcement machinery’.

25 For instance his office could handle all requests for pupil
information from third parties. He could then secure the requisite
parental consent and assist parents to inspect records, file counter
claims to ecducators' interpretations of facts, and bring adversarial
proceedings when desired. With the assistance of counselors,

his office could periodically cull records and destroy information
which no longer should belong in the pupil's records.



Appendix C: ADMINISTRATIVE CRITICS

It remains to discuss two items not yet discussed: probable
reactions and existing examples,

Resction:

What is likely to be the political response to an effort to
establish an A§ministrative Critic? We might expect résistance from
teachers and adeinistrators and support from studeats, parents, and
board members., In fact, the limited date available suggests that this
may not be so. In,a questionnaire sent to professionals in the
Detroit Public’ School System, asking their opinions about a proposed
ombudsman, inner-city high school teachers and department heads
gave the idea qualified support, and favored allowing an ombudsman
full powers of recommendation, investigation, and access to information.
Principals were most negative on the idea, and assistant superintendents
were somewhat less opposed.1 This suggests that resistance would be
most focused at administrative, not teaching, levels.

There may be ways to reduce this resistance. Possibilities
include: establishing a position with limited power and Jurisdiction,

i to be expanded over time (as in Montgomery County); concentrating

' actively on staff problems to demonstrate benefits.provided to

| professionals: publicizing (informally) situations where the Critic
‘feels the complaint invalid, thereby showing that thé.Critic

can recognize unwarranted cpposition to school decisions; choosing as
first Critic someone with respect and good rapport with professional
groups. In any event administrative resistance to an ombudsman

L] [ (] 2 *
generally decreases as officials see him in actual operation ; his
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actions serve to make schools wWork better.
A second example, however, shows that support from parents and
students may not be as great as expected. In Nassau County, New York,
an ombudsman was established in 1966 (temporarily titled "Commissioner
of Accounts"). After he had been "ombudsing" for over a yeer,
The proposition submitted to the people in the
November 7, 1967 election to establish the office of
Public Protector was rejected by the voters, although both
mejor political parties had agreed on the compromise proposi-
tion to be submitted. ...it is believed the main reason
for the defeat of the proposition was that very few
people in the County of Nassau knew what the proposed
Public Protector bill sought to accomplish. 3

This suggests that there may be a conflict between the type of

public relations needed to get community support and the type needed

to neutralize professional resistance.

In eay event, the establishment of an Administrative Critic by
a school board would be a highly controversial act. It would
represent a commitment by the adopting board to do what is now not
done: to encourage and manage the complaints of families. It would
be an attempt to ensure that school staff keep in mind and deed their
primary Job as professionals, namely, serving the children of families,
Just that attempt will stir significant opposition from many who
believe either that the family's interest should not be paramount or
that it 12 already adequately represented and protected.

Examples:

Public school ombudsmen are few and far between in 1970, the

Educational Research Service surveyed over 500 school systems, and

by : .
reported that three school systems have ombudsmen for school employees
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‘Fairfax County, Virginia; Dallas, Texas; and Montgomery Coﬁnty,
Marylands). Several systems reported fécﬁlty within high schools who '
act as grievance or human relations counselors. In Niagarae Falls, )
New York, & policeman is on loan to the secondary schools as a
"student ombudsman.” We shall briefly descrlbe the ombudsmen in
Montgomery County and Rockford, Illinois, and then conclude with
gseveral reports compiled from staff visits.6

The main differences between the Montgomery Countyzdﬁ@udsmen
and our proposal are that he cannot initiate major investigations
without board approval, cannot hold formal hearings, and does not
have the sta:us, salury, and rank of the superintendent. He has
been operating as student/parent ombﬁdsman only since May, 1971, =o
it is too early to make conclusions about his effectiveness. He has
appeal rights to the board, but he has not yet used them.

In Rockford an ombudsman team (with two field representatives)
was set up at a ghetto Junior high school efter a parent/student
boycott had put severe pressure on the schggl board. During its
first year the team worked with an active Parent Advisory Board,
another child of the boycott. The Board was an effective "thorn,"
and won several financial end curricular victories. After its fir;t
year, however, the Board's interest and activ#ty diminished.

The ombudsman program remeined active for two years, until
the ombudsman was promoted to assistant principal. He had full/aééess

to school information and full powers of persuasion and recqpméndation.

The mein differences between his office and our proposal are:

J

-l 98 “' | N
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e) He reported to the supcrintendent, not the school beard.

b) He saw himself as the community's man in the schools, -ot e:

8 neutral. His background included both teaching and community organizinc.

Since he is now assistant principal, however, thic partisan stance did
not jeopardize his career.

¢) The ombudsman served only one school and lacked the stutus
and rank of the Critic,

The ombudsman helped to establish programs (e.g., mental health)
and resolve student complaints. This often meunt working with housiug
and welfare personnel as well as school officials. School complaints
generaliy cited discipline, and sometimes the ombudsman actually
assisted the studenéuin court, Expulsions and suspensions werc'screencd
by the Parent Advisory Board as well as by the ombudsman.

The program itself was considered & success, but may lack staying
power, Parent interest has ebbed now that the "crisis" situstion
has disappeared, and the ombudsman position has not been filled by the

new superintendent,

—
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- .
" students and "ot?er citizens who hav problems, complaints., information,

Omb: 'sman for Montgomcry1ceﬁity

1., History
' Montgormery County Schools first'established the position of
ombudsman in 1968, The first ombudsman was hired to "serve" only the .
systen's professional employees -- later his "ronstituency" was broadened
to include "supporting-services" persornel as well, The first ombudsman
was hired for a two yeér term, at the level of "teacher specialist' =
after his term;ended, he returned to a teaching position.

Thé Board of Edﬁcation, newly elected in Ncvember, 1970, was
faced with controversy over tij‘Fontinuation of the ombudeman. After

much discussion and debate, the Board in December adopted a policy

statement extending.fhe constituency of the ombudsman to include

or suggestions..." The Re€dlution also re-titled the position es
"Ombudsman and Staff Assistant to the Board of Education,” and included
within its scope ﬁéésib]e duties and assipnments to the Board. The

initial proposal allowed the Ombudsman to initiate investigation on his

.own -~ ﬂressure(from teachers and administrators forced the Board to

modify this to allow the Ombudsman to initiate a "full-scale" investiga-

tion only with the.concurrenbe of a majority of the Board. There i

. does not secm to have been any particular "crisis" leading to the |

extension of the (osition to non-employees. It would perhaps Ye

more accurate to éay that since the first ombudman had not led to chaos

.ahd min, there was less opposition to extending his Jurisdiction.

-~

. . ° ™
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2. Hiring
The Board advertised in."The Surerintendent's Bulls&tin" in
January, 1970. The position.éalled for a Bachelor's Degree,-three
years' teaching or administrative experience, and the ability to
counsel people, "short cir;uit" red tape, and exercise independent
Judgment. The duties listed were to serve as Ombudsman in school matters
for employees, students; and citizens, and to serve as staff assistant
to the Board, preparing reports and recommendation and attending wvarious
meetings as an obsefver. Applicants were asked to write to the Board
giving their e*perience and educational philosophy. Five of forty-
three applicants were guestioned further by a hiring committee
-'consisting of Board members, the Superintendent and Assistant Superin-
+endents, Presidents of the Principéls'Organizations, and tpe Director
of Personnel.
3. Incumbent
Thomas S. Fess, a thirty-four year o0ld high school drama teacher,
was chosen in April, 1971. Besides teaching in the county school
system for eight years, Mr. Fess has spent two full years and many summers

as a thcatre manager, giving him business contacts in the community.

He has some legal experience, consisting of one semester in law school

’

and experience negotiating theatre contracts as manager, b

L, School System

Montgomery County is one of the wealthiest in the nation, with
e median income of $15,430. It is a suburban "bedroom" community to the

District of Columbin with an educated, primariiy white-collar, population.

1"1
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With a county population around half a million and a schcol populaticn
of 1L40,000. the county spends $170,000,000, three-fourths of its budget,
on its 570 Qchools, avereging around 31200 per pupil. It has growing
pockets of black and Spanish-speaking citizens. The school system has
been desegregated since 1954, The population is mostly urban and

"down country," with a recent migration into the more rural "up-country"

aresa,

5. Power of present office

The Ombuésman,reports and is responsible to the Board of Education.
His main efforts are usually as fecilitetor and coordinator. He di:ects
comp}ainants to appropriate channels of communicatior., where they
exist. When these channels do not exist he works through the adminis-
trative structure to resolve the problemn. If the problem cannot be
resolved at lower levels, he brings it to either an Associate Superin-
tendent or the Superintendent. If he is blocked at those levels,
he may recommend to the President of the Roard that tne Board revjcw the
matter. In addition to direct appcal to the Board, the Ombudsman makes
bi-monthly reports to the Board at executive session. He also makes
two public reports annually, discussing generally policy matters and
giving & nurerical breakdown of issues and complaints.

In addition, the Ombudsman sits as a non-voting member of the
executive staff (Superintendent plus Associate Supcrintendents), the
main policy-maring group in the system. He has access to all files and

information, except that if the file is confidential he must have

permission from the ermployee or student (parent) whose file is involved.

7
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He may investigete on his own only if authorized by the Board, and has
no enforcenment powers,

Mr. Fess ceces himself as an "expediter" rather than an advocate.

He can't hold hearings, but can call a "conference" of the involved
pérties. When there are negotiated grievance procedures, as in contract
matters between an'émployee and the system, the Ombudsman guides the
employee in ui%ng the existing procedures, and only if these fail will
he con;ider acting himself. For students or parents, however, there

arc no grievance mechanisms and the Ombudsmen acts more like a

personal advocate. '

The salary was initially placed at the top of the teacher "special
scale, and then raised to the Administrator and Supervisor scale ($1h,00(’)ﬂl
$20,000) at the level of & principal or assistant principal. The staff "
consists of a single receptionist/secretary. .

6. _Actual operation

Mr._Fess has been Ombudsmen for two months, since May 1, 1971,

In that time he had about 60 "cases," mostly from emplbyees and parents,
a few froﬁ’students and "tommunity groups.dw His office is in the central
administrative office rather than in a school, but many students do

get to the building on county committee work. He has made meny public
appearances at Board mectings, PTA meetings, and éitizens association
meetings. ~He meets weekly with tﬁe débuty superintendent. Mr. Fess

has kept his membership in the Federation of Teachers (the professional
agsociation, . |

7. Surmary of Cases

A numerical breakdown of cases from the onc report made to the Board

- thus far shows:




Resolved N 1

-204-

supporting services
professional stafr

student » .

21 -~ parent

—

community .

€0 -

- resolved cases
+l1 -~ pending cases
a. Employees

.

Problems included questions of salary increases, selection
5rocedures for promotion and hiring, cleanliness of the faculty
lounée, installatioq~9f a telephone, job dismissals and non-rencwals,
questions of annual leave, teacher transfer within schcol, several
teacher-teacher and teacher-administrator disputes over assignments, and
a charge of racism in assignments. Most of the time the Ombudsman
acted as facilitator -- making the needed telephone calls, learning the
needed information, bringing together the appropriate parties, and edvising
his "client" on use of grievance mechanisms and channels of communication.
In only one case, a matter of expunging information from employee r;cords,
did the Ombudsman make a “"recommendation." In a few cases the problems
brought tollight by the Ombudsman led to improved procedures for
evaluagipn“and promotion.

b. Students

The single student complaint involved a bus that was late and
overcrowded. Intervention by the Ombudsman proved satisfactory until

\

the end of the year. _A second studeht-related complaint was made jointly

4
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by the principul and the president of the student government. There
was to be a student election for school OmﬁudSman. The nominees
seemed toé militant to fit tHe intendéd role. The County Ombudsman
explained to the students the role of an Ombudsman -- the result was that
the position was changed to an appointed one.

c. Parents |

Complaints concerned racial fights, racial terms used by the
school, harassment by teachers, general school atmosphere, one hiring
decision, placement'in special education progrems, and provision for
educating handicapped children. In each case the ombudsman spoke to the
involved parties, bringing ther together when necessary: children,

parents, teachers, principal, assistant superintendent, or superintendent.

d. Cowmunity

*

The single community complaint was a desire for involvement in
seYection of & new principal. The Omwbudsmen arranged a productive
meeting betwcen the relevant pearents and the area superintendent.

3. Reccrmendations in Report to Board

a. Epgldzees -~ Need for uniform procedures (hiring, evaluation,
promotion), brochures and workshops explaining grievance mechenisms.
b. Studénts -- Need to expand Ombudiman program to include
Ombudsmen in local schools. (Board rejected proposul.) g

C. éarents —- Dissatisfaction with elementary school programs

(10 of 21 complaints.) Need increased awarcness in community of
human relations problems. Need guidelines and programs to

1)

secure community involvement and interaction with the schools.

/7
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Need uniformity of notice (of child's absence) sent to parent.

Need policy of immediacy in handling parental complaints.

9. Ilnput

Thus far, there has been‘no solicitation of complaints. Mr. Fess
is afraid of opening a Pandora's box. . To offset the isolation of his
current office, he hopes to develop & rotating office that will visit
individual séhools. The Department of Human Relations'and the NAACP have
channeled minority group complaints to him.

10, Summary ,

Mr. Fess has been in office for only a few months. Hence it is
impossible to evaluate the progrem, particularlj with respect to any
increase in parental “consumer" organizing. The real test will come
when a complaint by parent(s)'is not satisfactorily resolved at
administrative levels, and the Ombudsman appeals to the Board. This
has not happened.

There have been no discipline problems raised yet, perhaps because
thg existing system of review is good. (Promp£ conferences of parents
and principal, five day maximum on suspensions by principal.) There
have been a few complaints'that approximate tracking and classification
grievances, These, too, have been handled within the existing system

L4
.

of review.®

-
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Washington Community School

Rockford, Illinois

A. Genesis

In the beginnipg there was chaos. Washington was a typical ghetto
school, with white, middle-class teachers and a predominantly (80%) black
student body. As the situation deteriorated, parents formed the Save
Our Children Committee (herein, SOCC). Parents ceme ‘to school in
large numbers, and were upset at what they saw, Among the parade of
"horribles” thét confronted parents were:
a) Washington School pupils average in the 9th percentile on
the Iowa Test of Basic Skills (Achievement).
b) Discipline was non-existenf. The principal was aloof and
not in control. Students who were late to cless or who misbehaved
vere sent to the assembly, where they would, in theory, be
coqﬁrolled. Instead, students deliberately came late to class
in order to have a free period in the assembly. Visiting
parents saw an suditorium filled with up to & hundred (out of
600) students at a time, without books, teachers, or an
éducation.
c) Teachors and administrators at West High School, where
Washington students went after graduatién, were openly hostile
to Washington stu@ents. As a result, Weshington students were
put in separate, non-honors (i.e., non-college-prep) classes.
While not labeled tracking, the effects were the same.
d) Class size was too big.

e) Stories of ultra-punitive discipline spread through the

e
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corrmunity. The final struw was the striking of a bluack student

by a white teacher.
B. Action

The SOCC met unsatisfactorily with the Rockford Board of
Fducation on May 13, 1968. There followed the boycott and picketing of
Washington Junior High School. For two days, seventy-five per:ent
of Washington students were absent. Then the Board recognized SOCC.
SOCC asked that Washington be turned into a laboratory school for
the education qf ninority group children. Other parts of the original
proposal included a "talent retrieval" program, use of teacher aides,
a legdership progfam et the University of Illinois, and an ombudsman
tean. The program dg‘finally approved included only part of thig
proposal: a smaller ombudsman program, a parcnt edvisory board, and
one year of assistance from the University of Illinois.

C. More Backmround

Rockford is the second largest city in Illinois. It has 60,000
studente in its schools. The school board is conscrvative. At the
time of the boycott, tﬁe system had a progressive superintendent, who
has since moved to San Francisco. The Washington ombudsman program
:2s intendcd to be a pilot project, to be extended to two other sch9013.
One year ago the board voted down this extension, ostensibly for
financial reasons.

Other gripes against the system: Parents and high school
teachers complained that Washington promoted and graduated students on
the basis of social age, not academic abiljty - i.e., thest Washington
graduates were poorly“prepared for high schooel work. This pushed

the kids into truancy in high school, in a very ingenious way. Rather

ﬁ
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than be susperded in toto, a student would be suspended picovrmeal, class
by class., If he missod.ten classes, he was kicked out ~ of that

class only. Hence he remained on the.roles, and the parent was not
notified. The reéult was a large number of students attending Just

one or two classes. Instead of an abrupt suspension, which could be
fought in a single action at the time of the suspension, students

faced a slow erosion of their schooling.

Because of new Illinois anti-segregation laws, racial balance
has somewhat rgturned to Washington school Two feeder schools have
been added. These send poor white migrant families, who are unhappy
aboug being in Washingion but have no money to send their children
elsewhecre. Thése kfds; however, go to & different high school -
tracking is "geographic," in this sense.

D. Parent Advisory Board (PAB)

Until the boycott, there was little parent involvemeni in the
school. There wasn't even a PTA. The initial PAB consisted essentlally
of the origienlly SOCC, plus one teacher reprecsentative and two
student representatives. In addition, reprcsentatives of the superin-
tendent's office, the principsl, and the teachers union attended
- meetings as non-voting members. Originally there were over a dozen

parents on the board. There was no takeover or cooptation of the éAB'
by the sup;rintendent, in part because the superintendent didn't want
to be involved any more than he had to be.
E.  Affects and Effects

. During the first year, the PAB was en active "thorn" in the

operation of the bourd. The board wanted to continue ignoring the

/Y
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the schools in Southwest (black) Reockford, but the PAR kept on its buck,
and did win some congessions. In more concrete ternms, these viclories
included lower class size, increeased flsxibilitj in the curriculum, and
increased funds. In addition, tracking ;as eliminated in Washington.,

In theory, the PAB was more powerful then a typical PTA because
it had powers to make recommendations to the board, to review all cases
of expulsions (or, more precisely, caces of students recommended for
expulsion), to hold workshops for teachers, and, perhaps , to. help
select staff for the school., In practice, the PAB was &ctive only
during the first year, In that time the PAB reviewcd over a dozen
cases of recommcndeq suspensions. There was only one recommended
expulsion, which was ;éferred to en agency on the recqmmendation
of the PAB.' In general, the suspension rules in the school ‘are
fairly enlightencd - the first suspension is for 1 day, or until
the purent comes with the xid to the school totalk to the tcacher or
principalﬂ This ensures that the parent knows what is going on.

After the first year, the PAB became somewhat dormant. Parents
from the Board have moved into other community-rclated things. Slots
on the PAB are presently unfilled, begging for interested parents.
There are severul reusons for this. First is the lack of a crisis.,

The school _hes improved, so mahy parents sit back and trust the

schools. The discipline problem has diminished, o in a sense the

original mission of the Board is over. The Bourd, in any case,

becanmc "bored" with too many discipline problems the first year.

TS
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While thoere are still a few active parents, Lhere hus been nc success
in brouadening the Board's base Lo include the new white feeder schools.
Other reasons fcr the demise of the PAB include a new set of change~-
oriented teachers, most of whom have come to Washington since the
boycott. (Turnover the following two years was over 307 each year).
Also, the position of ombudsman has been unfilled for nearly a year.
This implies that an ombudsman~type device may be a necessary éatalyst
and prod if a parent union is to sustain itself. 1Ir other words, 2
parent union is not self-sufficient., Without funds, without large amounts
of time, and without a continuing crisis, it will not remain mobilized.
F. Onmbudsman

| The first ombudsman was recommended by the PAB and approveﬁ by
the superintendent, who knew and trusted the PAB recommendation. Within
the year he was fired, perhaps because he was the Minister of Education
of the locul chapter of the Black Panther party.

The. second ombudsman was Mr. Nate Murtin., He was a teacher and
had experience in community organizing as & CAP associate director.
Since the ombudsman is a full tiqs Job, including summers, Mr. Martin
did not continue teaching. He Qas ombudsman for one year, after which
he became assistant principal in the Vashington school, This was
considered e promotion, one which he had wanted.

Sincé-his promotion, there has been no ombudsman (for almost one
year). In part this is because there was no superintendent. In part
this may reflect a campaign of erosion by the school board, which has
no interest in the progrsm, It is not clear what future events will

show.
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In addition to the ormbudsmun, there arc two field represcrntutives,
para-profegssionals from the community chosen by the PAB.

The ombudsman's selary is on the teaching scale, prorated for
summer service, Fe is directly responsible to the superintendent of
schools, 1In Rockford, where the superintendent was more progressive than
the schoolboard, this may have been best,

Mr. Martin had wide ranging pswers and authority.,

a) He had complete access to people and papers.

b) He could be as vocal as he wanted.

¢) He could initiate his o'm ideas and investigations,

' d) He saw himself as the community's man in the schools, rather

than e neutral couplaint-manager.

The official Job description lists other functions (sec, infra),

jincluding creating new progwams, finding new funds, and serving as a

liaison tu different schools and publics.

In general,'ihings worked well, The most likely problem - non-
peutrality as ombudsman - seems to have worked out. In part this is
because a principal who would support the program was deliberately
selected. Mr. Martin's promotion to assistant superintendent shows that
he did not Jeopardize his relation with staff and administration by
being a community advocéte. On the other §gnd, perhaps he was not
really a community advocate. This is difficult to determine, Perhaps
‘he main point is how dependent the success of such a program is on
the particular situation and individuals involved.

The ombudsman's activities were in two areas. First, he set up

programs, particulurly with outside agencies like mentel health clinice.

')
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In this respect he could free-lence - observe the necd und find the
progrem. This in turn provided resources to the teachers and soh~od,
and lent to the school an atmosphere Bf hope.

The second major ;rea involved complaints, mainly from students.
These complaints fall irto three awreas., First were corplaints which
led to a housing problem - e.g., the kid lived in a room with eight

others, and could not study. Here the ombudsman' could hclp the farmily

W

wérk with the Public Hosing Authority to epply for housing. The
second arca wus similar - welfare problems, Finally there was straight
student complaints. These generally involved gjsciplire that the kid
was protesting. Here the ombudsman talked with the student and teacher,
and tried to resolve things informally. " This was done in a minérity of
of cascs. Most often, the parent was called in, and a similar discussion
ensucd. The most frequent stance of the ombudsman was to explain to
the parent why the kid was being disciplined - so in a sensc he sorved
as a school repr~sentative. Because of his respect and reputation,
however, tnis diddhot compr&misc him in the ecyes 2;;the cormunity.

The avenues of anpeal on discipline proccdures were as follows.
If the problenm was not worked out informally, the cmbudsran could
tuke the casc to the PAB, where the teacher vould have to appear and

argue his side. The next and final appcal was to the superintenident.
|

-

Ir onec case a teacher was transferred, against his will, to another
school, by the superintendent, Legal action was never entered into
by the ombudsnian,

As mentioncd, most of the ombudsman's complaints ceme fron

students. Parent complaints generally went to the PAb, and concerned



Y U
\ -

teachers, discipline, sufp:nsions, demerits, and extra-curricular acti..

vitles, The PAB acted in a similar fashion to the ombudsman - go to

tY e s ® ' : A
the source and find out what's happening. Often the PAB sought advice
. h .

from the ombudsman, Diring the fifét year the\PAB received around ten

complaints a month. After that the numbers dwindled. This.is surprising
\

if we expect complaint management agency will stimulate complaints.

The ombudgman, during his one year stint, recieved up to ten or

\

fifteen & veek,'which sounds like an enormous number.
G. Training - | |

The ombudsman's training was in teacping rnd community organizing. r’//
He ;ad no legal training. He oftéh went into court on behalf of -
students brought théf;'on petty tgeft and vandalism charges. By showing
the interest of the school in the ki§3 and by estgﬁlishigg'goodf
rapport with the judge and probation officer, the ombuds..an was often
eble to get the kid back into school.

There was a program for field representatives and parenis given
by the Uni#ersity of Illinois. This program stressed‘strateéy, how'
to present you; case, and some legal training. There was also some’

sensitivity treining and community organizing work.

H. %eacher response ,

-’

The teachers at Washington were negative to the ombudsman project,
but passive in their opposition. Since the inception of the project,
most of the opposing teachers have left, and the new teachefs are
much happier about the idea. Teachers have not used fhe ombudsman or

PAB as a complaint mechanism, but/%ave complained through the

\‘
\\t
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administration. The initial teacher opposition was basic conservatism
plus fear that the ombudsman and PAB would monitor their classrooms.
This has not happened. The principal was cooperative to the project,

because he hed been specially selected on that basis.

I. Affects and Effects

According to the Ombudsran Report (see infra), no controlled
study has bteen made, but behavior and absenﬁeeism problems have
diminished, turnover ol staff has declined, and achievement has
improved, The only piece of hard dat= is a low turnover (10%) this
year, and a rise in one grade's achievement scores from the 9th to
the LOth percentile, Generally, most of the successful appraisal
comes frou non»measﬁf&ble, qualitative changes in the atmospheré of

ttre s-hool,

o
-t

o
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He shall be directly responsible to the Superintendent of Schools or to his
delegated staff representative. In carrying out his responsibllities, he shall
he alert to suggesiions by the Lay Advisory Board of the school in which the
major part of his responsibilities shall occur.

He shall have a cooperative relationship with the Principal of the school. In
this cooperative relatioaship, he may, through the Principal, receive the
author ty to work with professional personnel, with non-certificated personuel,
and v. h children in th2 best interests of the school and each individuzl. He
shall s ibmit reposts at least monthly @nd more often, if requesied, to the
Superintendent of Schools, to the Principal, apd/or to the Lay Advisory Board.

He shall seek through communicy agencies, both public and private, those
services which w;ll benefit the school and the individual(s) within the school.

He shall develop a liaison relationship with the school to which the children
will go and the steff, . ’

He shall develop 2 liaison relat;onsﬁip with the school from swhich the children
have coma and with the staff.

He shall have the responsibility of secking additional funds throuvgh public and -

private somces to improve the services of the scheol to the staif and to the
children.

He shali viork closely with the Open Schools Directors to & large the services
of the school system to as many Individuals as possihle.

He shall assurme any other dutics as may {rom time to time be delegated by his
superior, Furthermore, his superior shall make any adjustments in the scope
of his respounsibilities as outlinzd and that which ehall be in the best interests
of the school. . .

He shal! have the respoasibility for the supervision of the work of the field
representatives. '

Approved
R 1/10/69

ee

Jib -e
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Report ~ Cxbudeizn Program

June, 1971 ° ° - pest coM
Washington Coxtunity School

Rocrford, Illinois

The cormrunity school concept was developed three years ago because of parents!
dissatisfaciion with the schools. Many parents realized that their ¢hildren were
having the same kind of schcol experience they had had and that changes were not
being planned. Also, parents believed that the staff and administration had
low expectations of the students which was a factor that sontributed to ths .
children's failure to learn. After trying to work through normal chaanels e.g.
discussion with school administrators, the parent group organized a boycott. of
the schocl. Seveniy-five percent of ‘he siudents stayed out, causing the school
system to lose (considerable) state aid money and the parent group vas finally
recognized as having a legitimate voice in school affairs. .As a irsult of meetings
between the parents and school board, a proposal was adopted that included the
creation of the advisory board and orbudsren team, as well as requests for

for addition2) funds (which were never granted).

Another rosult of the community effort was to m2ke the city itself aware of some
of the problems (nezds) in southwest Rockford, an area with low-income families
and under-achieving students. Though Washington achool has had a predominantly
black student body, this year the racial balance was changed to be about half
white and half black with some Spanish speaking students. Most of the families
are at lower middle to lower incore levels. Last year the school became a middle

‘8chool instead of a junior high school and now houses about 600 students in
grades 6,7,8. '

The pupil-teacher ratio was an important issue; wany believed it was mach too
high for the school (staff) to meet the educational needs of students. By
lowering the ratio to about 15-17 students per teacher, there could be a more
flexible curriculum and niore individualized instruction (to help students over-
come educztional hardicaps). This and other factors led to the formation of the
adzisony board, or new concept intended to give parents some power in decision
making. .

) The advisory board has consisted of interested parents, school staff members and
a few professional advisors; it has provided a forum for administrators. end
cormunity persons. Some of the goals of the board are:

, 1. To mke trensition to middle school easier for students.

2. To coordinate services of the school and cormmnity (to meet the needs
f of the atudents). i . "
' 3. To provide an open atmosphere for stating grievances.

o b L. To offer suggrstions on community needs tc the administration.
-8, To make the public awere of the neecds of the school.

ﬁ Two years ago herters participated in in-service training sessions sponsored by

Q the University of Illinois in order to help members better understand their, role,
(because of, turnover in membership the impact of these scssions is not known).

. last year the board joined teachers and students in writing a code of conduct,

y ! a vehicle intended to guide students' behavior in a rore structured way. The

' board also has power to review the case of any student recowrmended for expulsion

; 4n order to m-ke sure every cffort had been rade to kecp the student in school
end to correct poor behavior patierns. Other possible activities rdzht include

I prograns for the cormunity, drug serdnars, etc,

Cont. -
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sbudsman Report
fage 2

The ontudsrin team is the heart of the comrunity school ideaj at Washington the

~ orbudsman 3s aided by 2 field representatives. There are many aspects to the
teanm's work. First, the ombudswan is meant to be the peoples man -in school, as ‘
such he is not responsible to the principal but to the city superintendent. He
works with both the staff and administrators to develop programs and to suggest
new resources for classroom teachers,(as a result, the ombudsman needs a thorough-‘
knowledge of classroom techniques). The cmbudsran is primarily a spokesn@n of j
the community and advisory board and works to establish trust hetween them and
the school personnel. Some of his other duties include the following:

——— .'-t.- -

P

1. Coordinate activities of the middle school and elementary feecder schools.

2. Vorks with the high schools as a middle school representative.

3. Has attenpted to raise funds from local industry to develop educational
programs.

L. He aids teachers in understanding the needs of students.

5. To some extent he coordinates the work of social work teams

6. He supervises the activities of the field representatives.

The two field represcntatifgg at Wzshington can be described as home-school
counselors. They are not teachers, but para-professionals, chosen because of their
close knowledge of the community. The duties of the field represen*atives are
distinct from regular counselors; while the counselor is trained to deal with
emotional difficulities or problems that may arise in school, the field represent-
ative is expected to work with the whole family unit, recognize that a child's
school experience is just one aspect of his life, and that his home enviornment
profoundly affects school achievement. The ozbudsnan and field representatives

work with the counselors to remedy difficulities that formerly could not have
been dzalt with., '

The ocmbudsman team works with local agencies such as the Housing Authority, Dept.
of Children and Family Services, the County Welfare Department, Neighborhood Youth
Corps, Division of Juvenile Corrections and others in order to use their services
to heip fawilies' needs. The field represaentatives rake rany home visits to
compile social histories so that they and the teachers will have 2 better under-
standing of & child's enviornrent (teachers have visited many homes also, just
- to got to know parents better). These visits usuz2lly result in & more positive
attitude of the parents toward school and teacher toward student, etc. It is a
w2y of bringing the school closer to the commnity, and allows people to know the
school staff cares 2boutthe future of their children. Without the ombudsran team
this comrunication would scarcely be possible.

The commnity school program at Washington was a three-year experiment which ended f
this June it is hoped that the progran will be continued and expanded on & perm-
anent basis by the school board.

Although no controlled study has been rade, there has been real progress in talent
retrieval, more students have stayed in school, serious behavior problerms and
absentecisn have lessened. Students take more pride in themselves and their
echolestic achieverent. Staff morale has improved end teacher turnover has de-
crezsed. There are still rany difficulties end challenges but we believe we have
the means of making positive changes.

Q

. 97
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Fairfax County, Virginia
Mrs. Louise Murphy-—---eeececceccmcccnnee- Supervisor of Employee Realtions
(Fairfax has 6500 professionals,

150,000 students, and is aepproximately
1Sth in size in the country.)

Mrs. Murphy is not an ombudsman. Her job is to handle the complaints
of teacher against administrator and vice versa. She attempts to
assume an 1mpart1al role, she looks at the problem and tries to bring
the parties together at the lowest 1level, often the_;;hool. She is

at the Central Offiae and reports to the Director of Employee Relations.
She gets the.problems Just befare the grievance stage. She works
closely with the Fairfax Education Association, the teachers' organization,
and with the blue collar organization. Mrs. Murphy also sits on

formal negotiation teams. She oversees the employee advisor&

councils which serve as channels of information and communication as
well as negotiation teams for personnel. Mrs. Murphy reports that as

a result hf this system Fairfax has fewer teacher grievances and
demands than many school systems.

The problems Mrs, Murphy deals with include problem teachers, who
she tries to help, ard other, more direct counseling. She also deals
with other labor problems and could be construed as a negotiator who
tries to solve problems before formal negotiation procedures are
necessary. It makes sense, then, that the system has fewer formal

grievances. In order to do this job, impartiality is important but

difficult, since Mrs. Murphy reports to the School Administration,
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She has been in tﬁe'position 6nly a month. She was Director of Elementary

Personnel before moving tc her present Job.

The Supervisor of Employee Relations appears to provide a place for
both teacher and system redress without using formal grievance procedures.
It works proiably because there is a teachers' association and a school
system, each with power, who solve their small problems this way rather
than through bargaining. Féirfax has nothing for parent or student
complaints beyond traditional channels. The consumer has to go to the

priné¢ipal or area superintendent to pursue a grievance.
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Footnotes to Appendix

Cochran, Leslie H. "An Ombudsman for Urban Schools.” Bulletin
of the National Association of Secondary School Principals,
53: 57-6L, March 1969.

"Initielly the civil services regarded the innovation with

suspicion, but it has come to view the office as a safeguard
against wild allegations and innuendoes.” from "Ombudsman is
Making a Big Hit in New Zealand," New York Times, August 25,
1968, p.6.

Greason, Samuel, Inter-Departmental Memo to County Executive
Eugene H. Nickerson, in Anderson, Stanley V. Ombudsman Papers:
American Fxperience and Proposals. Institute of Governmental
Studies. University of California, Berkeley, p.152.

ERS Information Aid, No. 4, August 1970, ERS, Washington, D.C.

The Montgomery County Ombudsmen's Jurisdiction was later
expanded to include student and parent grievances.

There are also many examples of "ombudsmen" in colleges and
unjversities., These have been well-described and documented
elsewhere, however, and need not be discussed here. See, e.g.,
Hertert London (NYU), "Underground Notes from a Campus Ombudsman,"
Journal of Higher Educaticn, 41: 350-64, May 1970, Howard Rey
Rowlend (Michigan State), 'The Campus Ombudswman: An Emerging
Role,” Educational Record, 50: 4L2-4L8 (1969), and James D. Rust
(Mich;gan State), "A Campus Ombudsman Looks at his Job," in
Stanley V. Anderson, Ed., Ombudsman Papers (Berkeley, California:
Institute of Governmental Studies, 1969).




ADMINISTRATIVE REGULATION OF PUBLIC SCHOOLS

This memorandum was ‘requested as part of a study
conducted for the Office of Economic Opportunity. It assumes the premise
that public schools are less sensitive than they should be to the needs and
wiches of the consumers of educational services. The question asked is whether
our experience with administrative regulation in other fields suggests
means of regulating public schools to make them more sensitive. The
answer must be that rx;ore effective regulation of the schools is possible,
but at'a cost that some will be reluctant to pay.

In administration, as in architecture, form should follow
function. It is therefore necessary to identify the goals of regulation with
as m}lch particularity as possiblc before designing forms and processes.
If there is a pronblem requiring new or additional regulation of the schools;
it must lie i'n the deficiencies of the professionals who, for the most part,
presently make and implement our educational policy. More regulation -
might be justified if it is assumed that the professionals are prone to
indulge their own desires and cqnvenience at the expense of the consumer.

’

It is, indeed, Quite possible that some of the features of the educational

-

process which are most comfortable to professionals may tend to reinforce
class distinctions and restrict social mobility. On the basis of such an
assumption, it is reasonable to contemplate possible,‘forms of additional

regulation. In doing so, however, it is important to keep in mind the
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fact that the professionals may themselves ﬂe the most effective change
agents. Processes which encurber them m:y,‘in the end, be counter=-
productive. .

Public schocls are not now unregulated. Indecd, there are tiers of
administrative agencies now regulating public schools in numerous ways. To
the ertent that those égencics are deficient as constraints on professional
judgments, their deficiencies are partly the result of dcliberate policy at
all levels. The United States Office of Education has limited recgulatory
powsérs; even these powers are often exercised diffid;ntiy because of a
realistic fear that greater vigor would bring down the wrath of Congress.

A sonevhat similar situation exists with respect to most state departirents
of education. At the local level to which the state and federal agencies
usually defer, there is a marked tendency of local boards to attempt very
little control over the professional staff. Like many rcgulétory agencies,
they have usually gone into partnership with the regulated. For the most
part, this has becn regarded as a gocd thing to do. 1In any event, the

traditional pattern of organization of the local board has left it de-

pendent on the profcssional staff for the formulation of policy and for

_ self-investigation.

A community and its local board could resolve to impose a more
demanding system of controls on its profcssionals, if it vere sO inclined.
There is, t;erefore, no rcason to consider at this time the possible
creation of new regulatory agencies. 1f there is a will, there are ways.
There is at moit a ncedfto consider the ways which might be employed to

make & professional.cducational adminji stration more accountable.

>
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More elfective accountability would require a substantially heaviur
comitment of encrgy by board rombers or by others outside the structere
of the school administration. Such manpower might be obta 'ncd and de-
ployed in a number of ways:

1. The most direct method would be to offer substantial pay to
board morbers so that they could devote more time to school business.

A variation on this scheme might be to establish the presiding officer
of the Roard as a full-time position.

2. Similarly, each board member cculd be suppliea with independent
staff assistance. This might include the part-time services of university
or high school students, or of teachers in or out of the school system, or
of parents or other citizens. Such a staff might be paid or volqntce{ or
both. )

3. Such staff support could bc centralized. Thus, thé board might
create onc or more offices in addition to the superintendency which report
directly to thc board. These of ficers might be professional or non-
professional, full or part tine, or might include outside constultants
serving ad hoc. '

-

4. The board can create additional committees or commistions whose
volunteer members might supply some of the needed attention.

The relative merits of each of these approaches éopcnds on the size
of the oper;tion and the availability of personnel. But it also depends
on the kind of regulation which the board secks to impose. One approach
is to await cowplaints about professional behavior or other aspects of

the program and to use the process of dispute resolution as an instrumeiit

of accountability. A second appreach is to monitor the operation of the
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school systen without awaiting grievance, conducting routine investigations
to identify shortcomings. A third approach is to establish an independent
capacity to formulate educational polic; witbbut reliance on the profes-
;ional adninistrator. These approaches are not exclusive uf ;nc another
and a boa;a that js thoroughly committed to the idea of accountability
might attempt all three. Each requires a somewhat different kind of

talent and encrgy.

1. DISPUIL RESOLUT1ON. This is, of course, an unavoidable role
for local boards. For this reason, it is the easiest approach to the
problem. On the other hand, few boards have actually used such occasions
as opporturities for cvaluating professi9na1 work. The traditional re-
spouse is for the Loard te rally around the embattled author;tngigurg,
giving short shrift to the grievant. To sonc extent, this is a result
of the authoritarian instincts of board members, But it is Also the
result of a very normal behavior pattern; board members have on-going
relations vith the superintendent and his administrators whicl: cut
decply into their capacity to make detached judgments in contentious
circumstances. It is for such reasons that in-house investigations arc
always suspect. 1f a local board wants to avoid its own disability.in
i this regard, it would be useful to attend to the lessons of general

adwinistrative practice, which suggests the virtue of scvering the

fact-éindiné task from the others so that it can be performed by those

who have no cn-going relationship with any of the parties to a dispute.
Two methods of externalizing fact=finding merit consideration: a

grievance officer or ombudsman, and a formal tribunal., The term
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“ombudsman' is loosely erployed, but has po?haps become a general term
to describe an official who is outside the systcm. In the school csetuing,
such an offi;ial would rcport dircctlyq&o the Board. He could serve as an
advocate for aggrieved parties inside the administration, as an informal
fnvestipgator and adjuster. He need not be full time, although his other

duties shculd not inpair his indepcndéncc, either in reality or.appearance.

He should have his own channels of communication, as well as access to all

{nformation available to the administration. He necd not be a professinnal
educator, and might benefit from deep roots in the community. A variation
on this design might' i ntroduce many part-time ombudsmen, perhaps one for
every schocl; such officials ﬁight have better community support and in-
depcndeﬁcc, but much less status within the educational cstablishment,
The choice would seem toO depend on local conditions and the availability
of suitable pcrsoancl. Either method could provide a measure of acccunta-
bility.
“ A Loard with a deeper commitment to accountability wmight choose to
go further by establishing a more formal proccss. Additional formality
. .

{s constitutionally required for sone very fmportant board actions, such.
as expulsions. It would serve the stated goal to broaden the use oé
formal procecdings, making them available in many grievance situations.
The cost of such proccedings in time, money, and heartache is probably

too great t; justify an entirely free and open forum. But reasonable
access could be provided to a proccss which would assure detached

judgment sufficient to implement a policy making professional staff

and administrators accountable to aggrieved parties.. The wodel for
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such a process can be seen in most state or federal agcncies which
utilize external ard independent hearing examiners to male fact findings
which used as a basis for rezulatory action. it would be appropriate for
state boards of Ed;cation to provide such professional services to local
boards. But the position could be filléd locally, probably on a parte

r{me basis in all but the lavgest districts. The examiner or hearing

of ficer might be a young attorncy, or a law student, or any mature and

sensible person with expericence in the conduct of contentious procecdings.

1f therc is reason to doubt the acceptability of such professional fact
finding, the process could be blended with amateurism by making the
hearing officer a part of a larger tribunal which would include randomly
selected laymen. Perhaps a five-member tribunal might includc a student,
a teacher, a parent, and an administrator, each rcudomly selected from

a list supplicd by the appropriate constituency.

In going a“step further, a local board might undertake to provide
CQ??EEI in such formal proceedings. This is never legally rcquired in
aé;inistrativc pré??:dings and is not iikcly to be cconomic, unless
perhaps law students are used. In cormunities which huve such a re-
Source avqilablc, a singlcﬂ;ostcr of mature and qualificd studonés

i ’
might be used to supply not only the hearing officer or chairman of

’
.

- © <

iIn any event, the formal proceeding should result in a written
finding based gh recorded evidence. Thgrc should ke a rigﬁt to cross-
examine adverse witnesses; to have access to schoq} rccérds; to have
the cooperation and testimony of all students and dmployees; and to
effectivc notice. State adnini strative practice id."contcstod cases”

abounds with models for such a process.

.
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Findings made by such a body would provide an adcquatce basis, not
only for m:jor discipline for students, but also feor ccnsuie or minor
pcnalﬁ}ns to be imposed on teachers or ?dministratﬂrs found to be guilty
of neglect. Such findings might be included in personnel records. An
accumulation of adverse rulings might provide a basis for a tenure
procecding conducted in conformity with state tenute laws.

The court and the ombudsman are not exclusive of one another.

A board might elect to have both. It would be possible to merge the two .
functions, making the oubudsman also the hearing officer, but this would
place added strain on both functions. As the ombudsman participates in
the negotiation stage, he weakens his detachment and is less qualified
for the judicial role.

2. OPERATIONS MONITORING. The foregoing schemes might be regarded
as too modest because of their dependency on aggrieved partiés to supply
a moving oar. It may be that the kinds §f professional f~ilings which arec
of concern arc more often acts of omisﬁion. The injured consumer might

»
pever be aware of his injury or deprivation. If this is so, then it would

be appropriate to consider other alternatives which would subject the pro-

v

fessional administration to a more continuous and searching examination.

This approach also offers the advantage that the more sercne atmosphere

of routine investigation will be more donducive to easier professional
accentance ;f charge. On the other haad, there is no doubt that this
approach i. far more deranding of energy and talent than that o( dispute
resolution. And it is thimately more threatening to the status of the
administration.

Rout:ne investigotion might be conducted by voluntecr committecs,

In general, this is an incffective neans of monitoring the professional
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operation. Such committees are necessa;ily composcd of citizens who have
even less time, energy, and knowledge than board mowbers.  They are rarely
a match for the professioial staff and tend to be co-opted. Indeed, the
volunteer committee is on cffcctive means for the professional adminis-
tration to resist control by thg board. By securing the approval of such
a group of citizens, the administration can often immunize its action
from penetrating criticism by board members. Nevertheless, it may be
possible for such a group to function effectively if it has an identi-
fiablc position and constituenc&. Thus,‘a ﬁlack Commission, composed
largely of blacks, and charged with the task of monitoring the schools'
operaticens from the black vicwpoint, may have some reasonable prospect
for efféctive cervice. Similarly, localized committees of parents,
students, and tcachers might serve with some cffect as monitors of
particular schools. But even these groups would be heavily dependent
on onc or two members who were willing to make a heavy investment in
its worl.. Othervise, it, too, will quickly become dependent on the
adninistration for infc-mation’ and ideas.

A board-having a stronger commitment to accountability might qpply'
other kinds of manpower to the task. It might well consider the possibil-
ity of.providing cach board nember with additional staff assistance. The

’

urpose would be to enlarge cach board rember's information system SO that
purg S

he would be less dependent on the administration for the data ncecded to
7

evaluate its performance. Teachers, parents, and students might be

appointed to perform this role; they might be paid or thuy might serve
as volunteers. The largo}-uestion about this method of staffing is
- ‘

whethier locnl board mumburs would have the time aud encroy to exploit

-

-
13
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the resource. Full benefit would not bc‘attaincd unless the board member
met regularly with his staff and gave leadersiip to their efforts. In
order to gbtain that level of effort from board members, it might be
necessaty to pay them a substantial fee. It is not cleax what the
consequences of that would be. It is.possible that the increase in the
time demands of the'job would, over tinc, impair the quality of the board
membership. Only those with time to spare would be weal.! o undertake
it.

A board committed to effective monitoring would not be likely to
achieve ratisfaction by either of these means. Effective continuity
would require at least one officer whé can apply all or most of his
time ;o the job of being 2 shadow or anti-superintendent. He could be
the ombudsman, as weil, but his function is larger and probably requires
a broader title. He right be called the Monitor, the Vis{tor, or the
Inspector of schools. 1If not a professional educator himself, he would
have to become intimately familiar with a wide range of problems. He
could be a lawyer; in some ways, the closest analogucs to the office
would be committec counsel in Conpress. It could be very useful if
he were a mempcr of the board. He might be supported by a staff:

His work would be similar tokiﬁat pcrfgrmed by educational accrediting
associations, but quifc‘d1fferent in- the perspective which he wphld be
expected-to apply. Those associations, it may be observed, have long

since become the prescrves of professional administrators; at.their

worst, they can become conspiratorial, and they are ngdom critical

of administrators, Depending on the skill, audacity, and imagination

N
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of this officinl, the pref-ssional «toLf might‘bc made very ncarly fully
accountable, in the sense that all of their possible failings might be
probed.

2, 'OLICY FORMULATlUﬂ; It is a familiar rubric that boards make
policy. ir Jfwo .. that is the tqsk which it is most difficult for a board
to perform. To i sure, a1l boards frequently cngage in the making of
policy declarations. But policy originates within the professional staff.
I; is drafted by the admiuistration, but may in somec cases reflect a value
judgmont that is predrainantly that of the teachers. The real policy role
of the board has becn to prevent the professionals from proclaiming goals
which might be unacceptable to the cormaunity.

..lf a board is very socrious, indeed, about liberating itsclf from
the effects of self-serving professionalism, it might undertakc to
develop an independent capacity to make policy. This woulh require a
further step in the direction of a separation of powers, a drawing of
more distinct lines between the legislative and executive functions.

If an independent lerislative function were to be performed well, local
boaéds would have to becowe far more sophisticated than most now are
with respect to current developments in the practice and study of
education. To some extent, this competence might be supplied by staff
support. University students in the field of education might be ‘es-
pecially suitable and available for this purﬁose. They might serve
{ndividual board members, or as part of a central staff. To some
ext;nt, the competence might be supplicd by the Monitor or some

other teial associated with him. This approach would be

particularly anrerable to the use of the ocearional expert.
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Probably more important than a staff capability would be the
dcvelopment-of a constituency for particelar policy positiéns. Even
a very wc{l ingormcd board megber is poorly situated to develop support
for his policy when his views are advanced as his alone. In contrast,
the SUperin;endent makes recommendations which carry the weight of the
professional staff. Other board members are likely to defer to the
super intendent when his views on policy conflict with-those of a single
board member, even despite jnclinations to the contrary.

Cencral administrative practice again offers a model for school
board policy-meking. The general tradition would require that every
administrative policy recommendation be published in fuil, with abundant
oppor;unity for all interested parties to study and comment on it. In
this way, alternativc ptoposals are developed and explored There is
wuch variety in the local practice in this respect, but very few boards
eye as open handed in their policy-making procedures as the law would

require of a comparable state agency. There would be very little point

e =TT ]
- e

in making such a changc unless identiiiable constituencies would be
capable of deveIOping coherent proposals which would be presented with
ideneifiablc group support. How can this be accomplished? It would be
convenient to suppose that student councils, parent organizations, and
other community groups could supply the input nceded to balance Ehe
professional recommendatio;. The problem, ;ch again, is that such
groups tend to be even more disabled than the board to cope with pro-

fessional expertisc. This is especially true of parent or student

organizations; such groups are conducted on the basis of an internal
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.. .. vpolitics which is seldom realistically issuc-orieﬁted; as a consequence,
they represent no constituenéy. This is less true of an organization
such as a Black Commission, which has a more coherent view to express.
The difficulty might be helped some by ;he.c;eation of ad hoc groups
organized to try to marshall community support for particular éolicies.
One must, however, be pessimistic about the ability of local school
boards to establish better procedures for testing administrative policy
recommendations.

| Perhaps'the only change which might strengthen the policy-making
role of the local boafd would be a deliberate ‘increase in the level of
partisanship in school politics. The tradition of non-partisanship
vhich asides in most Qistricts tends to weaken the relationship between
bozrd members and their éonstituencics. Members selected on the basis
of partisan statements about educational policy would be betier equipped
to intervene against the wéight of professional judgment bccause they
would be more closely bound to one another. The idea that partisanship
is impure and unsuited to the lofty business of schools is probably too
deeply entrenched to be successfully challenged at this time,
Finally, it shoqld be observed that any policy which a local board
- might initiate over internai opposition would be exposed to grave hazards
at the bargéining table. Almost any significant policy affects the work-
ing conditions of teachers and must, therefore, be negotiated. All things
considered, the disabilitg of local boards as poliqy-makcts is fundamental.
Educa:ional policy almost fnevitably originates with the professionals.

Some leadership can be provided, but there is little to*be'gained by an

effort to coerce ar. embrace of values externally sclected.




-234-

CONCLUSIONS AND RECO:CLNDATIONS. 6n the basis of this analysis,
one might come to the surprising conclusion that local boards shovld
leave cducutional policy—makiug to the professionals, contenting them- \
selves with the limited and negatlve role of withholding approval of
unacceptable pclicy recommendations. Indeed, given the limitations on
the wisdom of local boards, it may be fhe wisest personnel pr#ctice to
give the p:of?ssioﬁal-staff a wide freedom to establish its own goals
and proce#ses.as long as they are reasonable, even if it were feasible
to do otherwise,

Constructive results seem‘more likely to accrue from & systematic
effort to monitor the operatiorns of the schools as they related to the
statcé goals and po}?cies lérgely ;élcctcd by the professional; them-
selves. There would b; a price to be paid in the cordiality of some
internal relationships. Most superintendents could be expécted to take
profound oifense &t the suggestion of an anti-superintendent staff which
would scel out his mistakes and the mistakes of his associates. On the
other hand, some of the best administrators ﬁight welcome such an exapi-
nation of their work. Many cducational relationships are now impaired
by the current epidemic of paranoia. An effective system of accounta--
bility m*ght relax some unjustif‘ed fcars and suspicions. —_————

At the least, local boards ought to respond* more creatively to
grievance;. Good sense requires recognition that authority figures who
are not accountable to those who atre aggrieved by their actlons carry
less mornl force then those who expose themselves to a fair examination

by others. The idca that moral authérity can be reinforced by rejecting

all appeals is obsolete. Certainly, the ideal of professionalism now so.
s . ,
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vigorously pursucd by educators docs not require immunity from external \
criticism, horeover,‘a souﬁd system of internal.accounting is the only
alternative to more frequent intervention by external officials, especially
courts. Accordingly, it would scem to be an appropriate use of 0.E.O.
resour;es to encourage local boards to deQeIOp internal machinery for
dispute resolution such as ombudsmen and formal hearing procedures.

\ Perhaps some might be encouraged to go further and establish an official
Monitor, or at least to provide some staff support for individual board
members willing to devote themselves to the monitoring task.r

Even as this suggestion is made, it sh;uld be acéompanied by a
warning against éxces;ive expectations. No mere process of accountabil-
igy will shape fundamental changes in the quality and character of the
educatiénal service provided to childien. 1In the final analysis, tha;
quality and character will be derived from the quality oi the human
resources applied to the task. '

EPSTSCRIPT. 1 have.a special interest in trying to dévelop the use
of hearing officers as described above and would welcome OED support for
that enterprise. The 2nn Arbor Public’ Schools are served by an ombudsman
and a Black Commission. Attention is now being given to the possible

\ development of staff support for individual board members. If you or
OEO would like to support‘research to evaluate our experiences, I am

,
-

sure that our Research Office would be receptive.




Appendix D: JUDICIAL INVOLVEMENT IN PUBLIC SCHOOLING

Judicial review of school affairs is not new., Courts have long
enforced state laws compelling attendar~e and grappled with reconciling
school pblicy and practice with constitutional rights. Historically,

this judicial involvement in school affairs has been relatively rare

and far from constant. But since Brown v. Bd. of Education, 347 U.S.
483 (19545 [Erown f7,‘pub11c school officials have been challenged
increasingly in courts by families intent on securing for themselves
various "rights" and interests in public schooling.

The thrust of these suits can be divided into four rough categories.
First, minority-group children =-- originally black, increasingly yellow,
red, brown, and sometimes just poor ~- seek to end discrimination in the
public schocls. These suits concentrate on expagding the constitutional
prohibition of discriuination and eliminating overt and covert practices
which deny to minority children £ull access to the benefits of public
education. Second, resource allocation suits challenge the inequitéble
division of educational resources within and between sciicnl districts,
the misailocation of funds under various Federal and ante compensatory

programs, and school fees collected in the face of state provisions for
"free" public schooling. Third, suits have been brought to protect the

fundamental civil liberties of children in the public schools. These

-
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suits argue that children have certain constitutionally protected

rights in the schoolhéuse -- namely, free speech and expression, the
right to publish and distribute without prior restraint, privacy and
freedom from unreasonable search and seizure, access to personal '
information and control over its dissemination, and a full méasure of
due process before being labeled and sorted or denied a vital school
benefit., These claims, pf course, are often modified to fit the context
of the particulai child, school, and activity; but infringement of the
child's rights is aféued to be unconstitutional in the absence of a
compelling j;sglfication or a material disruption in the educational
process., Fourth, on.§he basis of bgth Federal and state law, many

cases challenge the pro;ess and result of school classification
practices -- the tracking, grouping, exclusion, promotion, ahd labeling
of students by school officials.

In this appendix we will briefly examine the substantive rules of

decision emerging from each arza; the nature and effect of such judicial

’I

involvement in school affairs; and what this suggests about resort to a
system of legal redress to protect the family's interest in public “
schooling. At the outset it is important to remember that court actions
should constitute but a small fraction of disputes resolved in a well-
functioning system of legal redress. Once the threat of judicial action
becomes established, and reasonably certain standards of decision-making
are set, most controversies should be settled 'voluntarily" by the
parties if they have knowledgeable advocacy assistance. In many areas

of school disputes the threat of judicial action and emergant standards
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of decision-making exist. What is lacking is the means -~- advocacy
assistance for families =-- to capitalize on that thrcat and those

standards to cffect a system of legal redress.

1. Discrimination Against and Segregation of Minorities in Schools

Seventeen years after Brown I, when the Supreme Court ruled
explicitly that state-imposed segregation in public schools is un-
constitutional, black, brown, ycllow and red children are still prevented
from attending "whit;" or "Anglo" schools in all areas of this country

2
by a variety of ''state actions".l The string of cases following Brown I1 --
8

Coqper,3 Goss,4 Prince Edward County,S Monroe,6 Green,7 Alexander,
§g§539 -- is a testament to the effective resistance and persistent

evasions by the school officials who represent dominant white majorities and
control pupil and teacher assignment. With Swann, and a spate of recent
decisions holding existing school segregation in the North and West to be
unconstitutional,lo there are some indications that the school desegretation
movement is finally reaching a take-off point. While the flexibility of
"all deliberate spced" authorized by Brown II has too long permitted racial
separatists to avoid the broad comaands of Brown I, more and more people

are cbncluding that discrimination on the basis of race is morally inde<
fensible.11 Intensive efforts by civil rights'lawycrs and litigants have
combined with lessening resistance by school officials to judicial decrees
to make integration a forseeable possibility in many places. Whether
desegregation is presently required of all school systems is not as

important as what is now already clear: courts stand ready to eradicate
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racial discrimination -- direct or indirect, subtle or blatant =-- in
our system of public schooling. .

There are two basic constitutional theories used to attack school
segregation under the Equal Protection Clause. The first looks at
educational resources, inputs and outcomes in predeminantly 'White"
schools as compared to '"black' schools, and searches for a denial of
"equal educational opportunity." Such secarch has proven rather fruit-
less: it relies on a social-science base which has not been able to
relate educational inputs to educational outputs in any meaningful way.
Such data seems a rather flimsy foundation on which to base the consti-
tutional rights of minority children.]'2

The second c.eory simply asserts that racial segregation ia public
schools is morally wrong, a denial of equal protection by public authorities
acting under color of state law. As stated by Judge Sobeloff:

[fﬁe philosophical basis for desegregatiog7 is not founded upon

the concept that white children are a precious resource which

should be fairly apportioned. It is not, as some education
experts suggest, because black children will be improved by
association with their betters. Certainly it is hoped that under
integration members of each race will benefit from unfettered
contact with their pecrs. But school segregation is forbidden
simply because its perpetuation is a living insult to black

children and immeasurably taints the education they receive. This
is the precise lesson of Brown.

. .’\
But even if school scgregation is a "living insult", it probably

offends the Constitution only if it is "state-imposcd".la In Swann
the Supreme Court made clear that it will no longer tolerate the existence
of any vestiges of state-imposed segfegation in formerly dual school

systems. The Court, however, has yet to face squ:rely the problem of

defining the responsibilities of authorities in school systems which
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were never explicitly dual but were nonetheless segregated. 1In several
recent cases plaintiffs have made the following arguments about such
segregation:

1) Since both racial equality and education are fundamental
interests in our constitutional system, the existence of
fidentifiable "black” and 'White" public schools, absent
compelling justification, is a denial of equal protection
under the 1l4th Amendment. |

2) 1If in the'past there has been affirmatively-imposed segregation,
the state must prove that its reasons for maintsining segregated
schools are compelling. |

3) Even if the Qtate can offer a compelling interest justifying
school éegrcgation, that interest must be promoted by the
least segregatcry alternative available.

Reduced to its simplest form, the argum:nt is that all segregation is
prima facie de jure because the state assigns students to public elementary

and secondary schools, which prima facie case cannot be rebutted by

smugly "rational" rejoinders.

The usbal justification offered by schéol boards is\fhat segregation
resulting from residential patterns cannot be avoided without abolishing
the neighborhood school system. On its face, this argument may appear
“compelling"” because neighborhood schools arguably are important to the
community and many parents prefer that their children attend school

close to home. Upon further examination, however, it is frequently

evident that various "state" actions, have arranged the 'neighborhood




and its schools to create and perpetuate segregation, School zones, »
for exagple, are often drawm to reinfgrce.residential segregation.,
So~-called "optional school zones' are frequentl& created to allow
whites living in ffixed areas to flee "black™ schools in favor of
"white" schools. Transportation practices and the use of school
facilities (over-and under-crowding) often reflect the racial bias
underlying pupil assignments.

While the courts ought to scrutinize carefully all these subter-
fuges, leading reformers have argued that the "neighporhood school"
defense should neve:r be allowed if residential patterns themselves
result from some for@ of prior discriminatory state action. Under
such circumscances the ;tate is obligated to adopt assignment practices
to counteract the evils of racial discrimination in housing;'rathcr than
reinforce them. It cannot hide behind the shibboleth of ''governmental
neutrality".15

§g§gﬁ provides an indication that the courts are serious about
eradicating segregation once and for all. Judicially mandated desegre-
gation, however, has been marked by the inconsistency, lack of predi;tability,
and failure of enforcément of judicial decrees. Because many judges have
not decided where ¢ facto ends and de jure begins, too many precedents have
been factually distinguished instead of overruled or followed. Plaintiffs
and school authorities cannot knc& with certainty whattghc Constitution,
or the nearest judicial forum, are likely to command. As long as the law

remaing unclear, members of the minority community and school authorites

may continue to wage their battles in court. The question is whether the

»
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" law will be clarified, so that the battle may move to the advocates'

offices.

L 4

Discriminatipn in the assignment of students and faculty(fé schools
is, however, only one type of discrimination which may exist. Rac{gl . —/?:; T
discrimination within schools by classroom assignment -- through tracking, i g
s.x segregation, or the blatant maintenance of separate classrooms for

blaék gnd white -- is being examined and attacked by some courts.16

»

Racially discriminatory discipline and the use of symbols of white
supremacy by public 'school officials will soon face court chalIenges.17
_In public scﬁools, the nub of the controlling rule should be clear:
discrimination again§; racial minorities is simply impermissible.
In the face of théée court actions, some school authorities are
bcginning to realize and accept that proposition. Unfortunaiely, many
other school officials and many "consumers" of public educational services
do not; and others -- especially members of minority groups -- suffer
without k;owledge of their rights or the means to enforce them. It is
naive to think that providing legal and advocacy assistance to all
fémili;s would quickly or easily end racial discrimination in the p&biic
schools, Such assistance, however, could inform black and white families
of wé;t is at stake, what is the law, an how it can be enforced. Armed .
with such knowledge and with legal assistance, minority-group families
could more easily press for relief, and majority-group families and
gchool authorities would be more likely to settle racial grievances.18
In many respects racial discrimination ﬂeldngs in the category of
consumer problems which we have labeled "intractable". -Yet if an effective

\\
-

.
hadl N
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system of legal assistance for gll f;milies can be set up, scttlements
may occur more frequently and amicably without resort to court battles.
In short, it is naot unreasonable to hope that as judi¢ial standards for
decisions become clearer, the system of legallfedress will mature apace.
That will only be possible, howecver, if legal assistance is available to
ail families and not just to school ‘boards.

2. Resource Allocation

From the failure of Brown and its progeny to‘brin§~:fcia1 integration
to the public schools, many reformers in tﬁe mid-1960's turned their ‘;f
attention to equalizing the resources given to schools in order to ensure
at least equal facilitiés for schools with predominantly black and poor
ehro}lments. Since that time, legal challenges to unequal résource
allocation ﬁave concentrated upon the unfairness in the state's requiring
eduéation of all, wh%le offering the white and rich more resources than
the blackrand the poor. Not all resource allocation cases, however,
rely upon tﬁg "equal protecticn" clause. Several suits challenge the
misallocation of funds by school officials under various fe@eral ané
state compensgfory programs; others°ciallenge the practice of charging
fees for school activities in the face of state laws requiring that’
pubiic schooling be free. .

It is important to distinguish between the distribution of resources
within a single district and the distribution betwecen districts. The
former offers less resistance to constitutional attack because there is

no legitimate staté interest witich can justify intra-district inequalities
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that systenatically discriminate against poor or black children. 1In

Hobson vs. Hansen, Judge Skelly Wright held that the 'equal" aspect of

the "separate-but-equal" doctrine survived Brown and that per pupil
instructional expenditures within a single district must be substantially
equalized among all Schools.19

——

Equalizing resources among all districts in the state, however, is a

much more formidable task. The history of American education reveals a
high regard for local district autonomy; if inter-district equalization
Jueans that schools will no longer be run Localiz, communiiieé throughout
the country may react with bitterness and Qfgzility. Yet the inequalities

produced by local property-tax financing are often substantial and, in
effect, reward the rich‘for their wealth and penalize the poor for their
poverty.

As ip desegregation cases, challenges to inter-district resource
allocation are not likely to succeed if the plaintiff‘must_prove a
denial ofr"equal educational opportunity': social-science data provides
too shaky a foundation for judicial declaration and supervision. In

McInnes v. Shapir021 the sanctity of local property-tax financing with-

stood just such an attaék; the court found the issuc of "need" raised

by the complaint to be non-justiciable. The assertion of differential Jr)fd~*
education "needs" for the children provided no standard for decision
manageable by educational experts, let alone judges.

22 however, have accepted the argument that

More recent decigions,
inequitable allocation of educational resources is ethically unfair and

_ insults and injures those discriminated against. Since the state forces
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; children to spend a large portion of their childhood in schools, state
officials should treat all citizens even-handedly, whether or not
increased resources actually facilitate the development of cognitive
skills. State-imposed inéquaiitics in educational expenditures are iﬁ; '
vidious when an identifiabie minority group consistently receives fewer
dollars.

Whether or riot a court will accept this interpretation of the Equal
Protection Clause may depend upon how important the judiciary believes
the plaintiff's inju}y to be. If the court agrees that education is a
fundamental'interesg and that wealth discrimination is a ''suspect"
classification, then under the Fourteenth Amendment, the state will have
to provide a compelling'justification for its method of resource allocation.
School boards will insist that wealth should not be cbnsideréd a "suspect
classification" because the courts are unable to extend the concept of
equality to every disparity between rich and poor.23 They will also claim
that "eduéation" per se has never been considered a fundamental interest
for constitutional purposes, that the staté nced only show a rational
purpose for "giving" different school districts different resources; and
that preserving the independence of the local district through local
property-tax financing is rationally related to the state's legitimate
interest in bringing governmént closer to the people.

Relevant to the court's resolution of these questions will be the
court's conception of its own role in the area of resource allocation.

There are, of course, some disadvantages to settling tﬁis kind of dispute

by constitutional mandate. First, aside from the notion that resource
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inequ#lities are inherently wrong, there is no clehr'rétionale for
judicial intervention. Perhaps more importantly, re-shuffling resources
within the educational Bureaucracy may not benefit the poor; it may only
grease the palms of teachers and administrators of poor children. Only
by increasing the role of parents and children in the decision-making
process, something which cannot be accomplished by judicial fiat, will
the redistribution of resources among schéai districts have any sub-
stantial effect upon the resources pﬁildren.actually get in,school.24

)

On the other héﬁd, there are also strong arguments in favor of
judicial resolution of the progieﬁs posed by resource inequalities.
Unlike Brown, for example, enforcement would be facilitated by the
simplicity of the decreé. Most crucially, it is vital for judges to
reaffirm the moral imperative of equal treatment, particulériy where
existing disparities are large, continuing, and discriminate against an
identifiable minority. That there exist educational inputs which are
not subjeét to precise measu;ement is no reason to deny equaf;zation
where it can be effected without subverting state efforts to support
other legitimate state interests; it is the judiciary which is .
entrusted witﬁ the responsibility for guaranteecing equal justice under

s
I

law.
If the Court were to hold unconstitutional all methods of resource

allocation which discriminate on the basis of variations in wealth

between school districts, legislatures could be allowed broad leeway

25

in their reform of school financing: not only could the administration

of schools be left entirely to local school districts, but a variety of
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non-discriminatory local financing arrangements are available. More-
over, this might serve as a catalyst for community involvement and
. protest. The vacuum between the death of the old system of school
taxing and the birth of a new one may provide a sprihgboard for
political organization and innovative action.

Another way to remedy some resource inequalities is to ensure
that moneys allocated for the b;;;fit of the poor under various com=-
pensatory programs are distributed accordingly. For example, the federal.
go;ernment, recbgniz&ng~that the states are either unable or unwilling
to cope with the educational problems ;f the poor, has enacted Title 1
of the Elementary ang‘Secondary Education Act. It provides fed.cal
funds to areas with a h;gh concentration of low-income families.
Congress intended that these funds be directed at poor child;en with
special éducational needs; that ihtent often remains unrealized. Such
compensatory programs are supposed to provide supplemental resources
to educationally deprived children. Instead, they are often used by
local school systems to supplant regular funds, and, in effect, serve to-
reward districts for discrimination. In other instancé;, local sch;ol
officials have not "targeted" the additional funds for poor children;
they simply add the money to ‘their treasuries and spend it as general
funds. In both cases schoollofficials violate clear statutory commands.
In such circumstances, if injured families have legal assistance, they
can use a system of legal redress to gain their statutorily declared

due.26

Fihally, challenges are being made against the practice of charging . N

activity fees in school. 'Such fees often hurt the poor direétly; where
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1

they cannot pay the fec,xthey are effectively excluded from participation.
For example, where a fee is charged tqQ purchase textbooks for elementary
school children, it operétes to prevent children who can't pay from
participating in their school in any meaningful way. In effect, this

i{s an invidious discrimination on the basis of wealth, arguably a
deprivation of constitutional dimensions.27 It surely violates state

laws that require public schooling to be "free",28

3. Student Civil i&bertieé

Although court resolution of disputes concerning school authority
and individual liberyy is not new, recently students have increasingly
challenged arbit ry ana capricious school rules in court. While "hair
le&;th" cases have received the most notoriety, students hav; brought
suits contesting almost every conceivable inffingement upon their free
expression. Students have asserted that they have a Constitutionally
protected'tight to wear armbands or buttons, a right to publish what
they please in newspapers without prior reétraints, and a right to
assemble and demonstrate'withput unreasonable restrictions.

Although the legal questions presepted in these cases are difficult
to resolve, courts have léng struck down school practices which violate

fundamental civil liberties. In Meyer v. Nebraska,29 for example, the

Supreme Court held that the Due Process Clause of the Fourteenth Amend-
ment prevents states from forbidding the teaching of the German language
to young students. Rejecting the state's argument that the statute in

question served a rational purpose -- to promote civil cohesiveness and

.-
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combat the "baneful effect" of foreign influence -- the Court found
that it unconstitutionally inFerfered,with the liberty of student,
teacher, and parent. By a similar analysis, the Court struck down a
statutory requirement that all children attend public schools, on the
grounds that it unjustifiably deprived families of their liberty to
select schooling for their children,30 and held unconstitutional an
Arkansas anti-evolution statute as repugnant to the freedom of religion

31

clause of the First Amendment. The Court also ruled that Bible

readings and recitation of the Lord's Prayer in the school comstitute
too great an entanglement of church and state and prevent the free

exercise of religion by those who do not recognize the particular dogma

or ritua1.32

From thesc cases two principles emerge. On the one han&, the Court
generally will not interfere with the compreﬂensive authority of school
officials tb prescribe and control conduct in the schools. On the other,
the Court will not permit these same offigials to violate basic Consti-

tutional rights in the name of efficiency and order. As Justice Jackson

stated in West Virginia State Board of Education v. Barnette:

The Fourteenth Amendment,.as now applied to . he States, protects
the citizen against the State itself, and all of its creatures =-
Boards of Education not excepted. These have,-of course, ’
important, delicate, and highly discretionary functiomns, but

none that they may not perform within the limits of the Bill of
Rights. That they are educating the young for citizenship is
reason for scrupulous protection of Constitutional freedoms of
the individual, if we are not to strangle the free mind at its
source and teach youth to discount important principles of our
government as mere platitudes.33
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It is against this background that the courts have been asked to

expand the scope of students' rights within the school. The landmark

decision of Tinker v. Des Moines Independent Community Schcol District34

indicates that some of the judiciary will continue to assume an active
role. In upholding a student's right to wear an arm band as a form of
political dissent, the Court essentially expressed a willingness to
restrict school authority more than it had before, even though freedom
of speech in school is in part, at least, a question of educational
policy. The majority held:
State-operated schools may not be enclaves of totalitarianism . . .
Where there is no finding and no showing that engaging in the
forbidden conduct would materially and substantially interfere
with the requirements of appropriate discipline in the operation
of the school, the prohibition cannot be sustained.
The vagueness of this "material disruption" test shows the
difficulty of judicial action effecting civil liberties of students
in school. The discretion which Tinker gives school officials and
reviewing.judges has resulted in mixed protection of students from
"totalitarian" rules. Since any schoolman can shout "material
disruption', many judges, inclined to bow before official expertise
and their belief in the need for school discipline, do not feel, or
do not want to feel, that they are competent to intervene. But Tinker
has contributed in two significant ways to the development of the

"student rights movement."

First, it has encouraged students tc organize
and take collective risks. Even if the state of the law is confused and
students cannot predict judicial reactions, many students now believe

that they have rights and are willing to assert them, Second it rejected
. N
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the notions that judges should never review school practices and that
school constitutes a time and place where restrictions on speech are

always "reasonable". School officials can no longer rely on "expertise"

1 . to shield them from legal action when disciplining students for their

expfessions. : -

Legal challenges are likely to go beyond traditional First Amendment
rights: can a school impose a particular grooming code when dress and
appearance are arguably forms.of expression and matters of privacy?
can a princibal search a student's locker without a warrant? if he
does, are thé fruits of the search inadmissible in a criminal proceeding?
or in a school disciplinary proceceding? does the Constitutional right of
pxivacy extend to a student's school files? can unauthorized use of a
student's file by the school be grounds for a civil rights a&tion?

There are no obvious answers to these questions at this time. The line
between an inviolable right and an educational preference is often thin.35

Courés, however, must guarantee procedural due process for students
in school whenever they are stigmatized by school officials or placed in
a fundamentally altered educational status. While educators may aréue
about whether long hair or armbands ;re disruptive, exclusion or sus-~
pension from school or placement in a special ed, vocationai ed, or non-
degree program can affect the entirve course of a child's life. No person
should be subjected to these sanctions in public schools without the
effective opportunity for a fair hearing. There are no civil liberties
more fundamental than procedural guarantees, and they are no less

fundamental merely because the "accused" is inside the schoolhouse .30
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Yet due process does not mean a hecaring in court ~~ it means a
hearing in school. Judges alone cannot ensure the enforcement of a
decree. Even if a courtroom is the most appropriate forum for
determining what constitutes fair procedure, onl& a consumer protection
device less remote from actual school activities can s;feguard students

adequately against arbitrarily-imposed sanctions.

4. Classification

As we have suggested,decisions by school officials which classify
children have an‘;normous impact. From the time a child takes his first
block-building intelligence test in first grade until he graduates twelve
years later (or is e;;lﬁded or failed prior thereto), he is constantly
sorted by educational procedures which will dctermine his future. At

- regular intervals he iz tested and graded; he is grouped =-- both within
a classroom and between classes; and he is forever evaluated by teachers,
whose recbmmcndations determine whether he will be promoted, placed in
special track, and later get a job or into college. Each individual
student must have legal redress to guarantee that a few "experts" do not
arbitrarily restrict his chances for a happy and productive life,

As in civil liberties cases, no student should be subject to the
more serious kinds of classifications without rudimentary procedural
safcguards.37 Before a child is excluded from school because someone
thinks he is "uneducable', before he is placed in a special remedial

class, or before he is assigned to a low track, he should be entitled

to the foilcwing due process guarantees: 1) adequate notice of his
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right to a hearing; 2) right to counsel or other representation; 3)
right to present evidence and cross-egamine opposing witnesses; &)
right to have any final decision based upon the relation of the evidence
to previously-defined standards; and 5) right to bave an explanation of
the Board's actions in writing.3s Once again it must be remembered,
however, that a court cannot operate in-school hearings, and that fair
procedures cannot be guaranteed by the mere existence of a judicial
decrce. Fair and efficient procedures to hear and resblve these in-~
school disputes and effective advocacy assistance for the family is
critical. Indeed, effective advocacy assistance may not only help
families use complaint resolution devices, it may also enable families
to pressure all schoois.to adopt fair procedures without resort to a

courtroom, ,
Legal action can also be taken against school officials if a
student's classification constitutes discriminatory state action under

the Fourtecnth Amendment. Hobson v, Hansen laid down the principle

that ability groupings made on the basis of tests standardized to
white middle-class children violate thec Equal Protection Clause if

/ they relegate black children disproportionately to low tracks which
provide no remedial services and escape back to the mainstream of
educational and life opportunity.39

Tracking often acts as a gate. Children in lower tracks are unable

to regain entry to regular classes and ever after are channeled into less
advanced classes and ultimately into lower-paying jobs. Unless a school

can demonstrate that the tests used to determine initial assignments are
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fair, a child can claim with some justification that he is also beiné
deprived of his liberty without due process of law.

Substantive Constitutional challenges to classification pract;;es
are therefore two-pronged., If those relegated to a low track are
largely members of a racial minority, the school's classification System'

may be "suspect under the Equal Protection Clause and the state will have

to show a compelling justification for it. If there is no prima facie

racial discrimination, but the tests or procedures uscd are unfair, the
method of groubing may violate the Due Process Clausc. This is not to
suggest that the traditional tracking rationale -- "diagnosis, prescription,
remedy" -- is always subject to judicial attack; rather, that raFionale
must be implemented féifly without potential racially discriminatory
effects alhd if must work. 40

Perhaps the most scerious of all school classifications are cases
where a child is excluded from school altogether, usually because he is
thought to be "uncducable”, In addition to due process and equal
protection arguments discussed above, the excluded child may also be
able to challenge the school's actions on state constitutional groudds.
For examéle, in Utah retarded plaintiffs successfully argued that
exclusion from'public schools withoit the provision of an alternative
education is inconsistent with the state's cunstitutional duty to

il

educate "all children. Furthermore, the Federal guarantee of equal

protection may prevent public authorities from assigning the *uneducable"
to residential institutions without educational facilities or otherwise

excluding them from all publicly supported educational opﬁnrtunitﬁ.az
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Yet the courts can provide only limited protection to §tudents who
have been classified unjusgly. First, as has been noted, judges are
hesitant -- and rightly so -- to involve themselves in school policy
decisions. They have neither the time nor the inclination to be school
superintendents, and there is a widespread feeling thatrprofessionals
make better schoolmasters than judges do. Second, since it cannot be
proven statistica11y~that classification decision substantially affect
later verbal achievement, it is difficult to base judicial intervention
on the educational benefit to the child. On the other hand, the effect
of classification decisions upon outcomes and life opportunities is so
clear that grounds for judicial intervention are available. Third, the
ways that schools actﬁaily classify students in any way -- exclusion,
assignment to special classes, or ability grouping -- are la}gcly
unknowvn; this low visibility makes adequate judicial review difficulc.

Judges simply cannot delve into school records and make difficult

judgments about educational practices unless, as in Hobson or Wolf, the

violation of the Constitution or statute is manifest. Fourth, while a
judge can strike down an existing method of classification as unconsti-
tutional, he may not be able to enforce any alternative. As a result,
unconstitutional tracking patterns ére likely to continuec, albeit more
informally, in the vacuum created by the decision. That is the
unfortunate history attached to the landmark Hobson decree.

Perhaps the most important limitation on judicial resolution of
classification disputes, however, is that the problem is too vast to

be alleviated by courts alone. Inequalities in resource allocation



within a state can be eliminated by a single lawsuit, but unfair
classifications, like violations of sgudents' civil liberties, occur

in every school and every classroom. The fact that one decision

declares one form of classification to be unconstitutional may protect
‘no one except the -plaintiff who brought the suit. While zigggg
encouraged other students to take collective risks in the interests of
their civil liberties, there have been few cases after Hobson challenging
the constitutional{ty of.f?acking procedures, partly bécause too few
parents and childreﬂ ar;\sufficiently aware of the harmful effects of
ability-grouping. This suggests that a few judicial decrees do not

a system of legal regress make.' Without effective édvocacy assistance
and information, schoolg will continue to minister to most families,
rather than serve them. Without such'assistance, consumers Bf public
education willJbe in no posit;on to know what to expect, nor how to raise

a dispute. Until such assistance is available, families will get not

what they deserve, but only what they are given.

5. The Limits of Judicial Intefvention in Public Schooling and the
Potentials of a System of Legal Redress

Court challengns in each substantive area discussed above attempt

/

to limit the unfettered authority of school officials. But insofar as
families 1;;k knowledge of their declared rights and the means to keep
schools operating within such broad guidelines, they cannot assert and
protect their inﬁerests. Coupled with the lack of certainty about the

controlling standards in several areas, this means that there is no

effective pressure on schools to conform to the burgeoning rules of law

”

QO
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which have beeu declared in the past decade. Until such assistance is
available, there can be only sporadic judicial interventicn into school
‘affairs to protect particular families from school actions. To under-
stand the limitéjof this sporadic judicial intervention, we must examine
the institutional restrictions inherent in the judicial process.

First, courts are limited to cases brought and prosecuted bgfore
them. Until a case is actually brought within a'particular court's °
jurisdiction, no‘judic}a; decision is possible; and when a case is
\\?rought, the;cohrt uéually must make a decisioq.43

Setond, the judicial process only indirectly engages in a search
fbr'truth, Its primgﬁ; function is the resolution of specific cases and
conﬂ:oversqgsgin an adv;rsary context. Often, in school disputes there

are different strengths between combatants in terms of the legal

resources available to them. The scales of decision are often controlled
N L3

by t;:§e differences in légai resources rather than by the merits (or
"truth') éf the controversy. Even expe?t witnesses are part of this
adversary procéss: fhey usually reﬁ}esent only one side or the other.
Third, tﬁe court’s vieq of the facts is primarily limited to

whatever the parties present in evidénce. The rules of evidence further
limit proof; over time these rules have been contrived, ostensibly to
protect juries from heresay, irrelevént or'prejudicial statements, and
other information which some ancient court thought was not "proper”.

Only a judge's personal knowledge, personal prejudice, personal research,
that of his law clerk, and on occasion an gmiggg.gggggé brief éupplement

the basic factual information on which a déci;ion must be made. In

.

. -
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short, the courts are.in no position to oversee the day-to-day operation

of any activity, nor to examine fully the factual bases for many policy

determinations and practices.

Fourth, in contgast, legislatures, administrative agencies, school
boards, and s;hool aI:inistrative staffs possess, in theory, broéd
investigétive powers, broad discretion, considerable capacity to oversee
an activity on a regular basis, and the mandate to undertake broad
reviews of policies and practices. Although such theoretical distinctions
bégween courts dnd dther‘publié agencies may narrow in the rush of practical
éffﬁ}rs, they do inforn the conventional wisdom: the third branch should
be.cﬁgry of'Suﬁstitﬁting its own pglicy.judgments for those of pfoperly
constituted puﬁlic é;;hbrities, and shoﬁld afford a presumption of
regularity and ¢ompetence to the aétions of public officials. In
school matters, where there are few 3pswers about what is educationally
correct, courts should avoid deterﬁi;ing educational policy and practice
unless a éiear deprivation of rights is present. In general, courts
should eschew substituting their own judgment for that of school
'~ authorities.

Fifth, whenever the basis‘for judicial intervention is the United
‘;;ates Constitution, the decision is reversible‘only by constitutional
amendment,,pf by é later reversal by the Cburtg In such situations
courts act'in the tééditional role of protector of the minority from
abuse by public authority, which presumably acts on_ﬂéﬁﬁif of the
majority. But because constitutional decisions aré practically

irreversible, they must not be made hastily, lest an unwise check on

future experimentation be set.
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Sixth, the judicial process, with the exception of a few
remarkable cases, is generally a slow.and‘deliberate process. Often
such deliber#tion will deny justice and rights which could have been
‘Secured had the parties settled their grievances without court action.
Finally, it is difficult for amy court to alter a general pattern of
conduct; with eyes only of the parties and the enforcement’power of
contempt, the courts often cannot see or prevent violations of their
own decrees. It is for all these reasons that reliance on judicial
intervention to protect the interests of families in schools is a
limited, expénsive, time-consuming and often unrewarding proposition.

Yet judicial intervention into school affairs is appropriate for
several purposes. Thé first is to enforce a statute or regulation which
is not being implemented by the public school authorities. Here, the
Court merely enforces the putative,.considered will of the people. Any
judicial misinterpretation can be corrected thereafter by the .duly-
constitutéd body politi#. The second is to cast out the presumption of
administrative regularity when there is a pattern of failure in the
schools; there comes a time when that failure can no longer be
attributed to the children, and schools must begin to begr the burden.
The third is to protect minority grou?s.which are substantiql{? under=-
representeq in the political process. Bléck and poor children have
been substantially undcr-represented in the political process for many
years and, by an& measure, substantially disadvantaged by the pu§lic
school system. Claims by these rhildren, therefore, are eqtitled to
close judicial scrutiny. Yet in a very real sense no child is directiy

represented in the polifical and administrative processes which regulate
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life in school. For these reasons we have witnessed in the past decade
a reversal of the presumptions of virgual non-citizenship for the child
in school.

Yet the reversal 'is far from complete, and in practice, for several
reasons, there has been no reversal as all. First, effective access to
the courts is not available to all families., School authorities possess
resources to purchase considerable legal advice and trial preéaration.
Individual families, and even groups of families, lack the money and
often the tim;’neceséary to bring a controversy to the courtroom. The
poor, who are most disadvantaged in the political and school processes,
are ;iso the most disadvantaged in securing legal assistance. Lpéal
legal sérvice offices;aﬁd a few backup centers have barely narrowed this
gap. And for the "near-poor", which includes most children and their
parents, resqrt to the judiciary for érotection isrpract;cally unavailable.,
At the same time, if access to courts was made considerably easier for all
consuﬁers of public education, the Courts themselves might att;mpt to
Qhose the dopr to judicially dispensed justice. No process of judicial
review and exaﬁiﬁétibn can long endure unless most disputes arg'setéled

: v
by the adversaries before they réach court.

.Second, any judicial declaration of righf and wrong extends, only to
the rela;ionship between the parties before the coﬁrt (and there is no
assurance that it will be implemented by the defendant school,authori}ies).

\

Even if a broad constitutional princible is established by a declaration,
. ¥l

its application in similar circumstances is too often a matter of endless

litigation, not good-féith compliance by school authorities. Consider
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the contrast between the relatively rapid implementation of reapportion=-
ment and the difficulties in enforcing school descgregation;andfthe
school prayer ban.. Once the standard of 'one man,;;né voted was set,
something close to compliance followed quickly.in.all istates.44 But
desegregation decisions failed to set such a certainrstandard, and
compliance still seems far away.. On the other.hand, the school prayer
ban was at least as direct and certainly more simple than the re-
apportionment decree, yet compliance has not come in many schools.
ﬁe.éan sbéculéée,.thén, that there are At least three fa&tors which
militate against compliance with any judicial decree directed against

~

-schools: (1) many decisions do nét permit a clear and simple statement
. : . )

of right and wrong; (2) schools, whether through historic insulation

- or deeply held beliefs or prejudice, are adept at securing cbmmunity

-

resistance to judicial intervention; (3) decisions necessarily run
against countless administrative officials responsible for countléss
children gad classrooms. _ \\\

Third, jud{cial decrees can never be implemented if they require
the impossible.'.For example, a decree designed go jncrease the qu&fity
and intensity of linguistic interaction between qpther and child, or .
between teacher'and family, is doomed to failure. Nor can the Court
order that the competence of any particular child or group of children
be increased by the schools. Such decrees invite non-compliance simply
becausé no one knows how to accomplish such feats. Yet judicial decrees
usually musg require some school action to ensure thgi; enforcement. The

Cou}t'will never make a declaration until school authorities have
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defaulted and violated SOmé child's rights. The decree then requires
affending school authorities to provide the child with his rightful
due; too often this is like asking the fox to guard the chicken coop.
This analysis of the limitations inherent in the judicial process
and especially review of school practices suggests that the courts can
play only a limited role in the protection of the family't interest in
- public education. Yet the courts do exist;‘until they shut their doors
to all school issues we must consider what they can do; For example,
the Supreme Court's hecision_in Brown I was a major statement: it
declared that in the public schools =~ and by implication in.all other .
public institutions -- a state}s attempts to relegate black people to a
separate and inferior pésition are unconstitutional. Compliance with
that declaration seemed remote in 1954; yet the statement by.the Court
that racially separate educational facilities are inherently unequal had
a fréfound influence. Declarations by the Court of basic congtitutional
principles can play an important role in shaping public notionms.

The experience with Brown indicates how judieial opinions may

inspire or cafalyze other action. While it would be wrong to-claim °

—

that'figgg created the civil rights movements of the late fifties and
sixties, no doubt the Court's action served to fuel and protect.
challenges by black people to various discriminatory '"state" and privaté
actions.

Judicial decrees may also stimulate political organization by

legitimizing action already taken. In Tinker, the Court merely held

unconstitutional the expulsion of the Tinker children from school for
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wearing an armband to protest the Viet Nam War. Since Tinker,
students acting as individuals and in'groups have shown an increased
willingness to.assgrt their rights. While it would be wrong to suggest that
Tinker created the. student movement, the Tinker decision stands as a
declaration that students can act as resﬁonsible citizens in the school
and survive. No matter how strongly school authorities might wish it
oﬁherwise, students often beliéve and aét as if they have constitutionally
guarantced rights on the campus. As a consequence, mahy school officials
have begun to accept the notion that students are citizens and clients in
the highest sense of that word -- persons to be served, not ruled.

Tinker does not prove, however, that judicial intervention provides
an effective means f;; ﬁrotecting children or éven organizing students
to protect themselves. School authorities have found many informal ways
to resist the substance of the‘decisiou. Many school officials still
view any student opposition to a school rule as an obnoxious attack on
their unlimited authority which must be resisted at all costs; as often
as not, such resistance by school authorities is vindicated in court
decisions which legitimize the role of the school as the ruler of the
child. But, once loosed, the principle of student rights is not easily
cabined. While resort to the judiciary has not altered the fact that
free speech often involves éubstantial risk to the speaker, the notion
that children may have thoughts and expressions independent of the school
has been established, if not fully implemented.

Finally, and in our viéw most importantly; the recent history of
judicial involvement can lay the cornerstone for an effective system of

legal redress. Although many standards for decision-making are still
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unclear, present judicial declarations could stand as a credible
limitation to school discretion relative to the family's interests.

What is lacking are thé means for informing milies of Eheir legal
rights and for assisting families in asserting these rights. It is

our belief that the schools themselves should help families understand
and assert these rights; for that reason, we have proposed a system for
m#naging complaints within the school (see Chapter II supra ). Yet in
practice such in-school assistance will not always be éufficient,
especially where disputes are of an "intractable" nature, “rights" are
arguably in conflict, or the dispute is basically adversary. Under such
circumstances, an effective system of legal redress could help resolve
most disputes withou;~résort to the courtroom. Through our proposal for
and Education Attorney to assist families in advocating their interests,
we attempt to transform the recent history of judicial intervention in
school affairs into an effective system of legal redress (see Chapter III

supra ).

7y .
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Pennsylvania Assn. for Retarded Children ve Comm. of Pennsylvania,
Cir. No. 71-42, (E.D. Pa. June 18, 1971); Marlego, Stewart, supra.

Just such procedural safeguards have been ordered by a three-judge
court for all the public schools in Pennsylvania whenever the
child's educational status is altered by reason of asserted mental
retardation. P.A.R.C.» Supra.

269 F. Supp. 401 (D.D.C. 1967)
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As both cases were settled by court approval and order there has
been no opinion to clarify which clause of the l4th amendment
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the Court ordered that residential facilities provide appropriate
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or administrative remedies, non-justiciability, lack of standing or
ripeness, and mootness. See, generally, Hart and Wechsler, Federal
Courts and the Federal System (1953). Some of these doctrines .
appear merely to shift the dispute from one forum to another; in
practice, however, these non-decisions effectively blunt, delay,

or otherwise deny plantiffs' claims. In public school litigation
this is usually a defeat of the family's interest. See, e.g.,
Caldwell v. Craighead, 432 F. 2d 213 (6th Cir..1970) .

This is not to suggest that application of the ''one-man, one-vote
decree" has been free from difficulty. On the contrary, it is
becoming clear that the Court is involved in a complex thicket,
even if not one as "political" as imagined by Justice Frankfurter.
See, e.g., Whitcomb v, Chavis, 91 S. Ct. 1858 (1971)




