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INTRODUCTIQN

The tegalistic tenor of the times breeds
confrontation. Those newly aware of their rights
and those disenchanted with thair 10t confront
institutions on alt sides, demanding changes and
chattenging concepts and regulations herptofore
unquestinned. And the vigcr and sophistication of
their demands make it imperative that college and
university officials mest their challenge with equal
thoroughness and intensily. That institutions must
answer their constitugnts in a mannér cansistent
both with their educationa! purpose and with the
jaw IS now Clear; and it is to aid those who must
respond for the institution that this conference was
convened, trusting that preparedness will lead 10
constructive change.

The iegal aspects of many campus issues were the
¢oncerns ol the conference “"Higher
Education: The Law and Institutional Response.”
The conference was sponsored [ointly by the
Institute of Higher Education and the Center for
Continuing Education and held at the University
ol Georgia Center for Continuing Education on
June 25-26,1523. The cantra, purPose ot the
canference was to present and discuss judicial
decisions and trends and their implications far and
applications to the posture of academic
decision making. The ssues ol concern were
¢ astioned and examinad not from a philosophical
or sociodogical point of view but in light of coust
decisicns and precedents. The topics discussed by
the conference Speakers are the subject of this
publication.

Due 10 the sudden illness of Dean Rubert Yegge.
Mr Donald Teasley prosented his pafer entitled
“"An Updated Conshiuvtional Crsis—=The
Undergraduate Education.” His contention was
that the emerging issue o the campuses of higher
educadion is 1he quality of the education offered.
He indicated that & student could now test the
fairness of dismissal or discipling against a
constitutional standard, and in the near futuie we

may see him lest the quality of his educational
experience against a constitutional standaio. Thus,
the concerns of the campus wilf shift from the
procedural to the substantive. It was suggested
that the equal protection clause of the
Canstitution would be the means through which
the constitutionatity ol this issue will be tested,
The quality issye may be framed in such (erms as
10 make it seem that we are questioning whether
an undergraduate education is constitutional.

The tegal ramifications of student Organizations
and publications served as 1he subject of the
presentation by Or. Robert 0. Bickel. The topic
was discussed from the standpoint of First
Amendraent rights. the application of due process
in the recognition of studenl orgamizatians,
regulations concerning the time, glace, and manner
of publication. restraint ©n the basis of content,
community and university standards of abscenit,,
the necessity of procedural safeguards, and the
funding of university publications. Basic to much
ol his discourse was the Tinker case. which
estabtished that studeat expression  fuust
“matesially and substantially inte.fere with the
requirements of appropriate Gistipline in the
operation of the schooi’ in order for sestrictions
10 be imposed on the activity. It was pointed out
thal & collegr or university may engage in
promuigating and enforcing reguiations governing
the time, place, and manner of publicaticn and
distribption of student publications and may
restrain such publication and distribution upen a
reasonable forecast of disruption or interference
vath college or uaiversily activilies proximately
resuiting from the publication gr distribution of
the malerial In qQuestion. Prior restraint on the
bhasis of conteni af student publications may be
impased Only whese the malerials 10 be pubhished
and distributed are obsceng, libelous, dingerously
inflammatory, or <ontain  otherwise illegal
statemants. In reference to the financial ~aaport of
student publications. Or. Bicke! indicated that tax



supported colleges and universities were not
ohligated to creale and linanciaily support student
publications; however, onCe e mstiution has
undertaken t0 establish and support cerlain
student publications, the courls have questioned
the manipulation of support to enforce restraint
upon the content of such publications

In discussing the ramifications of the towersing of
the age of majority, | tried 10 show the many
changes, real and potential, which this action may
effect in higher education. With the great majority
of students now Jegally adults, the doclrine of in
joco  parentis is  fusther weskened and ihe
traditional system ol student personnel
admunistzation placed 1n @ new and sumewhat
tenuous posilion. To help interpret the new
relationships that are evolving, | reviewed past
litigation concerning residency and out-oi-state
tuition, darantacy residance reguurements, student
recnds,  student  financial support, and  tort
figbility in an cfforl tn facifitate recogmtion and
acceptance of the new roles that are emerging. |
strossed Lhat the new awareness of adulthoad on
the part of students demands that inslitutions
assume a responsible position that will make the
coming change mean pragress.

"Academic freedom and Due Process in the
[assroom”™ was discussed by Or. M. M. Chambers.
The topic was examined and rolated to both
faculty members and coilege students. Several
recent federal court decisions that uphetd the
instructor's  academic freedom in regard {0
freedom of sprech in the rlassroom were reviewed.
One notable decision indicated that an mstructor
had "a constitutional right not o be dismissed
salely because he had exercised his consiritutiona
Hights in a manner displeasing to certain ol his
superioss.”” Or. Chambers proposed that faculty
members of colleqes and univessities take steps to
place more enghasts on  safeguarding and
encouraging the academic freedom of the student.
Instructors should entourage open candid, and
feariess discussion of controversial questions. He
suggested hat simple z.d fair proceduias shouid
be esisblished whereby students who  feel
aggrieved by the granting or withholding of marks
or academuc credits coujd reathly oblain an
untiased review of those actions, similar 10 the
processes naw required in Jdisciplinary cases.

Or. Jane M. Picker addressed the 1ssues invalving
“Women’s Rights in Higher Education.” After
summarizing the legat foundations of women's
rights related to employment, she reviewed
litipation selevant 1o the areas of recruiting and
advertising for emplayees, cefusals ta hire, testing,
leave palicies and fringe benefits Programs, and
termination and retivement. Her comprehensive
presentation inciuded 8 nember of pending cases,
atiesting 10 the urgency of the issues related to
woamen's sights. Or.Picker concluded her
presentation by comparing the legal fight for
women's fights with earlier race discrimination
litigation and by predicling that "the next few
ye.'s will estabhish firmly the right of ali persons
1o o2 free of invidious discomination and base
emp 'oyment nghts upan one's abililies ratt.er than
one's sax.”

ln hs discussion of “Faculty  Employment
Rights—--The Supreme Court Speaks.”
Or. Thomas S. Biggs deatt poimanty with recent
decisions of the Supreme Court ol the United
States and their impact on faculty employment
rights. 1t was emphasized by e Roth and
Sindermarn cases thal non-tenured facully must
be given a hearing pnor to their dismissal if a
“propecty interest” exists. The United Stotes
Supreme Court is quoted as ingicating that a
"state-employed teather who has a righl to
reemployment under stat. law, ansing from either
an express of implied conlract, has. in turn, @ tight
nuaraniged by the Fourteenth Amendment 10
some form of pricr administrative or academic
hearing on the cause for nanrencwal of his
contract.”

The faw s over evolving, and the pages presented
here refiect this fact There are few absDlute
answers (in trying to find solutions to the many
1ssues an campus. The conference presentations, as
well as the question and answer disCussion
sessions, clearly showed thal the rights and
responsibilities of all on campus must be
considered in any inshtutional response o the
issues in arder that the institution remain a free
marketplace of ideas.

0. Parker Young
Institute of Higher Education
University o Georgia



AN  UPDATED CONSTITUTIONAL
UNDERGRADUATF.

CRISIS—-THE
EDUCATION

Robert B. Yegge®
Dean, College of Law, University of Denver

Before mowing into my assigned topic for this
session, ! want to adwise you of a recent
alfirmative action ruling. To eliminate any
confusion. the following specific ralios must now
be maintamed in emplayment. ten Anglos (five
men, five women); two Biacks {ore man. one
woman); one Chicanc or Chicana. one American
Indian, Asian, and Eskimo in rotation; fourteen
heterosexuals, one homaosexual; one Jew, ten
Protestants, four Catholics; one Buddhist,
Marmon, and Muslim in ratation; fiftegn with
sight, one blind; ane handicapped: eight juvenilg,
four matwre, two senile; two intelligent, ten
mediocre, and four stupid.

The development of legal issues and ruies of few
follaws a process which paraliels the painting of 2
picture. The initial idea or situation emerges In the
tentative lines of a sketch which is drawn and
redrawn 10 provide the basis for the picture; then
paint is applied, the Tarm takes on substance and
color, and the representation finally reaches a
point where it becomes clear what the final
pairting will [ook like. At that point. even though
there may be unfinished spots or a need for brush
strokes to shade colors or clarify representa ions,
we krOw what the essence of the wark is snd
conceivably could complete the picture purselves,
because the uitimate result has become sa well
defined.

Ouring the last sgveral years, this conferente has
met to vipw the successive stages of the fegal
pictures being painted by the courts of our
country in the area of the law and higher
education. Beginning with sketches of four letter
words gnd beards, vague outhines of a creature
called due process and notions of something called
student rights, the courts have drawn and this
canference has annually viewed the creation of
severss legal doctrines at they took shape in
refation 1o our particular intergst—-~ihe campus
and the law. Most of these issues have involved or
brought in, as their development took shape, the
Constitution of the United States of America.

[ was asked tcday to update this refation of
Constitution and campus, Of, in terms Of My
anatogy. to point out the beush strokes which have
been added to the picture of campus and
Constitution we have been viewing these last few
years. But as | began preparing this matenal |
became increasingly convinced that an updaté of
previous issues is a subject which, if not
uninteresting, is at least rather unpraductive of
discussion. The obvious metaphor 1o use at this
point is that of “heating 2 dead hosse,” but that
imagery doses become somewhat unappealing.
when you think about 1t So | revert once again to
my original companson: the pictures of
Constitution-campus refationships we have ceen

" Due to the iliness of Dean Yegqe. this paper was delivered ot the conference by Mr. Dorold Teasley,
Assistant to the Dean. College of Law. University of Denver.



unfold have been so far completed that only
finishing touches remain; the essence of the work
has already been done. For most of the recen*
constitutional jssues on campus we can discuss
subtle refinements——not real substance.

In 1970, the title of this conference was “Higher
tducation. The Law and Student Protest.” !f that
were the subject under consideration this year,
what would be the extent of your interest?
Moderate to non existent, | presume. As the
conflicts over student protest reached the courts,
the questions which previously brought us
together began to fall into understandabte.
predictable, and less emotional categories, We
learned that students take their constitutional
tights with them to college. We began defining free
speech in the context of a campus environment
and foung that. whife the privilege of free speech,
expression and assesnbly was very broad, it
stopped or severely faitered at the pownts af
distruption of university functions. denial of free
access t0 buildings, or destruction o1 property. We
are now distinguishing circumstances in these
matters, not deciding basic issues. Similerly, we
have found that search and seizure actions on a
campus must, as in afl other constitutionally
protected areas, be “reasunable.” The courts are
cantinsing the process of defining a reasonabie
search in terms of the campus eavironment, but
guidetines for many situations nave already been
set out for administrators to follow.

Students ¢an have full due nrocass of the faw
Campus officials must now be concerned with
whether they are arhitrary in their actions. but the
r.0urts have aot taken from an institution the right
to discipline. or disi2iss a student of curtail studemt
activities derronstrably harmful to the interest of
the institution.

When the institution's seif image as surrogate
parent began {0 give way. new relationships had to
be established. A significant part of the search for
these new assoeidtions taok piace in the courts.
and the basis of these relationships has been
defined.

We have also seen that the Coastitution will be
used as a standaid on the private as well as the

el

public campus. Here again, the issue is resolved; we
can only look for refinements of the doctrire.

Not only i the law taking on defined
characteristics, but also, even where issues have yet
to be resolved. the concern over previously hot
constitutionat matters has betome a somewhat
benign interest, both in the courts and on the
campus. On May 14, of this year the U.S.
Supreme Court refused to grant certiorari on the
constitutionality of grooming regulations in state
institutions of higher education, even where a
conflict of decisions existed among Ihe circuits. !
Could the Court be saying, "Who cares! We're not
going to be bothered with matters of this pature.”

The Court apparently feels it has more important
issues o consider; and | believe there are mere
important questions surtacing on the ctampus 1o
which this conference should turn its attention.
With the possible exception of the area of
collective bargaining, we seem 1o be maoving into
an €:3 of reiative peace and stability, if not apathy,
where wars of Constitution and campus were being
violently fought during the last few years.

It is not the constitutiona! standards of previaus
years which need to be updated at this time;
rather, it is the Constitution as an idea which
needs to be updated. The paintings from the past
few years are nearly complete, and we need fo
laok for the sketches of the new doctrines which
wil emerge from the Constitution and be
impressed on our Campuses.

Bocaise the Constitution is a set of laws, we
become inglined to think of it as asuper-statute to
set standards and be interpreted as any other law.
But the Constitution functions as more than law;
it is also an idea, a principle which carries with it
the history and the aspirations of the American
people. Each generation will use its own values tg
give its awn unrque content 10 constitutional
principles  The dotument has not become 2
capecious toof, because it is faw; but it continues
1o adapt, because it is an idea.

The Supreme Court articulated this view when
Mr. Justice Hol.nes stated: “The pravisions of the
Federat Constitution are not mathematical



formulas having their essence in form but they are
arganic, living institutions. Their s.gnificarce is
vital, not formel and is to be gathered not Simply
by taking the words and a dictionary but by
considering their Origin and the hne of their
arowth.2

| want to offer some thought on where that line of
growth is now being disected and the bases on
which it will pursue its course. My contention is
that the primary issue on the campuses of higher
educatian is becoming and will become the guality
ol the education being offered. A student can now
test ihe fairness of dismissal or distipline against a
constitutional standard; in the near futyre we may
ses him {est the guality of his sducational
experience against @ canstitutional standacd. We
have been caugh! up in setting procedural
standards for the pducational process. and the
question of sybslapce ard quality has been
dormant; it is now surfacing.

Two of the issues identified by the Carnegie
Commission’s report on “The Purposss and
Performaance of Higher Education in the United
States: Approaching the year 2000 were these:

1. Shou!d higher education be content 10 offer
“equatity 6t apportunity” with
differentizted resuits of, should it be
committed to “equality of results”?

2. Does the responsibility of colleges for
educating students stop with their
intellectual and occupational development?
Or does it extend 1o other aspects of thed
personalities as well?

The concesns of the campus are shifting to the
substantive from the procedura'. 19 the Carnegie
Commission report 4 concern is expressed about
educational Quatity that sounds hauntingly hke the
equai educational opportumity dezit with in
desegrojation cases. Can we substitute “equal
quality” for “egual opportunity” and then apply
the same constitutional standard to create rights to
quality that we have appiied 10 esiabiished righis
1o oppastunity.

Brown v. Board of Education, 247 U.S.
483 {1954}, and the fing of cases ansing from it
have bean used exclusively as authority to apply
the squal protection clause of the Fourteenth
Amencment 10 situations involving segregation.
but that case arose out &f nations of the quality of
education. The Court said that, no matter how
comparable in facilities and instruction the
segregated schools could be made, the black
chifdren weee stilt getting an inferior education (it
was not of equat quality} and were being denied
the equal proection of the laws.

There is some 1anguage in Brown v. Board which is
particufarly significant for purposes of these
contentions aboul qualily.
Ms. Chiet Justice Warren said: “In these days it is
doubtfut that any child may reasonsbly be
gxpected to succesd in ife if he s demed the
opportunity of an education.” But on the facts of
the case he was considering the quality of
education——not that it did not exist at alt. He
proceaded 1p say: "Such opportunity {substitute
‘quality’} where the state has undertaken to
provide i1, is a right which must be made avaitable
to all on equal terms.” The effect of Brown was in
the area of segregation, but its genesis was in the
realm of quality.

This concern fos the qualilty of education is st}
with us, and as the procedurzl jssues are disposed
of the question of quality will be increasingly
confranted. Already the quality question is being
deait with by the cours. The outlines of the
picture are being placed nn the {egal canvas, and
the issue gver which they tave been drawn is
sthogt finance. § want 1o trate briefly the resufts
of this initial engounter of the Constitution and
the idea of a quality edugation Then | want to
discuss the nature of the equal protection dottring
and project where it will take the notion of quaiity
edacation in the next few years——and with what
imphications ang resutls.

In 1971 the California Supreme Court ruled in
Serrano v. Priest, 6 Cal. 3d 584, 487
P2d 1241 {1971), that the disparity in funding
among certan school districts, which resulted in



spending considerably more on educating a child
in one district than in another, was a denial ol
equal protection of the laws. The quality of a
child’s education could not be a function of the
weaith of his parents or neighbors.

Expectations were voiced that this suit would be
as socially significant as Brown v. Board. Here the
quality of a child’s education was being directly
addressed. Since Serrano, nearly forty similarly
aimed suits have been filed in lower state and
federal courts; but the immediate expectations of
Serrano and s family of cases wera recently deait
3 severe sethack.

The case of San Antonio independent School
District v. Rodriguez ____ U.S. {1973),
337 F. Supp. 280 {1971), was brought in a federa)
district  court in Texas. It challenged the
constitutionality. under the equal protection
clause of the Fourteenth Amendment, of the
state’s system of financing public education. The
basis of the suit was edueational quality.
Rodriguez won in the district court, but on appeal
to the U.S. Supreme Court the decision was
reversed i a five-four decision, hotding that the
equa! protection clause did not apply and that
education was not a fundamental right protected
by the Constitution. So quality as a constitutional
right lost the first round but left some distinctive
sketches for how this picture might eventually be
completed. Even while reversing the original
decision, Mr. Justice Powel feft open the door
{eading to a quality education argument when he
said that, even assuming there were a
constitutionally protected quatity of education.
there was no showing that the system failed to
provide it. This, of course, suggests that a stronger
showing of need might bring the area within
coastitutinnal protection,

When the New Jersey Supreme Court considered
the same financing issue, it also rufed that the
equal protection clause did not apply, but then
proceeded to strike down school district financing
inequities on the basis of a state constitutional
guarantee of a “thorough and efficient systemn of
public schooting.3 This decision does not help
our constitutional argument, but it does reinforce
the growing concern for educational quality.

Let me say at this pnint that | do not believe the
argument for a constitutionai standard for a
quality of education loses force because of
decisions holding counter to the principle. | am
suggesting a growing trend in the law and our
sociely that will eventually mald the law to its
demands. Canstitutiona! law is replete with once
controlling doctrines which are now overturried in
the wake of new evidente, new mares or new
members of the Court.

To pursug the argument from here we need to
examing more closely the mearing of '‘equal
protection of the laws.” The fundamental purpose
of this section of the Fourteenth Amendment is to
make certain that the states will apply the same
taws equally to all persons in  similar
circumstances.® Prior to 1960, judicial
intervention in the name of “egual protection”
was virtually unknown outside racial
discrimination cases. Under the Warren Court the
doclrine was specifically expanded into other
areas, such as criminal appeals,5 voting rights,6
and a few others areas; hut the promise of the
“new equal protection” seemed [limitless. The
possibilities seemed to reach to such matters as
welfare benefits, zoning, municipal services, and
schoot financing. The basis of the new equal
protection was a notion calsd “fundamental
rights.” and where this open-ended concept was
found, as in the right to vote or the right to &
transcript in a c¢riminal appeal, the new egual
protection was soon to foliow. This is the iegacy
we cairy into our investigation of a potential right
to a certain quality of education.

The Burger Court has tended to biock the
expansion of the new equal protection and has
concurrently cut back on what seemed to be our
fundamental rights. (it is curious how those
fundamental rights seemn to come and go.} At this
point in time education has not been determined
to be a “fundamental right” undar the U.S.
Constitution. However, Mr. Justice Marshall in his
dissent in Rodriguez identities education a5 3
fundamental right, and his view is supporied by
much federal court language and shared by many
state court decisions. Let me ask whether you
believe this modern society will continue 1o allow
the view that education is not a fundamental right



of believe that a right to education will become
part of our constitubional idea. If the new equa!
protection is ever given a new breath of life, |
contend that one of the first places it will settle is
on the issye of the quatity of education.

There is a second development in the doctrine of
equal protection which is perhaps even more
significant for this consideration. An analysis of
equal protection can easily be translated into an
argument for minimum protection. We have
thought of equal protection as shielding one from
discrimination, but there is another side to that
coin, one which fulfills what has previousty been a
deprivation. |f we see inequality as the inabitity to
salisfy certain basic wants nr needs felt by all
alike, then the nation of equal protection begins
(0 appear 35 minimum standacds to be met rather
than merely as consistent application of a
particutar |aw. Equal protection turns outl to
involve “providing for” in accordance with a
minimum standard. Who can define the
minimums? | do not know, but } do Xnow thal the
nped for exact definition has not previously
deterred the Court where a significant legal
principle was involved. It is still trying to define
“due process’” and 1s content to let that definition
emerge out of the controversies.

Harvard Law Professor Frank Michelman points
out that the arqument for minimum protection as
applied to specific needs and occasions depends on
the proposition that justice requires mose than a
fair opportumity to meet certain needs——that it
requires that they be met.7 Minimum protection
does not look to inequalities but for instances in
which persons have important needs or interesis
which they are prevented from satistying because
of circumstances which are not a matter of free
thoice. Such nottans of minimum protection are
certainly becoming entrenched in our welfate
system.

Let me ask you: in this society, does justice
demand minimum educational assurances? |f your
reaction is "'yes,” then you are moving into the
area of minimum protactian.

Lawrence Hayworth succinctly sums up the
concern: “one is poor aot because he has no

money, but because he lacks access to social

instrumentalities that make socially signific@t P

action possible . . . in larger part it is not
having the character or competenca that
pstablishes one’s capabihity of taking up an

opportunity that is formally open.”8

The legal application of the minimum protection
concept is at this point very limited, but tenacious
where apphed. In the criminal procedur? cases
beginning with Griffin v. Illincis and continuing in
the numerous following decisions, the court is
insisting that as a matter of canstitutional right a
state which subjects a man (o crimina! prosecution
must make certaia that he is not prevented by
deprivation of means of defending himself with
full effectiveness.9

The same principle is held where the right to vote
15 involved. “The right to vote is toa fundamental
to be busdened ¢r conditioned by a8 payment
requirement”’~—-a poll tax.10 Here the law was
being equally applied-—everyone had to pay a
certain amount—-hut the court was saying that
there was & minimum protection involved that was
s¢ fundamental we could not look to equal
application of Jaw to eliminating the deprivation
of a fundamental right.

The essential suggestion | want to make today is
that the issues in higher education ase going 10
move to questions about its quality and qualities. )
believe the outlines of this developmeat have been
sketched. When the content begins to be lilled in,
the tool will be the equal protection clause of the
Constitution, and that clause will carry the jdea
given it by the society on which it operates. The
approach may be through fundamental rights,
minimum protection, or some other device; but
the guality question in higher education 15 due for
a confrantation. and the issue may well be framed
in such terms 2s to make if seem that we are
guestioning whether an undergraduate education i8
constitutional,

The quality of education concept has some
interesting  implications. Collective  bargaining
makes the ascumption that all persons in an equal
position are of equal ability. i the educational
quality principle takes hald, it is on a colfision

’



tourse with the basic printiple ol cullective
bargaining, because the primary guestion becomes
what one has to offer and not how he has been
treated. Tenure cames under increasingly heavy
attack when the quality of education becomes the
dominant objective. tn like order, “affirmative
action’ has a potentiai conflict with an overriding
goal of the quality of an education. Cu.:icula
would be re-evaluated to determine if they are in
fact meeting existing necds, both in terms of
purely intellectual growth and capacity of the
whole person to functron adequately in this
soCiety.

| have made these contentions today not only to
develop 3 legal heory about the relationship of
our Constitution to the campus but alsa to express
a growing personal conviction that, because of the
procedural safequards we are building into all
phases of the process of higher education, we are
tending ta lose sight of the quality and content of
the education. | believe we tend to drift toward

the view that the process is the product. We seem
t0 be falling victim to the view tacitly held by our
court Systems that if you are correctly processed
through the system you hava received justice. That
mode of thinking is being radically challenged in
the court systems today. and | am concened that
we do not slide into the same mode of thinking in
our institutions of higher education.

In the introduction to his book Futwre Shock,
Alvin Toffter quotes 3 Chiness proverb which
says: “‘“To prophesy is extremely
difficult-—especially with respect to the fulure.”
He qoss on to say that "'in dealing with the future
it i more important 1o he imaginative and
insightful than to be 100% right. Theories do not
have t0 be right to be enormously useful.” That,
of course, is a principal assumption behind what |
have said today. | offer a tentative skeich of the
picture of Constitution and campus that will
emerge from the Courts in these next few years.
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STUDENT  ORGANIZATIONS  AND  PUBLICATIONS: THE.  CONTINUING
IMPACT  OF  TUE  TINKER  DECISION  AND  THE  FIRST  AMENDMENT
Robert B, Bickel
University Atlorney, Florida State University

Any vanation trom the majority’s epinion
may inspire fear. Any word spoken, in ¢lass, in
the lunchryom, of gn the campus. that deviates
from the views of another person may slart an
arqument or cause @ disturbance  But our
Constitation  5ays we must take the risk,
[crauson amitted] and our history says that it
15 s sart of hazardous freedam—~—this kind of
openress——that is the basis of our national
strength and of the independence and vigor of
Americans who grow up Jnd hwve in this

The Court's holding in 1his case ushers in what |
desmn 15 be an entirely new era in which the
powes 1o contral pupits by the riected ‘nlficials
of state supported fublic schools . " inthe
United Statos is in witimate effect transferred to
the Supreme Couet. * " *[TIhe Coun
arrogates to itsetd, rather than ta the State's
clested officials charged with funning the
schocols. e decision as to which schoo!
disciplinary regulations are ‘reasonzble.’

relatively  pesmissive,  often  disputatious, Assuming that the Courl i$ correct in holding
society. that the canduct of wearing armbands for the
putpose of conveying politicat  ideas s

Justice Abe Fortas, Tinker v. DesMoines protected by the Fiist Amendment, [citation

School District, 393 U. S. 503, 508 (1969)

omittedl the cruciai remaining questions are
whether students and teachess may use the
schools at their whim as a platiorm for the

* ¢ ¢ 1] do not beleve any form of exercise of  free speech—~"symbolic” or
cansorship—~-nC  matter how speedy or "‘pure’ ——and whether the courts will allocats to
pralonged it may be--1s themselves the function pf deciding how the

permissible. * * % Any authority 10 gbtain a
temporary injunction gives the State ‘the
paralyzing pawer of a censor.” . . The
regime  of Kingsley Books ‘substitutes
punishment by contempt fur punishment by
jey il | wculd put an end to all
{orms and tyBes of censorship and give full
litcral meaning to the command of the First
Amendment,

Justice William 0. Oouglas, joined by
Justice Hugo Black, concurring in
Freedman v. Maryland, 380 U.S. 51, 61
11965)
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pupils’ school day will be spent., While | have
always belisved that under the First and
Fourteenth Amendments neither the Stawe nor
the Federal Government has any authority to
segulate or censor the content of speech, | have
never helieved Lhat any person has a fight to
give speeches 0OI enpgage in demonstrations
where he pleases and when he pleases. Thes
Court has already rejected such a
notion. * * * | deny. therefose, that ot has been
the ‘unmistakable holding of this Court for
atmast 50 vyears’ that ‘students’ and “1eachers’
take with them into the ‘schoolhouse gate’
constiautional rights to 'freedom of speach or



expression.” © % * The truth 1§ that & teacher of
kindergarten. grammar school, of high schoo!
pupIls ng more carries jato a schood with him a
complete right to treedom of speech and
exPression than an anti-Cathalic or anti-Semite
carrigs with him a complete freedom of specch
and religion into a Cathone Church or Jewish
synagbgue. " ¥ 1L s 9 myth to say that any
person hdas a constitutional right ta say what he
pleases. where he pleases, and when he gleases.
QOur Court has decided precisety the
opposile * * * Turned loose with lawsuits for
damages and injunctions against their teachers
as they are here, 1t is nothing but wishful
thinking to magine that young. immature
students will not soon beheve it 1s their right to
cantrol the schoals rather than the right of the
States that collect the taxes [0 hire the teachers
for the henefit of the pupils. Ths case,
theretore, wholly  without Constitutional
reasans in my judgment. subjects all the pubhc
schools tn the country to the whims and
caprices of thewr Joudest-mouthed. but maybe
nat thewr brightest. students. ” * * | wish,
theretore, whally to disClaim any puipose on
my part 10 hold that the Federal Constitution
compels the teachers, parents. and elected
school officials to surrender contral of the
American public schaol system tg public school
students | dissent.

Justice Hugo Black, dissenting in

Tinker v DesMoines School District. supra.
at 515,

L] L] -

The Court cauthians that  the
‘disenchantment with Miss Papish’s
perfarmance, understandable as 1t may have
heen, is no qustification {er demiat of
constitutional rights” Quite so. Bul a wooden
msistence on equating, . . the authornly o
crimenally punish with its authorsty to exertiss
even a madicurn of contral over the Unwersity
which it operates, serves aeilhar  (ne
Constitution nor public education well There s
reason to think that the ‘disenchaniment’ of
which the Court speaks may, after this decsion,
becomp wide spread among fax payers and
teqisiators. The system of tax supported public
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unwverstties which has grown up in this country
is one of 1S truly great accomplishments; 1f
they acg 16 continug 1O grow and thrive to serve
an expanding populdation. they must have
something more than the grudging support of
tax payers and legslators. But one can scarcely
blame the latter, 1f old by the Court that their
only function s 10 Supply tax money for the
gperatren of the Unwversity, the
'disenthantment’ may reach such a poiNt that
they doubt the game is warth the candle.

Justice Rehnguist, dissenting n
Papish v. Board of Curators of University of
Missouri, U.S., 93 S.Ct 1197, 1207 (1973}

In no other single srea of the law do the thoughts
of the distinquished judicial personalities of this
country  differ more markedly  thao hose
emanating from the debates inCident to the
application of the first amendment to the United
States Constitution {0 the individual and collective
sociely. including the public educational
community. |t is beyond cavil that
Justice Hugo Black represents perhaps the greatest
defender of First Amendment freedams ever 10 Sit
on the judicial bench. Yet, Justice Black dissented
from the landmark opinian of the United States
Supreme  Court applying the constitutional
guarantees of freedom of expression to the
environment  of the public schoot. Stating
unequivecally five years prior to his dissent in
Tinker v. DesMaines School District! his
opposition to atl forms of censorship of expression
as applied generally to the individual member of a
free society, Justice Black nevertheless
charactenized the holding in Tinker 85 an
inapgropniate  avt:ngion ol First Amendment
hiberties to an envignment in which, in his
opinion, the restnction of free  expression,
including symbolic expression, was a leqitimate
exercise af the pawer of the state.

tt has been some time, | holieve. since serigus
{hought has been given 10 the total opinion of the
United States Supreme Court in Tinker. Many
lower federal courts, and some state courts, have
chasen rather to extract only its now famows basic
holding, that symbolic expression cannot be



prehibited uniess it “materially and substantiahly
interfere(s] with the requicements ot appropriate
discipling in the operation of the school,” and to
apply this “test” to pratect atl forms of expression
i publc schaats, including public colicges and
uriversities, absent proof ot facts to suppost a
finding of the probabifity of actual disruption of
schoot activities proximately resulting from ihe
form of expression in guestion.

The oft-quoted fanguage from Tinker emanated
from the Fifth Circuit Court of Apoeals’ earliec
decision 10 Burnside v Byars.2 The Burnside case
involved the wearing of “freedom bultons™ by
plaintilfs, students at Booker T. Washington High
School in Philadelphia, Mississippi. The principal
of the schoot prohibited the wearing of the
buttons on the ground that they were nat related
10 the students edufation and would Crieate a
disturbanca. The plaintiffs defied the order of the
principal, were suspended. and brought suit in
federal court alleging violations of First and
Fourteenth Amendment protections. The schoot
defended the suit 0. the Qround that the
regulation imposed was reasanable in maintaining
proper discipline.3 The court of appeals reaffirmed
that the establishment of an educational program
requires the formulation of rules and reguiations
necessary for the maintenance of an orderly
pragram of ¢lassroom iearning and that in the
promulgation of such regulations school officials
have a wide fatitude of discretion.d However. the
court held that the school is always hound by the

requirement thal the rules and regulations
promulgated by it be reasonable. defining
reasonable  requlations as  those “which ore

essential in maintaining arder and discipling on
school property . 0 In discussing the facts of
the casa, the court held that the profibition on the
wearing of "freedom huttons’ was not supposted
by ewidence thal the buttons caused any
disturbance or even that they tended to distract
the minds of the students away lrom their
teachers, noting specifically that the principal,
himself, testified that the children were ngt
expelled for causing a disturbance ol classes but
lor violation of the regulation perse. On knese
facts, the court he!d the regulation t¢ be arbitraey
and unreasonabie, concluding 115 opinion with 115
now famous sStatement adopted Ly the U. S
Supreme Coyet in Tinker:
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{Whith 2!l this in mind. we must also emphasize
that schoal oificials cannot ignore expressions
ot feeling wilh which they do not wish to
contend. They cannot infringe on their
Students” right to  fee and unrestricted
expression as guaranteed ‘o them under the
First Amendment af the Constitution, where
the exercise of such rights in the school
buildings and schoG. rooms go nol materiatly
and substantially nterfere with the
requirements of appropriate discipling in the
operation of the school 6

0n the same day, the same panel of judges decided
Blackwell v Issaqueéna County Board of
Education,” involving the wearing of simitar
“freedorn buttons” at  Henry Weathers” High
School. In a factyal situation distinguishes from
that in Burnside, the court upheld the acticn of
schoal officials in banning the wearing of such
buttons and requiring certain students wearing the
buttons to teave sthoo!, where the recard
demonstrated evidence of a general disturbance of
classes and interference with the discipling of the
school by students wearing buttans. Specifscally,
the record in  BlackweH dempnsirated that
students wearing buttons interfered with certain
classes and accosted various students in the hall,
atterpting 10 force them to wear buttons. Noting
agarn \he rules laid down in Whitney v. People of
the State ol Calilornia® and Oennis v. United
States9 the court stated thal the test in Dennis
which should be tooked to s whether the gravity
of the “evil,” discounted by its imprababiiity,
justifies such an invasion of speech as 15 necessary
to avoid the danger.10

In Tinker,i 1 the languege of the Fifth Circuit was
presented to the {United States Supreme Court on
appeal irom the Eighth Circuit Court of Appeals,
affirming by an equaily divided court the
suspension af {owa oublic schoot students for
wearing black armhands t0 schoal in protest of the
goveinment’s policy in South Vietnam. Ths
evidential basis for the Supreme Coutt’s reversal ol
the court of appeals was the finding that in
wearing the armbands the plaintiffs did not disrupt
the orderly activities of their high school of
impinge upon the rights of ather students, Under
these circumstances, the court held their conduct
within the protection of the free speech clause of



the First Amendment and the due process ciause
of the Fourteenth Amendment.12

The court held that where the wearing of thearm-
bands constituted a silent, passive expression nf
apinion, unaccompanied by any disorder or
disturbance an the part of the
plaiatiffs—~~i.e., where the recard showed no
evidence whatever of plaintiffs’ interference.
actuat or nascent, with the schoal’s wark or of
tollision with the rights of other studenis to be
secure and o be |at alone~~school officials zould
not ban such expression. The court found that, in
Tinker, unlike in Blackwell, the case did not
concern sperth Or action that intruded ubon the
work of the school or the rignts of other
students. '3 [n responding to school officials’
assertion that their action was reasonable because
it was based upon their fear of 3 disturbance from
the wearing of the armbands, the majority of the
court expressed its opinion in the famaus Janguage
appearing in the very beginning of this articte.14

The court held that:

fn order for the state in the person of schenl
officials ta justify peohibition of 3 pasticular
expression of opinion, it must be able to show
that its action was caused by something mare
than 8 mese desire ta avoid the discomfort and
unpleasantness that always accompany an
unpopular viewpoint, Certainly, where there is
no finding and no showing that engaging in the
forbidden conduct would ‘materially and
substantially inteérfere with the requirements of
appropriate disciptine in the operation of the
school.” the prohibition cannot be sustained. 15

The primary impact of Tinker is not merely its
application of basic First Amendment 13w to the
school setting; it is also the reav..kening. in
Tinker, of the “reasonableness’” test of the
judgment of persons engaging as representatives of
the state and in the inlerest of the state in the
restraint of certain first amendment activities. As
Justice Black eloquently demonstiated in his
dissent from the decision of the majority in
Tinker, this test places schoal officials in the
doubly precarious position of having to exercise
judgment in forécasting the possibitity of
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thsruption or interference with the activities of
their schocl: and perhaps finding their action not
to the liking of the fedesal courts, the iatter having
the benefit of hindsight to aid in thei analysis of
the constitutional validity of the restraint placed
ugon the expression in question, 16 1t is this test,
now one parhaps all too familiar to most schoal
administrators, that has been extended by the
tederal courts to virtualty alt forms of expression
wilhin the school setting, including most esnently
expression in the form of student organizations
and student pubtications.

First Amerdment Copstitutional Law as Applied
10 the Recognition of Swdent Organizations

It appears to be established that, whether or not
one agrees with the holding of the majority of the
Supreme Cgurt in Tinker, the thrust o the
majority opinion (the “Tinker Test” of “Material
and substantial disruptian or interference with the
rights of others”) has become the basic test applied
by courts in adjudicating the rights of public and
in some instances private colleges or universities17
to deny recognition to applicant student
o¢ganizations. Tha faderal decisians are in league
in the few major student organization cases. as
they are in dozens of cases invalving other farms
of expression on the campuses af public high
schools and colleges, that. as held by the majority
in Tinker, students at 3 -iniversity do not shed
their constitutional rights—--especially  those
related to basic freedoms. like freedom of
speech——ugon matriculation. 18 Moreover, it is
clear from the analogy of the “speaker ban' cases
that once a univessity makes certain organizational
activities availsble to its students, it must operate
these activities in acco.dapce with First and
£ ourteenth Amendment principles, 13

However, it ig atso clear from Tinker that freedom
af speech is not an aksaiute right and that swudent
organizations do nui enjoy an unqualified
entitlement {0 recognition by a universily
administeation.20 in accord with this proposition,
the decisions of tederal courts that a university has
the inherent power to expect its students to
adhare to gererally accepted standards of conduct
and, in this regard. has wide discieiion in



responding 0 threats of disruption or situations
involving a reasonable forecast of disruption are
applicable to associational activities in the form of
student organizations.2!

1115, therefote, in my opinion. within the power of
college officials to deny recognition to an
prganization whose purposes and qoals afe inimical
10 the educational goals and objectives of the
university. However, the collision of the purposes
and goals of any applicant Organization with the
educational goals and objectives of the university
must be demonstrated by the actions and not
méerely the philosophy of the organization.

in Healy v. James,22 the United States Supreme
Court, relying in greal measure upon ifs past
opinion in Tinker, esiablished that a denia! of
recognition to an applicant student organization
applying for official recognition oA a public
college or university campus must be predicated
upon some reasonable {oracast of disruption which
might occur should recognition be granted, rather
than uwpon the mere countenancing bg the
organization of disruption as a philosoghy.2

The Healy case involved an application by the
Students for a Democratic Society for recognition
on the campus of Connecticut Central State
Coltege. Recogaition was denied, and suil was
inshituted in the United States District Court for
the District of Connecticut.24 After a remand by
the district court to the unversity to provide for a
hearing on the question of recognition, a subject
to be discussed. infra., the district court upheld
the denic’ «f recognition an the ground that the
organization had failed to meet its burden of
showiag that it could function free from the
national organization, Students for a Nemocratic
Society. and that the Organization’s conduct was
“likely 10 cause violent acts of distuption. 25 The
decision of the district court was affirmed 06
appear 1o the second circuit, Judge Smith
dissenting, the majority opinion based primarily
upon the nolding that the Jrganization had failed
to meet itc burden of complying with 1he
prevailing standards for recogaition and noting
that the disruplive influence of the Drganization
was demonstrated in parl by its conduct at the
hearing for recognition.26
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in reversing, the Supreme Court established the
test noted hereinabove, i, that if the rejection of
recognition is based upon a reasonable forecast,
with some demonstrable factual support in the
record, that the organization would prove to be @
disruptive influence at the udiversity, there is
provided a basis for the propriety of
non-cecognition and the affirmance of the decision
of a coliege or university to deny recognition.

This rute has been Placed in specific pesspective by
Judge Goldberg of the Fifth Circuit Court of
Appeals, writing in Shanley, supra, at §70-71.

The ‘reasonable forecast” of distuption that
might result from the exercise of expression is a
more difficult standard to apply. it is not
necessary lhat the sehoo) admmistratinn stay a
reasonable exercise of restraint "until disruption
accur (s} icitations omitted]. Nor does the
Constitution sequire a specific rule regarding
every permuiation of student conduct hefoie a
schoo! administration may act reasonably to
prevent disruption [citations omitted) * * *27

As Judge Goidberg held i Shanley, the test of
reasonableness, 10 which the reviewing court
should defer, basically requires the administration
to provide some basis in tact for forecasting
maiferiat or substantial disruption rather thaa an
undifferentiated fear or apprehension of such
disruption.

Discussing the test within the facts occurring in
Healy, the S ipreme Caurt stated that:

As the litigation progressed ia the district court,
a 1ibird rationale f{or President James’
decision—-—beyond the consideration of
aftiliation and phitosophy---began to emerge.
His second statement, issued after the court
ordered hearing, indicates that he based
ejection upon a conclusion that the particular
group woguld be a 'disruptive influence at
CCSC."* * *If this reason, directed at the
arganization’s activities rather than its
phitesophy were factually supported by the
record, this Court’s prior decisions would
pravide a basis for considering the propriety of
noa-recognition, [emphasis added|28



In sum, Realy estahlishes that « thoe s an
evidential basis to support the LonChision thal the
orgarization applying for recognition poses a
substantial threat of material disruption, the
decision 10 deny recognition shouid be affirmed

by a tederat court 29

Alttsough quite wnterestingly not contained within
the text of jts opinion, the Supreme Court
inclydes within the test outlined abgve the
contentton that denial of recognition may alse be
predicated upon 3 showing of likelhood of
unwillingness an the part of the Organization to
FeCognize reasonable rules govewing  campus
conduct, 38

in decding Healy, the Supreme Court was again
fallowing the tead of the United States Court of
Appeals for the Fifth Circcuit, which hed in 1873
extended the Tinker test ta situations mnvolving
the rerognition of student Organizations in
University of Southern Mississippi
MCLU v, University of Southern Mississippi.31 [n
deciting the University of Southern Mississippi
case, Judge YWisdom, writing for the court, noted
that:

Twice this tOurt has been a harbinger of major
expansians in the first amendment rights gf
students 1n Dixon v, Alabama State Board of
Education, 5 Cir. 1961, 294 F2d 150, we
turned opur backs on the old W that
attendance 31 & wnwersity was @ priviiege
grantad Dy the state and was, thereforg, subject
1o whatever caaditions the state sought to
impase. Fwe yesrs later, wa sad that students’
rights to free expression cannot be turtaed
unless that expression  ‘materiafly  and
subszantially interferefs] with the requirements
of appropriate discipfing ia the aperation of the
schoal.” Butnside v. Byars, 5 Cir, 1966, 363
F2d744,748. %+

The Fitth Circuit characterized the sssue in the
University of Southerr Mississippi case 25 une
invodving freedom of expression substantialty
simijar to that nvolved in Tinker and directly
analogize® the issue to that presented in the
speaker ban  cases whith  iested  unwersity
requlations governing speech on schoal premises.
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Nating that “speaker bans” have been unifarmly
struck down.33 1he court stated that 10 sustain
such cgnsorial practices, a university would at the
very least have Lo dernonstrate a stiong probabitity
af 1he kind of materist distuption spoken af in the
Tinker case 34

The onty demonstrable evidence ot probable
material disruption presented by the Unwversity of
Southern Mississippi and accepted by the district
court was the htigrousness of the national and
state civil liberties unions I examining the
lttigious character of the organization, the caurt of
appeais held that only fitigation conducted in bad
faith mght be considered disruptive undes the
Tinker test The court then held that there was ag
evidenca in the record to Support the assertion
that the chapigi's litigation would be vexatious
and frivilous and thal a mere possibiiity of such,
unsupported by evidence in the record, would rot
justify such a drastic curtaitment of
constitutionally favored expression as demial of
recognition 39

The court distinguished Healy at the Second
Circuit level an ils facts. noting that there was
disruplion in Healy during the proceedings for
recognition and also that certain members of the
Students tor @ Democratic Socety had advocated
distugtion as 3 means of achieving the goals of the
organization.

Th~ showing of a likelihood of distuption o
vrwillingness on  the part of the applicant
organization (0 recagnize reasonable  sules
governing carmpus conduct can, i my opinion, be
demonstrated by the present or past activities of
the individual members of the organization seeking
recognition  Where members of the apphicant
vIganization have demonstrated theis advocacy of
or a parficipation in Jisruptive activities, a denis! of
recognition shoutd be wpheld by the faderal court
3gainst a constitutional chatlenge 38

There s no doubt, in my Gpinioa, that should the
members of a student organization participate in
materially disruptive activities after recognition gf
tha organization, the recognition granted may be
withdiawn  after 2 hearing on the basis of
demanstrated evidence of disruptive activities, In



the Uniwversity of Southern Mississippi case. the
Fifth Ciscuit recognized the right in holding that it
Is:

* " * far more compatible with free expression
10 relegate the university to its rights |f the
fitigative activities of the chapter should turn
out to be carnied on with disruptive inteations
and do fesult in substantial disruplion to the
life of the university. In that event, the
recognition granted the chapter could be
chatienged and withdrawn in a fair procseding
based upon evidence of actual, and not vaguely
predictive, miscanduct.37

The pnior disruptive activities of members of an
organizaiion applying for recognition was raised
by the university in Support of its denial of
recagnition to the organization in
Merkey, et al. v_Board of Regents af the State of
Flarida, et a.38 In the Merkey case, the university
arqgued and the district court reached the
conclusion that the ofganizétiona! grinciples
adopted by the Young Socialist Altiance, locally
and nationalty, inciuded the betief that force isan
acceptable means of hringing about change and
that the organization was predisposed to initiate
disruptive activities on the campus in an effort to
accomplish its goals. Such conclusions were
predicated upon examination af the organization’s
constitution, literature, and statements of jts
memberss, including the National Executive
Committee, advocating distupticn of the
functioning of universities by the urganization.39
1t was arqued, however, that the most canclusive
aspect of the case was the conduct of the ptaintiff,
Metkey. and other members of the applicant
prganization prior 19 and during the perind of
application for recognition on campus of the
urnversity. The disruptive activibes of the
members of the plaintiff organization, advanced
by the university in support of its denial of
recognition, ‘ncluded Merkey's arrest in
connection with demonstrations on and off the
tampus during his period of membership in SDS
and later YSA--including on-campus
demaonstrations involving sit-ing in  campus
buitdings——and the arrest of one other officer of
¥YSA in conngction with disruptive activities on
the campus, eventually leading to the expuision of
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this second student after full hearings by the
university.40 The district court summarized this
testimony in holding that:

Without recanting all pertinent facts, the court
recalls that defendants not aniy took great
measures to satisfy themselves that plaintiff
organization advocated the overthrow of the
government and established institutions by the
use of force and vinlent means but also
determined that the Ycoung Socialist Alliance
was steeled for such immediate action on the
campus 50 a$ to create reasonable apprehension
of imminent danger to the universily.
Particularly was this trae in this case wherg it
was shown that the two primary applicants,
Merkey and Lieberman. had by their past and
present conduct been invalved in disruptive
activities both on and off the university
l‘:amnns,‘H

In the appeal of this case by the plaintitfs to the
Court of Appeals for the Fifth Circuit, at oral
argument, the court of appeals indicated that the
decision of tha court betow may be sffirmed only
where the court's review of the record below
indeed indicates proof by the university of
disruptive activities carried on by members of the
applicant arganization or where there is olher
proof of the unwillingness of the organization to
abide by reasonable umniversily  regulations
governing campus conduct.

It is impartant to point out in conclusion that the
posture of cases involving denials by colleges and
universities of recognition to  Organizations
applying for campus recognition, should, as in
other cases, De reviewed, and the court’s finding
timited 10 ascertaining whather there is evidence in
the record factuatly supporting the university's
farecasting of disruption or an unwillingness on
the part of the organization 10 abide by reasonable
campus rules and regulations governing student
conduct. Even more imporiantly, where the
district court conducts an independent hearing on
the facts, on the subject of the entitlement of the
organization 10 recognition, the cppeilate court’s
review and finding should be limited 1o an
examination of whether the district count's
conclusions find support in the record or whether
those conclusions are clearly arroneous.42
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Aruitoxt provided by Eic:

There are other regulatory powers residing in the
university which provide o basss, apart from
considerations of the oprobabstities of camgpus
disruption. upon which to deny an organization
official university recogmition, The university may
seak L0 deny RLOGRINON 1o an Iganzav e whose
membership includes nonstudents  whore
umiversity  organizahions are traditionally thoss
compased only af students at the uynwversity.
However, such a basis for the denial of recognition
must be advanced initiaily 1 response o the
application of the organization end. terther, will
he successtul only so 1ong as the university
demonsirates equal treatment of alt organzations
of simitar character.43 Moreover, any renulations
attermating  to  classify organizations myst be
dratted with reasonable defiution and should ke
somewvhal cautious against using language such as
“organizations whose guspose is within the scope
of the university” or "compatible with the aims of
the college. 44

The Application of Pro ‘¢dural Due Pracess in
the Recognition of Student Organizations

Since Healy, there is no question that in student
0rganizalton  recognition  cases d@  university
adminstration carcies tha burden of eliciting facts
which supporl 3 forecast of disruption. The
burden must not be placed upon the organization
applywng for recogmition to prove entitiement to
recognition, i e, that it would not, il recognized.
te & distuptive force an the carmpus. This was,
fact, in Healy, the primary factor in the remand of
the case

i1 s recommended that protedores QOVEINInG the
receipt and review of applications for recagniticn
of student arganizations, provide for the review of
basic crganizational documents, e g.. coastituting
and bylaws, and Other documents establishing a
description of the organization, and for a hearing,
whith mnay be rglatively intarmal but which should
allow the organizalion the opportunily 16 present
telpvant facts wn support of s application for
recognition, the apportunity for the uniersity to
present dacumentary and testimoanial evidence 1n
support ot deniat of recognitign—-which pvidence
must, under present case law, point to distuptive
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activities on the par. of the organization or s
mermbess, or ather proof of unwillingness to abide
by ceasonabic  rules governing  Canmpus
conduct-—~und the opportunity for  the
grgam2ation 1y question and rebut the university's
evidents. Further, the university should preseve
In some manner the context of the preceedings in
order to obviate the necessity of a de novo hearing
in tederal distrct court shouid denial of
recognition ensue and should the arganization hile
Suet,

11 should be pointed out that, even assuming thal
Lhe review afforded apblications by the university
were tn be deemetd insulhtient, any de novo
hearing ir. federal court accamplished by reason of
the fiting of suit by the apphcant organization and
including & heacng of the substaniive issues
regarding the entitiement of the argasuzaiion (o
recagnition cures and renders moot any defects at
the university level,

On appeai in Fluker v. Alabama State Board of
Education, Judge Thornberry wrate:

* * * {Wle have carefully reviewed the district
judga’s handling of this case and conciuded that
s was an extensive and independent review of
the evidence, which afforded appellants thes
full procedurai rights [citation omitted] 46

Student Pub'ications and the Constitution
An analysis of the application af First Amendment

canstitutienal faw to student publications assumes
two directions. Many cases have concerned the

ume,  place, and menner  inoidental 10 the
expression, i.g.,the method of procuring
distrshution  an' student intergst an the

publication. Those cases have been Placed Dy the
courts primandy wathin the ¢context of the tesl in
Tinker, and the facts i SUCh cases have involved
alteged disruption effected by the distribution of
the publication. Thasecond tine of cases. ingluding
most importantly  Joynerv Whitingd7  and
Papish v. Board of Curators of University of
Missouri,#8 3re concerned with the content of
pubhcations and restraint upon publication or
distritution gredicated upon ahieged cobscenity,



libelous utterances, ar other cantent which school
officials believe necessitates partial or toal
restraint uoon publication or distribution,

The Time, Place, and Manner Test

It is genarally known that the !aw of student
publications as defined by the federal courts had
its real ipception in the opinion of
Chief Judge Johason in Dickey v. Ajabaima State
Board of Eductation49 This famous decisian
enjoined tre suspension of Gary Clinton Dickey
for publishing an ssue of the Trapolitan, the
school newspaper, containmng the word “censored”
diagonally across @ btank space @ place of an
editorial which Dickey had been ordered not to
publish. The proposed editorial was suppostive of
the position of Dr Frank Rose. President of the
University of Alabama, and regarded a program for
a series of quest speakers and panel discussions at
the University of Alabama entitled “Emphasis 67,
A World 1n Ravatution.” Dickey was ordared not
o pubtish the editarial under a College rule which
disaliowed campus editosials critical of the
gavernot gr the Afabama legistature, Dickey's
conduct was termed willful and deliberate
insubordination, 50 and such insubordination
provided 1he hasis for his suspension,

Judge Johasan held that rules which are necessary
in maintaining  order and  discipline 10 the
operation of an  educational nstitution  are
tegitimate 51 However. the judge found that the
maintenance of order and discipling had nothing
to do with the rule invoked against
Dickey ——rather, tnat the reason for the rule was
tg prectude the student newsoaper brom crilicizing
the iastitutions which provided its suPport.
Judge Johnson held that such & rufe IS
unreasonable and that a state cannot force a
gollege student to forfeil his constitubionally
protected righl of Free expression except where
the exercise of such right matersally  and
substantially interferes with the requirements of
appropriagte distipline in the operalion of the
school B

Dbvigusly. the actien on the part of Tray Stare
College taken against Dickey weat 10 the content
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ot Dickey's editorial; indeed. the facts of the case
did no! disclose any serious concern of college
officials for discuptive activities on the campus as a
consequence of the publication of the editarial.
However, the Dickey case stands as the earfiest
major federal decision applying the Tinker test to
extend the protections of free speech on college
campuses tn student publications and 1o expiess
the "“material and substantial discuption™ test
within the conlext of student Publications.

Severad decisions followed the Dickey decision
with substantial federal litigation of interest
occurring in 1970 at the district court leve!. fn
Channing Clubv. Board of Regents of Texas Tech
University,53 Texas Tech preciuded the
disserination gt a Campus newspaper parlly
because of allegedly obscene content or expression
in viglation ol vpiversity ruies and partly because
of 1ts solicttation and sale on the campus abseat
official authorization 54

in what might technicatly be deemed dictum, the
court heid that the standard devised for direct
regutation of expression by a university uader
Tinker and Burnside v. Byars provides that the
gxercise of the expression sought to be hmited
must interfere to & substantial and material degree
with the requirements of the appsopriate distipline
in the operation of the schoal 9% No factually
supported disruption or anticipation of distuption
was found. On these facts. the court held against
any regulation of expression, also striking down
the unversity’s alternative atlegation of atleged
ghscenity in the content of the publication. The
application of the Tinker test was continued in
Antonelli v. Hommond.58 1n relating the content
test to the Tinker tesi, the district court in
Antonelli held that, n implying that college and
university authority to exercise prior censorship
over publications is limited wunder Tinker,
Burnside v. Byars, and Brooaks v. Auburn
University to those situalions where the exergise
of such rights are incompatibe with the school’s
gbligattan 1o maintain order and disciphne
necessary for the suceess of the educational
process. nbscenity in a Campus newspaper s not
the type of occurrence apt to be signilicantly
disruptive of an orderly and disgiplined education
orocess. 57 Quarterman v. Byrd8 extended this



principie to the circuit court level. In Quarterman,
the fourth ircuit considered, in the high schoo!
setting, the application aof the Tinker test tg the
publitation and distribution of an "“undesground
newspaper” in violation of a school regulation
prohibiting pupils from distributing. while under
schoot jurisdiction, any advertisements, pamphlets,
or other printed materia! without the express
permission of the orincipal of the schoot5®
Quarterman distsibuted the newspaper withoul
prior permission and was suspended for ten days
and placed on probation. Two months later he
again distributed an "underground newspaper” in
which a statement he printed concluded, “We have
to be prepared 1o fight in the halls and in the
classrooms, out in the streets because the schools
belong to the Peaple. I we have 10— —we will burn
the buildings of our sthoofs down to show these
pigs that we want an education that won't
brainwash us into being racist."60 He was again
suspended and sough! declaratory and temporary
and permanent injunclive reliet against the
enforcement of his suspension and any other
punishment far his violation of this rule, a5 weii as
damages. On appeal from an initia! stay of the
action by the district court, the appellate court
held that sthool authorities may by apgropriate
regulation  exercise Prior  festraint  upon
publications distributed on schoot premises during
sthool hours in thoge spetial cases whese they can
reasonably forecast substantiai disruption of or
material interference with school activities on
account of the distribution of such printed
material, noting that a sirntlar rule prevails where
the printed material is obscene under gase law.61
tn justifying prior restraint where such a forecast
of potential disruption exists, the court noted the
proposition cited with approval by the Supreme
Court in Healy v. James, supra, that it s not
necessary that the schiol stay its hand in
exercising the power of restrainl until disruption
actually oceurs 62 The court did indicate that a
reguiation quarantieing procedural  sateguards
would be approved and further noted that judicial
review of the decisions of school administrators
where these sefequards are followed should be
limited to a determination whether on the basis of
the record as a who'e there s substantial evidence
10 suppott the school's finding of reasonabie
likelihood of harm, the principle cied with
approval in Tinker and Healy.53

B 14 N

The right of a callege ar university to restrict or
prevent the publication and distribution of student
publications on the basis of 3 reasonable forecast
af probable disruption proximately resulting from
such publication or distribution clearly was
atbirmed by the U.S. Supreme Court in
Papish v. Board of Curators of University of
Missouri,64 although the court reversed the
suspension of Ms. Papish on the ground that the
facts set fo-th in the gpinions beiow demonstrated
that petitioner was dismissed because of the
disapproved content of the newspaper rather than
the time, place, or manner of is distribution.

In sum. under the Tinker tes! a college or
university may engage in promulgating and
enforcing requlations goverming the time, place,
and manner of publication and distribution of
student publications and may reStrain such
publication and distnbution upon a reasonable
forecast of disruption of interference with college
or university activities proxinately resulting from
the publication or distribution of the material in
question .69

Hestraint on the Basis of Content

Many cases have been decided involving high
schools’, colleges’, and univarsities’ restraint of
publication and distribution of student
publications based upon the content of those
publications. Generally, the court imposed
standard allows prior restraint Only where the
materials to be pubiished and distributed are
nbsceng, libelous, or contain elements of the
“fighting words™ discussed in Chaplinsky v. New
Hampshire.66

Many of the cases discussed hereinabave involved
the application of proposed restraints upon
publication predicated upon the content of the
publication. as well as the conduct incidental to

the expression. For example, in  Chanaing
Club v. Board of Regents of Texas Tech
University, supra, the court restrained the

university from enforcing s rule against “lewd,
indecent of obscene conduct Of expression an
university-owned of contolled propetty,” and
“selling and soliciting f[publications] on the
campus without official authorization, 67 an the



¢xpress ground that the enforcement of the
regulation agasinst the publication sought t¢ be
distributed resulted in adenia! of equal protection
and an implied finding of no groof of obscenity.
The court noted that plaintiff’s
publication~—sought 16 be restrained—~was
exhibited with other magazines and wrilten
materials allowed to be sold or distributed an the
campus in the same focaticn as plaintiff's
publication and which contained the same of
simitar [anguage which the university found
objectionable in plaintilf's publication.68

It clearly appears to be accepted law that use of
“four letter words” in student publications,
especially at the college or university level, does
no! characterize the publication as obscene; rather,
the test of obscenity is the community standard
gencrally applied by the courts, except for
fatitudes permitted by some courts where
materials are distributed 1o persons of high school
age or vaunger. [n this latter regard, the court in
Quart:rman v. Byrd, supra, noted that freedom of
expressian is not absolute and that the extent of
the application of freedom of expression may
properly take into consSideration the 8ge or
maturity of thase to whom it i addressed, the
court noting particularly that publications may be
protected when directed to adults but not when
mads to minors.89

As stated above, nther restraints upon publication
might be predicated upon the ground that
statements containgd in the pubtication sought to
be distributed on a campus contained libelous,
dangerously inftammatory, or otherwise illegal
statements.

In Korn v. Elkins,7Q the University of Masyland
refused to allow the editorial board of the
university student feature magazine to permit the
publication of an issue of the magazine with a
cover picture of a burning American flag. The
acticn of the university was taken pursuant 10 a
Maryland statute prohibiting the public casting of
contempt, by word or act, upon the Fiag of the
United States or the State of Maryland. including &
copy. picture. or representation of the flag. The
university’s action was motivated by the refusal of
the university’s contract printer to print the issue
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for fear that printing it woutd subject the printer
to criminal prosecution. The university proceeded
to procure another printer; however, shortly
thereafter the Attorney General of Maryland
advised the university that the printing of the
buraing flag on the cover would constitute @
violation of the state statute subjecting those
persons responsible to the preseribed criminal
penalties. On the basis ot this opinion, the
university advised the second printer that it coutd
not authorize the printing of the cover. In
discussing in great detait the Supreme Court's
opinion in Streetv. New York,?! the court held
that clearly the form af expression contemplated
i1 the publication was protected under Street and
that the Maryland statute could not
constitutionally be applied to curtail that freedom
of expression contemplated by the publication of
the cover. The court noted that while & student
may not enjoy the same privilege of non-maficious
misreporting afforded to critics of public figures
under New York Times Company v, Sullivan?2
there must be a showing that suppression of the
contents of the publication is necessary 10 preserve
order ar discipline.73 Concurring in part and
disseating in part, Judge Northrop stated that he
would uphold the majority only because of an
inconsistent application of the statute to restrain
publication of the caver only and not the
contents, some of which the first printer's
altorney had also found to be possibly violative of
the 1lag desecration statute. Judye Narthrop then
painted oyt in disseating thab several decisions.
including some referred to by the majerity, 74 did
subject persans to criminat prosecution for cesain
exhibitions of the American flag. He ncoted also in
Street tha! at leasl four justices were of the
opinion that the uniform flag desecration statute
was facially constitutional. Judge Northrop
concluded tha! the univessity should not be
submitied to the risk of crimingt prosecution when
challenged by students to allow the publication ol
materials which may well lead to that prosecution,
Judge Northrap's dissenting apinion, in my view,
better commented wpon the critical issues of the
pase and the dilemma faced by the university.
After noting the university's and the printer’s {ear
of possible criminal prosecution as the result of
the publication of the cover, the majority in Korn
seemed to divert ils attention from the possible



tllegality of the poblicatiun and transfer its
thoughts tc the application of the Tinker test
concluding that the uniersily could not restrain
the publication of the cover unless such
publication would lead to disruption of the
activities of the sniversity. This reasoning daes not
recognize valid reasons other than those regarding
possible disruption or interference with schoot
activities, which. in my opinion. ar¢ a valid basis
for the restraint of such publications, including
passible expression viplative of state Jaw, It should
be recognized that the Maryland statute
interpreted by the attarney genera) in the Karn
case might well have been subjected to successful
constitutional attack. However, it was correct and
necessary that the university not
intenticnally violate the attarney general’s opinion
nor subject itself or its printer to criminal
prosecution.  The  court  should have
based its decision squarely upon its holding that
the intervention of the federal court was justitied
in the absence of any stste interpretation of
construction of the Maryland flag desecration
statute and that the statute could not be
constitutionally applied without violsting basic
First Amendment freedoms. Such a halding frees
the university from the possibility of application
of the flag desecration stalute against it or its
printesr without necessitating any  decision
regarding the probability or lack thereof of
disruption on the campus as a result of the
publication of the student magazine. which
determination was not. in my mind, material to
the court’s decision.

The law regarding the application of any dual
standard of content restrictions upon stydent
publications on the college or university campus,
at least as concerns obscenity, and by implication
as concerns other content grounds, was squarely
settied by the Supreme Court in Papish v. Board of
Curators of University of Missouri.?D In reversing
disciplinary action adagains!
Barbara Susan Papish—-predicated upon  her
publishing on the cover of the studeni newspaper
an editoria! cartoon depicting policemen raping
the Statue of Liberty and the inclusion within the
publication of an article entitled "Mather F....
Acquitted” ——the majority of the court, in a
succinct opinion, relied on its recent decision in
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Healy v, James, supra,’8 and teld that the
Publication was not gbscene by the standards of
past cases decided by the court and therefore
could nat be restrained by university officials. The
court reversed the finding of the Eighth Circuit
Court of Appeals?? that on the university campus
freedom of expression can properly be
subordinated to other interests such as, for
example, “‘conventions of decency” in the use and
disptay of tanguage and pictures.”8 The Supreme
Court directly overruled this language holding
that:

[H]ealy makes it clear that the mere
dissemination of ideas—-n0 matter how
offensive to good taste——on a state university
campus may not be shut off in the name alone
of ‘tonventions of decency.’ Other recent
precedeats of this court make it equally clear
that neither the political cartoon nor the
headline story involved in this case can be
tabeled as canstitutionally obscene or otherwise
unpratected.?d

The court noted and detailed in footnote 680 of
its opinion that there was language in the Opinion
below suggesting that the university's action could
be viewed as an exercise of its legitimate authority
to enforce reasonabfe requlations as to time, piace,
and manner of expression. Particularly the district
court emphasized that the newspaper was
distributed near the university's Memorial Tower,
supporting the concluston by the district court
that petitioner was engaged in “pandering.”
Noting its repealed apProval of such regulatory
authority, the Supreme Court nevertheless held
that the facts set forth in the opinions in both the
district and the appellate courts demanstrated
civarly that the petitioner was dismissed because
of the disapproved content of the newspaper
rather than the time, place., and manner of Hs
distribution.

In its conclusion. the majarity apinion hetd that
the First Amendmen: to the United States
Constitution Igaves no room for the aperation of a
dual standard in the academic cOmmunity with
respect 10 the content of speech and that the
university's action could not ‘be justified as a
non-discriminatory application of reasonabie rules
governing conduct,



An imgortant consideration in applying the
aforementioned cases involving attempted restraind
upon the publication and dissemination of various
student publications on the basis of their content
and/or the time, place, and manner of their
distribution is the consideration whether other
standards established for the operation of such
publications may be established by colteges and
univ 'rsities. The mos* important right in this
regard is that of the college or university to secure
high quality jnurnalistic standards and to enforce
such standards.82 The federal courts appear to
support the propesition that the college or
university may establish a campus newspaper of
other student publications in the interest of
providing students with the opportunity to
develop writing and journafistic Skills, such
purposes being reasonably related tg the
educational process. Moreover, pursuant 10 such
purpases, $he clurts hava held it proper to restrict
publication 1o artictes written by students 83

However, assuming arguendo the validity of this
piopasition. college and univessity administrators
should consider the caution ol the majority in
Kornv. Elkins, noting that because of the
potentiaily great sociat value of a free student
voice, it would be inconsistent with the basic
assumptions of First Amendment freedoms te
permit a campus newspaper to be simply a vehicle
for ideas the administration deems appropriate. in
the words of the court, the power to priscribe
classroom curricuta in universities may not be
transferred to sdeas not designed 10 be 3 part of
the curriColum.

Whether the prescribing of such journaiistic
standards will be upheld in cases where the college
of universily maintains no academic program in
journatism is not settled. Such is the position of
the university in Schiff, et al. v. Witliams,8% a case
involving the firing of the student editor and
associate editors of the student newspaper at
Florida Atlantic University. 1t is the position of
the university in Schiff that the dismissal of the
plaintitfs frem their editonial postiens weas
necessary and proper in the exercise of defendant’s
duty to secure high journalistic standards for the
newspaper and that the maintenance of such
standards is an educationa} responsibiity of the
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defendant. Specifically, defendant alleges that
piaintiffs were dischatged on agcount of their
demonstrated incompelency. inability 1o perform
their jobs, and infidelity to their responsihilities as
editors of the coilege newspaper.85

The Community and Case Law Standards of
Obscenity, “Fighting Words” and Other lllegal
Statements

As is indicated hereinabove. the Supreme Court
clearly abolished in Papish any dual standard
belweon the camgus or univerSity community and
the genera! community of sociely relative 1o the
restraint of publication and distribution of student
publications based upon alleged obscenities,
“fighting words,"” or other illegal statements. fhe
Papish decision makes it necassary that cotlege and
university administrators and their counsel review
those cases relied vpon by the Supreme Court in
Papish,

In Kois v. Wiscoasin, 88 the appetiant was arrested
for the publication of alleqedly gbscene pictures
and an alleged “sex poem’ in an underground
newspaper, the one mentioned picture showing a
nude man and nude woman in a sitting position
accompanied by an articie describing the picture as
similar to those seized from & photographer of the
pubiication. Citing Rothv. United States87
holding that material may be cansidered obscene
when fo the average person 3pplying
gontemporary commuanity standards the dominant
theme of the material taken as @ whole appeals 10
prurient interests, the court fount the pictures and
poem connected to the overall theme of the
publicabon which was not obscene anu was
entitled 1o grotection. 89

In Cohen v. California,  the defendant was
arrested for westing a jacket bearing the words
"F.k the draft” absent eny disturbance on the
part of the detendant. 83 Holding that no violence
was provoked by Cohen’s demonstration of the
expletive on his jacket and that no persons Seeing
it had complained or reacted hostilely to it——and
interestingly, applying the Tinker 1est in rejecting
an undifferentiated fear or apprehension of the



disturbance——the Supreme Courl
Cohen's conviction on the grounds aof the
peacefulness of his expression and the
unacceptability of basing a ¢conviction on the mere
usegaf a word, indeed offensive to some but not
all,

reversed

[n deciding Papish, the SuEreme Court alsa relied
upon Gooding v. Witson, 81 a case involving the
reversal of the conviction of the defendant for
utterances prohibited under a Georgia statute
sanclioning the use of “opprobrious” and
“abusive™ language. The court held that, unlike
the situation in Chaplinsky, the state ceurts had
not limited the statute in questicn to apply only
to “fighting words,” as Chaplinsky defines them,
but had gone heyond the sanctioning of “fighting
words’’ as defined in Chaplinsky.

The “fighting words’ doctrine was established by
the U.S Supreme Court in Chaplinsky v. New
Hampshire.92 tn Chaplinsky, the Supreme Court
established the proposition that there are cortain
narrow forms of speech, even pure in form, not
protected by the First Amendment. These include
not only the obscene or profane, as noted
hereinabove, but also the fibefous and insulting or
“fighting words”—~those which by their very
utterance inflict injury of tend to incite an
immediate breach of the peace. In upholding the
conviction of Chaplinsky, the court stated that the
statute under which the defendant was convicted
does no more than prohibit the face to face words
plainly fikely to cause a breach of the peace by the
addressee, words whose speaking constitutes a
breach of the peace by the speaker——intluding
classical fighting words, words in current use {ess
classical but equally likely to cause violence, and
other disorderly words, including profanity,
obscenity and threats 93 The Court specifically
held that appellants’ use of the terms “damned
racketeer” and "'damned fascist,” epithets likely 10
provoke the average person to retatiation, might
thereby cause a breach of the peace. The detision
in Chaplinsky establishes the right to restrain
publicatien of such expressions, particularly under
statutes held constitutiona! under the Chaplinsky
decision,

In dissenting from the majority in Papish.
Chief Justice Berger held the facts in Papish clearly
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distinguishable from the court's prior ho'dings in
Cohen and Gooding, stating further his belief that
those holdings are erroneous. The Chief Justice is
of the opinion that Gooding [and
Rosenfeld v. New Jersey94 (aiso retied upon by
the court)] dealt with prosecutions under criminal
statutes unlike Papish, which dealt only with ruies
governing conduct on the campus of a university.
The Chief Justice hetld the opinion that the
university is not merely an arena for discussion of
ideas by students and faculty; it is also an
institution where individugis learn to express
themselves in  acceptable. civil terms. That
environment is dedicated to the end that students
may leain the self-restraint necessary to
functioning in a civilized society and understand
the need for those external restraints to which we
must alt submit if group existence is to be
tolerable, Gn  this premise, the Chiof Justice
stated:

| find it a curious—-even bizarre--~extension
of Cohen, Booding and Rosenfeld to say that a
university is impotent 1o deal with conduct
such as that of the petitioner. Students are, of
course, free to criticize the university, its
faculty or the government in vigorous of even
harsh terms but it is not unreasonable of
violative of the constitution to subject to
disciplinary  action those individuals who
distribute publications which are at the same
time obscene and infantife. To preclude a
university o coflege from regulating the
distribution of such obscenity does not protect
the vslues inherent in the first amendment;
rather, it demeans those values. The anomaly of
the Court's holding today is suggested by its use
of the now familiar ‘code’ abbreviation for the
petitioner's foul language 95

Obvicusly, Chief Justice Berger disagreed with the
majority not anly in its cejection of a duat
standard as applied to college and university
campuses vis-a-vis the genesal community but also
regarding obscenity exceptions to the First
Amendment 96

A part of the study of Justice Berger's dissent in
Papish is a comparison of Justice Black ‘s dissent in
Tinker and a3 consideration of Justice Black’s
philoscohy regarding the application of the First



Amendment to the individual as he or she exists
personally and vis-a-vis his society. Albeit cautious
10 attempt a summary of Justice Black’s opinion
regarding the application of First Amendment
freedoms, t understand them 10 detend vigorously
the right of the individual to expression and {0
self-exposure 1o expression without ¢censorship of
the substance of that expression; the important
point, 1 believe, to be made by Justice Black is
that the individual cannot, however. engage in
unrestricted selection of the time, place, manner,
and form of self-expression. for, indeed. these
factorsimpact upon the tights of others.

The + -plications of these court opinions are even
mofe important 10 college and  university
administrators in light of thq recent opinion of the
U. S. Supreme Court in Miller v. California, 97
decided on June 23, 1973, delegating to the states
the authority to prescribe  standards  for
determining obscemity and. very importantly.
hotding that appeal to prurient interests is no
longer the sole or predeminant test for the
determination of obscenity.

The Necessity of Procedural Sateguards

In its decision in Freedman v. Maryland.98 the
Supreme Court affirmed the proposition first
expressed in Times Film Corporation v, City of
Chicagn99 that prior restraint is not
unconstitutional under 3l circumstances and that
the First Amendment does not give any person
complete and absoluts freedom to exhitst at feast
onceany and every kind of exprassion even if it
contains the basest kind of pomogrophy, or
incitement to riot, of forcafu! overthrow of
orderly government. Rather, Freedman requires
the egstablishment of procedural safeguards
incident to the restraint of expression which
occurs out of the necessity of enforcing the
substantive right of the state. as expressed above.

The mandate of Freedman has been applied by the
federal courts to the school setting 10 recuire that
school officials should insure an expeditious
review procedure incident to any restraint ¢pon
publication, including 2 definite period ol time
within which the review of submitted material wiil
be completed, and to whom the material should be
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submitted. In applying the aforementioned test,
the court in Eisnerv. Stamford Board of
Education!00 noted that schoo! officials need not
saek @ judicial determination before enforcement
ot policies restraining certain  oftensive
publications; nor did the court find any hasis for
holding that school officials must in every instance
conduct an adversary proceeding before they may
act to prevent disruptions which foresegably could
result from a publication, although the
thoreughness of any official investigation may in a
particular case influence the court’s retrospective
perception ol the reliability and rationality of any
fear of disruption by school officials. The court
did, however, subject school officials to the
requirement of careying the burden of proving the
offensive character of the publication according to
the procedures outlined hereinabove, and
suggested that restraint pursuant to such review
procedures should require prior submission of
materials only in cases involving contemplation of
“substantial” disruption. 10T Assuming compliance
by school officials with such procedural
safequards, and assuming that any restraint is
justified under the applicable substantive
constitutional tests, requirements for prios
approval of literature to be distributed within
schools will sutcesstully withstand constitutional
challenge. 102

The Power of the Purse

It does not appear that tax supported colleges and
universities are obligated to creste and Hnancially
support student publications.103 However, ance
the university has undertaken to establish and
support certain student publications, the courts
have questioned the maniputation of support to
enforce restraint uwpon the content of such
publications. In Trujillav. Lave,104 in vacating
the suspension of Ms. Trujillo for publication of a
cartoon critical of the president’s action on the
closing of campus “pubs” and an article on the
subject of student parking, the coust indicated
that it ¢id not find it necessary to reach the
question whethar the coilege is obligated to
provide 3 student newspaper, since the paper in
question was in existence and existed as @ vehicle
for student expression rather than as an academic
labaratory. 105



More recently, this guestion was raised 10
Joynerv. Wl.iting,mﬁ involving the withdrawal of
financial support from the “Echo,” the student
newspaper of Narth Casolina Central University.
In the first 1ssue of the “Echo™ under Joyner's
edrtorship, there was published 8 frant page
headline entitled "Is NCCU Stll a Black School”
and oan article which called for @ reversal of the
trend toward a rapidly growing while population
at NCCU. encouraging bltacks to make it clear to
white students that NCCU was a black campus.
The president of NCCU responded to the headline
and article by withdrawing funds for the
publication of additional issues, nOting that funds
would be withheld until agreement could be
reached regarding the standards to which fusther
publications were to adhere. In his memorandum
announcing his decision, the pesident stateg, “if
concensus cannot be established them this
university will not sponsor a campus
newspaper.”'107

Dn advice of counsel that support could not be
temporarily suspended centingent upon the
paper's meeting journalistic standards or other
subjective  criterid, the president irrevocably
terminated the paper’s Financial support and
refunded 10 each student the pro rata share of the
student aclivity feg previously allocated 1o the
student newspaper. 108

The tourth Circuit reaffirmed, noting the
Supreme Court's decision in Healy v. James, and
relying upon Trujillo v. Love,
Antonelli v. Hammond, DOickey v. Alabama State
Board of Education, and Panarelia, thot the caurts
have struck down every farm af censorship of
student puhlications at state supported institutions
intluding “tensorial oversioht based on the
institution’s power of the purse."'108

Tracking Tinker and Healy, and considering its
pror decision in Quarterman v. Byrd, supra, the
court nated the authority of schools to fimit free
and unrestricted exprassipn to those instances
where it does not maieriaily and substantially
interfere with schopl activities, in this instance on
atcount of the distribution of such printed
materia). The record in Joyner demonstrated,
however, the president’s acknowledgment that
there did not appear to have been any danosr of
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physicat violence or disruption al the university
bocause of the pubiication of the headline or
articts in questicn. Although the court recognized
that the message of racial divisiveness and
antagonism might well have been distastefut 1o 1he
gresident ard other members of the university
community, it found that the record disciosed no
complaint by white faculty members or students
that the paper’s editorial policy incited anyone at
the university to harass or otherwise interfgre with
them.

On the subject of the permanency of the
withdrawal of support, the court held that the
president’s argument--—that permanency dpas not
fink the ebb and flow of funds with disapproval or
approval of editorial policy——overlooks the fact
that one of the reasons for the withdrawal of
funds was the president’s displeasure with the
editorial policy of the paper. The court held this
to be an abridgement of freedom of the press,
nonetheless real merely because of its
permanency. 110

In responding to the primary basis for the district
court affirmante of the president’s action, the
court was constrained to approach the guestion
whether funding of the publication by state funds
necessitated a policy of tota! non-orthodoxy and
wiethier that requirement had been viotated by the
student editor, Joyner. The court held that at the
most the editorial comments advocated facial
seqregation contrary to the Fourteenth
Amendment and the Civii Rights Act of 1964,
This the court held tg be insufficient to establish
any violation of 1he Constitution’s teems sutficient
to overcome the First Amendment clause
protecting freedom of the press. The coun held
that the Fourteenth Amendment and the Civil
Rights Act proscribe state action that denies the
pqual protection of the laws, not state advocacy.
thus indicating that gven if the student publication
were classified as a state agency, it would not be
peohibited from expressing its hostility to racial
inteqration, uniess that expression abiidged the
ine between attion and advotacy marked by
federal decisions. Final'y, in commenting upon the
necessity of a non-orthedox policy. the court held
that the record disclosed no rejection by Joyner of
articles that were opposed (o his editorial policy.



In his dissent, Judge Field defined the real
question as that of the duty of the president of
NCCU to terminate the University's subsidy of the
“Echo” when he had reasonable grounds to believe
that the newspaper was engaged in conduct which
was violative of the Canstitution and laws of the
United States, 3nd, which, under the
circumstances, jeopardized the university's
participation in various federal tunding programs
necessary 10 its operation. Judge Field peinted out
that the record in the case clearly showed the
reason for termination of the subsidy to be the
universily’s fear that continued suppart of the
student newspaper could be construed as state
action in the coniext of the varibus civil rights acts
passed by the congress as well as the federal
Constitution, particularly in fight of the
responsibility placed upon public agencies to take
atfirmative action to eliminate discriminatian in
stheo!s. 111

Relying upon Leev. Board of Regents of State
Colleges, 112 Zycker v. Panitz!13  and
Panarela v. Birenbaum, 114 Judge Field held that
the activities of the “Echo.” subsidized as it was
by the university, constituted state action in the
area of civil rights. Judge Field vigorously
disagreed with the majority that the publicatinn of
the statemenis in the “Echo” constituted
advocacy rather than action, analcgizing the
Confederate ffag decisions whith struck down the
use of the Canfederate battle flag as the symbol of
various public schools 115

The debate tonsuming the majority of the pages of
the Joyner decision should not obscure the college
administrator’s consideration of the batance of its
holding that restsaint of student publications
whith does not meet the test of Tinker or those
tases dealing with restraint of publications on the
basis of content cannot be justified through the
use of withdrawal of funds as a means of effecting
rastraint. The termination of subsidy may be on
ather grounds, including economic exigencies
unrelated to the editorial poiicies of the student
publication, or upon the mutual decision of the
publication and the uaiversity that independence
offers the publication freedom from thosg valid
but perhaps burdensome r1equirements  of
administrative oversight (e.g., prior submission of
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materials 10 be published! which adversely affect
the student editor’s desire to enjoy total freedom
of expressian within the limits of the la.v,

Independence for Student Publications

Both the responsibilities and problems facing
publicly supported colieges and  universities
enjoying student publications emanate from the
public character of the coilege or university and
thus of the support of the publication, Clearly, the
state and its agencies have the responsibility and
the autharity, as discussed hereinabove. to overses
the publication and dissemination of student
publications, and in this regard to require certain
safeguards for the state. including prior submission
of materials, to insura thal the state engages in no
nublication of obscene, libelous, or otherwise
illegal publications and 10 insure freedom from
discuption ot the activities of the state through the
college or university, This authority and
respensibility is conditioned strictly only upon the
preservation of adequate procedural safeguards as
discussed herein.

At the same time the state is also impressed with a
lesser authority than the publisher in the private
sector to restrict the editorial policy or cantent of
publications since restraint of expression by the
public college or university is state action
requlated by the mandates of the First and
Fourteenth Amerndments ta the WY.S.
Constitution. 116

These mandates do not genarally apply to private
colleges and universities. which do not normally
engage in state action as defined by constitutional
case law. There is, of caurse, legal precedent which
might be reiied upon by a court to determine in
certain situatiors that private educational
institutions have engaged in state action. such
determinations primarily involving the extent of
entanglements between the state and the
institution.117

Norme!ly, however, the state action doctiing has
not been appiied to public institutions, even where
some state funding for such institutions exists.
ihus creating less concern on the part of private



institutions about the impact of the case law
discussed herein as it applies to their involvement
with student organizations, publications, or other
forms of expression. 118

Aithough the law is far from settied whether
college or university administrators are liable for
the content of publicly supported student
publications, | believe the aforementioned
respansibilities of the state impress these officials
with ultimate obtigations vis-avis publicly
supported student publications which abligations
are not removed by the appoiniment of editorial
or advisory boards. Such boards, while they may
provide valuable guidance to student editors. do
not assume uitimate responsibility of state officials
10 protect those state interests discussed herein.

The publishing arrangement which invoives such
an advisory board has been a common one and has
been the cause of many of the problems involving
the campus press and administrators over the past
few years.119 Even with the presence of the
publications board. the chief administrative officer
of the institution remains the real publisher under
most state laws. Yet, in the majority of instances.
the chief administrative officer of the institution
cannot review student publications on 3
day-to-day basis and indeed exerts little, if any.
effective control upon student editors. The
maintenance of a system of prior submission with
the procedural safeguard : recommended in Eisner
and Quarterman, supra, address legally, but not
pragmatically, the responsibilities of the
institution as an agency of the state. At the same
time, student editors are similarly Jissatisfied with
such an arrangement hecause it does not offer true
autonomy as does a truly free or independent
studeni Dress.

The answer to the tega! aspects of this ditemma is
obviously a totally independent student press.
However, university counsel frequently are faced,
when recommending this alternative. with
arqguments addressed to the possible financial
exigencies resulting from a move toward
independence after long yeats of total university
support,
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So'utions do exist for this dilemma, including the
purchase by the institution of advertising, stepped
up eHorts »a the part of the pubtication itself to
gain auvertising revenue. and perhaps even the
purchase by the institution or 1ts students of bulk
subscriptions. Such matters are delicate and should
be reviewed in light of state faws governing the
expenditure of public funds. In many statss,
certain of these funds. such as student activity or
service fees, are impressed with fewer restiictions
on expenditure than are apprapriated revenues and
may be spent for any purpose consistent with the
educational mission of the uwniversity. fn such a
sitwation, some of the types of "support" for
independent student publinations mentioned
ahove should be legally proper.

Assuming the resolution of financial dilemmas
through the means noted hereinabove, the legal
establishment of an independent student press
involvas the organization, usuafly incorporation, of
the stugent newspaper as a legal entity separate
from the college or university, Where the
independent press desires to continue using the
established name of publications of long standing,
the institution may grant the publishing entity a
revocable license to yse the name of the
publication, being cautious to retain control Over
the use of the name by those entities other than
the licenses. Finally. the publishing entity shoytd
agree to indicale its separate corporate existencs
and the separation of its opinions from the oflicial
position of the university.

It may be proper under the laws of many states for
the institution to transfer certain resources to the
independent publication-—e.g., 10 assign accounts
receivable due the institution from advertisers,
Such action must, however, be consistent with
applicable state faw. Such transfers of sssets of
course add to the probability of financial success.
especially in the early momihs and years of
independence.

Finaily, as permitted by state faw, the institution
may enter into contracts for the purchase of space
in the independent publication{s}, purchasing that
space consistent with the institution’s authority
under state law to expend 1ts funds. As noted by



Messrs. Ouscha and Fischer.)20  the institution
must be caraful not to pay higher than normal
subscription prices for the paper or engage in the
paying of abnorma! advertising charges for the
purchase of space in the independent publication.

it is my opinion that, legally, the institution may
in this and othar ways contribute to the financial
success of the independent publication, subject, of
course, {0 applicable state law. However, direct
and indirect finantial support of the publication
affects the legai separation of thr publication from
the university. | do not believe, as Duscha anu
Fischer suggest, that the paper must not receive
any subsidy from the institution through such
things as free office spate hut ratner befieve that
the provision of such subsidies should be carefully
axamingd 10 establish 10 what exten! they affect
the separation of the publication from the
institution. It may be permissible ynder certain
state faws for the institution 1o allow outside
organizations the utilization of university fatilities.
However, as Duiths and Fischer suggest, free use
of such facilities, equipment, or qther resources
amounts to a subsidy which might affect the
character of the publication and therefore the
institution’s responsibility vis-a-vis the publication,

Duscha and Fischer mention approximately eleven
examples of independent student publications,
includmg six which are discussed in some detail.
These examples provide an analysis of various
degrees af legal separation between the institution
and student publications, combinations of which
may be used in tha wansition from total support
10 the accomplishment of total independence for
student publications.
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Contlusion

Conclusions are normally inadequate summaries of
the information contained in what the anthar
hopes is a tomprehensive discussion of an
impartant  subject matter. Conclusions should,
therefore, be discouraged where reliance upon
them as summaries of a f.'l discussion of ths
subject matter might misguide or inadequately
inform the student of the article. Because the
factual situations faced by coilege and university
administiators in dealing with swdent
arganizations and student publications are many
and varied, no summary legal advite on the legal
aspects of student organizations and student
publications is possible without sacrificing the
responsibility of counse! 1o tarefully advise the
college ar university.

I1is possibie ta say that the “Tinker test” has been
extended to Situations involving the recognition of
student organizaticns and the regulation of
student publitations and that, since Tinker, the
First Amendment guarantees of freedom of
expression have been extended to cover twao
additional forms of expression in the schoal
setting. This extension of the faw should not,
however, any more than should the basic
principles of the Tinker case, cause coliegs and
university administrators ta  abandon  their
respansibilities  efficiently and eifectively o
manage their institulions toward the
accomphshment of their stated objectives and
goals. Rather, the case law siould be studied and
adhered to. according to its terms, 10 aid the
institution in promoting freedom of expression
within constitutionally sound limits,
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258 +. Supp. 971 {S.0. lows 1986), aff'd 383 F.2d 988 (Bih Cir. 1967}, rev'd 393 U. S. 503 (1969}
3673 £.2d 744 (5th Crr. 1966).

It & interesting to note in examining the defenses raised by the school that the tetters sent by the
school notifying parents of the suspensions in question made no mention ol any forecast ol
dis uption by school officials.

fen ols0, Glackwell v. Issaquena County Board of Education, 363 F.2d 749 (5th Cir. 1966);
Shanley v. Nostheast ind. Sch. Dist., 8exar County, Texas, 462 F.2d 960 (5th Cir. 1972); American
Civit Liberties Union of Virginiav. Radford College, 315 F.Supp 893 (W.D.Va. 1970}
Norton v. Qiscipline Committee of East Tennessee State University, 419 F.2d 195 (6th Cir. 1969);
Esteban v. Central Missouri State College, 415 F.2d t077 (Bth Cir. 1969); Clemson University
Vietnam Moratorium Committee v. Clemson University, 306 F. Supp. 129 (0. $.C. 1969).

363 F.2d at 748.

Id., at 749.

363 F.2d 749 {5th Cir. 1966},
274 U.S. 367 (1927).

341 U.S. 494 {1951},

363 F.2d at 754.

As is known to high schoo! and college administrators familiar with the Tinker case. it also arose in a
high schoot setting.

393 U. S. at 505-506.
Id., at 508.

[t is interesting to note the Supreme Court's citation to Terminiello v. Chicago, 337 U. S. | {1949).

Mr. Justice Fortas in Tinker at 509, citing 8urnside v, Vyars, supra, at 749. 1t should te noted that
schoal officials admitted in their testimony that their regulation was directed against the principle of
the demonstration itself and their feeling that the schools are no piace for demonstrations——that
disputes with the way elected officials were handling foreign affairs should bs settled at the batlot
box and not in the halls of public schools. It is also interesting to note the Court’s comment that at
the time of the Twkes decision in the disirict court, the United States involvement in Vietnam had
become the subject of a major nationa! controversy for some time and debate over the Vietnam was
had become vehement in many localities, including protest marches held in Washington, and draft
card burnings throughout the country. This period of tension was obviously not sufficient to sway
the Coutt to zffirm any apprehensian on the part of schoo! officials of disruption because of events
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natienally surcounding the Vietnam war and the period of national tension it created. This paint
shoulq be remembered where school officials attempt to use general situations of tension to justify
resteaints of speech at an 2arly point in time. 393 U, S. a1 509-100n.3, 4.

The Tinker case could have been dacided on the ground of equal protection. since the record
demonstraled that students in some of the schaols ware buttons refating to political campaigns and
some wore the [ron Crass yet the reguiation in question prohibited only the wearing of armbands. See
also, Stacy v. Williams, 306 £ Supp. 963 (N.0. Miss 1959), aff'd 446 F.2d 1368 {5th Cir. 1971},
noting that ance capression of activities are allowed foi one, they must be allewed for all, unfess
justifiable on the grounds such as those approvad in Tinker.

The “reasonableness™ rule was resurrected in the school setting in Dickey v. Alabama State Board of

Educaticn, 273 F. Supp 613 (M.D. Ala. 1967}, and appeared again a1 the supreme court fevel in West
Virginia State Board of Education v. Barnette, 319 U. S. 624 {1943).

A discussion of state action appears, infra,

395 U. S., at 50G.

Sece, Tinker, supra; Stacy v. Williams. supra, 306 £. Supp at 971; Brooks v. Auburn University, 412
F.2d 137) (5th Cir. 1969); American Civil Liberties Union of Virginia v, fladford College, 315
F.Supp 893 (W D. Va. 1870},

See, Tinker, supra; American Civil Liberties Union of Virginia v. Radford College, supra, at 896.
Blackwell v. 1ssaquena County Board of Education, supra; Shanley v. Northeast Ind. Sch, Dist., Bexar
County, Texas, supra; American Civil Liberties Uiion of Virginiayv. Radford College, supra;
Nortonv. Discipline Committee of East Tennessee State University, supra; Estebanv. Central
Missouri State College, supra; Clemson University Vietnam Moratorium Committee v. Clemson
University, supra.

408 U, S. 169; 92 SCt. 2338 (1972).

Healy v. James, supra, 92 S. Ct. at 2350; Shanley v. Northeast Ind. Sch. Dist., supra, at 974.

319 F. Supp 113(0. Cann. 1970).

319 F. Supp.at 116.

445 F 2d 1121, 11311132 {24 Cir. 1971).

See also, Esteban v. Central Missouri State College, 415 F.2d 1077 {BthCir. 1969)
Barker v. Hardway, 283 F.Supp 228 (S.0. WVa. 1968), afi'd 399 F 2d 638 (4th Cir. 1968);
Speake v. Grantham, 337 F. Supp 1253 (S.D. Miss. 1970).

92 S, Ct. at 2349-50.

Id. See al,0, Stacy v. Williams, supra, where the Fifth Circuit noted that to satisfy the clear and
present danger test there must be a finding by proper authority either that immediate serious violence

{or other substantive evil) was 10 be expected or was advocated, or that the present conduc® furnished
reason 10 believe that such advocacy was than contemplated.
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452 F .2d. at 566-567.
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Id., Healy v. James, supre, 32 S. Ct. at 2350.
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344 F. Supp 129G (N.D. Fla. 1972).
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Commitiee of the YSA specifying that "[T] be correct revolutionary strategy is one that permits the
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See Center for Pasticipant Education, et al. v. Masshall, eval., 337 F.Supp 126 (N.D. Fia. 1972},
appes| dismissed, F 2d {5th Cir. 1972),

344 F. Supp, a1 1307
Fhuker v Alabama State Boaid of Education, 44} F.2d 201 {&h Cir. 1971).
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Fluker v. Alabama State Board of Education, supra, al 208; Fergusonv. Thomas, Supra;

Foster v. Board of Education, 431F 2d 643 (5th Cir. 1970); Barkes v. Hardway, 283 £.Supp 228
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273 F. Supp atB17.
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Id. at 618, citing Burnside v. Byars, supra.
317 f. Supp 683 (N.O. Tex. 1870},

Id., at 630.

The court’s opinion was directed primarily at Texas Tech's allegation that the publication was
obscene.

308 F. Supp 1329 1D. Mass. 1970),

Id., at 1336.

453 F.2d 54 (4th Cir, 1971).

id., at 55,

1d., at 55-58.

Eisner v. Stamford Board of Education, 440 F.2d 803 (2d Cir. 1971).

Sce 4150, Butts v. Dallas Ind. Sch. Dist., 436 F.2d 728, 731 (5th Cir. 1971); Norten v. Discipline
Committea of East Tennessee State University, 419 F.2d 195, 199 {6th Cir. 1969).

See also, Scoville v. Board of Education of Joliet Tp. H. S. Dist. 204, etc., ., 425 £ 2d 10 {7th Cir.
1970}, Shanfey v. N.E. ind. Sch. Dist., Bexar County, Texss, 462 F.28 960 {5th Cir. 1972),
Trujillo v, Love, 322 F. Supp 1266 {D.C. Colo. 1971); Panarella v, Bireabaum, 327 N.Y.S. 2d 755
{N.Y. App. Div. 1971); 8raughm v. Freienmuth, 343 F. Supp 487 (D.Md. 1972); Jacobs v. Board of
School Commissioners of City of Indianapolis, 349 F.Supp 605 (S5.D. Ind., 1972);
Sullivan v. Houston {nd. Sch. Dist., 307 F Supp 1328 (5.0, Tex. 1969); cf. Katz v. McAulay, 438
£.2d 1058 (2d Cir. 1971) cert denizd 405 U. S. 933; Graham v. Houston 1ndependent School District,
335 F. Supp 1164 (S.C. Tex., 1970).

U.5.938. Ci. 1797 {1873).

¢f. Duks v. North Texas State University, 469 F 2d 823 {5th Cir. 1972}, an interesting case involving
the failure to tenew the appointment of 3 female instructor at Nosth Texas State University on the
ground of her profane, offensive and grossly disrespectful remarks at various gatherings, the subject of
her remarks being the Board of Regents and the administration of the University. The court, after
Citing the general guidelines in Healy v. James, and other cases, held that these remarks were
justifidbly the predicate for failure 1o renew her appointment for the foliowing year. The tourt hetd
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specifically at 840 that: . . . As a pastand prospective instructor, Mrs. Duke owed he university
a minimal duty of loyally and civility to refrain from extremely disrespectful and grossy olfensive
remarks airned at administrators of the universily. By her breach of this duty the interests of the
university out weighed her claim for protection.” The couit elaborated at some length upon the
testimony of other faculty members which stated that her remarks including her obscenities
constituted irresponsible, unwise, and unreasonable behavior which refiected on all teachers at North
Texas State, and included statements which, in the opinion of the president of the university,
maligned his facuity and were not true of the university. The case is interesting as 8 comment upon
publications and organization cases in that it represents a ¢ase involving speech where because of the
character of the plaintiff's respansibilities to the university, the invasion of First Amendment rights
was considered praper as in furtherance of the interests af the university in its reputation and that of
its faculty. Nowhare in the facts of the case does actual disruption appear 10 have been established.

315 U, S. 672 (1941); see, Eisner v. Stamford Board of Education, 440 F.2d 803 (2d Cir. 1971);
Papish v. Board of Curators of the University of Missouri, supra; {uarterman v. Byrd, supra;
Close v, Lederle, 424 F 2d 988 (1st Cir. 1970) cert. denied 400 U. S. 903 11970).

317 F. Supp a1 690.

See also, Vought v. Van Buren Public Schools, 306 F. Supp 1388 (E.D. Mich. 1963}, where the caurt
predicated its overturning of a suspension on equal protection qrounds where the schoal's suspension
of the plaintiff consisted of the use by plaintiff of certain”fous letter words, " evidently limited to the
words “f.k" and “mother f....r" in a student magazine on the ground that the school in its ibrary, in
issues of Harpers Magazing, had articles containing the same words and had in fact assigned books, at
least one of which was introduwed into evidence at an administrative hearing, containing the same
word. Although, in my opinion, proof of the presence in a school library of materials containing
cerain words similar to those contained in student pubtications is no1 necessarity dispositive of an
equal protection £laim, such evidence is quite relevant ir, the assertion of any ¢laim of danial ol equal
protection and i5 most forceful where materials conteining similas language are permitted for
distribution under identical circumstances as those sought to be restrained. See Channing Club, supra;
see also, Koppelt v. Levine, 347 F. Supp 456 (E.D. N W. 1972}

453 F.2d 54 {4th Cir. 1971), at 58. See alsa, Ginnsburg v. New York, 390 . S. 629 (1968);
Tinker v. DesMoines Schoo§ District, supra; Press v. Pasadena Ind. Sch, Dist., 326 F. Supp 550, 565
(S.0. Tex. 1971),speaking directly 1o a difference between the rights of free speech attaching to
publications disiributed in a secondary schoo! and thase in a coilege ar universily,
Schwartz v. Schuker 298 F. Supp 238, 242 {(S.0. N.Y. 1969); Bakerv. Downy City Board of
Education, 307 F. Supp 517 (C.D. Cal. 1969).

317 F. Supp 138 {(D.C. Md. 1970).

394 U S 576 (1969).

376 U. 8.254 (1964).

Korn v. Elkins, supra, at 142, citing Dickey v. Alabama State Bnard of Education, supra.

See, ¢.g., People v. Radich, 26 N.Y 2d 114 ;?5? N.E.2d 30,308 N.Y_S.2d 846 {N.Y. 1970}
U.8.93S.Ct. 1197 {1973}

93S. Gt., a1 1199,
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464 F.2d 136 (8th Cir 1972).
1d.. at 145,

Papish, supra, at 1199, citing Kois v. Wisconsin, 408 U.S. 229 {1972); Gooding v. Witsen, 405 U, S,
518 (1972}, Cohen v. Celifornia, 403 U. S. 15 {1971); Cason v. Columbus, U.s 93
S.Ct. 565 {1972}, Rosenfeld v. New Jersey, 408 U. S. 901 (1972); Lewis v. New Orleans, 408 U. S,
913 (1972); 8rown v. Oklahoma, 408 U. & 914 (1972).

93S.Ct., at 1199, n. B,

Another problem it the area of equal protection. as well as the application of First Amendment
principles, involves the accepting of paid adverdsements by publicly supported student publications.
In Zucker v. Panitz, 299 F. Sups 102 {S.0. N.Y. 1969), the court denied a high school newspaper the
right 10 refuse paid editorial advertisements on the subject of oppasilion to the war in Vietnam. The
caurt found that the school had permitted other articles relative to the draft and the war in other
portions of the newspaper, contiary 1o the assertions of the school that the paper was established for
the discussion of news relative only to activities of the schoof. Citing the Tinker test, the court held
that the newspaper appeared to have beep open t0 the free expression of ideas in the news and
editorial columns as well as in letters to the editor. Under such circumstances, the court held it
patently unfair in tight of the free speech doctrine 10 close 10 students a forum which they might
deem most effective to the presentation of their i¥2as. The opinion did not directly hold that a public
newspaper has an affirmative duty to grant access to jis pages through paid advertising: rather, the
court predicated its ruling upon the denia! ¢f equal protection arising from the school’s permitting
articles such as that requested for paid advertisement in other sections of the paper.

See also, Lee v. Board of Regents, 306 F.Supp. 1097 iW 0. Wis. 1969), afi'd, 441 F 24 1257
{7th Cir. 1971}, In Lee, the ¢ourt held, where the defendants admitted that the newspaper
constituted a forum for the dissemination of news and the expression of oginion, that “[A] s such a
forum, it should be open to anyane who is willing to pay to have his views published therein—-not
just to commercial advertisers.” at 1101. The court relied heavily upon New York Times
Company v. Suilivan, supra; Wirta v. Alameda—Contra Costa Transit Dist., B8 Cal. 2d 51, 434 ©.2d
982, 64 Cal. Rptr. 430 {Cal. 1967} (editorial advertisements on & city bus line); Kissinger v. New
York City Transit Auth., 274 F.Supp. 438 {S.D. N.Y. (1967} (posters in a New York subway} in
noting the obhgation to accep! editorial advertisements and pointing out that restrictions beyond this
under color of state law are not supporiable except in situations involving 3 ciear and present danger.
The basis of the court’s holding, however, as was tree in Zucker, was based upon the denial of equal
protection resulting from the acceptance of commergial advertising while denving editorial
advertisements.

Compare, Columbia Broadeasting System, Inc. v. Democratic National Committee, 41 L W, 4688
{May 29, 1973}, in which the U.S. Suprem.e Court held that the public interest standard of the
Federal Communieations Act which incorporates First Amendment principles does not reguire
broadcastess to accept editorial advertisements. Tha court atso held that the FCC was justified in
concluding that the public interest in having access to the “market place of ideas” wauld not be
served by ordering right of access to advertising time. under risk of monopolization by those with the
most monetary resources.

Compare Buchanan v. Dregon, 436 P.2d 729 (Dre. 1968} and United Statesv. Caldwell, 408 U. S,
665 {1972).
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See Korn v, Elking, 317 £ Supp 138 (0.C Md. 1970%; Antonelli v. Hammond, 308 F. Supp 1329 (0.
Mass 1970}, supra; cf Zucker v. Panitz, 299 F Supp 102 {S.D. N.Y. 1959},

No.73-788--Civ. ¢f., (S 0. F1a. 1973}

See aiso, Trujillo  v. Love, supra, 322 £ Supp 1266 (0.C. Coio 1971), where the court haid that it
was noi neLessaty to reach the question whether, if 8 fabosatory paper exrsted as a part of the
acadermic curriculum in journalism. and under the cantrol of the journalism department, a coliege of
university may decling 10 finance a newspaper salely for the expression of student opinion o
whnether. once established, such a project may be ahandoned.

408 U. S. 220 {1972}, appealed to the Supreme Court from the Supreme Court of Wisconsin, 81 Wis.
20 688, 188 NW. 2d 467 { ).

354 U8 476 11957}

Also citing Tharnhill v. Alabama, 310 U S. 88 {1940} Mr. Justice Douglas concurred in a serious
attack upon obscenity exceptionsto the First Amendment, stating that under obscenity statutes men
are sent 10 pnson ypder detinitions which they cannnt understand and an which lower courts and
members of the Suprerme Court cannei agree. The Justice also noled that the vaque unbrella of
piscenity laws were used 1 the Koig ¢ase in an attempt to run a radicaf newspaper out of business
and that if obscenity taws continue ta enoy an pneven and uncertain enforcement then the vehicte
has been taund far the suppression ot any unpopule Lract.

403 U.S. 1511871,

Itis interesting to note the tandor expressed by the court including within s opinion the full spelling
of the expletive used by the detendant. Compare the court’s majority epinion in Papish where it
dectines 10 express the words used by the petitioner although the phitosophy of its opinion calls
strongly for the dissemination of ideas no matter how offensive to qood taste as a mandate of the
First Amendment. The dissenters in the Cohen case, including Justice Biack, heid Cohen’s sbsurd ad
immatuse antic 10 be mainly conduct and not speech under Street v. New York, 394 U. 5. 576
(19€9); Cox v. Louisiana, 379 U 'S %36 (1965); and Giboney v. The Empire Storage Company, 336
. S. 490 (1949}, and held the case factually within the sphere of Chaplinsky v. New Hampshire, 315
U.S. 568 (1942). a case discussed herein and one supporing a conviction for the use of words which
proveke g breach of the peace.

405 U. 5. 518 (1972).

J15U. 8. 57241842},

id., 3t 572

408 U. S_801 11972).

93 S.Ct.. at 1200

Compare the Supreme Court’s application of the rejection ol a dual standard n Papish and
Justice Berger's comment thereon with the Count's decsion in Healy and Tinker. In {ne laiter

decisions. the Sugreme Coust, in speaking to the apphication of those cases defining advacacy directed
1o énciling lawiess action and thereby wiihoul the scope of Firsl Amendment profections
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le.g., Brandenburg v. Ohio, 395 U. S. 444 (1969}] held that such cases must be applied within the
special characteristics of the school envirgnment, where the power of the government to prohibit
“lawless action” is not limited to acts of a criminal nature but i< applicable to prohibit actinns which
materially and substantially disrupt the work and discipline of the schaol. 1t would appear that the
courl did indeed in Tinker and Healy establish at least a limited dual standard where Cxpression
provokes disturbances or dissuption [t would seem that the court’s halding would affect the
apphcation of the Chaplinsky “fighting words”™ standard to the campus, and coufd in fact argue {or a
limited “dual standard ”

_U.S ., 93S.Ct.2607 (19730

380 U.S. 51 {180%)

365U S 431186,

440 F 24 803 (2d Cr. 1871

In ascord, Quacterman v Byed, 453 F 2d 54 t4th Cn 1971}

Thw regulation in question in the Eisner case specified

Oistribution of Printed Matter  The Board of Education desses to encourage freedom af
gxpression and creativity by s students subject 1o the following lirmitations. No person shall
distnbute any printed or written matter on the qrounds of any schoo! or in the school building
unless the distribution of such matenals shall have prior appraval by the school administeation.
In granting ar denying approval the tollowing quidelines shall apply: No materiais shail be
distributed whch, gither by content gr by the manner of distribution itself, wili interfere with
the proger and orderly operation and discipling of the schao!l, wili cause viaience ar disorder, of
will conststute an tnvasion of the rights of others.

The second crecurt approved this requistion except 07 the fust paragraph, which was imphiedly
approved on the condstion that the procedural safequards recommended by the court be added and
that the regulation not attempt 10 authonze punishment of students whao publish hileratuse that
under the policy miay be censored, lest students be feft to quess atiheir penl the thrust of 3 solicy in
a specitic case. with the rosultant intolerable chill on First Amendment activity. See alse
Kaorn v. Elkins, supra, 317 . Supp 138 {0.C Md. 1970).

[t shauld be noted, in commenting upon the Eisner decision and specifically the schoai's reguiation,
that it 1s advisable that if written regulations exist, such regutations specify within the conlext of the
cases referred 10 herein those forms of expression prohibitive 1t should be remembared that where
wiitten reguiations merely attempt to prohsbit “oftensive” language or provide other genecal and
ambiquous standards, thaey are subject to the same attacks for vagueness and overbreadlh as have
succeeded against student conduct segutations

Stacy v. Williams, supra; cf. Trujillo v. Love, supra.

Id.

The court alse concluded that it was not necessaty to reach the question whether, if a laboratory
paper existed a5 a part of the academic curriculum in journalism, and under the control of the
Jjoarnalism department, the college may decline to finance a newspaper far the expression of student
Opinton ar whether, ance established. such a project may be abandoned.
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341 F. Supp 1244 IMD_N.C. 1972).rev'd 477 F 2d 456 (4th Cir. 1973).
I4. at 459

No action was taken to bar 1he publication of any privately funded newspaper, and several issuas of
the “Echo” were published without the usiversity's fimancial supporl; however, the court's opinion
indicates that the “Echo” experienced financiab difticulties resuiting from the withdrawal of
university tunds [nitially, the court noted, as has been discussed herginabove, that once 2 student
newspaper s establishec by @ coffege or university, its publication tannol be suppressed because
coliege officials disiike its editorial comment (citing Panarella v. Birenbaum, supra.).

Joyner, 477 F 2d a1 460.
ld. ar 462,

Civit Rights Act of 1964, Title Vi, Sec. 601, 42 US.C. 20004, et seq.; See also, Higher Education
Guidelines, Executive Drdar 11246, U.S.D H.E W. Office of Civil Rights {1973).

441 F 2d 1257 {7th Cir. 1871}

299 F. Supp 102 {S.D. N.Y. 1969).

327 N.Y.S. 2d 755 {S.Ct. App. Div.), 37 A.D. 2d 987 {1971); aff'd 32 N.¥. 2d 108, 296 N.E. 2d 238
{N.Y. 1973).

See Smith v. St. Tammay Parizh School Board, 316 F. Supp 1174 (E.D. La 1970), att'd 448 F 24
414 {5th Cir. 1971).

See, Wright, The Constitution on the Campus, 22 Vanderbiit L.R, 1027, 1031 {1869); Freund. et a!.,
Constitutional Law, Voi 2, 2d Ed (Littie Brown and Company 1961) p 881, et seq.; Civil Rights
Cases, 109 U.S. 3 (1833}

See, Moose Ladge No. 107 v. levis, 4G7 U. S. 163 (1872}, Burton v. Wilmington Parking Authority,
J65 U.S. 715 (1961); Amalgamated Food Employees Union, Local 590 v. Logan Valley Plaza, 391
U.S.308 1968). Coteman v. Wagner Coliege, 429 F 2d 1120 (2d Cir. 1870).

See also, Columbia Broadcasting System, nc. V. Democratic National Committee, supra, 41 L W.
4688 (May 29, 1973} whoare the Supreme Couct held that the public interest standard of the Fedesat
Communications Act, which incotporates Frist Ameandment principles, daes not requite broadcasters
to accept editorial advertisements.

In the series of three cases. the Supreme Court held that no private individuai or geoup has a right of
access to binadcast facilities, even under the provisions of federal legislation. Notwithstanding the
public interest in having access to the "markel place of ideas and experience,”” the court held that
such public intergst would not be served by ordering a right of access to advertising time, especially
given the substantial risk that such 3 system might be monopolized by those with substantial
resources. The case dramatically demonstrates the burden placed upon public agenties which are
vested with a greater responsibitity 10 allow public access to their facilities and media.

Duscha and Fischer, The Campus Press: Freedom and Responsibility, American Association of State
Cokleges and Universities (1373}, p. 15.

Id., at p. 18,
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LOWERING TIE AGE OF MAJORITY--SOME POSSIBLE RAMIFICATIONS"

. Parker Young

Associate Professor of Higher Education, Institute of lligher Education
Dniversity of Geargia

The one developraent which has the potential tor
the greatest impact upon higher education since
the landmark Dixon! decision and the subsequent
landstide of student rights gases is the lowering of
the age of majority.

Ouring the dozen years since the Dixon? case,
students have pressed for and received judicial
recognition of their constitutional rights with tha
Courts nOw agreging unanimously that white ne
one sheds his constitutional ri~~*~ when he aniers
the campus gates neither does he acquire any
special Privileges.3 During that same period nf
time, pressure has also been mounting in the
political arena to lower the age of majority from
the traditional age of twenty-one to eightzen.

Eighteen year olds have long heen able to vote in
some states, and the {act that they have been
required 1o serve in the armed forces has given
much credence to the argument that they shoule
be accorded legat acult status with full capacily to
make their own contracts and deeds and to
transact business generally. The move toward
lowering the age of majority in 1his country was
accelerated greatly by the ratification of the
Twenty-Sixth  Amendment to the Federal
Constitution, which gave eighteen year olds the
right to vote in both state and federal elections. As
a result. legal adult status iS now accorded to
individuals under twenty-one in a plurality of
states. Within the past several years, at least

twenly-two statss have |owered the age of
majorily to eighteen,

This change has many ramifications for higher
education. Instead of the majority of students’
being minors, colleges afe fitled with practically all
adult students. This inherently causes both the
student and the institulion to have a perspective
different from that which was formerly held.
Aside from the lessening of in loco parentis
apphications, other ramifications include residency
as related 1o out-of-state tuition, dormitory
residency requirements, student records. student
financial support, and tort liability. 1t s reasonable
to 3y that almost all aspects of higher education
may be affected either directly or indirectly by
this change.

Demise of In Loco Parentis

Probably the most obvious ramification is the linal
Demise of In Loco Parentis That concept no longer
has valiu legality in higher education.d A virtual
floodtide of court casesD has been handed down
which affirms the rights of <tudents and which
furthers the demise of that doctrine. However, the
death of long-held concepts and traditions is a
slow and painful process. While many caifeqes andg
universities may well accept the fact that in feco
parentis is fegally dead, there is shil a built-in
resistance to completely abandoning it.

* This presentation was based upon a paper prepared for the Councit of Student Personnel Associsticns in

Higher Education.



Administrators in higher education are not entirely
to blamg for this reluctance, for they are well
aware of societal pressures which may call for the
continced reliance upon the doctrine. Cn the
other hand, courl d~usions have caused an
awareness amang administrators that they are
liable tor their actions. and as a resuit many, if not
most, do not relish the acceptance of the
responsibilities which attach to that doctrine.

With the lowering of the age of majority,
practicaily ali college students will be adults, a fact
which should completely sea! the doom of in loco
0. centis {according 10 a strict interpretation Lf the
cecept). Certain humanitarian features of that
concept such as the wiltingness to assist students in
any way possible in order to meet their ngeds as
human beings wifl and should remain. But ihe legal
relationship betwaen the student and the
institution wilk probably best be descrited as one
which entompasses a combination of the various
theories including contract, fiduciary,
conslitutional, and in faco parentis, insofar as the
humanislic aspect is concerned.

Sludents witl be f{forced lo accept the
responsibihties which theit newly acguired adult
status entails. They can then sue and be sued.
They wiil have a degree of awarensss of their rights
and responsibilities that was not present or needed
belfore their new-found status

The fowering of the age of majority may wel be a
major factor teading to the elimination of many
student personnel funciions which border upon in
Ioco parentis. Examples of these tunctions include
the supervision of student activities, fraternities,
and sororities. The elimination of the sponsorship
of student publications is already under way in
some institutions. Others are turning away from
the pracuice of officially recognizing student
organezations. Lewis Mayhew qoes so far as o
suggest that the elshorate system of a desn of
student oOrganizations, directed aCtivities, and
dicectors of counseting. testing. guidance. housing,
and health services will probably become obsolete
in the future B
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Residency and Qut-of-State Tuition

Prabably the most significant ramification of the
lowering of the age of majority is the question of
“residency” of & student relative to out-of-state
twition charges. Since a lowering of the age of
majority to eighteen will classily almost af} college
students as adults, they may be able 10 obtain 8
legal residence in lhe state where they attend
college and thereby avoid the higher gut-of-state
tuition payments.

The ability to gain legal residency in a state has
tremendous ramifications insofar 85 finances are
concerned. Qut-of-state tuition may be ejiminated
in a great many iastances if 8 student is able t0
obtain a legal residence in the state in which the
colege Or university is located.? 1§ students can
gasily gain legal residence status and the
out-ofstate tuition is therefore eliminated, then
the financial loss to the institution will have to be
compensated by other means. Tuition fees will
probably be higher, and this will tend to limit
educational opportunities within a state for many
who may not be able 10 afford the increased costs.

The United States Supreme Court. just two weeks
ago today, in Viandis v. Klina8 held that the due
proccss clause does not permil a3 state
{Copnecticut in this case) to deny an individual
the opportunity to present evidence that he is a
baona fide resident entitied to in-staterates, on the
basis of a permanent and irrebuttable presumption
of nonregsidence, when that presumption is aot
necessarily or universally true in fact, and when
the state has reasonable alternative means of
making the ¢rucial determination.

The appeliees in the case did not challengs, nor did
the court invalidate the option of the state o
classify students as resident and nonpresident
students, thereby obligating nonresident students
to pay higher tuition and fees than do bona fide
residents.

The Court stated:



Our hoiding today should in no wise be taken
to mean that Connecticut must classify the
students in its university system as residents,
for purposes of tuition and fees, just because
they ¢o to school there. Nor should our
decision be construed to deny a State the right
1o impose on a student, as one element in
demonstrating baona fide residence, a reasonahie
durational residency requirement, which ¢an be
met while in student status, We fully recognize
that a Siwate has 3 legitimate interest in
protecting and preserving the quatity of its
colleges and 1:niversities and the right of its own
bona fide residents to attend such institutions
on 5 preferential  1ition basis.

We hold only that a permanent jrrebuttable
presumption  of nonresidence~-1he means
adopted by Connecticut to preserve that
legitimate intesest——is violative of the Due
Process Clause. because it provides no
opportunity for students who applied from out
of State to demonstrate that they have hecome
bona fide Connecticut residents. The State can
establish such ceasonable eriteria for in-state
status as 10 make virtually certain that students
who are not. in fact, bona fide residents of the
State, but who have come there solely for
educational purposes, cannot take advantage of
the in-state rates S

The Court even suggested that relevant criteria in
determining in-state  status could include
year-round residence, voler registration, filing tax
returns, property ownership, applying for drivers
{icense or car registration, marital status, vacation
employment, etc.

It remains to be seen what financial effect this
decision will have vpOn higher aducatinon. it
appears that a yesr's resdency requirement whiie
in student status may be the maximum time that
out-ofséate students can be kept in that category
before allowing them the opportunity to prove
instate status. Whether 'arge numbers of students
wili take advantage of this opportunity is an
unknown factor. However, | think that it is safe to
conclude that the potentiat loss of tevenue 1o
public institutions 15 substantial.
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The age of majority as retated to the legal
residency status of a student can have
ramifications upon private catlegas and universities
as well as public institutions. 1¥ students are able
to gain a domicile while attending coiiege, then
private sehools may possibly benefit where siate
faw provides pubhic funds to those institutions
gnralling instate students. This may especially
benefit thg institution which attracts 3 large
portion of its student hody from other States,
since after the required residency period, probably
one year or less, all out-of-state students at [ rivate
schools will be eligible to apply for in-state clatus.
The argument can be made that this may alloy; the
institution to Tower s fess and thus possibly
attract more students. [t may be further argued
that, ff the private schoofs can then attract more
students and thus relieve the state of its
responsibility for providing the total cost of
educatinn, this will sllow the state to use this
savings ta offer more scholarship aid to needy
studen!s.

Oarmitary Residence Requirements

Annther ramification of the lowering of the age of
majority is thst of dormitory residence
requirements. In recent yeass, rules requiring
students to live in cotlege dormitories have come
under attack, ang several important court decisions
nave resuited. it has been held that public colleges
and universities may not require stydents to live in
dormitories Simply to increase the revenue of the
housing system. 10

The case, which gives rise to speculation as 1o how
dramatic an effact the lowering of the age of
majority may have upon dormitory residency
requirements and subsequent 1055 of revenus 10
the college, occurred in Louisiana and was decided
by the same judge who decided the Pratz 1 case,
whith was uphefd by the U. 5. Supreme Coust. 12
Although another question was presertt Ja this
case, the issue which is pertinent to us today
concerns fequiring students wheo have reathed the
age of majority te live in coliege dormitories. The
court 13 heid that a university requlation requiring
students under twenty-theee years of age to live on



campus constituted an uncnstitutional
classification of students since there was no
showing of @ ressonable relationship between
requiring twenty-ong and twenty-two year old
students {who had reached the age of majority in
Louisiana} to live on campus and the university
educational process. The validity of the “living and
learning™ concept was not ruled upon in the case;
however, the court declared that, insofar as the
implementation of that concept in the instant case
requited students of full legal majonity and
returning mititary veterans to live on camnus. it
was not reasonably related to the educetional
process.

In view of this holding. the question can
legitimately be raised as to what would be the
difference. if any. if the age ¢f majority were
eighteen instead of twenty-one, as was the fact in
this case. LogiC seems to impiy that no difference
tan be made unless the living and learning cancept
tan be proven related to age. Certainly, if this ling
of reasoning is accepted by tho courts, then the
effect of the lowering of the age of majority will
be felt in this important aspact of housing. Since
very few college students are below the age of
eighteen, dormitory residence requirements in
those states with an age of majority of eighteen
seem 10 be in jeopardy. This will confuse the
problem already faced by many institetions whose
dormitories are operating at befow capacity and
who are losing much needed revenue in the
process. The burden upon the colleges witl then he
either to justify the living and learming concept by
refating it 10 age or to make dormitory living 50
attractive that students will voluntarily seek 10 live
in them rather than be coerced.

Student Recards and Reports to Parents

Another ramification of the lowering of the age of
majority is that which concerns student records
and *he relgase of information contained in those
records to parents. quardians, and/or Others.
Institutions of higher education may not pry
unnecessarily into the persoral affairs of a student.
and the college may not reveal 10 others
information concerning its students, unless it basa
proper basis for doing so. Although a student may

At

sign a release when he gives the schaol
information, he does ot necessarily releass it for
all purposes. Certain parts of a student’s record are
tonfidential, and unless there is an "overriding
legitimate purpose” or a “need tc know,” then
such items are not intended to b8 disclosed
without specific authorization.

Traditionally, many cofleges regularly mail grade
reports to paients. In addition, many colieges
notify parents if the student is involved in any
disciplinary action. If students lecally hold adult
status at age eiyhiteen. then .there may be no
justification for the disclosure of such informaiion
10 parents or guardians unless p.rmission is
granted by the student for such disclos Jre.

Anothor aspect of reports to parents cencerns
inforimation which may be obained in counseling
sessions or in the student health services center,
Information acquired in a counseling or health
center relationship may be deemed necessary for
parents of minors to know, but such would not
necessarity be the case for an adult. The fowering
of the age of maiority to eighteen will eliminate
much of the reporting which now is dope to
parents. Since the cotlege will for all practical
purposes be dealing with an adult student body.
the continued efforis bordering upon in laco
parentis in respect to student records and reports
to parents or guardians will be unnecessary. if not
illegal in some cases.

Financial Support for Students

If most of the students are legal adults, then there
would be additional ramifications in the area of
financial aid. Instead of looking at the tatal ability
of the family to pay for the education of the
student, the student may, in many instances. be
the only one to consider. [n those cases. instead of
uSing an instrument such as the Parents’
Confidential Statement as a prime basis for
determining financal aid, another form such as the
Student’s Financial Statement tan be vsed.

In attempting to determine the financial
independance of a studant, the institution may use
the tax dependency ol the student in relation to



the parent as one criterion for such determination.
it the parents claim the student as 5 dependent
insafar as their ingome tax is concerned, then the
coflege might insist that the student is indeed not
financially independent. This is certainly a fertile
tield for further judicial determinations.

The lowering of the age of majority can probably
be expected to lend more impetus toward maay
students’ exerting their financial independance as
well as some parents encouraging this move, The
number of these stydents and parents moy be
small, but it seems that the impetus and
momanlum is toward an increase in the numbaer of
those persens

Tort Liability

The area of tort liability may have several
ramifications affecting higher education if the age
of majority is Jowered. Aduit students are
responsible for their own actions and can sue and
be sued. Withaut invelving the parents in the case,
the college is free ta press charges against a student
who damages property of in any way commits a
tort against the institution. Students will thus be
forced to accept more responsibility for their
actions on campus including the use of college
facilities and for publications whith may be
libelous.

On the other hand, if students are adults, it may
well be that they would be more inclined to press
charges against the institution andfor ather
sturdens when they believe their rights have been
viglaad. One example of such action is where the
institution is disrupted and possibly closed as a
result of action by militants. Alse, an aduh
student may he more prone to press charges
against a professor who has allegedly graded him
arbitrarily or unfairly 0r who may have misused
the classroom. This is not to say that alf students
are apt to file a court suit when they reach the age
of majority, but since they will then be clothed
with the responsibilities which attach to that
status. they will in all liketihood be mare zealous
of their rights.
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Campus Activities

Thete are numerous campus activities which may
be atfected indirectly as a result af the lowering of
the age of majority. Adu't students may be less
likely to accept without question many of the
rules, regufations, and restrictions surraunding any
activity on campus. Since styderts will in all
probability be mare concerned with their finances,
they nrobably will be more apt to question suth
things as a uniform activity fee or an athletic fee.
They will probably ask for a kind of “cash and
carry” approach to such things as athtetic contests,
student publications, and olher campus activities
which have traditionally received funds derived
from a uniform student activity fee.

Since more students are being named 10 various
governing boards, committees, and other panels,
then campus rules such 3 thnse fegarding
atcoholic beverages may come in for additional
scruting. In the area of academics, adult students
will be more likely to question any tourse or
requirement which they may no! perceive as a
valid prerequisite to the Program necessary 1o
achieve their objective.

Almost any campus aclivity seems to be affected
indirectly by the towering of the age of majority.
A new awarenass of adulthood on the part of
students will tend to force the ¢oncept of
accountability for the required expenditure of any
funds or efforts on th e part of students,

Conclusion

Whatever ramifications the age of majority may
hold for higher pducation, it is hoped that both
students and the institution will perceive those
circumsi, nees as opportunities for progress. Once
the new roles o} ~ych party are recognized ang
accepted, the energies of all may then be disected
toward the true aims and purposes of the
institution as wel) as the individual in order that he
may progress to the fullest extent of his capactty
and potential. Hopefully, old restizints and
hindrances 1o those goals may be cast aside in
order that real progress can be achieved in building
& better saciety.






ACADEMIC  FREEDOM

M. M

AND DUE PROCESS

IN THE CLASSROOM

Chambers
Department of Educational Adminisiration, Ilinois State University
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The vigilanl protection of ¢onstitutional
freedom 5 nowhere more wital than in the
community of American schools . . . The
classroom is peculiarly the ‘marketplace of
ideas.” The Nation’s future depends upcn
leaders trained through wide exposure to that
robust exchange of ideas which discovers truth
‘out of a multitude of tongues’ and not through
any kind of authoritative setection.

Mr. Justice Potter Stewart, in
Shelton v. Tucker, 364 U.S. 479, 81 SCt.
247, 5 L .Ed. 2d 231 {1960).

Our nation is deeply committed to safeguarding
academic freedom, which is of transcendent
value to ail ol usand not merely to the teachers
concerned. That Freedom is therefore a specific
concern of the First Amendment, which does
not talerate laws that cast a pall of orthodoxy
over the classroom.

Mr. Justice William J. Brennan, in
Keyishian v. Regents, 385 U.S. 589, 87
S.Ct.675, 17 L.ed. 2d 629 (1967},

Some three quarters of a century ago. at a time
when the German universities were something of a
Mecca for American graduate students, the phrase
Lehrfreiheit und Lernfreiheit was known all over
the world. The teaching freedom and the
learning-freedom somehow implied that academic
freedom was double-edged; it belonged both to
faculty and to students. | do not suggest that the
German universities ever fully attained the ideal,
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then or even now, but the German language
probably has the best threeword slogan to
describe 1t.

Accordingly | divide this discourse into two major
parts: ong dealing with the classroom liberty for
professors and teacheis the other concerned with
the corollary elbow-room for students at thae fevel
of the college or university.

With regard to th first part, there are a number of
recent judgments of high federal caurts that enable
us to examine what the law is and what it is
coming 10 be. The trends are encouraging. But
when we shift to academic freedom for Students,
we Co not find many decisions direcied at the
classroom. A year ago | completed a book deating
with same 300 federal and state decisions on the
rights and obligations of students, but hardly cne
relates direct!y to what goes on in the classraom or
in the aclual processes of instruction Thus far the
judges have abstained from allowing themselves to
be diawn into any appraisal of practices and
customs ot ¢ollege instruction directly.

It is true that the tederal courts have greatiy
¢xpanded the concept of the civil righis of
students, especially those of free speech, assembly,
association. and pelition, freedom from
unreasonabls searches and seizures, and the right
to due process in disciplinary proceedings. But
virtually all the cases have ansen from
extra-classroom activities such as editing a student
newspaper, inviting outsiders to speak o ths
campus, organizing parades or picketing of sit-in
demonstrations, or litigation of controversies
related tp admissions and fees and student



financial aids, or tq living i dormitaries, or te
other matters not immediately connected with
classroom instruction.

! shall adhere to the classrooin even though there
is practically no relevant body of judge-made law
10 examine. This will givé me an apportunily 10
speak ex cathedra about what | personally believe
to be the appropriate scope of academic freedom
for students in the instructional mill, | welcame
that opportuaity because all is aot as well as it
might ba in that crucial area. Duwring the rocent
decade of litigation invaving students. the
adversary parties have usually been the coliage
president of other coliege administrators. My guess
is that during the next decade and in future years
the source from which students will gain more
freedom will be the faculty, or at least such
professors and teachers as insist on sSnobbish,
discourteous, unseasonably  discriminatory  or
sarcastic attitudes toward aay students, and who
rigidly cling to the qut-moded claptrap features
waith tend to make the process of learning a
boring treadmili rather than an enjoyable series of
voluntary adventures,

Meantime, before we come 10 that, Jet us look at
some of the receat decisions involving the
professor or teacher in the classroom.

Academic Freedom in the Classroom: for the
Faculty Member

There are 8 few recent decisions of federal courts
touching directly vhat a teacher may properly Say
or do in the clasraom. If we begin with the
year 1965 leight years ago), we find the case of
Parker v. Board of Education of Frince Georges
Caunty, Meryland, which reached the Fourth
Circuit U. 8. Court of Appeals.

Ray Elbert Parker was a {irst-year probaticnary
teacher in @ public high school. He asked his pupits
to read the famous book Brave New World by
Aldous Huxtey. copies of whith were in the school
library. He also discussed the book in class. Upon
hearing of this. an irate parent asserted that the
book was “‘atheistic, obscene. and immaoral.” and
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demanded that both Parker and the book be
removed from the school.

0On a list of approved books which had been
officially issued, Breve New World was listed as
“optional.” {Some of the books wera listed as
“required” and some as “‘optional.”} The board of
education ordered the book removed from the
iibrary, resoived not to renew Parker’s contrect,
and refused to give him a hearing. He went to the
Y. S, Cistrict Couvurt, where
Chief Judgz Roszel C. Thomsen flatly held that no
constitutianal rights were involved and dism.ssed
the suit. This affords probably a fair sample of the
position of the federal courts on @ matter of this
kind as recently as eight years ago. Tha teacher’s
gmployment was simply a matter of contract
governed by state statutes: and disputes, if any,
would ba for the State courts, and 8 federal count
had no jurisdiction.

This position was made all the sttonget by the fect
thal Parker’s contract expressly provided that
pither party could terminate it by giving the other
party thirty days' natice. This feature was held to
be iawful under Maryland statutes. When Parker
appealed to the Fourth Circuit the casg was
reviewed by 2 threequdge panel composed of
Circuit Judges Albert V. Bryan and J. Spencer Belt
with  Senior  District  Judge Aifred E. Barksdale
sitting by designation. They gquickly affirmed
Judge Thomsen's judgment and explicitly declined
1o pass upon any alieged constitutional issues such
as freedom of speech or the right 10 due pracess,
Said they: "Our decision rests entisely on the
contract.” 1

Sharp contrasts with the Pince Georges County
case are provided by twe decisions of the First
Circuit U.S. Court of Appeals in 1969 and 1971,
Both cases 2rose in Massacnuselis

When Robert J. Keefe, teacher of a high school
senios English class at {pswich, began lhe schinol
year in Seplember 1969. he found that s
department head had supplied him with muitiple
copies of the Atlanfic Monthly. He gave out
27 copies 10 his tlass and assigned the leading
article for reading and discussion. The article, a



scholarly sociological essay. contained a vulgar
word, 2 word until recently generally regarded as
unptintable but now commonly seen in many
publications. In class. Keefe discussed this word
brigfly along with the whole of the article. Parents
of some members of his class promplly stirred up &
sterm.

Keefe was on tenure. Yielding (0 the importunities
of the parents. the Schoal Committee natified him
that it would hold a forthcoming meeting to
consider suspending him for thirty days for
“zonduct unbecoming a teather and other good
causes,” thal another meeting would be held one
month later to consider permanently dismissing
him fo; the same causes, and that he was entitled
“10 a written Charge of charges, and to a hearing
before the School Commitiee at which you may
be reprasented by counsel. present evidence, call
witnasses 1o testify in your hohalf, and to examine
them and 1o CrosS-examing other wilnesses.”

He then asked U. S. District
Judge Andrew A Caffrey for a temporary
injunction to prevent the second meeting of the
School Committes. Judge Caffrey held that the
injunction could not be justified, for two reasons
often invoked ynder federal court rutes: (1) the
plaintitf was unlikely to ultimately prevail on the
merits, and (2Yhe would not be irreparably
harined if he lost, because he coutd bring suit for
damages.

On appeal to the First Circuit, this judgment was
reversed and remanded by the three-judge
panel: Chief Judge Batiey Aldrich and  Circuit
Judges Edward M. McEntee and Frank M. Coffin.
Judge Aldrich wrote the opinion:

We accept the conclusian of the court below
that ‘some measure of regulation of classroom
speech is iuherent in every provision of public
education’ . . . Qut wa find it difficult not
to think that its application to the present case
demeans any proger contept of education. The
general chilling effect of permiiting such
11g0rQus censorship is even more serious.

Here he quoted from the U. S. Supreme Court in
the Dklahoma loyaity oath case of 1952:2
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Such unwarranted inhibition uwpon the free

spirit of teachers affects not only those who are

immediately before this court. I has an

unmistakable tendency to chill that free play ot

the spirit which all teachers ought especially 10
! cultivate and praclice .

Judge Aldrich thought it probable that Keefe
would prevail on the issue of lack of any notice
that a discussion of this anticle with the senior
class was forbidden conduct. And he was “not
persuaded by the district court’s conclusion that
no irregarable injury is involved because he
plamtiff, if successful, may recover money
damages, Academic freedom is not Preserved by
tompulsory retirement, even if at full pay.” He
also pointed out that no fewer than five baoks by
different authors, containing the alleged vulgar and
obscene word in question, ware in the school
library. He concluded, "It is hard to think that any
student could walk into the fibrary and receive a
book, but that his teacher could not subject the
conwent 1o serious discussion in class.’3

Two years later a case Closely paralleling the
Ipswich case arnse at Lawrénce. Massachusetts,
and again produced 2 decision sustaining
reasonable academic freedom for the teather in
the classroom. Roger A. Mailloux, 8 tenured
teacher with a class of eleventh graders, took
occasion in his classroom to discuss the use of
“taboo words” in various times and places. as part
of the current study of a novel in which that
phenomenon was mentioned. He switched {or a
moment {ror? histatical instances ta the present
day. and wrote on the chalkboard a word that was
until recently regarded as obscene and unprintable,
as an example of a “1aboo word” of today. Some
of the paents of some of his students were
outraged by acccunts they received of 1this
incident.

The school committee of the city of Lawrence
suspended Mailloux for a few days and then
discharged him for “conduct wnbecoming @
teacher.”” He asked for injunctive relief from U. S.
District Judge Charles Edward Wyzanski.
Judge Wyzanski issued a judgment against the city
of Lawrence and the individua! members of the
school committee, including a triple



order: {1)continue the teacher in employment
_until the end of the academic year, {2) expunge
from the records all reference to his suspension
and discharge, and {3) compensate mm for salary
loss {approximately $2,000),

The key paragraph of Judge Wyzanski’s reasoning
is here quoted:

| support a qualified right of a teacher, even at
the secondary level, to use a teaching method
which is relevant and in the opinion of experts
of significant standing has a serious educational
purpase. This is the central rationale of
acadermic freedom. The Constitution recognizes
that freedom in order to foster open minds,
creative imaginations, and adventurous spirits.
Our pational belief is that the hetesodox as well
as the orthodox are a source of individual and
of social growth. We do not confine academic
freedom to conventional teachers or 10 those
who can get a majority vore from their
colleagues. Ous faith is that the teacher’s
freedom 10 choose amang options for which
there is any substantial support will increase his
intellectual vitality and his moral strength. The
teacher whose responsibility has been rourished
by independence, enterprise, and free choice
becomes for his student a better model of the
democratic citizen. His examples of applying
and adapting the values of the old o:der 1o the
demands and opportunities of a constantly
changing world are among the most important
lessons he gives to youth.

The judgment for the teacher, Roger A. Mailioux,
was affirmed by the Furst Circuit U, S, Court of
Appeals, with Circuit Judges .A..rich. McEntee,
and Cotfin joining in a unanimous opinion. They
nuoted the gist of District Judge Wyzanski's
opinion with approval, and said,

We find the ground relied on below as
dispasitive to be both s0und and
sufticient . . . The district coust found that

the plaintiff’s conduct was within standards
responsibly, though not universally recognized,
and that he acted in good faith and without
notice that these defendants as hissupenars,
were not of that view, To penalize him in these
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circumstances would bg a denial of due

process.4

Do not be wrned off by the fact that the two
decisions just discussed involved high schoal
teachers. The principles of civil rights for eachers
are not limited o college protessors; and you may
be assured that if a particular exercise of academic
freedom is upheld in a high school, it will be al)
the more likely 10 be sustained in a college or
university.

We do have a decision in 1971 of a tJ, 8. District
Court in Kentucky involving free speech by a
university instructor in the ciassroom. At Easterp
Kentucky University, Mrs. Phyllis 8. Hetrick was
dropped a8t the end of her first probationary year,
she alleged, because she had discussed the Vietnam
war ang the military draft in one of her classes
during the Vietnam Moratorium in
mid-October 1969. She was notified in
February 1970 that she would not be re-appointed
for the academic year 197071 but never formally
given reasons or a hearing. She was told she was
“unsbciable’” and that her class assignments were
"inconclusive.” When she sued in the U, S. District
Caurt, Judge Mac Swinford declined to dismiss her
case summarity and ordared a trial of the facts.

“The principal questions raised by the pleadings,”
said he, “are whether Mrs. Hetrick's activities came
within the area of speech protected by the First
Amendment and whether her dismissal was
predicated on her engagement in these aclivities.”
He concluded:

ft may be fairly stated that an employee of a
state does not have a tonstitutional sight to
have his contract renewed . . . but does have
a consututional right not to be dismissed solely
because he has exescised his constitutinnal
rights in a manner displeasing to certain of his
superiors.2

At the triad of the facts it was decided that the
issue related to teaching performance rather than
to any constitutional right of the teacher.



Academic Freedom in the Classraom: for the
College or University Student

To discuss academic freedom for students without
confusion, it is necessary to draw carefully several
distinctions:

1. The age and maturity of the student. Far
our purposes here we consider anly persons
above the age of eighteen who are in college
or graduate school or professional schoal.
For our purpose there is ng upper himit of
age. Probably at present the median age s in
the early or middle twenties. It will rise
somewhat as the pumbers of graduate
students grow and 8s larger numbers of
adults of all ages return to studies a1 all
levels above high school. Our main point i
that we are not speaking of children below
gighteen, not thinking of the teachers as
being in joco parentis; we are concernsd
with adults, mostly young adults, al} of
whom are ald endugh to vots.

2. The type of studies. "Tool subjects” such
as minimal literacy in a foreign fanguage or
the techniques of statistics in elementary
lorms leave little room for argument. They
require simply that the student apply
himseif ditigently, memaorize the essentials,
and practice thawr application. This is
prabably also trug of most mathematics and
natural stiences, except in their higher and
experimental ranges. It is also true of much
technical and professional study, even at the
most advanced levels. In medicine, for
examgple, siudenis are Joaded with
laboratory and clinical work and ¢ram for
examinations. Interns and iesidents are
notoriously overworked and are expected 1o
accept and obey: “Theirs not to reason
why, theiss but to do and die.” For some
time now the current generation of scientists
and engineers and physicians have literally
been kept so busy with narrowly technical
and professional concerns, both in coilege
and afterward in practice, that many of
them are babes-in-the-woods in their grasp of
the important economsc, social, and political
issues of today.
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Let rie hasten ta say that this is not true of
all scientists or techaital or professional
persons or i all colleges of medicine or
engineering or other stience-based
professions. 1 am only pointing out that to
some degree 8t least the mathematical.
scientific, and technicat studies, though
pechaps stimulative of inventiveness and
originality, do not seem to emphasize ar
prize free speech by students in the
classroom, To whatever extent this is true
and ought ta be true. they are outside the
purview of this paper.

3. The humanities and social scientes. It is in
the study of history, philosophy. economics,
sociology, and government, and their varigus
subdivisions and interdistipling -y
combinations, that free expression on
controversial topics seems most
indispensable, 1t education is tg lead to
optimum progress in givilization. After
gaining a beginning basis of factual
knowledge, each student must be aliowed to
form his own 0Opinions and express them. it
is thus that his interest will be stimulated,
his curiosily whetted, sa that further studiss
will become a fascinating adventuse rather
than a routine choré. Let each student have
the leeling of a free citizen who is not
temporanly under restraint {except the
restraints of courtesy and relevancel.

All Education is Self-Education

Students sacrifice their time to attend college and
make use of the opportunity in numergus ways
according to thair individual lifg-styles, but one
certainly is that no one is “given’’ an education
without effort on his own part. This effort,
however, may well involve a good deal of leisurely
contemptation {"giving college 2 chante to work
its way through the boy”}, and it can be largely a
pleasurahle pursust of curiosity, though at times
streauous and afl-absorbing. 1t need not and
should not be either dull or painful. Sadly. there is
some evidence that some professors are affficted
with what Sir Eric Ashby has called “"Calvinism of
the intellect"——believing that nothing can be
good unless it is painful,



Hete we are discussing matters with which the
courls rarely concern themsetves directly, but
there have already been occasional decisions in
which these considerations appear. &1 least
obliquely. For example. a teacher in his third
Rrobationary year at Coatinga Junior College in
Catifornia was dropped at the expiration of his
contract atter dug notice, a writlen stalement of
1easons. and a hearing belore the board of irustees.
A California court of appeal sustained the
determination, and made a part of the court
record some excerpts from the findings of fact by
the board of trustees:B

{1} The teacher’s philosophy with respect to
grading is unsuitable for the junior coliepe
level and is contrary 1o actepted
practices . . . in that he has an
extremely ‘tough’ attitude toward his
students which causes excessive dropauts
during the semester and between
semesters; his severity of grading, his
tough phitosophy, his sarcasm toward his
students, particularly those who may
disagre2 with his phitasophy. resufts in
many students either failing to take his
courses or failing to comptete them,
sesulting in said students missing an
important basic course.

{2 He proved ineffective a5 a counsalor, with
extremely poor  rapport with  bis
students .

{3) He has a @eneral reputaticn among

students, faculty. and the community as a
contentious Person. which lessens their
respect for him, thereby reducing his
effectiveness asa teacher.

Much Petty Friction and Busywork Can Be
Eliminated

There alse persists to some exteni. even in
advanced graduate and professional  colleges.
something of the ides that [earning 1 @ hating
process, in which the fearner must be made as
uncomfortable as  possible, humlisted  and
subjected to psychic stress from artificiai causes.
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This can be cultivated by the personal relations
between protessor and student and by adherence
to the routings of reguiring voluminous term
papers, midterm papers. and 00 fregJent tests and
examinations These gractices, carried to excess 8s
they often are. bring 2fong with them so much
unnecessary and damaging stress that they become
counter-produclive as far as learning is conterned,
and lead to such childish aberrations as so-called
“cheating” on examinations and the buying angd
selling of required papers.

This 9ives much concern to professors who afe
gither unaware ol o upwilting t0 adopt alternative
ways of conducting classes that would maks these
peccadilloes impossibie. Probably papers should
not be required uniess the profassor can tind time
10 read them carefully and discuss sach one with
the student concerned. The schems of requiting
scorgs of lengthy papers, so numerous and
voluminous 3 t0 be read only by student
assistants or perkaps not read at alt, is bound to
bring ahuses hecause it is a denial of a candid and
informed personal relationship between protessor
and student. There are various ways of making
“cheating” on examinations impossible. among
which are publishing the questions weeks in
advance of the date or permitting students to use
texthooks and reference books and papers in the
gxamination room. Othesr variations and
rehinements of these are possitle.

The conclusion s that somehow we musi rse
above the adolescent idea that the teacher is the
natural enemy of all students and that the utmost
student ingenuity must be devoted to ways of
"beating the system,” such as burglary 10 abtain
examination questions of the exercise of plagiarism
in a hundsed varieties, from stealing the work of a
fellow-sstudent to buying term papérs from a
commercial research firm. | ventuie to doubt that
these things can be preventad by state faws or by
harsh disciplinary rules providing for severe
penalties. They can simply be relegated to history
it we supplant menieval methods of teaching and
testing wrth new ways based on a courteous and
urbane relationship  betwsen professor  and
student, each taking part as 2 Jearner 1n a mutually
helpful partnersvip.



A Rubber Yardstick May 8e Warse Than Nane

No doubt you wilt instantly recognize that this
may call for, in many inslances. smaller classes,
smalfer student-facully ratios. 1o allow professors a
fait opportunity 1o do their jobs. Cansider what
this means in terms of financing. and ponder
especially what ils impact iS upon the tons of
esoteric papers reporting alleged  “cantrolled
experiments” purporting 10 show no gain from
small classes. This is because the standard tests
measure Only a small frattion of the resuits of
human development. They are like the inspection
of the elephant by the six blind men of
Hindustan—~the one .yho qrasped the tail
concluded that the animal was very like a rupe,
and the one who stumbled against the leg was
equatly sure that the animal was very like a tres.

To measure persons against each other according
ta the numbers of details they remember from a
narrowly structured course of a few weeks 15 to
ignore that the actual outcomes 0f education
persist for filty years, indesd forever, and that
they are not numerically measurabie. Anyong who
understands this will hesitate to believe a smatl
class is not betler than a larg? one. other factors
being equal. 1f we measure only the short-term
results that can be reduced 10 arabi¢ numerais and
decimat paints we fall ynawares into the grand
iflusion that the unquantifiabie outcomes can be
ignosed. and forget that @ half-truth may be the
meost deceptive kind of untruth,

Opportunity for debate. sometimes impromptu
and sometimes formally prepared. is of the essence
of fearning in the sacial studies and humanities.
and any hint of letting 2 student’s mark be
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nfluenced by his personal views of a controversial
guestion myst be avoided. In the interest of
openness Students should fee) frea to express thew
own preferences with complete sincerity. In many
college classrooms 1his is nat now the case. In
some, it is the case.

This is a mattar with which the courts have as yet
had littie to do. One cauld cite a dazen decisions
in which medical students or law studenls have
been declared failures and denied the degree, but
these would nat be in point here, because on the
surface. at feast, they do not involve academic
freedom.

My proposal S simply that in the appropriate
colleges, and in the appropriate departments of
universities, the faculties in general take steps to
place more emphasis than ever before on
safeguarding and encousaging the atademit
freedom of the student. Entourage open. candid,
fearless discussion of controversial questions. Set
up smple and fair procedures whereby students
who fee! aggrigved by the granting or withholding
of marks or academit credits gan readify obtain an
unbased review of those aclions, similar to the
processes now required in disciplinary cases, Up 10
now, the power of the professos of instruttor in
these academic matters IS regarded a3 virtually
absolute——a situation that is really not heafthy,
and not in accord with currently rising standards
of fairness. An occasional orderty and searching
review of some of his decisions and practices might
be exteedingly gaod for a professor or instructor
who is altogether too rigid or hasty of
conteraptuous of the dignity of the individual in
his judgments. 1t might also tend to improve
greatly the openness. candor, and integrity of the
instructional processes throughout the
institution—-a qain ol incalculable value.



FOOTNOTES

Parker v. Board of Education of Prince Georges County, {U.S.C.A. Md.), 348 F.2d 464 {1965);
affirming 237 F. Supp. 222 {1985).

Wieman v. Updegraff, 344 U. S, 183,73 5.Ct. 215,97 L Ed. 216 {1352},
Keefe v. Geanakos, {U.S.C.A., Mass.), 418 F.2d 359 (1969); reversing 305 F. Supp. 1091 {1969),

Maitloux v. Kifey, (U.S.C.A., Mass.}, 448 F.2d 1243 {1971), affirming (U.S.D.C., Mass.), 323 F. Supp.
1387 L1gh).

Hetrick v. Martin, (U.S.0.C.. Ky.). 322 F.Supp. 545 (1971); judgment adverse to e teacher was
entered February 29, 1972, On appesl to the Sixth Circuit Court of Appeals, oral srguments were
heard April 12, 1973. The decision of the Sixth Ciscuit, in Jung 1973, affiemed the adverse judgment.

Raney v. Board of Trustees of Coalingd Junior College Mistrict, {Cal. App.), 48 Cal. Rptr. 585 (1966).

81—
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The Statutory Basis

Women's rights in education today are based, in
large measure, on statutory provisions of federal,
state, and even Jocal government. In addition,
educational institutions which receive federal
contract money are subject to an executive order
of the president} and implementing orders and
guidelines requiring equal employment
opportunity regardless of sex. For purposes of our
giscussion today. | must assume that you have
some familiarity with this legislation; my initia!
commenis therefore will concern the differing
legal foundations of women’s rights vis-a-vis
private and public educational institutions.

The Equal Pay Act of 19632 ang Title VI of the
Civil Rights Act of 19643 now apply both to
public and to private employers. Women are
protected from sex discrimination with respect to
the terms and conditions of their employment. as
well as with respect to receiving equal pay for
equal work performed. However, the obligations
of public and private employers are not identical.
Public employers have both an advantage and
disadvantage when compared with private
educational employers.

The advantage is a recent one. White the Equal Pay
Act now covers ail employees, of public as well as
private institutions. only the federal government
itseif may sye a public instilution, whether for
damages or injunctive relief, under the Equat Pay
Act. This restriction results from a ruling of the
United States Supreme Court in Employees of
Department of Public Health and
Welfarev. Missouri earlier this yeard  White
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relieved of liability with respect to a lawsuit filed
by a private attorney on behalf of an individual or
group of employees. the public employer’s
disadvantage is that it is subject not only to
lawsuits brought under the Equal Pay Act and the
Civit Rights Act but also to fitigation brought
directly under the Fourteenth Amendment to the
U.S. Constitution. Constitutional litigation under
the Fourteenth Amendment first requires a finding
of “state action” on the part of the employer. The
question of the required relationship of an
educational employer to state government is
currently under consideration in a Sex
discrimination lawsuit filed by 1na Braden against
the University of Pittsburgh, a "state-related”
institution.® State and tocal faws also often
differentiate with respect to jurisdiction over
public and private employers. with coverage of the
latter often bging more extensive than of the
former.

in considering women's rights in education today,
it is useful to consider the various aspects of the
employment relationship separately.

Recruiting and Advertising for Employees
Recruiting

Fair employment practice {aw 1oday requires that
tefraining from discriminating against women is
often not enough. An affirmative Jbligation to
recruit women will be required in indny instances
when the employer i§ & federal contractor required
to fite an affirmative action program of where an



employer has discriminated against wamen in the
past with the result that women are not
adequately represented in the work foree.

The obligation of fair recruitment may oblige an
educational institution t¢ rectuit employees from
sources not previously used. For example, a
college accustomed to recruiting its teachers from
a co-educational university in ilS own community
and men's colleges throughout the state may be
obliged to recruit from women’s coileges as well B

Advertising for Employees

While employers have an obligation not to indicate
a sex preference in the body of an emptoyment
advertisement absent a “bona fide bccupational
qualitication” for the job,” it is clear today that
this obligation also requires an employer 10 ensuca
that its advertisements are not placed in classified
columns under headings specifying a sex
testriction. Indeed. under language of some state
statutes and local ordinances, @ prospective
employee may sue the newspaper that places an ad
undes "Help Wanted——Male,” as well as the
employer placing thead. In Pittsburgh Press v. The
Human Relations Commission, decided by the
United States Supreme Court this vyear. a
Pittsburgh city ordinance was interpreted to
prohibit the publicaton of such “sexsegregated™
column headings. and was then upheld as
constitutional  against the claim that, thus
interpreted, a denial of freedom of the press
resulted.8 Sinca testimony in the Pittsburgh case
established that if no instructions are forwarded
by an employer. the newspaper itself will select
the column heading under which it assumes an
advertisement shouid be placed.9 an educational
institution, to protect itself, must not only
carefully draft the language of the advertisement
itsalf but aiso should specifically request that its
advertisements be placed under a sexually neuter
column heading.
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Refusals to Hise
Refusals to Hire Married or Pregnant Women

Emplayers, particularly educational institutions, in
past years ofren refused to hire married women,
Without going into the purported reasons for
prefe ring 11 hira single women, it should hardly
be su1, risin, that those who once refused to hie
mafrier woalBn now tuin pregnant women away,
While the Guidelines on Discrimination Because of
Sex of the Egqual Employment Dpportunity
Commission (EEQC) make clear its view that such
practices ate illegal,1Q no court has yet ruted on
the question of an employer’s refusal to hire &
pregnant woman. Failure to hire married women,
however, when an employer does hire married
men, violates Title VIl of the Civil Rights Act.
Such a practice was considered and declared itlegal
by a federal appellate court in Sprogisv. United
Airlines. 11 I1n Sprogis, the aisline had sefused 10
hire married women for positions as stewasdesses.

Anti-Nepotism Rules

Many educational institutions aiso refuse to hire
women whose husbands they employ. While
nepotism or the practice of hiring one’s retatives is
a practice that in the past has led to perpetration
of race discrimination, a grohibition of hiring
mose than one member of a family il too often
has ihe effect of denying jobs to qualitied women,
thereby promoting sex discrimination. For this
reason, the Department of Health, Education and
Welfare {HEW), in guidelines issued last year
applicable to educational institutions holding
federal contracts. has declared that where
anti-nepotism rules have a disparate effect upon
women, it will view such rules ag iliegal .12

While few tourt cases have considered the validity
of anti-nepotism rules of educational employess,
one federal appellate court has fuled that such



policies rase a8 substantial lederal  questran
requiriné; the convening of a three-judge federal
goust.t

Testing

Fair employment practice decisions define
“testing” to include any type of test of condition
which a prospective employee must meet as &
eandition of employment. Since 1971 it has been
clear as a result of a decision of the United States
supreme Court in Griggs v. Duke Power that if an
employment test has a disparate citect upon one's
face, its yse cannot be continued absent a showing
that the test involved has been "validated.”t4 The
concepl of validation requires that the test be
demanstrated 1o be one that tests characteristics
of job apphcants refated to the work that they
must actually perform. in addit:on. before an
employer may use even a validated test which has
the effect of discriminaling against one sex, ihe
emplayer must prove the need to use suth a test as
a metter of business necessity. In other words, i
an alternative method of employee selection could
be ysed that would have the desired effect of
screening out those candidates not suited for the
job without having a disparate effect on members
of ane sex, use of the testing method having sych a
disparate effect would be illegal.

While most tests challenged to date as
discriminatory have been general intelligence tests
alleged 10 have a racial impact, it is likely that
certain types of practices common to educational
institutions increasingly will come under attack as
sexually disceiminatory. Use of subjective eriteria,
whether for initial hiring or for promotion, can be
expected to be rufed illegal where the resulting
employment decisions have a disparate effect on
the hiring or promotion of women.

in particuiar, use of a faculty or appointments or
tenure committee permitting each individual
committee member to vote a subjective. and
therefare possibly prejudicial, view when
considering promotion of a member of the facuity
may be prohibited by the Civil Rights Act of
1964, Case law already provides that subjective

decisions of a superior based on unwritlen and
anknown standards constitue a violation of the
act when the resuiting decisions have 8 disparate
effect on members of a minority race.!5 In the
same way, it can be expected that if faculties fail
10 appoint and promote women in Proporion to
the numbers of men who appear guahfied for
academic positions, federal courts eventually will
require use of abjective criteria in faculty hiring
and promotional degisions.

Cascs have already been filed and some
out-of-court settlements secured in situations
where women feel that their failure 10 achieve
tenure was motivated by discriminatory
considerations. ln addrtion, a federal court order
in mid-1973  awarded preliminary  eeliel to
Or Sharon Johnson against the University of
Pittsburgh for ats failure to promoie her 1o & full
professorship and giant her tenire on its medical
schoot faculiv.'B Dr Jonhnson's case was filed
under Title Vi1 of the Civit Rights Act of 1964.
White its standards arguably may be higher than
those established in litigation under the
Fourteenth Amendment to the United States
Constitution, a8 number of federal agpellate courts
have now apptied Title Vil standards relating to
employmeant testing to Fourteenth Amendment
cases. 17 In view of these decisions. there would
appear today to be no difference in the applicable
standard in testing cases, reqardless of whether
court action is filed under Title VIl of under the
Fourteenth Amendment alone.

Leave Policies and Fringe Benelits Programs

Educational institutions, typically, have been more
generous in making legave time available to
employees than have other employers. H is ironic
indeed that litigation alleging sex disctimination in
leave pohcies has more oftén been directed 2gainst
educational employets than othees. Sabbatic
feaves, although often alfeged to be less readily
available t0 women than to men, 10 date have not
been the subject of extensive litigation. &t is
maternity feave policies that have generated
lawsuits in largest numbers.



Maternity Policies
Enual Avalability of [eave

Early cases in lower federal courts concerned
whether the granting of maternity feave could be
restricted 10 teachers who had tenurel8 or
whether an employer could adopt different
poticies for its married and uawed emptoyes.i9 In
hath situations, courts ruled in favor of the general
availabifity of such leaves to female employees,
regardless of whether they were tenured or wed.

Maternity Jeava typically is available for a period
of time after childbicth as well as bafore. Qften
employers may permit an employed g remain
away from work until the child reaches the age of
one or two. It therefore was not surprising that a
male teacher eventually wenlt to court seeking the
right to a leave of absence for child rearing
purposes after his wife gave birth. The federal
district court invofved ruled in favar of a father's
right 1o a leave of absence under the universityé's
maternity leave policy where he was employed.20

Mandatory Aspects

Although occasional lawswits have tested the equal
availability of maternity leave. the vast majority of
cases have challenged maternily  regulations
requiring a teacher to take 2 leave of absence ata
certain stage of pregnancy regardiess of her ability
to perform a job and regardless of whether her
dactor is willing to permit her to continue
working.

An early case reaching a federal appellate court
concerned @ woman employed by the military. In
this case, the court upheld the right of the
government to discharge a pregnant officer.2)
Later cases have litigated the rights of clerical
employees and teachers 1o work while pregnant. In
these cases, different federal appellate courts have
ruled different ways. At this time theCourts of
Appeats for the Fifth?Z and Fourth23 Circuits
have upheld employers’ mandatory maternity
leave rules, while_the Courts of Appezls for the
Second.24 Sixth,25 and Tenth Circuits8 have
been persuaded that pegaancy should not be
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treated difterently from gther temporary medical
disabilities. In view of this conflict amang the
federal appeliate «ourts, the United States
Supreme Court has now agreed to hear the
La Fieur and the Cohen cases, two of the cases in
which appeliate #ourts reached ditfering results.

It is usefut to note that while the United States
Supreme Court this fait will cansider a leacher’s
1ight 10 continue working duting pregnanty while
she is medically fit, the cases which the Supreme
Court will hear are cases arising under the
Fourteenth Amerdment only. Interpretation of
the Civil Rights Act of 1364 by the Equal
Employment Oppartunity Commission requires
employers to treat pregnancy for all fringe benefits
and {gave purposes like other temporary medical
disabilities.Z8 The lower federal courts only now
arg beginning to be confronted with tha need to
resolve these same maternity leave questions under
the strict standards of Title V11, Although ail
employers with more than {fteen employees are
now covered by the Civit Rights Act, many
lawsuits are likely to continue to be brought under
the Fourteanth Amendment alone, The continued
vitality of the constitutional provision in
maternity cases is due in part to the procedural
technicatities of Titte Vi| fitigation. In particular,
tha 180-day waiting period after a charge has been
filed with the EEQC before a complaint may be
fited in a federal district court is apt to be 2 major
obstacle to proceeding under Title Vi, if a quick
determination of a person’s rights is required. To
date, no decisions have yet been handed down by
any fedesal courts with respect to the required
treatment of pregnant employees ynder the Civil
Rights Act of 1964,

Refated Benfits

While maternity leave itsetf s now a major issue
for emptoyers of women, the required treatment
of pregnancy for leave purpnses appears simply 1o
be the cornestone of a host of issues cancerning
fegal rights of employess before and after
childbirth. Teachers have now successfully sued to
gain the right 1o use their accumulated sick leave
for maternity puwiposes and 10 demand
reinstalement of senigrity lost as a8 result of



absences due to maternity.28 Cases have also been
filed. although nat yet decided, challenging the
lesser disabitity insurance benefits provided under
group plans by employess far childbirth as
compared with employer benefits provided for
other medical conditions.30

Termination or Retirement
Terminatton

Although marriage is generally no longer
considered adeguate reason 10 discharge a female
teacher, pregnancy often is now 50 treated. A
number of the maternity Jeave cases mentioned
above tnvolved plaintiffs who were denied the
right to a maternity leave and were discharged
instead. It is possible that the Supreme Court
decisions in Cohen and La Fleur will resolve this
issue as well when it considers the right of 8
pregnant teacher not 1o be required to take 8 leave
of absence against her will.

A woman who is not permitted to work while
pregnant also often will be singled out for special
treatment with respact 1o statutory benefits for
which emplovees out of work are usually eligible.
Demals of unemployment compéensation to
women who ovoluntarily [eave work due 10
pregnancy are more often the rule than the
exceptiond) State statutes denying benfits to
woriien ghie to work and seeking work, although
pregnant, have recently been declared invalid in a
number of states either by federal or state
courts.d2 A California statute prohibiting
employees from qualifying for state disability
insurance provided pursusn® 10 its unemployment
compensation scheme was also recently ruled
unconstitutional by a threa-judge federal court. 39
Whether teachers are eligibie for such benefits
depends. of course, upon state law in each
jurisdiction. In at feast one of the decided cases
however, a teacher was the successful plaintiﬂ.«'i‘f

flatirement

Some employars require women to retiré at an
earlier age than men. Differential retirement ages

based on sex have been successfully challenged in
federal courts. g5 have pension plans which provide
retirement c2 efits to men and women at different
ages 35

Due to the difference in the life span of the two
rexes, pension benefits payable on a monthly basis
also often previde a lower dollar amount each
month to women than 10 men. The Equal
Employment Opportunity Commission and the
Oepartment of Labor originally both agreed that
an employes’s obligation was only to pay equal
dollars into a retirement fund for employees with
tomparable sataries regardiess of their sex. New,
however, EEQC guidelings require that equal
benefits be paid out ta men and women 36 No
decisions have yet been handed down by federal
courts on this issue. However. a charge has
recently been filed with the EEQC by the
American  Nurses’  Association  against  thiee
universities. In each case the retirement plans
challenged pay lower monthly benefits to women
than to men where the salanes of the two sexes
were comparable during years. All three plans are
sponsored by Teaciers Insurance and Annuity
Association of America (TIAA}.37 1n addition. a
fawsuit was filed late in 1972 against the
Connecticut State Employees’ Retirement AGl
which, it is claimed, discriminates on the basis of
sex in favor of women.J8

Conclusion

While relatively few court cases have been decided
relating to women’s rights in education. especially
those rights dealing with the terms and canditions
of employment, the cases which have heen won
are substantial firs1 steps in the task of estabfishing
equal opportunity for women. These casss indicate
that tha courts are willing to follow the precedents
set in earlier years in race discrimination cases and
apply the law to the area of sex discrimination. By
utitizing hoth the federal and state laws availab!le it
is likely tnat the next few years will gstablish
firmly the right of all persons to be free of
invidious discrimination and base employment
rights upen one’s abilities rather Lhan one's sex.
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FACULTY EMPLOYMENT RIGHTS-—THE SUPREME COURT SPEAKS

Thomas 8. Biggs, Jr.
University Altorney, University of Florida

The title of this paper is “Faculty Employment
Rights-—=The Supreme Court Speaks.” It will
therelora deal primarily with recent decisions of
the Supreme Court of the United States an faculty
employment rights. | think we all recognize that
any reference to the Supreme Court speaking on
this subject brings immediately to mind the
decisions of that court handed down exaCtly ane
year minus three days prior to today in the Roth?
and Sindermann? cases. These cases have received
much attention in the educationar ¢community
sinte that time—~~and rightly so. They can truly be
lzbelled as "landmark cases.” In approaching this
subject today, | intend tc analyze the facts ol
these two cases in order to portray the issues
presented in the lower courts as well as in the
Supreme Court. My analysis of the Supreme Court
decisions will then attempi to demonstrate their
impact on facully employment rights.

Roth——The Facts

Mr. Roth was an assistant professor at Wisconsin
State University ——Oshkosh. He was emplayed on
a one-year contract for the 1868~69 school year
on a nontenured basis. During the fall of 1968
there arose on the campus of that university, as
well a5 on campuses of other universities across the
country, controversies and disturbances involving
the administrators of the university and the board
of regents. Plaintiff Roth added his voice to these
conteoversies and was vocal in his criticism of the
administrators of the university and the board. In
January of 1969 the president of the university
notified Mr. Roth that his contract of employment
would not be repewed. He gave no reason for the
nonrenewal decision, nor did he offer an

opportunity for a hearing whereby Mr. Roth
would Le aflorded a forum to teniest the decision
on the merits. Shortly after this degision was
communicated to Mr. Roth, he filed an action for
declaratory and injunctive relief in the Federal
District  Court for the Western District of
Wisconsin,3 joining as defendants the president of
the university and the Board of Regents of State
Cclleges. He alleged that the reason that the
defendants failed to repew his contract was
retaliation against him for expressions of opinion
in the exercise of freedoms quaranteed by the First
and Fourteenth Amendments of the Constitutimn
of the United States. He further alleged that tte
decision was not made under ascertainable and
definite standards governing defendants in making
the decision and that the decision had caused 2nd
would cause damage to his professional reputation
and standing. He sought judgment that his rights
and the rights of others similariy Sitvated under
the First, Fifth, and Fourteenth Amendments to
the Constitution were violated:

. by the decision itself;

2. by the failure to provide for hearing on the
merits of the decision;

3. by the failue to give reasons for the
decision; ans

4, by the failure to make the decision in
accordance with ascertainable and definite
standards previousty fermulated.

In addition, plaintiff sought an order of the court
directing his employment for the 196370 school
year.



The district judgs held that procedural safequards
had not been afforded Mr. Roth. The judge
reasoned that the decision nat to retain him could
not rest on a basis unsupported by fact or without
reason and that, such being the case. procedural
safequards were required against nonretention in
violation of First Amendment rights and against
arbitrary nonretention. He stated ‘hat minimurn
safeguards include;

1. astatement of reasons for discharge;
Z. notice of hearing;

3. ahearing at which the faculty member must
have reasonable oppostunity to  submit
evidence refevant to che stated reasons.

The court further stated that the burden of going
forward with evidence and the burden of proof tay
with the professor. and that it was incumbent
ugon him to make a reasonable showing that the
reasons given for nonretention were wholly
inappropriate as a basis for decision or wholty
withaut basi¢ in fact. The court further held 2% 2
matter of faw that the facutty member was not
entitled to a “code of conduct’'——i.e., previously
formufated ascertainable and definite standards, the
violation of which would ressIt in nonretention
and comgliance with which would result in
retention. The decision of the courl 45 has just
been related was given in response to motions for
summary judgment fited by plaintiff and the
defendants. The decision as to the foregoing
matters was based upon legal principles applied to
conceded facts. The court did not decide the issue
of whether Mr. Roth's nonretention was in
retaliation for his expression of opinion. which
expressions were alleged by him to be protected
by the First and Fourteenth Amendments.

Upon granting plaintift's motion for partial
summary judgment. the District Count ordered the
defendants to furnish reasons to Mr. Roth, to give
notice of hearing, and to provide a hearing for him
in accordance with its decision. The court further
provided that if such were not done by a date
certain, the university was required to offer
Mr. Roth a contract for the 197071 academic
year. The defendants appealed from this decision
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10 the Umited States Circuit Court of Appeals for
the Seventh Circuitd The Court of Appeals stated
the issues in the lower court as follows:

1. Was the decision pot 1o retain in retaliation
for canstitutionaliy protected expression?

2. Was the facully member constitutionally
entitied to be retained of be given reasons
for nonretention and a heating on the merits
of the decision not to retain?

The appeltate rourt correctly stated that the first
issue above had not been decided in the District
Court, leaving Only the second issue as being
before it. The Court of Appeals affirmed ths
decision of the fower court by a two 10 ong
decision. Dissent was entered by Judge Duffy, the
senior circuit judge for the Seventh Judicial
Circuit, stating essentiatly that the majority
opinicn in the appeliate court and the oginion of
the district courtwent beyond the present state of
the law and would effectively destroy the tenure
system.

Sindermann—--The Facts

Professar Sindetmann joined the faculty of Odessa
Junior College in Septembes of 1965 under a
contract for the 1965-66 school year. Ddesss
Junior College did not have 2 formal tenure
system. Profassor Sindermann continued on the
facutty under successive one-year contracts until
May 29, 1969, when he was informed that his
cantract would not be renewed for the 186970
school year, Immediatety after this decision was
communicated to Professar Sindermann, he filed
an action in the United States Oistrict Court and
contemporaneously therewith requested that he be
given a hearing by cotlegs authorities. No such
hearing was afforded. The action in the Oistrict
Coust named the president of the college and the
Board of Regent: of Odessa Junior Cotlege in their
official and individual capacities as defendants. He
alleged that the refusal to renew his employment
contract was based upon his exercise of Fiest and
Fourteepth Amendment fights of expression.
association, and petition. He futther alleged
viofation of due grocess in connettion with the



refusal ta renew the cantract. The defendants fijed
a motion for summary judgment. The Ditrict
Court in an unreported decision held that the
refationship between plaintiff and defendant was
controlled by contract and that the rights of the
parties under the contract were clear. It granted
summary judgment in favor of the defendants and
against the plaintiff. Plaintiff took an appeal from
the order of the District Court t0 the United
States Court of Appea!s for the Fifth Circuit.d
After the sppeal was taken. but hefore rendering a
decision in Sindermann, the Fifth Circuit entered
its decision in Pred v. Board of Public instructionS
classitying the rights of persons in positions such
as plaintiff as being constitutional rather than
contract rights, and upon finding that their
decision i the Pred case controlled the
Sindermann case. reversed the lower court and
remanded for further development of the fatts.

The Fifih Circuit, after detiding 1o remand the
case. felt it appiopriate to comment on the
plaintiff's contention that the callege denied him
procedural due process by failing to give him a
hearing. In arder to determine procedural devices
which ought to be available to
Professor Sindermann, the court said that it was
first necessary to determine whether of not the
teacher had tenure or an ‘expectancy of
reempioyment’’ under the policy and practices of
the institution. [n using the term “expectancy of
reemployment” the Fifth Circyit cited its own
decision in Ferguson v. Thomas’ and the decision
of the Circuit Court of Appeals for the District of
Columbia in Greenev. Howard University.8 It
stated that the record was 100 scanty {0 make such
determination with regard to
Professar Sindermann but did refer in a footnote
to a paragraph in the Faculty Guide which
provided as follows:

Teacher Tepure: Oiesss College has no tepure
system. The Administration of the College
vishes the facully member 10 feel 1hat he has
permanent tenure as fong as his teaching
services are satisfactory and as long as he
displays a cooperative attitude toward his
cowarkers and his Superiors, and as lang as he
is happy in hiswork.9
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The cow! stated that if an expectancy of
reemployment was found to exist on the facts,
then notice and heariny would be required in
accordance with standards established by its
decision in Ferguson.

1 think 1 worthwhite here 1o depart somewhat
fzom the thems of this paper to examing a portion
nf the Ferguson decision. In that case the Fifth
Circuit Court of Appeals held that a faculty
member without tenure but wath an expectancy of
reempioyment could only be terminated for cause.
It stated that minimum procedural dus process in
that gircumstance requires the institution to do
the following: 10

1. Advise the faculty member of the cause of
causes for his discharge in sufficient detail to
enable the faculty member to show any
error that may exist.

2. Advise the facuity member of the names of
witnesses and the nature of their testimony.

3. Provide the faculty member with a
meaningful opportunily ta be heard in his
own defense,

4. Conduct the heaiing befare a tribunal that
both possesses some academic expertise and
has an apparent impartiality toward the
tharges.

The court in Sindermann further stated that if no
gxpectancy of reemployment existed, then a
procedure ditfering from the Ferguson procedure
should be employed and outlined that procedure.
The court reaftirmed the right ot an institution to
hire faculty members an & probationary basis and
conciuded that decisions not to ceemploy
probationary faculty members may be based upon
any reason Of no reason at all. 1t stated that if a
professor intends to assert that the nonrenewal of
his contract of employment was in punishment for
exercisg of constitutional rights or otherwise
constitutes an actionable wrong, then the faculty
member must:



1. Notily the institution with reasonable
prompiness of his cantentions in sufficient
detait so that error may be shown.

2. Request a hearing.

The institution must then constitute a tribunal to
conduct a hearing that possesses some academic
expertise and has apparent impartiality toward the
charges. The court provided that the hearing must
includa the right to:

1. Produce witnesses and evidence.
2. Confront and Cross examine witnesses.

3. Dfifer a meaningfu! opportunity 10 develop a
record.

An important distinction should be noted; (o wit,
unlike termination for cause cases, the faculty
member here bears the burden of initiating
proceedings and proving that a wrong has been
dane by not rehiring him.

In suppart of the procedure thus outlined by the
court, itstated:

Schoal-constituted review badies are the most
appropriate forums tor initially determining
issues of this type, bath for the convenience of
the parties and in order to bring academic
expertise to bear in resolving the nice issues of
administrative discipline, teacher competence
and scheol policy. which so frequently must be
balanced in reaching a proper determination. !

The court further opined that a court whose
jurisdiction is invoked in these matters should
ordinarily stay its hand untii the institutional
procedures outlined by the court and as previously
outlined in the Ferguson case are allowed 1o
function and run their course. After the academic
processes are concluded, if court action is still
necessary, then the court witf have advantage of
the tecord devéloped within the institution. Such
recard would be entitled to great weight.
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Summary of Roth and Sindermann
in Lower Courts

To summarize the Roth and Sindermann cases,
after the decisions of the Seventh and Fifth
Circuits respectively, we find that in each case the
issue of free speech protections has not heen
factually determined. The Seventh Circuit has
sustained plaintitf Roth's contention that he was
constitutionaily entitied to 8 statement of reasons
for discharge and a hearing thereon. This issue may
be referred to as the procedural due process issue.
The Seventh Circuit decided adversely to Mr, Roth
in his contention that the decision by the
university rot 10 renew his ctontract was
canstitutionally invalid because it had not been
made in accordance with definite and ascertarnable
standards.

The Fifth Circuit coust in Sindermann reatfirmed
its decision in Ferguson that a nontenured faculty
member with an “‘expectancy of reemployment”
could only be distharged for cause and reaffirmed
the applicable notice and hearing standards in such
cases. It further held that a nontenured faculty
member without an expectancy of reemployment
but who tontended that the nonrenewal was in
punishment of exe.cise of constitutional rights
coyid initiate proceedings that would 2llow him to
prove his conteation &nd set out minimum
standards for such pracedures.

Roth and Sindermann——The Supreme
Court Speaks

The Supreme Court of the United States in five to
three decisions reversed the Tower court in the
Roth case and affirmed tn the Sindermann case. In
foth, the Court ceviewed the factual situation as
developed in the lower courts and ¢eferred
specificalty to Wisconsin statutes which provided
that tenured faculty could not be discharged
except for cause Upon writtén charges pursuant to
oracedures sat oul in the statule, and to the
Wisconsin statute on nontenured faculty which
provided for revigw of decisions to dismiss



nontenured faculty prior to the end of the
contract year but which offered n¢ protection for
refusal 10 renew a contract of employment after
its expiration. The Supreme Court agreed with the
Co.:t of Appeals that Mr. Roth's allegation that
the deciston of nonienews! was based upon
reasons violative of his right to free expression was
not belore it but that it only had for ils
consideration  the issues arsing out of his
allegations with regard te procedural due process
rights. It stated that the only question before it
was whether Hoth had a copstitutional right to a
statement of reasons and hearing on the decision
not to renew made by the president of the
university and the board of regents. The Supreme
Court held that he did not.

The Court stated that the requirements for due
process 3pply only to situations involving the
deprivation of interests encompassed within the
Fourteenth Amendmeant's protection of fiberty
and property and that it is necessary to loak to the
intecest, the deprivation ¢f which is atleged, 10 see
if such interest ig within these Fourteenth
Amendment protections. In this case the interest
to be examined is Mr. Roth’s interest in
reemployment.

in discussing the contept of liberty under the
Fourteenth Amendment, the Supreme Court
quoted from fts decision in Meyer v. Nebraska: 12

While this court has not attempted to define
with exactness the liberty . . . guaranteed
{by the Fourteenth Amendment], the term has
received much consideration, and seme of the
included things have been definitely stated.
Without doubt, it denotes not mere freedom
from body restraint but alsg the right to engage
in any of the common occupations of life, to
acquire usefut knowiedge, 1o marry, establish a
home and bring up chitdren, to worship God
according to the dictates f his own conscience,
and generally to enjoy those privileges long
recognized . . . as essential to the orderly
pursuit of happiness by free men.

The Coust then said that there may be cases in
which a refusal to employ a person by the state
might favolve interests in “liberty.” It specifically
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pointed aut that charges might be made in
connection with refusal to employ that might
seriously damage standings and associations in the
communily. More particularly, it referred to
charges of dishonesty or immorality, where such
charges place a person's goog name, reputation,
honor, or integrity at stake. In such 3 case, due
process would require an Opportunity to refute the
charges before university officials. By footnote the
Court indicated that the purpeez of such a hearing
is to provide the person an opportunity 1o clear his
name and that once a person has clearad his name
the employer remains free to deny employment
far other reasons. The Court further held that
declining to reemploy Mr, Roth did o3t impose
upon him a stigma or othar disability inat would
foreclose his freedom to take advantage of other
employment opportunities. In such cases a full
prior hearing is required. In a footnote the Court
stated that while a record of nonretantion taken
alone may make him less attractive to some othes
ernployer, it does not establish the kind of
fareclosure of opportunity amounting to a
deprivation of liberty. The Caourt stated:

Itstretches the concept too far to suggest that a
person is deprived of ‘liberty’ when he simply is
not rehired in one job bul remains as free as
before to seek another. 13

The Court then discussed the concept of property
under the Fourteenth Amendment. It held that
the protection of ~rorerty under ‘ne Fourteenth
Amendment is a satxguard of the security ol
interests already acquired in specific benefits. it
cited examples of types of properly interests
safeguarded by the Fourteenth Amendment as
follows:

1. Continued receipt of welfare benefits; 14

2. College professor dismissed from a position
held under teaure pravisions;15

3. College professors dismissed during a
contract term; 16

4. A teacher dismissed without tenure of
formal contract but where there existed a
clear imphed promise of continued
employment.17 :



Ta have a protected property interest in a benefit,
a person must have:

1. MWore than an abstract need or desire for it.
2. More than a unilateral expectation of it.
3. Alenitirmate ¢laim of entitlement to it

The puwpase of the constitutional right t0 a
hearing is to protect such claims. The Court went
on to point out that Property righis are not
created by the Constitution but that they are
created and theic dimensions defined by rutes and
understandings from independent sources, which
tules and understandings secure bepefits and
suppart claims of entitlement to such benefits.
The Court held that the plaintitf Mr, Roth
presented no state statute, university policy, or
contract that secured for him an interest in
reemployment or that created a legitimate claim to
such interest. The plaintiff had an abstract concern
in baing rehired but not a property interest
protected by the Fourteenth Amendment.

tr the Sindermann decision the Supreme Court
quite properly pointed out that in that case as well
as the Roth case there was 2 genuine dispute as to
whether the college refused to renew the teaching
canteact on a constitutionally impermissible basis,
i.6.,8s a reprisal for the exercise of
constitutionally protected rights. it noteg that
Mre_ Sindermann’s lack of formal cantragtual or
tenure SSourity in continued empioyment at
(desss Junior College. though irrelevent to a free
speech claim, was highly retevant to the procedural
due process issue, Tt pointed out that in Roth a
mere showing that he was not ehired did not
amount o a showing of a loss of liberty or
property; Lut as the record indicated in the
Stndermann case, Mr. Sindermann alleged that he
had an interest in continued employment at
Odesss Junior College which, aithough not secured
by a formel contract of tenure, was secured by an
understanding fostered by the colege
administration. He atleged that the coltege had a
de fagto tenure program and that he had tenure
wnder that program, relying in part upon the
paragreph from the Faculty Guide quoted in our
discussion of the decision of the Fifth Circuit
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Court of Appeals. The Supreme Court concluded
that My, Sindermann offered to prove that he had
3 property interest in continued emplayment not
less than that of a formally tenured faculty
member at other cofieges. {t restated {rom it
opinion in the Roth case that a person’s interest in
a benefit is @ property interest contemplated by
the Fourteenth Amendment if there are rules or
mutually expressed understandings that support
his claim of entitlement ¢ the banefits, These
cases require due Process notice and hea:ing. An
expressed tenure Provision is clearly evidence of
such @ formal undeistanding, but the absence of
such expressed contractual provision does not
always foreclose the probability that a teacher has
8 proparty interest in reemployment. The Court
esorted  to the law of contracts whergin
agreements. though not formalized in writing, may
be implied and express contractual provisions may
be subpleraented by agreements implied from
words and condust in light of surrounding
circumstances, and furthér where the meaning of
stich words and conduct is found by relating them
10 usage of the past.

The Supreme Court disagréed with the Fifth
Licuit Court of Appeals insofar as the Fifth
Circuit court held that a mere Subjective
expectancy was protected by procedural dug
process. it agreed that My, Sindermenn had atleged
the existence of sules and understandings
promulgated and fostered by state officials that
might justify a3 legitimate claim of entitlement to 8
property interest, to wit, continued empioyment.
It pointed out, however, that proof of such a
property interest would not entitie
Mr. Sindermann to  ceinstatement  but  would
entitie him 1o be informed of the Grounds for
nonretention and obfigate college officials to
provide a hearing so that he might challenge their
sufficiency. Thus, while not completely agreeing
with the court of appeals. the Supreme Court
affirmed its judgment to remand the case 10 the
district court,

Ms. Justice Gouglas and Mr. Justice Marshalt filed
lengthy dissents. Justice Douglas agreed with the
decision of the district court in the Rath case.
Mr. Justice Marshall took the position that every
citizen who applies for a government job I8



entitled to it unless the government can establish
some reason for denying that cmployment. This
entitlement in his view was a property right
protected by the Fourteenth Amendment. He
stated that it was also a liberty~-the libesty to
work which is the very essence of the personal
freedom and opportunity secured by the
Fourteenth Amendment. Mr. Justice Brennan filed
a separate dissenting opinion which for purposes
material 1o this discussion tan be taken as
agreement with Justice Marshall.

Chief Justice Burger filed an oginion concurriny
with the judgments and opinions in both cases,
stating:

The Cousrt holds today only that a
state-employed teacher who has a righ! to
re-employment under state law, arising from
gither an express or implied contract, has, in
turn, a right guaranteed by the Fourteenth
Amendmen! 1o some forrar of prior
administrative Of academic hearing on the cause
for nonrenawal of his coniract.]

Ms. Justice Powell took no part in the decision on
either case.

Conclusion

The majority opinion of the Court in these 1wo
decisions found that Mr. Roth had neither a
libarty of property interest protectable under the
Fourteenth Amendment and at the same time
found that Mr.Sindesmarm. based upen his
allegations, did have a property interest sufficient
to require the college to furnish him a statemeént
of reasons for his nonfetention and 1o piovide a
hearing a1 which he could chatlenge their
sufficiency. The substantive holdings of the Court
in thesa two de%i ions has been summarized in
Russall v. Hodges 'Y by Chief Judge Friendly of
the Second Circuit as follows:

As we understand these opinions, an employse
seeking to show, absent any claim of First
Amendment violations, thal his termination
was a deprivation of ‘liberty’ must demonstrate
that the governiment had made a charge ‘that
might seriously damage his standing and
associations in his community’ or had imposed

‘a stigma or other disability that forectosed his
freedom to take advantage of other
empleyment opportunities' . . . The Court
made ciear that by the latter phrase it meant
something more than the disadvantage
inévitably envailed when a person ‘simply is not
rehired in one job but 1emains as free as before
10 seek another’ . . . 'Mera proof, for
example, that his record of nonretention in one
job, taken alone, might make him somewhat
fess attractive to some other employers would
hardly establish the kind of foreclosure of
opportunities amounting 10 a deprivation of
"Viber ty"”’ . ‘Property’ interests, the
Court held. include not merely contractual or
statutory rights 10 continued employment but
rights acquired under a ‘de facto tenuts
program,’ fesulting from ‘the existence of rules
and understandings, promulgated and fostered
by state officials, that may justify his legitimate

ciaim of entitlement to continued
employment,’ . . . Bul the Court explained
that a mare ‘unilateral expectation’ of

gontinued employment was not sufficient
‘property” to trigges due process guarantees.

In ctosing, | want to mention two cases decided in
the circuit courts since the Supreme Court
decisions. tn Johnson v. Fraley2] the Fourth
Circuit held that plaintiff Johnson, who had
taught for twenty-nine years under a series of
one-year contracts, did state a cause of action in
that she might have been degprived of a propesty
interest in reappointment arising out of her
twenty-nine years of continuous emptoyment and
that she might have been deprived of a libesty
interest in reemployment by reason of damage to
her professional reputation due to the failure to
renew her contract after twenty-nine years of
continuous employment.

in Skidmose v. Shamsock Independent School
District,22 the Fifth Circuit held that
Mrs. Skidmore, a school teacher who had been
employed for twenty-two successive one-year
terms, had neither a liberty of property intefest
protected yndes the Fousteenth Amendment. |
cite these two cases which had virtually identical
facts to demonstrate that the tower courts will
arfive at ditfering decisions based on Roth and
Sindermann. The Fifth Circuit appears 10 be
adhesing to those decisions more figidly than the
Fousth Circuit.
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