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Abstr;ct
The fourtn amendment tc the United States Constitution states that “the

right of people to be secure. . .against unreasonatble sesrches and seizures
shall not be viclated. . .and no Warrants shall issﬁe, but upon probable
cauge.” The privacy of individuals, including students, is therefore
protected, btut only after considering the interests of society. What hap-
pens when there is an alleged conflict between student rizhts and society

rights? » student rights and school rights? What of in loco parentis?

These problems and ofﬁers are iliustrated in our siﬁﬁlated case study of

a student locker search arnd seizure., Our thanks to Professors J. M.
Gradwoh) (Law) and D. K. Hayes {Educational Administration) of the
Universi%y of Nebraska—-Lincoln for an intrcduction to the myriad problems,

and past and potential solutions,
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SIMULATED CASE STUDY:

STUDENT LOCKER, SEARCH AND SEIZURE

Circumstances

Roughly one month before the end of the school year, Officer Victor of
the Lincoln Police Department came to Southwest H. 8. and advised ?rinoipal
Wocdman that Harold Young, & 15 year old sophomore student, was being held

by the Lincoln Police, Officer Victor asked the principal if he would
| mihd gsearching Young's locker, which Mr. Woodman was only too glad to do.
Turing the search, Mr. Woodman found & small quantity of a "controlled
‘substance" stuffed into the toe of a tennis shoe belonging.to Young.
Neither Young nor Young's parents gave permission to search the locker and
no search warrant was sought by Officer Victor. There were two keys to the
locker, one possessed by Yourg and never surrendered by him and the other
retained by the administration of Southwest H. S. and used by Mr. Woodman to
enter the locker, To obtain the locker, Young had signed a card noting

his receipt of the key which he prom;sed to return at the end of the semes-
ter and also agreeing that the school administration could enter the

locker at anytime for any reason without ﬁis permiSéion.

Subsequently, Young was charged by Jjuvenile authorities for driving
without a valid operator's license. A Deputy Couitty Attorney explained that
while Young had been driving a car in which a "controlled substance" was
found, there was no direct evidence to rebut Young's claim that he had
merely borrowed the car of a friend to run a personél errand and did not
know that there was 2 controlled substance in the trunk.

The Lincoln Scirool Diswvrict has a validly enacted rule stating:



Any student who sghall sell, use or possess any controlled

substance (as defined in the Nebraska Uniform Controlled

Substances Act, sections 28-4, 115 to 28-4, 142) shall be

expelleéd from school for the balanoe of the semester during

vhich such offense occurs. No credit shall be given to the

student for any work accomplished in a semester during

which he is expelled.

The matter has been widely discussed by the students at Southwest.
Principal Woodman believes that Young‘é presence is detrimental to the
best interests of the school in these circumstances. The prinecipal would
like to act to keep Young from attending more classes for the rest of the
semester. (See Appendix, Nebraska Statute 79-449, Students; expulsion

or suspension, grounds; noticej procedure.)

Case Analysis

The fourth amendment provides that "the right of people to be secure
' . .agains£ unrcascnable scarches and cedzures shall not be violated
» + .and no Warrants shall issue, but upon probable cause." 1In the case
of Harold Young, found to have a controlled substance in his school locker,
it is questionable whether expelling him from school would be held valid
in a court of law. While a local school board-may validly require the
expulsion of students possessing a controlled substance, the fourth and
fifth amendments bar expulsion of students based on evidence obtained by
an unreasonable search or compelled self~incrimination.l In this instance,
the legality of the warrantless searcn of the student's locker is the crux

of the problem.

Ycaldwell v. Cannady, 340 F. Supp. 835 (b. Texas, 1972), 40 U. S. Law
Week 2666 (4/11/72). S

.
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A search is not made legal by what it turns up., In law it is

good or bad when it starts and does not change character from

its success,

The search of the locker must be Justified by one of the recognized |
exceptions to the warrant requirement 3

Other significant issues raised are: Did Principal Woodman have the
authority to search the student's locker? Was Young's fight of privacy
invaded? Since the evidence found (as a result‘of the locker»search) was
not used against the studeht in a court of law, could the board of education
use the evidence as a basis for disciplinary pfoceedings?

It is unclear whether the administrator or the police officer had
probable cause to search the locker. It is possible that no reason was
given to the principal for the search, other than Young was being held at
the police station. Thus, the principal would have had no cause to sus-
pect tpe student ot hlqlng‘or storing any controllied suostvance in his
locker. The only reason for the "administrative! locker search would have
been the assumption that the police officer was acting in good faith and
had reason to suspect the student of a crime involving the locker, i.e.,
the police officer was acting to enforce the law., It would then become

apparent that the administrator was acting as an agent of the police and

2Jackson, J.y U, S, v. Di Re (1948) 332 v, 8. 581, 595, 92 L, Ed. 2d
210, 220, 68 S. Ct. 222.

3"Thx‘ee exceptions to the warrant requirement have been recognized: 1)
the search incident to a lawful arrest, in order to assure the safety of
police or prevent the destruction of evidence. . .[558es citeé?; 2) the search
made imperative by the exigencies of the situation, to prevent the threat-
end removal or destruction of evidence or property, where delay would
frustrate this purpose. . .Aﬁeses cite§7; and 3) the search pursuant to'con-
gent." Bridges, T. M., & Smotherman, I. J. Third party consent to search
and seizure: A reexamination. Journal of Public law, 1971, 21 (1),
footnote 2, p. 313.




and the search was not for educational purposes, per se. In which case,

the administrator's search would not have been Justified, would have been
rendered illegal, and the evidence found inadmissible,u under the exclu-
sionary law.5

On the other hand, it is possible that Officer Vietor told the

principal that Young was at the police statién because‘a controlled sub-
stance was found in the car he»was driving. While this might give the
principal a reason to suspect the student, it is questionable whether
the police could use the evidence from the warrantless automobile search

as a basis for requestiing the locker search., The legality of the auto-

mobile search is dubious,6 as 1s the reason for stopping the car.7

uPiaézola case in Buss, W, G, Legal Aspects of Crime Investigation in
the Public Schools, (NOLPE, No. 4); see also Caldwell v. Cannady, I1d.

DOaks, D. H., Studying the exclusionary rule in search and seizure.
University of Chicago law Review, 1970, 37, 665-757.

6"WASHINGTON--THE U.S. COURT OF APPEALS, IN A 5~T0-l DECISION, REAFF1RMED

"« + .an earlier ruling. . .that placed stringent restrictions on the extent
to which a policeman may search a person arrested for a traffic violation,

« « « «The most 'intrusive' search constitutionally permissible in routine
traffic arrests. . .is a limited frisk for weapons and then only when 'spec-
ial facts or circumstances' lead the officer to believe that the person
stopped 'is armed and presently dangerous.', . .The decision reaffirmed a
1970 decision in which, . .Zﬁhe Coup§7 reversed a possession of narcotics
conviction of Willie Robinson, 45, who was stopped for a traffic violation in
1968." Crime Control Digest, 6 (44), Nov. 3, 1972, p. 2.

7"The comnon police practice of making routine vehicle 'spot checks' for
registration and driver's licenses conflicts with the Fourth Amendment's
prohibition against unreasonable searches and seizures, the Pennsylvania
Supreme Court holds. Not only are these spot checks 'seizures! within the
meaning of the Fourth Amendment, but absent 'specific and articulable facts'
supporting a reasonable conclusion that a hazard exists or a law is being
broken, they are not justified by any legitimate government interest.
(Commonwealth v. Swanger, 1/19/73)." Criminal Law Reporter, 12 (19), Feb,
14, 197% (sec. 1), p. 1074. It is assumed that Young was stopped for a
routine traffic check as he was never charged with a specific violation
other than driving without a valid license.




The result of the routine traffic stop revealed the necessity to take
the youth iﬁto custody because he did not possess a valid operators’
license, The officer was then entitled to a limited weapons frisk,8 but
‘not to a thorough search of the car’ (whicﬁ would include the trunk).lo
Thus, if the car was searched at the scene of the routine traffic stop,
the controlled substance found in the trunk of the car would be inadmissible
as evidence under the exclusionary rule.11 Any derivative information or
evidence (e.g., the controlled substance in the locker) génerated or
obtained as a result of evidence previously excluded (e.g., the controlled

substance in the car trunk) would be inadmissible under the "fruits of the

poisonous tree doctrine."12 However, if the police searched the car (after

81n U. S. v. Robinson (10/31/72) the U. S. Court of Appeals for the D.C.
Circuit concluded "that whenever a police officer, acting within the bounds
of his authority, makes zn in custody swrest, :.e may also eonduct a limited
frisk of the suspect's outer clothing in order to remove any weapons the
suspect may have in his possession. There are circumstances in which the
element of danger may require a full search even as to persons attested for
relatively minor traffic type offenses, as where the frisk causes the offi-
cer's suspicion to be reasonable aroused as to weapons." text cited in
41 U. 8, Law Week 2232, 11/7/72.

Q"The permissitie scope of searches incident to routine traffic arrests
+ + .mst be governed by the teachings set forth in Terry v. Ohio, 392 U.S.lj ~
Sibron v, New York, 392 U,S. 40." quoted in .41 U.S, Law.Week 2232 (11/7/72) .. .. .
in the text of U.S. v. Robinson. See also Chimel v, California, 395 U.S. 752,

loIf during the frisk for weapons or while speaking to the student the
officer saw something suspicious "in plain view", there might have been
Justification for seizure of the evidence or for probable cause to search
“the rest of the car, That was not the case in this instanee.

Dy v. Ohio, 367 U.S. 643, 6 1. Ed. 24 1081, 81 §. Ct. 1681;; see 2180 :
; Wright, C. A. Must the criminal go free if the constab)e blunders? Toxas
,‘.Law Review, 1972 §L.(H), April 736-745, ‘

oy 12"A corollary of the exclusion rule is the Fruits-of~the~?oisonous#Treé~?iffff
‘JRDoetrine which Oxtendp prohibition against admlssibility of derivative evi-




they had taken Young to the police station), though not incidental to arrest
and lacking in probable cause, for purposes of vouchering the contents (for
safekeeping) pursuant to police. regulations, the search would have been
valid and the evidence in the trunk admissible,’’ |

It is also possible that regardless of where the search took place and
regardless of the surrounding circumstances, the evidence in the trunk would
be admissible because Young, not being the owner of the car, could not justi-
fiably object to a search of someone elses property.lu In other.words,
Young's rights were not violated when his friend's car was searched.

Since the search of the car could be shown to be legal, the evidence or
actions resulting from the car search would not come under the fruits of

the poisonous tree doctrine.15 On the basis of the evidence found in the

*3peop1e v. Kern, 324 N.Y.§ 24, 442 (N.Y. City Crim. Ct., 1071).

1h"Defendant who was apprehended iﬁ a stolen vehicle had no standing to
raise constitutional claim based on subsequent warrantless search of auto-
mobile by police, since'the right to object to an unreasonable search and
seizure' is a privilege which is personal to those whose rights have been
infringed. Dutton V., State, 188 S, E, 2d. 799 (Ga. 1972)" in Criminal Law
Bulletin, 1972, 8 (8),0¢t., p. 711.
If it could be shown that Young had the authority give third party
consent to search the car, then logically it would follow that he had the
right to object. to a.search,  If the reverse were _true, i.e., he.did not.. .. .. ... ...
have authority to give third party consent, he would not have the right to
object to a search. If he could not give third party consent to search the
car, for Young to object to the search,he would have to show that the search
: ~ of the car was directed at him. “'[ﬁ}he against whom the search was directed'"
: (1anguage used in Jones) should have standing to object in all cases. "Such
: - a person is surely 'the victim of an invasion of privaey' and a 'person
aggrieved,' even though it is not his property that was searched .or seized," s
- J, Fortas quoting Jones v, U.S. (357 U.S. 493) in Alderman ve U s. (394 b} s.,.«,':r‘gf
- 165) note 1n Bridges & Smothernan, 1d, at }34 o ‘ o

 ;,,15"lr:7h Nordone v. U s, 15b8 U 8. 338, 19}27, “‘ycourt noted for the ,ffff5 z*
ret time that in some caseS‘even’eyidence that ’

N’

o ;5:ff:remote from the - consequenees “for liabllity to attach to‘the wrongful actor.ﬁ
ERIC Shenfield, Id. at 873- T




car, the police.may have had mere suspioion that Young was involved with
a controlled substance. However, on what basis could a warrantless search
of the school locker be Jjustified? 1In Henry,16 the Supreme Court found a
warrantless FBI search based on mere suspicion, not probable cause, was
not Justified. Tnus, it is doubtful whether a police search of Young's
locker would bte hsld constitutional. The police then relayed their informa-
tion to the sohool principal and requested him to search the locker.

The school administrator consented to search the locker undor the

17

authority of "in loco parentis" and as a government offieial.18 Several
court cases have recognized that the school administrator's concern for the

welfare and well-being of other students and for the maintenance of

discipline Jjustifies a warrantless search of a student's locker,lg

henry v. U.S,, 3061 U.8. 98, cited in Kurland, P, B. (ed.) The Supreme
Court and the Constitution. Chicago: Phoenlx Books, 1965, 59- 1,

17"A school official standing in loco parentis to the children entrusted
in his care, has, inter alia, the long honored obligation to protect them
while in his charge, so far as possible, from harmful and dangerous influ-
ences, which certainly encompasses the bringing to school by one of them of
narcotics and ‘works' whether for sale to other students or for administering
such to himself or other students." People v, Jackson, 319 N.Y.S. 2d. 733.
18The ‘status of the school administrator as an official of the govermpent
or as a private citizen has been debated in the courts., "Some Jurisdictions '
have held that a public school officer is not a government official subject
to the restraints of the fourth amendment. . ./cases eited/. zf§7thenzi
~« + «have accepted the opposite proposition. . .zﬁhses citqé?. Generally
the actions of a governmental official who is performing his assigned
‘duties should be subject to the restraints of the Bill of Rights and especs
ially to the inhibitions of the-Fourth Amendment.", In re State 1n Interest

of G. C., 296 A, 2d. 105.

- fn;~app§ars that it is*arbltrary in situations ¢ nee'“i g

While this distinetion of status may bs important in some situations it
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Jacket,20 purse,21 or person22 conditioned only upon reasonable suspicion,
In this instance it might be argued that the principal was acting under

_ "lawful coercion" which ‘was opposed in Bumper.zj' However, Judge Keating
obserQed,_'Q{}i7ot only have the school authorities a right to inspect but
this right becomes a duty when suspicion arises that something on an ille-
gal nature may be secreted there."ek It should also be qpted that the
reliability and veracity of the informant (i.e., Officer Victor) was
assumed by the very nature of his position.-

It could be argued that the administrator does have the right to
protect the students under his care (vt not under the "in loco paren-
tis"zs) which includes protecting their right to privacy, their property,
and their right "to be secure and to be let alone."26 Students do not
give up their constitutional rights '“at the schoolhouse gate."27 The

vverriding function o1 the Fourth

®Ostate v. Baccino, 282 A. 2d. 869 (Del, Super., 1971).

2l1n re State in the Interest of G, C., 296 A, 2d. 102 (121 N.J. Super. 108),

2people v. Jackson, 319 N.Y.S. 2d, 73l. |
SR ,.??Bumpepmv.,Norttharolina, 88~S.vct.»1788,w391dU.S¢;543,120~L..Ed,~2d.w797,~J,M(%i“f
2uPeople v. Overton, Id.

,25"Aetually the phrase in loco parentis expresses nothing save the school

o - has certain rights and duties to children in its care. When a court rules
Lo ~that a certain act by a school offiecial iskperformed~in;lqcofparentis the
. court is actually concluding that the act was permissible, When a court -
< rules that an offiéialksupérSeded his‘p¢weré'in'IQQo,parentis,_thgycourt‘18 f
Lo "W~ruiiﬁg’tﬁat7thé{speeifib aot was not legally permissible. Most simply, the . -
- phrase, 'in loco parentis' is no guide to action, but solely a conclusionary
o ttached to permiss: “eontrols." Knowles, L W, "Crime inves<




flf:fé‘, o 3 Lt principal objeot of the Fourth Amendment. . :i6 the protection of
'***privaey rather than property and the courts have increasingly discardedgr;_u*

11

Amendment is to protect personal privacy and dignity against unwarranted

28 while student Young did not have exclusive use

intrusion by the state."
of the locker29 he was justified in expecting privacy.

The Fourth Amendment protects people not places. What a

person knowingly exposes to the public even in his own home

or office is not a subject of Fourth Amendment protection

. e .z?éses cifeg7 Bt what he seeks to preserve as private,

even in an area Scne931b1e to the public, may be constitution-

ally protected.”
The fact that schools give students individual lockers which no not permit
the contents placed in them to be "in plain view," suggests that student
perception of locker privacy is fostered and perpetuated by the school offi-
cials themselves. In this case, a balancing test would hold that the stu-
dent had a vested interest in the locker (privacy rights) which was greater
than the administration's interest (property rights).31 Consequently, the

gtudent had a justifiable expectation of privacy which the prihoipal was

not at liberty to violate.

In defense of the school administration, ladd's discussion of the legal

authority of schpol officials dgfines student behavicr as being subject

to ;ontrol if it fulfills either of two purposes.

2814app v. Ohio, 6 L. Ed. 2d. 1081. ~ | i

29In People v, Overton, Id., "The court, . .said that although a
student may have exclusive possession of his locker in regard to other
students, he does not have exc¢lusive use in regard to the school authorities."
- referred to in la Morte, M. W,, Gentry, H. W., & Young, D. P, Students'
 Legal Rights and Responsibilities.; (Amerxcan School Law Series Cinc1nnatif
Anderson, 1971, 151. T ' ; , S

»u’s., 389 u s, 351-352’ 1967'1%‘?_~  -}2,f,'v“"17°5fi,3;if:,,iff,9f s"7

1 and procedural barri'rs”resting P
238 N.E, 2di 407, 409 eibed in Fiher, Ev




The first is to fulfill the school's host functionsi the
~protection of the safety, health and welfare of persons,

of the school's program and of the school itself. Tha 3

second is to further the schools' educational functions,

At least two kinds of controls are mandated for assuring proper student
u~deportment with regard to the sehOol's host function: eontrols needed

‘Student locker searches are usually considered in the contoxt of fulfllling

'; the school's host function and involve both controls.

.+ The sohool administration would agree that it does not have the right

:@to violate a etudent's Justiriable expectation of privacy by unreasonable

"‘a~search and selzure. However, in. this case, the assignment of the locker

| 1h;7h13 permiseion.

5_wae contingent upon the student aigning a permit giving authorization to' :
1;,=the admin1stration to enter the locker at any time for any reason without
35 f"If one freely and knowlingly consents to & search, he

;fcannot later ohallenge the fruits of that search as having been obtained o

- kdﬁ'32Ladd E, T. Allegedly disruptxve student. behavior and the legal
‘_fauthority of school officlals., Journal of Publio Law, 1970, _2 (2), 229

33“’I‘he requirements of law enforcement are not hard to identify. School

“1f§?offie1als are bound to take eteps to the end that on the premises for which‘jf;r_[”t

~they are respon31b1e the public laws are not violated, Thus, they mst
f,jfprevent or stop assault, theft, destruction of propertiy of others, illegal
. use of weapors and drugs, genuine elander and 1ibe1 and the like." Ladd,
Id, at 229.,; i , e . ;T

34

",’aleo includes protecting students. . .from harassment and. bullying and pro-

“,tecting their property, their privacy and thezr right. o o'to be secure and r
= ”'be let alone' ;Add, 1d, at 230 st e i

S Controls needed for the protection of persons. .;.include the preventionffiff,iy
“;“of eerioue injuries and of exposure to contagious diseases and the like, It
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unlanfully;“jé The schooi officials retained a key to the locker which
indicates that the administration maintained joint control of the locker.37
Since the student knowingiy "agsumed the risk of exposure" he could not
~logically retain an expeetation-of privaOy.38 Consequently, the‘prinei—,
pal's searon of the locker did not‘violate~Young's fourth amendments
right339 and the Justif1cat1on for the warrantless search would be "the
search pursuant to consent." Subsequently, the evidenee found in the

'vlocker would be admisslble in the prineipal's attempt to show that the

36In re State in Interest of G C., Id. at 103, Garber and Seltz noted s
that the court in Kansas v, Stein "pointed that the Miranda (384 U.S. 436)
“‘rule is not applicable to a search and seizure situqtlon ‘and the student

need not be given the Miranda warning," The Yearbook of Sehool Law 191“.‘
Danvillet mmmmw,mn = , i : A

37"Aotua11y many. schools retain a master key, or combinations, to e ’*'t
lockers. This., . .may well be an implicit waiver of exclnsﬁve locker cone

' ol Ly the students,” Kiowles, Id, at "24; see also Peopls v, Overton, 14, 2

Bolmeier aptly noted that one court case involv1ng a search of a student

' yflocker "held that what is referred to as a 'student locker' isy in. faot,

'seh001 locker! " Bolmeier, E, C. Legal leits of Authorlty over the
Pugi . Charlottesville: Michie, 1970, 141,

 38un Brazier v. Culp 394 U.5, 731 (1969)7, the Supreme court deoided

'f[that one defendant had no reasonable expectation of privacy in a duffel ~,;7fﬂ"‘
‘bag whioh he shared with his codefendant (he tagsumed the risk!' of expos—»-'

ure) and thus the consent of the latter was sufficient to validate a search
" of the bag which: incriminated the former.!" Bridges & Smotherman, 1d, at

331, Frazier v. Culp involved a third party consent, If it was held valid

- for a joint owner to consent to the seaich, it would logically follow the
: Joint owner had the right to conduct a 'search" himself,
~ Based on the above, if a school retained Joint control of a 100ker via

:t -a second key (whioh the student knew about), it could be argued that a ;ig¢}
-j.wprincipal could give third party consent to search the "student's! locker,
_even if the student had not signed a permisaion 8lip, because the student

::f_f"“:still assumed the risklof‘exposure and thus*

had no Justiiiable expectation‘77r“
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student violated a school rule and jeopardized the welfare of the other

students, ‘
On the basis of the substance found, the school district's rule about

controlled substances, and Nebraska statute 79-449, Principal Woodman could
initiate disciplinary proceedings against Young.ao The decision to expel

Young would have to be based on a fair hearingul but it 1s likely that .

. most courts would condonevthe adninistrator's actions.42

s Suhmary and Conclusions.

In thévpresent case, the student violated the rules of the school as

well as society; the school administrator did not violate his responsibility

SR uoIt is probably that the evidence could be used against the student

e even though it was not used in criminal court, -because the student woald be
caceused ox breaxiny a school reguiation which discussed selling, using, or
‘possessing a controlled substance. Implementation of the rule is not-
- premised on conv1ction, of any of the foregoing activities, in court.

YLy thout a hearing 1t is doubtful that the expulsion would be held
-constitutional because "the courts have seemed to be more responsive to
student claims that they have not had fair hearings." Good, W. E,  Legal

: ?sgects of student control. North Central Association Quarterly, ]968 32
2), 250, :
- Wuester suggests several due process requirements which should be followed
to provide a fair hearing: right of notice, right to representation by .
council, an impartial tribunal and a written transcript of the hearing, and
the right of cross-examination of witnesses, Wuester, T. J. School expul-
sion and due process. In Hazard, Id. at 233, : ' 2

: 2'2"}3smmse the explusion of a child from school involves his statutory
right to attend school--a very Valuabls legal right*--the courts examine :
. carefully the reasons for expulsion. ‘Uniformly, however, they recognizs that
s+ the right of a child to attend school is conditioned upon his submission to
© -appropriate rules of ronduct and. upon his presence not being detrimental tc
- the health, morals, or educational progress of other pupils.” Reutter, E, I
Cdry Schools ‘and the Law. (Legal Almanacs, rie ﬁNo. 17) Dobbs Ferry: Ocean




: nnrentis."
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to Young, to the other students, the students' parents, or to the
educational setting, per se. The administrator searched the student's
-locker under the authority granted him by thevstudent, the staté, and the
courts. Thus, the evzdenee found as a result of the search could probably
be used as a basis for disciplinary proceedings against the student, pro-
vided the student's right to due process was ‘adhered to.

Generall&, in terms of student and school locker searches, the trend
‘;v seehs to be that a. School official’'s behavior is dictated'by his obliga-~
b.tiOn to avoidvéndangéfihgutﬁé’ﬁélféré'6f‘the“"échboiﬁ‘(fakenkcdlieétiQ;iys.
As a consequence, in some school search situations, where the actions or
possessidns.of one student may'oﬁerate to adversely affect himself or
- other students, the offender m *_x find himself stripped of‘constitutional
rights by the sohool adminlstrator actlng, with Judicial approval, in looo 
hj ‘I'he 1u§*1f1oat10n for sunrh action supposedly comes undev the

fourth amendment's Jurlsdiction "which protects the privaoy of individuals,

1ncluding students, but only after taking into aocount the intercsts of
4y

sooiety."

;Buss has suggested that

, 3In a case where a school administrator searched a student's ooat (a
much more personal belonging than a locker and which Justifies an expecta-f
tion of privaey) the judge ruled: "The privaoy rights of public school -
~ students must give way to the overridlng governmental interest in investi-‘
~gating reaaonable suspielons of illegal drug use by sueh students eVen';, :
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zr§733ruption, Jawlessness, violence, drug abuse--perhaps all too
often thoughtlessly associatéd equated with one another--are per-
ceived by increasing numbers of Americans, including judges, as
societal problems affecting schools in a deeply troubling way

+ « o« JGiven this view of American public schools, it is not sur-
prising to find the courts reluctant to interpret legal prin-

ciples in & vay thatqmight frustrate attempts to bring these
evils under control.

kUnfortunate1y, Judicial decisions based on such reasoning may simply
reinforce (school) officials to rely more on their own strong preferences
than on their legal ‘<>bl:l(;’at.ioyns3.l‘6 When this occurs "They are nO'mQré' :
~trustworthy than other segments of the population on whose actions courts - - m~w;»4;
may have to pass‘dudgment u¥7 |

Thus behOOl administrators are urged to take preventative méasures
1n order to insure the preservation of studenta' oonstitutional rights and

the image of our schools transmitting our oultural heritage and ideals.

If either or both of these are lost, our educational system will lose its

oredibility.'

%Buss, Id. at 7?-73.,

hé"SAN FRANCISCC--A HIGH NIXON ADMINISTRA”IVE OFFICIAL HAS SUGGESTED T
curtailing the rights of criminal defendants by, among other. things, allow-
ing the introduction of illegally seized evidence. Assistant Atty, Gen,

Henry Petersen,head of the Justice Department's Criminal Division, also

proposed | tailoring the rights of defendants to the severity of the erime

with which they.are charged.

, ~'It should not be necessary to provide the same degree of protection to
- one who has committed murder and one who has been charged with public intox-;"""*

- ication,' Petersen said. As for the use of 1llega11y obtained evidence,

'unlike coerced confessions, prcbative evidence is roliable, regardless
% of the manner in which it is seiZed ! Petereen said.,( ;
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Recommendations

The following recommendations are offered for Young's case and for
future cases involving searching students or "their" lockers,
1. The administration should recognize that searching student lockers may
lead to very negative perceptions of school administrators (as well as
eudcation, per se) on the part of students. Such negative feclings and

attitudes are not conducive and may be detrimental to the teaching-learn-

~ing s:ltuation.z-}8

2. If the administration does decide to disciplinre Young as a result of

the 1locker search, the student's right to due process should be honored;

'3, The administration could consider several alternatives to expelling

“Young

.Young could be brought up on charges of violating a school rule

in a student court.uy

Peer group pressure is extremely formidable
durlng adolescence, thus the effects of such. actions might be more |
benefielal and longlasting to the offender and the other students

: than expulsion, ; ; ’ |

'v'.Arrangements could be made to have ‘the student work with hospitalized |
patients who are experiencing the pains of withdrawal.

A8 required reading the student could be introduced to case hlstories

g ofkstudentsyyho:;’1),haye;died as a;result of an overdose of;drugs;,

3

~ 2) have experienced negative flashbacks as a result of drug use and

'f[g~"1t is important, if schoolaiffielals are to be;fully»effeotive in f7 :
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experimentation; 3) have been refused Jobs and other vocational
opportunities because of convictions dealing with controlled
substances,.

The following are preventative measures for the future:»

«A statement indicating that the student has no expectation of privacy
could be added to the permit students sign prior o reeeiving lockers.

«Lockers should be made of a transparent material which allows for easy :

viewing of the contents placed in them.

.Several German Shepherds that are trained to sniff out marijuana could

be adopted as school mascots,  The students should be told of the dogs'

special abilities,
~,Each student should receive a copy of‘the school's rules and

regulations,

.Informketudente;that lockers will be searcherd on a random basis at

‘various times throughout the year. An intermittent schedule of locker

~ searches should then be conducted,

.inform the poiice that they must have a search warrant in any future
ineidents, except in the case of emergenoy.

.If a situatlon arises vhen the administrator is unsure of his legal

authority, whenever poseible, he should call the school's attorney

'before he maPee a deeision.

+The sehool attorney should be present at board meetings when policy

t‘ffgdeeieionsharefto_be made.;o;fu';h |

}',;‘,‘,Speeialradminiatrative meetinss should be seheduled once a month
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.WOrkshops and in-service meetings should be planned whiceh provide
information and practical solﬁtions regarding school officials legal
authority. These experiences should be for teachers and administrators.
.A professional school law library should be started and available to

all school personnel.

Ce




~The board may exclude from school any incorriglble child or any qhild

20

APPENDIX
NEBRASKA STATUTE

79-449, - Students; expulsion or suspension, grounds; noticej procedure,

The achool board or board of education may authorize or order the expul~

~sion or suspension of any pupil from school for gross misdemeanors,

immorality, persistent disobedience, or for violation of the regulations,
rules, or policies established by the board,aor,whenfthe‘presence of the
pupil is detrimental to the best interests of the school; and it may con- =
fer upon any teacher, principal, or superintendent the power to suspend

 temporarily a pupil, notice of such suspension being given at once in- &** ‘gt¥f

writing to the president of the board, or to,any'adminiStrator,or teacher
designated by the board. When the school board shall expel or suspend

a pupil, the parents or legal guardians of the pupil shall be notified

in writing of such expulsion or suspension, the reason or reasons for
such action, and the right of appeal therefrom. The parents or legal E
guardian shall have the right to appeal such action to the school board

~at the first regular meeting of the board following the expulsion or

suspension. When a pupil is suspended by the teacher, prinecipal, or
superintendent, but when expelled or suspended by the board he may be
readmitted only by the board or in the manner prescribed by the board;
Provided, that such expulszion or suspension shall nct cxtend beyond the

' closo of the SGhool semester.

who in its Judgment is o -abnormal that his attendance at schoo) will
be of no substantial Lenefit to him, or any child whose presence in
school r=z¥ be injurious to the health or morals of other pupils or to the

welfare of such school.




