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This paper explorés some of the implications of

ustlce Williams 0. Douglas's dissenting opinion ip "DeFunis v.
Odwggard"” for the sele-tcion, eéducatfon, and licensing of educational
personnel. Douglas's argument fot "cultural neutrality" in
law-education selection instrumentswturns on his argqument for
racially neutral tests. That is, Douglas's argument appears to say
that public institutions have .a particulae responsibility to make .
certain “that they conduct their affairs on a culturally neutral basis
where racial mlnorltfes are 1nvolved With respect to the selection
of students into teacher education programs, '‘Douglas's oplnlon, if
adopted by ‘the fuWll Court, would reqnire substantial revision “in
institutional practlces. Presently, college grades, Engllsh L
‘orof1c1ency, and academic references are among. the most coammonly-used
criteria® for Selectidn of students. Thesé’ appear not to meet the .
tests for adequacy that Douglas suggésts in his oplnlon. While
selection is an important phase'ln the training of teachers,
Douglas's .arguments .are even more important with regard to
certification or llcens1ngu<Accord1ng to Freeman, Douglas's argument,p
when considered 1n the field of teacher education, would seem’ to make:
the use of such standardizeq add heav*Iy relied upon examlnatlons as
the Natlonal Teacher Examlnatlonf1nappropr1ate. (JR) . .
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Douglas Dlscusses Cul’rural Neufrallfy
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In Dlssenhng Oplnlon on DeFunis Case

- . )

. ' By Larry Freeman BRI
. Associate Directa, Study Commission
) .

L)

. SP00 T OdT

. ments:

The Supreme Court s decision in DeFunisv. Qdegaard has
been looked to 1o provide judicial resolution of con;roversxal social
issues. As has been widely reported, the Court majority. found the
‘case moot. However, the case faised substantial issues relevant to
the focus of this newsletter. Because the rest of the newsletter had
gone to press before the decision” was—eached, this supplement is
provided in order to explore some of the implications of Justice
William O. Douglas’ dissenting opinion for the selection, education,
and licensing of educational per,sonnel.
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Douglas’ position can be characterized as having its sourte, in
part, in a broad and liberal understanding of the profession of law-
yering:’
fot life in a computenzed society.” This broad conceptlon of the
featufes of lawyering is made more specific_in another of his state-
“The invention of substitutg [forthe currently rélied upos
Law School Admissions Test (LS A.T.)] tests might be made to get

”»

a measyre of -an applicant’s cultural backgroungd, perception, ability

to’ analyze, and his or her relation to groups [emphasis adted].”
Douglas’ vision "of “minorities in our midst who are to serve actively
«in our public affairs . . . chosen ¢n talent and character alone” does
ot a appear to rest on stereotypxc or hlghly universalized generafnzed
.notipns of what constitutes bemg a lawyer, he does not ggfept -the
~ notién of the lawyer as an “organization man’ * working as a lawyér
In short, he is capable of imagining lawyering as a complex and di-
verse profession, that is neither peculiar to nok exclusively dependent
on features-of the dominant culture. Thus, in applying*the four
teenth amendment to the question of selecting law students, he
writes: © < - .

“The clear and central purpose of the 14th Amendment was tc

*Professional persons, particularly lawyers, are not selected '

ooh .

‘Racial Neutra‘hty Is Key—- & - ) \ ' h

The key to the problem is the consxdemuon of each applica-""
tion in o mcially neutral way. -Since L.S.A.T. reflects questions
touching on culfural Jbackgrounds, the adpiissions committee acted
properly in my view in setting mminority applications apan for separ-
- at® ‘processing These minorities have cultural backgrowlds that are
vastly different from’the domi nt Caucasian, Many Eskunog, Amer-
ican Ingdians, Filipinos, Ch1ca2lZs, Asian lndxan! Burmese, and Afri
cans. come from gu¢ch te backgrounds that a test senmtwely
“tuned for most applwants woﬂld be wxde of he mark for many
minorities. =
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The melting pot is not designed to homogenize people, making
them uniform-in-consistency.— The-melting pot;-as I-understand it,-is-—
a figure of speech that depjcts the wide diversities tolerated By the
First Amerdm;nt under one flag. Minorities in our,midst who are
to serve actively in our public affairs should be chosen on talent nnd
character alone not on cultural orientapion or leamngs.

J do know, coming as I do from Indian country in Washington,
that many of the young Indians know little about Adam Smith or
Karl Marx but are deeply imbued with the spirit and. philosophy of

ehmmatg all ofﬁctal state sources of invidious racial discrimination  Chigf=Robert B. Jim of the Yakimas, Chief Seattle of the Muckle-

in the states.” The law school’s admissions olicy cannot be recon-

* ciled with that purpose, uniess cultural standards of a diverse rather

than a homogeneqys society are taken into account. The, reason
that professional persomns, particularly lawyers, are not- se’ected f
{ife in a computenzed society. The Indian who walks to the beat of
Chief Seattle of the Muckleshoot Tribe in Washmgton has a different
ure than exammers at law schools.
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shoots, -and Chief Joseph of the Nez Perce which offer compentxve
attxtudes towards hfe fellow man, and nature.
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1 do not know the exten't- to which Blacks in this count;y are

imbued with ideas of African sacialism. Leopold Sgnghor and Sekon

: (Continued on back of page.) o
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Torac, most artneulate of African leaders, have held that modern
African l'ohmal philosophy is pot oriented either to Marxism or to
capitalism.” How far the reintroduction into educational curricula
of ancient African art and history has reached the, minds of young
Afro-Americans I do not know. But at least as respects Indians,

Blacks, and Chicanos-as w;ll as those {rom Asian cultures--f think a -

separate classification of these applicdnts is warranted, lest race be
a subtle forcee in eliminating minority memhbers because of cultural
differences. -

Used To Eliminate Jews—
H N

. N . .
Insofar s L.S.A.T. tests reflect the dimensions and oritntation |

of the Organization Myn they do a disservice to minorities. | person-
ally know that admissions tests were once used to eliminate Jews.

How many other minorities they aim at | do not-know. My reaction -

is that the presence of an L.S,A T, test is sufficient warrant for a

school to put rcial minorities into a 5eparate class in order better-

to probe their capacities and potuntm]s )
‘ 1
L3
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“tion of Washington is'now 2 per cent Japanese, and that Japanese
also constitute 2 per cent of the bar, but that had they not been han-
d\capped hy a history of discrimination, thanese would now con-
stitute 5 pef cent of the bar, or 20 per cent.

Or'alternﬂtivcly the Court could'attempt to asscss how griev-
ously each froup )has suffered from discrimingtion, and allocate pro-
portions accordingly; if that were the standard the current University
of Washington policy would almost surely fall, for there is no western
state which can claim that it has always treated Japanese and Chinese
in a2 fzir and evenhanded manner. - This Court has not sustajned a
racial claSsification since the wartime cases. . . involving curfews and
reloéatior)s imposed upong apanese-Americans.

-
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“The invention of substitute ‘tests [for the

'Law School Admissions Tests now used] might
__ be made to get a measure of an apphcani s cul-
tural background, perception, ability to analyz.e

and his or her relation to groups.”

Nor obviously will the problcm be solved if next year the law
school included only Jdp.mcse and Chinese, for then Norwegians and
Swedes, the Poles ind the italians, the Pugrto Risans and the Humn-

garians, and all other groups which farm this diverse nation would

have just Lomplamt& S

-

The key to the problem is consideration of suck up[')kicutions
in a raciglly newtral way. Abolition of the.L.S.A.T. test weuld be a
start. The invention of substitute tests might b;, made to get a mea-
sure of an applicant’s cultural background, perreptron ability to
analyze, and his or her relation to groups. They are highly-subjec-
¥ tive, but unlike the LS.A.T t\hcy re not concealed but in the open.
~- A law school is not bound by any legal principle gp 8dmit stu-
dents by mechanical criteria which are insensitivesio the potential of
such an applicant which may be realized ina’ mpre hosprtablc envir-
onment. It will be necessary under such an zpproach to -put more
»”n: into assessing each md\rvrdual than is required when L.S.A.T.
l: lCnd undqrgmduate grades dominate the selection process.

’
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The selection committee might conclude that the populu-'

L]
v . Douglas’ argument for, “cultural neutrality” in law-education
selection instruinents turns on his argument for racia]ly neutral tests

. As respects rndiaﬁs, ‘Bl(acks and Chi-

cahos—as well as those from Asran cultures-—l

thmk A separate classrficatron of these applreants
is warrantcd lest race be a subtle férce in elum-

natmp_, mmorrty members because of" cultural

-

drfferences. .

\ ")

——
—“lest race be a subtle force in eliminating minority members be-
cause of cultural differences.” That i, Douflas’ argument appears
to say that public institutions have a partitularly’ sharp respohsrbﬂlty]
tp make certain that t}rey conduct their gffairs on a culturally ney-
tral basis where racial minorities are involved. THe creation and use
of non-neutral instruments where.members of non-mainstream cul-
tures are involved—the faijure fo respond to culture-may be an
indirect expression of racial discrimination~ “eliminating minority
; members because of cultural-differences.” : '

Douglas himself suggests that the argun?ents'}'fe develops might
well be applicable to professions other than lawyering when he ob-
setves that “professional people . . . are not, selected for life in a

- computerized society.” His 'arguments tnight reasonably apply to -
education professions as well as any other professiagi. 'Further, kis
arguments would likely be even weightier ir another case where the
plaintiff was secking remedy under not only the Fourtéenth Afmend.
ment but also under the more explicit provisions of Title VII of the
Civit Rights Act.

With respect to the selection of students into teacher educa-
tion programs, Douglz.s arguments, if adepted by the full Court
would requrre substantial revision in institutiondl practices. Presently,
according to Martin Habermann, college grades, English proficiency ]
and academic references are among the most cammonly used criteria
for selection of students. These appear not to meet the tests for
adequacy that Douglas suggests.in his opinion. While <elec’t1‘on isan
important phase in the production of tcachers, Douglas’ arguments

" are even more important with regard to certification or licensing.
When Douglas establishes the criteria that the selection of law sty-

~ dents must be “racially neutral” he proceeds through the argument
. we have analyzed, to imbue that phrase w1tﬁ\§ meaning that is sub-
stantially the same as the meaning attributed to “culturaily neutral”
in the article that appears on.pages ¢ through 14 in this newsletter.

Dwugldas” arguments would be more helpful and perhaps more
important if they were addressed to the bar examination as opposed
« ta the L.S.AT. If he were tc develop essentially the same argument
in that situation as in this one, it would seem that the use of such
‘standardized and heavily relied upon ‘examfnations as the National
Teacher Examination (NTE)'would be found inappropriate; further,
singe the NTE, according tq its developers, is designed to test for
knowledge acquired in" a typical teacher education program, the '
conventionally -required courses are open to challenge, and likely a
successful challenge, particularly in hgthe Equal Employment
Opportunity Commission’s inclusion of “specific educational require-. -
ments” in the meaning of ““test.” .»
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