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ABSTRACT
A House of Representatives bill (H.R. 12471) seeks to
overcome certain major deficienceis in the administration of the
Freedom of Information Act, as disclosed by investigative hearings
held in 1972, in order to contribute to the fuller and faster release
of information which is the basic objective of the act. The
amendments provided in H.R. 12471 deal with the inadequacy of agency
indexes of pertinent information, difficulties in procedures required
for the requisite identification of records, Federal agency delays in
responses to requests for information by the public, and the cost
burden of litigation in federal courts to persons requesting
information. Two additional amendments clarify the authority of the
courts to exauwine the content of records alleged to be exempt from
disclosure, New subsections are added to the Freedom of Information
Act which strengthen Congressional oversight in the act's
administration by requiring annual reports on information activities
by every agency, and which broaden the definition of “agency" for the
purposes of the Act. This pamphlet contains the text of H.R. 12471,
background information, analysis and the views of the Departments of
Defense and Justice on the bill. (Author/SL)
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Mr. Hovuirtewp, from the Committes on Government Qperations,
submitted the following

REPORT
[To accompany H.R. 12471}

The Committee on Government Operations, to whom was referred
the bill (H.R. 12471) to amend section 552 of title 5, United States
Code, known as the Freedom of Information Act, having considered
the same, reports favorably thereon without amendment and recom-
mends that the bill do pass.
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InTRODUCTION

H.R. 12471 sceks to strengthen the procedural aspects of the Free-
dom of Information Act by several amendments which darify certain
rovisions of the Act, improve its administration, and expedite the
ﬁandling of requests for information from Fecleral agencies in order to
contribute to the fuller and faster release of information, which is the
basic objective of the Act. )

The amendments to section 552(a), title 5, United Statos Code
contained in H.R. 12471 seek to overcome certain major deficiencies in
the administration of the Freedom of Information Act as disclosed by
investigative hearings held in 1972 by the Foreign Operations and
Government Information Subcommittee. These amendments deal
- with the inadeqtmc;’ of agency indexes of pertinent information,

difficulties in procedures required for the requisito identification of
records, Fedoral agency delays in responses to requests for information
by the public, and the cost burden of litigation in Federal courts to
persons requesting information.

An additional amendment to sectior: 552(a) clarifies language in the
Freedom of Information Act regarding the authority of the courts, as
part of their de norvo determination of the matter, to examine the
content of records alleged to be exempt from disclosure under any of
tho exemptions in section 652(b) of the Act.

An amendment is made to section 552(b) (1)—pertaining to national
defense and foreign policy metters—in order to lt)m'ng that exemption
within the scope of matters subject to in camera review as provided
under the amended language of section §52(a)(2). The language of the
other eight exemiptions would not be amended by this bill.

ILR. 12471 adds o new subsection (d) to the Act which provides
a mechanisin for strengthening Congressional oversight in the admin-
istration of the Act by requiring annual reports to House and Senate
comnittees. Such reports, required from every agency, would include
several types of statistical data and other information necessary for
Congressional oversiglit. Included, for instance, are data on denials
of requests under the Act, administrative appeals of denials, rules
made, and fee schedules an_({ funds collected for searches and reproduc-
tion of requested information. .

H.R. 12471 also adds n new subsection {e) {o the Act which broadens
the definition of “‘agency” for the purposes of the Act.

ComanTreE Vork

The committee considered H.R. 12471 on February 21, 1974, and
ordered the bill reported by a unanimous voice vote.

SvMmMARY AND BACKGROUND

This comnittee’s concern with information policies and practices of
the executive branch of the Federal Government has a long history.
On June 9, 1955, the Special Subcommittee on MRovernment Inforina-
tion was created by the late chairman of the Government Operations
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Committee, Kepresentative William L. Dawson. In his letter appoints
ing Ropresentative John E. Moss as chairman of this subcommittee,!
he observed:

An informed public makes the difference between mob
rule and democratic government. If the pertinent and neces-
sary information on government activities is denied the
public, the result is a weakening of the democratic process
and the ultimate atrophy of our form ¢f goveinment.’

The chartering lotter requested the subcommittee:

* * * to study the operation of the agencies and officials
in the executive branch of the Government at all levels with
a view to determining the efficiency and economy of such
operation in the field of information both intragovernmental
and extragovernmental.

With this guiding purpose your Subcommittee will as-
certain the trend in tﬁe availability of Government infor-
mation and will scrutinize the information practices of
executive agencies and officials in the light of their propri-
ety, fitness, and legality.

¢ L * ’ L] L

You will seek practicable solutions for such shortcomings,
aud remedies for such derelictions, as you may find and re-
port your findings to the full Committee with recommen-
dations for action.

Over the next decade, the Special Subcommittee on Government
Information and its successor standing subcommittees ? conducted
extonsive investigative hearings into all aspects of Government in-
formation activities; investigated numerous complaints of information
withholding; compiled vast amounts of data; and prepared periodic
progress reports, numerous substi.ative reports proposing adminis-
trative and legislative actions to improve the efficiency and economy
of Government information activities, and other publications. In
gdldtition, it carried out other related types of oversight functions in this

eld.

In 1958, the Congress enacted the first legislative proposal reported
by this committee aimed at reducing the authority of executive agen-
cies to withhold information (H.R. 2767—P.1.. 85-618). This amend-
ment to the 1789 “housekeeping’’ statute, which gave Feders! agencies
the authority to regulate their business, set up filing systems, and keep
records, provided that this authority “does not authorize withholding
information from ‘the public or limiting the availability of records to
the public.”” ¢ 4

Extensive investigative and legislative hearings by the subcom-
mittee over the next eight years resulted in the enactment of P.L.
89-487—the Freedom of Information Act of 1966—which became

L Thggther two chatler members were Representatives Dante B, Fascell and C'are E. Hoftman.

$ Hearlngs, ' Avallability of Information from Federal Departinents and Agenclvs,’’ Spoclal Suboommittes
on Government Information, House Government Operations Committee, November 7, 1955, patt 1, p. 2.

31 84th-87th Congress—1955-62—8pecial Governinent Information Subcommittee: Mr. Moss (chalrman);
§8th Cony m—-lgw-o%l"‘ozeign Se;;ern!lons and Government Information Subcommittee: Mr. Mocs
(chalrman). The subcommittee was formed from the jurisdiction of the former Special Governmer.t Informa-

tion Subcommittee and part of the urisdiction of tha former Forelgn Operations and Monetary Aflatrs Sub-
commuttee. (Representative William 8. Moorhead became subcommittee chalrman at the baginning of the

d Congress.
9’2‘ va’ously_ § U.8. Code, Sec. 22; now codified as section 33;, title 5, U,8. Code,
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effective on July 4, 1987, As oriiinally enacted, it was in the form of
an amendment to section 3 (“Public Information’’) of the Administra-
tive Procedure Act of 1946, * 'This milestone law guarantces the right
of persons to know about the business of their government. Subject
to nine categories of .exomFtions, whose invocation in nmost cases is
oEtional, the law provides that anyone may obtain reasonably identifi-
able records or other information from Federal agencies, Decisions
by Government officials to withhold may be challenged in Federal
court, and in such cases the burden of proof for withholding is placed
on the Government. Also, the 1966 Act broadened the scope of the
types of materials previously required to be available under the
original language of section 3 of the Administrative Procedure Act.

n 1967, the Foreign Operations and Government Information
Subcommittee undertook, as part of its general oversight responsi-
bility, review of the Act’s implementation and administration. In
May 1968, & committee print was issued, compiling and snalyzing
the implementing re%ulations issued by the various Federal agencies
pursuant to the now law, ¢

During the summer of 1971, the subcommittee began the first com-
prehensive study of Federal agencies’ administration of the Act in prep-
aration for public investigatory hearings which took place in March
and April of 1972.7 Fourteen days of hearings were held and testimony
was received from more than 50 witnesses. Included were spokesmen
for the Federal agencies and the media, attorneys having direct exper-
ience in Freedom of Information cases, academicians, spokesmen for
interested organizations, and other informed persons. Government
witnesses included representatives from the Departments of Justice,
Defense, State, Transportation, Health, Education, and Welfare,
Agriculture, Treasury, Interior, Labor, and Housing and Urban
Development. Also, there were witnesses from the Internal Revenue
Service, Environmental Protection Agency, Civil Service Commission,
Selective Service System, Federal Power Commission, Federal Com-
munications Commission, Federa) Trade Commission, Navy, Air
Force, and Army, and the Administrative Conference of the United
States.

On September 20, 1972, this committee issued a unanimously ap-

roved iuvestigative report based on theso hearingss It contained
gndin s, conclusions, and recommendations to strengthen the opera-
tion of the ¥reedom of Information Act. A serics of administrative
recommendations to Federal agencies urged correction of certain de-
ficiencies in their dsy-to-day operation. The report also set forth «
list of specific legislative objectives to improve the administration of
the Act. They deal with problem areas that could not be adequetely
remedied by administrative action.

The administrative recommendations were subsequently trans-
mitted to cach Federal department and agency head. Formal re-
sponses to the subcommittee indicate that many of them have been
ilnplemented. Bills to carry out the legislative objectives were sub-

L]
e o ot LT 122
E:Sffﬁfﬁ,féf‘c‘fm‘uom Committes, March and April, 1972, parts q8. '

4, 5, an
H. Rept. 92-1410, ""Administration of the Freedom of Information Act,” House Government Oporations
Commiitee.
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sequently introduced by Subcommittes Chairman Moorhead, with
47 co-sponsors. Similar measures were introduced by the ranking
Republican members of the full committee and the subcommittes,
Mr. Horton and Mr. Erlenborn, respectively, with 27 additional
CO-SpONSOIS,

Logislative hearings were held by the Foreign Operations and
Government Information Subcommittee on H.R. 6425 and H.R. 4960
on May 2, 7, 8, 10, and 16, 1973. The administration’s position on
the logislation was presented by the Justice and Defense Depart-
ments. Other executive branch witnesses invited to testify declined
and deferred to the Justice Department. Testimony and written state-
ments on the bills were presented by Members of Congress, represen-
tatives of the news media, the Chairman of the Administrative Con-
ference of the United States, the chairman of the Administrative Law
Section, American Bar Association, and other witnesses.

The Foreign Operations and Qovernment Information Subcom-
mittee adopted a number of amendments to H.R. 5425. Several were
suggested by Government and outside witnesses during the hearings.
The resulting measure was reintroduced as H.R. 12471,

Discussion

This bill seeks to reach the goal of more efficient, prompt, and full
disclosure of information by effecting changes in major areas dis-
cussed below: Indexes, identifiable records, time limits, attorney fees,
court costs, court review, reports to Congress, and the definition of
“agency.” ,

INDEXES

The first area of change deals with the relationship of the agencies
to the public. The amendment is designed to produce wider avail-
ability of Federal agency indexes which list specific types of informa-
tion available such as: Kinal o?inior_xs and orders made in the adjudi-
cation of cases, statements o ﬂpohcy not published in the Federal
Register, and administrative staff manuals.

‘his amendment does not envision the necessity for bound snd
rinted indexes by every agency, recognizing that there has been
ittle public demaud for the indexes of many agencies. However, it
would require that such indexes be readily available for public access
in a usable and concise form suitable for distribution to requestors.

Any agency index in brochure form available for distribution would
be an appropriaste way to meet this requirement.

The Committee recognizes that some ageacy indexes are now
published by commercial firms. Such publications would also be able
to satisfy the requirement of this proposed amendment.

Coucurrent with the additional obligation to publish and distribute
such indexes is & series of amendments requiring expedited considera-
tion of requests for information by the public.

IDENTIFIABLE RECORDS

Section (1)(b) of the bill is designed to insure that’a requirement
for a specific title or file number cannot be the only requirement of an
agency for the identification of documents. A “description” of &

ERIC
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requested document would be sufficient if it enabled a professional
employee of the agency who was familiar witix the subject area of the
request to locate the record with a reasonable amount of effort.

TIME LIMITS

As the subcominittee’s hearings clearly demonstrated, information
is often useful only if it is timely. "Ihus, excessive delay by the agency
in its response is often tantamount to denial. It is the intent of tlis
bill that the affected agencies be required to respond to inquiries and
administrative appeals within specific time limits, The testimony also
indicated the ability of some Federal ngencies to respond to inquiries
within the time specified in the bill—ten days for original requests
and twenty days for administrative appeals of denials.

It is recognized, however, that there may be exceptional circum-
stances where the requested information is stored in a remote location
outside the country and cannot be retrieved by the agency for exami-
nation within the 10-day time period even with the most diligent
effort. In such unusual cases, the committee expects that the requestor
will accept the good faith assurances of the agency that the informa-
tion requested will be retrieved and the request itself acted upon in
the most cxpeditious manner possible.

It is thus the intent of this provision that the agency have a suffi-
cient flexibility which will enable it to meet its requirement in an
orderly and eflicient manner.

Though the subcommittee heard reports of efforts by district courts
to docket freedom of information comnplaintsin an expeditious nianner,
it was found that the defendant Federal agencies ns a general rule
were slow in filing responses to complaints, thus inhibiting the rapid
dis€asition of freedom of inforination suits.

Inder the amendments in this bil!, the defendant agency would be
required to respond to complaints within 20 da{s—~the same time

limits specified for private litigants under the Federal Rules of Civil

Procedure, rather than the present 60-day time peiiod for Federal
agency response specified in the Federal Rules of Civil Procedure.
Failure to meet the new mandatory time limits would constitute
exhaustion of remedies, permitting court review.,

The committee believes that shorter mandatory response time need
not be a burden on the agencies, Under procedures established by the
Justice Department, all agencies presently are to consult with the
Department’s Office of Legal Counsel Dprior to a final denial of a
request which might result in litigation.? This consultation takes the
form of an analysis of the legal and policy implications involved in a
prospective denial. Accordingly, should a denial result in litigation,
the defendant agency and the Department of Justice should already
know the basis of their defense, nm{ the necessity for a 60-day response
period is lessened thereby.

ATTORNEY FEES AND COURT COSTS

Together with chcdition of litigation, the bill provides for a
recovery of attorney fees and costs at the discretion of the courts. ‘I'he
allowance of a reasonable attorney’s fee out of Government funds to

¥ Sec 33 FLR, 19123 (July 18, 1973); codified 88 28 CFR 50.9.
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prevailing parties in litigation has been considered desirable when the
suit advances a strong congressional policy. Similar provisions have
been recognized in legislation in the past.!®

COURT REVIEW

Although the present Freedom of Information Act requires de novo
determination of agency actions by the Federal courts, the language is
ambiguous as to the extent to which courts inay engage in in camera
in?ection of withheld records.

recent Supreme Court decision held that under the present
language of the Act, the content of documents withheld under section
552(b) (1)—pertaining to national defense or foreign policy informa-
tion—is hot reviewable by the courts under the de novo requirement in
section 552(8)(3)."* The Court decided that the limit of judicial
inquiry is the determination whether or not the information was, in
fact, marked with a classification under specific requirements of an
Executive order, and that this determination was satisfied by an
aflidavit from the agency controlling the information. I'n camera inspec-
tion of the documents by the Court to determine if the information
actually falls within the criteria of the Executive order was specifically
rejected by the Court in its interpretation of section 552(b)(1) of the
Act. However, in his concurring opinion in the Aink case, Mr. Justice
Stewart invited Congress to clarify its intent in this regard.}?

Two amendments to the Act included in this bill are aimed at in-
creasing the authority of the courts to engago in a full review of agency
action with respect to information classified by the Department of
Defense and other agencies under Executive order authority.

In camera review

The first of these amendments would insert an additional clause
in section 552(s)(3) to make it clear that court review may include
examination of the contents of any agency records in camera to
determine i{ such records or any part thereof shall be withheld under
any of the exemptions set forth in section |552(b). This languagy
authorizes the court to go behind the official notice of classification
and exatuine the contents of the records themselves.

Nutional defense and foreign policy exemption
The second amendment aimed at court review is a rewording of

section 552(b)(1) to provide that the exemption for inforination in-
volving national defense or foreign policy will pertain to records which
are “‘authorized under the criteria established by an Executive order
to be kept secret in the interest of the national defense or foreign
policy.” The change from the language pertaining to information‘re-
quired” to be classified by Exccutive order to information which is
“authorized” to be classified under the “criteria’ of an Executive order
means that the court, if it chooses to undertake review of a classifica-
tion determination, including examinatien of the records in camera,
may look at the rrasonableness or propriety of the determination to
classify the records under the terms of the Executive order.

18 See Civil Rights Act of 1984, title YI: 42 U.5.C, sec. 2000a-3(b); Civil Rights Act of 1964, title V1I; 42
U.8,C. se¢, 2000e~8(k): Education Amendments of 1072, P.L. 43-318, title VII, “Emergency School Ald
Act,” see. 718 (20 U,8.C. sec. 161

W Encironmental Prolection Agenzy et al. v, Palsy T. Mink ¢l al., 410 U.8. 78 (1973).
1 bid,, at p. M.
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Even with the broader language of these amendments as they apply
to exemption (b)(1), information may still be protected under the
exemption of 552(b)}(3): “specifically oxemptedp from disclosure by
statute.” This would be the case, for example, with the Atomic
Energy Act of 1954, as amended. It features the “born classified”
concept. This means that there is no administrative discretion to
classify, if information is defined as “restricted data” under that Act,
but only to declassify such data.

The tn camera provision is permissive and not mandatory. It is the
intent of the committee that each court be free to employ whatever
means it finds necessary to discharge its responsibilities.

REPORTS TO CONGRESS

A now provision is added to the Freedom of Information Act,
setting forth requirements fo: annual reports by the affected agencies
to the Committees on Government Operations of the House and
Senate, and to the Senate Judiciary Committee, which has jurisdiction
over the Freedom of Information Act.

These annual reports should detail the information necessary
for adequate Congressional oversight of freedom of information
activities. They would also include the number of each agenéy's
determinations to deny information, the number of appeals, the action
on appeals with the reasons for each determination, and a copy of all
rules and regulations effecting this section. Al:o to be included is a
statement of fees collected 1inder this section, plus other matter re-
garding information activities indicative of the agency’s efforts under
this Act.

DEFINITION OF “AGENcCY”

For the purposes of this section, the definition of “agency’’ has been
expanded to include those entities which may not be considered
agencies under section 551(1) of title 5, U.S. Code, but which perform
governmental functions and control information of interest to the
public. The bill expands the definition of “agency” for purposes of
section 652, title 5, United States Code. Its effect is to insure inclusion
under the Act of Governinent corporations, Government controlled
corporations, or other establishments within the executive branch,
such as the U.S. Postal Service.

The term *‘establishment in the Executive Office of the President,”
as used in this amaendment, means such functional entities as the Office
of Telecommunications Policy, the Office of Management and Budgot,
the Council of Economic Advisers, the National Security Council,
the Federal Property Council, and other similar establishments which
have been or may in the futare be created by Congress through
statute or by Executive order.

The term ‘“Government corporation,” as used in this subsection,
would include a corporation that is a wholly Government-owned enter-
prise, established by Congress through statute, such as the St. Law-
rence Seaway Deve{opment Corporation, the Federal Crop Insurance
Corporation (FCIC), the Tennessee Valley Authority (TVA), and
the Inter-American Foundation.

The term ‘“Government controlled corporation,” as used in this
subsection, would include a corporation which is not owned by the

Q




9

Federal Government, such as the National Railroad Passenger Cor-
1()(0;}33)011 (Amtrak) and tho Corporation for Public Broadcasting

InForRMATION TO CONGRESS

As stated above, the purpose of these amendments to section 552 is
to facilitate increased availability of information to the public. In no
sense should any of the amendments be interpreted as affecting the
availability of information to Congress under section 552(c), since
H.R. 12471 makes no change in that subsection.

That this bill amends subsections (a) and (b), but not (c), of section
552 should in no way be construed as npprovui by this committee of
the Justice Department’s or any other agency’s regulations or practices
of withholding information from Congress. (See, for example, H. Rept.
92-1333, pp. 30-42.)

Cost EsTIMATE

In accordance with rule XIII, clause 7 of the Rules of the House
of Representatives, the committee finds with respect to fiscal year
1974 and each of the five fiscal years following tgat potential costs
directly attributable to this bill should, for the most patt, be absorbed
within the operating budgets of the agencies.

This legislation merely revises information procedures under the
Freedom of Information Act but does not create costly new adminis-
trative functions. Thus, activities required by this bill should be
carried out by Federal agencies with existing staff, so that significant
amounts of additional funds will not be required. It may be necessary,
however, for some agencies to reassign personnel, chift administrative
responsibilities, or otherwise restructure certain offices to achieve a
higher level of efficiency.

n accordance with section 483a of title 31, U.S. Code and Office of
Management and Budget Circular A-25, user fees are applicable to
requests for information and may be assessed for production of copies
and time spent by agency cmployees in search of requested informa-
tion. Agency regulations currently provide for such fees, and this
legislation does not change the status of those existing provisions.

The possible assessment of attorney fees and court costs authorized
under section (1){(e) of this bill is at the discretion of the court. The
cost to the Qovernment of such assessments must depend upon the
amount of litigation, the character of the litigants, the issues in-
volved, and action of the courts. While no precise estimate of such
possible assesstnents can be made in view of these variables, a subcoms
mittee staff investigation has indicated that a typical trecdom of
information case requires about 40 hours of billable time, including
initial conference, preparation of pleadings and briefs, and court
arguments. At an average rate of $35 per hour, it is estimated that
fees in the amount of $1,400 Eer caso would not be unreasonablo.

'The provision added by this bill to subsection 552(a) of the Act,
requiring that such agency indexes be émblished and distributed
should not represent an appreciable added cost to the Government.
Present comniercial publications will be able to meet this requirement
for some agencies, and those agencies having to develop in-house
publications can, by the provisions of the bill, scll the indexes at prices
consistent with cost recovery.

H.R, 87¢~—2

Q
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Although expenditures for these purposes may be minimal, the
committee estimates that andditional costs that may be required by
this legislation should not exceed $50,000 in fiscnl year 1974 and
$100,000 for each of the succeeding five fiscal years.

AGExcy ViEws

Witnesses representing the Departments of Defense and Justice
wlhio testified at the subcommittee’s hearings on Freedom of Informa-
tion Act amendments contained in tho original bills (H.R. 5425 and
H.R. 4960) uniformly opposed virtually every proposal to strengthen
and clurify the present law, just as Federal agency witnesses had
opposed the legislation which ereated the Freedom of Inforination
Act during subcommittee hearings almost a decade eatlier.

The views of those departments on 1LR. 12471 are set forth in
letters to the committee incli.ded in appendix 1.

SECTION-BY-SECTION ANA LYSIS

Section (1) (a) amends section 552(a)(2) of the Freedom of Informa-
tion Act by adding a provision that the presently required indexes beo
promptly published and distributed by sale or otherwise.

Section (13(b) substitutes for the term “identifiable records” a
new requirement that a request be one which “reasonably deseribes’
the records requested.

Section (1)(c) sets definitive time limits for agency action on
originul requests and on appeals. A limit of 10 working days is set for
a determination on original requests, and a limit of 20 days is set for n
determination on appeals. In the case of a determinntion to deny an
original request, the denial must include the reasons therefor and
notice of the right of appeal.

This section also states that failure to meet the specified time
limitations constitutes an exhaustion of ndministrative remedics by
the requestor.

Section (1) (i) clarifies the requirement for de nove court determina-
tion under the Freedom of Information Act by stating that the court
may conduct an in camera investigation ¢f any record withheld from
disclosure by an agency under any of the excniptions in section 552(b).

Section (1)(e) provides that the United States agency or officer
against whom a Freedom of Information Act complaint is filed must
respond within 20 days. This response need not necessarily be affirma-
tive in nature; it may be a motion other than an answer,

This is in furtherance of the policy in the original Act for expediting
action by giving cuses under the Act precedence on the court docket.

Section (1)(e) also allows the assessment of uttorney fees and costs
aguinst the ngency on behalf of a litigant. The assessment of fees and
costs is ut the opticn of the court.

Section 2 amends section 552(b){1) to provide that the exemption
for information involving national defense or foreign policy will per-
tain to records which are ‘“‘anthorized under the criteria ostablis,hed
by an Exccutive order to be kept seeret in the interest of the national
defense or foreign policy.” The intent is that the court may look at the
reasonableness or propricty of the determination to classify the records
under the terms of the Executive order.

O
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Scetion 3 adds a new provision to the Act requiring a range of in-
formation in annual reports to specified committees of Congress.

Another provision in section 3 of the bill expands the definition of
“agency’’ for purposes of section 552, title 5, United States Code, to
insure mclusion of Government corporations, Governnient controlled
corporations, or other establishments within the executive branch,

ection 4 provides that these amendments will become effeetive

90 days after enactment of the bill.

Cuaxags iN Existing LAw Mape By THE Biny, As REPoRTED

Tn compliance with clause 3 of rule XIII of the Rules of the House
of Representadves, changes in existing law made by the bill, as re-
porte(L are shown as follows (existing law proposed to be omitted is
enclosed in black brackets, new matter is printed in italics, existing
law in which no change is proposed is shown in roman):

TITLE 5, UNITED STATES CODE

* * * * * * *

CHAPTER 5—ADMINISTRATIVE PROCEDURE

* * * * * * *

SUBCHAPTER II—ADMINISTRATIVE PROCEDURE

* i * *® * * *

§ 552. Public information ; agency rules, opinions, orders, records,
and proceedings
¢ 1ga.) Ench agency shall make available to the public information as
ollows:
(1) Each agency shall separately state and currently publish in
the Federal Register for the guidance of the public—

{A) descriptions of its central and ficld organization and
the established places at which, the eniployees (and in the
case of & unifornied service, the members) from whom, and
the methods whercby, the public may obtain information,
make submittals or requests, or obtain decisions;

(B) statements of the general course and method by which
its functions are channeled and determined, including the
nature and requirements of all formal and informal proce-
dures available;

(C) rules of procedure, descriptions of forms available or
the places at W}li(‘h forms may be obtained, and instructions
ns to the scope and contents of all papers, reports, or exami-
nations;

(D) substantive rules of general apphicability adopted as
authorized by law, and statements of general policy or inter-

retations of general applicability formulated and adopted

v the agency; and
(E) each amendment, revision, or repeal of the foregoing.
Except to the extent that a person has actual and timely notice of
the terms thereof, & person may not in any manner be required to

ERIC
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resort to, or be advetsely affected by, a matter required to bo pub-
lished in the Kederal Register and not so published. For the pur-
poso of this paragraph, matter reasonably available to the class of
persons affected thereby is deemed published in the Federal Regis-
ter when incorporated by reference thercin with the approval of
the Director of the Federal Register.
(2? Each agency, in accordance with published rules, shall make
available for public inspection and copying— ,
(A) iinal opinions, including concurring and dissenting
opinions, as well as orders, made in the adjudication of cases;
 (B) those statements of policy and interpretations which
have been adopted by the agency and are not published in the
Federal Register; and

(C) administrative staff manuals and instructions to staff -

that affect a member of the public; :
unless the materials are promptly published and copies offered for
sale. To the extent required to prevent a clearly unwarranted in-
vasion of personal privacy, an agency may delete identifying de-

tails when it makes available or publishes an opinion, statément of |

policy, interpretacion, or staff manual or instruction. However, in
each casa the justification for the deletion shall be explained full
in writing. Each agency also shall maintain Sand make available
for public inspection and copyingl, promptly publish, and dis-
tribute (by sale or otherwise) copies of a current index providin
identifying information for the public as to any matter issued,
adopted, or promulgated after July 4, 1987, and re%uired by this
paragraph to be made available or published. A final order, opin-
10n, statement of policy, interpretation, or staff manual or instruc-
tion that affects o membe: of the public may be relied on, used,
or cited as precedent by an agency against a party other than
an agency only if— .

. () it has been indexed and either made available or pub-

lished as provided by this paragraph; or

(ii) the party has actual and timely notice of the terms

thereof.

(3) Except with respect to the records made available under
paragraphs (1) and (2) of this subsection, each agency, Eon
request for identifiable records made in accordance with published
rules stating the time, place, fees to the extent authorized by
statute, and procedure to be followed,] upon any reguest Jor
records which (A) reasonably describes such records, and (B) is
made in accordance with published rules stating the time, place, fees
to the extenl authorized gy statute, and procedure to be followed,
shall make the records promptly available to any person. On
complaint, the district court of the United States in the district
in which the complainant resides, or has his principal place of
business, or in which the agency record- are situated, has juris-
diction to enjoin the agency from withholding agency records
and to order the production of any agency records improperl
withheld from the compleinant. In such a case the court shall
determine the matter de novo, and may examine the contents of
any agency records in camera to determine whether sych records or
any part thereof shall be withheld under any of the czemptions set
Jorth in subscetion (b), and the burden is on the agency to sustain
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its action. Jn the ovent of noncompliance with the order of the
court, the district court may punish for contemnpt the responsible
employee, and in the case of a uniformed service, the responsible
member. Except as to causes the court considers of greater
importance, proceedings before the district court, us authorized
by this paragraph, take precedence on the docket over all other
causes and shall be assigned for hearing and trial at the earliest
practicable date and expedited in overy way. Notwithstanding
any other provision of law, the United Stafes or the officer or agency
thereof against whom the complaint was filed shall serve a responsive
pleading to any complaint made under this paragraph within
twenty days after the cervice upon the United States altorney of the
pleading in which such complaint is made, unless the court otherwise
directs for good cause shown. The court may assess against the
United States reasonable attorney fees and other litigation costs
reasonably incurred in _any case under this section in which the
Um'tef; ;IS'tates or an officer or agency thereof, as litigant, has not
precailed.

? (4) Each agenc }mvingbmore than one member shall maintain
and make available for public inspection a record of the final votes
of cach member in every agency proceeding.

(6) Llach agency, upon receipt of any request for records made
under this subsection, shall—

(A) determine within ten days (excepting Saturdays, Sundays,
and legal public holidays) ufter the date of such receipt whether
to comply with the request and shall immediately notify the
person making the request of such determination ané/ the
reasons therefor, and of the right o]/ such person to appealfto
the head of the agency any adverse determination; and

(B) make a determination with respect to such appeal within
twenty days (excepting Saturdays, gundays, and legal public
holidays) after the date of receipt of such appeal. ,

Any person making a request to an agency for records under this
- subsection shall be deemed to have erhausted his administrative
remedies with respect to such request if the agency fails to comply
with subparagraph (A) or (B) of this paragraph. Upon any deler-
mination by an agency to comply with a request ﬁ;r records, the
records shaﬁ be made promptly available to the person making such
reqicest.

(b) 'This section does not apply to matters that are—

(1) Especifically required by authorized under criteria estab-
lished by an Exccutive order to bo kept secret in the interest of
the national defense or foreign policy;

(2) related solely to the internal personnel rules and practices
of an agency; ) .

(3) specifically exempted from disclosure by statute;

(4) trade secrets and cormmercial or financial information ob-
tained from a person and privileged or confidential; y -

(5) inter-agency or intra-agency memorandums or letiers which
would not be available by law to a party other than an agency’in
litigation with the ngenc‘i(; )

6) personnel and medical files and similar files the disclosure
of which would coustitute a clearly unwarranted invasion of
personal privacy;
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(7) investigatory files compiled for law enforcement purposes
except to the extent availuble by law to a party other than an
agency;

(8) contained in or related to examination, operating, or con-
dition reports prepared by, on behalf of, or for the use of an
ageney responsible for the regulation or supervision of financial
institutions; or

(9) geological and geophysical information and data, includ-
ing maps, concerning wol}s. '

() This section does not authorize withholding of information or
limit the availability of records to the public, except as specifically
stated in this section. This seetion is not authority to withthold infor-
mation from Congress.

() On or before March 1 of cach calendar year, cach agency shall sib-
mit a report corcring the preceding calendar year to the Commiltee on Gor-
ernment Operations of the House of Representatives and the Committee on
Gorernment Operations and the Commutice on the Judiciary of the Scnate.
The report shall include—

(D) the wumber of detcrminations made by sueh agency not to
comply with requests for records made to such agency under sub-
scetion (a) and the reasons for cach such determination;

(2) the number of appeals made by persons under suhscction
(@) (8)(B3), the result of such appeals, anc/ the reason for the action
upon each appeal that vesults in a denial of information;

(3) @ copy of ceery rule made by such agency regarding this
section;

() a copy of the fee schedule and the total amount of fees collected
by the agency for making records available under this section; and

(5) such other information as indicales efforts to administer fully
this section.

() Notwithstanding section 551(1) of this title, for purposes of this
section, the term ‘“‘agency” means any esecutive department, military
depariment, Government corporation, Gorernment controlled corporation,
or other establishment in the exccutive branch of the Gorernment (including
the Erecutive Office of the President), or any independent rcgulatory
agency.

* * * * * * *

RIC

Aruitoxt provided by Eic:



APPENDIXES

ArpPENDIX 1.—AgENCY VIEwsS

DuPARTMENT OF JUSTICE,
Washington, D.C., February 20, 1974.
1lon, Cuxr HortrigL,
Chairman, Committee on Government Operations,
House of Representatives, Washington, I.C.

Dear Mr. Ciratesas: This is in response to your request for the
views of the Departinent of Justice on 1.R. 12471, o bill “To amend
section 552 of title 5, United States Code, known as the Freedom of
Information Act.”

H.R. 12471 is designed to improve the administrative procedures
for handling requests by the public under the Freedom of Information
Act for access to government docuinents, sets rigid time limits upon
the agencies for responding to information requests, shortens substan-
tially tiie time for the government to file its pleadings in Information
Act suits, and authorizes the award of attorneys’ fees to successful
plaintiffs in such suits. In addition, each agency is required to submit
an annual report to Congress evuluating its performance in adininis-
tering the Act and “agency” is defined to include the Executive Office
of the President.

Department spokesmen have repeatedly agreed that administrative
compliance with the Act’s present provisions needs improvement. It is
our view, however, that H.R. 12471 as now drafted is far too inftexible
in applicntion to be of significant use in solving many of these admin-
istrative problems. Equally important, certain aspects of the bill
present serious questions of constitutionality. Before turning to our
specific objections, detailed below, we believe it is also important to
note that our Department has recently initiated a comprehensive study
of ways to improve adrinistrative compliance with the Act. One of the
principal purposes of the study is to analyze the costs of implementing
the various methods suggested for improving administration. At the
present time, concrete cost evaluations do not exist and only the
roughiest estimates of the varying cost factors can be made.

Since results of the study, from which constructive and concrete
proposals can be developed, are expectedd next year, the Department
of Justice suggests delay of extensive amendment of the Act until that
evaluation is completed. At that time, wo would be in & better position
to advise Congress on the feasibility, cost, and desirability of proposals
to amend the Act.

Apart from these general observations on the utility of enacting
legislation such as H.R. 12471 at this time, the Deparfment has the
foil{lowing specific comments and recommendntions concerning the
provi~ions of the bill.

(15)
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1. Section 1(a) of 1L.R. 12471 would amend the indexing provisions
in subsectior. (a)(2) of the Act. This provision now requires every
agency to maintain and make available for public inspection and copy-
ing indexes of those documents having precedential significance. ‘1'he
proposed amendment would go further and compel all agencies to
publish and distribute such indexes. We believe that imposition of this
requirement on a government-wide basis would be unduly expensive
and essentially unnecessary.

Under the existing indexing scheme, persons who ask to nse the
indexes are permitted to do so. However, a large segment of the public
may never have the interest or the need to usoe thenr: Thus, the
considerable expense of preparing for publication, publishing, and
keeping enrrent indexes that are not oriented to a demonstrated public
need would be unjustified. Even where an index does meet & need, such
as a card catalogue in a library, it does not appear that the expense of
publishing would be warranted.

In these cases, it is generally more practical, economical, and satis-
~Iactory to the outside person secking information to give him direct

personal assistance that fits his existing knowledge and information,
rather than referring him to some index which may be largely incom-
prehensible because it was compiled by specialists for their own use,
or to tell him to buy a published index. Morcover, private concerns
publish agency materials and indexes in substantial quantities. For
example, Commerce Clearing House and Prentice-ITall prblish fully
indexed tax serviees. To require the government to index and publish
the same material would be an inefficient and expensive duplication of
function.

In this respect, two additional points warrant discussion. First,
compliance with this provision will in all likelihood require agencies
to hire indexing specialists not only to index the voluminous existing
records, but also to establish indexing systems for future use. All of
this will cost the taxpayers money. Sccond, before the indexing
process can begin it is essential that agencies know exactly the types
of records the Act requires to be indexed. A number of recent court
decisions have thrown this whole area of indexing into great confusion.

We recommend that this amendment not be adopted until all
affected agencies have had an opportunity to determine its probable
impact on their staffs and budgets in relation to estimated public
benefiis, or until possible alternative devices which may be more
effective, simpler to use, more easily kept up-to-date and less costly
have been considered.

2. Section 1(b) of the hill would amend Subsection a(3) of the Act
so that requests for records woukl no Jonger have to be “for identifinble
records,” requiring instead that a request for records “reasonably
describes such records”” We view this change to be essentially »
matter of semantics and thus unnecessary. The Senate Report in
explaining the use of the term “identifiable” in the present Act, stated:
“records must be identifiable by the person requesting them, 4.e., a rea-
sonable description enabling the Government employee to locate the
requested records.”

Because it does alter the wording of tho statute, this amendnient
might lead to confusion as well as to unwarranted withholding of
requested records. An unsympathetic official might reject a request
which would have to be processed today, on the new ground that the
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- and would serve only to frustrate the purposes of the Act.
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request is not reasonably descriptive. Also, this amendment could
subject z:ige'ncies to severe harassment, as where a requester adequately
described the Patent Offico records he sought, but his regluest was for
about 5 million records scattered through over 3 million files. A court,
presuraably unable to accept anything so unreasonable, held that the
request was not, for “identifiable records.” Irons v. Schuyler, 465 F, 2d
608 SD.O.' Cir. 1972). Accordingly, we conclude that this change
would not be desirable at this time.

8. Section 1(c) of the bill would amend the Act by imposing time
limits of 10 working days for an agency to deterniine whether to com-
ply with any request for records, andy 20 working days to decide an
appeal from any denial. The purpose of imposing these deadlines is -

to expedite fency action on requests for information. The time limits

are exact and no extensions are permitted. Cortainlg', agencies should

lo; however, this
amendment is too rigid for permanent and government-wide applica-
tion and is likely to be counter-productive to the ultimate goal of

- optimizing disclosure by discouraging the careful and sympathetic

procesaing of requests. Accordingly, we strongly oppose enactment of
this amendment.. ;
 Often files cannot be obtained within ten days either because the
filing systems are impervious to the description of the information
requested or becauso the files are located in centers distantly located
from the office receiving the request. Occasionally it is even necessary
for an agency to consult other agencies, organizations, or foreign
Eovemmcnts in order to determine the propriety of releasing or with-
olding information.. Also, many requests are complex and unique.
Inflexible deadlines encourage, indeed compel, hasty denials in sych
cases. No agency should be required to edhere to a rigid 10 to 20 day
limit at the cost of denying requests, in & spirit of caution, that might -
with more study and time be granted in whole or part. Finally, there
is the very real problem of spreading available resources too thin. For
example, to meet the deadlines imposed by this amendment, it may
frequently be necessary to pull personnel off matters within the pri-
mary mission of the agency to handle an Information Act request. -
Strict time limits ignore considerations of priority. For example, FBI
personnel should not be required to process every request within the
prescribed time limits when their attention is urgently needed for such
things as investigating hi-jackings or bombings of public buildings or
other eme¥encies. i o ' I
To avoid these and other problems inherent in rigid time constraints, -
yet provide for expeditious treatment of information requests, we
suggest that our revised departmental regulations, which follow the
recommendations of the Administrative Conference, serve as a more
ptactical working model. Our regulations provide for 10 and 20 day
deadlines but permit extension of time under prescribed circumstances.
We use the term “‘working model’’ advisedly, for even within our own
Department an exception from these regulations was created for the

- Immigration and Naturalization Service because of the voluminous

nature of its records, and we are rarely able to process an appeal within

20 days. Similar exceptions may need to be created, or some may be

eliminated as more experience in administering the Act is gained. In

any event, rigid time limits for all agencies would be impracticable

IToxt Provided by ERI
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4. Section 1(d) of H.R. 12471 deals with ¢n camera inspection Ly the
courts of agency records. It provides that n court “may exanine in
camera the contents of any agency records to determine whether
such records should be withheld in whole or in part under any of the
exemptions set forth in the Act.” With respect to exemptions 2
through 9 of the Act, this mmendment appears only to codify the rule
relating to in camera inspections ant.onnced by the Supreme Court in
Environmental Protection Ageney v. Mink, 93 S.Ct, 827 (1973). 'I'here,
the Court construed the Act as vesting in the courts, in cases other
than those in which the documents are classified, the discretion to
determine whether an in camera inspection is necessary to the resolu-
tion of the case. Accordingly, wo have no objection to t::2 enactment
of this measure as it relates to cases where one or more of exemptions
2 through 9 are involved. However, we oppose any legislative attempt
to overrule the Supreme Court’s decision in Alink with respect to
classified (exemption 1) documents.

In Mink, the Supreme Court found that judicial review did not
extend to “Executive security classifieations . . . at the insistence of
anyone who might seek to question them.” 93 S.Ct. at 333. We oppose
this overruling attempt simply because the courts, as they themselves
have recognized, are not equipped to subject to judicial scrutiny
Exceutive determinations that certain documents if disclosed would
ijure our foreign relations or national defense. As the Court of
Appeals said in Lpstern v. Resor, 421 F.2d 930 (9th Cir. 1970), cert,
denied, 398 U.S. 965 (1970), ‘the question of what is desirable in the
interest of national defense and foreign policy is not the sort of question
that courts are designed to deal with In C. & 8. Air Lines v. Water-
man Corp., 333 U.S. 103 (1948), the Supreme Court was more explicit:

“I'The very nature of executive decisions as to forei%n policx is
political, not judicial. Such decisions are wholly confided by our Con-
stitution to the political departments of the government, Executive
and Legislative. They are (ie]icatc, comglex, and involve large ele-
ments of prophecy. They are and should be undertaken only by those
directly responsible to the people whose welfare they udvance or im-
peril. They are decisions of n k_m.(l_ for which _tho Judiciary has neither
aptitude, facilities nor responsibitity and which has long been held to
belong in the domain of political power not subject to judicial intru-
sion or inquiry.” : :

5. Section 1(c} would reduce the present 60-day period which the
Government normally has to answer complaints ngainst it in federal
court to 20 days for all suits under the Act. It would also provide for -
an award of attorneys’ fees to the i)!nintiﬁ' in any snch suit in which
the government “has not prevailed,” leaving it unclear what might
happen in cases where the government prevails on part of the records
in issue but does not prevail on the rest.

We oppose both features of this section. When a suit is filed under
the Act, the local U.S. Attorney ordinarily consuits the Department
of Justice. 'The Department in turn must consult the agencies whose
records are involved, and frequently that agency must coordinate -
internally among its headquarters components or its field offices, and
sometimes externally with other agencies. Because the federal govern-
ment is larger and more complex, and bears more crucial public
interest responsibilities than any other litigant, it needs more time

to develop and evaluate its positions, especially if they may affect
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agencies other than (he one sued. A 20-day rule would require that
decisions be mado without ample time for inquiry, consultation, and
study, and consequently the incidence of positions that would later
be reformulated would increase, causing unnecessary work for the
parties on hoth sides and for the courts,

Furthermore, in a type of litigation which can be initiated by any-
one without the customary legnT requirements of standing or interest
or injury, the award of attorneys’ fees is particularly inappropriate, It
is difficult to understand why there should be departure in this area of

“law from the traditional rule, applied in vittually every other field of
Government litigation that attorneys’ fees may not be recovered
against the Government. o

~ Although the Act has been used successfully by publie interest
groups to vindicate the pubtic’s right to know, not all litigants fit that
category. Instead, the plaintiff may well be a businessman using the

- Act to gain information about a competitor’s plans or operations. Or
he may be someone secking a list of names for a commercial mailing
list venture. In all such cases, the obvious end result if attorneys’
fees were awarded would be that the taxpayers would pay for litigating
both sides of the dispute. This expense could become quite suﬁstnn-
tial considering that well over 200 suits have been filed to date and
that number is ever increasing,

6. Section 2 of the biil would amend section 552(b){1) of the Act
to exempt from disclosure meterial “nuthorized under criteria estab-

“lished by an Executive Order to be kept secret in the interest of na-
tional defense or foreign policy”. Section (b){1) presently excepts
material specifically required by Executive Order to be kept secret
in the interest of national defense or foreign policy. This provision is
intended to be read in conjunction with the in camera provisions of
section 1{d). It would, in effect, transfer the decision as to whether a
document should be protected in the interests of foreign policy or
national defense from the Executive Branch to the courts. While we
firmly share the view that classification abuses cannot be tolerated,
and in this respect it is important to note that the existing classifica-
tion order provides for sanctions in such cases, we are constrained to

- oppose_this amendment for the same reasons noted in our comments
‘on section 1(d). ~

7. Section 3 of 1L.R. 12471 is divided into two parts. The first part
would require each agency to submit an annual report to Congress
containing a statistical evaluation of the duties executed in adminis-
tering the Act. Congress certainly has an interest and responsibility
to keep informed on how the Act is being administered. Accordingly,
we support the general objectives of this amendment. Novertheless,
we do not believe that legislation is necessary to accomplish this end.
In the past, agencies have appeared before committees of botli hotises
of Congress on numerous occnsions and discussed their administrative
operations. Statements, complete with statistical information, have
been submitted on those oceasions for congressional review. Similar
information as that proposed to be included in the annual reports was
obtained by the Houso J)ommittoo on Government Qperations in 1971
by mears of a questionnaire. These methods have the obvious advan-
tage of flexibility and enable Congress to receive the information it
needs without being locked into a fixed system of reporting require- -

‘ments. For this reason, this provision scems undesirable.
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The second part of section 3 redefines an agency for purposes of the
Act to includ% executive and military departiuents, (governmont
owned or controlled corporations, any independent regulatory agency,
or other establishment in the Executive Branch including the Execu-
tive Offico of the President. We cannot determine from this langunge
whether or not the Act would be extended to include groups such as:
the American National Red Cross, the Girl Scouts o? America, Na-
tional Academy of Sciences, the Veterans of Foreign Wars, or the
Daughters of the Amecrican Revolution. Some clarification would

- seem appropriate.

“the viows of the Department of Defense on H.

Moreover, in our opinion, the last provision involves a direct attack
on the separation of powers system established by the Constitution
and is therefore unconstitutional. ‘The Executive Office of the President
has traditionally included elerents that are a mere extension of the
President himself. Persons performing such functions are smong a
President’s most trusted advisors and the need for thosc persons
to speak candidly on highly confidential matters is obvious. Of course,
the principlo of separation of powers does not préclude the promulga-
von of freedom of information regulations applicable to particular
units within the Executive Office. But, just as Congress has seen fit
not to extend the Freedom of Information Act to itself or its staff
on the ground that to do so would violate its constitutional preroga-
tives, neither can it be imposed on the President’s staff.

In view of the foregoing, the Department of Justice recommends

~against the enactment of this legislation in its present form.,

"The Office of Management and Budget has advised that there is no
oly’ection to the submission of this report from the standpoint of the
Administration’s program.

Sincerely,
MavrcoLm D. Hawk,
Acting Assistant Attorney General.

——

GeNERAL CouNseL oF THE DEPARTVENT oF DEFENSE,

Washington, D.C., Febrvary 20, 1974.
Hon, Cusr HoLiFIELD, ,

Chairman, Committee on Government Operations, House of Representa-

tives, Washington, D.C.
Dear Mg, CuatrMaN: Reference is made toI{our recent request for
. 12471, 93d Congress,

~ abill “T'o amend section 552 of title §, United States éode, known as

the Freedom of Information Act ‘(FOIA%.” :

The purpose of the bill is to require Federal agencies to adhere to
several new administrative requircments devised to enhance respon-
?iveness to FOIA requests. More specifically, the bill provides for the

ollowing:

1. Th%t the current index of oginions, statements of policy, and
administrative staff manuals be published and distributed, rather than
simply made available for public inspection and copying. '

2. ’E:hat the requirement for “identifiable records” be modified to
a requirement for a reasonable description of the recotds requested.

3. That agencies determine the availability of a record within 10

~days after receipt of an initial request, and make determinations for

initially denied records within 20 days after receipt of an appeal. =~ -
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4. That courts be given authority to examine in camera any records

which the agencies have denied a requester who has brought legal
action to force their release.
5. That the United States file a responsive pleading in litigation
initiated by the requester of a record within 20 days after service upon
the United States Attoraey of the pleading in which the complaint
1s1 m;gie, rather than the current 60-day period for responding to such
pleadings,

6. That the Court may assess ageinst the United States reasonable
attorney fees and other litigation costs where the Court has found
against the United States in its efforts to withhold the record, ,

7. That the exemption of classified information shall bo evaluated
~ on the basis of the criteria established by the Executive Order.

8. That each agency shall file with the Committes on Goverriment
Operations of the House of Representatives «nd the Committess on
- Government Operations and on the Judiciary in the Senate, & detailed

annual report concerning denials of requests for agency records,
appeals of those denials, regulations governing FOIA requests, fee
schedules imposed when requesters are charged for records provided,
and other information concerning administration of the FOIA.

9. That the term “agency” be specifically defined in section 552 of
- title 5, United States Code, by indicating the kinds of organizations
that come within its scope. _

First, it should be noted that H.R. 12471 is a vast improvement
over some of the earlier bills to amend the FOIA consideréd by the
Subcommittee on Foreign Operations and Government Information
‘of the Committee on Government Operations, On May 8, 1973, the
former QGeneral Counsel of the Department of Defense, Mr, J. Fred
Buzhardt, testified on H.R. 6426 and H.R. 4960, both of which coxn-
tained a number of provisions which he found ﬁlghly objectionable
to the Departmeént of Defense. We are pleasad that & number of these
problems have been overcorné in H.R. 12471, Although there are
other provisions of H.R. 12471 that we do not consider patticularl
desirable, these comments aré confined to those sspects of the bill
~ Bhifc‘h wo believe will create serious difficulties for the Department of

" Defense. : ~
Our sinFIe greatest problem in implementing this bill, if it should
d relate to the time limitations imposed for responding to
~ requests for records and in providing the necessary information for
respondin% to comiplaints filed in court as a result of the denial of
" records, Although it

‘respond within 10 days to an initial request for a simple record that

can be easily located and readily evaluated‘ it will not be possible in

the case of so-called “categorical requests’” for voluminous tecords
~or for individual records which cannot be located and ovaluate

readily. Tn an agency the size of the Depatrtment of Defense, records
- are located all over the world, and old records are stored in warehouses
where their exact location is often difficult to determine in a short
time. Until a requested record is located, no determination can be
‘made of its availability to the requestér, of whether it comes within
: sml‘ exemption that should be invoked to serve a legitimate public
- interest. : . ‘ : :

may be possible in the vast majority of cases to =~
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Although 20 working days may seem an adequate tine for evaluating
appeals of denied records, this iway not be true in cases in which volu-
minous or complicated records must be forwarded for evaluation by
high-level or technically specialized officials whose time must be
divided between a multitude of competing priorities, If additional
staff must be added for the purpose of creating a capability to respond
within the time limit, the cost of this provision alone may go into the
millions of dollars. Even additional staff, however, cannot eliminato
demands upon the time of expert officials who must respond to other
priorities,

Even nore iinportant, however, is our view that such rigid time
limitations may prove counterproductive from the standpoint of
public access. It is often true that records which technically fall within
one of the excm?r‘:ions of the Act are released after careful evaluation
~ by responsible officials who find that no substantial legitimate purpose

will be served by their withholding. If there is inmﬁquate time for

these ovaluations, denials are likely o be more frequent and requesters -
- will be forced to resort to judicial action at great expense to themselves
and to the United States. Morcover, it should be noted that the
court’s role in evaluating a complaint based on the denial of & record is
- todetermine whether an exemption applies. If so, the record is properly
denied. Thns, records that might otherwise be released on a discretion-
ary basis may be denied to the public because of artificial time con-
straints that make careful agency evaluation impossible.

In this regard, we would comniend to the Committee’s attention the
views of the Administrative Conference of the United States with
respect to time limitations as they are found in Recommendation 71-2
(formerly designated Recommendation Number 24), dated May 7
1971, After painstaking study and evaluation by the distinguishe&
members of the Administrative Conference, guidelines were prepared
for agency implementation to set forth several carefully circumseribed
bases for delaying the response to requests for agency records beyond
the normal 10 days for the initial determination and 20 days for an
appeal. Such delays are authorized for the following reasons:

. & The requested records are stored in whole or part at other loca-
tions than the office having charge of the records requested.

b. The request requires the collection of a substantial number of -
specified records. ‘ :

c¢. The request is couched in categorical terms and requires an
- extensive search for the records responsive to it. o
~d. The requested records have not been located in the course of a
- routine search and additional efTorts are being made to locate them.

e. The reqitested records require examination and evaluation by
personnel having the necessary competence and discretion to deter-
mine if they are: (a) exempt from disclosure under the Frecedom of In-
formation Act and (b) should be withheld as a matter of sound policy,
or rovealed only with appropriate deletions, 7

When extensions are permitted under these criteria, the agency is
required to acknowledge the request in writing within o 10-day period
- following initial request ex{)lnimnlg the reasons for the delay. Further,

- on appeal from an initial denial failure to make a response within 20
.~ days can be justified only under extraordinary circumstances.
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We believe that the Administrative Conference recommendation
offers a realistic approach to dealing with the problem of undue delay
by agencies in responding to requests for records under the FOIA.
Either the adoption of this recommendation in legislative form, or
better yet, a simple amendment of section 552 reqnires that agencies
include time limitations in their regulations would be far preferable
to the present inflexible language of ILR. 12471. A comment in the
rerort on a bill that the Administrative Conference model should be
followed, would scem to be sufficient direction to the agencies if a
simple requirement for time limitations in the agency rogtﬁntions was
im{}osed by the statute.

, nder the language of IL.R. 12471, failure by an ageney to meet the
time litnit for response to request for a record 1s deemed an exhaustion
by the requester-of his administraiive remedies; This language can

be read as meaning that an agency’s failure to answer the initial
inquiry within 10 days lays suflicient foundation for initiating litiga-
tion even though no appeal is taken. It will, therefore, behoove an .
ageney to antomatically respond with a letter of denial for any initial
request it has not had adequate time to ovaluate and thereby preserve
its right to consider further the request at an appellate level within
- the 20 working days available. This will cause an undue escalation of
the request in many cases, and may actually delay a response to the
requester. 1f, on the other hand, the actual intent of the bill is simply
to permit the requester to have tle option of making a final appeal
when his initial request has not been answered within 10 days, the
langunge of the bill requires clarification.

 ¥rom tho standpoint of the Department of Defense the 20-day

limit on the Justice Department for answering complaints is extremely

disturbing. Learning oFtlm existence of litigation in the large number
of district courts in which such litigation may be initiated under the

FOIA is often a problem that consumes a good portion of the 20 days.

Present experience indicates that obtaining expert views from coin-

petent sources is often difticult to achieve within the 60-day period

now available. By reducing that time by two-thirds, the task of supply-
ing necessary infoumation to Justice Department representalives
attempting to respond intolliéontly to a_complaint filed under the
authority of 5 United States Codo 552 will prove almost impossible.

Yet, there is no assurance that despite tfmis inadequate -time for

preparing an answer to the complaint that the plaintiff will receive

prompt consideration of that complaint by the court. We, therefore,
strongly recomuiend that this requirement for the filing of a responsive
pleading within 20 days be deleted fromn the bill, ;

© We view with some concern the effort in section (d) of this bill (o

authorize the court to examine in camera the contents of any ngonc‘y;

reeords to deteriine whether an exemption has been properly applied.

This could prove particularly troublesomne if it is interpreted as an

encouragement to the courts to second-guess sceurity classification

decisions made pursuant to an Executive Order. We urge that the
report on this bill make it clear that it is the intention of Congress

to simply permit the court, where it has some reason to doubt the

~ validity of an affidavit surportini& security classification, to examine
“the classified record solely for the purpose of determining. that the
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authorized official of tho Executive Branch has exercised his classifica-
tion authority in good faith and in basic conformity with the criteria
of the Executive &‘der. No system of security classification can work
satisfactoril{ if judges are going to substitute their interpretations of
what should be given a security classification for those of the Govern- -
ment officials responsible for the rogram requiring classification,
The Office of Management and Bu get advised that from the stand-
point of the administrative program, thers is no objection of the
presentation of this report for the consideration of the Committee.
Sincerely younrs,
L. NIEDERLEHNER,
Acting General Counsel.
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APPENDIX 2.~TEXT OF BILL

=@ H, R, 12471

IN TIIE HOUSE OF REPRESENTATIVIES
Jaxuvany 31,1974

Mr, MeoruEesp of Pennsylvania (for himself, Ms. Apzue, Mr. Arexanoea, Mr

ErLenporx, Mr. Guor, Mr. Hontox, M. McCuosxry, Mr. Moss, M.
Reeuea, Mr, James V. Srastox, Mr, Tuosy, and Me Weiont) intcoduced
the following bill; whicl was rel‘euer{ to the Committee on Qovernment
Operations

A BILL

To amend section. 552 of title 5, United States Code, known as

© 0 =¥ @ ot o W D =

b
o

the Freedom of Information Act.

Be it enacted by the Senatc and House of Represenia-
tives of the United States of America in Congress assembled,

SectioN 1. (a) The fourth sentence of section 522 (a)
(2) of title 5, United States Code, is amended by striking
out “‘and make available for public inspection and copying”
and inserting in licu thercof “ promptly publish, and dis-
tribute (by sale or otherwise) copies of”.

(b} Section 552 (a) (3) of title 5, Uuited States Code,
is amended by striking out “on request for identifiable records

made in accordance with published rules stating the time,
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2
place, fees to the extent anthorized by statute, and proce-
dure to bo followed,” and inserting in lieu thereof tho
following: “upon any request for records which (A) rea-
sonably describes suelr records, and (B) is made in ac-
cordance with published rales stating the time, place, fees to
the extent authorized by statute, and procedure to be
followed,”.

{¢) Bection 552 (a) of title 5, United States Code, is
amended by adding at the end ﬂmrcot the following new
paragraph: |

“(5). Each agency, upon receipt of any request for
reeords made under this subscetion, shall—

“(A) determino within ten days (cxcepting Sat-
m'dayé, Sundays, ﬂhd legal public holidays) after tho
date of such receipt whether to comply with the roqilest
and shall immediately notify the pkerson making the re-
quest of such determination and the reasons therefor, and
of the vight of such p’erson to appeal to the head of the
agency any adverse determination; and

“(B) make & detcrminali@n with respect to such
appeal within {wenty days (excepting Saturdays, Sun-
days, and legal public holidays) after the date of rcccipb
of snch appeal.

“Any person making & request to an agency for records

under this subsection shall be deemed to have exhausted his
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administrative remedies with respect to such request if the
ageney fails to comply with subparagraph (A} or (B) of
this paragraph. Upon any }ﬂermination by an ageney to
comply with a request for records, the records shall he made
prompily available to the person making such request.”
(d) The third sentence of section 532 (a) (3) of title 5,
United States Code, is amended by inserting immediately
after “the court shall determine the matter de novo” the

following: *

‘, and may examine the contents of any agency
records in camera to determine whether such records or any
part thereof shall be withheld under any of the sxemptions
set forth in subsection (b),”.

(e) Section 552 (a) (3) of title 5, United States Code,
is amended by adding at the end thereof the following new
sentence: “Notwithstanding any other provision of law, the
United States or the officer or agency thereof against whom
the complaint was filed shall serve a responsive pleading to
any complaint made under this paragraph within twenty days
after the service upon the United States attorney of the
pleading in which such complaint is made, unless the court
otherwise directs for good cause shown. The couit may assess
against the United States reasonable attorney fees and other
litigation costs reazonably incurred in any case under this
section in which the United States or an officer or agency

thereof, as litigant, has not prevailed.”
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Sue. 2. Sedtion 552 (h) (1) of title 5, United Stales
Code, is amended to rerd as follows:

“(1) authorized wnder eriteria established by an
Executive ovder to he Lept seeret in the interest of tho
national defense or foreien poliey;”.

Sec. 3. Seetion 532 of tile 5, United States Code, is
amended by adding at the end thereof (he following new
subscctions:

“(d) On or Lefore March 1 of cach calendar year, each
agenny shall subinit a report covering the preceding calendar
year fo the Conaittee on Government Qperations of the
House of Representatives and the Conmiittee on Government
Operations and the Cammitles on the Judiciary of tho
Senate. The report shall inelude—

“(1} the munber of determinalions nido by such
agency not to comply with requests for records mado
to such agency under subscetion (a) and G reasons
for cach such determination; _

“(2) the number of appeals made by persons under
subsection (a) (5} {B), the result of such appeals, and
the reasou for the action upon cach appeal that resuls
in a denial of information;

“(3) a copy of cvery rule mads by such agency re-
garding this cection;

“(4) a copy of the fec schiedule and the ftotal
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b
amount of fees collected by the agency for making
records available under this section; and
“(5) such other information as indicates efforts
to administer fully this section,

“(e) Notwithstanding section 551 (1) of this title, for
purposes of this section, the term ‘agency’ nieans any exec-
utive depariment, military department, Government cor-
poration, Government controlled corporation, or other
cstablishment in the exccutive branch of the Government (in-
cluding the Xxccutive Office of the President), or any
independent regulatory agency.”

Sec. 4..The amendments made by this Act shall take

effcet on the nineticth day beginning after enactment of this

Act.
O



