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COPYRIGHT LAW AND EDUCATION

By
Harry M. Rosenfield
Attorney
Washington, D.C,

The copyright laew is a legal "sleeper" in the field of school law, It has a
vital impact on the educational process, but is often unknown to these whom it
affects, even when it subjeots them to heavy financial liabilities and penalties,

It is a Federal law; constitutionally, it pre-empts state law, And, until
recently, those who dealt with the copyright law rarely, if ever, thought of its
impact upon schools., It is highly technical, and is almost invariable involved
with confliots between competing commercial interests.,

The copyright law affects the educational process in at least three wayst

i

I. TEACHERS - -~ are affeoted in two waysi
(a) as authors of copyright works - - they want maximum proteotions

(b) as users of copyrighted works = = they want the greatest possible
freedom of use of copyrighted works without legal or administrative
limitations.

II., SCHOOL BOARDS - = have many-faceted stakest

(a) as purchasers of instructionnl materials - - costs are affected by
royalties;

(b) as curriculum approvers - - their plans may bz affected by copyright
limitations on all sorts of curriculum materialj;

(¢) as employers - - especially in connestion with copyright on works
prepared by their employees within the scope of their duties,

I1i. CTUDENTS are affected cs users in the learning process,

Let's be specific. Just what are we talking about?

Example one

The following is an excerpt from the forthcoming NEA JOURNAL for December,
as an example of a technique to make homework interesting and meaningful:

"High Sohool: The class was assigned to watch a 'discovery!
program on TV that dealt with a subject we were studing. I
tape recorded the avdio portion~»f the broadcast. The next
day we listened to the tape in class and used it to ignite a
lively and intensive discussion of the subject. Thus we
were able to make full use of a professional presentation
costing many thousands of dollars and involving many highly
talented people."

Query, what are the copyright implications?



Example Two

Teke a map in a Sunday Newspaper Supplement or Magazine, a map perhaps of
newly emerging countries of Africa. What does a teacher do with the map in
echool? Here are eight good possibilitiess

(1) she displays the original on the bulletin board,

(2) ¢che projeots the original on an opaque projestor, There is no
permanent, tangible copy. There is no problem under copyright.

(3) she makes a transparancy for overhead projection,

(4) She makes it into a slide for a slide projector. This raises very
sexious problems under present laws The Register of Copyrights says,
"NO, one cannot copy an entire work."

(5) she makes 30 copies on an instant fluid duplicator to supply one copy
for each student in one class.

(6) she makes'100 copies on an off-set duplicator for members of three
classes. Under present law, this would be allegedly illegal as
copying an entire work.

(7) she displays the original on ITV. Here there would be no problem.

(8) she tapes for delayed broadcast, closed circuit, one station. Under
present: law, its legality would be terribly uncertain.

Example Three

A poem 1s to be used on an examination for analysis.

At one time the attorney for the Authors League said, "Do this, and I'll
sue for infringement." After a long pericd of Congressional hearings and lengthy
clamor, this was retracted. Under the new proposed bill, according to the House
Report, such use would be acceptable.

Other Examples of what teachers do with copyrighted materials:

(1) 2n elementary school teacher makes photocopies of a short story from
a supermarket magazine for use in choral reading.

(2) A physical education teacher dittoes a digest of rules from an offioial
rule book.

(5) A science teacher makes class copies of an excerpt from a school library
reference book to be used immediately.

(4) A music teacher tapes his high school orchestra performance for self-
evaluation purposes.

(5) An English teacher mimeographs several short poems by poets.represented
very superficially in an anthology which is used as & text by the students,

(6) A social science teacher tapes a radio-TV debate for class discussion
the following morning.




Here's what we're talking about. This is creative teaching, “\

CAN GOOD AND REASONABLE TEACHING PRACTICE BE ILLEGAL COFPYRIGHT PRACTICE?

For years many of these and other good teaohing praotices have been in wide-
spread use, and scarcely anyone thought of the copyright angles. But now that the
issue has been raised, many school boards and supervisors fear that the fallure to
assure the legality of basically sound and reasonable teaching practices will cur-
tail and handicap oreative and imaginative teaching seriously. Such reasonable
practices have grown up over the years under existing copyright law, and both
education and copyright proprietors have prospered. The problem facing the Con-
gress today is the need to legitimitize reasonable educational practices so that
teachers won't be forced either to drop them, to the detriment of the pupils, or
to continue them "under the table.”

That this will also be to the advantage of ccpyright owners is attested by
the fact that while these educational practices grew up, America's publishers have
prospered as perhaps never before in history. Their stocks are among today's
"hot items" in the market --and this despite, or perhaps because of, the very
educational practices we are discussing.

CURRENT STATUS OF LEGISLATION

1. After years of study by the Copyright Office and extensive hearings by the
House Judiciary Committee, the House passed H.R.2512, to enact a general
revision of the 1909 copyright law.

2. The Senate Judiciary Committee has completed hearings on $.597, but has
deferred action until next year.

3. The major educational organizations of the U.S. have organized an Ad Hoc
Committee on Copyright lLaw Revision, comprised of some 35 organizations:
National Education Association, American Council on Education, National
Catholic Education Association, National School Board Association, and
subject-matter asscoiations such as Language, Rglish, Science, Classroom
Teachers, ETV, audiovisual groups, etc. The commlittev has served as a
coordinating group to develop educational consensus in the nation,

BASIC ISSVES
The copyright law involves & whole host of issues of public policy, some
of which have specific relevance to education. Of these, I have selected only
three to discuss this evening:
I, THE NEED TO MAXE LIMITED COPIES FOR NONPROFIT FDUCATIONAL USE,
II. THE NEED FOR REASONABLE USE OF NEW EDUCATIONAL TECENOLOGIES.

III. THE NEED FOR REASONABLE ACCESS TO COPYRIGHT MATERIALS.




I. THE NEED TO MAKF LIMITED COPIES FOR NONPROFIT EDUC/TIONAL USE.

Since 1909 the copyright law has oontained the "not-lYor-profit" prinoiple,
authorizing the nonprofit public performance of nondramatio literary and musioal
copyrighted works without regard to consent from the copyright owner.

The current bills would destroy this basic doctrine, and substitute cate~
gorical exemptions. I belisve this to be an unwholesome retrogression contrary
to publio Interest. On this score, the present law is sensitive to the publio
interest in its broadest reach, by distinguishing between nonprofit and oommexrw=

.olal uses of copyrighted materials; it recognizes a special and primary right for
suoh nonprofit uses, The new bill rejects this concept and lumps together non=-
profit and oommeroial, subjeot to a back-handed partial exemption. This failure
to make the vital initial distinotion between nonprofit and commeroial users is,
I submit, a serious blind-spot in the ourrent bills,

The Ad Hoo Committee proposed a two-pronged approeoh

(1) retention of the "mot-for-profit" concept for nonprofit educational
use, and

(2) application of the conoept to both (a) performance and (b) restrioted
copying and recording, for nonprofit educational purposes,

To this end, the Ad Hoo Committee proposed a speoial statutory provision
for limited educational copies and recording, as well as a statutory "fair use"
seotion. This double proposal would, in my judgment, be the simplest, fairest
and best way to deal with education's needs under the oopyright law.

However, the Ad Hoo Committee agreed to oompromise position, in order to
achieve the same general resultl in a different way, through

(1) & revised and somewhat moxe speoifio statutory "fair use" seotion, and

(2) a legislative history by means of a Committee report sanotioning
approved eduoational preaotices under the copyxright lew.

As we interpret Seotion 107 (the fair use section) of the House bill and
its legislative histoxy on "fair use,'" the bill gives classroom teachers the
statutory right to make limited oopies and recordings of oopyrighted materials
for teaching, researoh and scholarship, This right inoludes both single and
multiple oopies in appropriate instanoes, as well as some types of entire works
under very limited oonditions, as shown in the House Committee report. In
addition, oertain similar rights are provided for broadoast teachers,

I must frankly admit that I am not too happy with the "fair use" approaoh,
It is--under present law-- (1) unoertein, (2) after the faot, and (3) costly.
Please remember that '"fair use" has customarlly been an affirmative defemnse in an
infringement suit., Thére is a pauoity of judicial preoedent specifically appli-
oable to eduoational and other nonprofit "fair use." Consequently, under present
law, there is such great uicertainty and unprediotability in determination of
"fair use" that teachers would need a '"hot line" to a oopyright lawyer before they
oould tell when a use is "falr"” or otherwise. For example, publishers objected to

a statement proposed by the Register of Copyrights that a clear-cut example of
falr use was

"Reproduction by a teachexr or student of a part of a
work to illustrate a lesson.,"




+

The American Book Publishers Council said it could only be "a small pert." In
testimony before the Congress, the General Counsel of the Copyright Office said
it ocould only be "a relatively small part," and the Reglster's Supplemental
Report says that “fair use" applies only to "the relative insigmificance of the
excerpt copied." The Music Publishers Association of the U.S. said that fair use

oan not apply to "any part."

Add to this the testimony of counsel for the American Textbook Publishera
Institute that "The dootrine of fair use was never intended to afford certainty
of the law." , .

Various Federal agencies have submitted reports, or testimony, which also
substentiate the folly of attempting to rely on "fair use™ under present law in
terms of the prediotable right to copyright material,

The Federal Communication Commission's report on an earlier bill, states,
in partt

“"However, we are also mindful that "fair use" is both a limited
end an indefinite dootrine, . .Further, there is no precise way

of kmowing how much of a vopyrighted work can be used in a given
situation under the doctrine of fair use. The prospective user
would apparently need expert advice to judge each case individually
under th: provisions. . ., and, even so, there would be the risk of
having to defend an infringement suit, . .we are therefore of the
opinion that the doctrine of 'fair use' would not in and of itself,
be an adequate answer for educational broadcasting purposes."

The Health, Eaucation and Welfare Department's report on H. R. 4347 says, ir part:

"{, Vith no reported judicial decisions on the subject, it would
be useful to libraries, authors, publishers, scientists, and re-
searches to have the permissible limits of photocopying spelled
out in the statute.

"2. The failure of a comprehensive revision of the Copyright Law
to include a provision on vhotocopying wight be deemed to indicate
an intent by Congress not to authorize photocopying by libraries
as a limitation on the exclusive rights of a copyright holder."

In the light of the voluminous testimony and heated controversy on the un-
certainties of "fair use" for educational purposes under the present law, the
House Judiciary Committee's report specifically recognized "the need for greater
certainty and protection for teachers," especially "as to cases of copying b

. teachers, since in this area there are few if any judicial guidelines" (p.32).
In adopting the compromise agreement as to "fair use," the Report specifically
states:

"The committee sympathizes with the argument that a teacher should

not be preventied by uncertainty from doing things thet he is legally

entitled to do and that improve the quality of his teaching" (p32).
Therefore, the Report 1s designed to

"provide educators with the basis for establishing workable practices
and policies." (p.33)

4



Consequenily, in the light of the entire legislative oontroversy and
history, I believe that the real import of the House bill and report on the
"fair use" doctrine, in adoption of the compromise agreement, is that it is
being given a statutory and Congressional infusion of positive dootrine where
prior judioial gaps prevailed, and that the key is a Congressionally-adopted
publio polioy of speoial recognition for nonprofit educational uses. As I agee
it, the-effeot of the House bill and report, taken together, is to write into
statute the basio position (although not necessarily all the speoifios) espoused
by the Ad Hoo Committee in conneotion with its proposed statutory authorization
for limited eduoational copying and recording.

On this score, it is important to state our understanding of the fundamental
nature of fair use as it is encompassed on this bill:

(1) Fair use, and the limited educational copying end recording it speoi=-
fically authorizes in statute, is not an occasional or only casual right, In our
agreement on fair use, there is nothing occasional or casual about education's
right of fair use under the statute. Instead of occasional, it is a constant
right; instead of casual, it is a continuing right.

For us, "fair use" is a fundemental and permanent statutory charter for
education., Such use is not given by leave of the copyright owner, but is spec=
ifically and statutorily reserved for education by Congress and the copyright
monopoly., It is not a privilege awarded by the publisher, but a right speoified
by law.

(2) One witness was candid emough to state that he regarded fair use
"as a temporary safety valve" after which "the concept of fair use should lose
its importance and die off as some form of vestigial teil.," 1If this is true,
ve want nothing of suoh phoney "fair use."

As indiocated earlier, education proposed a two-prong approaoh, retention of
the "not for profit" concept plus a statutory authorization for limited copying
for educational purposes. We receded from this position and accepted a oompro-
mise involving a rewritten fair use provision and a olear legislative history
only upon the basis of the iron-found congressional assurance that

“"the doctrine of fair use, as properly applied, is broad enough to
permit reasonable eduoational use." (p.32

If there is a breech in the agreement as the Ad Hoc Committee understands
it, either in terms of the statutory language or the legislative history, the
Ad Hoc Committee's position remains as originally stated. I repeat: The eom-
promise was based on the assurance of a lasting charter in the fair use pPro=-
vigions and a legislative bistory protecting the right of teachers to teach
effectively, including the statutory right of limited copying and recording.

Furthermore, there is one statement in the House Report which negates the
compromise agreement, so far as we are conmcerned, Section 107 of the bill, on
fair use, sets forth four of the criteria which may be used for determining
"fair use.” Our basic understanding of the agreement is correctly stated in that
Report'n comments that the fourth criterion "must always be judged in conjunction
with the other three criteria," and that the four oriteria "must be applied in
combination wlth the circumstances pertaining to other criteria." However, these
statements--and the essence of our agreement--are, we fear, wholly vitiated by
another statement in the House Report dealing with the fourth criterion, as
follows:



The Board of BEducation, on October 19, 1965, adopted a resolution,
pursuant to the Winton Act (Ed. Code 8 13080 to 13088, added by Calif.
Stats. 1965, Chap., 2041, effeotive September 17, 19655.

The resolution established a negotiating council of nine members
"allotted proportionately according to an eleotion of the certificated
staff, to represent organizations of certificated staff members in
negotiations * * ®" (254 A,C.A, 708, T11.)

On October 22, 1965, the Assooiation filed its complaint alleging
that the eleotion procedure violated the Winton Act, and the Federation
intervened. The preliminary injunotion was issued on December 31, 1965,
and the permanent injunotion on April 29, 1966.

A brief legislative background of the Winton Act is necessary to an
understanding of the Berkeley Teachers Assooiation case.

In 1961, the California Legislature enacted Governmment Code B8 3500
to 3509 (Calif. Stats. 1961, Chap. 1964) to provide a uniform basis for
recognizing the right of all public governmental employees, coming within
the control of the California Legislature, to join and be represented in
their employer-employee relations by public employee organizations, or not
to join any such organization and to represent themselves individually in
their employer-employee relations. School Districts and their employees
and employee organizations were expressly covered by this 1961 statute.

By the 1965 Winton 2ot, the California Legislature removed school
districts, and their employees and employce organizations, both certificated
and classified, from the scope and operation of the 1961 statute (Govt. Code
83501) and established unique provisions for them ( BB 13080-13088, Ed.Code.)

This 1965 Winton Act defined "public school employer" to include
among others, a public school district * ( B 13081, subd (b), Ed. CodeS;
defined "public school employee" to mean any person employed by any public
school employer except those persons elected by popular vote or appointed
by the Governor. ( 8 13081, subd. (¢), Ed. Code,)

8 13081, subdivision (a), states"!'Employee organization' means eny
organization which includes employees of a public school employer [E.g.,
school distriq§7 and which has as one of its primary purposes represent-
ing such employees in their relations with that public school employer,"

8 13085 provides for a "negotiating council” of from five to nine
members composed of representatives, in proportions determined by formula,
of those employee organizations which (1§ represent their members who are
certificated employees employed by the school distriot and (2) have as one
of their primary purposes representing such employees in their relations with
that district.

* "Public school employer" also includes a county superintendent of schools,
a county board of educaticn, and a classified-employee personnel commission,




The Negotiating Counoil is established in a sohool distriot in the
event there is in that sohool district more than one employee organization
representing oertifioated employees of the distriot,

It should be noted that, late in the course of legislative deliber-
ation, four passages in 8 13085 were changed by the legislature from
"negotiate in good faith" (which was defined) to "meet and confer,"
(Assembly Bill 1474 as amended in Senate on June 10, 1965.)

In the Berkeley Teaohers Assooiation oase, the California Appellate
Court states the purposes of the 1965 Winton Aot as follows (254 A.C.A,
708, 711-712 and 714-715)¢

"The statement of purposes of the 1965 legislation emphasized the
right of publio sohool employees to join organizations of their own choiloce
end be represented by such organizations not only in their employment but
also in their professional relationships with their employers and to affoxrd
them a voice in the formulation of educational polioy. Iike its 1961 pre-
decessory the Winton Aot was designed to strengthen existing tenurs, merit
or oivil service systems and other methods of administering employer-
employee relations through the establishment of uniform and orderly methods
of oommunioation between employees and the publio school employexrs by
whioh they are employed (Ed. Code, B 130803 of. Gov.Code, B 3500), % % *
(Pages 711-712)

"The final portion of the statute, seotion 13088 (patalleling 8 3509,
Gov. Code), provides that its enaotment shall not be construed to make
section 9235 of the Labor Code epplicable, Both of the oourts below appar-
ently concluded that the allotment proportionately of the nine members of
the negotiating counoil by means of an eleotion, participated in by all of
the Distriot's certifioated employees and in which they are oalled upon to
choose betweon employee organizations, was not in accord with the intent
and purpose of the Winton Act, and was contrary to the express provisions
of section 13085 (quoted above) that the members of the negotiating council
be selected by the employee organizations representing certifioated
employees.” (Pages 714~715)

The Appellate Court's decision is epitomized by the following
(254 AJC.AL 708, T15-T16)1

"The Board's resolution provides that all of the District's cexrtifi-
cated employees, irrespective of .whether or not they are members of an
employee organization, may partioipate in an eleotion for the purpose of
determining which organization each employee wishes to represent him on the
negotiating council, However, as indicated above, seotion 13085 does not
provide for a negotiating council to represent all certificated employees
of the District, but & negotiating council composed of representatives of
those employee organizations entitled io be represented on the negotiating

5 The section states that the publio policy of the state recognized
the right of individual workmen to advance their interests by

organization and favors ¢olleotive bargaining (American Radio Assn. V.
Superior Court, 237 Cal.App.2d 891 /47 Cal. Rptr. 419/} Chavez v,
Sargent, 52 Cal.2d 162 /339 p.2d 8017).




The Depaxrtuwent of Justice has opposed extension of the term beyond 56 years,
a8 an unwarranted monopolys

- "The Department of Justice ig opposed to lengthening the period of
copyrights, Copyrights (and pateuts) are foxrms of monopolies and
whould not be extended for periods longer than those now provided
by lawe The present 56-year monopoly granted to authors is in our
view fully adequate to reward authors for their contributions to
soolety., Considering this matter from the viewpoint of the publio,
which 1s interested in the early passing of copyrighted materiel
into the public domain, it would seem unwise to extend further the

oopyright monopoly.!* ‘

CONOLUSION

In oonclusion, I respectfully suggest that there are et least three
fundamental prinoiples that should be determinetive in oonsideration of copy=
right legislations ‘

PMrst principles

As foxmer Attorney General Katzenbaoh told the Congress, "Copyrights ave
forms of monopolieu." It is of the utmost importance to realize that:

“"Even at its best, copyrigat necessarily involves the right to
restriot as well as to monopolize the diffusion of knowledge,"

Second prineiples

The Constitution grants no property rights to authorsj it merely grants
power to Congress to enact copyright legislation, In Wheaton v. Peters, (1834)
the very first case in which the Supreme Court considered this problem, the
Court saids _

"Congress by this act, instead of sanctioning an existing right, as
contended for, created it, (661). . .This right, as has been shown,
does not exist at common law--it originated, if at all, under the
Aots of Congress," (663) Wheaton v. Peters, 8 Pet.591 (1834)

The House Report on the current Copyright Law of 1909 also made this same
point crystal clears

"The enactuent of copyright legislation by Congress under the terus
of the Constitution is not based upon any natural right that the
author has in his writings, for the Supreme Court has held that such
rights as he has are purely statutory rights. . . .The Constitution
does not establish copyrights, but provides that Congress shall have
the power to grant such rights if it thinks best." House Report

No. 2222’ 60th Cong., 24 Sessey DT

There is a long and uninterrupted line of cases that hold unequivocally that
copyright protection is completely and solely a matter of statute, a privilege or
franchise, simply a creature of statute. As distinguished from literary property,
copyright is wholly a matter of Congressional discretion to grant or to vwithhold.

* Ietter of Aoting Deputy Attorney General Katzembach, May 2, 1962, House Rep.
Q No. 1742’ 87th cong., 2d SBBBQ' on H. J. Res, 676, po6l




The Supreme Court has also held that the oonditions upon which oopyrights
are granted are wholly within the conmstitutional power of the Congress to preo=
soribe.

The Reglster of Copyright's Report of 1961 oommented on this subjeot as
followss

“Copyright. « Jhas certain features of property rights, personal
rights and monopoly, but it differs from each of these. The legal
prinoiples usually applioabdble to property . . .are not alweys
appropriate for copyright." (p.6)

Third prinoiple

The Congress, the Supreme Court and the Register of Copyrights have all
affirmed the primacy of the publio interest over the oopyright proprietor's
interest"

(1) The House Report on the present law stated that oopyright was given

"not primarily for the bemefit of the author,
but primaxily for the benefit of the publio,"
House Rep. No. 222, 60th Cong., 2d Sess. p.7.

(2) The Supreme Court has saidt

"y o othe copyright law. « .makes a reward to
the owner of seoondary consideration."
UsS. v. Paramount Plotures, Inoc., 334 U.S.

(3) And the Register of Copyrights said, in his 1961 Report to the Congresss

"Within limits the author's interest coinoide with
those of the publio, Where they conflict, the
public interest must prevail." (p.6)

Elsewhere this Report also says:

"The needs of all groups must be taken into account.
But these needs must also be weighed in the light
of the paramount public interest." (p.xi)

I respectfully suggest that "the paramount public interest" in the U, S, is its
system of publio and private, nonprofit schools which reaoh into every home in
evexry corner of the nation. This "public interest" must prevail in the new
oopyright law,




LEGAL RICGHTS OF STUDENTS IN THE SCHOOL SETTING
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By the time this talk appears in print, it will be a rare person who is
not familier with its subjeot, at secondhand at leasts It well may beoome the
nost talked about topio since "new math" and may outrun the controversy over
teacher walkouts. The subjeot deals with alleged invasions by governing boards
and their deputies of the oivil rights of students in publio sohools and
colleges, The minds and feolings of some of the students apparently have been
tampered with, all under the guise of maintaining neoessary "law and order",

Legal literature and oourt cases in the area of the oivil rights of
students are at a bare minimum. With almost no so-called "landmark" oases to
serve as & guide, maybe it is just too early for an analysis of what reoord
there is. Even though detaohed appraisal is not now possible, the topic of
the governing of sohools and its effeot on students must raise some rather
serious questions about the preservation of individual dignity, the limits on
the use of power by government, and interferenoe by sooiety of one's personal
antonomy and belief¢

THE FUNDAMENTAL THEME

The central point at issue developed herein is the infringement by
government of the oivil rights of students. The subject matter is the legal=
ity and propriety of regulations by educational institutions desigmed to oor=-
trol the behavior of those in attendauce. The thread for maintaining oontin-
uity is the matter of the constitutional limits of the authority of suoh
bodies to interfere with one's basio right to be left alone regarding his
person and his thoughts.

There seems to be inoreasing oonoernm over unrest and disobedience by
students., This anxiety is reflected in the numerous rules adopted by the
governing boaxrds of schools and colleges to keep an enviroument oonduoive to
study. Some of the polioies adopted to this end has beoome so oontroversial
and objeotionable to some oltizens as to trigger court litigation.

Posing the Question

The dilemma faoing the oourts involves tane right of a student to be let
alone @ven when undexr the supervision of a publio educational agency versus
the need of society =-~the publio-- to be informed about the matters which
conoern the group.

Respect for the privaoy oi individuals in & world of inoreasing togeth-
erness lies at the heart of the issue. The right to be let alone is undoubt~
edly the most intimate and personal conoern of the many involving legal prinoi-
ples, Foxr every violation of a person's privacy =- no matter how rational be
the exouse -- is an indignity to the individual.l
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Recency of the Privacy Concept

Privaoy as a legal concept is one of the newest to come into the law
of the United States.¢ It is still in dcubt in some states but is gradually
waking 1ts way. Even England -~ the basis for law in the United States == has
yot in 1967 to enact legislation in this area in any way comparable to that of
some of the United States.

The concept is new since only fairly sophistioated sooial groups have
the concern and ability to nurture that subtle and personal possession of
humans =~ their dignity. An interest in one's privacy surely can never have
the strict proteotion of the law afforded to the possession of real estate,
chattels and one'n reputation.

Surely a crucial part of the demooratio philcscphy is the need to re=
examine the attitude of many citizens toward freedom=--or its reoiprocal, the
oontrol by some of the behavior of others.3 Privacy is distinotly a ooncept
of the minority, like most of the legal landmarks.

Sohool Applioations

The fundamental theme has been delineated, However, speoifios must
follow. Many are the behavior patterns of students which some governing
boards have deemed to be "unacceptable" on school premises as well as off,
Dress and grooming, marriage, participation in societies and other non-school
aotivities, and eligibility rules--all have been the bases for suffioiently
conspicuous departures from the norm in accepted behavior as overt reactions
to board euthority. In other words, boards have seen reasonable relationships
between rules involving long hair and tight pants and the operation of effi-
olent systems of publio education.

CIVIL RIGHTS AND STUDENT RECORD FOLDERS

It is natural for educatiomal institutions to have faots anf comments
about students in their classes, in homerooms, in conferences, and in non-
school programs. Perhaps no workers exchange more information about people
than do those employed in education. The day has long since passed whersein
teaching was solely instruotion within a classroom.

Bases for Privacy Invasions

The number and complexity of student records have inoreased markedly
since Horace Mann's day of the Daily Register. Because of sloppy recording
of infoxmation and careless release of data, school boards and individuals
are gettiag into legal trouble. A tendency among school personnel has been
to get careless, maintaining important records on a haphazard basis.

In the nosey enviromment of the office suites of educational institu=-
tions, each student runs the risk of being thrust into the public eye by an
unwvary employe. Speoific aspects related to student records remain unfemiliar
to many employes.>




Some do not know what matters are solely for the private concerns of student
or family, Many folders contain a jumble of student achievement information
interspersed with reports of grievances made by the student, Problems also
arise due to failures of administrators to take needed initiative. Aotion is
delayed since it then places no burden on them to follow through,

Teachnrs end sohool prinoipals have ocoasion to make unfavorable state=
ments relating to students in reports of conduot, reasons for school dismissal,
and in replies to requests for recommendations from other schools or employ-
ment sources, The tort of defamation is the source of some litigation between
studcats and school personnel. The editor of NOLPE's quarterly NEWSLEITER has
called defamation an "unwary trap for sohool people."® He had little diffi-
culty in finding examples of betrayals of confidence by school personnel.
These could inolude talk from a sohool telephone about a ohild's mental test
score or telling a curious bystander in the office about the failing grade
in English John received on his report card. Or, a teaoher might be asked by
a collesgue to relay information about John to a third party when this is
cleaxly not his professional obligation.

No rule is better understood but more often dbroken than that which
forbids gossip--oral and written. Information obtained in private--whether
by means of oounseling or consulting relationships--should be discussed only
in the strictest professional setting with persons who have a demonstrable
interest,

There is not much law about pupil recordss When the searchexr mses suoh
words and phrases for his gulde as "safe~guarding individuals" o» "professional .
confidences", he finds no constitutional provisions save that of necessary
substantive and procedural "due process". Also he fails to find significant
statutes and few court cases., In looking into textbooks on school adminis-
tration, the searcher finds little mention of the legal ramifications of
divulging confidential materials which may be in folders. In a California
case a court recognized that the '"negligent release of a transcript" might
well subject the school to a suit for the violation of the giudent's right of
privacy.,

The day of the computer holds even greater problems in terms of pro=-
teotion of privacy because of the quantity of information which can be made
availables The coumunications industry enables private industry and public
enterprises to gather unprecedented mountains of stuff about people, Auto=-
matic cameres and recorders can be turmed on when sayone enters a room or
wmerely starts talking, College authorities can thus listen in on sounds in

dormitory rooms. Gadgetry threatens the privacy of both smoking salon and
bed chamber.

The Doctrine of Privilege

Public employes, when heedful and conscientious, are in almost no danger
from infringing upon the civil rights of students because of legal protection
afforded them in carrying out their responsidilities. Whether their communi-
cation be oral or written--if carried on in a bona fide professional settingw-
the law labels such utterances as "privileged" and therefore not open to
11tigation.8



4 communication termed "confidential"” desoribes only one made in seoret. It
does not embrace those made with the expectation of being disclosed,? It
omits those made in the presence of third parties. A message is labeled
"privileged" when mede (1) in good faith, {2) upon subject matter in which
the communicating party has an interest or to which he honestly believes he
has a duty, and ?3§ designed to divulge matter which, without the occasion
upon which it is made, would be defamatory,i0

Statutes vary in their definition of "defamation". In substance these
laws say that statements are defamatory which communicate to third persons
the notion of diminished esteem of another and reduced respect in which the
person is held. They excite adverse opinions about the person in the eyes
of a substantial minority. It appears that this tort, then, is an invasion
of a pereon's interest in his reputation by means of communications to others
which tend to reduce the estimation others hold of the person,

"Cualified privilege" is used when absolute does not apply. Thie lesser
status emphasizes that the defense of privilege--against an irate student ox
his parent-=-is conditional only. The protection may be lifted if the one vho
alleges injury can establish that the message was actuated by malice. Ly a
consequéence, a report from a school employe about a student, told or mailed
to an interested party, is qualifiedly privileged, and the student has no
recourse at law., This 18 s0 unless the comment was made in bad faith or
for an improper purpose. The law weighs inconveniences and then attempts
to balance them, holding that harm such statements occasionally do to others
wmay be small indeed to the benefit society derives from getting frank reports.

Some states have extended the defense of qualified privilege to those
volunteering certain kinds of information to prospective employers., It would
seem wise that educators be protected when sending certain defematory matter
to physicians or admission officials or employers. Courts have held that
libelous communications cannot be protected solely on the basis that the party
making them had "friendly feelings' with those with whom the ideas were shared.
If so, a wide door would be left open through which indiscrimiunate ettack on
persons could escape with impunity.

Legally Protected Materials

Following are examples of instances where protection was afforded
employes who must share confidential materials. For "sooially Jjustifiable”
reasons fzets and records of students can be released upon inquiries from
educational institutions, prospective employers, medical personnel, and
government personnel. In releasing information about a student, the intent
must be enlisting of aid from others about matters needing attention. A
teecher may communicate with his principal about a student's markings on a
lavatory wall with no fear of reprisal from the boy nor his family. The
teacher and his principal may make honest errors in sending off data about
students, 1

Defamatory information about students cen be discussed at meetings of
school boards as well as in executive sessions, A New York court found a
report from a principal to the school board to be qualifiedly privileged, in
which was said that rumors about the plaintiff vere being spread among the
members of the student body and staff.12 The general rules are that

EKC

wll Toxt Provided by ERIC




defematory rumors and suspicions can be shared with interested third parties
1f the situation warrants a privilege, The Rostetement of the Law (on Torts,
G 602) admonishes that one is proteoted when he labels this type of messego
for wvhat it is--rumor. In this way the communicator avoids misleading by not
stating as fact vhat is only hearsay.

Governing boaxds have valid interest in receiving all types of inforw-
mation, fThey devise policy, and others have a duty to speak out to help mold
it, Privilege obtains even though the comment is made at the board meeting in
the presence of citizens who Just happen to attend, Because members of o T
have a vital concern in the welfarc of children, one court upheld at such &
meeting a discussion of the moral conduct of pupils.13

Invasions of Privacy

In some instances school workers move beyond the.veil of protection. LA
teacher exoeeds legal privilege when he adds on the offioial register--afier
the plaintiff's name--that he was "ruined by tobacco and whiskey".14 ‘ihere o
statute prohibits release of "personal information" of students, the employe
vho does so at an open meeting about student disoipline subjects himself to
legal aotion.,15 So does the principal who includes comments in a memo about
a student that are "spiteful” and oan be recognized as producing 11l-will
toward him.

iny employe who engages in gosegip--so called innocent or malioious--is
inviting legal trouble. ‘hether it occurs at the bridge table or in school
corridors or at church, the employe has abused the trust and confidence
placed in him by students and other citizens. The school counselor who per=
nits or encourages cross-exemination of hinself about information given him
by a student in confidence breaches an ethioal responsibility if not legal
duty, Unfortunately examples abound where the issue touches upon due pro=-
cess rights for minor plaintiffé.16 In enough instances to. warrant concern,
administrators find so 1little about students in folders but much about the
employe-writer, Facts are so interwoven with biases that deduoing impartial
Judgments are well nigh impossible.,

Guidelines for Educators

Before raising somv of the yet "unanswered questions" regarding the use
and misuse of student information, it remains to suggest guidelines which may
help to avoid common pitfalls,

Because 1t is common praotice for school personnel to remark to others
about students, reminders follow of what oonstitutes behavior to avoid legel
trouble. In oral exchange of information, the prime admonition is to speak
freely vith oolleagues and those "others" who have a leglitimate concern with
the information. This is a basic legal right providing the necessary solid
base to wholehearted performance of professional obligations.!7 In other
words, the sharing of student information with those who require it is in taue
best interests of soclety, So, defamatory information may be released when
made at proper times and places, with no fear of reprisal for being malicious,18
Privilege does not depend upon the existence of facts which are not knowable
to the person whoee comments may be challenged. Suoh a person may legally
publish information to those who reasonably appear to have the duty to aot in
the matter.




The law affords proteotion against liability for wisinformation glven
in any forthright effort to prcteot and advanoe a Justifiable interest of
sooiety, When the ocoasion is privileged, even the oommunioation of sus-
pioion and rumor is protected. Here a olear duty to repeat a rumor must be
shown with the oomment labeled as suoh,19

The sohool employe should speak within his bona fide role as & profeg-
sional worker replying to questions put to him. He remains under the oloak
of privilege as long as he avoids volunteering libelous words.

The seoond group of guidelines applies to oross-examination types of
settings or where the issue is that of release of information to publio or
private investigators, and to law enforoement offioials. In some Juris-
diotions the eduoator should maintain separate files for oertain types of
data, supervised by him, and not made a pert of the "publio" sohool reooxrd,
In some states information about students may be released solely upon inquiry
from investigators and the police, while in other states a court order is
required for suoh release, Vhen requests are maede to sohool personnel in
the furtheranoce of some governmental purpose, the propriety of releasing
data is sanotioned by privilege. Aoting in this manner, the employe avoids
legal trouble even though he may be invading the priveoy of some individual,20

Keep in mind that the sohool employe whose oommunioation is privileged
is authorized to keep that information from judge or jury--even in the faoe
of a subpoeua demanding disolosure.2! But, this broad privilege is rarely
oonferred and then only to speoially situated personnel who are themselves
vehioles of broad sooial polioy. (In truth, perhaps, few eduoators would
fit this slot.)

The promise of oonfidentiality between student and teacher poses
obstaoles in formulating oonduot guides. At the time of disolosure the pro-
mige of seoreoy is understood. This obtains even without the legal reoog-
nition of privilege. However, the promise may be honored only until a dis-
pute arises between a professional worker and student or his parents, or
between a student and the state,22 '

The third or last oategory for guidelines is direoted toward respeo=~
ting the oontents of student records. From even a oasual glanoe at oorres=
pondenoe in open sohool files and from over-hearing bits and pieoes of
suoh reooxrds being disoussed not too quietly over ooffee, the oonolusion
follows that muoh unnecessary oommunication goes on within single buildings
end in entire systems that lessens the dignity and privaoy of students.

The dootrine of privilege suggests several legal and ethioal oriteria,
The educator should aot within the soope of his professional duties (as
defined by statute and professional oode of oonduot) to avoid liability for
damages in a oivil asotion. Immunity of oertain olasses of persons from
oivil aotion for the tori of defamation has a rioh heritage in the ocommon
law. The privilege thus oonferred proteots from liability (even when mat~
erial is derogatory) so long as sohool employes and offiocers treat infor-
mation oonfidentially.
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Guides for action in texms of records can be formulated in more
speoific terms. The obvious all-pervasive rule is that the student should
expeot to have faots and other portions of his record released to thLose who
have concerns about him, To avoid a breach of trust--~if not aotual legal
embarrassment, the agent of government interprets "concern for the student"
narrowly so as to inolude schools and colleges, employers, parentr or legal
guardians, and in some instances the student himself. Without proper revele~
tion of "good cause! he will exolude the requests of individual sohool board
members, any or all officers of so-called civic groups, or just plain inquisi-
tive persons. The "gray area'" where oonsumate disoretion ig oalled forw-
inocludes requests from governmental agenoies, exeoutives or individual legis~
lators, the press corps, individual teachers or other professionals, suoh &s
medical dootors, mental health employes and sooial workers. One oriterion
for the educator is to ask whether those asking for student information are
aotually qualified to aid or work with the student and thus for whom the data
would prove vital.

Almost no situation oan be imagined where the eduoator oould sanotion
communicating derogatory information about a student's record to miscellan-
eous school workers or to neighbors. Information contained in the record of
a student must surely be shared solely with the student-depending upon his
powers of awareness, his parents, with the school counselor, and with the
school administrator whose duty it is to be informed.

In terms of inspeotion of a student's file by "the publio", some courts
have said that "all records kept by public offioials are not public".23 The
private and confidential material in students' files must have restricted
access due to the gamut of personal and intimate information therein. One of
the "publics" is government., In Michigan all pupil files are exempted from
court search. The attorney general has stated that school employes know
better than he what constitutes a pupil record.24

In a nonlegal setting the student should expect protection and look
primarily to the educator's professional integrity. Wwhether the statutes
treet student-teacher or oounselor communications as privileged is not the
point here since neither the student nor any other person is present in such
situations to check the statements made by another., Here also, as in the
actual legal arena, justifioation for oommunication about s student which
could defame him must rest upon the relationship of the parties, what the
intent was, and whether the oral comment or the writing was made to support
a private purpose or a larger public concern,

A remaining sub-topic under records and guidelines is that of the theoxy
of "compelling duty" regarding iunformation in a folder. Pexrsons who release
libelous communications about the record--and face court cases because of such
publioation--should have done so in the exercise of a clear legal or moral duty.
A standard to be observed is that such person should stand in such relation to
the student as to confer upon him legal right or impose a moral obligation to
have written the communication oontaining disparaging remarks. Above all
others educators owe & professional responsibility not to lower needlessly
the approbation which students enjoy in the eyes of the community.

There are times when silenoe on the part of a professional worker might
be dangerous for the welfare of & student. The active intervention by a
psychologist may be required when information, received in oonfidence, reveals
& clear danger that a student under treaiment might do harm to himself or
others,26 Matters involving the mental health of students should be shared
with appropriate professional colleagues. All must avoid getting into predi-~
oaments which involve betraying a student or being disloyal to school admin-
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The legal or more. duty which compels the professional employe to
observe guidelines extends to his intervention when he hears rumoxrs spread
about & student. The employe is obliged not to "stand by" where he obaexves
student information being used in bad faith. He takes action but within the
bounds of cautien. He communicates as faotually as he can to those who can
tighten security and strengthen responsibility.,

Some Unanswered Cuestions

The final category under "student recoxds" raises some unanswered gues~
tions. Two are posed. Should a student or his counselor be given control
over the non-educational uses to which his statements may be put? 1Is the
student in need of professional help likely to be deterred from seeking it
when he learns that his disclosures will be protected only until a demand
is made for them in some school or court proceeding?

’BULES PROMULGATED BY SCHOOL AUTHORITIES

, In order to keep some semblance of order within this seotion of rules
of governing boards that allegedly infringe upon the oivil rights of students,
the plan is to use the followlng four groupings: PFirst Amendment issues cone
cexning religious preferences, rules about dress and grooming, on-campus and
off-campus regulations, and the suspension-expulsion vehicles.,

About Religious Liberty

First Amendment problems customarily involve religious practices that
modify or destroy the '"meutrality" concept implioit within part of the Amend-
ment. It has been these types of cases involving students which have come to
the courts rather than those about freedom of association or expression.

(Even though strictly a First Amendment issue, srooming is discussed in the
next section.) The Commissioner of Education of New Jersey upheld the right
of students, who were adherents of Islam and known as "Black Muslims", to
refuse to join in the daily flag salute and pledge required by statute,27 The
statutes exempt from this type of daily exercise those "children who have con-
scientious scruples against such a pledge or salute". In Michigen the Federal
District Court heard a case about the pledge of allegiance problem mixed with
Bible reading.28 In order to avoid intertering with the liberty of students,
the Court said that schools had to avoid any indoctrination in ultimate values
whether theistic or humanistic,

‘ Students who object to religious exercises may be excused in Florida
upon request while a federal court declared that the First Amendment prohibited
Bible reading even when students wera excused.2? An Alabama court held that
religious freedoms may be violated when a student was required to participate
in physical education exercises in uniform but that mere attendance at a
health class did not violate her constitutional guarantees of freedom.30

Dress and Grooming Regulations

Rules of governing boards about freedom of expression in terms of dress
and grooming are among the most controversial facing such boards. It was
clearly the issue of skirt shortness for girls and length of hair for the
male students. The question to be settled was, "Which should be how long and
on whom? To buttress the fact that "teen dress" is the priority concern for
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governing boards is the statistic that disputes over grooming rules in

schools have reached the court level in many of the fifty states, ‘Where

the court stage has not been reached regarding grooming rules, local school
boards are being forced to ponder the question of "how far above the knee is
too far and how much below the ear is too long". This kind of preoccupation,
assert some of the student petitioners (before boaxds of review), tends to
foster rebellious and defiant attitudes which then inoite student disobedience
and misbehavior,

Court cases involving grooming regulations are legion. Before taking a
look at some of these--and a closer look at grooming issues in the courts of
Colorado and New Jersey, it is appropriate to recognize ourrent attitude
precipitating the litigation. Many local boards are now taking a "no-nonsense"
approaoh to school unrest. Youngsters claim boards are bucking trends., Regu~
lations concerning "what a student shall look like" while in school seem to
exoite some parents who speedily "exhaust the administrative remedies" cpen to
them only to reach the courthouse door hastily for reasons known best to them, -
Adding fuel to the smoldering fires is the attitude of such militant groups as
the American Civil Liberties Union. One of its spokesmen has said that dress
and style of students are "forms of self-expression". He contended that
putting meaningless restriotions upon students about grooming creates "an
inhibiting atmosphere . . « not conducive to the assertion of new or differ-
ent opinions", If it can be proved,. goes this argument, that a certain hair
atyle or mode of dress=-in and of themselves--were detrimental to the student
or to the morale of the student body, then a governing board would have justi~
fication to curb such practices. That such a view is not universal would seem
obvious from the number of cases pending.>

Before contrasting the Colorado and New Jersey cases, "hair cases" in
Texas and in Massachusetts show how close are the courts in their thinking.
In Dallas a federal court ruled against the State Board in rendering judgment
for the school district in a case where students sought to sujoin restrictions
on Beatle-type haircuts.’? It was contended by the plaintiffs that such rules
in effect invade their right to privacy by regulating their appearance outside
of school, Regarding hair, it was alleged, obviously it is not possible to
have non-Beatle cuts desired by the board during school hours and then revert
to long hair during the remainder of the day and night. Regulations pertain-
ing to dress are quite different since a.student might well wear board-approved
attire during school hours and then shed these for other garb later on in the
day.

In Massachusetts the Supreme Court sustained the power of the local
scheol board to adopt the groomin§ rule under question, also ruling contrary
to the State Board of Education.?> The court pushed aside the student's
challenge of the rule against unusual dress and appearance by saying that
privacy must, in certain instances, give way to broader social aims.

Attention is called to New Jersey again where the State Board of Educa-
tion held that local boards of education could not interfere with styles of
dress and hair chosen by students. The Boaxd stated that the admonitions by
the local board against "extremes in hair length" and its encouragement of
hair "neetly trimmed and in keeping with the general style of the time" were
not issues of sufficient importance to the conduct of the public schools. It
therefore did not see fit to embark upon any examination of the constitutional
limits 1f the authority of governing boards to regulate the appearance or
image of students.’4 In his appeal contesting the rule, the petitioner had
argued that the rule had to fall as violative of the protection of freedom of
expression guaranteed by the Constitution. The student claimed he had the
right to be a "speckled bird" so long as he did not violate reasonable rules
of health and morals.



This was not the position taken by authorities in Colorado where a court
fight has been waged during muoh of 1967 over whether students may be sent
home for violating board rules against mini-skirts, too long hair, and the
wearing of knee-high Indian moccasinss Colorado law requires attendance of
students at some school between the ages of seven and sixteen, permitting
the "suspension or expulsion" of students on certain grounds, Appearance of
students in schools is not a part of the statute,35

In the 1950's some high school girls were interested in "freedom of
expression", They discovered that denim trousers--if sufficiently tight and
narrow--could be as disconcerting to males as the olothing previously thought
to be sole feminine attire. I% takes little imagination to guess that boaxds
responded almoat in toto by requiring all girl students to wear skirts in the
halls of learning. The legality of such orders were challenged then as is the
broader issue of dress in 1967. In the 1930's tight-fitting sweaters on
endowed female students, pulled over the uplift bra, caused some school offi-
clals to ban such distraoting apparel since it had no place in the classroom.
Alas, documents from that tiue attest to the faoct of how dlfficult it was for
boards of education to lay down rules 29 get boys to focus their attention
upon geometric designs in math books.> :

Almost universally, adults want boys to dress like boys while in school
and desire that girls should look like girls., The problems remain of deciding
which boys should be "the model" for other boys and if it is wise for all girls
to look alike, For now at least, the consensus would appear to be that boaxds
go beyond their authority when they adopt precise rules governing grooming.
Outside the courts pressures are mounting which cast doubts upon such regu-
lations that cut deeply into the matter of choices left open to students.

Many of the rules are beyond the proper function of boards since no principle
can be applied equitably and comsistently, even within one school and much
less within a whole systeme With leadership-from some state boards and some
enlightened courts, it may be established before too long that male hair is
no real obstacle to learning merely because the hair happens to be long.
Historically, it has been students who were the innovators. It ought to be
healthy iyat some students now and again ", , .test the mores of their
elders™, The governing board should adopt policies to enccurage teachers
to guide and counsel students and shun any statement that smacks of Flrst
Amendment invasion of freedom of expression--whatever form it takes, if the
matter is solely a private concern. That board is indeed wise that believes
determination of modes of dress to be a sociological matter, best dealt with
by the community at large, including the home and church. This provides en-
couragement for parents and school officials to establish rules jointly, thus
discouraging style problems to get to the court test singe.

Campus_and Off-Campus Regulations

) The third grouping of problems under the broad topic of '"rules pro-
mulgated by school authorities" is that of regulations aimed at controlling
aotivities of students on the school grounds and also away from the campus.
In reference to activities conducted "on school property", there would secem
to be little legal controversy. However, the "arm band" case, now being
litigated in Iowa, touches directly on the problem of freedom of expression
during the regular school day. The Civil Liberties Union in that state is
alding in an appeal of a Federal Distriot Court upholding a regulation under
which gchool authorities in Des Moines suspended some students wearing arm
bands to mourn the Vietnam wardead.’8
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Bven though not at the courtelevel stage as yet, an ineschool mattex
shioh oould plunge boaxds into diffioulty ooncerns the oivil rights of
students tranggorted to public sohools for the full sohool day from custodial
institutions. From reports some of the programs provided for such students
fall far short of even a oasually-defined "equal opportunity" levels In &
New Jersey oase parent petitioners ocharged that their son had not been pro-
vided with the type of special education program available to others which the
state law required, Whether the rights of the ohild had indeed besn violated
was the 1asue. A oity in Michigan was the site fox an opinion of the attorney
general about violation of the rights of a student during school hours, A4
local law enforoement officer, the petition alleged, had entered a publio
elementary school during the morning session, hgd walked past the prinocipal's
officey, had questioned pupils as to the whereabouts of a certain pupil, and
then sought out that pupil for questioning about a mattexr that had oocourred
away from the school premises.

By far it is the "away from campus" activity that brings student and
board into legal troudble. Since the authority of the public school over
students does not end with dismiseal, the opportunity for alleged violation
by boards of oivil rights is indeed ample. No problem arises from enforcement
of a rule that states students must go direotly home., Quarrelsome conduot,
profane language, and harrassment of shopkeepers ocan be controlled under this
theory. But, what off-campus actirities are striotly under the control of
the boaxd and whioh by parents? In what types of aotivities may students
engage and still be under the surveillance of the board? One problem is that
somo boards have no definition of "out-of-class" activities. Therefore, it
is diffioult to kmow whether any part of the ocurrioulum can legally be beyond
the scope of such rules.

Since most state statutes ban affiliation in seoret societies Ly stu~
dents at the oompulsoxry level, rules prohibiting membership come within the
scope of boaxd authority. The Ohio Court said that "reasonable enforcement"
of a rule against self-perpetuating social olubs which meet away from school
does not deprive persons as citizens or students of their constitutional
rights or privileges.40 From similar deoisions, it appears that boards
possess the authority to prohibit students from partioipating in certain
aotivities outside of students' homes after school hours.

Students are cousidered not to be under the jJurisdiotion of the board
and iis rules during periods of summer vacation. A case from New York
illustrates well how diffioult it is for boards to attempt to govern student
conduot outside of the legal school ye&r.41 Several students, suspended from
d summer school session for behavior problems, sought reinstatement in a
New York sohool. The five claimed that their suspension violated the state
education statute. The court held that the provisions referred solely to the
regular school year during which time attendance was indeed compulsory. No
reinstatement ocould be in order since summer school activities are voluntary
ones.

Rules of governing boards applying to conduct off school grounds inolude
those direoted at "controlling" the activities engaged in by married students.
Courts have upheld the legality of regulations prohibiting the high school
married student from engaging in school-sponsored nonclass types of activities,
Mbie and mgge, however, decisions have labeled suoh restriotions as unreason-
able ones.

From Just partial analysis of court decisions it seems olear that the
actual test of board authority over the behavior of students--whether involving
oonstitutional guarantees or not--is the effect student conduct has on the »



effioiency and morale of the sohool rather than the time or the place of any
"wrongdoingts, In other words, the oonduot of a student may legally be ouwve
tailed if the act of the student~-who may happen to be away from the school
premiges after hours--is in faot detrimental to the good order of the insti-
tution and to the general welfare and advancement of all students attending
the school., The attitude sustained by the courts appears to be thist thexe
will be little respeot for law and order until there is also respeot for the
rights of others. In the meantime, governing boards and their administrators
will be at the "eye of the storm", the subjeot of intense oontroversy. This
will continue to be so, not because they are responsible for the conditions
with whioh they must deal but beocause, like the mountains, they are there.

kggpulsion and Due Process Concept

The fourth and last grouping of issues under the "regulation" canopy
pertains to the use by boards of the devices of suspension and expulsion of
students from the publio school they are legally entitled to attend because
of residence. The twin tools are used to oontrol the behavior of those who
fall within compulsory age limits as well as those who attend public sohools
beyond such bounds. In almost all states suspension--and often followed by
expulsion=~0f sohool age students from school is reserved by statute to the

- board of education and its authorized agents. Thexre mut* be a deprivation of
school privileges on proper grounds by the agency authorized to expel to be
the basis for a lawful expulsion,43

All fifty state statutes provide for sohool attendance between oertain
ages, permi?ting suspension or expulsion on certain stipulated grounds. The
phrasing 1s usually "oontinued and willful disobedience or open and persistent
defiance of proper authority.44 Sometimes the grounds are stated as "behavior
which is inimical to the welfare, safety, or morals of other students." These
oriteria are being tested every working day of each week, At issue in a pro-
teat case was the punitive az ion taken against students who had paxrticipated
in a lunchroom milk hoycott. A lowex ocourt in Michigan held that a sohool
board had the authority to expel students from school who persisted in wearing
o mustache or goatee. A prinoiple supporting such broad power is that the
teacher stands in loco parentis--at least at the prea-college levels=-with
authorit¥ no more subject to question thau is that of a wise and solicitous
parent 4

There are instances when expulsion is .frowned upon by the courts, The
grounds are not sufficient, in the case of a married female student, that her
husband had ebandoned her and that the ohild had been conceived out of wed-
lock.47T Such harsh means as dismissal or expulsion may not be employed to
disoipling studengs for truancy when the issue was their assertion of consti-
tutionsl rights.4

In some instances expulsion of students flies in the face of procedural
"due process" if not substantive aspeots of this significant constitutional
protection of privacy., The student who feels aggrieved has a better chance
today under the concept than yesterday because the courts have expanded the
notion only recently. There are admonitions like the requirement of "scrupu-
lous observance of individual rights"49 and that rules of boards should not
violate prinoiples of fairnmess or due process:50 Other recent oases stress
the elements of & "proper hearing" regarding expulsion,51 of what might be
called "premature action' on the part of a parent to counsel at a hearing or
conference concerning a student's suspension,’2 or the intervention of the
federa%soourts vhen state law appears not to protect the rights of indivi-
duals.
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Potitioners in suspension and expulsion ciroumstances challenge at least
initially, respondent board's action ou procedural grounds, The usual lamen=
tation 1s that the petitioner was not afforded & "proper hearing" before the
board of education. One example is that the so-called "notice" had been sent
home by way of the seven year- 0ld who had made an airplane with it, More
seriously though is the complication that too often statutes authorizing
boards to expel students contain no procedural expeotations. The courts there-
fore are forced to find that neither the student nor his parent was denied his
rights-=that in faot there had been some notice of the charge and that suit-
able opportunity to be heard had indeed been afforded et the regular meeting
time and place prior to respundent's decision to expsl the youth,

When either suspension or expulsion is conteuplated by school authoxities,
it should be incuuwbent upon them-~for clearly legal as well as sound ethiocal
motives~=to put into writing a oclear statement of the issues involved plus the
stipulations to be met for reinstatement, The routes of appeal ought to be
indicated whereby the student and parent (or legal guardian) are informed of
whom to see and where.54

Before moving into the next seotion on dilemmas facing governing boards
because of their own shortsightedness and the heightened awareness of stu~
dents about their civil rights, & consideration remaining within the topio
of beaxrd rules relates to almost taoit approval whereby school employees are
not discouraged from invading privacy and other oivil rights by careless of
gruff questioning of students. Investigations which fall short of out-right
aoccusaitions by school personnel but often inolude searohing of the student's
body are blinked at by otherwlse sorupulous personnel, Reasons advanced
include so-called "implied parental consent" or that the school authorities
owe & duty to all students within their custody to protect students from
each other, or that "minors have not as yet reached the age of oriminal
responsibility.*

In the realm of "investigatory interrogations" of students by school
persounel and the police, it would appear that educators are not going be-
yond the bounds of their "in loco parentis role". Here the objeot is not
to "get suspeots" uor is the intent to make arrests. In other words, a board
rule authorizing the search of the persons of students is sugported providing
the search is in good faith and for an educational purpose.’? At least part
of the requirement here is that the employe bear in mind the interests of
the child rather then his own narrower yet more nearly visible need to main-

tain dggorum. The office of the Kentucky Attorney General has provided this
guides

/A/ school teacher may search a pupil's pookets or purse and
confiscate such artioles as cigarette lighters, pocket knives,
or key chains with cigarette lighters attaohed if the teacher
aots with reasonable judgment and for good cause, without
malioce and for the welfare of the child, as well as the school.
However, the pupil's parents should be advised, of this aoction
and the confisoated articles turned over to said parents. If
the pupil is guilty of subsequent offenses of this nature, the
teacher wight be empowered to retain the articles confiscated
until the olose of the school year.

The "aeocusatory-type” interrogation and search are quite a different
matter as far as oivil liberties are involved. In a recent issue of the
Journal of Family law an attorney explored the constitutional dimensions of
orime investigation in sohools.®! Ome finding is that "a search is made if
the teacher compels the student to produce or at least exposeée matter other=



wise oovered from the plain view of the teacher." Consequently, any teacher
who orders a student to empty his poockets, remove his coat or shoes, or
empty his mouth of its contents has made a "search" whether the student was
physically handled or not in the process.58

The policy manual of school boards should spell out the restrictions to
be placed upon employes in dealing with students. No school employe or officer
has any more legel right to question students, without first apprizing them
of their constitutional rights, than has a police officer when the questioning
has the purpose for possible proseoution in a juvenile court.,59 There could
be at least two consequences for a school employe of an unconstitutionsl
search, He ocould be personally liable under both state and federal laws for
& tortious violation of the privacy of a student. Any evidence produced by
the unconstitutional search is not admissible as evidence at the trial.

Advice from attorneys for school people is that they not search students
without first seocuring a citizen's arrest. Leave it up to the school prin-
cipal to request a search from the student that is clearly a voluntary one.
The school office should oall the local police who can execute & search
wvarrant,

The problems surrounding search inolude places as well as persons, Is
the looker of a student-=who is in common school of college-~an area proteoted
from seaxrch by school authorities? No oases have reached the couxrts on this
issue, The nearest parallel is that involving a federal employe.b0 Suspec=
ted of committing petty laxceny, the employe was questioned by the police,
Those interrogating asked and received pexrmission from the employes superioxr
to search the desk of the worker in which "inoriminating evidence" was found.
A federal court of appeals held that agents of government could not search
the worker's desk to seek evidence of her crime even though the federal gov-
ernment owned the desk. The court did say that an agent of govermment could
have gone into the desk for any property needed for its official use. In a
case involving search of lockers but pertaining to schools, the United States
Supreme Court affirmed the basio notion that no agent of a school board can
compul & studegt to surrender his constitutional rights as a privilege to
attend school.®1 Authorities could ask for the student's vermission to in=
speot the locker by securing a signed statement at the start of school agree=-
ing beforehand to any searches that would be thought to be necessary.

In this portion of the paper about board rules concerning suspension and
expulsion, the situations present vividly the dilemma facing the polioy-makers
end their administrators. M-~ve sharply than any other controls used by govern-
ing boaxds, these tactics demonstrate that several courses of action can olaim
to be THE loyal and responsible and correot course to take. Perhaps the
voint need not be labored since ejeoction of a student from the public schools
involves such basio concepts of freedom es "rights" and "burden of proof",

"what is reasonable"” in a particular fact situation sometimes confronts a
Jury that must struggle with the perplexing elements of "due process". In
specifics, the educator who gets himself plunged into difficulties over pos-
sible violations of students' rights must comprehend tue rules, He has gome
too far already when he acts as both judge and executor of a rule. When
Justice is "instantaneous", what is the student "taught" about the import of
0ivil liberties?62 The chairmen of some of the affiliates of the ACLU have
often remarked that students who are suspended for infractions of "the rules"
are board "pushouts™ rather than true dropouts from the establishment.

As in most instances where "services in the public sector" lies at the
middle of the problem, the law describes for student and educator alike only
the minimm both oan get by with, It was not developed §° help point the
~ethway to what are the "oughts" in human relatiounships.®3 It requires 1ittle




imagioation and only a bit more perception to realize that what the eduoator
IS and what he DOES in oontaots with students are more influential than what
he happens to say. "Self-disoipline" at least suggests a slow prooess whereby
authority is transferred from without the student to within him~-from law
enforoemont from the outside adult world to maturity and self-oontrols, In
terms of most rules promulgated by governing boards and their agents, it would
seem that one sure oourse is the oreation of a permissive attitude-~ox playing
it "cool" in teenage parlanoce--but coupled with firm treatment of all students,
Such treatment should rest upon some broadly understood ground rules, Why
would not such a route bo a sure and speedy avenue to student responsibility
and self=oontrol? When rules developed within such a olimate are oonduot
guides for all within the establishment, thoughtfulness and oconsistency and
true kindness would bring near the zero point the need to battle for private
rights in t¢he adversary atmosphere of the oourts.

COURT-IMPOSED TEST OF "REASONABLENESS"

Beoause state laws grant broad authority to looal boards of education,
both to operate and to manage sohools within their juriediotion, the courts
must teke a look at the rules and regulations--espeoially those whioch limit
the aotion of students--to inquire as to their "reasonableness." A rule whioh
does not conflioct with the provisions of a state oonstitution or statures may
still be arbitrary and thus not a reasonable one. A reasonadble rule has soms -
", srational and substantisl relationship to some legitimate purpose,"64

Origin of the Criterion

Whether a board rule about student conduot is reasonable must be a
question for the courts. Such & rule is unreasonable in no abstraoct sense.
For example, courts will interfere where there is a finding of a violation
of due prooesg or of a cap~isious exeroise of board disoretion or of malioe
or bad faith,®5 Eaoh faot situation must be looked at separately,

Materials containing court-established bases for reasonableness of
board rules inolude books by Newton Edwards, Hamilton and Reutter, lee Gerber,
Madaline Remmlein, and Reynolds Seitz} the NOLPE volumesj. The Yeaxrbooks of
Sohool Lawj and artioles in various state bar journals, in the Amerioan lew
Reports sories, and in Amerioan Jurisprudence and in Corpus Juris Seoundum,
Without exoeption the cases reported involving the wisdom of rules adopted by
governing boards to control student behavior show that the student has the
legal right to attend the looal publio sohool but subjeot to appropriate
controls.

Speoific Examples

A rule which barred a student from instruction solely beoause of the
length or appearance of his hair was held "not to be so unreasonable" nor
arbitrary that the court would upset a finding by the local board that the
regulation was conneoted with sucoessful operation of the sohools.66 A high
sohool student had loitered on cohool premises after completing an examine
ation, at which time an "undesoribed inoident" had taken place between him
and another student. Under the state penal law he was convioted of disorderly
oonduot for "loitering on sohool grounds." Conviotion on appeal was affirmed,
the oourt holding that the section prohibiting loitering was indeed appli=
oable to students regularly registered at the school on which premises the



violation had coourred.67 In another instance paronts had alleged their
ohild had been improperly disoiplined by sohool authorities and unfairly
petalized in her school work. The State Comuissioner of Eduoggion BUB=
tained the disoipline beoause it had been reasonadbly applied. A oourt
held that disoiplining students for truanoy oould not be imposgd a8 suite
able punishment for one's asserting his oonstitutional rights.69

Courts have used the reasonable test of rules to apply to rules bee
yond sohool premises. A ocourt sustained the right of a board to exolude
& female student from sohool because her immoral oonduct tended immedi~
ately and direotly to destroy the disoipline of the school.TO0 Other oases
have illustrated that rules for conduot oontrol beyond school premises must
not be subversive of the rights of students nor of their parents. Sometimes
boards have over-extended school jurisdiotion after school hours,T!

Obviously one rule that pertains to student behavior away from sohool
reriains to marriage regulations of school-age students. Married students
‘and sohool boards have brought speoial problems to those operating the
publio schools, Student marriages have brought sohool boards and students
to the oourts where the issue has been one of violation of oivil liberties,
It has been more than a century sinoe the first oourt test of a statute re-
lating to the admission to a public school of & married student.72 Since
the Civil War-time oase the courts of reoord have heard dozens of cases

involving the rights of students who were married. Most have ooourred sinoe
World Wear II.

The oourt deoisions within the past decade have tended to support the
rights of students to attend sohool even though married. Where permissible,
sohool authorities are tending to apply speoial regulat%gns to students who
are married or treating them as if they were unmarried, On the other hand,
courts are still saying that boards may expel married students.

The question of the legal status of married high sohool students re-
garding partioipation in school-sponsored nonolass aotivities is less oon-
troversial., No denial of equal proteotion of the laws, have sald some
courts, when boards have deolared ineligible for suoh participation the
student who is married. OClassifioations by boards are valid and enforce
able when these are reasonable, Barring married students from the after—
school, more informel-type aotivity is jJustified since the married student
can more easily influenoe other students.l4 Again, the student possesses no
right to compel a board to exeroise its disoretion to the student's own
personal advantage., Engaging in out-of-olass but cohool-sponsored aotivities
isy deolared a court, a privilege oonferred by the voard upon those students
who meet the board's oriteria for suoh partioipation.?5 It is the position
of the courts that they have a duty to uphold school board regulations, The
presumption is in the board's favor, and burden of proof liew with the one
complaining, A board may penalize a male student for warrying by not per—
mitting him to play basketball in the name of the sohool, Such prohibition
is no violation of his liberties and not against publio polioy. The student
had no "vested right" taken from him by the board regulation.

Reasonable board rules pertain to other matters besides grooming and
aotivities away from the school premises. One suoh ooncern of students is
that of getting "equal opportunity" for an education. In terms of seeing to
it that students are not olassified on the basis of color, the school board
has the burden to justify delay in the required full implementation of the
oonstitutional gights of students, Planned delay is not a reasonable exeroise
of disoretion,’® Students have the right to equal opportunity in the publio
school system whioh may even involve their transfer from city to suburban
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Ls the question of forced school integration as opposed to desegre-
gation arose in the Savannah case the court deoreed that a compulsory
racially integrated school system was not required to meet the censtitu-
tional mandate that there be no disorimination on the basis of race in
the operation of public schools.?! When in a later case white plaintiffs
claimed a violation of theix rights, the court deolared that:

Raoial integration in public schools does not, per se. discriminate
egainst white pupils, and only if specific provisions of the integra-
tion plan do in faot discriminate against white pupils,.., can it be
said to result in the infringement of their constitutional rights,38

The question of euforced raoial mixing in the public schools vwas more
specifically dealt with in a New York case. In this instance, the court
deolared that in drawing attendance lines for schools, it was not only with-
in the power of the Board of Education to consider the ethnioc composition
of a student body, but it was the boaru's responsibility to do so in order
to prevent the oreaticn of segregated schools.’d In a later New York case,
the state Supreme Court approved a school pairing plan requiring children
in certain grades to attend a school outside their neighborhood in view of
the additional benefits that would immediately result.40

The founding of private schools as a device to oircunvent desegre-
gation was struck down in two Virginia decisions, In one case the distriot
court held that the state laws providing scholarships were administered
unconstitutionally, Wwhite public schools were closed while Negro schools
remained open, and the private schools admitted all white pupils who applied,
but no Negroes.41 In a similox case private schools for white students only,
supported almost entirely by public funds in the ferm of tuition grants,
with the same white teachers as formerly tausht in publio schools, were
declared violative of constitutional rights,4?

Following the enactment of P, L, 88-352, the 1964 Civil Rights Act,
and the passage of a full decade after ihe Brown decision, the full force
of the courts was directed toward achieving compliance. The Fifth Circuit
Court of Appeals in the Singleton case required that, in redrawing plans
for the desegregation of publio schools, districts shouvld be ﬁuided by
standards developed by the United States Office of Education.4> However,
in the 1966 decision in the Singleton case, the court, while still voiocing
its acceptance of the standards established by the O0ffice of Education,
declared that it did not abdicate its Judioial responsibility for determining
whether a school desegregation plan violates federally guaranteed rights,
It then set September 1967 as a target date for total schocl desegregation.d4

he assignment of staff in the public schools on a non-racial basis
became increasingly a part of the general desegregation problem. In Wright
Ve County School Board the court demanded that a freedom of choice plan for
pupil asisignment inoclude provisions for the employment and assignment of
staff ov & non-racial hasis.45 Limited provisions for steff desegregation
caused one cougt to invalidate the total desegregation plan adopted by the
school board.4



By the end of 1966, the courts were demanding to*al and immediate
compliance with the ‘upreme Court decision, and increasingly, they were
requiring speoific implementation of the Office of Iducation guidelines
under the 1964 Civil Rights rct., The desegregation plans of one school
distriot wero found invalid becasuse there was no true substance in the
elleged desegregation, Less than two-tenths of one per cent of the
Negre children in the system were attending white schools, The court
ordered the plan modified so that all grades would be fully desegregated
by the beginmning of school in the fall of 1967.47 The comprehensiveness
of the court push toward compliance can be seen in the recent decision
of the Fifth Circuti Court of Appeals in the Jefferson County case, The
integration of school systems, students, faculties, and aotivities was
interpreted as mandatory under the Brown decision. The court said, "The
law imposes an absoluteduty to desegregate,that is disestablish segregation,
and an absolute duty to integrate." The oourt went on to say:

Now after twelve years of snail's pace progress toward sohool
desegregation, courts are entering a new era. The question {o be
resolved in each case ist How far have formerly de jure segregated
schools progressed in performing their affirmative constitutional
duty to furnish equal educational opportunities to all pudblic school
children? The clock has ticked the last tiok for. tokenism and delay
in the nume of deliberate speed.

Further, the deoision established the guidelines of the Department of
Health, Education and Welfare as a standard for court-supervised school
desegregation.48

As was obvious from this review of the Supreme Court decision in the
Brown case and the actions of the lower courts that followed, the decision
was a vital one and our society will be many years in achieving full adjust-
ment to 1t. The cases cited show that there have been many twists and tumms
beiween the original pronouncement and its actual implementation, but the .
general direction has been constantly tcward a full compliance with the
Court's mandate, both in law and in spirit. At this point in time the law
has been fully established} segregation in our publio schools is illegal.
The states have an affirmative duty to desegregate. Now we face the
educational challenge to make desegregation work, Let us be about this task,
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and hymns where the students who wished oould be exoused. In Sohe Ve
School Distriot of Abington Township, Pa., 201 F. Supp. 815 (1'9'32L)'”thue
oourt held that the First Amendment neutrality requirement was violated
by requiring Bible readings even if the students were excused. In
Stein v. Oshinsky, 224 F. Supp. 757 (1963) voluntary preyer was held
not to be any establishment of religion by govermment. The First and
Fourteenth Amendments were cited in Johns v, Allen, 231 F. Supp. 852
(D,C, Del, 1964), in Adems v. Engelking, 252 F. Supp. 666 (D.C,Idsho
1964), and in Waite v. School Committee of Newton, 348 Mass, 767. 202
N.E, 2d 297 (1964).,

30. Mitchell v, McCall, 273, Ala, 604, 142 S, 24 629 (1962). In Connell v,
Gray, 33 DKL. 591, 127 P 417 (1912) a gym uniform rule was upheld as
necessary and convenient,

31. Scme places where long hair has been an issue are Riverside, Californiaj
Albuquerque , New Mexicoj and Seattle, Washington. In New York City the
supsrintendent of schools backed up the right of students to wear their
hair long if they so happened to choose.

, The United States Supreme Court declined to hear the Virginia
College "long hair case", although the appeal seemed to the ACLU to be
a olear indication of the seriousness with which that group at least
views the First Amendment prinoiples at stake in the grooming cases,

32. Fervell v, Dallas Independent Sohool District. 261 F. Supp. 545 (1966).

33+ leonard v. School Committee of Attleboro, 349 Mass. 704, 212 N.E. 24 468
(1965), The plaintiff was a seoventeen year-old student who claimed that
the appearance of his halr was essential to his image as a performer and
his ability to follow his chosen professions Since he was twelve, the led
hed played professionally performing at the Newport Jazz Festivel and at
the New York World's Fair. Despite his assertion at the trial that his
hair and imege and success were one, the court ruled for regulation, See
also lee O, Garber and E, Edmund Reutter, Jr., The Yearbook of School Law
1967, (Danville, Ill.: The Interstate Printers & Publishers, Ince, 1967,
PP8e. 249-50.




34.

35,

36,

37,
384

39,
40,
41,
42,

43,

44,
45,
46.

threat to the learning process and no probable reaotions from other
students so disruptive so as to extend beyond the control exeroised by
the devices within the reaoh of any olassroom teacher. The Board won-
dered whether the day might not return when rule promulgators would
agaein adorn themselves with real or false artifioial looks.

Colorado Reviged Statutes Annotated, Seo. 123-20-7 (1) (d) (1963). See
also Elise M. Martin, "The Right to Dress and Go to School", University
of Colorado lLaw Review, 492 (1965).

A 1921 oase, Jones v, Day, 127 Miss. 136, 895.906 (1921) dealt with the
oourt's upholding of the wearing of uniforms for the welfare of the sohool
and the maintenanoe of disoipline. In Pugsley v. Sellmeyer, 250 S W 538,
158 Ark, 247 (1923), the oourt upheld a board ruling against the use of
plain taloum powder on a girl's faoe. A rule prohibiting the wearing in
sohool of shoes with metal tape was upheld in Stromberg v. Frenoh, 60

N.D. 750, 236 N.W. 477 (1931)., o

From the Pelletreau deoision,” Op., Cit.

Tinkex v. Des Moines Independent Community School Distriot 258 F.
Supp. 971 Z19335. :

79 Corpus Juris Seoyndum, p. 449 (Seq. 503).
Holroyd v, Eibling, 116 OA 440, 188 N E 2d 797 (1962).
Application of Olson, 242 NYS 2d 1002 (1963).

In Alvin Independent School District v. Cooper, 404 S W 2d 76 (1966),

the oourt said the statute granting broad powers to governing boards of

the sohools did not permit permanent exclusion of a person--even though

& mothexr~~within legal sohool age limits, The oonoept of "scholastio

age" may be vague enough to imply permissive exolusion duwring preguanoy.

?:g ;%so, Kissiok v. Garland Independent School Distriot, 330 S W 24 708,
59). :

Courts have exoluded girls from school for "immoral oonduot off
school grounds." They have sustained the punishment by sohool authorities
of students who annoy others on their way home from sohool even though -
the students have reached home. Boards have been sustained in enforoing
rules prohiditing disorderly oonduot by students on sohool holidays.

Judioial ¢onourrenoce with rigid rules oonoerning student oconduot is
not to be ooustrued as oourt approval of the propriety of the regulations.
They have repeated often that oourts do not deoide upon the wisdom or the
level of foolishness of board regulations. :

79 Corpus Juris Seoundum 448-451 (s 503). See State v. Board of Eduoatio
of Eau Claire, 71 K W 123, 96 Wiso. 95 (1897).

Colorado Revised Statuteg mmotated, Sec. 123-20-7 (1)(b) (1963).
Stanley v. Gary, 237 So. C. 237, 116 S E 2d 843 (1961).

Indiana State Personnel Board v. Jaokson, 244 Ind 321 192 N E 2d 740 (1964).
The goatee case oame from Grand Rapids, Miohigan and involved Negro boys.
The in loco parentis conoept seems to be a severe infringement on the
rights of students~-even when not carried to any extremes.
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Nutt v. Goodland Board of Bducation, 276 P 1065, 128 Kan. 507 (1929).
Woods v, Wright, 334 F 2d 369 (1964).

Covington v, Edwards, 264 F 2d 780 (1959), Dixon v. Alabame Board of

"Zducation, 294 F 24 150, 157. and kheeler v. Durham County Board of

Education, 196 F. Supp. 71 (1961).
Munter v. Gross, 42 N.Y. Miso. 24 690, 248 NYS 2d 717 (1964).
Hollenbach v. Elizabethtown School District, 18 Pa D.C. 2d 196, (1958).

Cosme Vs Board of Education of City of New York, 50 N.Y. Misc., 24 344,.
270 NYS 2d 231 (1966).

Paxham v, Dove, 271 F 24 132 (1960),

Where & student believes he has been illegally expelled (or even
suspended), Le may compel readmission by mandamus, In some cases his
readmission may be compelled by a mandatory injunction. See 79 Coxpus
Juris Secundum 451-452 (S504); Cross v. Walton Graded Common School,
110 s W 346, 129 Xy. 35 E19oe§; Covington Board of Bducation v. Beoth,
62 S W 872, 110 Ky. 807 (1901); and 53 L.R.A. 787,

Christofides v. Hellemic East Orthodox Christian Church, 33 N.Y. Misc.
2d 471, 227 NYS 2d 946 (1932). The court here held that a knife with a
three-inch blade to be per se a dangerous instrumentality in the hands
of a child, See also Lilienthal v, San Leandro Unified School Distriot,

As have the Attormeys General of severul other states.

lawrence W, Knowles, "Crime Investigation in the School: Its Constitu~
tional Dimensions," Journal of Family Law, 4, p. 151 (1964),

In a Tennessee case, Marlar v, Bill, 178 S W 24 634, 181 Tenn, 100
(1944), a led was punished for lying and breaking a board regulation
prohibiting students from entering olassrooms during recess. Apparently
he falsely denied so doing when accuseds A ten cent piece was reported
missing from that olassroom, whereupon the teacher searched the boy. His
parents sued the teacher, seeking to recover money damages for the alleged
illegal search. The Tennessee Supreme Court upheld the teacher on the
grounds that the motive in searching the boy had been "to clear him of
any susploion. Thus the teacher acted for the child's own welfare.

In Phillips v, Johns, 12 Tenn. App. 354 (1930) the court said that
a teacher who had searched a student--because the teacher could not find
twenty-one dollars-~ could have been held liable in money damages to the
girl, The szarch had been conducted for the teacher's benefit, not for
the vwelfare of the child.

The 1964 United State Supreme Court.deoision in Escabedo v, Illinois,

378 U S 478 (1964) bears on this point. There must be & positive effort
to insulate the suspeoted student against self-inerimination. The sochool
official who cooperates with police officials by turning the student over
to them may become a party to an illegal venture.

60. United States v. Blok, 188 F 24 1019 (1951).
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Board of Blucation v, Barnette, 319 U S 624 (1943),

Reutter, oited in Carter, Op, Cit., develops well the "competing con=
sideration" approach to examining legal issues, Reutter comments that

on most matters the law is not preoise, an idea quite contrary to _
popular opinion. Statutes whioh appear to be preoise are not when used
in specific cases, For example, a student could be expelled fur flouting
8 board rule, However, what constitutes such scoffing, or what is rea=
sonable under the rule to control behavior are queations for hearings

and other mechanisms,

In the speaker's volume, Legal and Ethical Responsibilities of Sohool
Personnel (Englewood Cliffs, New Jersey: Prentice-Hall, Inc,, 1959; the
foous is on those issues faoing teachers, administrators, board members
and parents where both the law and ethics are inseparable components,

Nev Jersey Good Bumor, Inc. v. Bradley Beach, 124 N.J.L. 162, 11 A,
24 113 (9000, — |

In Charles K, Woltz, "Compulsory Attendance at School," law and
Contemporary Problems (Vol. 20, 1955), 3-22, this comment is mades
"No court in this country has ever held it beyond tne competence of
the state to require that children be exposed to a certain amount of
instruction, nor has any court denied the power of the state to make
reasonable provisions as to the type, means, and supervision of such
instruoction, Thus the basic principles. . .are as firmly supported
by legel precedent as by public opinion."

Leonard v. School Committee of Attleboro, 34a Mass 704 212 N E 24 468
(1965). See also Detch v. Board of Education of Greenbrier County,

145 Y. gzs 722, 117 S E 24 138 (1961) and Burnside v. Byars, 363 F 2d
744 (1966).

People of the State of New York v, Tublolo, 237 NYS 24 481, 38 NY Misc.
2d 324 (1963).

From New Jersey School law Decisions (1965), 122. While waiting in the
school office, both prior to and after being forced to clean school wells,

some of the girls ot a group of five requested peruission to get belong~
ings from their locker and to get drinks of water. It was alleged thet
all the requests had been denied by school authorities.

Petitioners in the above case charged that their daughter had been
subjected to biased questioning, had been falsely accused of damaging
school property, had been kept from using the lavatory while detained in
the high school office, and had been forced to perform servile acts, The
Commissioner ruled that school punishment had been reasonable due to the
student's deliberate act of vandalism.

Yoods v, VWright, 334 F 2d 364 (1964)., 1In Burdick v. Babcock, 31 Iowa
562 (16871) the court said: "If the effects of acts done out of school
hours reach within the school-room during school hours and are detri-
mental to gocd order. . o it is evident that such acts may be forbidden,
Truancy is a fault committed away from school, Can it be pretended that

it cannot be reached for correction by the school board and teacher?"

See Newton Eawards, The Courts and the Public Schools (The University of
Chicago Press, 1958), 589-590.




71« There must be no rule wresting from a parent his right to control his
own child., Boaxrds have gone far in adopting rules arrived at controlling
any outside behavior that might subvert jJudicious conduct of school affairs,

72, Draper v. Cambridge, 20 Ind. 268 (1863),

73+ 1In Alvin Independent School Distriot v, Cooper, 404 S W 24 76 (1966)
the court eaig a statute granting broad powers does nct allow rules
whioh permanently exclude from school one of scholastic age. In general

a boaxrd may not forbid attendance by married students but can require
withdrawal of students who are pregnant,

T4. Board of Directors of Independent School District of Waterloo v. Green,
147 X W 24 854 Iowa (1967). 1In Ohio e board adopted & rule forbidding
married students from nonclass types of activity. An action was brought
to have the court declare the rule invaelid, This was instigated by a
senior high student at the Taft High Schocl in Hamilton. He had bean
excluded from the basketball team. He had been co-captain and had main-
tained an above average rating in his classes, The court said that the
board was well within its discretion when it adopted rules with respect
?o1y?ut2fgl marriages. State v. Stevenson, 27 Ohio op 24 189 N E 24

81 (1963
In Michigan the court split on appeal from a decision of. the
Circuit Court which had found that a school distriot does not violate
the law guaranteeing to all students an equal opportunity to use publie
educational facilities when it excludes married students from partici-
pating in "extra~curricular" activities. Cochrane v. Board of Education
ofgmgssiok Consolidated School District, 360 Mich. 390 103 N W 2d 569
Following the reasoning of the Tennessee Supreme Court, the Dallas
Court of Civic Appeals sustained a resolution of a board restrioting
married students to classroom work, barring them from athletics, positions
of honor, and from otheropportunities. Kissick v. Garland Independent
Sohool Distriot, 330 S W 24 708 (1959).

75, Starkey v. Board of Education of Davis County School District, 381 14
U 24 227 P 2d 718 (Utah, 1963).

76. Snell v, Savannah-Chatham County Boaxrd of Education, 333 F 2d 55 (1964).

77. Etter v. Littwitz, 268 NYS 24 8685, 49 NY Misc 2d 935 (1966).

78. New Jersey School Law Decisions (1965), 115.

79. Miller v. School District No. 2, Clarendon County, 256 F Supp 370 (1966).
Court here required the school board to provide courses in so-called
"remedial education" under a proposed long-term plan.

80, Stell v. Savannah-Chatham County Board of Education, 255 F Supp 83, 88
(1966)., Some contend that this amounts to Jjust another type of segre-
gation, In other words, why is not the self-concept argument in the
Brown case applicable here too?




81,

82,

Pottit v, Boexrd of Eduoation of Harfoxd County, 184 F Supp 452 21961;.

In Jones V. Sohool Board of City of Alexandria, 179 F Supp 2680 (1960),
the 1.Q. score as a oriterion for admission had the baoking of reputable
educators, Some preferred aotual achievement to the I.Q. as the admig~
sion snoreens

In Satan Fraternity v. Board of Publio Instruotion for Dade County, 156
Fla 222, 22 S 24 892 219455, the court said that none of the liberties of
oitizens is an absolute. Freedom is not something turmed footloose to
run as it will 1like a thoroughbred in a meadows In Cogging v. Board of

Education of Durham, 223 N C 763, 28 S E 2d 527 {1944), this attitude

was stated thust ", . « the reasonableness of . + + & rule is & judioial
question and the oourts have the right of review. In doing so, however,
it will be kept in mind that the looal board is the final authority so
long as it aots in good faith and refrains from adopting regulations
which ere, + + unreasonable,"



LEGAL RIGHTS OF MINORS IN SOCIBTY
By

Thomas A, Shannon
Schools Attormey
San Diego Unified School District

when I was asked by President Reutter to talk this moxrning on the
subjeot of the "legal rights of minors in sooiety,” I was advised that
wy presentation should be aimed at sketching the "big piotuxre"” to sexve
a8 a backdrop for discussion of the school law problems raised in Pro-
fessor Gauerke's excellent and most comprehensive address whioh he just
completed entitled "Legal Rights of Students in the School Setting.”

The status of the legal rights of minors generally in our sooiety,
like the correlative rights of other oitizens in the United States, is
uirrored by the respsot such rights are accorded in the Court. Since
July 1, 1899, when the first state-wide juvenile court statute was en-
aoted in Illinois!, juveniles generslly have been treated differently
from adults in the courtroom. That is, the legal righta of juveniles
have been viewed from & diffexent kind of judioial prism. This different
treatment was sucoinctly stated by Chief Judge Prettyman of the U. S.
?ourt of Appeals, Distriot of Columbia Circuit, when he deslared in

9592 thats

soofrom the earliest times ohildren of certain ages have
been deemed by our law to be incapable of crime. 4nd in
recent tiwes children of oertain ages have been removed
from the normal treatments provided for orimes and orim-
inals. This has been in part because of a doudbt as to

the capacity of children to entertain the vioious will
which is an essential element of orime in our Jurispru-
dence, but in muoh greater pert because of a belief that
the interests of soolety are best served by a solioitous:
care and training of those children ghown by oircumstances
to be in need of such care and training, These concepts
in respect to children have evolved into elaborate systems
of procedure, In the event a ohild commits an offense
against the lew, the state assumes a position as parens
patrise and cares for the child. Suoh a one is not accused
of a orime, not tried for a oxime, not oonvioted of a orime,
not deemed to be & oriminal, not punished as a oriminal,
and no public recoxd is made of hin alleged offense. In
effeot, he is exempt from the oriminal law.

Not everybody accepted the validity of Judge Prettymen's glowing
desoription of the way in whioh the juvenile court system worked. In
California, the Appellate Court said that: 4

While the juvenile court law provides that adjudication of
& minor to be a ward of the Court ahall not be deemed to
be a oonviction of orime, nevertheless, for all preotical
purposes, this is & legal fiotion, presenting a challenge
to oredulity and doing violence to reason,




On the naticnal level, the Kefauvor Committeed saidt

As to the constitutionality of juvenile court proceedings -
this is one of the major areas that the members cf the
delinquency subcommittee wished to look into. During its
investigations, the omniscient attitude of some juvenile
ocourt judges coupled with arbitrary, obviously uncalled-for
deoisions, made some of the subcommittee members with sooio-
legal backgrounds wince with pain. The rights to a definite
charge, counsel, a fair hearing, reasonably relevant and
convincing evidence and appeal, which are ensured on even
the most trivial issues to adults, were not being afforded
childrensees

Apologists for the juvenile court system believed that the juvenile
courts, by their paternalistic procedures, were aotually giving children
the benefit of super-constitutional rights through the dispensing of a
warm, human kind cf justice tempered by benevolence and profound desire
to rehabilitate. Where the juvenile court system failed, these advo-
catesd maintained that failure was due to three principal causes
unrelated to the juvenile court approach:

1. The juvenile cocurt is & "stepchild in the jurisprudential
milieu ..." In effect, it is a sort of "junior criminal court." As
such, it is not teken as seriously as it should be by the community it
serves and therefore not supported to the extent it requires to be an
effective axm of justioce.

2. Many of the so~called "juvenile courts" are not true juvenile
courts because of the paltry budgets on which they must operate. Inade-
quate financing precludes the level of staff support in the persons of
psychiatrists, counselors, and probation officers which the juvenile
oourt requires to be truly effective and fulfill its real purpose.

3. The resistance on the part of some juvenile court judges to
the nonadversary nature of the juvenile court proceedings,

While this argument was raging, the fingerprints c¢f a sixteen-year-
old boy named XKent were found in the Washington, Déc., apartment of a
women who had been robbed ani raped, In this case®, the Washington, D.C.,
Juvenile Court waived jurisdiction, as its statute provided?, and bound
the boy over for trieal in the D. C. District Court. The boy was found
guilty, The United States Supreme Court remanded the case back to the
District Court on the narrow precedural grounds that the Juvenile Couxrt
improperly waived its jurisdioction under the D. C. Juvenile Court Act,

Kent had attacked the waiver of jurisdiction by contending that it
was invalid because no hearing was held, no findings were made by the
Juvenile Court, the Juvenile Court had stated nc reasons for waiver, and
Kent's attorney had been denied access to the "social service' file
which presumably was considered by {he Juvenile Court in determining to
waive jJurisdiotion. The Supreme Court noted that the D. C. Juvenile
Court Aoct:



veedoes not permit the Juvenile Court to determine in
isolation and without the participation of any represen-
taticn of the child the "oritically important! question
whether a child will be deprived of the speoial protec~
tions and provisions of the Juvenlle Court Aot.

The Supreme Court waes careful to point out that it did not con-
sider whether, on the merits, Kent should have been transferred over to
the District Court from the Juvenile Court for trial as an adult, but it
expressly declared that

There is no place in our system of law for reaching a
result of such tremendous consequences without ceremony --
without hearing, without effective assistance of counssl,
without a statement of reasons, It is inconceivable that
a court of justice dealing with adults, with respect to a
similar issue, would proceed in this manner, It would be
extraordinary if soclety's speoial concern for children,
as refleoted in the Disbriot of Columbia's Juvenile Court
Aot, permitted this procedure.

The Kent case signaled the change which was to be made more preoise
in In re Geult® just one year later. The Kent case found no fault with
the concept of the Juvenile Court Act., It recognized that the

ees theory of the Distriot's Juvenile Court Aot ...is
rooted in social welfare philosophy rather that in the
corpus_juris. Its proceedings are designated as oivil
rather than criminal (and) ...is theoretically engaged
in determining the needs of the c¢hild and of sooiety
rather than adjudicating oriminal conduct. The objeo-
tives are to provide measures of guidance and rehabili-
tation for the child and protection for society, not to
fix oriminal responsibility, guilt, and punishment, The
state 1s parens patriae rather than prosecuting attorney
and judge.

But, the Supreme Court concluded, almost as a precursor of the
Gault case, that:

+¢s the admonition to function in a "parental" relationship
is not an invitation to procedural arbitrariness,

The Kent case was a firm but gentle approachto the Juvenile Court
concepts On May 15, 1967, the Supreme Court took off its kid gloves in
the Gault case. The matter came before the Court on appeal from the
Supreme Court of Arizona which had affirmed a lower court's refusal to
issue a writ of habeas corpus releasing Gerald Gault, 15 years of ags,
from the Arizona State Industrial School where he had been committed
as a juvenile delinquent by the Gila County Juvenile Court,

Gerald Geult had been taken into custody along with another boy by
the Gila County sheriff on the verbal complaint of a neighbor lady who
alleged that the two boys had telephoned her and had made lewd cnd inde-
cent remarks over the phone. At the time Gerald was taken into custody,

Q




he was on six months' probation for having been in the company of another
boy who had stolen a wallet from & lady's purse,

Gerald was taken into custody at his home dvuring the daytime and no
notice of his piok-up was left at his home for the information of his
mother and father who were at work. That evening, Gerald's mother went
to the detention home and wes verbally advised that a juvenile court
hearing would be held the next afternoon,

At the juvenile court hearing, the probation officer filed a petition
with the court asking that the court determine "the care and custody" of
Gorald. A copy of the petition was not provided the Gaults. The hearing
was held in the Juvenile Court Chambers, The neighbor lady who had accused
Gerald of having made offensive remarks to her over the telephone was not
present, No one was sworn at the hearing, W¥o transoript of recording
was made and no memorandum or record of the substance of the proceedings
was prepared. At the end of the hearing, the juvenile oourt judge said
that he would "think about it." A few days later, Gerald was released
from the detention home,

On the day of his release from the detention home, Gerald's mother
received a brief note on plain paper from the probation officer stating
that the juvenile court judge had set further hearings on Gerald"s case
at a time certain three days from then. At the second hearing, the
neighbor lady complainant was not present, even though Gerald"s mother
had asked that the complainant attend the hearing, Again, apparently,
no one was sworn and no transoript of the second hesring was made. A
probation offioer's "referral report" charging Gerald with having made
“lewd phone calls" had been filed with the court at the second hearing
but it wvas not disclosed to the Gaults.

At the conclusion of the second hearing, Gerald was committed as a
Juvenile delinquent to the Arizona State Industrial School '"for the
period of his minoxity (that is, until 21), unless sooner discharged by
due process of law." .

In reviewing the decision of the Arizona Supreme Court refusing to
release Gerald from the Arizona State Industrial School, the U, S,
Supreme Court specifically limited the scope of its decision to the
problems presented in the cases The court was careful to remarks

We do not in this opinion consider the impact of these
oonstitutional provisions upon the totality of the
relationship of the jJuvenile and the state. We do not
even consider the entire process relating to juvenile
delinquents, For example, we are not here concerned
with the procedures or constitutional righte applioadble
to the pre-Jjudioial stages of the juvenile process, nor
do we direot our attention to the post-adjudicative or
dispusitional process. We consider only the problems
presented o us by this case. These relate to the pro-
ceedings by which a detsrmination is made as to whether
& Jjuvenile is a "delinquent" as a result of alleged mis-
oouduct on his part, with the consequence that he may be
comuitted to & state institution,



The court reoapitulated the history and theory underlying the
development of the informal paternalism and broad disoretionary powers
of the juvenile court and oconcluded that!

The absence of substantive standards has not necessarily
meant that children receive careful, compassionate,
individualized treatment. The absence of procedural

rules based upon constitutional prinoiple has not always .
produced fair, effioient, and effeative prodecures.
Departures from established principles of due prooess

have frequently resulted not in enlightened prooedure,

but in arbitrariness. ...Failure to odserve the funda-
mental requirements of due process has resulted in
instances, whioh might have been avoided, of unfairness

to individuals and inadequate or inaccurate findings of
faot and unfortunate presoriptions of remedy, Due

prooess of low is the primary and indispensable foundation
of individual freedoms It is the basic and essential term
in the social compaot whioh defines the rights of the
individual and delimits the power which the State may
exercise.

The court observed that prooedural regularity and exeroise of oare
inherent in due process would not impair the effeotiveness of the juvenile
oourt but that, instead:

+sothe appearance as well as the aotuality of fairness, impar-
tiality and orderliness -- in short, the essentials of due
process may be a more impressivo and more thergpeutio attitude
so far as the juvenile is concerned.

The oourt reiterated a view in connection with a juvenile court
adjudiction of "delinquency' which it had expressed in an earlier juven-
ile court case (Kent v. U.S., 383 U.S, 541/1966/) when it deolared that:

We do not mean ... to indioate that the hearing to be
held must conform with all of the requirements of a
oriminal trial or even of the usual administrative
hearing; but we do h10ld that the hearing must measure
up to the essentials of due process and fair treatment.

The court then turned to the speoific oharges involved in the oase
as follows:

A,
NOTICE OF CHARGES

The oourt held that due process requires notioe of the charges which
would be deemed constitutionally adequate in a c¢ivil or criminal prooeed-
~ing. The court said that:

Notice,to oomply with due process requirements, must be
glven sufficlently in advance of soheduled oourt prooeed~
ings so that reasonable opportunity to prepsre will bve
afforded, and it must 'set forth the alleged misoonduot
with particularity.”




B,
RIGHT TO COUNSEL

The court declared:

We conolude that the Due Process Clause of the Fourteenth
Amendment requires that in respeot of proceedings to
determine delinquenocy which may result in commitment to
an institution in which the Jjuvenile's freedom is ocur-
tailed, the child and his parent must be notified of

the child's right to be represented by oounsel retained
by them, or if thay are unable to afford counsel, that
counsel will be appointed to represent the child,

C.

CONFRONTATION, SELF~-INCRIMINATION,
CROSS-EXAMINATION

The couxrt said thats:

We conolude that the constitutional privilege against self-
inorimination is applicable in the case of Juveniles as it
is with respeot to adults, We appreciate that special
problems may arise with respeot to waiver of the privilege
by or on behalf of children, and that there may well be some
differences in technique -~ but not in principle - depending
upon the age of the ohild and the presence and competence of
parents., The partioipation of counsel will, of course,
assist the police, juvenile courts and appellate tribunals
in administering the privilege, If counsel is not present
for some permissible reason when an admission is obtained,
the greatest care must be taken to assure that the admission
was voluntary, in the sense not only that it has not been
coerced or suggested, but also that it is not the product of

ignorance of rights or of adolescent fantasy, fright or
despair,

The court also atated, in relation to confrontation and cross-exami-
nation of a juvenile's accuser, that:

Abgent a valid confession adequate to support the deter-
mination of the Juvenile Court, confrontation and sworn
testimony by witnesses available for oross-examination
were essential for a finding of "delinquency" and an
order committing Gerald to a state institution for a
maximum of six years,

D.

APPELLATE REVIEW AND
TRANSCRIPT OF PROCEEDINGS

The court refused to rule on the issue of whether a Juvenile court

in making a determination of "delinguenoy" must provide a transoript or
recording of the hearings, but it did observe that

¥



eee the consequences of failure to provide an appeal,

to reoord the proceedings, or to make findings or state
the grounds for the Juvenile court's conolusion may be
to throw a burden upon the wachinery for habeas corpus,
to saddle the reviewing process with the burden of ‘
attempting to reconstruot a record, and to impose upon
the juvenile Jjudge tlie unseemly duty of testifying :
under cross-examination aa to the events that transpired
in the hearinse before him.

The court reversed the Judgment of the Supreme Court of Arizona and
remanded the cause for rurther proceedings not inconatstent with thie
opinion,

Mr. Justice White, in a concuyring opinion, said that he was opposed
to reaohing any conclusions on the issues of self-incrimination, confron-
tation and oross-examination,

Mr, Justice Black, in a eenéurfing opinion, steted that he voted to
void the Arizona lawt

ees Solely on the ground that it violates the Fifth and
Sixth Amendments made obligatory on the states oy the
Fourteenth' Amendmeunt. ... The only relevance to we of the
Due Process Clause is that it would, of course, violate
due process or the '"law of the land" to enforce & law that
collides with the Bill.of Rights.

Mr. Justice Harlan concurred in part and dissented in part, 1In his
separateé opinion he declared that only three procedural requirements
should be deemed required of state Juvenile courts by the Due Process
Clause of the Fourteenth Amendment. These he identified as,timely and
full notice, right to counsel, and the maintenance of & written record,
or its equivalent, adequate to permit effective review on appeal or in
collateral proceedings, He stated that he would have preferred that the
court defer its holding on the applicability to juvenile court proceed-
ings of the privilege of self-incriminstion, confrontation apd oross-
examination.

Mr. Justice Stewprt dissented. In his dissenting opinion, he sald:

I believe the court's decision 1s wholly'uneound as a
matter of constitutional law, and sadly unwise as a .
matter of judicial policy,

He observed that the object'of Juvenile court proceedings is the cor~
rection of a condition, not conviction and punishment for a criminal act.
He concluded that while & state must in all its dealings accoxd every
person due process of law, the treatment of Gerald Gault complied with
the Fourteenth Amendment because Gerald's parents:

seo knew of their right to counsel, to subpoena and
cross-examine witnesses, of the right to confront the
witnesses against Gerald and %he possible consequences
of a finding of delinquency ...

)
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and Mre., Gault knew!

ees the exaot nature of the charge against Gerald from
the day he was taken to the detention home,

The question which naturally arises upon a review of the line of
cases ending with Geult is:

What is the status of the legal rights of winors in
our sooiety today?

I am persuaded that the whole point of the Gault case is NOT to
insulate children from the power of the state, but rather to protect
them from the improper application of that power, There is not one
woxrd in the Gault case which stands for the proposition that the besio
authority of the state over children, regardless of whether that
authority is exercised through the schools, the juvenile courts, or

the police oxr pr?Bation departments, has in any way been lessened.
As has been said

There spring to mind a dozen instances in which an
infant, just because he is a child, is deprived of
common adult freedoms, and in which he does not

drive & car until he is 16; he may not marry without
parental consenty he may not stay out after cuxrfews
he may not vote; he may not incorporate a companys he
may not convey by deed; he may not sit as a jurorj he
may not enlist without consent; he may not enter a
saloonj he may not make & binding contract; he may not
peaceably asaemble in a school fraternity; he is not
free until 18 to remain out of school. let's face it:
he simply does not have the constitutional rights of
an adult.

Gault has changed none of this,

Viewed in this light, the criticism that children have beer given
increasingly greater protection of their civil rights at_ the expense of
the scope of authority of those who, on behalf of the state, deal with
children in & supervisory or regulatory capacity, is wholly invalid.

It is on this basis that I have counseled teachers and school admin-
istrators that the scope of their authority over pupils has not deoreased,
but the manner in which they may validly exercise that authority appar-
ently is changing in tandem with the way that society's attitude toward
the individual generally is changing. It is our task to develop sound
new procedures and practices relating to the state's scope of authority
over children which, while being consistent with the Geult case, will not
be flawed by timidity, uncertainty, or an exaggarated fear of being wrong.

The implications of the Gault case on schools is clear, While the
court specifically restrioted its holding to the precise fact situation
before it involving a charge against a juvenile which, if proved, could
result in the incarceration of the juvenile, it would dbe myopie to



conclude that Gault is of no concern to the school man, GCeult has not
Junked the prinoiple of in loco parentis. Rather, its effeot will be to
make that prinoiple more objeotive., In effeot, Gault oould be viewed

as requiring that the sohool man, as well as the Juvenile court, be a
wiser "parent," In light of Gault, it is difficult to believe that the
courts, in considering, for example, expulsions, suspensions, or exolu-
sions which have the effeot of depriving & child of his legal right to
publio education, will say: '"We consider the teacher to be right
regerdless of the oircumstances -- and we don't want to hear about the
circumstances." The courts will carefully review the procedures by
whioh a child was deprived of his legal right to attend school. This

is entirely consistent with the deoision of the U. S. Supreme Court in
the Gault case, But this does not mean that the courts will review

the expulsion, suspension, or exclusion on the merits, except, of ocourse,
in those cases where there appear to be no valid grounds whatsoever for
such action. This part of the law remains undisturbed by the Gault case.

In conolusion, the law tells us that the state still has the same
basic authority over Juveniles that it has had for many years -- but,
that we had better develop procedures by which the objeotivity of the
rule of law {as frail as that sometimes is) will replace as much as
possible the subjeotivity of persons, which history has shown to be
charactexrized so often and so sadly by arbitrariness, unfairness, and
unreasonableness.,
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LEGAL PROBLEMS RELATED TO EXTRACURRICULAR ACTIVITIES

By
Dr. J. David Mohler
University of Mississippi

"The term 'extracurricular aotivities' is both inacourate and unde-
sirable, but it is often used for no better reason than that people gen-
erally understand its meaning."! This oriticiem is of merit in relation
to the educational values of out-of-class aotivities, but for the purpose
of this presentation it scems unnecessary to conceal the true definition
of these activities by calling them coocurriocular activities or allied
aotivities. Until school administrators and boards of education consider
inter-ascholastic athletios teams, school bands, student ocludbs, and other
out-of-class organizations as educationally significant encugh to support
them entirely with publio funds, they should be regarded as extracurriou-
lars no matter how great their contribution to the total educational
experiences of the students, they are outside of the curriculum admin-
istratively.

-

The four problem areas of extracurricular activities which will be
disoussed in this presentation are:

1. Finunce

2. Rules and regulations involving pupils
3. Teacher assignments

4., Athletic associations

FINANCE

Most school districts support extracurricular activities, at least
in part, by expending tax-dexrived funds, and their authority to do so has
been challenged by taxpayers who allege that it is illegal to usge pudblioc
revenues to finance extracurricular activities besause they are not part
of the regular school progrem.

In a significant case which occurred in 1927, the Supreme Court of
Arizona declared that competitive sports were properly included in the
school curriculum and that the school district had the authority to issue
bonds for the construction of a stadium,2 Failing to be persuaded by the
Supreme Court of Arizona, a Kentucky court ruled that a school distriot
did not have the authority to use money in a special school buildings
fund to repair a stadium.” The court, however, did not say that the
board of education could not build and maintain a stadiumj it only ruled
that a stadium was not a school building and that money from a special
school buildings fund ocould not be used for repairing it. Most courts,
rendering decisiens in agreement with the Supreme Court of Arizona, have
upheld the authority of school distriots to expend public funds for the
construction and maintenance of auditoriums, gymnasiums, and stadiums.4
The courts have also held that boards of education may invoke their power
of emgnent domain to acquire land on which to comstruoct athletic facili-
ties.




Oocasionally echool distriots and munioipalities oooperate in
finanoing the construotion of auditoriums, gymmesiums, stadiums, and
swiming poolg. The courts have generally upheld such cooperative
arrangements;® however, the Court of Appeals of Kentuoky deolared
that a school distriot could not purchase & reoreation oenter in another
oounty under a statute permitting a school distriot to purchase gointly
with a oity or county a reoreation center for use by its pupils.

As & rule, sohool boards furnish supplies to be used by students
partioipating in extracurrioular aotivities. In two deoisions rendered
by the Supreme Judioial Court of Massachusetts, the authority of a
sohool distriot to provide apparel for basketball and football teams was
strioken down,8 but two other courts deolared that similar expenditures
were legitimate and within the power of the school board to make,9

It is not uncommon for school distriots to expend publio funds in
oxder to provide transportation for extraourricular groups, yet few cases
pertaining to the subJect have reached the appellate courts, Of the
cases to oome before the courts, the number is too few and the opinions
too varied to arrive at a definite legal prinoiple regexding this phase
of extracurricular activities.

The Supreme Court of Jowa ruled that & school distriot oould not
provide transportation for extracurrioular groups because the expenditure
was unwarrented under the school code.,10 1In the state of Utah the
supreme court declared that & boaxrd of education could provide trans-
portation for students who were required to attend extracurrioular events
but not to speotators.11 And boards of education in Kangsas, according to
a deoision of the supreme court of that state, were not permitted to
transport students outside of the sohool distriot unless a contraot to do
80 existed,12 In a wove recent case, the Supreme Court of North Carclins
ruled that boards of education had the inherent right to contraot for the
necessary iransportation for athletic teams and school bands.1> Beoause
of the absence of court cases, some attormeys general have been requested
to issue official opinions in regaxd to the legality of providing trans-
portation of pupils to extracurricular events, The Attcrney General of
California declared that school districts could use school buses to trans-
port school bands to reviews and oontests, bui that they could not assume
the expense of operating the buses.!'4 The Attorney General of Indiana
more recently stated in an official opinion that a board of education hed
no authority to use its buses to transport 4-H Club members to activities
unless such events were school functions,19

Although some taxpayers have attempted to prohidbit school distriots
from using their buildings for certain extracurricular events, the oourts
have held that they cammot enjoin & school board from using its buildings
for athletic contests, dances, and other soocial activities,16

School districts sometimes encounter the problem of becoming invol-
ved in lawsuits as a result of profit-making ventures assooiated with
extracurriocular activities, although in most cases the courts decide in
their favor. But one court ruled that unless all funds received from
extracurricular activities were used for educational purposes, the
school distriot would be required to pay state sales tax on the money
received,17



The right of boards of education to charge & radio station fees
for broadcasting football games has been upheld by the courts,18 Iike-
wise, the courts have ruled that a sohool district may rent its athletic
facilities to private athletic groups 19 50 long as the contract can be
fulfilled without interfering with school activities,20

Since proceeds raised in the conduot of extracurricular activities
axre not tax revenues, the question has arisen as to whether they are
publio funds which come under the custody of the board of education.
Several courts have ruled that proceeds of extracurrioular aotivities
are publio funds and mg?t be accounted for in the pame manner as other
school district funds, However, a Kentucky covrt reoognized the auth-
ority of a board of education to control activity funds, yet regarded its
duty to do so as quasi-private which waived the school distriot's govern-
mental immunity to liability in regard to debts inourred by those in
charge of the activities funds,22 Although it is generally accepted that
extraocurricular funds belong to the school district and should be handled
accordingly, the Supreme Court of South Carolina recognized the existence
of extracurricular funds not administered either directly or indirectly
by the board of education,2>

If & sohool distriot makes & profit through some extracurricular
activity suoh as a ‘football game, the endeavor might be considered a pro-
prietary funoction by a court of law. In states where governmental immun-
. ity prevails, the courts might permit recovery in tort liability cases

if the injuries were sgztained while the school district was performing
proprietary funotions,

Nunerous plaintiffs have brought suit on the ground that the board
of education was engaged in a private or proprietary activity for which
it could not claim immunity from tort liability. This legal approach is
particularly common in aotions to recover damages for injuries sustained
in conneotion with extracurricular events, namely interscholastic athletio
contests for which admission was charged.,

The courts have been unable to agree on a preoise distinotion between
governmental and proprietary functions; consequently, it is diffioult to
determine into which category a given activity will be placed nntil after
a court has ruled. A Pennsylvania court deolared that an athletio contest
for which admission was charged was a proprietary activity which was out-
side the authority of the school district to perform.25 The court there~
fore rendered a decision favorable to the plaintiff who was injured while
attending a football game. Similarly, the Supreme Court of Arizona ruled
that a school district by leasing its stadium had engaged in a proprietary
act and that it ocould be held liable for injuries sustained as a resvlt
of its negligence to maintain the stadium,2® The Pennsylvania Supreme
Court more recently declared that a school distriot whioh offered a summer
reoreation program, not part of the school ourrioulum and for which admis-
sion was charged, was conducting a proprietary aotivity and was therefore
liadble, because of negligence, for the death of a girl who drowned in the
swioming pool,27

Not all courts have been willing to deolaxre that a school distriot
can be held liable for injuries resulting from negligent acts of its
employees when such acts are associated with an activity which might be
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olassified as proprietary. When a woman, injured by a baseball which
oame through a proteotive soreen whioh had been negligently pexrmitted

to deteriorate, sought damages on the ground that the board of education
was liable because the aotivity was & proprietary one, the District
Couxrt of Appeal of Florida fgéled to be perau&ded by her argument even
though_she oited the Hoffwuan?® and Sawaya? cases in support of her
olaim.30 fThe court asserted that any change in the immunity dootrine
would have to come about by constitutional amendment or by the passage
of appropriate legislation, or both.

The supreme courts of Minnesota3! and Montona32 upheld the doot-

rine of govermmental immunity by ruling that the charge of admission did
not change & school distriot's aotivity from a govermmental to a proprie-
tary oclassification, Other courts have ruled that interscholsstio
athletios are pert of the physical education program and cannot be desig-
nated as proprietary aotivities,33 and that a school district definitely
performs a sovernmental funotion by providing for interscholastio
athletios.?

There is, however, a difference of opinion among the courts of the
various jurisdiotions in regard to which activities are govermmental and
which are proprietary. A Tennessee court held that a school district,
because of its legal status, could conduct itself in no other than a

~ goverrmental capacity;?? yet, & court in Pennsylvania ruled that while
the actual athletio competition of interscholastic events was a govern-
mental aotivity, its greaentation to the public for a charge was a pro-
prietary enterprise.3

Although the consensus is not unanimous, the majority of the courts
have ruled that the board of education does not operate outside of its
governmental capacity by supporting enterprises which produce funds for
the support of extracurricular aotivities. Nevertheless, the courts have
not established any sound legal prinoiple that can be applied universally
to situations involving the distinotion between govermmental and proprie-
tary functions,

RULES AND REGULATIONS INVOLVING PUPILS

Although most state constitutions provide for a uniform system of
publio schools, it is not mandatory for every school to offer identical
programs or even provide identical educational opportunities for each of
its pupils, The welfare of the state, the primary purpose of public
education, requires that limits be placed on the freedom uf individual
pupils by imposing such rules and regulations as are required for the
effioient govermment of the school. In the course of governing a school
it is necessary to enforce regulations which control the activities of
pupils. School boards have the authority to make rules and regulations
which, in the interest of promoting the objeotives of the school, prohibit
certain pupils from participating in the total school program.

There is, however, a point beyond which school offioials cannot go
without violating individual rights guaranteed by the United States
Constitution, This point is determined by the courts on the basis of
the reasonableness of the regulation involved in each case. Rules and




regulations pertaining to extraourrioular aotivities which are most fre-
quently challenged as being arbitrary, unreasonable, and disoriminatory
are those restrioting seoret society members and married students to
olassroom aotivities,

Tn? courts in Washingtou,37 North Caxrolina,38 Texus,39 Arkansas,40
Kansas,*! and Ohio,42 have upheld the right of & sochool board to restriot
seoret scoiety members to olassroom aotivities. A resolution passed by
the Chioago Board of Education which prohibited seoret sooiety members
from repregenting the public schools in literary and athletic contests
was upteld by the Supreme Court of Illinois,4>

The only court to render a decision adverse to the school board
was the Supreme Court of Missouri.44 The wajoxity of the court reasoned
that there was nothing shown to prove that the oonduot of seoret scciety
members was detrimental to the disoipline and oontrol of the school. The
court therefore conoluded that a regulation prohibiting seoret sooiety
members from participating in extracurricular activities was unnecessary
and beyond the disocretionary power of the board of education to enforoe,

In an effort to discourage high school marriages, some school boards
have passed resolutions barring married students from extracurrioular
aotivities, Although it is questionable whether a school board oan
legally restrict married students to classroom work, the courts, in the
few cases involving this question, have always ruled in favor of the
boaxrd of education.

The courts in Texas,45 Michigan,46 Ohio,47 Utah,48 and Iowa,49 bave
concluded that a board of education has the authority to prochibit married
students from partioipating in extracurricular activities. Although
legal marrage is sanotioned by the law and is consistent with public
policy, most school boards justify their restrictive polioies as being
necessaxy for efficient management of the schools. The increase in drop-
out rates and the undesirable influence over ummarried pupils are fre-
quently given as reasons for such regulations.

In an edvisory opinion by the Supreme Court of Michigan,’0 in a
moot case, four of the justices in a 4-3-1 decision presented a view
which might receive judicial notice in the future. They said that
denying married students the right to partioipate in extracurrioular
activities was not a responsible exercise of school board authority,
and that the action was arbitraxy and unreasonable for no other reason
than the fact that they were married.

In a 1957 case, the Supreme Court of Iowa upheld a board of edu-
cation regulation prohibitinf married students from participating in
extracurricular aotivities,b

By the time this case was appealed to the Supreme Court of Iowa, it
was moot, but the court decided to hear it for the following reason: when
the issue presented is of substantial public interest there exists a
permissible exception to the general rule that a case which has become
moot or presents only an academic question will be disnissed on appeal.




In upholding the xrule prohibiting married students from pextioi-
yating in extracurricular asotivities, the court saidi

We do not considor the rule here in question to be violative of
pudblic policy in that it penalizes persons because of marriage., The
law looks with favor upon this most vital sooisl inetitution. How-
ever, that policy is basiocally referrable to those of lawful age who
enter into the marital relationship. As Yo underage marriages the
legislative policy is said to be othexwise,

Although they did not write a dissenting opiniom, three of the
Justices reviewing this case dissented. There appears to be judicial
disagreement as to the legality of rules and regulations restricting
married purils to classroom activities solely on the basis of their
maritel status, Howsver, the courts have, without exception, upheld
euch rules and regulaticns,

In the area of civil rights, A board of cducation has nc legal
grounds for requiring or encouraging racial discrimivnation in extra-
currioculaxr aotivitéga. The United States Court of Appsals, Fifth
Circuit ruled that

o o+ o« 8checol officials should not discourage Negro children
from enrclling in white schcols, directly or indirectly, as for
example, by advising them that they would not be pexmitted to
engage or would (not) want to engage in school activities,
athletics, the band, oclubs, school plays,

Reaffirming what was stated in one of its earlier opinions,53 the
Fifth Circuilt Court of Appeals said:

« + o there should be nc segregation or disocrimination in
services, facilities, activities, and programs that may be con-
ducted or sponscred by, or affiliated with, the school in which
a student is enrolied.

TEACHER ASSIGNMENTS

Litigation involving the teachers responsible for ccnducting extra~
curricular aotivities stems from two scurces: disputes pertaining to
teachers' contracts, especially those of athletic coaches, and teachers
challenging the authority of boards of education to assign them extra
duties unrelated to their teaching fields or for which they receive no
exira compensation.

Boards of education have the authority to hire athletic coaches to
conduct the extracurricular athletiocs program.54 Although athletic
coaches are subject to the same rules and regulaticns under théir con-
tracts as are other teachers, their athletic duties are not always in-
cluded under the teacher tenure laws., In Massachusetts there is a
statute which romits schcol committees to hire coaches for no longer
than a three year period.d>



The Illinois Supreme Court ruled that contractual continued service
did not attaoh tg extracurrioular coaching duties when they were contraoted
for separately.’® The Distriot Court of Appeal of Florida came to a simi-
lar conolusion by deolaring that the rights of tenure applied only to the
subjeot area in whioh a teaoher was oertified by the state.>7 A business
education teacher who was relieved of coaching duties had no legal basis
to bring aotion against the board of education. The school board was not
required by law to hold a publio hearing, for they violated no rights of
tenure by reassigning the teacher and coaoh to full time teaching duties.

In two instanoes supplementary compensation for ooaching athletiocs
was challenged as not being a part of the athletio coach's total salary
whioh oould be used for determining pension benefits. The New Jersey
courts ruled that an honorarium received for ooaching athletios was not
part of a teacher's total salary used for detexmining the amount of pen-
sion to be paid to him upon retirement.,>8 The Supreme Judioial Court of
Massachusetts ruled that extra compensation for coaching duties, pro~
vided for in the regulary salarg schedule, was part of a ooaoh's total
salary under the pension law,d

Many extracurrioular aotivities meet during out-of-sohool hours,
either after school or on Saturdays. This nituation oreates a problem
tor the school administrators whose Yeoponsibility it is to assign
teaohers to supervise these activities. Problems most frequently arise
when teachers are assigned, often without compensation, duties foreign to
their teaching assignments suoh as supervising student spectators at
athletis games, colleoting tickets for various schozl events, and chap-
eroning school gocial funotions,

The Penmnsylvania Supreme Court ruled that a board of eduoation had
the authority to assign teachers duties for which thuy wore properly
qualified and certified, and their failure to perform suoh duties would
make them guilty of willful and persistent negligence for which they
oould be dismissed.60 The Supreme Court of Rhode Island deolared that a
school committee had the authority to assign extracurrioular duties to
its teachers so long as the rules and regulations did not violate the
general statutes and teaoher tenure law or were not in exoess of the
school committee's proper power,61

In a New York oase the court said that a board of education oould
fix the hours of a teacher even to the extent of evening hours if the
activity assigued was related to the teacher's field of certification,62

A court of common pleas in Pennsylvania declared that the assign-
ment of a teacher to colleot tickets at an athletio event was an improper
assigmment for a professional employee.63 Had this teacher been assigned
to supervise pupils in the cheering seotion, the court would Lave regarded
the duty as one of educational significance within the authority of the
board of education to assign.

A teacher in California brought suit egainst the board of eduoation
for assigning him supexrvisory duties at athletio games for which he
received no extra compensation, The oourt ruled in favor of the sohool




board by stating that a teacher's duties extend beyond the oclassroom
and that such assignments, when reasonable and distributed impartially,
were within the power of the board of education to assign.64

In a more recent case the Supreme Court of Pennsylvania ruled that
e teacher may be assigned extra duties only ig the activity to whioh he
is assigned is related to the school program. The assignment of &
teacher to supexrvise a boys' bowling team whioh mét at a local bowling
center and which had no affiliation with the school was beyond the auth-
ority of the school board to make,

ATHLETIC ASSOCIATIONS

In every state and the Distriot of Columbia there exists & volun-
tary high school association which supervises and controls extracurriocular
activities, interscholastic athletics in partiocular., All of these state
associations except that of Texas are members of the National Federation
of State High School Athletio Associations. The purpose of this national
organization is to promote teamwork among the state organizations to
further the cause of wholesome interscholastic activities among the
seocondary schools of the nation. The National Federation has also de-
viged e type of legal insurance under which all state associations support
a member in a lawsuit which reaches the state supreme court. All state
assoociations have a direct interest in lawsuits of this nature because of
the persuasive influence the deoision might have in future cases in which
the same or similar question might be dealt with by the courts of other
states,

Voluntary assoociations have no legal entity apart from their
members, and they must, in the absence of statutory provisions, sue and
be sued in the names of their members. Before a school sues the assoo-
iation of which it is a ggber, all remedies of appeal within the assoo-
tation must be exhausted, Even then, the courts will not interfere in
the intemal affairs of a voluntary assooiation unless law and Justice 80
require as in a case where property rights are violated.

School boards have the euthority to permit schools under their
direction to join high school athletio associations,67 By beocoming a
member of & high school association a sochool assgents to abéde by the
constitution and rules and regulations of the assooiation,68 Any vio-
lation of the constitution or rules and regulations of a high school
association may result in the member's suspension or expulsion from the
association,

The courts do not have the authority to interfere with the oper-
ations of high school associations so long as all internal aotivities
are conducted acoording to the constitution and rules and regulations
of the assooiation and no property rights are violated.70 Athletio
assooiations have been upheld by the courts in their regulation of con-
tracts vade by member schools so long as provisions for such regulations
were pr:sent in the constitution or by-laws of the organization./! In
the abr.unce of mistake, fraud, collusion, or arbitrariness the courts
have upheld athletic associations in their awarding of harsh penalties
for the violation of rules and regulations so long as these penalties



were provided for in the oonstitution ox by-laws.72

Because of their supervision and oontrol of extraourrioular
activitiea, high school athletio and aotivity associations appear to
operate in an extralegal capaoity, outside the framework of the state
governments which are responsible for publio eduwoation, However, there
are no cases in which a high school association has received an adverse
deocieion in the oourts of reooxd when the authority of the assooiation
to control public school aotivities was ohallenged,

SUMMARY

I. FINANCE

1. Generally, school districts may use tax-derived income to finance
extracurricular activities,

2. Proceeds of extracurricular activities are publio funds and must be
accounted for in the same manner as all other school district funds,

3+ In states where governmental immunity prevails, the courts might
-permit recovery in tort liability cases if the injuries were sus-
tained while the school district was involved in what the courts
define as proprietary functions.

II. RULES AND REGULATIONS INVOLVING PUPILS

1+ School officials may prohibit secret society members irom partioi-
pating in extracurricular activities or from representing their
schools in public contests, if membership in the secret society is
proved to have detrimental effects on the good order and discipline
of the school

2. The courts have upheld the authority of school boaxds to prohibit
married students from participating in extracurricular activities,
but thexe is some indication that this trend might be reversed.

3+ School officiasls cannot legally prohibit or discourage pupils from
participating in extracurricular activities because of their race.
III. TEACHER ASSIGNMENTS
1. Although athletic coaches are subject to the same rules and regule-

tions under their contracts as other teachers, their athletic duties
are not always included under the teacher tanure lawe.
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A board of education can assign teachers extraourrioular duties for
which they are qualified and cextified so long as the aotivity is re-
lated to the school program and the general statutes and the teacher
tenure laws are not violated.

Generally, a teaoher can be assigned extre duties such as supervision
at an athletic event so long as such duties are reasonable and
assigned impertially.

IV, ATHLETIC ASSOCIATIONS

School boards have the authority to permit schools under their diree-
tion to join high sohool athletio assooiations.

Upon Joining a high school athletio assvciation, a high school wust

abide by the rules and regulations »f the assooiation or xisk the
penalty of suspension or expulsion,

Before a school sues & voluntary assooiation of which it is a member,
all remedies of appeal within the assooiation must be exhausted.
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THE DOCTRINE OF 'In loco Parentis't: PAST AND PRESENT

By
Dr, K. Donald Moran, Administrator
College High laboratory School
Kansas State College
Pittsburg, Kansas

I,
Statement of the Problem )

Statement of the Problem

Since the earliest times in the history of oivilization, man has
strived to release hiwmself from the boundage of ignorance. An historical
development of education does not seem necessary for the purpose of this
reports however, certain traditions, practices, docterines, if you will,
have evolved down through the ages which have had a partioularly important
impact on the history of education, One of these important doctrines seems
to be loco entis, in place of the parent.

Loco parentis seems to be a well defined and accepted practice looked
upon by the courts of the English-speaking world with favor, and as neces~
saxry and proper for the maintenance of orderly school systems. From the
days of the Twelve Tables in pre-classical Roman law to the most recent
court decisions, loco parentis has flourished, and has aided educators
and parents alike in the struggle to free children's minds irom the ark
veriphery of igmnorance.

No detailed historical treatment appears to exist, in literature
pertinent to the field, concerning loco parentis.

The decision contained in Brown v. Board of Educaticn, 347 U. S. 483
(1954), has caused many minority groups in the United States to wage an
unending war to eliminate prejudice and abuse manifested against them.

The tempo of this struggle has increased in the past few years. The courts
of this land have been the greatest weapon used by these groups to equal-
ize social, economic, political and educational opportunities. Other means,
such as demonstrations, freedom marches, sit-ins, economic boycotts and
riots, have been used to bring the public's attention to bear on critical
issues in our society. Because of the vast amount of litigation dbrought
before the bar by discontented minority groups, there seems to be a trend
among the American people toward an increased awareness of their comstitu-
tional and statutoral rights and privileges. The courts are being used as
the principle means to attain these rights and privileges. As an example,
Drury and Ray stated that the majority of cases concerning student marri-
ages have been reported since 1957.1 Before 1957 there was a ncarcity of
cases on this increasingly important subjeot. In view of thin, the Amer-
ican public will tend to broaden their horizons in their struggle against
injustices and unequal opportunities to other fields. Ome of these related
fields could be education, and particularly, the doctrine loco parentis.




Segregation in the schools of the United States has produced a vast

amount of litigation in the courts. Beginning with Brown v. Board of

Education, su ra, this tide of law suits has risen to flood orest, Loco
parentis mi e next to fall under the oritical eye of people seeking
redress for slleged grievances: This might hean inoreased litigation to
settle pupil suspensions, long hair cuts, short skirts, beltless trousers,
preguant and married students, student cars, gd infinitum. It might also
involve something more subtle as in the area of decision-making on the part
of guidance counselors, teaohers and administrators, or in other words, a
direot attack on loco parentis. Finally, this attack might come from
parents as legal guardians of minor childiten, from college students, or
from dissident minority groups found in every walk of life from big oity
ghettos to university oampuses,

On the university level in this country, recent student demon-
strations at the University of C.lifornia at Berkeley, the University of
Chicago, Amherst, Michigan State, the University .of Kansas and New York
University, for example, have reopened the question of university edmin-
istrative power to curtail freedom of speech, set dormitory hours for women,
and & host of other related problems which have been, in the past, safely
protected by the dootrine loco parentis.

If the trend of increased agitation and litigation ocontinues, what
will be the position of the courts in relation to decisions pertaining to
loco parentig? Will the oourts maintain the long history of the dootrine?
Will the courts erode the power of educators by handing down more liberally
construed interpretations that will tend to limit administrative power to
- act under loco narentis? Or will they destroy the dootrine as some state
courts in Wisconsin, Arizona, Minnesota and Illinois have destroyed the
governmental immunity dootrines?

Purpose of the Study

The purpose of the study was to develop, historically, the doctxine
of loco parentis from the Hammurabian period to the present,

Soope of the Study

The scope of the study encompassed the historical development of the
doctrine loco parentis from Hammurabi'’s Code, Roman law and English common
law, to the American concept of the dootrine as interpreted by the courts in
this country, The study also encompassed the Roman family law of
potestas, English domestic relations, American concepts of family rights and
duties and the area of loco perentis that pertained to the American publio
elementary and secondary schools and universities,

Exolusions of the Study

The study did not include & summory breakdown of areas of litigation
such as deoisions relating to student cars, fraternities and hair cuts.
These areas were used, however, as they related to the historical develop-
ment of loco parentis, To inolude specific areas such as these in the study



was deemed too large an undertaking and more rightly belonged in separate
studies by themselves.

The study did not inolude & detailed history of court deoisions
arising out of Brown v. Board of Education, supra. No attempt was made
to document such trends as indioated previously in the area of litigation
resulting from en inoreased awareness of the American people as to their
constitutional rights and privileges, This trend was deemed self-evident
at the time,

A detailed analysis of recent militanoy on college campuses was

exoluded from the studys however, certain data were used if it pertained
directly to the doctrine loco perentis.

Justification of the Need for the Study

No comprehensive historical studies seem to be available on the
dootrine looo parentis as outlined in this study.

Recent pressures placed on the courts, by minority groups, indicate
& broadening of attack, by constitutional, legal and extra-legal means, on
established traditional institutions. This broadening of scope by such
groups seems t2 have had an emotional impaot on other groups of people
which could result in litigation in educational areas.

If trends in a more liberal interpretative vein can be dateoted in
relation to education by the courts, eduoators should be made aware of them
for their own protection. Also if trends can be detected that clearly point
to a more liberal interpretation of the dootrine loco parentis and its
salient points, present praotices in texrms of sohool management may be in
serious jeopardy from litigation. Recruitment of able educators might be
handicapped too because the threat of due prooess for faulty judgment,
accidents, poor decisions, gd infinitum, would put them under undue stress
and finanoial hardship. If patterms in interpretations by the oourts of the
United States of the dootrine loco parentis were found to be compatible with
historical development of the dootrine, school officials would tend to feel
more seoure in the pursuit of their eduoational objJectives from legal redress.

Procedures Used in the Study

The law library of the University of Kansas and State of Xansas,
Watkins Memorial Library, and the private law libraries of Mr. M. C. Slough
and Richard P. Royer, attorneys-at-law, St. Marys, Kansas, were used to
compile the data used in the paper. Current topics, such as university
demonstrations and reoent litigations were gleaned from newspapers, period-
icals, speseches and letters written to the author by offiolals on the
university level. LlLegal citations were standardized by the Harvard Citation
Handbook. - =




II.
Hemmurebi to Patris Potestss

When Cain was boxrn to Adam and Eve, the historical precedent of
parent-child relationships was established. The history of men's relations
with his ochildren has progressed from the anolent patermal authority of 1life
and death supremecy over o&ildron, to the more humane and oontrolled auth-

orlty of modern-day law.3=“ However, the interum period has had a tumultuous
but oxrderly history.

Man, by the fact of birth, has a natural right to oontrol his ohildren.
Pufendorf said in the Seventeenth Centurys

'he who is + + « the owner of the thing is also owner
of the fruits, so he who it the master of the body out of
which the offspring was generated, hes the first place in
acquiring authority over the offspring,"d

In the beginning, then, the relationship of parent to ohild was that
of natural law. It was at best a oruel law in that the parent ocontrolled

his children much as a despot controlled his kingdom--without mercy, without
Justice,

In 2250 B.C., the Code of Hammurabi, seotions 135 and 168, outlined
in brigf detail certain legal relationships that existed between father and
child.® Here, then, was one of the first times a kingdom desoribed the
relationship in legal terms. The relaiiorokir at tha tims of Hammurabdi-
dealt primarily with succession of property-rights and the establishment
of the father as head of the household.! In effeot, the oode limited &
parent's control over his ohildren,

Apparently no further legal codification, in terms of parental auth~
ority over children, was undertaken to any degree from 2250 B.C. to the
Roman period, However, religious groups and other government entities had
perfeoted customs concerning this point over the years. From a legal point
of view, we must go to the Roman law to find the thread of oontinuity.

One of the first pieces of Roman legislation was enaoted about the
niddle of the Fifth Century B.C.8 During this period the Twelve Tables
were written down, thus becoming the first Roman legal code.,

In16he beginning, Roman fathers had complete, absolute control of his
children, He was in reality a despot, and his word was laws We know of
many instances where Roman fathers put their children to death for disobe-
dience. During the age of Taoitus, however, the killing of infants was
made unlawful,!! The killing and selling of children was eliminated by the
end of the Republic.12 It was Hadrian who finally tempered parental auth-
ority with the maxim:

"Patria potedta in pietate debet, non in atrooitate consistere."
(Parental powers ought to consist in devotion, not in harshmess,)!?

Constantine forbade murder; infanticide was abolished under Valentinian and



V;alen.M‘ Thus the dootrine of paternal supremady was gradually reduced,
although the Roman oivil law never wholly abandoned it.15

From these early attempts t? contain and limit parental powers,
oame the dootrine patris potestas. 6 Briefly, this dootrine gave Roman
parents oextain rights over their ohildrenj marriage legitimismed the
vesulting offspring. The ooncept of 1ib matremonium indioated that
marriage was not primarily thought of as & legal relation but as a status
to place ohildren in p_%tggjuJ Other nations, suoh as Sparta, Greeoce
and BEgypt had similax laws,.'©

The mopt significant prinoiple for our purposos to couwe from patrie
gg&est&g was the oonoept of the Roman tutor. 4s you will see, the dootrine
000 parentis finds its first roots in the legal foxm of iutor.

Under Roman lav, & tutor was primarily interested in property rights
of his waxd.19 A father oould appoint a tutox for his ohildren in three
‘wayst by testament, by the law itself, and by the authority of a judge.20

The 1ole of the tutor was well defined.2! For example, a tutor aid
not have the right of suocession} & tutor oould advise, sign legal papers,
and oarry on business for his waxd, When the ward beoame of age, the tutor's
role diminished, If a tutor tried to cheat his wayd, the ohild had lega
reoourse to »eoover demages, The sgstem of tutor seems to have lasted until
the end of the Fourth Century A.D.2

A mmber of important prinoiples were established by Romen law by the
Fourth Century A.D. Most singularly, parents had the right and responsibility
to raise their childrem, to chastise them when necessary and to provide for
theixr future in terms of propexrty and sucoession. Parents also had the right
to appoint another adult to aot as a tutor or guardian for their ohildren,
Gaius mentioned in one of his oodes that a tutor, or guardian, aoted as

patroni logo,

From this important base, parents have delegated their responsibilities
and duties to others as sooiety and oulture became more complex. Both
Blaokstone, in his Commentaries, and Pufendorf stated in effeots

« « o« although the obligation to eduoate their children has
been imposed upon parents by nature, this does not prevent
the direction of the same from being intrusted to another,
if the advantage or need of the children require, with this
understanding, however, that the parent reserves to himself
the overasight of the person so delegated. Hence also a
father has not only the right to intrust the instruotion of
a son to suitable teachers, but can also give the son in
adoption to another. . .2

It seems apparent, therefore, that Roman law laid the bases for the
legel delegution of parental authority from the father to another person.
The tutoxr became, then a quasi-legal guardian of the child, and as Gaius
stated, stood patroni looo.




The system of tutela evolved from the Roman law and passed to other
countries, For example, an Imperial Statute in 15468 in Germany required
"eleotors, princes, prelates and other authorxrities to see to it that suitable
tutors « « + were appointed for pupils and nihors, "4

An important legal milestone had been reached with tutela. A seoond
major step in the development of loco parentig was the emergence of the
legal right of parents to delegate to another party the authority to punish
their children. Schouler pointed out when a parent delegated his authority
to eduoate, he delegated his authority to punish as well.25 In early times,
however, this authority was not tested or at least no record survives. The
trend was manifest, howéver, in the law if not in the courts. Grotius said
on this sudbjeot and, in effect, outlined a guideline for punishment when he
wrotes

"From the very nature of the case it is sufficiently clear
that punishments which leave neither loss of reputation nor
permanent injnry, and which are necessary by reason of the age
or another charaoterlstic of the person punished, provided that
they are inflioted by those who have the right to infliot them
acoording to the laws of men, as by parents, guardians, masters
ox teaohegs, are in no way oontrary to the teachings of the
sospel.

In summary, Roman law laid the basis for three légal prinoiples:‘

1) parents had a duty to educate their ohildren

2) parents had a right to delegate their authority to another person

3) parents, when delegating their authoxrity to another person,
delegated the right to punish their children as well.

111,
The Christian Era, England and the Common law

The early Christian Church maintained the law throughout the so-called
middle or dark ages, Without the Church's instruction in the Code and Digest
dispensed through Paris and Bologne, eusient law might very well 11 have dis-
appeared.27

Through the efforts of Julius gaesar and St, Augustine, Roman and
Church law found its way to England.2® fThe Church maintained the law after
Romo's fall and added its own.

One of the first English laws concerming domestic relations and guard-
ienships were written in the period 673-685 A.D. These laws were very
similar to Roman law in that they pertained primarily to succession rights
and gusrdianship,2d

During the reign of Alfred the Great, 671-900, guardianahip laws were
passed and a rudimentary educational system was started.’0 The succession
of villiam in 1066 brought to England a more refined but complicated law--
feudalism. Wardship, under feudalism apparently evolved from Henry the
First's Charter of Liberties of 1176,51




The Church and political laws of England were separated in 1072 when
temporal and eoclesiantiosl courts were divided.32 The Constitution of
Olarendon in 1164 further defined the sepaxation of Church and State.33
Caudrey'!s Cases, Kings Bench, in 1591, continued the polioy.34

The practice of Roman Tutela and guardianship under the Kentish Kings,
Alfred and Viilliam, carxied forward the dootrine patroni looo into English
common law, King John, when he signed Magna Carta in 1215, also signed &
provision that pertained to wards and guarxdiana. The trend of potestas,
tutor, wards and guardians seems to be undbroken in its history., The
p%{noiple of delegation of authority in English common law also seems to be
upheld at this point. Blackstore underscored this point in the Qfgggggggigg
when he uses the texrm loco paxentis for the first time in discussing parent-
child relationships. He salds

+ + o Ho may also delegate part of this parental authority
during his life, to the tutor or schoolmaster of his childj
who is then in loge ntig, and has such a portion of the
power of the perents committed to his charge, that of
restraint and correction as may be geoessary to answer the
purposes for which he is employed,>

The dootrine loco parentis, before the emergence nf common edusation
in England, found its strength in the apprentioe system of the 1500's,37
The apprentioe system was based on the prinoiple of master and servant, with
the master standing in loco perentis to the servant.

In 1601, Parliament passed a law, 43 Eliz, C.2, ooncerning relief of
the poor. This act upheld loco ntig, dbut the Church took the place of
the patron, The point, however, is that the state assumed the authority to
delegate perental powers to other persons, and in this ocase, the Church.

In 1660, Parliament passed a law that gerpetuated guardianghip as a
legal authority to educational matters only.58 The importance of this law
to the dootrine looo paxentis was the faot that since guardianship and
loco parentis originated together, ome apparently was tied to the legality
of the othere. Such was the power of schoolmasters that one could say to
King Charles II, :

"Pull off thy hat, Sire, for if my scholars discover
that the King is above me in authority here, they will
soon cease to respeot me,">

The tracing of the words, loco parentis, led to various sources, one
of which was English literature and more specifically, Dootor Johnson,
Johnson applauded loco parentis and the resulting disciplinary authority, but,
in a wise and prophetic remark to Lord Mansfield in the Court of Sessions,
April 14, 1772, said, discipline (severity) is the way to govern boys or men,
I know not whether it is the way to mend them.

England, in 1772, generally aocepted the fact schoolmasters had the
right to beat students with little fear of litigation from outraged parents.
Johnson said!
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WA gohoolmaster has & presoriptive right to beat; and
ah aotion of assault and battery cannot be admitted egainst
him unless there be some great excess, some barLarity."41

Thae right of a parent to delegate his paxentaiaauthority geemed to
be generally accepted by 1772 in Evglish common law. Coupled to this
point is the right of another person to punish children. One might notice
& slight reservation by some, espeoially Johnson, concerning reasonable
punishment. However, with the advent of compulsory education acts in
England, the issue was forced to a head and from 1802 onward the tendenoy
to settle master-pupil disciplinary suits in courts of law tended to be
the rule rather than the oxception.43

Reasonable punishment philosophies wexre introduced into English
common law after 1802, English common law introduced one ohange that had
really begun with Hadrian: "Common law is far more disoreet and parents
have a moderazz control over their children which relaxes as the ochild
grows oldex," This tended to place a ceiling on parental authority
where discipline wae ooncerned. It follows when perents were forbidden
to punish children unreasonable, schoolmasters algo were limited.

v,
Benchmark Cases in English Common Law
Brow v. Howard. 14 Johns R. 118 (1817), established the dootrine of

l1oco parentis on the high seas when a ship's captain was held to be master
nd to have parental authority in disociplining his orew.

&

Ex pertre MoClellan. 1 Dowl. P. G, 81 (1831), oiting 56 Geo, 11,
C, 100 and 31 Car. 2, re-established the legal authority that fathers had
the right to custody of children and ocould delegate their authority to
punish to others,

The true legal test of loco parentis did not come to England until
1865, 1In Fitzgerald v. Northoote. 4 F, & F. 656, 173 reprint 734 (1865),
the point was settled that schoolmasters had the right to punish their
scholars. The case cited 7 Edw. IV, saying, "the position of the school-
naster appears to be that of a temporary guardian, . ." and ". ., .sohool-
master can chastise a scholars « +" (2 Edw.IV.)s later in 1893, Cleary v.
Booth. 62 LJM, M.C. 87, oiting Gardner v. Bygxave, 53 JP 743, reaffirmed
the right of school masters to punish pupils and stand in loco parentis to
thems In 1908, the Childrens Act was passed, but later repealed by 8 Edw.
7+Cy 67, whioh oited previous authorities and allowed schoolmasters to stand
in place of parents, The Children and Young Persons Act of 1933, 23 & 24
Geo. Vo Cu 12, S, 1 (T), as amended, further solidified the dootrine in
English educational law.

Y.
loco Parentis and the U.S.A.

It is not surprising to note the migration of the dootrine loco
paxentis to these shores. Since most of our early laws and customs wexe



of Engligh ancestry, it follows most early Amerioan law strongly resembled
Fnglish common law, As time passed, however, Amerdoan traditlons and
oustons 102% to the establishment of a common law system uniquely American
in flavor,

Frontier school eystsms in this country adherred to 1000 parentig and
apparently ite disoiplinary praotice was widespread. Early disoiplinary
practices were as pevere here as they were in 0ld England during the Seven-
teenth Century. There are many records of beatings, floggings and severe
punishments handed out to students by schoolmasters. Harvard, for example,
enlarged the powers of the president and fellows in 1656 by speoifying
either fines of beatings in the halls "as the nature of the offense shall
require, not to exceed ten shillinge or ten stripes for one offenses . 146
The Free Town School of Dorchester in 1654 ga;e the schoolmaster full rights
of the rod end forbade parents to interfere.4

Disoipline in the nineteenth century was as xough as the sooiety in
which it existed, However, there are apperently no rocorded law suits
against publio schoolmasters for unreasonable punishment prior to 1833,

Bowever, Commonwealth v, Fell. 11 Hazard's Reglster of Pennsylvania
179 (1833), apparently ended the long drought. The Fell case established the
right of schoolmasters to stand in place of parents and administer punigh-
ment in this ocountry. The ocase also established some guidelines concerning
unreagonable punishment in that a school master could not beat or strike a
student about the head--any place else apparently, but not in the area above
the shoulders.

The most cited case in the United States oconcerning loco parentis is
State v. Pendergrass. 19 N. C. 365, 31 Am, Deo. 416 (1837), This case
seemed to settle the question once and forever the right of a teacher to -
punisgh a child for disobedience. The court helds :

We, therefore, hold that it may be laid down as a general
rule, that teachers exceed the limits of their authority when
they cause lasting mischief but act within the limits of it,
vhen they infliot temporary pain,

Pendergrass held that teachers were not liable for errors in judgment tut
‘Yonly for wickedness of purpose,"

P_enderﬁss also laid down guidelines defining unreasonable punish-
went. The 6o said a schoolmaster:

o o 0oy be punighable when he does not transcend the powers granted,
if he grossly abuses them. If he uses bis authority as a cover for
malice, and under pretense of administering correction, gratify his
own bad passions, the mask of the juige shall be taken off, and he
wili stand amenable to justice, as an individual not invested with
Judioial power.

[
ki
P



The oouxt elaborated further on the limits of teachera to punish
students by demanding they administer punishment in acooxrdance with the
gravity of the sing that they make no lasting merke, that they owuse no
injury t¢ hody or health amd that punishment muet not be infliocted from
nalioious motives, . .

Not all Judges were of the same mind as the J in the Fell and
TETRNe cases, In QQQEE W 4 Ind 290 (1853), anothex view
of loco perentis and corpo ut was presented, The judge said:
The publio seems to oling to & despotiem in the govermment
of schools whioch has been discaxded everywhere else. . . where
one or two stripes only were at firat intended, several usually

follows « « Suoh a system of petty tyranny cannot be watched
too cautiously or guarxded too striotly, . .

The very aot of resorting to the r0d demonstrates the incap-
aolty of the teacher for one of the most important puxts of his
vooation, namely, schcol govermment, , .

Furxther, he saids

It oan hardly be doubted but that public opinion will, in time,
strike the ferule from the hands of the teacher, leaving him as the
true basis of govermment, only the resources of his intelleot and .
heart, «

As we can see, from these three cases, opposing viewpoints were
polarized early in this country.

The courts have not given teachers garte blanche authority in the
administration of corporal punishment. In the absence of statutory law
prohibiting such praotices, teachers stand in )loco paxentis.48 If nothing
unreasonable is demanded, the teacher has the rigut to direot how and when
ep0nd pupll will attend to his appropriate duties and the manner in whioch a
pupil demeens himself.4? The Fell and Pendergrass cases established these
precedents by 1837 aud apparently they have survived intact to this day.

Compulsory Educetion

As school systems grew in this country and the frontier sooiety
settled down, states began passing compulsory attendanoce lawe in an atteupt
to glve everyone a minimum education, The first compulsory law was passed
in Masaachuaegts in 1852 with all states having similar laws by 1918 ox
thereabouts,?

These laws placed & new emphaais and meaning on the doctrine as
Seits pointed outs



+ o o8ince the advent of oompulsory education, the granting
of suoh powers by the parents is no longexr direot but rather
oomes about indireotly through the legislation of representative
government ,51

After oompulsory education laws were tested in many states on
oonstitutional grounds, namely New Jersey, New Hampshire and Indiana
1000 parentis took on a new flavor and authority--that of the state.>2

It would appear the states have enlarged the scope of looo parentis
and in many states made 1t statutory., Wwith thie status, more and more
03::8 began to appear before the bar, primarily dealing with unreasonable
) ghment.,

Teachers! powers and duty seem to extend beyond the teaching and
preservation of order and disoipline in the schools, to matters affeoting
. the morals, health, and safety of pupils.?> Teachers seem to have this
authority unless otherwise prohibited by statute.?

For examplet teachers have no authority to exeroise lay-judgment in
the treatment of injury or disease suffered by a pup11355 however, a teacher
may treat an injury in an emergency.’® Reascnable health regulations, ©.g.,
sohool nursesS7 and physioal examinations®® can be required and sohools may
outlaw publio sohool fraternities,dd

It also appears the authority of teachers reaches beyond the walls of
the sohool building and ocan touoh students on the way to and from sohool .60
On the other hand, teachexrs oannot foroe gtudente to take oourses forbidden
by perents unless specified by state law,o1

Since the dootrine has been 80 well established and defined by
American oommon law, the basio test in the oourts seem to be whether
the punishment, rules or regulations, are reasonable, Failure of & teacher
to use mature judgment "amounts tg negligence for whioh the teacher will be
liable in event of pupil injury."®2 The courts, however, have allowed
boards of education to make reasonable rules and to enforce them.63 The
courts have, in the past, hesitated to interfer with the judgmen* of a board
in the interpretation of their rules and regulations,

State v. lutz. supra, laid down in 1953 modern guidelines for reason-
able punishment, The court said that punishment must be without malioe, the
pupil mst know his error and be aware of his punishment; the punishment
must not be oruel or excessive or leave marksj the punishment must de
administered in the pupil-{eacher relationship.

vI
The State and the Child
As everyone knows, the state has assumed a vested interest in the

welfare of children "and the authority to protegt them goes beyond the
natural right and authority of the parent. . ."64




The state uses as its legal guthority the Roman leges and parens
patriae, Aoting as parens patrieebd the state "may, in pyoper ocase,
assume the direction, control and oustcdy of the child," 6 and aoccordingly,
e parent's rights in respect for the care and oustody of minor children
are dubject to control and gegulation by the state by appropriate legls-
lative and Judicial aotion, 7" Suoh rights, as belonging to parents, may
"be enlarged, rostinived, and limited as wisdom or polioy may direot,
unless the legislative power is limited by some constitutional prohibition."53

Through its police power, states have undertaken a wide latitude o
pover with respeot to parental froedom and authority over minor children?d
and have also assumed the power to limit the power of parents in their
control over children,

State authority in the area of parental rights and power goes without
saying in the twentieth century. The state, by passing compulsory atten-
dance and education laws, has stepped between parent and child in terms of
a parent's rights to educate his children.70 1If the state failed to xequire
the parents t¢ educate their children, parents would still have a moral
obligation to do so. Conversely, the states have insisted that the welfare
of children falls within their police powers, thus giving them the right
and authority to educate them or even force children to attend schcol. The
question here is both a legel and a moral one.l?

VII
The State and the Teacher

The state has assumed the responsibility to educate the children who
live within its boundaries, To insure the care and maintenance of schools,
the states have passed legislation delegating authority to administer the
schools to local school distriots and through them to the administrator.72
This power to administer schools has been delegated to the classroom teacher
through the chief executive office of the board of education,

Thus it eppears that the state has conferred upon teachers the right
to stand in loco parentis to students.

' The 1966 Yearbook of School Law has saidt

« + «teachers are public employees and not public officers,
'However, his relationship to the pupils under his care and custody
differs from the relationship of other publio employees to the
general pupil, Teachers, in a limited sense, stand in place of the
parents. . .and in this position they possess such portions of the
powers of parents over pupils as is necessary to discharge their
responsibilities,.' 73

A
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VIl
The University and Looo Parentis

During the early days of Universities, loco perentis enjoyed much the
seme Jjudioial support as it did in public and private sohools of the time,74
However, the use of corporal punishment as & tool to maintain disoipline and
order has gone by the wayside. "Since this is no longer the oustom, the
implementation and enforcement of oollege rules have beoome more diffioult,"75

The old university imterpretation of 1loco parentis was well stated by
the court in a case involving Berea College in 19131 :

College authorities stand in loco parentis concerming the
physical and mental training of pupils, For the purposes of
this oase, the sohool, its officers and students are in legal
entity, as muoh so as any family. Aund, like a father may
direot his ohildren, those in chaxge of boarding schools are
woll within their rights and powers, when they direot their
students what to eat and where they may get it; where they
mey go and what form of amusements are forbidden,

In 1947, the Board of Regents of the University of Oklahoma was faced
'with a similar case (Pyeatte v. Boaxd of Regents. 102 F. Supp. 407 (Okla.
1951) and a similar decision was handed down in the oase by the United
States Supreme Court substentiating loco parentis on the university level.

Loco parentis, at one time, was firmly grounded on the university
level as witnessed by the reference to the Harvaxrd incident and the two
oases Just mentioned, plus others. However, 1967 seems to be another story.

It seems now when children leave the home and go to the universiiy,
the dootrine oeases to be a funotional, legal prinoiple. At one time In the
long history of loco parentis, unpiversities used the dootrine effeotively as
witnessed. However, students tended to be younger in those days and appar-
ently less mature. Sinoe the turn of the century, the dootrine has been ured
less and less by university administrators to control students. There appears
to be many reasons for this shift in the history of loco parentis on the
university level. Students tend to be older while they attend college; some
are married with familiess; most temd to be more maturej most seem to have
more freedom in terms of parental discipline and oontrol and most are more
mobile than before, It would appear too, that the society in which they
were raised has glven them more moral and sooial freedoms, This same
soclety seems to be in tumult, and as a result, standaxrds are less rigidly
defined than earlier. Recent campus demonstrations in this ocountry in the
past years tend to support this premise. The "Free Speech Movement" demon-
stration on the University of Califormia campus at Berkeley, for example, has
prompted many prominent citizens to defend the freedoms of gtudents to inves-
tigate, inquire, object, demonstrate, oxritioize and learn.?! There also
appear to be dissenters among the tex-paying publio and elsewhere who
edvocate more rigid polioies to govern student behavior. However, loce
parentis aprears to be a thing of the past on the university level in this
country.




In regard to 1000 parentig on the university campus Henry Steele
Coumager wxrotet

« o+ +The notion that the university should act in loco parentis
to 1ts students is & relatively new and limited onej to this day it
1is confined pretty much to English-speaking countries, and unknown
elgewhexre. The principle of in loco tig was doubtless suitable
‘enough in an earliexr era, when boys went to ocollege at the age of
thirteen or fourteenj it is a bit rddiculous in a sooiety whexe most
students axe mature enough to mexry and raise families,

No one will deny that manifestations of student independence
ocoasionally get out of hand, just as manifestations of esdult
independence get out of hand} we should remember, however, that if
there is to be excess, it is faxr better to have an excess of interest
and aotivity than an excess of apathy. But the colution for student
intemperance is not for university authorities to act in the place of
parents. It is not the business of the university to go bustling. . .
censoxing. « .cutting out indelicaoies. « .approving. . .accepting or
rejootings . .snooping. . . These matters are the responsidbility of
the students themselves.78

So 1t is with punishment, by whatever means, of those who exercise
their right to express ideas that are unpopular and seem dangerous: . o
No doubt it is deplorable thate . .intelligent men should entertain,
let alone champion, notions of this sort, but how much more deploxrable
if we hed the kind of society where they could nots . .79

It appears that two opinions, concerning the evolving campus contro-
versy, exist in this country. On one hand, some people have looked upon the
demonstration as a rebellion of students and professors that should be con-
trolled and eliminated by the proper authorities. Others have looked upon
the campus uproars as menifestations of ourious and answer-seeking youthj
youth who seem to be involved in the problems of todsy and who seek golutions

to the glant social questions that beseige our twentieth century world.

According to John R, Searle, Speoial Assistant to the Chancellor of the
University of Califormia at Berkeley, loco parentis is dead on the university
level.,

It is my opinion the dootrine of in loco parentis had undergone
serious changes in recent years. These changes are a refleotion of
changes in American roolety. Students entering universities today are
more mature, better prepared and more independent than they were fifty
Years agoe. For reasons such as these, the University of California no
longer plays the role of & parent in guiding students' 1lives,.80

The day of "parental control" of modexm-day youth on Amerioa's college ocam-
puses by the offiocials in charge seems to be a thing of the past.



Searle appears to be striking a blow for student freedom which sooiety
apparently supports to some degree, GOenerally, when a ohild leaves hisg
home and goes to the university he severs to some extent his family's dige
oiplinary ties and aots independently of them. Parents have 1little ocontrol
over their children on university campuses) it appears that universities do
not have much more. Parental oontrol of children tends to diminish by age
seventeen or eighteen and responsibility of oonduot seems to pass to the
ohild, This practice tends to be supported by ourrent social practices of
early marrisges among teenagers, the breakdown of family authority and the
a*iogation of family ocontrol in relation to scoial conduct and disoipline,
In other words, children now tend to act independently of their families at
a muoh eariier age than ever before, and apparently with the blessings of
the fami If this premise holds true. the dootrine of M parentis is
dead on t e university level,

X
Summaxy and Conolusion

The oonoept of loco parentis seems to be in a state of flux, expeoially
on the secondary level in this ocountry. Publio attitude toward ocorporal
punishment has changed during the past twenty to thirty years. During the
1930'e and 1940's corporal punishment was virtually abandoned, but now there
appears gome evidence that the pendulum is swinging in the opvosite dir-
ection.81 The cause of this change of mind has been laid to attacks on the
public schools for its various shortoomings and the rise of juvenile delin-
quency.82 Today, school management usually hed incorporated some ¢orporal
punishment in its philosophy which has been sanctioned by the legiulaturee
in many states.

Since 1754 and Brown v. Boaxd of Education, supra, an ever inoreasing
£flood of litigation has wned the oourts in cases involving racial segra-

gation, Other areas of litigation such as dress codes, student cars,
grooning, student marriage, pregnancy, not to mention college demonstrations,
have caused many school boaxrds and school administrators to searoch their
pedagogical souls for answers as to how far the dootrine loco parentis can be
stretched to cover the multitude of different problems presented in oourt
today. Glenn reported:

Perhaps by reason of more exaoting compulsory attendance laws,
better schools, and the vast diversification of currioulum offerings,
our schools are populated with more of the extreme faddists sud
exhibitionists than wexe xithin the holding power of our schools a
S00Ye Or more years ago.

This most certainly appears to be the case in a host of areas and is one
point most people fail to recognize as significant. The revered one-room
school house of a century ago had its bully and upstart; today's schools
have scores of students, and a propurtionally larger group of trouble-makera.

The flood-tide of litigation concerning loco pexentis has not reached
its orest at this time. If all trends hold true, our legal system will pro-
bably be submerged in the next decade.




Along with the inorease of oourt cases in the United States over
school problems, rests the spectre of a restless, troudbled populace
searching for freedom and justice in a free sooiety. The oivil rights
movement has glven come segments of the Amexrican publio new hope in the
quest for peace in & hostile sooial envirovment. The Amerioan publio, as
& result of on-going disoussions in the area of social Justice, has beoome
more aware of their oonstitutionsl rights. The reasons for this awareness
appear to be moot and one could only spsoulate as to the various other
reasons for this sooial phenomenons however, litigation in the courts has
inoreased by most standards. People seem to be more willing to take their
alleged grievances to oourt to be settled by law. As an examples At one
time Jehovah's Witnesses were apparently the only segment of American life
to be exempt from the flag salute. Now other groups, such as the Blaok v
Muslims, have asserted their rights and olaimed the same privilegy.85 Schools
oan not feel free to regulate thg style and length of hairoutu in this sooial
age without fear of litigation.86 Great pressure has been placed on public
institutions to treat everyone alikes87T young married students, who, in an
age gone by, were not allowed to attend pvblio schools, now are welcomed at
the disoretion of the board of education.88 Reasonable discipline for
truenoy must not be administered or used as an instrument of raocial disorim-
ination.89 A young student who demonstrates against one of the sooial evils
of this dgx cannot be disoiplined in the sohools for partioipating in such
an event.

Educators, because of their role in sooiety, and their position 4o
children in sooiety, have glven freely of their advice and expexrience to
those who have requested it., In the event advice freely given to a child,
for any reason, should fail, would the administrator or oounselor be held
liable? Years ago, the patrons of the free oity of Dorchester would not
have interfered, at least in the courts.91 Today, however, seems to be
another time. In Bogast v. Iverson. 10 Wis. 2d 129, 102 NW 24 226 (1960),
& school counselor was brought to court om the grounds that he was negli-
gent in his treatment of his counselee. As a result of the alleged negli-
gence, the counselee committed suiocide but the court failed to hold the o
counseloxr negligent on the grounds that the counselor did not give medical
advice to his counseleej absenoe of such advice by a layman does not oon-
stitute negligence. If however, lay-medical treatment was offered, and
some harm resulted, the educator would probably have been held liable. In any
event, such litigation tends to be costly even if the judgment exonerated
the defendant. ‘ :

If educators must face their diffioult task with the added fear of
litigation over the slightest provooation, publio and private teachers,
administrators and board members might disappear from the Amexican sceme,
when students take professors to court over failing grades, the task of
education tends to become ridiculous.32 To this extent, the courts have
not diluted the power of the teacher to stand in place of the parent. The
courts have, as in the past, consistently upheld the dootrine as a legal
principle and perpetuated its authority into the mid-twentieth century.
Only where educators have not been able to meet the oriteria set by the
courts down through the years, have teachers been held liable for any
reason. As a result, looo paerentis still stands unblemished as & bulwark
of discipline and order in the publio schools below the university level
in this oountry.



The oourts have tended to follow gtare deoisis in dealing with 1liti-
gation arising under logo parentis conoexning corporal punishment, On the
other hand, problems suoh as university demonstrations have little preoedent
under the modexrn day interpretation of the dootrine., It does seem, at times,
to fall under a reinforced and regenerated dootrine sometimes oalled aocademio
freedoms This problem, in an earlier age, would have been handled by univer-
sity offioisls under the dootrine looo mj_i_?_. This, however, was in an
age gons by, and today's university administrator does not apparently have
that disoiplinary tool at his disposal, A

If the courts were to define loco parentis and equate the dootrine to
the recent upheavals on oollege campuses, would the administrative offioials
use the power to curdb future demonstrations? Apparently they would not be
so inolined. :

The question on the university campus seems to revolve around "academic

freedom" and its exeroise, Aocademic freedom means not only the professor's

- right to teach, but should also be equated with the student's right to leam,
question, experiment and study in a manner suited only to him, If limite
were placed on students and professors in their searoh for "truth," the
"academio truth" would probably not be realized, That is to say, abridgment
of the student's freedom to learn, inquire, investigate and question and the
professor's right to teach, might lead this country to a muoh more serious
evil, However, some people, in times of nationrl emergenoies have urged such
limits, especially when the questioning, investigating and inquiring touch on
national issues and polioies, The end result, in either ocase, tends to be the
sames No one person or group should have the ultimate xesponsidbility to set
limits on what should be studied and questioned, Guidelines that limit suoh
inquiry would tend to eliminate academioc freedom,

The major question that must face all university offioials, and for that
matter, the entire country, would seem to bet VWhen does academio freedom end
and student nonsense begin? This question, in order to preserve the demo-
cratic way of life, must eventually end in the courts or in the office of
the Dean of Students for settlement. Even then the issue might not be
sottled for it would take a prodigious amount of oourage for an individual
or group to take & stand on this question. ‘ '

Loco perentis appears to be dead on the university level in this
country, However, the dootrine seems to be very much alive on educational
levels below the university. The question must be raisedt will the dootrine
retain its favored position on lower levels of education in the United States?
The answer must remain moots however, sinoe universities have apparcntly
recognized that our soviety's standards have changed in regard to disoi-
plining of students on the college level and that their students have
inherited moxe freedoms than have ever been know before, secondaxy schools
and parental attitudes might follow the same reasoning, If this should
happen, ard there appears to be some evidence that lends suppoxrt to this line
of thought, publio education could be in Jeopardy. For example, more cases
are brought before the bar each year involving looo parentis than ever before.
Parental authority, in terms of disoipline and control of ohildren, seems to
be degenerating eaoh year, By placing these two items together, one can
resdily see dark olouds on the educational horizon. Joco parentis still
appears to stand, however, as a valid, legal principle serving education in
the United States.
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If an era, such as the one in whioh we live at this moment oontinues
its ocourse, the complete demooratization of soociety might tend to uproot
and reorganize every tradition and institution in the land. ni
might be negated by the courts as ohanges in the philosophy of disoipline
and freedom in our sooiety ocour. The ultimate end of such a movement '
could possidbly be utter disorgsnization, chaos and autobracy. If per-
sonal rights and freedoms wore so proteoted and defined by law, no one
would be able to have his dey in court because of the orush of case baok-
log. Complete freedom of personal rights never seemed to be the objeotive
of the founding fathers of this oountry. Rather, freedom and personal
rights were t0 be limited and guaranteed by a system of laws. The law,
because of its flexibility, reoognized academio freedom; it also reooguized
that such freedom must also be contained and limited by the law., The
rights of individuals, whether parents, educators or children, have re-
oeived protection from abuse by the law and will oontinue to be proteoted.
Differences might exist, however, in the time it would take to mete out
Justice and by the expense of litigation. As long as such freedoms exist,
the law and its dootrines will most likely persist and prevail.
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LAW FOR EDUCATORSs ONE APPROACH

By
Dr. Edward C. Bolmeier
Professor of Bducation
Duke University

A three-day seminar for about a dozen profeasors of school law was cone
ducted at one of our large universities several years ago, Unlverpity pro-
fessors in some of the various disoiplines were inmvited to meet with us and
to indicate what they believed educators--particularly school administrators--
should know about law, I recall how one of the young professors in the law
school jarred some members of the seminar by his introduotory comments, He
chided us, as school people, for attempting to be expertise in the field of
laws This law professor said that in this "do it yourself" age there were
too many self-made lawyers outside the profession. He implied that the
special study of school law was a farce, and that when school officials and
personnel were confronted with legal questions they should consult legal
experts~-presumably aitorneys or law professors,

Obviously some of us who had studied school law could not go along with
this philosophy. Since the school is definitely & legal entity and education
a funotion of the govermment, there is not a single thing that goes on in the
school that does not have legal implications. Since many of the school pro-
blems with legal implications must be resolved at the moment they arise, the
school administrator would have to have the legal expexrt at his side or oun an
individual telephone line constantly. Even then the specialized legal expert
would likely be limited in resolving the legal problem because of its educa-
tional implications, with whioh he would be unaware because of his own limited
professional arensa,

Since law and school administration cannot be divorced, the desirable
situation would be one in which the school administrator would have training
in both school administration and law--possibly with a degree in edacation and
a degree in law. A limited number of educators so fortunately qualified could
be identifieds It would be ridiculous, however, to suggest that school admin-
istrators should hold degrees in both education and lawe It would be more
ridiculous, thoughy; to suggest that the school administrator should confine
his studies and efiorts to educational matters exclusively and to rely upon
legal counsel in all school watters in which law is involveds A proper com-
promise would be for the educator, as well as any other citizen, to have a
general concept of the law. As an educator, however, one should have a more
specific understanding of the law as it applies to the educdtional profession
and particularly as it applies to the position one holds or aspires to hold in
the profession. '

Now in dealing more directly with the topic assigued to me, I should like
to discuss several areas of law which should be understood by educators as
well as others-~including legal experts, In so doing emphasis will be placed
upon the govermmental structure in which our schools operate,




Relation of the Federal Constitution
to Publio Eduoation

A basio understanding which becomes more significant day by day has to
do with the relation of the United States Constitution to publio education.
Sinoe this document, which is the oxiginal source of all law, oontains no
speoific reference to education and that, moreover, the Tenth Amendment to
the Fedaral Constitution gtipulates that "the powers not delegated to the
United States by the Constitution, nor prohidbited by it to the States, are
reserved to the States respeotively, or to the people," it is no wondexr that
it is frequently assumed that the federal govermment possesses no constitu-
tional authority to promote and to oontrol eduoation in the states, and that
suoh authority resides exolusively with the states and the people thereof,

Shortly after our Republio came into being there were those who mani-
fested conoern about omission of eduoation in the Constitution. The faot
that there were no direot provisions nor speoifio referenoes in the Con-
stitution ooncerning eduoation oaused at least two presidents, Jefferson
in 1806 and Madison in 1817, to recommend oonstitutional amendments whioh
would specifically grant power over education to the federal govermment.

General welfare provisions: More reoently the tendency has been not to
attempt amending the Constitution, dbut rather to read into it oertain
implied powers of the federal government over education, Perhaps the most
significant provision whioh has been interpreted as authorizing the federal
govermment to participate in promoting education is referred to as "the
welfare olause." Article 1, Seotion 8 stipulates thats "The Congress shall
have power to lay and colleot taxes, duties, imposts and excises, to pay the
debts and provide for the common defense and general welfare of the United
Statess o oM

Numerous other references to education may be found in the Constitution,
whioh empower the federal government to partioipate in the promotion of
education, As early as 1931, the National Advisory Committee on Education
listed fourteen different exoerpts from the Constitution which have in one
way or another affeoted educational develoment in the United States.

The oonstitutional authority of Congress to tax and spend in support of
education is now well established. Altho there has been no speoifio oourt
oase in this regard, there have been cases where the courts have ruled upon
the constitutional authority of Congress to expend money for the "general
welfare" in areas other than education but which would likely be equally
applioable. For example, in Helvering v. Davis (1937), the court upheld the
Sooial Security Act and thereby validated the expenditure of federal funds
as an exercise of authority under the general welfare olause,

A greater future applicution of the legal prinoiple that the federal
government may tax and eéxpend funds for the general welfare is suggested
in the woxrds of the Court: "Nor is the concept of gemeral welfare statio,
Needs that were narrow and paroohial a century ago may be interwoven in our
day with the wellbeing of the nation, What is oritical or urgent ohanges
with the times." The tremendous inorease of federal expenditure for edu-
cational purposes is ample evidence that times are ohanging and that the
federal govermment is exercising its prerogative accordingly.



Buman-xights pggg%g;ggg: In recent years "human righte" provisions of
the Constitution have been more in the limelight. Altho the original Cons~
titution contained a oonsiderable number of safeguards for human rights, they
have been spelled out wore specifically in the Amendments. This has been
evidenced in the recent court cases. The First Amendment and the Fourteenth

 Amendment have espeoially been involved in cases dealing with raoial disorim-
ination and religlon in the schools. iess frequently the Fifth Amendment,
dealing with self-inorimination, has been referred to in cases involving
alleged subversive affiliations,

The Firet Amendment (1791) stipulates that "Congress shall make no law
respecting an establishment of religion, or prohibitiig the free exeroise
thereof. + " It should be noted here that the First Amendment applied only
to Congresss It left the states almost oompletely free to infringe the most
basic human rights in any way their governments might wish, Not until the
Fourteenth Amendment was adopted in 1668 did it beoome possible for the
federal courts and Congress to "put the brakes" on state aotion governing
human lifeo

The applicable portion of the Fourteenth Amendment stipulates: "No
State shall make or enforce any law whioch shall abridge the privileges orx
immunities of oitizens of the United Statess nor shall any State deprive
any person of life, liberty or property, without due process of lawj noxr
deny to any person within its jurisdiotion the equal proteotion of the laws,"

As the Fourteenth Amendment has been judicially interpreted neither a
state nor the federal govermment has the authority to enaot laws "respeoting
an establishment of religion or prohibiting the free exeroise thereof,”

Provision for a geparation of powerst: In addition to the aforementioned
provisions of the Federal Constitution having educational implioations, the
Constitution also provides for the establishment and funotions of %he three
main branches of the federal govermment. Artiole I provides for the leglslative
branoh (Congress); Artiole II refers to the executive branchy and Ariiole IIX
deals with the judioial dbranch. Each of these three branches assumes auth-
ority and performs funotions which have significant bearings on publio
education, ‘

Significantly no orne branch of the federal govermment has exclusive
oontrol over a school matter. For example, the legislative branoh (Cungress)
may enaot a law authorizing the expenditure of federal funds for school
poses} the exeoutive branoh (Department of Health, Education and Welfare§u§;y
impose regulations by which the funds are to be allocated; and the Jjudicial
branoh (Federal Courts) may interpret the constitutionality of the act itself,
and the manner of its executive implementation.

State Constitutional Provisions
Partaining to Education

If 1t 18 surprising Yo some that no direot reference to education is made
in the federal constitution, it should be more surprising that many of the
early state constitutions made no referenoce to eduoation oxr sohools. Of the
twenty-three states forming the Union in 1620, ten had by that time made no
mention of education in any of their constitutions. Now, however, each of the

Gf*fty states has included provisions for education in its oconstitution,




For over a century the tendency was to increase the number of pro-
visions pertaining to education in the state oconstitutions, so that by
1912 the average number was 18, This trend, however, was thrown into
reverse with the admission of the two newest states to the Union in 1959,
Alasgka and Hawaii have but three and five provisions aboyt education in
their respective constitutions, Many of the other constitutions have had
the number of provisiuns pertaining to education reduced consideradbly in
the amended drafts, This is in line with the modexrn concept that they
should not be too numerous and detailed,

Regardless of the number of provisions in their constitutions, each

of the fifty states--with one exception--has at least one provision in its
constitution for the gstablishment of a public school system, Connecticut
is the only state in the Union which does not have a general mandate in its
constitution requiring the legislature to provide for a system of free pub=-
lio schools, Some authoxrities in school law would contend that Just one
such provision in the constitution would be adequate, 'They believe that
additional detailed provisions would be superfluous and even detrimental,

Considerable variations of educational provisicns are revealed in the
fifty state constitutions. Some of the provisions are well-conceived and in
keeping with the timesj others are antiquated and inadequate to the extent cf
impeding educational progress, Any state constitution is wanting if it does
not conform to the following principles:

(1) The state constitution should contain the basic provisions for the
organization, control, and support of a state educational program.

(2) It should empower and direct the legislature to establish the gen-
eral plan for carrying out the basic provisions so set forth,

(3) 1t should be broad enough to include all of the essentials for an
educational program,

(4) 1t should exclude details which tend to limit or handicap the
legislature in developing un adequate school system to meet emerging needs,

(5) It should include provisions which are applicable on a state-
wide basis,

(6) It should be uniform in its application to educational oppor-
tunities and minimum essentials,

(7) It should be in harmony with the provisions of the federal
constitution,

Unfortunately many of the provisions in state constitutions concerning
public education were hastily drafted, without much attention to prinoiples
such as those just mentioned., Once a constitution is adopted it is difficult
to amend it, Nevertheless, the citizens--and particularly the educators--of
each state would do well to evaluate the educational provisions in the state
constitution and to eliminate or amend those which are objectionable, Despite
the diffioulties in amending constitutions, the importance of an unhampered
and adequate state educational system justifies the effort.



State Statutory Provisions
Pertaining to Eduvation

In view of the fact that, within oonstitutional 1imite, the legisle~
ture possesses complete power over the publio sochools, it must also assume
complete responsibility for the enactment of laws which are benefioial to
the state educational system, Obviously mavy well-intended sohool laws are
enacted whioh prove to be improper, inadequate, and unsatisfactory. It is
the obligation of the legislature to repeal or amend suoh laws, as well as
to enact others to meet the needs of the times.

In oxder for sohool laws to promote and faotlitate a good eduoational
program, they should be enaoted and orgaunized in oonformity with sound
priroiples of sohool legislation, The following general prinoiples should
be considered in the enactment of school lawst

(1) The laws should be in agreement with the provisions of the state
constitution, whioh, in turm, should be in harmony with the provisions of
the federal oonstitution. Disregard for this basic prinoiple frequently
leads to litigation.

(2) Even though statutory laws should be more speoific than oonstitu-
tional provisions, they should be general enough to enable state and local
boards of education to funotion without needless handicaps and restriotions.

(3) The laws should be stated in unmistakably olear terms so as to
convey precise intent of the legislation,

(4) The laws should be codified periodically and systematically~-
deleting or amending provisions which are obsolete, Some states have not
re-codified their school laws within the past quarter century.

In view of the numerous inaccuracies and inadequacies of certain school
codes, it is no wonder that school laws are not clearly understood and inter-
preted by educators and others who are expected to rely upon them, Legls-
lators as well as educators would do well to appraise their school codes
with respeot to timeliness, clarity, and propriety. The cost of re-codifi-
cation is small when compared with the cost of litigation growing out of
misunderstanding of antiquated and vaguely written statutory provisions,

Local School Authority

There is considerable misunderstanding, even among educators, as to how
the local school district fits into the total governmental pattern. In
brief it may be stated that a school district is a territorial subdivision
of the state assuming responsibility and exercising delegated autanority over
education within {ts boundaries.

Since the school distiict is the creature of the state leglslature, its
board of education possesses no common-law powers. The board's only funotion
is to carry out the will of the state toward education as expressed by the
state legislatures 1In so doing, a school board really functions as a legis-~
lative body itself over school matters within the boundaries of the school
district, In general its limitations are only those expressed or implied in
the state statutes, state constitution, or the federal constitution.




Misunderstanding regaxrding alloocation of education oontrol is most
evident in oity school distriots. This situation is ioularly due to
the faot that, since the boundaries of a school distriot are often super-
imposed upon those of the munioipality, theiy separate identity is not
realizeds In & striot legal sense¢, however, there ordinarily is no suoch
thing as a "oity school distriot.” It is called that merely bvecause it
enoompagses the geographical area of the aitys but,in faot, it is actually
o designated divipion of the state performing & state funotion and is
ocompletely independent from munioipel control.

State Courts and the Schools

The courts of preotically every state are called upon each year to
settle some case of litigation involving the authority of the state legis-
lature, a state educational body, or the officers of a subdivision of the
ptate with respect to educational affairs,

The extent to which the higher state courts declde cases concerning
the schools is indicated by the number of cases referred to in the Yearbook
of School law. According to the 1967 Yearbook, 260 ocases were adjudicated in
the courts of »ecord. Of this number, 69 were in the federal courts, and all
others (211) in the appellate courts of 40 states. Presumably hundreds were
settled in the lower courts of the states and not appealed to the courts of
record.

Alterhatives for court proceduress Due to time and expense involved
in court procedures, certain administrative agencies, such as state educa~
tional offices or the state boaxrd of education, have frequently been dele-
gated judicial authority over routine educational issues which potentially
ocould otherwise develop into litigation. Different opinions have been
voiced with respect to the wisdom and validity of such procedures, Some
olaim it is justified by expediency, whereas others olaim it obscures the
relative funotions of judicial and administrative bodies. At any rate the
practice is common in certain states. For example, several hundred school
disputes are settled in New York each year by the Commissioner of Education.
Also, the New Jersey Commissioner of Education is granted by law extensive
auhority to render decisions concerning school disputes in New Jersey,

In other states, court procedures are often avoided by the opinions of
the attorney general, Altho his opinions are not binding, and may possibly
be reversed by court decisions, they are in general adequate enough to
settle minor disputess The attorney general serves in an advisory rather
than judiocial capacity. Eis main contribution in the area of education is
to advise and guide the state department of education and the state board of
education in formulating legal policies and preparing legal doocuments so as
to be in conformity with the constitutional and stetutory provisions of the
state. .

Then, too, the educator may seek counsel from an attorney, professor of
law, or any other legal expert to aid in resolving a legal problem. In many
instances it is wise to do so. (ind perhaps this is what was meant by the
comment of the law professor referred to in my introductory statement.) The
more the educator knows about law the more likely he is to know where and
when to go for legal counsel.



Ug{gig oriticiems of judiocial rulingss: It is difficult to reconoile
some of the oritioism against the courts for unsatisfactory school law,
rather then going to the source of that which ocauses the dissatisfaotion.
Despite the obsoleteness of many oonstitutional and statutory provisions
pertaining to the schools, the public has been lethargic in action for
repeal, amendment, or enaotment of laws soc as to make them more in tune

with the times. Altogether too many antiquated, vague, and unconstitutional
lawe axre retained on the statute books. fThen, when the laws are violated ox
misinterpreted, litigation frequently ensueés., Sinoce the resulting court
opinions ere not likely to be satisfaotory to both plaintiff and defendant,
the court becomes the target of oritiocism and bleme by the dissatisfied

party,

There would likely be less protest and oritioism of ocourt deoisions
on school cases if there were a better understanding of the respective
responsibilities of the leglislative branch aud the judioial branch of our-
government, The state legislature possesses exclusive authority to enaot
laws on matters relating to the schools except so far as restrained by the
state ouvistitution and the Constitution of the United States. The state
Judiociaxry, on the other hand, has no authority or responsibility to leglis-
late, In brief, the proper function of the judioiary is threefolds
(1) to rule on the constitutionality of legislative enactments, (2) to
interpret laws, and (3) to settle disputes.

Cognizant of the possibleenoroachment upon the legislature's sphere of
funotions, the courts are constantly guarding against interference. Time
and agein the courts emphasize that they are not concermed with the wisdom
or even the expediency of legislative aots. They accept the Judgment of
the legislative branch unless it is arbitrary, capriocious, unreasonable,
and without foundation, >’

Proper Application of lLegal Prinociples

Thus far I have attempted to indicate the understanding which
educators should have of the legal framework in which schools are estab-
lighed and operated. Although we have not referred to legal prinociples
evolving from court decisions, it is important for the educator to be
faxiliar with thems The acoumulation of court deoisions regarding educa~-
tional issues serves as a set of legal prinoiples to guide school adminis-
trators in the performance of their duties.

An important consideration of the application of legal principloes
is the probable effeot on the school and the community. The faot thai an
administretive act is legal is no assurance that it is necessary or desir-
able, It may be performed in complete accord with a permissive law and
sanotioned by Judiocial opinion, but if it results 'in community resentment
and dissatisfaotion, it might be better if it had not been performed at all,
Legal principles are best applied when the schools are administered in
conformity with the laws, but also in such a manner as to promote the best
poseible public relations.




In conclusion I should like to place emphasis on this statement:
the educatoxr should respect and obey the %g_g. 0f odsurse, that statement
is applicable to every American oitizen, but it is partioularly applicable
to educators who are the exemplars for youth. The vducator is in the most
favorable position by his contaot with students to build a society govermed
by rule of law,




EMINENT DOMAIN AND SCHOOLS

By
Dr, Wallace E., Good
Kansas State Teachers College
Fmporia, Kansas

When a school distriot attempts to secure property by eminent domain,
the interests of the state often confliot with the interests of the title
holder, and a oritical evaluation of the conditions and values assocoiated
with the aotion is required, The variety, complexitiy, frequenoy, and impor-
tance of the issues reised in eminent domain proceedings ocan be expected to
inoreasr because of several faotors.

One of these is the pressure of expandirig population. Not only is
our population increasing, it is also requiring new uses or greater amounts
of the land available, for example, in construotion of interstate highways,
flood control projects, airports, civic centers, and so on,

Another factor which would seem to increase the incidence of eminent
domain prooeedings by schools is the expanding role of public education in
our sooiety. larger numbers of students are to be educated as a result of
population growth and the cultural requirements which result in a longex
period of formal education and a greater proportion of the population who
need education. The multiplying amount of knowledge available and the
development of new methods of dealing with it also lend weight to the pre-
diction that the resources involved in 'formal public education will be
expandeds To provide these resources, public schools may be required to
secure more property by condemning 1it. ’

Increasing concern for private rights is a third faotor which may be
identified as complicating eminent domain proceedings for public schools,
When property was held or used entirely at the pleasure of the ruling
govereign, its approriation for public purposes posed less of a problem
than in a constitutional republic whose people think in terms of "ownership"
of private property. The question of private rights versus the public wel-
fare may bocome academdc in the future, but some of the recent cases before
our courts indicate that it has not as yet, Concexrn for individual rights
in the appropriation of property has been expressed recently in the follow-
ing terms:

+sovhen the state impinges upon substantial individual interests,
whether of liberty or property, courts must go beyond the limited
review of expenditures to consider whether the state's interest out-
weighs the individual's. ., « «The lack of effective political safe-
guards also Jjustifies increased judicial intervention. . . «forcing
the state to Justify its action seems required to prevent the use of
eninent domain to deprive condemnees of fundamental rights.1

These three factors, the societal pressures of an expanding population
in a limited environment, an increasing awareness of the function of education,
and concern for private rights, prompted a study to identify and analyze the
issues raised in litigation of eminent domain cases involving schools and
colleges.2 This report is & brief summary of some of the issues identified
in the study end a commentary on & few cases reported since completion of




By what authority does a sohool distriot exeroise the right of
eminent domain, and what limitations are there upon that authoxrity?

Thexre is general agreement that the authority for a school to exexroise
the right of eminent domein must be delegated by legislative acte Most of
‘the opinions add the requirement that the delegation must be expliolt, but
in a few cases the delegation of authority has been implied to & limited
extents The two cases located on the issue of whether a school dAistriot
may oondemn property outside its boundaries have held that such property
may :3: be taken unless the leglslative authorization expressly provides
otherwise.

Authority for achools to exeroise the right of eminent domain is
found in general eminent domain statutes, seotions of school codes ox
sohool statutes, charters, statutes for special purpowes, or statutes
oreating and organizing educational institutions. The question of which
statute should apply t5 a given oase has been the basis for oconsiderable
litigation, and there is no general oonolusion that can be drawn from the
school cases, It would seem that on occasion the judioiary has been
called upon to remedy unsatisfactory legislative praotices. A number of
problems have resulted from the historical faotor of specifying that
sohools and colleges follow prooedures previously enaoted for oondemmation
of right of way by railroad compenies.

While the right of eminent domain has been referred to as a sovereign
right, a number of limitations have been imposed upon exercise of the right
by sohools, Some of the limitations stem from oomstitutional provisions,
such as the requirement that when private property is taken for public use,
Just compensation must be paid. Other limltations are a result of legis-
lative enaotment, such as provisions that an attempt must first be made to
purchase the property, or that not more than a certain amount of land may
be oondemned. Limitations have also been imposed as a result of the legal
traditions or precedents--the common lawj for example, a requirement that
the owner reoceive due notice of prooceedings to take his property.

Constitutional limitations on delegation of the authority to exercise
the right of eminent domain are applicable in all the States, Those most
generally urged in opposition to the attempt to condemn property deal with
Just compensation, speoial legislation, and material in the statute not
germane to the title, A 1iberal oonstruotion has usually applied to the
latter plea and wide variety of subjeocts have been found properly withiun»
the title of aots providing either for schools or for ocondemnation. Most
of the statutes have been upheld when challenged on the basis of olass or
speoial legislation, The requirement of just compensation has been striotly
applied in some cases, but in other ocases the wording of the statute has
not been oonsidered oruoial as the "“Just-news" of compensation is regarded
as a matter for judiocial determination.

For what purposes may & sohool or oollege condemn property, and how
mich need for it must be shown?
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The function of education in society has been discussed in judioial
opinions as a basis for determination of whether the taking of property
by schools and colleges in eminent domain proceedings meets the test of
public use. In one of the early cases on the subject, the court referred
to the fact that the public usefulness and public necessity of education
had been recognized by the leglslature in establishment of schools, The
faot that a particular locality of a State may benefit from a teking more
than others will not prevent exercise of the right of eminent domain. Some
relationship of the condemning agency to a government unit has been found
in cases upholding the right of schools and colleges to take the property
by condemnation.

Two cases adjudicating the right of a privately operated institution
of higher education to exercise the right of eminent domain resulted in
opposite holdings, but the cases are distinguishable on the basis of the
facts involved. It would seem to be essential that for a privately organ-
ized and operated college or university to condemn property, the public
wust have a right on equal terms to benefit from the use of the property
to be takens This right is not denied by reasonable entrance requirements,

There is authority for condemnation of private property by a privately
organized and operated university, but no case has been found in which a
private school of less than college grade has attempted to exercise the
1ight of eminent domain, It would be reasonable to assume that similar
principles would apply, however, and that in a jurisdiction following a
liberal test of public use, an institution not directly related to a gov-
ernmental unit way be authorized by the legislature to exercise the right
of eminent domain if the public has access to the benefits of the institu~
tion,

A wide variety of uses have been upheld when the condemnor is clearly
a public agency, including schoolhouse sites, playgrounds, athletic fields,
gyunasiums, golf courses, dormitories, parking lots, community centers,
agricultural experiment stations, hospital comstruction, transportationm,
office buildings, and a junior college campus,

The "rule of reason" has been applied by the courts to the determina-
tion of the extent of need a school or college must show in order for prop-
erty to bo taken by condemnation. The opinions have generally interpreted
the requirement of necessity liberally rather than making the necessity
absolute, The amount of land that may be taken and the urgency or immedi-
acy of its use have also been conamidereds. Necessity has been held to
require that the use for which the property is sought not be remote, indefi-
nite or speculative, but no case has been located in which the school or
college was prevented from taking & certain amount of property as long as
statutory requirements were met.,

tho decides if the use to be made of the property is public or if it
is necessary?

A general conclusion to be drawn from the cases is that the court
decides what is a yublic use, The determination of the question of neces-
sity for exercise -f the right of eminent domain is often left to the
discretion of the legislature or the administrative board to which the
legislature has delegated the right. This conclusion is subject to a
number of important exceptions, however, In the Jurisdictions of Alabama,
Georgla, Iouisiana, Michigan, and Oklahoma, thexre is authority for the




Judicial determination of the question of necessity. Decisions in Minnesota
and Texas which emphasize the legislative determination of necessity in-
volved state universities. The opinions in which the administrative deter-
mination of necessity has received approval have consistently reserved to

the court the right to review the discretion of the condemnor. 1In only one
case was the disoretion of an administrative agency regatded as absolute,

and the decision on this point could be considered eroded by a later decision
in the same State.

It should be noted that in all of the cases deocided contrary to the
right of an educational organization to take property by eminent domain, the
opinions held that determination of questions of public use and necessity
were Jjudicial funotions. Conflicting opinions in Alabama, Illinois, Indiana,
and Pennsylvania may be explainable partly on this basis.

A recent California case’ has specified that in that State the deter-
mination of questions of public use and compensation is judiocial but that the
question of necessity is legislative. In this case the defendant alleged
that the Board had no intention to use the land for school purposes within
& reasonable time. The California Code of Civil Procedure provided that the
Board's resvlution passed by a two-thirds vote was conclusive evidence of
three issuest 1. the public necessity of improvements, 2. the property
in questlion was necessary for the improvements, and 3. the planning and
location of the improvements was compatible with the greatest public bene-
fit and least private injury. The trial court jJudgment for the defendant
on the basis that the land would not be devoted to public use within a rea-
sonable time was reversed because that question was held not to be justici-
able. To defeat the petition for condemnetion, the court added, the defen-~
dant would be required to show that the Board's real purpose was private.

What happens when two public agencies need the same property?

Condemnation of property already devoted to a public use as 2 publioc
park by & school district has been permitted in a recent case, bui the power
of a school to take other public prorerty has, in general, been limited. The
other cases of competing public uses in which a school has been 1uccessful
in condemning property involved factual situations in which the public use
by the other agency was marginal or the use of the property by tae school did
not interfere with the pre-existing public use. The courts have held consis-
tently thet in the absence of express legislative provisions, a szhool pauy
not condemn property already devoted to another public use, and only two
cases, both of which were decided in favor of the school district, have been
located in which such provisions were construed.

Property used for an annual fair has been held in a recent Maine cased
to be subject to condemnation for school purposes. The Agricultural Society
maintained that its property was devoted to public use and therefore exempt
from condemnation. Public benefit was distinguished from public use on the
basis that the Society was & private voluntary corporation chartered by the
legislature, whose members may decline to execute the powers granted or may
dissolve and abandon the organization. The court pointed out that the
Society was not created. by the legislature without consent of its members,
was not a political subdivision, nor was it invested with any political or
governmental functions,



The efforts of other public agenoies to take property of schools and
colleges have apparently met with greater success. The property of publioc
schools has generally been found to be subservient to public highways and
railroads on the theory that the location of a school is less oritical than
that of a public transportation artery., In many of these cases the para-
mount issue has been the measure of damages, the more necessary use having
been conceded or uncontested.

A California statute provides authority for one public ageniy to
condemn property to exchange for that of another. This statute wae chal-
lenged recently on the basis that one public authority was unable to
exercise power bestowed on another.9 The court held that it was within
the province of the legislature to designate one entity to condemn for
another, and that the resolution of the Highway Department was prima facie
evidence of public purpose. The appeal based on a lack of showing the
consent to the exchange by the school district was dismissed because the
issue had not been raised at trial. A conatitutional objection based on
a provision limiting the State to acquisition of parcels 150 feet from the
closest boundary of public works failed as the provisicn was held inappli-
cable to the case,

A 1966 decision in New Jersey began as an action to enjoin construc-
tion of an interstate highway near a school or to order the Highway
Commissioner to condemn the school property.5 The trial court dismissed
the case because thexre was no showing of physical invasion. The Appellate
Division, construing the pleadings most favorably to the Board, said a
hearing should be granted on whether the use of the school would be
destroyed as alleged. On the appeal to the Supreme Court, the trial couxrt
dismissal was affirmed without prejudice as the plans for the highway
showed no physical invasion or encircling of school premises. The opin-
ion recited that the effect of the highway on the school was and would
continue to be speculative until the work was completed.

Will a zoning ordinance prevent condemnation by a school?

Cases in which the condemnation of property by schools has been chal-
lenged because in violation of zoning ordinances concern the rights of two
public agencies. All the cases located hold that zoning ordinances of a
municipality, even though they are enacted under statutory authority, will
not prevent condemnation of property by public schools also operating
according to legislative provision. The references to location of schools
in the zoning statutes have not been construed as grants of power to the
municipalities, The power of eminent domain granted by the legislature to
schools in these cases has been found to be greater than the police power
granted to municipalities.

At what stage of the proceedings does a school secure rights?

Payument of the compensation award was a critical factor in determination
of the stage of the condemnation proceedings at which the school secured
rights, Where school buildings had been constructed before formal steps to
acquire property were taken, the right of the school authorities to subse-
quently condemn the property without making compensation for the improve-
ments has consistently been upheld.




Does property secured by condemnation revezsi when no longer used for
school purposes?

The oase authority is in conflict not only between jurisdictions, but
also within some of the States, regarding the nature of the estate secured
by public schools as & result of condemnation proceedings., Statutes pro-
vide for condemnation of a fee simple absolute interest in some States., In
the absence of an express statutory provision, the courts of some Juris-
dictions have been reluctant to grant more than a conditional estate, prob-
ably because of the influence of the litigation concexning condemnation for
railroad purposes. The rationale advanced for finding that en unlimited
estate is taken has been that the payment of just compensation requires
assessuent as i1f the property will be held for school purposes for an
indeterminate length of time, but even considering this argument, some
courts have not been convinced that a school should require an unlimited
interest in the property. Statutory provision for condemnation of property
"for school purposes" has been interpreted to limit the estate and, on the
contrary, to provide only that the property taken must be used for public
purpose,

Some of the cases have simply litigated the issue of whether the
property had bteen abandoned by the school authorities, and in each case
the continuing interest of the school district was upheld,

How 18 the amount due the condemnee determined?

The constitutional requirement that private property may not be taken
for public use without just compensation requires the development of stand-
ards for the measure of compensation. Market value has been traditionally
accepted as a basic measure in school cases, and these cases are probably
not unique in this respect. The facts of each case present problems of
determining what may be taken into account by the jury in particular situ-
ations in its attempt to arrive at market value.

It seems clear that any benefit that might accrue to the owter from
having a school located near his property has not been taken into account,
There 18 some uncertainty in the school cases about the time at which the
value of the property is determined, but it will usually be at the time
proceedings are begun by the condemnor or the time of the jury verdict,
Interest may be included in a condemnation award, but the school cases are
not clear on the question of when it begins to run.

Where only a part of an owner's property has been taken, the measure
of damages has been held to be the difference between the mnrket value of
the entire tract before the taking and the market value of the remainder
after the taking. A school would not ordinarily be liable to damages for
consequential injury because of taking property by condemnation, either to
the owner or to adjoining owners.

In some of the cases where property of a school has been taken for
another public use, the measure of damages has been regarded as the same
as when private property is taken. Especially has this been true when the
property taken has not been in use for school purposes.



Recent cases have developed the substitution cost theory as a means
of competisating an agency whose property has no merket value. The right
.0of the school to compensation as a public agenoy has consistently been
upheld. The necessity of the sohool holding and using the property for
school purposes has been an important element in consideration of the
amount of compensation it should receive.

What evidence may be used to eatablish property values?

The most advantageous use of the property has been regarded as an
element that may be conaidered in arriving at the value of property sought
by condemnation, but, in general, the courts have attempted to prevent
speculative values from entering into the verdiots., Offers made in good
faith by parties who were able to purchase have been considered evidence
of value, but where there has been the slightest suggestion of collusion,
the courts have been careful to prevent admission of an offer as evidence
of value. The offer made by the Board as a prerequisite to condemnation
has not been considered good evidence of the value of the property. The
value of other property similar to or in the area of that sought by the
school may be considered valid evidence, but this determination usually
depends on the facts of the case., Improvements made by the condemnor
before securing full title have been consistently held not to enhance the
amount of the condemnation award, even when made by mistake or under a
defective title. This situation has been clearly distinguished from the
common “aw rule that improvements by a trespasser become the property of
the owner. The valuation of property for taxation purposes has not been
~considered evidence of the market value of property sought by schools.

what are some of the procedural problems raised in the eminent domain
cases of schools?

Condemnation has been regarded as a special proceeding, and does not
fit the classifications of "legal-equitable," or "in rem-in personam."
The consequences of this recognition have generally been to afford greater
proteotion to the rights of the party whose property is sought.

A group of Illinois cases illustrate the influence of the statutes on
the question of the proper parties to prosecute condemmation aotions for
schools, In that State, property is held in trust for schools by trustees
or municipal corporations, and the decisions there have consistently held
that the party holding title, rather than school authorities, should initiate
the proceedings. Other cases lead to the conclusion that interests of third
parties must be substantial before they can affect proceedings to oondemn
property for a school.

A liberal view has been taken by the courts regavding the pleadings
in most school condemmation cases, It has been held uniformly that where
the condemnor is required to allege the purpose for which the property is
sought or that the property is necessary, a general statement is sufficient,
Amendment of the pleadings has been approved in each case located where it
has been an issue. Generally, a defendant is not required to answer the
petition for sondemnation, but in some of the cases where he has done so,
his right to raise issues by pleading has been supported.




Two Illinois cases wore deoided for the condemnee because the notice
of the meeting of eleotors to select a site was inadequate, but otherwise,
the issue of site selection has been deoided in favor of the schools, Whore
an eleotion to seleot a site is required by statute, its terms must be
followed, and the cases seem to have been deoided accexrding to the faots
presented rather than by consistent legal principles. In jurisdiotions
where the site is selected by school authorities, their discretion has
generally been respeoted.

In some States a resolution of the school board to condemn property
is not necessary. Where it is a condition precedent to the right to con-
demn, the oourts have been permissive regarding the board's expression of
its will,

A vecent Illinois oase illustrates the point.! In answer to the
Booxd's petition, the defendant alleged ithat there had been no offiocial
aotion by the Boards This allegation was denied by the Board and the
defendant demanded the filing of the Board's resolution. The Board pro-
duced records which showed that the Board in executive conferenoe had
directed its attorney to proceed with condemnation and a later resolution
to show ratification of the aotion of the attorney in compliance with oral
instruotions, A post-trial motion to dismiss was granted and an appeal
taken only on the validity of the amended petition. The court commented
that although school boards are not held to the highest degree of accuracy
or formality, they must exercise their powers acoording to law and oasual
meetings of members purporting to transaot offioial busivess have no
validity. A statute providing for exemption from the requirement that
meetings be public when acquisition or sale of property was oonsidered
would not validate informality nor eliminate the necessity. for formal
action or records of olosed meetings. While the original petition may have
been insuffioient, the court held that its defects were "ultimately cured
by the labored process of motion and emendment."

One of the ¢pinions on the issue of notice suggested that the cases
fall into three olasses; those in which no notice is required, those in
whioh intent to give reasonable notice was sufficient, and those following
a strict view that the statute must provide for notice and its provisions
be carefully observed. The validity of notice given has beer: upheld in
all the recent cases located,

An attempt to purchase is required as a condition precedent to the
right of condemnation by statutes in a number of States. In only one case
was the evlidence of an attempt to purchase considered insufficient. Some
of the cases refer to good faith as the criterion for evaluation of the
board's offer, At least two cases have been lost by schools berause of
lack of agency to negotiate for the owner. Some of the statutes provide
that 1f the school cannot secure title for a reason other than inability
to purchase, it may do so by condemnation, but this provision will not
substitute for an attempt to negotiate where the owner is capable. If
it is clear that the owner would refuse to sell at any price, the courts
have said that no offer is required.




A statute of limitationsbanning an aotion for fraud or misteke after
three years from the time of discovery was a oritical faotor in a reoent
California oase.8 The defendants in a quiet title aotion filed a oross~
complaint alleging that a purchase agreement had been negotiated az a result
of the Boaxd and its attorney representing to the defendant that a oondem~
nation aoction had been oommenoed when in faot there had not been a two~thirds
resolution of the Board. The defendants also insisted that they had relied
on a confidential relationship to the sohool offioers. The report of the
oase deals with numerous questions of whioh orders were appealable and what
issues of faot were raised by the pleadings. The deoision seemed to depend
on a finding that the defendants had not raised the issue until eleven years
after the representations made to them, that the defendants had a duty to
investigate and the means of kmowledge. "Only after the property had in-
oreased in value, did they become attentive," the oourt noted. The court
also held that there was ns oonfidential relationship between defendants
and the school offioials. Muoh of the oase report relating to condemmation
would have to be classified as obiter diota beoause the property was aoquired
by rurchase.

Three Missourli cases have involved a ohallenge to the oorporate exis-
tenoe of the school distriot, the oldest holding that the condemmation
proceedings were invalid, and the two more reoent cases holding that cor-
porate existence may not be questioned except by the State,

The question of whether the school had funds to pay the compensation
award was oonsidered an inappropriate issue for the owner to raise in all
but one of the oases located on the subject. A sp«3ifio statutory require-~
ment that the Board of School Estimate oertify the amount reguired was
involved in that oase,

Evidence has been challenged on grounds of both admissibility and
suffiolenoy to sustain the verdiot in school oondemnation cases. Minutes
of board action have generally been held to be admissible. Some of the
opinions refer to a reluctance of the appellate court to disturb a finding
or verdiot of the trial court. In one of the cases involving taking of
school property by a railroad, the vexrdict was upset beoause contrary to
the evidence on the amount of damage.

The attempts of a school to abandon oondemnation proceedings have
generally been successful. There is a conflict of authority on the ques-
tion of whether a school is liable for costs and expenses upon abandonment
of proceedings. In the school oases not involving abandonment, the proh-
lems of costs and fees have apparently been litigated infrequently, and
the authority located could not be oonsidered conclusive on this question.

It has been held that there is no absolute right to appeal from a
condemnation award, and this right is frequently governed by statute. The
right to appeal may arise only at appropriate stages of the proceedings
and then perhaps only to a partioular tribunsl. On appeal, the courts
have oonsistently held, issues may not be raised which were not raised at
trial. Vhen the record has been insufficient to give the appellate
oourt the information neecessary to a decision, the finding of the trial
court has usually been upheld.




In general, similar principles regarding condemmation have been
applied to eduocational institutions regardless of thelr grade level,
Because of the fact that so few college or university cases were located,
this conclusion must be regarded as tentative, The eminent domain cases
geem to illustrate a possible effeot of a closer relationship of colleges
and universities to the state legislature than the public schools have as
the latter are usually governed in part by & local unit of some type.

One of the cases, in order to support the condemnation proceedings of a
university, referred to the legislative authorization granted to the
public schools.

A genexal conclusion to be drawn froum the study is that there is
considerable vas:iation among the States regarding the exercise of the
right of emdnent domain by schools. These variations are due in part to
differences in wording of the statutes, and there geem to have been few
other logical explanations for the variations offered in the cases. Some
of the variations in statutes, both within a State and beiween States, are
due to differences in school district organization., Wwhile it may be be-
yond the scope of this study, the impression is inescapable that there
could be greater uniformity between States and greater clarity within the
States without saorifice of important private ox public rights,
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Throughout the history of the Supreme Court of the United States,
certain decisions have been announced which have had a lasting effect on
social fabric of the nation. Among these are such cases as Marbury v.
Madison! and McCullough v. Maryland,2

Perhaps the recent case which will be viewed in the future as being
one of the most important of the twentieth century is Brown v. Board of
Education.? 1In this 1954 case, the Supreme Court struck down the doctrine
of "separate but equal” which had permitted the states to maintain segregated
facilities in public education,

Thie decision was greeted by a Lighly emotional response: hostility
and fear in some areas, gratification among some groups, uncertainty in
many localities, and disbelief in some legal circles.

Opponents accused the high court of a sudden and unwarranted depar-
ture from precedent. They peinted particularly to the 1896 decision in
Plessy v. Ferguson4 in which the court had accepted the dootrine of "separate
but equal" which had been announced by the Massachusetts court in the
Robertsd case in 1849,

In Plessy, the court had said regarding a railroad car segregation
requirement: )

Laws permitting, and even requiring, their separation in
places where they are liable to be brought into contact, do
not necessarily imply the inferiority of either race to the
other, and have been generally. . . .recognized as within the
competency of the state legislature in the exercise of their
police power.

Actually, aam impartial study of the courts' decisions during the
twentieth century would have shown a gradual but constant movement away
from the Plessy decision. Ome of these decisions was announced in Gaines
ve Caradal in 1938, Lloyd Gaines, a citizen of Missouri, wes denied admis-
sion to the state university because he was of the Negro race. Instead of
admission, Gaines was offered tuition fees to attend an out-of-state school.
He refused and sought a writ of mandemus to ‘gain admission to the University
of Misgourl, In its decision,. the Supreme Court held that Missouri was in
violation of the "separate but equdl" doctrine by utilizing out-of-state
institutions, Each state was required to provide equal facilities within
its own borders. The university was ordered to accept Gaines as a student.




The Gaines case served as a precedent a decade later in Sipuel v,
Oklehoma Board of Regents,8 when Ada Sipuel was denied admission to the
University of Oklahoma law School and no other law school was available
to her in the state.

Two 1950 deoisions showed clearly that the court's thinking was
moving away from the Plessy rule. In Molaurin v. Okleahoma,? a Negro
student who had been admitted to doctoral study at a state university
complained that he was required to sit at different facilities in classes,
at meals, and at study. The Supreme Court held that this handicapped the
student in his pursuit of graduate instruction on the basis that inter-
action is a part of advanced work.

In Sweatt v. Painter,10 when a Negro was refused admission to the
University of Texas Law School solely on racial reasons, the court con-
cluded that the education offered to him elsewhere was not substantially
equal to that offered at the university.

In neither of the last two cases mentioned was it necessaxry for the
court to review the Plessy decision because such a consideration wes not
essential to thesc decisions.,

This leads us to the Brown case. In 1951, an action was brought in
the United States District Court in Kansas by Oliver Brown against the
Board of Education of Topeka. The state of Kansas had a statute author-
izing cities of the first class to maintain scparate elementary schools for
white and Negro children. ZActing under this statute, the Topeka schools
segregated the races in elementary schools, and Brown claimed that this
viclated his rights under the Fourteenth Amendment.!

District Judge Huxman agreed that recent cases before the Supreme
Court had shown some movement away from the Plessy doctrine, but basing
his decision on Plessy v. Ferguson!? and Gong Lum v. Rice!3 ruled:

The statute and the maintenance thereunder of a segregated
system of schools for the first six grades do not violate the
constitutional guarantee of due process of law in the absence of
discrimination in the maintenance of segregated schools,.14

It was this decision which was eventually appealed to the Supreme !
Court of the United States and decided on May 17, 1954. The appeal was
based on the claim that the segregation of the races in public schools
under permissive or mandatory state laws deprived the plaintiffs of equal
protection of the laws under the Fourteenth Amendment. The court referred
to the intangible considerations that had been prominent in the Sweatt and
McLaurin cases and said:

Such considerations apply with added force to children in grade
end high schools. To separate them from others of similar age and
qualifications solely beceuse of their race generates a feeling of
inferiority as to their status in the comunity that way affect their
hearts and minds in a way unlikely ever to be undone,

We conclude that in the field of public education the doctrine of
"separate but equal" has no place....we hold that the plaintiffs are.,...
deprived of the equal grotection of the laws guaranteed by the
Fourteenth Amendment.]



In the companion case of Bolling v, Sharpel® involving segregation in
the publio schools of the Distriot of Columbia, a denial of due process of
law under the Fifth Amendment was olaimed. In finding for the plaintiffs,
the ocourt stated:

In view of this Court's deoision in Brown v, Boaxd of Education
that the Constitution prohibits the states from maintaining raoially
segregated public schools, it would be unthinkable that the same
Constitution would impose a lesser duty on the Federal govermment,i7

Once the Supreme Court had made its decision, it became the duty of
the lower oourts to interpret and implement the decision as oases were
broughts It became obvious that there were several areas needing attentioni

1. The specifio details of the decision had to be developed.

2, The lower courts would have to interpret the "deliberate speed"
statement.,

3. The lower courts would have to examine mntives and backgrounds
in order not to permit the deoision to be defeated by a variety
of subterfuges.

4, Appellate courts would be placed in the position of judging the
effeotiveness of compliance ordered by lower courts.

Soon after the Brown decisions, a federal court for Arkansas con-
sidered the problem of reasonable implementation of the Supreme Court
decision, when it held that all problems relating to administration or
arising from physical conditions of the school plant, transportation
system, personnel, and attendance areas should be considered by the court
in determining the adequacy of a desegregation plan.!® In avother early
case, the court said that it was the school's duty to put the Supreme
Court decision into effect and to solve any problems arising from this
process., In determining that a desegregation plan starting in 1954 and
promising complete integration by 1963 was adequate, the court said that
school authorities must exeroise:

+ o ogood faith and must consider the personal rights of all
qualified persons to be admitted to free publioc schools as soon
as practicable on a non-discriminatory basis, and the publio
interest must be considered along with all the facts and con-
ditions prevalent in the school distriot,!9

Not all courts were anxious to follow the Brown deoision. The
Florida Supreme Court, for example, denied a prayer for a writ of mandamus
to compel the University of Florida Law School to admit a Negro "pending
the determination of whether time was necessary to make adjustments and
changes in the university before admitting Negro students."20 A federal
~ court held that persons attacking school statutes as being unoonstitutional
attempts to avoid desegregation must exhaust administrative remedies, but
such remedies had to be adequate.2!




Meny attempts have been made to block or subvert the Brown decree. In
a2 Louisiana case a federal court found that the sdministrative remedy of
dissatisfaction with the superintendent's school assigament c¢f a child under
the atate assignment statute was inadequate as a Bart cf an invalid legis-
lative plan fer maintaining a dual school system.22 The use of geographic
zoning of sohools as a device to prevent desefiregaticn was struck down in
an Ohio case in the federal ccurts, The court saidt

Where established by the Board of Education for the first time
in a city of a zoning system with a gerrymandered districts set up
in two separate parts, designed to embrace the entire school popu-
lation of the city, brought about as a subterfuge to segregate
Negro children who had been admitted to schools where only white
children had been admitted before, such zcening is in violation of
the deoision of the Supreme Court of the United States.23

Some schools scught to escape desegregation by asserting the over-
crowding of school facilitiess In Willis v. Walker the court ordered
school autherities to admit Negre pupils to county schools by February of
the next year. The court agreed that overcrowding of existing facilities
are conditions to be taken into consideration, but also stated that it
was no defense for unlimited delay. The court also saids

There must be compliance with the Supreme Court's mandate for
racial integration in the schools at the earliest possible date,
and good faith of schocl officials aloae is not a test.24

The United States Supreme Court itself confronted in Cooper v. Aaron
the question of delsying compliance with the Brown decision pending further
challenges and efforts %o nullify the court's holding that enforced racial
segregation in the public schools of a state was unconstitutional denial of
equal protection of the laws. The Supreme Court held that the local district
ccurt, after analysis of relevant factors and extenuating circumstances,
shall require a prompt and reasonable start toward desegregation of public
schocls; and "to take such action as was necessary to bring about the end
of racial segregation with all deliberate speed." With regard to local
popular hostility to racial desegregation as a justification for delay, the
Court said:

The time has not yet come in the United States when an ordexr of
& Federal Court must be whittled away, watered down, or shamefully
withdrawn in the face of wviolence and unlawful acts of individual
citizens in opposition thereto .22

A major question that faced the local Federal Courts in carrying out
the scheol integration mandate was the determination of "good faith" plans,
A United Ctates Court of Appeals decreed that although the federal district
Judge should not take the formulation of a desegregation plan out of the
hands of scheol authorities, he had a responsibility to determine not only
if a plan is offered in good faith but if it is reasonable in all its aspects.25
In 1959 in harmeny with this decisicn, the district court in Evans v.
Buchanan found that the Supreme Court decision did not require total dese-
gregaticn immediately but allowed a more gradual transition if circumstances
required. The court included among these circumstances problems with build-
ings, teacher personmnel, transportation, finances, varying educational
achievement, and the impact of integration on a predominantly Southern




goolety. Om this basis, the court approved a desegregation plan providing
for desegregation on a grade~by~grade basis over a period of twelve years
beginning with the fall of 1959.¢7

As the process of school desegregation oontinued into the early 1960's,
nany states remained reluotant to yield to the court's mandate, Ome of
those was the state of Louisiana, in wihioh interposition statutes were

enaoteds In United States v, §§%te of Louigiana the Supreme Court found ‘
invalid the statutes whioh asserted that the deoisions in sohool segregation
cages were a usurpation of state power, and interposed state sovereignty
© between the courts and the schools. The oourt statedt "Tie conolusion is

- olear that interposition is not & constitutional dootrine, If taken sex-
iously, it is illegal defiance of constitutional authority."28 Another
problem was oonfronted in the Boson case in which a plan of desegregation
provided for local option eleotions as to the oontinuance or abolition of

a dual- gohool system. The court stxuok down the plan in deolaring that the
enforcement of oonstituzional rights oould not be made contingent upon the
‘result of any eleotion.2? 1In the-New Rochelle case, the court deoreed that
the plan for desegregation oould tot contain provisions requiring reoon-
mendations of classroom teaohers and prinoipals as to ability to vexrform in
an academically satisfactory fashionbefore pupils could receive permission
- to transfer.

With the passage of time, the courts inoreasingly began to press for
greater speed in the desegregation of public schools, The appellate court
in Whesler v, Durham stated that Federal distriot courts, before approving
desegregation plans, should require an immediate start toward the termin-
ation of disoriminatory prao;*ces‘with all deliberate speed in aocordance
with & speoified time table, In another case, the Fifth Circuit Court
of Appeals was disposed to limit the lower courts' disoretionary powers by
decreeing that the amount of time available for transition from segregeted
to desegregated schools becomes more sharply limited with the passage of
years since the first and second Brown deoisions,>2

As we approached the mid-point of the decade of the 60's, the courts
continued to exert inoreasing pressure toward school desegregation. Atten~
dance areas, which in some earlier cases had been approved, were now struck
down. This was true in the Manhasset case in which the court held that a
small attendance area including 100 per cent of the Negro population of the
district and less than one per cent of the whites, coupled with a rigid
no-~transfer policy, constituted a state-imposed segregation system.>
Simdlarly, a fwee option plan in another case was struok down., This involved
a plan under which a pupil whose race was in a minority in a given school
could not be required to attend that school, but that he was to be permitted
to transfer to a school in which his race predominated.’4 In a Florids case,
Board of Public Instruotion of Duval County v. Braxton,35 the court under-
took to outlaw the assignment of teachers on a raoial basis, and even went
further by ordering that"...defendants shall...set a target date by when
Negro teachers in each school in the system should approximate the percen-
tage of Negro teachers in the entire system." An example of Appellate Court
irritation a; the lack of progress in local school iuntegration was seen in
Hall v, West>® in which the court deolared that the time had run out for the
Distriot Court to temporize in oxder to arxxive at a solution that may satisfy
& 8chool boaxd which had ignored ite duty to make a prompt start toward
desegregation. The court said: "Where neither the school authority nor the
distriot court has accepted its responsibility, it falls to the lot of the
Court of Appeals to direct the distrioct court to fashion a plan."




sohoolssTT However, a petition challenging a board's adoption of & pupil
assigument plan was diggiesed for failure to exhaust remedies available at

the looal board level. It did reach the level of the Commissioner of
Education who dismissed the petition. He held that the plan for pupil
assignment was reasonable rether than diseriminatory. Some school patrons ;
had attacked the idee as an unreasonable abuse of the local board's authority,
saying the plan was motivated by expedienscy and bias and charasteriszed by
aots of favoritiom and deceit, Ome court stated that it would examine any
aotion of a public body which had the effeot of depriving students of oppor-
tunity to obtain an education or that oould defer a student's learning.

Courts have oome to grips with the matter of ability grouping of stu-
dents. Disorimination among students by separation into study groups of the
accelerated and slower students was held to be reasonsble and a proper
exercise of board power.7d A court supported a studsnt assigument plan
based upon intelligence level, achievement gcores, or on other aptitude
data.80 Criteria for ssion of students to the "academioc ourrioulum!
are useful and proper. :

In addition, conflict is rsvealed in examining oases about such matters
as the validity of rules prohibiting students from attending purely sooial
funotions on nights immediately before a sohool day. There is oconfliot about
how speoific regulations may be regarding homework., It seems that almost ‘
any boaxd rule which states that a student "must do a oextain task between
stipulated hours" falls outside the realm of reasonablemess. All a board
rule oan really state legally is that students are expeoted to perform some
sochool tasks at home.

It is olearly beyond looal board authority for it to ask of the teachers
that they assign themes on such topios as "Why Students Believe in. , " or
"why Students Disblieve in Religious Devotions.” The oourts have intexrpreted
the "neutrality” portion of the First Amendment as identifying the rule of
the teachex as striotly that of one charged with the responsibility of main-
taining proper order when religious exeroises are conduocted. No teacher is
to be oalled upon by the board to seleot which prayer is to be said nor to
choose any readings to be used. The students themselves must determine
what should be done in surh oiroumstances. ‘

Significance of the Oriterion

In many of the cases it is often not the reasonableness of any provision
of laws which is the reel issue but the reasonableness of other sohool regu-
lations or the wisdom of persomnel carrying out the provisions. According to
testimony taken at some board hearings, the "reasonable grounds" premige
actually means in praotice sufficient justifioation for school authorities to
believe the defendant student to be guilty of the alleged rule violation,
Under even minimum cognizance of "due process" it must be the impartial court,
aoting as umpire, which decides which rule or prohibition is or is not ree~
sonable, After exhausting administrative chamnels available to him, the
student who believes he has & basis for oomplaint of violation of his rights
by a governing board must seek relief from the courts. It is the courtge-
and the courts alone--which decide whether board rules are reasonable, are
administered fairly, end are such so as to direotly related to instruotion,82



1s

2.
Do
4.
5e

6.

Te
8.

9.

10.
1.

FOOTNOTES

Morris, L. Ermst, and Schwartz, Alan U., Privacy -- The Right to Be
Let Alone, (New York: Macmillan Compeny, 1962), Pe 1e

Ibid,, Jacket flap.
Skinner, B, F., The American Scholar, (Vol. 25, Winter 1955-56), p. 54.

McGrath v. Burkhard, 131 Cal.App. 2d. 367, 280 P 2a 864 (1955).

Anderson, Lester, W.,and Van Dyke, Lauren A., ggcondggglgchool
Administration (Boston: Houghton MLfflin Company, 1963, p. 206.

Seitz, Reynolds C., "The Law of Privileged Communications as It Affects
the Viork and Responsibility of the Principal,” in law and the School
Prinoipal (Cincinnati: W. H. Anderson Company, 1961), Chap.8, pps. 151=65.

The People v. Russell, 214 Cal,App. 2d 445, 29 Cal, Rptr. 562 (1963).

In Seitz, Law and the School Principal, Op. Cit., pr. 151=52, is stated
that the danger of school perscnnel incurring money damages or being
held liable for uttering defamatory remarks is lows. In many instances
an employe or officer who shares defamatory unknowingly acts within the
protection of a legal privilege.

At other times his defamatory statements are merely the type of
slander which causes no basis for the award of damages. Also, states the
author, there i1s a very good chance that the parents involved will not go
Yo court to file suit against the employe or officer.

From two cases more than a century ago comes the idea that a communication
made bona fide upon any topic in which the communicating perty has an
interest——or in terms of which he has a duty--is privileged when made to

a person having & corresponding interest or duty. This holds true even
though the material contains defamatory matter, which without privilege—
would be libelous. See Harrison v, Bush, 5 EL & B 344 (1855) and

Gasset v, Gilbert, 6 Gray 94 (1856). 72 Mass. 94.

Black's law Dictionary, 349.

Even if derogatory statements maede by an employe about a student are false,
it is probable that "privilege" will protect the utterexr. He, of course,
must seek to shield the interests of pupils, the school, and the repu-
tation of the profession. If protection were withheld, accurate infor-
pation (the truth) which should be shared would not be communicated due

to fear of reprisal. A suit for defamation might ensue. There would be
freedom from liability only by accepting the heavy burden of attempting

to prove truth.

Forsythe v, Durnham, 270 N.Y. 141, 200 N.E. 674 (1936).

Thompson V. Bridges, 209 Ky. 710, 273 S.W. 529 (1925).
Dawkin v, Billingsley, 69 Okla. 259, 172 P, 69 (1918).

Cal. Eduo. Code, Sec. 986, 10751, Also Elder v. Anderson, 205 Cal. App.



54

Ts
8.4
9.
10,
1,
12,
13,
14,
15.
16,
17.
18,
19.
20.
‘21.
22,
23,
24,
25,
26,
27,
28,
29,
30,
31,
32,

floboxts v. City of Boston, 5 Cushion (Mass.) 198, 59 Mass, 198,

Plessy v. Forguson, 163 U.S. 537, 16 5. Ct. 1130,
Missouri ex rel Gaines v, Canada, 305 U.S. 337, 59 S, Ct., 232,

Sipuel v. Oklehome Board of Regents, 332 U.5. 631,

MeLeurin v. Oklahoma, 339 U.S. 637, 70 . Ct. 851,

Sweett v, Painter, 339 U.S. 629, 70 S. Ct. 848,

Brown v, Boaxrd of Education of Topeka, 98 F. Supp. 797,

Plessy Ve Ferﬂuson) 163 U.S. 537, 16 S Ct, 11380

_G._o_ng Lum v Rice’ 275 U,.s, 78, 48 S. Ct, 910

Brown v. Board of Education of Topeka, 98 F. Supp. 797.

Brown v. Board of Education of Topeka, 347 U.S. 483, 74 5. Ct. 686,

BOllinﬂVo Sharpe, 347 .S, 497, 74 S. Ct., 6930

Bolling v. Sharpe, 347 U.S. 497, 74 S. Ct. 693,

Matthews v. Launius, 134 F. Supp. 684.

Aaron v. Cooper, 143 F. STupp. 855

State ex rel, Hawkins v. Board of Control, 83 So. 24 20,

Adkins v. School Board of City of Newport News, 148 F. Supp. 430.

Bush v, Orleans Parish School Boaxd, 138 F. Supp. 336,

Clemons v, Board of Education of Hillsboro, Ohio, 228 F. 24 853,

Yillis v, Walker, 136 F. Supp. 177.

Cooper v, taron, 78 5. Ct., 1401, 358 V.S, 1.

Borrd_of Education of St. Mery's County v, Groves, 261 F. 2d 527.

Bvens ve Buchanan, 172 F. tupp. 508,

United States v, State of Iouisiana, 81 $. Ct. 260,

Boson v. Rippy, 285 ¥, 2d 43.

Teylor v, Booxd of Fducation of New Nochelle, 191 F. fupp. 181,

vheeler v, Durham City Board of Fducation, 309 F. 24 630,

Davis v Board of Jrhool Commissioncrs of Mobile County, 364 ¥, 24

G96.



33
34,
35

36,
37,
38,
39,
40.
4.
42,
43,
44,
454

46,

47.
48,

Blookexr v. Bo of Eduoation of Manhasset, 226 F, Supp. 208,
Rogors V;_Paulg 252 F, Supp. 8330

Bouxrd of Public Instruction of Duval County v. Braxton,
326 F, 24 616,

Hall v, West, 335 F. 2d 481,

Stell v, Savannah-Chatham County Board of Education, 333 F, 2d 55.
Fuller v. Volk, 230 F, 25,

Balaban v, Rubin, 248 N.Y.S. 2d 574.

Steinberg v. Donovan, 257 N.Y.S. 2d 306,

Pettawey v. County School Board of Sunry County, 230 F. Supp. 480,

‘ » 339 F. 2d 486,
Singleton v, Jaokson Munioipal Separate Sohool District, 348 F.2d 729,

Singleton v. Jackson Municipal Separate School Distriot, 355 F.2d 865,

Wright v, County Sohool Board of Greensville County, Virginia, 252 F.
Supp. 378,

Turner v. County School Board of Gooohland County, Virginia, 252 F.
Supp. 578,

Davis v, Boaxrd of School Commigsioners of Mobile County, 318 F, 2d 63,

United States v, Jefferson County Board of Eduoation, 372 F. 24 836.



RACE RELATIONS AND THE SCHOOLS IN THE UNITED STATESS
LAW AND POLICY

By
Dr, Goxdon Foster
South Florida School
Dosegregation Consulting Center
University of Miami

Dr. Stoles in his presentation has concentrated on the legal aspects
of race relations in American schools, and it is my intention %o deal pri-
warily with the policy aspects.. That is, to argue tho inhexrent togetherness
of the legal and policy aspects of most facets of our social systemy to pre-
sent & few of the trends and ixsues having to do with public and social
policy relative to de jure and de faoto school segregations and, hopefully,
at the same time to suggest a few viable models of institutional and commun-
ity aotions that might or are likely to be brought to bear on these issues,
using both legal and extralegal leveragas.

I am assuming, of course, that today's audienoe--composed as it is of
highly responsible school offioials, professors in eduoation, school attox-
neys, and other miscellaneous dignitaries--has some unity of purpose in
wishing to bring to an end the dual school system in the South and in wishing
to ses some yeasonable solutions proposed to the most difficult problems of
de faoto segregation faoed by the larger urban oenters particularly of the
North, but also increasingly in the South.

As intelligent American citizens and decent human beings, we undoubt-
edly sense that it is to our great economic, political, and moral advantage
to make more than "deliberate" speed in the school desegregation process.
It is no empty threat to suggest that unless such progress is made, and
made rapldly, we are inviting disorderly rather than oxderly, legal proce-~
dures and in many cases a violent and socially disrupting fregmentation of
the American community itself.

The legal and policy aspeots of race relations in schools are becoming
wore closely interrelated, It is becoming apparent that legal problems~- or
for that matter, any administrative or policy problems--in education can not
be profitably disassociated frou contemporary sooial forces in the larger
community. Although much of its worth lies in its siubility, law is not% a
rigid, isolated entity but has a reasonably dynamic quality, often maintaining
a balance between the forces of relativity and permsanence in the society.

School administrators who have had the experience of teacher walkouts
duxing recent periods of collective bargaining or professionsl negotiations .
are well-aware that the immediate, extralegal social aspects of these con-
frontations are as crucial as the legal ones. As one nearby Florida superin-
tendent put it, "When the teachers are out for a walk, it isn't too important
whether they're out legally or illegally; the fact is, they're out."

The excellent NBC television documentary of October 27 -~"Justice for
Al11" --concerning legal help for our country's poverty-stricken peoples
presented very forcefully the proposition that such cherished ideals of oux
democracy as law, order, equal protection, and due process are rendered
meaningless unless they encoupass an operational concept of social Justice--
or I should say a reasonably current operational concept of sooial Justice
Q because we do live in a soclety of rapldly changing cultural and social

[ERJ!:‘ values,




Narrator Edwin Newman ended the show with the statement that a solution
(to the problem of legal aid to the poor) is essential "because in a country
governed by laws all must have equal access to those laws."!

"It is also essential;" continued Newman, "because it offers legal
procedures as & substitute for demonstrations and riotss Most of all, it is
essential because it is a matter of simple justice."2 Thus, it would seem
that the legal problem of a man's stealing a loaf of bread is made increas-
ingly oomplicated by the social problem of his hunger.

The Brown decisions of 1954 and after> were every bit as much®social
documents as logal ones and in considerable part were based on research
findings in the sooial sciences. The deoision cf the Fifth Cirouit U, S,
Court of Appeals in the Joefferson County caseds of Judge Simpson in the
Braxton casZS in Duval County, Floridaj and of Judge Wright in the Hobson 7.
Hansen case® in Washington, D. C. were not only legal interpretations of the
earlier Brown segregation decisions but admonitions to school authorities
that Constitutional guarantees of due process and equal protection under the
law may in fact compel them to take positive sooial action in eliminating
racial iubalances in the schools or in providing remedial educational oppor-
tunities for students disadvantaged by past inequities of the dual school
system, as well as ending the dual structure itself.

The trends and issues having to do with publio and social policy re-
lative to de Jjure and de facto school segregation can essentially be grouped
under the same three genmoral mreas that are dealt with in the HEW guideliness
student assigument; faculty and staff employment and assigument; and school
facilities and the educational program., Because of time, it will be feasible
to discuss only a few of the most significant of these trends and issues.

In pupil assigument trends, in spite of the Jefferson County deoision
and the Supreme Court's refusal of October 9th to review the case, the inte-
gration of olassrooms across the 17 southern states continues to move very
slowly. While desegregation statistics are not yet availabls for the current
school year, it is unlikely that as many as fifteen percent of the Negro
children in the South will be enrolled in integrated schcols in spite of the
notable progress certain areas such as louisiana are making, Atlanta, for
example, reports 84 percent of all Negro children still in 59 all-Negro
schools; 28 Atlanta schools are 100 percent white and an additional 39 are
more than 90 percent white.7

Congressional sentiment--made evident during the past summer in debate
on the Green Amendment to the Elementary and Secondary Education Act--seems
to be leaning toward the use of national compliance measures to compensate
for the alleged desegregation hardships imposed on the South. This is first
made evident by the current racial survey being conduoted on pupil and staff
assignments in the larger distriots of the Noxrth and West by the new HEW
Office of Civil Rights under Peter libassi, It is likely the compliance
staff will review such practices as gerry-mandering of attendance zones,
unequal educational facilities and opportunities for ghetto schools, and
disorimination in the assigmment of teaching staffs, including eventually
supervisory and administrative personnel.8




It io0 a bit difficult to belleve, however, that the federal govein-
ment could soon exert any legal pressures against de faoto segregation wheh
ourrently court decisions are running at least 4 to 1 for the position that
school boards have no affirmative constitutional duty to affeot racial
balance where housing patterns are otherwise,

Irrespeotive of what happens in the courts or in Washington, several
northern communities are making responsidle efforts to fight their de facto
Problems in & number of weys -- Hartford, Berkeley, San Franoisco, Chicago,

~and Fhiladelphia among others,

There are several major issues related to the desegregation of stue-
dents. First, the relative merits of open enrollment or free choice plans
. &8 compared to the establiehment of racially balanced attendance zones,. Oux
experience in the work of the Desegregation Center indicates that most free
choice plans have become inoreasingly ineffeotive. In faot, many Negroes,
at Tirst enthusiastic about the possidilities of open enrollment, have
sought academioc and social security in a return to all-Negro schools where
a ohcice is permitteds The more millitant Negroes are -~ for one reason ox
another-~ often in active, and in some cases, violent opposition to inte-
grated faoilities. At the same time, few whites volunteer to attend pre-
deminantly Negro schools.

- Reasonable and prudent raoial balance can be achieved in many areas
where ghetto housing patterms do not lock out all possibilities for maneu-
vering. School offioials have the opportunity to help stabilize residential
communities by establishing pupil assignment ratios by race for all schools
in the area similaxr to the area's general population dalance. Such balancing
does not have to be over an entire metropolitan area but can cover regional
gones,

To glive an example, if a white family living in one area of South
Dade County finds its nearest school desegregated with an influx of 20 per-
cent Negroes, they will not find it particularly advantageous to move to
another section of South Dade County to avoid this if all schools in the
South Dade area have approximately the same racial balance. And in the case
of secondary schools, such a balance might be worked out without a prohi-
bitive amount of bussing.

A second issue in pupil desegregation is the validity of the neighbor-
hood school concept and its concomitant administrative policy of "mo bussing"
to achieve racial balance. In spite of the impressive arguments for the
neighborhood school idea and its seeming legal impregmability, there are a
few straws in the wind which may indicate some changes.

At the AASA convention in Atlantic City last winter (February, 1967)
several prominent speakers, generally not professional educators, questioned
the appropriateness of neighborhood schools in light of some of our recent
difficult urban social problems. Dr, Conant, probably the most influential
spokesman on American education today, was recently quoted as urging "a
massive reoxganization of attendance zones to help American high schocl
students become true instruments of Saturday democracy, both academically
and socially,"d

=



Judge Wright's deoision in Hobson v. Hansen, !0 of course, "deolared
de facto segregation unconstitutional, and ability grouping, as praoticed
in the publio sohools of Washington,D. C., a fatal deterrent to the educa-
tional development of Negro children,"!1

One of two quotes might be given from deoisions favoring boaxd aotion
to alleviate raoial imbalance, The first, from Blocker v, Board of Educationi!?

While it is true that other federal courts have arrived at
the conolusion that school boards are not required to take affirm-
~ative aotion to end raoial imbalance, this dootrine seems to be
in a state of diminishing force, if not outright exosion,

~ And from Barkedale v. Springfield School Committees!3

- Raolally imbalanced schools impair the quality of educational
oopportunity guaranteed to Negro children by the Fourteenth Amend-
‘ment... The Neighborhood sohool plan of school attendance, while
not unconstitutional per gse, must be abandoned or modified when
1t results in segregation in faot.

_ The most energetio pressures to end de faoto segregation will pro-
bably emerge froms f: continued behavioral soienoe reseaxrch studies such
as the Coleman reportl4 which indicate the necessity of integrated schools
for quality eduoations (2) litigation of every varlety designed to provide
equality of education for Negroes in the metropolitan areas; and (3) the
raw forces that can be brought to bear by both legitimate community groups
and more radically inspired blaok power groups whose violent taotics often
seem to bring results. Kipling onoe wrotet

It is not learning, grace nor gear,
Nor easy meat nor drink,

But bitter pinch of pain or fear
That makes oreation think.

A third issue in pupil desegregation is the threat to aocademioc stan-
dards that integration poses to white schools in the South or suburban
schools in the North. While it is probabdly true that the median achievement
soores for & sohool being integrated will drop, there is no indication that
the median scores for the white incumbents will drop or the scores for the
incoming Negroes. Om the oontrary, there is considerable evidenoe that both
groups are likely to improve over previous records.

There are several major issues involved in faculty and staff employment
and assigmment. First, caould staff assignment to sohools where the majority
are of the opposite ruce be voluntary or involuntary? Legally, there is mo
problem here but many administrators feel that staff morale is impaired if
these assignments are involuntary. The same problem is found in the Korth
in coercive assignments to imner city schools, Faoulty desegregation in
the South is being given strong emphasis by the HEW compliance seotion,




A second major issue in this area is the adequacy of teacher prepa-
ration programs in respect to employment in integrated schools or innexr city
schools., Ome is quite safe in asserting that the presexvice preparation of
teachers in this regard is woefully inadequate.

The fate of Negro administrators is a thixd issue in staff employment
and assigument. As Negro schools in the South are phased out, many Negro
prinoipals are also being phased out of authority positions. The South is
not yet ready to assign Negro principals to positions as heads of desegre-
gated schvols but the day is coming. Training programs must be implemented
by universities and school systems whioh will take promising young Negroes
where they are and prepare them for positions of leaderehip whioh will
eventually be open to them,

Schools of education must face up to the tremendous task of preparing
young teachers to work in multi-cultural schools and inner oity sohools or
they are going to be bypassed in the preparation process. And professional
organizations of teachers must exert some leadership in the desegregation of
faculties because school boards need nelp in this process.

These are numercus questions to be answered in the area of school
fecilities and educational programs, First, what is the proper level of
expenditures for desegregated schools in the South and ghetio schools in
the North? The Wright deoision makes it clear that the Constitution man-
dates equality in the allocation of educational resources -- an equality
that we thought was achieved under the separate but equal doctrine but
which was only a myth,

Second, is there validity in the educational park concept in terms
of both cost and quality?

Third, what is the proper approach to the education of Negroes? Thexe
are perhaps three lines of thinking here. First, the Booker T. Waghington
idea of self-improvement linked with accomodation and submission. This is
losing ground with many educators. Second, the acculturation of the minority
group. Unfortunately, this panacea doesn't come to grips with the Negroes'
hatred of the "man" and of himself, and it leaves white prejudices completoly
untouched,

Perhaps the best approach 1s the education of Negroes for the acquisi-
tion of power -~ political, social, and economic power. Only through the
galning of an adequate self-concept can the Negro personality and identity
be restored to its rightful status. Unfortunately, this approach is the
most threatening to the majority group and for that reason the least likely
to be followed.

, The reccurrent question of whether segregated schools can truly give

equal educational oprortunity to their clients remains debatable., Even if
they cannot, it is clear that the opportunity can be a lot more equal than
it has in the past,



In summary, there are many difficult issues involved in school segre-
gation some of which are probably insoluble over & limited period of time,
In spite of this, there is evidence that where intelligent sohool offioials
of good will and responsible community groups work together toward reasonable
goals some progress can be mades In the final analysis, the arrival of the
integrated educational establishment wlll probably be an aoct of faith,
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MEDIATION, FACT FINDING, ARBITRATION

Reymolds C. Seitz
Professor of Law
Marquette University

I have been asked to deal with those developments in the field of
colleotive negotiations which have to do with resolving the impasse if
one arises,

This, of course, means that I am to discusss

1+ Mediation
2, Faot Finding
3, Arbitration

Mediation involves calling a competent person in who will attempt to
bring the parties together. When he is called upon he will make himself
familiay with the demands and the position of each party. He will sometimes
meet with each paxty separately. At other times he will call the parties
togethers Without violating confidences he will advise the pexties as to
what he thinks will produce a settlement, He will untimately make his
recomrendations to the parties. His recommendations are not binding,

Most of the statutes that are being passed in support of collective
negotiations invite but do not require the parties to try mediation if an
impasse arlses, If voluntary bargaining is conducted the parties can
agree to try mediation,

If the impasse remains after mediation or if mediation is not tried
the statutes supporting collective negotiations require the parties to
submit the matter to fact finding. The statute usually prescribes the
method of appointing a fact finder. In Wisconsin, for example, the fact
finder or the fact finding board is appointed by the Wisconsin Employment
Relations Commission.

Under the various statutes the fact finder conducts hearings and
ultimately issues recommendations. These recommendations are not binding
on the parties. It is the hope that the recommendations will enlist the
support of the public and make i1t difficult for the parties not to comply.
In Wisconsin a remarkably high proportion of the fact finder's recommen-
dations have been adopted.

A most interesting aspect of fact finding is the extent of the power
of a fact finder. A fact finder is not necessarily confined to a recom~
mendation based solely upon what the parties discussed at the bargaining
table. He can take judicial notice of certain matters whic¢h empower him
to call for additional evidence. This I did in a recent case I heard in
Milwaukee - the longest and most complicated yet heard by a single faot
finder under our Wisconsin statute. I refer to an impasse between the
Milwaukee Police Association and the City of Milwaukee. One of about 25
different issues was, of course, the question of salary., I held that in




connection with such issue I wanted evidence on the statuas of polioe
education and training., I explaiued that it might be that I would feel
a raise Justified, but I might also feel that some additional in-service
education was necessary. The City objeoted violently on the ground that
education had not been discussed at the bargaining tables I stuck to my
position, The evidence oame in and the City ultimately recoguized that
the publio, the newspapers and the WERC was with me. (Inoidentally my
rocommendations were followed almost 100%,)

The task of a fact finder cannot be so narrowly construed as to
prevent an effective. solution to the impasse that called his sexrvice into
being. By implication a fact finder has powexr to take evidenoe and offer
solutions under the yardstiok of what is reasonably pertinent,

Since in a sense the fact finder aotually represents the publioc I
feel that oftentimes he must ask for evidence on matters which may not
have been discussed at the bergaining table., I felt actually obligated
to take judioial notice of the wealth of disoussion by the most prominent
of authorities on the relationship between police education and the kind
of force desireds I felt that salary alone would not produce that force,
I, therefore, ordered the evidence to come in and finally made certain
suggestions for improvement,

A faot finder does not, of oourse, have implied power to ask for
anything that comes into his head, For example, assuming that pensions
were not an issue in the Police case (they actually were), could I have
required evidence on pensions if there had been no bargaining about the
matter. I submit I could not unless enough authorities had written about
the need for better pensions in oxrder to upgrade police. If that had
been the fact I could have taken judioial notice of it and should in the
interest of the public require the evidenoe, '

Another important power of a fact findexr is to make his recommenda-
tions retroactive, Fact finders in Wisconsin have done this. The argument
of a munioipality against such power is that unions will be induced to go
too frequently to fact finding, But if the power were denied the union
would be under the gun to accept a last offer or tempted strongly to strike.
And it should be remembered that fact finding is designed to deter against
strikes.

Finally, I want to talk about arbitration as a method of resolving an
impasse. To date there is no provision in any statute that I know of to
call in an arbitrator to write binding contractual terms., There has been
some talk that such provisions ought to be written into law. If they were
I feel certain many courts would not sustain on the ground of an invasion
of school board authoxrity.

But there is a type of arbitration clause which I have argued for
years is legal., It is perfectly proper for the parties to agree to call
in an arbitrator to render a binding decision if a dispute arises under
the terms of a contract that has been negotiated, This is an effort to
settle a type of impnsse. If an arbitrator is not used in such a case the
dispute can only be settled by court action or strike pressure. It is
perfectly proper for the parties to agree that arbitration is preferable,




Two 1967 cases that have upheld such arbitration clauses in contracts in
the publioc employment field are lLocal 1227 v. City of Rhineclandexr, 151 N.W.

24 30 (Sup.Ct,Wis.) and Local 953 v, School District, 66 LRRM 2419 (Mioh.
Circuit Court).

In oclosing I will merely say that the techniques I have desoribed
are caloulated to deter strikes and I am confident they will often do so.
However, there is no absolute assurance they will. But others are to
discuss the matter of dealing with & strike if it is called,



The following memorandum waeg disoussed by
John E. Glenn, Attorney
Albany, New York

© MEMORANDUM OUTLINING THE
PROVISIONS OF THE PUBLIC EMPLOYEES'
. FAIR_EMPLOYMENT ACT

e The following is a eummary of the eignificant provisions of the Publio
i Enmloyeee‘ Fair Employment Aot as they affeot professional employees of a
. board of eduoation. The Aot becomes effeotive September 1, 1967, It should
~be understood that in some respects the Aot is less than perfeotly olear and
~the following is based on a reading of a statute yet to be offioially inter-
 preted, Sinoe the Aot follows in almost all respeots the xecommendations of
. the Taylor Committee, that Committee's full report is essential for ‘enyone
trying to understand the statute and is reoommended reading.

‘iiﬁA The Right__gggranteed Tegoher

T The basio rights accorded teachers under the etatute are twofold,
 First, their ‘'right to form, join and partioipate in, or to refrain from
- forming, Joining or partioipating in, a employee organization of their
own choosine" 1is guaranteed (Seotion 202% ;

L ; Second, they are given the right to be represented by teacher oreaniza~

~ tlons for the purpose of "negotiating colleotiveiy in the determination of

.~ their terms and conditions of e loyment, and the administration of grievanoes '
i erising thereunder" (Seotion 203). ‘

B, Certification and. Recognition of
: Publio Emploxee Orggnizetions

S Pursuant to the recommendations of the Taylor Committee, the Aot per—

- mlts sowe de ¢e of local autonomy with respect to procedures for aeoording
~ recoguition bo teacher organization, The statute in effeoct provides that
. prooedures for aocerdingerecognition adopted by a board of eduoation throueh‘

~ 1ooal law, oxdinance or resolution will be controlling so long as such pro-
-~ ‘cedures have been submitted to the Publio Employment Relations Board (pm)
_ and the PEB has determined that they are substantially equivalent to the
. provisions and prooeduree set forth in the Aot with reepeot to state
“ employeee (Sn{tion 212). S e

. The Iimitatione placed on the looel boarde as a result of the require- : ij"~*
msnt of stbetantial equivai;noy with procednree for state enplo , o
“;et ag fbl]owes 5 T

o r m _vmoo:”uree probably nust be deterndned atter eoneultati:° \
ntorested toach 'H,cng(




2, The definition of the appropriate unit must correspond to "a
community of interest among the employees to be included in the unit"
(Seotion 207 (1)(a))s Although the statute provides several others
standaxrds for determining appropriateness of the unit, it would seem
that the only one of significanoe with respeot to teaohers is the require-
ment of & community of interests The Aot neither requires nor preoludes
- inolusion of supervisory personnel in the negotiating unit. In faot, the
Teylor Committee Report speoifically refers to teachers as a possible group
as to which inolusion of supervisory personnel might be appropriate,

3. The teaoher organization must affirm that it does not assert the
right to strike (Section 207 (3)(b)). -

Ih oextain other significant respeots, the local board of eduoation
- would not appear to be under any such mandate. The most important of these
“aret ,

, 1. The matter of exolusive repregentation, The Taylor Committee
speoifioally deoided not to meke any recommendation with respect to the

question of whether there should be exolusive representation in publio
employment, Instead it left this matter, for the time being at least, for
further study by the PERB and for decision at the local level, It is,
“howevex, clear from the Taylor Committee Report that exclusive represen-
tation is permissible and the Report oontains a useful discussion of the
erguments in favor of exolusive ropresentation., It would appear that the
reasons glven by the Taylor Committee for not recommending exolusive repre-
sentation at this time related to certain unit problems whioh may exist in
some areas of public employment but which would not appear to be applicable
Yo teachers, Local teacher groups are in a good position to argue that it

- is clear that had the Commitiee been dealing with a statute striotly for
teachers, it would have recommended that there be exclusive representation,

-2, How representation status is to be determined, The Aot merely -
provides that a board of education 13 authorized to ascertain the teachers'
choice of organization as their representative "on the basis of dues de-
duotion authorization and other evidences, or, if neoessary, by conduoting
an election" (Seotion 207(2))s Thus, if a board of education so decides, it

may accord recognition strictly on the basis of evidence of membership in  ,f; ?

- an orgenization without the holding of an eleotion.

C. Rights sccompanying Certification or Recognition,

Irrespective of whether recognition 1s accorded pursuant to local -

- procedures ory in the absence thereof, an orgenization is certified pur~

~ suant to procedures established by the PERB, ths Act guarantees that organ- =
~ izations recognized or certified pursusnt to the Act shall have the following
sliehbar o S e T s T e R e e

. o represent teachers

o0 (seotion 208(a))

2, To membevshilp dues dedustion, upo
rization cards signed by indivi




3+ To unchallenged representation status for the fcllowing pexriods
Assuming recognition is accorded sometime prior to the budget submission
date in 1968, unchallenged status would autcmatically run until 120 days
prior to the budget submission date in 1969 or, if the parties so agree,
for a further period, but no longer than 120 days prior to the budget
submission date in 1970 (Section 208(c)). The "budget submission date" is
defined as July 1 in the oase of city school districts and the date of the
"annual meeting" in the case of other school districts (Seotion 201(2).
It is not certain at this time what effeot will be given to recognition
accorded prior to September 1, 1967, and it would appear advisable that
any group recognized prior to that date secure a reaffirmation of recogni-
tion some time subsequent to September 1,3

Ds The Scope of Negotiations

The statute provides that public employees shall have the right to be
represented for negotiations with respect to "terms and conditions of
employment.” This term is defined in the statute as meaning "salaries,
wages, hours and other terms and conditions of employment"n?Seotion 201(5)).

It is impossible to delineate precisely the areas of concern to teachers
which vill be held to come within this definition. However, based on exper-
ience in states with simllarly vague definitions of the scope of negotiations,
4t 1is our opinion that the definition at least inocludes the followling:
salaries, grievance procedures and arbitration, the teaching year, teaching
hours, teaching load, class size, the use of aides to relieve teachers from
non-teaching duties, assignments, transfers, promotions, teacher evaluations,
teaching faoilitlies, the use of school faoilities by teacher assoociations,
salary and conditions of work in summer and evening school and on federal
projeots, leaves of absence, insurance, proteotion of teachers, and adminis-
trative internship programs. A useful piece of evidence for the purpose of
persuading & board of education thiat certein matters are negotiable has
recently been provided by The American Association of School Administrators,
The AASA, in a document entitled "School Administrators View Profeasional
Negotiation" has taken the following position on the appropriate scope of

professional negotiationst

"The AASA believes negotiation, in good faith, may well encompass all
oY some aapeote of. polioy governing such items ag -~

1 C\;rriculum
: 2« Inservioce education
s 3,V‘Personnel polioies

“'ftiatine team




11, Lunoh and rest periods

12. Salaries and wages

13, Welfare benefits

14, Class size

15. lLeaves of absence
Expiration date of negotiation agreement

17. Other mutually agreed-upon matters whioh direotly affeot
the quality of the educational program.'

Many areas of teacher concern, such as ourriculum and textbooks, imvolve
matters that are usually not best handled in once-a-year negotiations deal-
ing with fiscal matters. Negotiating sessions of this charaoter are hardly
the appropriate time for discussing whether a partioular textbook should or
should not be used. However, it is appropriate to negotiate procedures for
teaoher involvuent -- on a year round basis -~ in the decision-making process
on suoh subjects, 4n example of this approaoh is a provision of the agree-
ment in Quinoy, Mass. establishing a permanent committee to "consider all
proposals from any source respeoting ourriculum, teaching methods, aids and
materials, eduoational faoilities, design and equipment of new and remodeled
school construotion and any other matter pertaining to the improvement of
the eduoational programs oarried on or proposed to be carried on in the
Quinoy publio schools."

E. Impasse Procedures.

As in the case of recognition procedures, the Aot provides for possible
local initiative on impasse procedures, However, in contrast to the pro-
visions with respeot to vecognition, agreement with the recognized teacher
organization may very well be a prerequisite to those procedures being con-
trolling (Seotion 209(2)).

The most important feature of an adequate impasse machinery is pro-
vision for utilization of the servioes of impartial third parties for media-
tion and/or fact finding, Seleotion of impartial third persons can be made
in o number of ways: agreement by the parties on an ad hooc basis when the
impasse develops, appointment by an outside agenoy such as PERB, or initial
agreement by the parties on a panel of named persons from which one or
several will be chosen in the event of an impasse,

It mey also be desirable to provide in the impasse procedure that any
initial recommendations by a faot finder be designed to provide a framework
for settlement without attempting to presoribe the total and exact terms of

agreement, Such recommendations would first be made privately to the parties,‘”" 

the faot finder retaining jurisdiction for a speoified period of time during
which the parties would try to negotiate an agreement, Failing total agree-
ment, they would return to the faot finder for reoommendations of & wore -
,epeoifio nature covering the matters still in dispute. If the partiee ‘were .
- still unable to reach agreement these recormendations would be made public. ;"

- If local impasge machinery prov{ding for fact finding has been establighed

and an impaese exists after recommehdetions for settlement have been nade by




appoint another faot finding board ( 8 209(3)(d)), In the event that the
impasse still exists thereafter, both the superintendent of schools and the
employee organization are each required, within five days of receipt of the
. above recommendation, to submit to the board of education its recommendation
for settlement,

In the absence of locally'agreed~upon impasse procedures, the Act
provides for the following stepss

1. Animpasee is determined to exist if the parties fail to reach
agreement at least 60 days pidor to the budget submission date of the public
employer;

2, Om request of either party or upon the PERB's motion, the PERB
shall appoint mediators to assist the parties to effect voiuntary reso-
lution of the disputes

3« If an impasse continues, the PERB shall appoint a fact-finding
board of no more than three members, such board to have the power to make
publio recommendations for the resolution of the dispute;

4., If the dispute is not resolved at least 15 days prior to the
budget submission date, the fact-finding board is required to submit its
findings to the superintendent of schools and to the teacher organization
involved aud to make public its findings and recommendations; and

5. In the event the recommendations are not acoepted in whole or in
part by either the board of education or the teacher organization, the
superintendent of schools and the teacher organization are each required,
within 5 days of receipt of the report, to submit to the board of education
recommendations for settling the dispute,

Although this memorandum will not review in detail the provisions of
the statute dealing with penalties for engaging in strikes, it should be
noted that the conduct of a teacher organization and a board of education,
both before and after a strike, if one ocours, is of great signifioance
with respect to possible penalties. The Aot provides that the PERB, in
determining whether an orgenization has violated the no-strike provisions

“of the Aot (for the purpose of determining whether the organization shall
lose the right to dues deduction) is required to take into aocount "(i)
vhether the employe¢ organization called the strike or tried to prevent it,
(11) whether the employee organization made or was making good faith efforts
to terminate the strike, and (iii) whether, if so alleged by the employeo

~organization, the publio employer or its representatives engaged in suoh

‘acts of extreme provocation ag to dotract from the responsibility of the
_employee organization for the strike" (Seotion 210(3)(e). In addition, it

s arguable that these same conditions must be considered by a court in

 determining whether or not to enjoin a strike (Seotion 211), Fiually, a
. court in fixing & fine for contempt must consider, among other things,
~"the impaot of the strike on the publio health, safety, or welfare of the
~ commnity! aud may consider whether the publio employer "engaged in such
~ aots of extreme provocation as to de ‘
36 organizg or the strik

8

Subdivision 2(

t from the rosponsibility of the
divieion 2(s) of Seotdon 751 of =



FOOTNOTFS

1. Recourse to the PERB for resclution of & dispute concerning ropresen- .

tation is available only if such local procedures do not exist
(seotion 205(5) (o).

2; The words "at least" are used because it is not entirely olear from the
statute whether consistenoy with procedures which may subsequently be
adopted by the PERB for application to state employees is also required.

3. The Aot also does not make clear whether there is a similar period
during which no challenge ocan be made if representation status is not
challenged at the end of the above period.

Prepared for
New York State Teachers Association by:
KAYE, SCHOLER, FIFRMAN, HAYS & HANDLER

425 PARK AVENUE
NEW YORK, N. Y, 10022

Yay 12, 1967




THE NEGOTIATING COUNCIL IN CALIFORNIA
AN INNOVATION IN TEACHER-SCHOOL BOARD RELATIONS

By
Clarence H, langstaff
Assistant County Counsel
Los Angeles County

THE BERKELEY CASE

The California Court of Appeal for the First appellate Distriot, in
deciding questions of first impression regarding California's 1965 Winton
Aot, recently saids

"Thus, the oonclusion is inescapable that the legislature intended
to bar representational eleotions from the field of publio school
employment and expressly rejeoted the colleotive bargainiung approach
of having a single employee organization represent all certificated
employees, "

In a footnote to this statement the court addedt

"This rejeotion has been rocognized as a novel innovation in the
field of public employment (Seotion of labor Relations, Committee on law of
Govexrnment Employee Relations, ABA, 1966 Proceedings, p. 151)." (Berkeley
Teachers Association v. Berkeley Federation of Teachers (9/25/67) 264
Advance California Appellate Reports (A.C.A.) 708, 720).

Plaintiffs and respondents, the Berkeley Teachers Assooiation and its
officers, individually and in their representative capacities, initiated
this action for declaratory and other relief against the Members of the
Berkeley Board of Education and the Superintendent of Schools of the Berkeley
Unified Scliool Distriot. The interveners and appellants are the Berkeley
Federation of Teachers and its President,

The consolidated appeals involved in this case are from an oxder
granting a preliminary injunction and a judgment permanently enjoining the
Berkeley Board of Education from holding an election among its certificated
teachers and other certificated employees to detexmine orgauizational repre-
sentation on a nine-member "Negotiating Council® oreeted by that Boaxd of
; hducetion pureuent to the Winton Act, :

The Appellate Court affirmed the judgment permenently enjoining the
Berkeley Board of Educetion from holding this election among its certifi-
cated employeee. , , 5

Pt The pleintiff Berkeley Teachere Aesooiation end the intervener Berkeley*[
S Federation of Teechere are each voluntary unincorperated agsoolations com=
posed of the Dis 'y certificated employeee.,f$§eh orgenizetio meete the e
~ ;gfetatutory d'finiti‘n of an employee organi‘ $4c "~(Ed. ‘ v




"Where the unauthorized copying displaoes what realistioally might
. have been a sale, no matter how minoxr the amount of money involved,
the interests of the copyright owner need proteotion,"

The language "no matter how minor the amount of money involved" flies in the face
of the oombined consideration of all four oriteria and prevents dealing with all
four oriteria in oonjunotion with eaoh other. It seems to be a oategorioal asser—
tion whioh, in effeot, wipes out the other three oriteria., At the very least, it
oreates suoh unoertainty as to endanger the meaningfulness of the entire seotion
as it was intended to authorize limited oopying and reccrding for educational
purpoges. »

As I have stated, while fair use (and its legislative history in the House
Report) is not what we really want, we shall live by our agreement to acoept ite-
provided it is the agreement we made. And we did not make any agreement which
inoludes the language '"no matter how minor the amount involved."

In still another aspeot, the Report of the House Committee on fair use is
unsatisfaotory and unwise. This arises out of the language in the House Report
(p+36) disoriminatorily restrioting fair use by eduoational broadoasts. Both
olassroom and broadoast teaohers should have the same right of fair use under the
oopyright law, We rejeot eny unjustified unfairmess to eduoational broadoasters.

II. THE NEED FOR REASONABLE USE OF NEW EDUCATIONAL TECHNOLOGIES

—

There sxe many aspeots of new technology in whioh the ourrent bills relegate
education to the horse and buggy era instead of admitting it into the jet age., I
shall mention three in particular"

(a) The problem is illustrated, first by the highly unsatisfaotory provisions
of Section 110(2)(D) of the Bouse-passed bill whioh denies copyright uses whexe the
work is on & student-asotivated transmission from a computer or other storage and
retrieval system, What is here involved is dial access progrems, computer-assisted

‘instruotion, and similar new educational technologies., This seotion virtually
bars individualized uses of the newer educational olassroom technology whose pur—
pose is to enoourage independent learning aotivities. This provision is highly
geieterious to effeotive teaching as we now know it, and should be completely

eleted,

Take for example the foreign language laboratory--and I use this merely to
1llustrate thie type of problems Schools buy tape-recorded speech patterns for
students to imitate. When the tape is used on a maohine in the room where the
student 1s looated (so that transmission is unnecessary), 8110(2)(D) does not
apply. Where the tape is used by means of a machine whioh transmits the sounds
at a teacher's aotivation, B110(2)(D) does not apply. But where the identical
tape is used in.the identical machine, but is aotivated by a atudent, en if he
~ 4g in the same room with the teacher, this would be forbidden by B110(2¥(D) or
~ if the student was i1l and abeent. and tries to meke up the legson later on the

'17 - very same systemy it is barreds Please bear in mind that we are not here neces= {
 sarily talking of cOpies--we are using mostly taPe we bought and paid for, and 5 T
 for the very purpose for which it was purchased, e.g.s to be heard by the student gj,_.k,

L in order thet

he uught 1eaz~n by mitgi ng the purchased tape,

£ s In the 1anguage laboratory we;qse the vexy copw we bought for the only
”"poseaigr&whigg it was bought, fThere i ¢ sh internal inoonsistency in the b 1




Education is inoreasingly moving in the direotion of indivualized learning,
It is beconming less and less teacher-oriented and more and more student-oxriented.
The trend is for the student to take greater responsibility for his learning
through self-direoted learning activities instead of formal teaching aotivities.
Seotion 110(2)(D) is a body-blow to all this.

(b) As part of this same teaching problem, I must refer to & provision of
5.597, one which fails to distinguish between clcsed circuit or point-to-point
instructional broadcasting, on the one hand, and open channel broadcasting, on
the other, This 1s based upon an error of faoct, Closed circuit transmissions
consist of limited, controlled, and non-public systems within the schoolsj they
are controlled or closed transmissions not available to the public. It is unreal=
istic and unreasonsble to treat them just 1like open channel broadcasts which can
be picked up by anyone whe tunes in.

Consequently, we believe that closed circuit or controlled transmissions
should be under a new provision which we have proposed to +he Congress.

(¢) And thirdly, in this area of new technology, there is the whole gamut
of problems related to the educational use of computers. I shall not expatiate
ot them, OCur main objeotive at this early stage in their use is the insistance
that

(1) input into the computer should not be infringement, and

(ii) such questions as the applicability of "fair use" should arise only at the
output stage.

This is a highly comtroversial and unsettled area, and the Senate passed S.2216,
to oreate a National Commission on New Technological Uses of Copyrighted Works,
to consider this problem and also machine reprocducticn, and their impact on

copyright law,

IXI, THE NEED FOR REASONABLE ACCESS TO COPYRIGHTED MATERIALS

while the problem of educational access to copyrighted materials is a broad
and underlying one, at this point I shall refer only to duration of copyright.

Since our first copyright law in 1790, a renewable term has been the chexr-
acteristic hallmark of American copyright law, The present law provides for an
initial period of 28 years copyright, remewable for a similar period of 28 years
after which the work goes into the publio domain. Failure to renew puts the work
in the publio domain after 28 years., ' :

. Current bills would work radical surgery on thie tested and unique American
~ policy by adopting a copyright period measured by the 1ife of the author plus 50
k fyears 6 .

S The Ad ‘Hoo Comnittee urges retention of the pmosent renawal provieion of 1awz
e 28—year initiel term of copyright plus & 26~year rencwal perdods As an alter-
 native, we favor the Reglster's proposal in his 1961 Reportt initial 28 ear,ferm
: 4 ,eyai texm, totaiine 76 years (instead of the present‘s




 App.2d 292, 296-301 /766 P.2d 7417} Ios Ans
**ﬁcgggthe rhood of RohR‘ ?Eélpmen. 54 Cali2d 684"

council, Then, section 13085 provides that the members of the negotiating
council are to be appointed, according to the proportionate allotment, by
the organizations representing certificated employees., The formule for
determining membership on the negotiating council does not take into
aocount the totnl number of certificated employees who are employed by the
District. It sets the proportion as nearly as practicable at the re.tio
which the certificated employee membership of each of the respeotivs
organizations bears to the total certificated employee membership of all
such organizations,

n/2] Purthermore, while seotion 13087 contemplates that a public
school employer may establish procedures for determining which of its
certificated employees are membexrs of one or more employee organizations,
an eleotion is not such a procedure. The procedure contemplated is merely
one of ascertaimment and verification. The term 'election' implies an
ability to choose between two or more alternatives, Certificated employees
who are members of an employee organization have no choice remaining open
to them. Their membership in good standing in an employee organization
must be accepted as a designation by them of that organization as authorized
to represent them on a negotiating council. The formuls of seotion 13085
for determining the entitlement of an employee organization to appoint
members to a negotiating council requires only that those employees who
are members of an employee organization way be counted., Under the Winton
Act, an election is an inappropriate procedure to ascertain or verify
membership in an employee orgenization." (emphasis by court; footnote omitted)

The court said that a reading of the Winton Act as a whole, although
it does not define the word "member" as applied to an "employee organize~
. tion" representing certificated employees, clearly indicates that “member"
is used in its normally accepted sense and is to be given its ordinary and
usual meaning of a certificated employee who Joins an employee organization
representing certificated employees. The court deolared that "the formula
for a certificated employee organization's entitlement to appoint members
on the negotiating council would be entirely frustrated if employees who axe
members of a certificated employee orgunization were determined by the sug-
gested election rather than by 'membership in good standing.'" (254 A.C.A.
708, 717} emphasis by court.) |

The court concluded its opinion as follews (254 A.C.A. 708, 719-720)1

"The Federation also argues that the Board may lawfully provide
for an eleotion among its teachers to detexrmine their choice of organizations
to repreaent them on the negotiating council as the Winton Act was designed
to adopt for public school employees colleotive bargeining devices long -
accepted in the field of private employment, As indicated above, section -
13088, 1ike its 1961 predecessor (Gov,Code, B 3509), expressly provides that .
. section 923 of the labor Code does not apply to public school employees. L

[78_/ Even in the absence of such & provision, it is well settled that by
~enacting gection 923 of the Labor Code, the Legielature did not intend to Chgrme

- extend to public employment the collective bargaining procedures and devices e
“fappiicable to private_ employment,. (Nutter Yo g_gy of Sante Monica, 74 Cals -
5 Mot Transit Authoriﬁ!gv. S

‘Rpte, 1, 355 P,2d 0573.L;7f~ sk




"The legislative history of the Winton Act indiocates that on
May 6, 1965, the Assembly flatly rejeoted two emendments substituting the
colleotive bargaining procedures applied in private employment. Thus, the
conolusion is inescapable that the legislature intended to bar represen-
tational eleotions from the field of publio school employment and expressly
rajected the colleotive bargaining approacsh of having a single employee
organization represent all certificated employees,

"/Tb/ In view of the above, we conolude that the eleotion en~
visioned by the Board's resolution was contrary to and in confliot with
the olear provisions of the Winton Aot, As the governing body of a
sohool district has no authority to enaot a rule or regulation that alters
the terms of a legislative enaotment (Renken v. Compton City School Dist.,,
207 Cal. App.2d 106, 114 /24 Cal. Rptr, 34]/), the court below properly
granted the relief requested by the Assooiation." (footnotes omitted)

It is not yet known whether the Supreme Court of California will
grant a hearing in this case,

THE OXNARD CASE

Filed earlier, oun July 19, 1967, was the 87 page "Memorandum of
Opinion" of the Superior Court for the County of Ventura in the case of
California Federation of Teachers, AFIL-CIO, et al,, Potitioners, vs,
Oxmard Elementaiy School, & School Digtriot, et al., Respondents;
Oxnard Educators Association, an unincorporated association, et al.,
Intexvenors, Ventura County Supexrior Court No. SP 45, 581,

In the Oxmaxrd case, the California Federation of Teachers sued the
Ozmard Elementary School Distriot contending, among other things, that the
Distriot's policy regarding the negotiating counoil was in violation of
the Winton Aot and that the Winton Aot was on many grounds unconstitutional
and invalid. Among other things, it was contended that the respondent
Distriot should not recognize the Negotiating Council because it had only
~ membership from California Teachers Assooiation organizations and because
it disoriminated against the Oxnard Federation of Teachers affiliated with
_Petitioner California Federation of Teachers,

 Regarding the Winton Aot, the Judgment together with supporting
- Findings of Faot and Conclusions of lav, filed and entered on September 1,
1967, ave attached hereto as exhibits, Partioular attention is dzreated to

' ;f:}paragraphe 4 to 9 of the Judgment. ;
1 The alternative writ of mndate was disoharged and the petition for

o relief by 1njunction end by writ of mndate vas denied by the Suporior




One alleged ground of invalidity of the Winton Aot was that it pro-
vides differently for publioc school distriots than for othexr local agenoies
of government. Thoe trial court believed that legitimate and purposeful
objectives were being sought by the lLegislature which "expeoted that the
employment of this medium for negotiation would effeotuate a time saving
to the employer in not having to meet and confer separately with two or
more employee organizationsj would also relieve the employer from having
to deal with divergent viewpoints and to perform the difficult task of
weighing and resolving interorganizational disputes (much of this would be
resolved at the negotiating oounoil level)s; would eliminate the possibility
of au employer playing one organization off egainst another and coming up
with sothing particularly constructive for the benefit of employees; and,
finally, would better facilitate a continuing and result-securing course
of conferring compared with what had been experienced in the past under the
wide open negotiation program featured by ocoasional concentrated campaigns
and confrontations generated for the purpose of achieving employment goals
(the latter type of contacts would appear to be less conduoive to harmony
and success and more likely to be accompenied by oonfliot and proliferation)."
(Pages 51 and 52 of typed Memorandum of Opinion, Oxnaxd case,)

The Opinion continuest

"Iittle troudble is encountered in finding a proper basis for
making a legitimate classification as between organizations of
educational type employees in school districts (the constant ele-~
ment we deal with) and organizations of employees (whioh perforce
would be of the non educational type) in publio agenoies of a non
educational type. Such classification basls is very obvious in the
area of negotiation on educational objeotives and instructional
programing (compulsory whether multiple employee organization exist
or nots thro negotiating counoil where multiple employee organ~
ization exist). The very subjeot matter makes the difference., The
employee members of the latter type organizations exre not engaged
in the instructing of students and therefore would not be conferring
on these subjects. * * *¥  (Page 53)

The court was satisfied that sufficient differences exist in the
structure and operation of the respective type of publio agencies involved
(educational agencies versus non educational agencies) to support the classi-
fication, Traditionally educational organizations have received separate

legislative treatment. (page 53) ' :

In justifying a different and distinot statute for school distriots
as distinguished from the state colleges or the state university, the court
sald "There are many distriots of varying size, with governing boards of
- varying composition as to education, training and experience as it relates
e diffioult area of employer and employee problems, This feature does -




The court distinguishes the school district problems regarding educa-
tional policy and working conditions from the comparable problems of the
state university and the state colleges. (Pages 58 to 60

The court recognizes as a "privilege" within the concept of the
privileges and immunities clauses of the Federal and California Constitu-
tions, the right of a minority empleyee organization, where multiple
employee organizations exist in the operation of a governmental ager.cy,
"to meet and confer directly with the employer and to put forward and seek
acceptance of a program which the leaders of the employee organization
(with likely the stamp of approval from the rank and file) believe will be
most beneficial for the employees of the public agency." (Page 61) The
court added" * * * ag to compulsory negotiation of educational objectives
and instructional programming, the privilege is that of the certificated
employee organizations (the employer must confer with them; whereas with
respect to negotiating directly ones own program with the employer instead
of trying to get a negotiating council to put all or some of it forvard,
the privilege is with the employee organization which can deal directly,)"
(Page 61) The comment should here be made that the employer school board

may ask the employee organization to take the matter up with the district
negotiating council.

The opinion intimates that the Legislature evidently has determined
that the negotiating council concept is a middle ground between what thc
Judge has labeled for convenience "the wide open bargaining process and
the exclusive barguining process," It is considered to be an experiment
in the area of employment relations as far as public school agencies are
concerned, to ascertain whether there is a workable middle course.

(Pages 61 and 62)

The Judge summarizes!

" ¥ % % In all probability the leglislature took note of the fect
that in allocating the experiment to the school districts those who
would be involved in it and affected by it would be a group of well
educated, sincerely motivated, and highly dedicated people working at
modest salaries for one of the country's most essential causes, the
education of youth. This selection, in a sense, is complimentary to
such employers and to such employee organizations.," (Page 63)

: The Judge conoludes that he "cannot say that the Winton Act is
unconstitutional® ‘(Page 63) and cannot say that for any of the reasons
reviewed in the opinion "the Winton Act is so unworkable or so unfair or so

‘infected by a combination of both those attributes that it should be de-
© olered imelid or & nullity by the Courts"  (Page 67)

.  ‘21  ¢59 3948§~1h £hé Oxhard cgée gcknbwledgés in‘his Memoranduﬁyof :
. Opinlon that the case will be appealed. As noted above, judgment was
. only recently entered on September 1, 1967, =

ull Toxt Provid




In olosing the discussion of the Winton Act, the summary evaluation
made by Dr, Jack P, Crowther, Superintendent of Los Angeles City Schools,
on the ocoasion of his recent General Staff Meeting held August 31, 1967,

indicates that syatem's approach to the third school yeaxr of experience
vorking with negotiating councilss

"Next I would like to oomment briefly on our Unified and College
Negotiating Councils, As you will recall, enactment of the Winton Aot
in 1965 superimposed upon our existing organization a new avenue for
communioations with teacher organizatioms, In the two Years since then
there has been a continuous maturing process going on among all of us.
There have been stormy sessions. There have been misunderstandings.,
But almost always these have ended in greater understanding, if not
always agreement, I want to compliment the Negotiating Counoils for
having provided us with a realistic alternative to some of the extreme
aotions and orises being experienced in many other states, There will
ocontinue to be some lack of agreement at times, of course. But I

have a realistio hope that whatever the issue, it will be approached
in an attitude of mutual respect."




