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Preface

Adam Smith seems to have been the first social theorist to
propose that the government finance education by giving parents '
money to hire teachers. 3ince then the idea has enjoyed recurrent
popularity. Smith's ideal of consumer sovereignty is built into a
number of American programs for financing higher education, notably
the G.I. Bill and various state scholarship programs. Federal, state
and local expenditures for elementary education have, however, been
largely confined to schools that are actually managed by public
officials.l Parents who did not like the neighborhood school pro-
vided By their local board of education have had to seek a private
alternative, and they have had to pay the full cost out of their own
pockets. v

In December, 1969, the U.S. Office of Economic Opprrtunity
(OEO) made a grant to the Center for the Study of Public Policy to
support a detailed study of "education vouchers". ("Vouchers" are a
convenient label for certificates which the government would issue to
parents, parents would give to an eligible school, and the school

would rcturn to the government for cash.) In March, 1970, the Center

lA number of states make tuition grants to handicapped children

who cannot be accommodated in the local public schools, so that the
child can attend a private school instead. There are also states with
remote rural-districts that still have no secondary schools, and

these disti'icts often pay students' tuition in neighboring districts
or in private schools. Several Southern states have tried to use
tuition grants to evade federal court orders to integrate their public
schools, but these schemes have all been struck down by the courts.

A number of foreign countries have also recognized the principle that
parents who are dissatisfied with their local public school should be
given money tc establish alternatives. For a description of the
Danish system, see Estelle Fuchs, "The Free Schools of De..mark,"
Saturday Review, August 16, 1969.
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submitted a Preliminary Report to OEO dealing with the possible use
of vouchers at the elementary school level. The text of this Pre-
liminary Report is reprinted in its original form as Section I of
the present Report. The legal appendices to the Preliminary Report
anppear, with some modifications, as Appendices A, B, and E of the
present Report.

The Report examined a wide variety of possible voucher systems
and considered the potential difficulties posed by each. It concluded
that some proposed voucher systems were unworkable, that some were
unconstitutional, and that many would work against the interests of
disadvantaged children. But it also concluded that certain kinds of
voucher systems might substantially improve the education of elemen-
tary school children, especially the disadvantaged. The Preliminary
Report therefore recommended that OEO try to find a local school
district willing to conduct a 5-8 year demonstration of a suitable
voucher system.

After completing its Preliminary Report, the Center embarked
on an eight month investigation of the feasibility of conducting a
demonstration project of the general type it had recommended. Super-
intendents of schools in all cities which were in full compliance
with federal requirements regarding racial integration and which had
a 1960 population in excess of 150,000 were contacted by mail.
Expressions of interest in the voucher concept from cities of all
sizes were followed up by Center staff. Public meetings were held
in interested cities around the country. State and local school
officials were contacted, és were interested teachers groups,
Darénts' organizations, civic groups and non-public schools.

In the course of this field work a number of practical problems
about implementing the proposal in Section I arose. A number of
alternative approaches and restrictions were also suggested. In the
fall of 1970, the Center therefore prepared Section II of the present
Report, as well as Appendices C, D, and F.
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In a few instances, Section II suggests minor modifications
in tlLe guidelines proposed in the Preliminary Report and reproduced
in Section I. The basic proposal has not, however, been altered in
significant ways. Our work with local communities has confirmed our
judgment that a voucher system should include the kinds of restrictions
proposed in Section I. It has also convinced us that if restrictions
are too rigid, a voucher :system is likely to be indistinguishable from
the present public school system. Most of all, however, our field
work has convinced us that the issues we discuss in Section II are
usually best resolved at the local level, in the light of local

conditions.

The present document is the product of many hands. No one who
worked on it agrees with every idea presented in it, but we have all

read and commented on one another's work. The contributors included:

Judith C. Areen, Fellow, Center for the Study of Public Policy

S:cephen Arons, Staff Attorney, Center for Law and Education,
Harvard University

Robert Bothwell, National Urban Coalition

David K. Cohen, Director, Center for Educational Policy
Research, and Associate Professor of Education, Harvard
University

Christceoher Jencks, President, Center for the Study of
Publi. Policy, and Associate Professor of Education,
Harvard University

Joel Levin, Pittsburgh, Pennsylvania

Patricia Lines, Staff AEtorney, Center for Law and Education,
Harvard University

Walter J. McCann, Jr., Associate Professor of Education,
Harvard University

Stephan Michelson, Research Associate, Center for Educational
Policy Research and Lecturer in Education, Harvard University

Marshall S. Smith, Research Associate, Center for Educational
Policy Research, and Acsistant Professor of Education,
Harvard University

Peter Williams, Esq., Cambridge, Massachusetts
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1. An Overview

The Case for Competition and Choice

Conservatives, liberals, and radicals have all complained
at one time or another that the political mechanisms which sup-
posedly make public schools accountable to their clients work.
clumsily and ineffectively. Parents who think their children are
getting inferior schooling can, it is true, take ir srievances
to the local school board or state legislature. 1If legislators
andlschool boards are unresponsive to the complaints of enough
citizens, they may eventually be unseated, but it takes an enor-
mous inv:sstment of time, energy, and money to mount an effective
campaign to change local public schools. Dissatisfied though
they may be, few parents have the political skill or commitment to
solve their problems this way. As a result, effective control
over the character of the public schools is largely vested in
legislators, school boards, and educators, not parents,

If parents are to take responsibility for their child-
ren's education, they cannot rely exclusively on political pro-
cesses to let them do so. They must also be able to take indivi-
dual action in behalf of their own children.,

At present, only relatively affluent parents retain any
effective control over the education of their children. Only
they are free to move to school districts with "good schools" (and
high tax rates). Only they can afford non-sectarian private
schooling, The average parent has no alternative to his local
public school unless he happens to belong to one of the denomina~-




tions that maintains low~tuition church schools. Only a few
denominations do.

The system of education vouchers proposed in this report
will, we believe, encourage the development of many new alterna-
tives, open to every parent. This would make it possible for
parents to translate their concern for their children's education
into action. If they did not like the education their child was
getting in one school (or if the child did not like it), he could
go to another. By fostering both active parental interest and
educational variety, a voucher system should improve all partici-
pating schools, both public and private.

Under the proposed voucher system, a publicly account-
able agency would issue a voucher for a year's schooling for each
eligible child. This voucher could be turned over to any school
which had agreed to abide by the rules of the voucher system.

Each school would turn in its vouchers for cash. Thus, parents
would no longer be forced to send their children to the school
around the corner simply because it was around the corner. If

the school was attractive and desirable, it would not be seriously
affected by the institution of a voucher plan. If not, attendance
might fall, perhaps forcing the school to improve.

Even if no new schools were established under the
voucher system, lile responsiveness of existing schools would
probably increase. But new schools will be established. Some
parents will get together to create schools reflecting their
special perspectives or their children's special needs. Educators
with new ideas -- or old ideas that are now out of fashion in
the public schools -- will also be able to set up their own
schools. Ertrepreneurs who think they can teach children better
and cheaper than the public schools will also have an opportun-
ity to do so.

None of this ensures that every child will get the edu-
cation he neceds, but it does make such a result more likely than



at present.

All these arguments have, of course, been used over and
over to justify the maintenance of free markets and competition in
areas other than education. Why, then, have virtually all Ameri-
can communities allowed elementary and secondary education to
remain a monopoly or at best a duopoly?

Monopoly situations are usually justified by one of
three arguments:

-- "Competition would be technologically inefficient in
chis field."

-- "Consumers are not competent to distinguish between
good and bad products in this field, so competition
would lead only to more imaginative forms of fraud."

-~ '"Competition in this field would encourage consumers
to maximize their private advantages in ways that are
inimical to the general welfare."

lPublic subsidies are normally available for a child's education
only if he attends a school managed by the local board of educa-
tion. In most cases the child's family has little or no choice
about which school this will be.

Church subsidies are available in many communities if the child
attends a parochial school, but there is seldom much competition
between public and parochial schools. This reflects the fact that
neither the public nor the parochial system has any economic in-
centive to expand. On the contrary, when either the public or the
parochial system increases its share of the market, it must either
decrease its expenditures per pupil or increase its tax or tithing
rate. Additional students thus mean more financial problems, not
fewer. The result is that both systems have a vested interest in
the other's continued survival and popularity.

The incentives affecting independent schools are somewhat more
effective, since most independent schools charge enough tuition to
cover the marginal cost of adding a student. Independent schools
therefore have an economic incentive to broaden their appeal and
please more parents. But their share of the market remains limited
by the fact that they get no outside subsidy. As a result, they
have little impact on the range of alternatives open to the major-
ity. '



Let us examine the applicability of these three arguments to
ecducation.

The "technological" argument for educational monopoly
may have had some relevance in the days when most Amevicans lived
in sparsely settled rural areas. It was hard to get enough chil-
dren together in one place to pay a single teacher's salary.
Competition could (and sometimes did) prevent any school from
being established. Today, however, most Americans live in densely
populated areas, where it is perfectly feasible to maintain seve-
ral competing schools within reasonable distance of any family.
Leogistical arguments against diversity, competitiOn, and choice in
education have therefore become irrelevant.

Proponents of public monopoly also talk a good deal
about economics of scale, especially at the high school level.
There is, however, no solid evidence that such economies are real.
Big schools can provide certain resources (a physics lab, a Span-
ish teacher, a swimming pool, etc.) at less cost than small
schools. But noboédy knows whether these resources increase the
likelihood that a school will turn out competent, civilized adults.
Recent disorders in many big high schools suggest that massing
large numbers of adolescents together in the same place may actu-
ally be dysfunctional. The possibility that competition might
result in smaller schools need not, then, be viewed with alarm.

It could be very healthy.

The "cullible consumer" argument for educational monopoly
is only slightly more persuasive. There are instances (e.g. pre-
scription drugs) where consumers really cannot judge the products
offered them. Rather strict regulation seems appropriate in these
areas. In order to justify governmental regulation, however, it is
necessary to show that the government is harder to gull than the
individual consumer. This is fairly easy to do in the case of
drugs. The government presumably has access to scientific evidence
about the effects of each drug, and this evidence is not readily



available or comprehensible to laymen. Analogous arguments with
respect to schooling seem more tenuous. The government can obtain
"expert'" opinions about the effects of any given school on various
types of children, whereas the average parent cannot obtain such
opinions. But there is no evidence that "experts" really know any
more than parents about the likely effects of specific schools on
specific children. There is no consensus about what causes what in
education, much less any scientific evidence to back a consensus.
This makes it hard to argue that the government should protect
children from their parents' naivete by denying the parents choice
about their children's schooling and imposing what the government's
experts happen to think '"best."

Cven if we were to accept the argument that "experts
know best,'" it would not follow that the best solution would be to
make education a public monopoly.. We do not, after all, have a
public monopoly on the production or distribution of drugs, even
though we assume that '"doctors know best.'" Instead, we have a
publicly regulated market, in which the patient is free to choose
both a doctor and a druggist. It would be perfectly possible to
establish a similarly regulated market in education. Indeed, such
a market already exists--but only for the affluent. The state
establishes certain basic rules about what a school has to do be-
fore opening its doors to the public. These rules cover physical
safety, teacher qualifications, and the like. But in most respects
affluent parents are free to send their children to any kind of
school they want. It is hard to see why affluent parents should
be judged competent to select their children's schools from a wide
range of alternatives while poorer parents are given no options.

The final arggment against competition and consumer
sovereignty is that if ﬁarents are encouraged to make educational
choices strictly in terms of private advantage, the cumulative re-
sult of these choices will be at odds with the general welfare.
Unlike the two previous arguments, this one is in some ways persua-



sive. Creating a completely free market for schooling would almost
certainly result in more segregation by race, income, and ability.
It would also result in a redistribution of educational resources
from disadvantaged to advantaged children. Taken together, these
changes would probably leave students from low-income families
further behind students from high income families than they are
now. This increase in inequality would in turn tend to widen the
gap and intensify conflict between racial groups, between economic
groups, and between political interests.

But monopolistic control over educational choices is not
the only way to avert these evils. Proponents of smog control,
for example, argue that so long as the choice is left to individual
consumers, not many auto purchasers will elect to pay for expensive
exhaust systems whose benefits go largely to other people. But few
proponents of smog control claim that the only alternative is to
nationalize the automobile industry. Most simply urge legislation
which forbids the sale of automobiles that pollute the air.
Similarly, we can ensure integration and equitable resource alloca-
tion in education without having the state operate 90 per cent of
the nation's schools. It would be perfectly possible to create a
competitive market and then regulate it in such a way as to prevent
segregation, ensure an equitable allocation of resources, and give
every family a truly equal chance of getting what it wants from the
system.

Criteria for Regulating the Educational Market

Those who want to give parents more voice in shaping
their children's educational destinies can be found almost every-
where on the political and educational spectrum. Their objectives
are almost as diverse as the objectives of education itself, and
their proposals for breaking the present public monopoly therefore
cover an extraordinary rangg of alternatives.



In recent years mary advocates of competition and choice
have united around a single slogan: "education vouchers." Th idea
of an education voucher is relatively simple. The government issues
the voucher to parents. The parents take the voucher to the school
of their choice. The school returns the vouchers to the government.
The government then sends the school a check equal to the value of
the vouchers. As a result, government subsidies for education go
only to schools in which parents choose to enroll their children.
Schools which cannot attract applicants go out of business.

Beyond'this, however, differences of opinion begin. Who
would be eligible for vouchers? How would their value be deter-
mined? Would parents be allowed to supplement the vouchers from
their own funds? What requirements would schools have to meet be-
fore cashing vouchers? What arrangements would be made for the
children whom no school wanted to educate? Would church schools
be eligible? Would schools promoting unorthodox political views
be eligible? Once the advocates of vouchers begin to answer such
questions, it becomes clear that the catchphrase around which they
have united stands not for a single panacea,but for a multitude of
controversial programs, many of which have little in common.

Tnese diverse voucher schemes can be viewed merely as
different approaches to the regulation of the educational market-
place. Some schemes propose no regulation at all, counting on the
"hidden hand" to ensure that the sum total of private choices pro-
motes the public good. Others involve considerable economic regu-
lation, aimed at offsetting differences in parental income and at
providing schools with incentives to educate certain kinds of
children. Still other schemes involve not only economic regulation,
but administrative regulations aimed at ensuring that schools which
receive public money do not discriminate against disadvantaged
children. Finally, some schemes would establish extensive regula-
tions to ensure that schools provided the public with usable infor-
mation about what the school was trying to do and how well it was



succeeding in doing it.

Chapters 2 and 3 of this report examine the problems of
regulating a voucher system. Before the reader plunges into these
details, however, he will probably find it useful to think rather
carefully about the criteria that might be appropriate for evaluat-
ing various proposals. No two readers will have the same values
about what education should be doing,and none will agree completely
with the standards we have applied when evaluating alternative
regulatory models. The next few'pages therefore describe the
assumptions and values which guided us in our evaluation, and
which led us to choose the regulatory system described in the final
section of this chapter.

In order to deserve support from the Office of Economic
Opportunity, a voucher plan should have two objectives:

-- To improve the education of children, particularly
disadvantaged children;

-- To give parents, and particularly disadvantaged
parents, more control over the kind of education
their children get.

These two objectives are not identical. For the most part we will

assume that they are compatible, but this will not be true in every
instance.

These broad generalizations require some elaboration.
First it is important to decide whether "improving the education of
the disadvantaged" means improvement relative to the education
offered advantaged children today. We believe that, at least in
education, closing the gap between the advantaged and the disadvan-
taged is of paramoumt importance. This conviction is central to
our proposals for regulating the educational marketplace, so the
reasons for it require explanation.

A generation ago the average American finished school
with roughly eighth-grade reading competence, while the bottom
quarter of the population was at about sixth-grade level. Mass
circulation newspapers, being aimed at the "middle majority" of the



population, also assumed something like eighth-grade reading com-
petence. This meant that most people in the least competent quar-
ter of the population could, with some difficulty and a bit of
misunderstanding, follow a daily newspaper. Today'the schools
have boosted the average reading competence of people finishing
school to the twelfth-grade level. They have boosted the average
competence of the bottom quartile to the ninth-grade level. The
gap getween the bottom quartile and the average for the population
has thus widened. A comparison of today's mass circulation news-
papers with yesterday's indicated that they too have raised their
standards, using larger vocabularies and more complex prose than
before. The net result could easily be that the least competent
quarter of the population is less likely to read the same papers
as the "middle majority." 1If this were in fact the case, the
cultural, political, and social isolation of the bottom quarter

would have increased, even though their absolute competence had
risen,

Man is indeed a social creature. His capacity to do

most of the things he cares about depends on his relationship to

~ his fellow men. If he is less competent than they, he will find
himself frustrated at every turn., If he is more competent than
they, he will be in a good position to get what he wants from life.
In a society of illiterates, a man who knows the alphabet is a
scholar and a gentleman. In a society of college graduates, he is
an illiterate. Translated into practical terms, this means that
a man's satisfaction in life depends more on relative advantage
than absolute attainment. We judge that this.is\particularly true
in education. It follows that the well-being of American society
depends less on its wealth, power, and knowledge than on the way
these things are distributed among the population.

We recognize that many Americans reject this view,
Nonetheless, if the upheavals of the 1960's have taught us anything,
it should be that merely increasing the Gross National Product, the




absolute level of government spending, and the mean level of edu-
cational attainment will not solve our basic economic, social, and
political problems., These problems do not arise because the nation
as a whole is poor or ignorant. They arise because the benefits of
wealth, power, and knowledge have been unequally distributed and
because many Americans believe that these inequalities are unjust.
A program which seeks to improve education must therefore focus on
inequality, attempting to close the gap between the disadvantaged
and the advantaged.

Having said that regulatory machinery ought to help close
the gap between the advantaged and the disadvantaged, we must also
say something about how this might be done.

First, America must reallocate educational resources so

as to expose "difficult" children to their full share of the
bright, talented, sensitive teachers, instead of exposing them to
less than their share, as at present. Merely equalizing expendi-
tures will not suffice to achieve this. Teachers are human, and
most of them instinctively prefer children who learn quickly and
easily over children who learn slowly and painfully. 1In order to
change these values, society must make working with disadvantaged
children a prestigious and highly paid career. This means that if
schools that enroll disadvantaged children are to get their share
of able teachers, they must be able to pay substantially better
salaries and provide substantially more amenities (e.g., smaller
classes, more preparation time) than schools which serve advantaged
children.

Second, America must alter enrollment patterns so that
disadvantaged children have more advantaged ‘classmates. A stu-
dent's classmates are probably his most important single ''resource,"
even though they do not appear in most calculations of per-pupil
expenditure. Children learn an enormous amount (both for better
and for worse) from one another. Equally important, a student's
classmates determine how much, if anything, he will get from his
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teachers. If, for example, a disadvantaged child attends a school
in which most children never learn algebra, his teachers will not
expect him to learn algebra, even if he is perfectly capable of
doing so.

All this implies that a competitive market is unlikely to
help disadvantaged children unless it is regulated so as to:

-- provide substantially more money to schovls that enroll
disadvantaged children than to schools which enroll only
advantaged children; and

-- prevent an increase in segregation by race, income,
ability, and '"desirabla" behavior patterns.

The second general requirement of a regulatory system is
that it give parents more control than they now have over the kind
of education their children receive. We assume that increasing
parents' sense of control over their environment and over their
children's life chances is an end in itself both because it makes
parents' lives less frustrating and because it makes them more
effective advocates of their family's interest in non-educational

areas.

Increasing parents' control over the kind of education
their children receive should, however, also increase the chances
that their children get a good education. The more control parents
have over what happens to their children, the more responsible they
are likely to feel for the results. This could easily make them
take a more active role in educating their children at home. In
addition, parents tend to care more than public servants about
making sure that their child gets whatever he needs. The intensity
of the typical parent's concern is, of course, often partially or
entirely offset by his naivete about what would actually be good
for his child or by his inability to get what he thinks the child
needs. Nonetheless, we think that on the average parents are un-
likely to make choices that are any worse than what their public

schools now offer.
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For parental choice to make a difference, however, genuine
alternatives must really be available. ''Good'" education will always
be in short supply, even if the parents are given money to buy it.
Most (though not all) disadvantaged parents will want the same
kinds of education as advantaged parents. When the two groups
apply to the same ''good" schools, disadvantaged children will not
normally get their share of places. If disadvantaged parents are
to feel that they also have control over the kinds of education
their children receive, the market must be regulated in such a
way that disadvantaged children have a fair chance of being admitted
to the school of their choice,

The foregoing criteria do not exhaust the possible yard-
sticks for evaluating alternative regulatory systems. Before pre-
senting our proposals it may therefore be useful to review the
principal objections that others have raised to vouchers as a
device for promoting competition and choice,

First, integrationists fear that vouchers would make it
harder to achieve racial “ntegration. This might result in a
voucher system's being declared unconstitutional, as has already
happened in four Southern states. Even if the system were not
declared unconstitutional, it would be undesirable if it intensified
rather than alleviated racial separation.

Second, civil libertarians fear that vouchers would
break down the separation of church and state. Again, this might
result in a voucher scheme's being declared unconstitutional.
Even if it did not, it cculd unleash a series of bitter political
struggles from which America has in the past been relatively exempt.

Third, egalitarians have emphasized that an unregulated
market would increase the expenditures of the rich more than it
increased those of the poor, exacerbating present resource in-
equalities instead of reducing them.

Fourth, public school men have feared that the public
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schools would become the ''schools of last resort" and hence dumping
grounds for students no other schools wanted.

.
Finally, some educators have argued that parents are not

qualified to decide how their children should be educated and that
giving parents a choice would encourage the growth of bad schools,

not good ones.

The next sections show how these problems might be solved.

A Model Voucher System

In order to understand the proposals made in this report,
the reader must begin by reconsidering traditional definitions of
the terms ‘“public' and "private' in education. Since the nineteenth
century we have classified schools as '"'public" if they were owned
and operated by a govérnmental body. We go right on calling coll-
eges ''public'" even when they charge tuition that many people cannot
afford. We also call academically exclusive high schools '"'public"
when they have admissions requirements that only a handful of
students can meet. And we call whole school systems 'public"
even though they refuse to give anyone information about what they
are doing, how well they are doing it, and whether children are
getting what their parents want. Conversely, we have always called
schools ''private' if they were owned and operated by private organi-
zations. We have gone on calling these schools "private'' even
when, as sometimes happens, they are open to every applicant on a
non-discriminatory basis, charge no tuition, and make whatever

information they have about themselves available to anyone who asks.

Definitions of this kind conceal as much as they reveal,
for they classify schools entirely in terms of who runs them, not
how they are run. If we want to understand what is really going
on in education, we might well reverse this emphasis. We would
then call a school ''public'" if it were open to everyone on a non-
discriminatory basis, if it charged no tuition, and if it provided
full information about itself to anyone interested. Conversely,
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we would call any school "private' if it excluded applicants in a
discriminatory way, charged tuition, or witheld information about
itself. Admittedly, the question of who governs a school cannot be
ignored entirely when categorizing the school, but it seems consid-
erably less important than the question of how the school is
governed.

Adopting this revised vocabulary, we propose a regulatory
system with two underlying principles: 4
-- No public money should be used to support '"private"
schools.
-- Any group that starts a ''public' school should be
eligible for public subsidies.
Specifically, we propose an education voucher system
which would work in the following manner:

1. An Educational Voucher Agency (EVA) would be established
to administer the vouchers. 1Its governing board might be elected
or appointed, but in either case it should be structured so as to
represent minority as well as majority interests. The EVA might
be an existing local board of education, or it might be a new
agency with a larger or smaller geographic jurisdiction. The EVA
would receive all federal, state, and local education funds for
which children in the area were eligible. It would pay this
money to schools only in return for vouchers. (In addition, it
would pay parents for children's transportation costs to the school
of their choice.)

2. The EVA would issue a voucher to every family in its
district with school-age children. The valtie of the basic voucher
would initially equal the per pupil expenditure of the public
schools in the area. Schools which took children from families
with below-average incomes would receive additional payments, on
a scale that might, for example, make the maximum payment for the
poorest child double the basic voucher. .
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3. In order to become an "approved voucher school,'" eligible
to cash vouchers, a school would have to:

a. accept a voucher as full payment of tuition;

b. accept any applicant so long as it had vacant places;

c. 1f it had more applicants than places, fill at least
half these places by picking applicants randomly and
fill the other half in such a way as not to discriminate
against ethnic minorities; :

d. accept uniform standards established by the EVA regarding
suspension and expulsion of students;

e. agree to make a wide variety of information about its
facilities, teachers, program, and students available
to the EVA and to the public;

f. maintain accounts of money received and dlsburaed in a
form that would allow both parents and the EVA to
determine whether a school operated by a board of educa-
tion was getting the resources to which it was entitled
on the basis of its vouchers, whether a school operated
by a church was being used to subsidize other church
activities, and whether a school operated by a profit-
making corporatlon was siphoning cff excessive amounts
to the parent corporatiom;

g. meet existing state requirements for private schools
regarding curriculum, staffing, and the like.
Control over policy in an approved voucher school might be vested
in an existing local school board, a PTA, or any private group.
No governmental restrictions would be placed on curyiculum, staff-
ing, and the like except those established for all private schools
in a state.

4, Just as at present, the local board of education (which
might or might not be the EVA) would be responsible for ensuring
that there were enough places in publicly managed schools to
accommodate every séhool-age child who did not want to attend a
privately managed school. If a shortage of places developed for
some reason, the board of education would have to open new schools
or create more places in existing schools. (Alternatively, it
might find ways to encourage privately managed schools to expand,
presumably by getting the EVA to raise the value of the voucher.)
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5. Every spring, each family would submit to the EVA the
the name of the school to which it wanted to send each of its
school-age children next fall. Any child already enroiled in a
voucher school would be guaranteed a place, as would any sibling of
a child enrolled in a voucher school. 8o long as it had room, a
voucher schocl would be required to admit all students who listed
it as a first choice. 1If it did not have room for all applicants,
a school could f£ill half its places in whatever way it wanted,
choosing among those who listed it as a first choice. It could
not, however, select these¢ applicants in such a way as to discrim-
inate against racial minorities. It would then have to fill re-
maining places by a lottery among the remaining applicants. All
schools with unfilled places would report these to the EVA. All
families whose children had not been admitted to their first choice
school would then choose an alternative school which still had
vacancies. Vacancies would then be filled in the same manner as
in the first round. This procedure would continue until every
child had been admitted to a school.

6. Having enrolled their children in a school, parents
would give their vouchers to the school. The school would send

the vouchers to the EVA and would receive a check in return.

We believe that a system of the kind just described
would avoid the dangers usually ascribed to a tuition voucher
scheme.

-- It should increase the share of the nation's educational
resourges available to disadvantaged children.

-- It should produce at least as much mixing of blacks and
whites, rich and poor, clever and dull, as the preseat
system of public education.

-- It should ensure advantaged and disadvantaged parents
the same chance of getting their children into the
school of their choice.

-- It should provide parents (and the organizations which

are likely to affect their decisions) whatever information
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they think they need to make intelligent choices among
schools.

-- It should avoid conflict with both the Fourteenth Amend-
mend prohibition against racial discrimination and with
First Amendment provisions regarding church and state.

The voucher system outlined above is quite different from
other systems now being advocated. It regulates the educational
marketplace more than most conscrvatives would like, and contains
far more safeguards for the interests of disadvantaged children.
We recognize that such restrictions will be considered undesirable
by some people. But we believe that a voucher system which does
not include these or equally effective safeguards would be worse
than no voucher system at all. Indeed, an unregulated voucher
system could bDe the most serious setback for the aducation of
disadvantaged children in the history of the United States. A
properly regulated system, on the other hand, could inaugurate a

new era of innovation and reform in American scnools.
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2. Seven Alternative Economic Models

The merits of the voucher system for distribution of
educational funds depend in part on how the value of the voucher
is determined and how schools are allowed to raise additional funds
beyond the value of their vouchers. All the plans discussed in
this chapter resemble one another in that they guarantee every
voucher school enough money to offer a program comparable in cost
to what the public schools provide. They differ in their approach
to the question of how (or whether) voucher schools might increase
their incomes beyond this level.

We shall consider seven alternative education voucher
plans, i.e., sets of ground rules for distributing money to voucher
schools. As noted above, the plans resemble one another in that
per pupil spending in the voucher schools would at least equal
what was spent in the public schools in the district before the
voucher plan went into ‘effect. The plans, however, regulate
schools' efforts to get extra money in different ways. The
seven basic models are set forth in Table 1.
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TABLE 1

Seven Alternative Education Voucher Plans

Unregulated Market Mocel: The value of the voucher is the
same for each child. Schools are permitted to charge what-
ever additional tuition the traffic will bear.

Unregulated Compensatory Model: The value of the voucher is
higher for poor children. Schools are permitted to charge
whatever additional tuition they wish.

Compulsory Private Scholarship Model: Schools may charge
as much tuition as they like, provided they give scholar-
ships to those children unable to pay full tuition. Elig-
ibility and size of scholarships are determined by the EVA,
which establishes a formula showing how much families with
certain incomes can be charged.

The Effort Voucher: This model establishes several different
possible Tevels of per pupil expenditure and allows a

school to choose its own level. Parents who choose high
expenditure schools are then charzed more tuition {(or tax)
than parents who choose low-expenditure schools. Tuition
(or tax) is also related to income, in theory the "effort"
demanded of a low-income family attending a high-expenditure
school is the same as the "effort' demanded of a high-income
family in the same school.

"Egalitarian' Model: The value of the voucher is the same
for each child. No school is permitted to charge any addi-
tional tuition.

Achievement Model: The value of the voucher is based on
the progress made by the child during the year.

Regulated Compensatory Model: Schools may not charge tuition
beyond the value of the voucher. They may 'earn" extra
funds by accepting children from poor families or educa-
tionally disadvantaged children. (A variant of this model
permits privately managed voucher schcols to charge affluent
families according to their ability to pay.)
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We will make several basic assumptions about the economic
context in which any voucher system should operate:

-- We will assume that the level of tax support for
education usually would rise at about the same rate under a voucher
system as it has under the present system. Where this assumption
is unjustified it will be discussed in connection with a specific
plan. In general, however, it seems wisest to assume that the
basic level of the voucher would be roughly comparable to what the
public schools are now spending per pupil. Some models would aug-
ment the basic voucher by making special payments for disadvantaged
children., Since expenditures on middle-class children are unlikely
to decline, these special payments for the disadvantaged would
increase overall expenditures, at least in the short run.

-- We will assume that the sources of tax support for
education would change in much the same way under a voucher system
as under the present system. We anticipate a gradual increase in
the federal share of education spending, and a gradual decline in
the local snare. Some federal share would indeed probably be
essential if the vouchers for disadvantaged children were to be
set higher than the norm for all children, because only the

federal government seems to have the capacity to provide such
supplements on a large scale,

-- We will confine our discussion to 'comprehensive'
voucher systems in which the amount of public money going to any
given school, whether publicly or privately managed, is almost
entirely determined by the value of the vouchers it receives.

This couald be achieved in one of two ways:

1. A local board of education might become the EVA for
its area, It would then receive the federal, state and local funds
to which the local public schools had traditionally been entitled,
plus whatever additional funds were available. It would disburse
all its money in the form of vouchers. A variety of complex account-
ing arrangements must be required to ensure that certain funds
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went only to public schools, but the net effect would be to make
overall tax support for each voucher school in the area a function
of the number and kinds of pupils it enrolled, not whether it was
publicly or privately managed.

2. The EVA might be independent of the local board
of education. The local board of education would continue to
operate schools in its area. The EVA would make payments to the
local board for the vouchers it collected from parents in the same
way that it would make payments to private groups. Ideally the
EVA would become the sole recipient of tax funds for education.
If however, it were politically necessary, a local board could
continue to receive some direct support from the local property
tax. The EVA would have to ensure that these funds did not give
publicly managed schools an unfair competitive advantage over
privately managed schools. In order to do this, the EVA could
simply require that when a local board of education submitted its
children's vouchers for payment, it also reported its receipts
from local tax funds. The EVA could then deduct these direct
payments from the check it sent to a local board for its vouchers.
This approach would eliminate local incentives to boost property
taxes, however, Instead of deducting the public schools' local
property tax receipts from its voucher payments, therefore, the
EVA might make the overall value of vouchers in an area a function
of local property taxes. The EVA could do this if it had federal
or state money to augment the value of private schools' vouchers
by the same amount that local taxpayers voted for public schools.
If taxpayers voted an increase in local property taxes, expen-
ditures in all voucher schools would increase. A voucher would
thus end up having two parts, one of which was determined by
local taxpayers, and one of which was determined by federal
and/or state legislators. This would, of course, be similar to

the current situation.
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In addition to these assumptions there are certain
economic issues which arise under any voucher system but which
do not affect the relative merits of alternative systems. These
includs the following:

-- Some existing federal and state aid programs might
be subsumed into the voucher program. The purpose of Title I of
the Elementary and Secondary Education Act, for example, might
well be achieved by using Title I funds to augment the value of
voucher payments for low-income children. Similarly, special
programs for the handicapped might take the form of augmenting
these children's vouchers.

-- In order to encourage diversity, a voucher system
ought to help new schools to get started. One way to do this
would be to establish a loan fund that would lend schools money
at low interest rates. A loan fund of this kind ought if possible
to be large enough to help publicly, 6 as well as privately,managed
schools deal with capital costs.

-- In order to ensure genuine choice, a voucher system
would have to enable parents to send their children to schools
that were beyond walking distance from their homes. This means
that a voucher system must pay transportation costs for children
who attend schools outside their neighborhoods. Such payments
should be added to the basic voucher, and should go directly to
parents. It is not desirable to make transportation costs part
of the basic voucher, since this has the effect of penalizing a
school economically for enrolling children from outside its
immediate neighborhood.

-- Assuming they are held constitutional, payments to
church schools would be roughly comparable to payments to other
schools. It might be desirable for legal reasons to make payments
to church schools somewhat smaller (80 percent?) than payments to
secular schools, and to require that churches contribute the
balance to cover the cost of religious instruction. The impact of
such a policy on the overall level of school expenditures would
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be negligible. The legal implications of the First Amendment
are discussed in more detail in Appendix A.

-- We assume that vouchers would be tax exempt.

We will apply four basic criteria to each model:
1. wWhat would the wodel do to school expenditures?
This question has two parts:

-- How would the model affect private expenditures?
-- How would it affect public expenditures?

The overall effect of a model on school expenditures involves a
calculation of trade-offs between the two.

-
-

2. How would the model affect the allocation of
school resources among different kinds of pupils?

Again, this question has two parts:

-« Would the new pattern of resource allocation be
more or less efficient, i.e.,would it increase or decrease over-
all school input.

-- Would the new pattern be more or less equitable,
i.e.,would it benefit the currently advantaged more or less than
the currently disadvantaged?

3. Would parents who are dissatisfied with the
education currently available to them be able to choose an option
they preferred under the proposed model? This question has three
variants:

-- To what extent would parents who are dissatisfied
with the level of resources now devoted to their child's educa-

tion be able to enroll their children in schools with more
resources?

-- To what extent would parents who are unhappy about
the racial, socio-economiec, academic, or cultural mix of pupils
in their children's present school be able to enroll their
children in schools that had different mixes of pupils?
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-~ To what extent would parents who are unhappy about
the philosophy and style of education in their children's present
schools be able to enroll their children in schools which were
more to their taste?

4, How would various political interest groups, and

especially the public school system, react to the proposed scheme?

We pay more attention to some of these criteria than
to others. 1In part this is because certain criteria are extra-
ordinarily difficult to apply. The reader will discover, for
example, that we make few firm predictions about the overall
effect of any model on the tax rate. This reflects the fact that
a firm prediction would require not just an enumeration of the
various factors that would push tax rates up or down, but an
estimate of the relative magnitude of these factors. Similarly,
we have said almost nothing about the effect of reallocating edu-
cational resources on the overall level of school output. Once
again, the reason is that educational research has turned up no
solid evidence about the relationship between school resources
and the outcomes of schooling. There is even less basis for
estimating the marginal return to investment in the education of
different kinds of students. Lacking such evidence, we cannot
say whether the nation's overall level of intellectual or social
competence would be higher if we allocated additional resources
to students who already do fairly well with the resources they
have or to students who do relatively badly.

It would, however, be disingenuous to pretend that
technical difficulties were the only reason for our putting more
emphasis on some criteria than others. We think some criteria
more important than others, and we think some outcomes of a
voucher plan desirable while others are undesirable.
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The impact of any given economic model on the overall
character of the educational system will also depend in part on the
ground rules regulating the recruitment, admission, and expulsion
of students to various kinds of voucher schools. In Chapter 3
therefore we propose ground rules which would treat publicly and
privately managed schools in precisely the same way, and which
would prevent any school from discriminating against disadvantaged
applicants. Most other advocates of education vouchers have pro-
posed less regulation of the admissions process.. Many have
assumed that privately managed voucher schools would be free to
take the most easily educated students, leaving the hard-to-
educate students for the public schools. Economic models which
look quite satisfactory if admissions procedures are closely re-
gulated often look far less satisfactory if schools are given
more leeway to pick and choose among applicants. The reader
should keep this problem in mind when looking at the alternatives.

1. Unregulated Market Model

Perhaps the simplest and certainly the commonest proposal
for vouchers is to provide every child with a flat grant or tax
credit which his family could use to pay tuition at the school
of ics choice. 'The amount of the grant would be determined by
legislators, but most advocates of the plan assume that the
grant would be roughly equal to the present level of expenditure
in the public schools. Most advocates also assume that public
schools would continue to exist, and that they would charge tui-
tion equal to the amount of the grant. This is the version of

vouchers advocated by Milton Friedman and others.1

The effect of a free market on the level of taxation
is unpredictable. The initial effect would be to raise the tax

1 gee Milton Friedman, Capitalism and Freedom,N.Y. 1962.
Chapter 6.
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rate, since the taxpayers would have to pay for children now

being educated at private expense. Nationally, this would increase
the tax burden about ten percent, but the jump would be much
sharper in some areas. This increase may, of course, take place
whether or not a voucher system is established. If public money

is not made available to Catholic schools, many of them are likely
to close in the next few years. Their pupils will enroll in the
public schools, pushing up public expenditures in precisely the
same way that a voucher system would.

Since a voucher system would allow more parents to
benefit from public expenditures for education, it probably would
lead to broader peclitical support for such expenditures. Under
present arrangements, parents with children in private schools are
seldom enthusiastic about higher taxes for support of public
education. If their children were likely to benefit from such
taxes, their attitude would perhaps change. This might push
public expenditures up over the long run.

An unregulated voucher system would, however, set in
motion other forces that might work against increased public expen-
ditures. 1If affluent taxpayers took a consistent, long-run view
of .their self-interest, they would presumably try to keep the
level of voucher payments low and finance their children's educa-
tion from private supplementation. This would spare them the
necessity of subsidizing the education of poor children. If
affluent taxpayers all reacted in this way, the result would
probably be a powerful political bloc dedicated to holding down
the value of the vouchers.

Affluent taxpayers may, however, not take a consistent,
long-run view of their interests. Instead, the primary conflict
of interest at any given moment may be between those people
who have or expect to have children in school, and those who do
not. If a family, however well-off,has several children in
school, higher vouchers would almost always serve its immediate
interest. Conversely, if a family has no children in school,
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vouchers of a high value would never serve its interest, no
matter what its income.

If the primary conflict of interest turned out to be
between ''parents' of all incomes and ''mon-parents' of all incomes,
there could easily be more effective pressure to increase tax
subsidies for education than at present. The number and charac-
ter of the families that gained or lost from raising school taxes
would remain much as at present, except that families who now
have their children in private schools would acquire an interest
in increasing rather than limiting publie subsidies. But affluent
parents with school-age children would have more interest in
raising the level of public subsidies than at present. Today, the
parent with a child in public school usually favors ''better
schools," but his interest in higher expenditures is often
tempered by his doubts that higher spending is really going to
benefit his children as much as educators claim. But if a parent
had enrolled his child in a school that charged tuition in
addition to the value of the basic voucher, he would view proposals
for increasing the size of the voucher as a way of reducing his
current out-of-pocket expenses. The reduction in his private
spending would exceed the increase in his taxes so long as he had
children in school. Direct help of this kind is likely to generate
considerable enthusiasm.

All in all, the effect of an unregulated market on
tax levels would probably depend on the relative importance to
affluent parents of their long-term interest as tax-payers and
their short-term interest as parents. This 1is hard to predict.
Still, it is quite possiblé that the voucher would gradually lag
further and further behind total expenditures per pupil.

The effect of an unregulated market on overall expendi-
tures for education would depend mainly on its effect on tax
support for education. An unregulated market would probably in-

crease private contributions to the cost of education. While
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some parents who now pay the full cost of private schooling

would get partial or full subsidies, many parents who now get full
subsidies would probably start supplementing their vouchers with
private money. The increase in private expenditures could, how-
ever, easily be offset by a relative or absolute decline in public
expenditures. Whether overall expenditure levels would ircrease or
decrease is thus unclear.

A scheme of this kind would result in a reallocation
of educational resources so that a smaller percentage went to
the poor and a larger percentage to the well off. Families of
varying income would all receive the same subsidy. This would
increase slightly the share of public expenditures on education
going to the poor, since current public expenditure patterns
show a moderate bias in favor of schools with middle-class pupils.
But this redistribution of public funds would be more than offset
by the capacity of affluent families to pay substantial additional
tuition. Admittedly, many schools would make an effort to provide
scholarships for poor applicants, but it would be unreasonable
to expect that any significant number of poor children would
attend these expensive schools on scholarships. An applicant
who can pay full tuition will almost certainly have a better
chance of going to most private schools than an applicant who
requires a subsidy.

An unregulated market would shift the decision about
how much to spend on education from local school boards to
families but only to affluent families, not poor ones. If large
numbers of affluent families chose to spend more, an unregulated
market would lead to increasing segregation along economic lines.
Indeed, this is one reason many middle-class families favor
voucher plans. They want to send their children to school with
other middle-or upper-middle-class children, and they see vouchers
as an easy and apparently legitimate way to do this.
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Some have argued that resource reallocation is of
limited importance so long as the basic voucher is high enough
to provide an adequate educational program for everyone. This is
a naivz view of the educational process. First, as we have seen,
an unregulated market offers no assurance that the basic voucher
could be kept high; it might well tend to decline relative to
the overall price of education. Second, even if the basic voucher
remained high, the absolute level of expenditure in a school does
not determine the resources it can command. Rather the critical
question is cften how the school's resources compare with its
competitors' resources. Suppgse, for example, hat schools
attended by poor children were to double their teachers' salaries
over the next five years. Suppose that schools attended by
middle-class children tripled their salaries over the same period.
The quality of the teachers in schools attended by poor children
would probably decline under these circumstances. It follows
that the quality of education provided by a school does not depend
simply on its per pupil expenditure,but also on how this expendi-
ture compares with that in competing schools. 1In addition, if
segregation increases, the relative cost of providing a given
service to disadvantaged schools will increase, while in an
advantaged school its relative cost will decline. We conclude,
then, that no politically practical level of basic payments
will assure quality education for the disadvantaged so long as

o her schools can spend more and can exclude the disadvantaged.

Within this context, an unregulated market could give
upper- income families an almost unlimited range of potential
program options. Low-income families would have a more restricted
range of choices, since (a) they could not afford any program
that cost more to operate than the value of their voucher, and
(b) they could not generally hope to find a school where the
majority of their child's classmates were from other than low-

income families.
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An unregulated warket is likely to commend itself to
middle-and upper-income families and to existing independent and
parochial schools. It may also commend itself to certain low-
income black groups who are interested in starting their own
schools and cannot seriously believe that anything could be worse
for their children than the existing public schools. The plan
would be opposed by the public schools. Elimination of middle-
class children from the public schools would make the lives of
public school men even more difficult than at present. It might
lead to a reduction in the public schools' financial resources
and it could certainly lead to a reduction in the quality of
teachers available in the public schools.

Qur overall judgement is that an unregulated market
would redistribute resources away from the poor and toward the
rich, would increase economic segregation in the schools, and
would exacerbate the problems of existing public schools without
offering them any offsetting advantages. For these reasons we
think it would be worse than the present system of public schools.

2. Unregulated Compensatory Model

In order to protect the poor against an unregulatead
marketplace, some advocates of vouchers have proposed making the
value of vouchers higher for children from low-income families.

Theodore Sizer and Phillip Whitten have proposed one
version of this plan.2 Families with incomes below $2,000 would
receive $1,500 vouchers. The value of the voucher would decline
to zero as the family's income approached the national average.
Families with incomes above the national average would receive
no subsidy. Sizer and Whitten clearly do not envisage this plan
as an alternative to the present system,but rather as a

Sizer, Theodore, and Whitten, Phillip, "A Proposal for a Poor
Children's Bill of Rights,'" Psycliology Today, August, 1968.

2
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supplement to it. They do not explain whether a child who

stayed in an existing public school would bring that school the
full value of his voucher, or whether he would only bring the
difference between his voucher and what the putlic school was
already receiving from other public sources for the student.

Were publicly controlled schools to receive the voucher in addi-
Lion to other public monies, it would be extraordinarily difficult
for privately controlled schools to compete. We will therefore
assume that the value of the voucher would be reduced by the
amount of current tax subsidy to any given school, putting
publicly and privately controlled schools on the same footing.

If this were done, the Sizer proposal would have the
effect of giving the poor some opportunity to buy their way into
privately controlled schools, just as the rich now do. It would
not give the middle classes such an opporturity, since they
would receive little or no subsidy and would not be able to pay
$1,000 or $1,500 tuition from their ovm resources. A scheme
of this kind would almost certainly be rejected out of hand by
legislators.

To make the plan politically acceptable, it would be
necessary to enable all parents to send their children to
privately controlled schools if they chose. The simplest way of
doing this while preserving the basic features of the Sizer pro-
posal seems to be to establish a system rather like the one we
proposed in Chapter 1. Each child would receive a basic voucher
of $750, regardless of family income. Schools taking
children from families with incomes below the national average
would receive additional payments. Unlike the model proposed
in Chapter 1, however, this model would allow schools to charge
tuition in addition to the voucher, at whatever level they saw
fit. Since few of the regulations on admissions policies pro-
posed in Chapter 1 would be workable if students had to pay
tuition, we will assume that privately controlled schools could
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select their students in any way they wanted, while the public
system would have to provide spaces for anyone the privately con-
trolled schools did not accept.

In order to appraise the likely effects of the unregulated
compensatory model, we must first estimate the likely effect of
the system on the overall purchasing power of various income
groups. Overall purchasing power will be the sum of the voucher
provided by the EVA, (which would decline as income increased)
and private tuition payments (which would tend to increase as
income increased). As one moves up the income scale, the value
of the voucher might decline faster, slower, or at the same rate
that private contributions increased.

If education is sold on the open market, like housing
or food, legislators are likely to take their usual attitude
toward subsidizing the poor. Low-income families may be given
somewhat larger vouchers than middle-income families, but the
difference is unlikely to Le as large as the difference in
private purchasing power between low-and middle- income families.
Food stamps, for example, help equalize the purchasing power of
rich and poor in a grocery store, but not enough to ensure that
the poor eat as well as the rich. The same pattern is repeated
in housing, where the poor are sometimes given modest sulisidies,
but never enough to outbid the wealthy. So too in education,
legislatures may provide poor parents with slightly larger vouchers
than rich parents, but (as the legislation discussed in Chapter 4
illustrates) the difference is not likely to compensate the poor
for their inability to spend private funds on education.

1f legislatures behave as they have in the past, then,
the "compensatory' features of this model would be of limited
importance. Well-to-do families would be able to spend far more
on their children's education than poor families. The effects of
a compensatory free market model would therefore be similar to
those of a completely unregulated market. There would be
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differences in the degree to which the two models promoted
segregation and the degree to which they widened the gap between
rich and poor, but the basic pattern would be the same.

Juppose, however, that a legislative body chose to
establish a compensatory voucher system which aciually equalized
the average purchasing power of families in different income groups.
In order to do this. it would need empirical data on the willing-
ness of families at various income levels to spend their own money
for privuace tuition. The result of such studies would vary drama-
tically, according to what the family would actually buy for diff-
erent prices, which would in turn depend on local market conditions
at the time. Nonetheless, let us suppose that a formula were
developed for predicting the average private contribution that a
family with any given income will make from its own funds. Let us
also suppose that a legislature fixed the value of the voucher so as
to bring each income group's average purchasing power up to some
specified level, say $1,000.

This would have a serious impact on the continued polit-
ical acceptability of the plan. Suppose, for example, that
families with $5,000 annual incomes were found to spend an average
of $50 per child on tuition and therefore received vouchers worth
$950 per child. Some of these families might be willing to spend
as much as $100 of their own money to get their child into a
better school, while other families might not be willing to spend
anything. The overall difference in purchasing power between
the most and least motivated parents in this bracket would still
be only $100. This means that most schools which were open to one
$5,000 family would also be open to the other. Now suppose the
average contribution of a family with $15,000 is found to be $500
per child, entitling it to a $500 voucher. Under these circum-
stances some $15,000 families might be willing to spend only $250
per child of their own money, while others might be willing to
spend another $1,000 per child. The net effect would be that the
most motivated parents had $1,500 per child, while the least
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motivated had $750. This would mean that some children of the
well-to-do would not be ir schools as expensive as their indigent
neighbors while others would be in more expensive schools.

This picture actually seems somewhat far-fetched, how-
ever. If legislation were designed to ensure that every family
could end up with $1,000 per child by making ''reasonable'" effort,
almost all schools would probably set their tuition at or near
$1,000. Every family would then have to spend this much in oxrder
to get its children into a satisfactory school. Since the bulk
of these payments would be coming from middle-income families, it
seems reasonable to anticipate continuing pressure from these
families for increases in the value of their vouchers. The effect
over time would probably be to eliminate the differential between
vouchers paid to middle-and lower-income families. Once again,
then, what began as an unregulated compensatory plan would
probably end up as a completely unregulated plan, in which almost
all parerts received roughly equal payments and were free to supple-
ment them from their own funds. We have already analyzed the con-
sequences of such a plan in the previous section.

3. Compulsory Private Scholarship Model

The Compulsory Scholarship model resembles the unregu-
lated market in that schools would be allowed to charge whatever
tuition they wished. But they would also be required to provide
enough scholarships so that no appiicant's family had to pay more
than it could afford. Several well-endowed private schools follow
this policy, as do a number of wealthy private colleges. The
colleges calculate parents' ability to pay from formulae developed
by the College Scholarship Service. They then guarantee every
successful applicant enough financial aid from one source or
another so that he can pay tuition, room, and board without getting
any more help from home than required by the CSS formula.
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If a scheme like this were adopted as public policy,
legislative bodies would presumably establish formulae equivalent
to those of the CSS. In theory, any public or private voucher
school would apply these formulae to raise additional funds from
its more affluent parents. If this money were allocated evenly
to all sorts of pupils, the effect would be to "overcharge' the
rich and "undercharge' the poor, relative to costs. There are,
however, a number of practical difficulties which make it unlikely
that the actual effects of this plan would differ appreciably from
the effects of an unregulated market.

The basic problem is that all schools want to increase
their incomes. If the basic voucher is fixed, and if the permiss-
ible level of tuition depends on a family's income, then the only
way to increase the school's income is to admit richer students.
If schools are required to admit a random sample of applicants,
they will develop programs and recruitment policies which appeal
mainly to applicants from appropriate economic backgrounds. If
all else fails, schools may set higher academic standards for
"scholarship'" than for ''mon-scholarship' students after admission,
encouraging mediocre students to withdraw if they are getting
financial aid and to stay if they are not.

The foregoing analysis suggests that it is impractical
to require voucher schools to subsidize needy applicants from
their own funds. All schools feel they need more resources than
they have. If they are allowed to charge tuition based on ability
to pay, most schools will decide that they need a fairly affluent
student body to provide these resources. And if that is what
they want, most schools will be able to get it. The '"compulsory"
private scholarship model is thus likely to end up almost indis-

tinguishable from a "voluntary'" private scholarship model, i.e.
g y P > >

the unregulated market.
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4. The Effort Voucher

While it seems to be impractical to force schools to
subsidize needy students from their own receipts, it might be
possible to establish a system in which the EVA did so. At first
glance the simplest way to do this is for each family to pay what
it can afford, based on some official formula, and for the EVA to
pay the rest. The difficulty with this is that if a family's
liability for tuition depends exclusively on its income and not at
all on what the school spends, the market no longer puts any check
on school expenditures. Schools will raise tuition higher and
higher in an effort to improve their programs, but parents will
pay a fixed amount of tuition based on their income. The rising
cost of education will therefore be absorbed entirely from the
public treasury. At this point legislators will almost certainly

intervene and put upper limits on what tuition a school can charge.

The most practical approach to this problem is probably
the one outlined by John Coons and his associates.” The Coons'
model gives every school a choice between four different levels
of expenditure, ranging from roughly the present public school
level to 2-3 times that level. Schools at the lowest level
would be almost completely subsidized by the state, although at
each level parents are expected to pay at least a'token charge.
The size of their contribution would depend both on the family's
ability to pay and on the cost of the school the family chose.
The government would contribute the difference between what a
family paid and what the school spent per pupil.

Coons assumes that the charges for attending expensive
schools, while only covering part of these schools' extra costs,

Coons, Johr. Clune, William;and Sugarman, Steven;, Private Wealth
and Public Education, Harvard University Press, May 1970. Coons
and his assoclates have developed a model statute for California.
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would keep the overall tax burden under control by keeping the
number of applicants moderate. Affluent families would be

charged more for attending expensive schools than these schools
actually cost. If, for example, schools were allowed to spend

no more than $1,500, some families might nonetheless pay $2,000

or more to send their children there. The model could, however,
also limit costs for affluent families to the level of expenditure
in the school of their choice. Such a maximum might make the
model more politically acceptable.

Coons' model seeks to allocate educational resources
on the basis of parental '"willingness' to pay rather than "ability"
to pay. Ideally, then, schools operating at any given expenditure
level would attract an economically representative student body.
Schools demanding different levels of economic sacrifice would,
however, attract students from very different cultural backgrounds.
Schoecls which demanded economic sacrifices for education would
attract families in which the parents were better educated than
the norm for their income group, more likely to hold regular jobs,
and more likely to be doing non-manual work. The values and
atmosphere of these children's homes would usually support the
values and atmosphere of the school, and the children would mostly
be diligent, disciplined, and easy to teach. Schools which
demanded lighter economic sacrifices and provided a lower level

of resources would attract the opposite sorts of families.

Evaluating this proposal in terms of the criteria out-
lined at the beginning of this chapter, we conclude that:

-- The model's impact on the tax rate is problematic.
The average tax subsidy per pupil would probably rise, but this
would depend n the formulae adopted to ensure '"equality of

sacrifice." The model,is designed to increase overall education

expenditures, and it would probably succeed.
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-- The model would redistribute resources away from
children whose parents had relatively little interest in education
and toward children whose parents had an intense interest in educa-
tion. The effect of this would be to accentuate the advantage
already enjoyed by children whose parents are willing to make
sacrifices in the children's behalf, and to accentuate the dis-
advantage of children whose parents are not willing to make such
sacrifices.

Whether the model would redistribute resources between
rich and poor families would depend on the precise formula adopted.
Coons argues that a formula could be developed which made the
cost of attending a high-expenditure school so great that many
upper-income families would not take this option. He believes,
indeed, that the correlation between school expenditiires and family
income could be kept at zero. If so, this would thus represent a
modest improvement over the status quo.

~= The model would allow parents considerable latitude
in determining how much they wanted spent on their children's
education. In this respect it is superior both to the present
system for financing public education and to the other voucher
models discussed in this chapter.

-- The model might well reduce the amount of segrega-
tion by race and income. It would presumably increase the amount
of segregation by ability and behavior patterms. It would thus
give some parents more choice about the race and socio-economic
background of their children's classmates. It would ration the
supply of able, well-behaved classmates by charging families more
if they sent their children to scheols with "advantaged" student
bodies. This charge would, however, supposedly be related to
ability to pay.

-- .The model would allow parents a wide variety of
program options, including options of varying cost.
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-=- The model would almost certainly be unpopular with
publicly controlled schools. This is because publicly controlled
schools would still be politically constrained to operate at
the lowest expenditure level allowed in thé model. The public
schools would thus find themselves both with the children whose
parents were least willing to make sacrifices for education and
with the least adequate resources.

Overall, our conclusion is that while the effort voucher
would lead to a substantial increase in parental choice, it would
also lead to a much greater spread between the 'best' and the
"worst' schools than exists within most public school systems today.
This would exacerbate inequalities in the outcomes of schooling,
insofar as these outcomes are at all influenced by the quality
of schools. Politically, the model may be attractive because it
would give interested parents a better chance of getting what they
want. Children with uninterested parents, on the other hand,
would be much worse off than today, first because they would go
to schools with less resources, and second because they would have
more disadvantaged classmates. While a system like this might be
popular in the short run, its long-term effect on the next genera-

tion seems to us undesirable.
5. "Egalitarian' Model

What we have called the "Egalitarian" approach to
vouchers would provide vouchers of equal value to all children
and would prohibit any school which cashed the vouchers from
charging tuition beyond the value of the voucher. It seems reason-
able to assume that the value of vouchers would resemble the
present and projected levels of per pupil expenditure in public
schools.
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Both publicly and privately managed schools would, of
course, be able to solicit money for special programs from
federal and state agencies and from foundations. Privately

, managed schools might also be able to obtain money from their
church i1if they were affiliated with one, from rich alummi if they
had any, and from rich parents of children in the school if there
were any.4 Both publicly and privatel controlled schools could,
of course, also obtain the additional funds by working together
to persuade legislators to increase the value of the vouchers.

An Egalitarian voucher would tend to equalize the alloca-
tion of educational expenditures among children from different
income groups. It might not eliminate disparities between districts,
but it would equalize expenditures within districts. Since most
studies of resource allocations within districts indicate that
rich children get slightly mcre than their share of the money,
while poor children get slightly less, the Egalitarian model would
produce a small improvement over the status quo in this respect.

Z;The possibility of obtaining contributions from rich parents and

alumni would presumably make schools somewhat more favorable to
applications from such pupils than to applications from the less
affluent. So long as contributions remained voluntary,however,
the experience of existing private schools and colleges suggests
that wealth would have a significant effect on admissions policy
only wiien the size of the anticipated contribution was very
large. Existing private schools and colleges do not appear to
be influenced by the fact that Parent A could be expected to
contribute $200 to the building fund whereas Parent B can not

be expected to contribute more than $20. They do appear to be
influenced by the fact that Parent C can be expected to contri-
bute $20,000 to the building fund whereas Parents A and B can
only be expected to contribute $200 and $20 respectively. The
number of parents sufficiently rich to iafluence admissions
decisions through potential capital contributions is small. We
doubt that any politically practicable system can be devised for
offsetting the advantage of being born with such parents. The
bureaucratic machinery and regulations needed to eliminate this
injustice would almost certainly cause more problems that it
would solve. -
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It does not follow, however, that the Egalitarian
voucher would actually equalize the allocation of educational
resources, as distinct from educational expenditures. There
is considerable evidence that it costs more to provide a given
resource to a poor child than to a middle-class child. Teachers,
for example, often prefer to teach middle-class children, and
many will accept a job with such children at a lower salary than
they would accept if they were going to have to teach lower-class
children. Similarly, physical resources seem to last longer
in middle-class than lower-class schools. This means that equal
expenditures do not ensure equal resources; on the contrary,
equal expenditures probably ensure unequal resources.

The Egalitarian voucher would not change the locus of
control over educational expenditures. The basic level of ex-
penditure would st’11 be determined by a combination of federal,
state, and local legislators. Individual parents and small
voluntary groupings of parents would still have relatively little
influence on expenditure levels.

The effect of an Egalitarian voucher on parental abil-
ity to choose a school with a desirable mix of pupils would
depend on the extent to which schools were allowed to exercise
discretion in selecting among applications. If schools received
exactly the same amount of money per pupil, they would in most
instances want to recruit and admit those pupils who cost least
to educate. School administrators also know they can get better
teachers and make their resources stretch further if they can
recruit talented, well-behaved students than if they cannot.

A school administrator's most rational strategy, given limited
fiscal resources, would therefore be to make his school as ex-
clusive as possible. Exclusion would, however, tend to be based
more on the characteris ics of students and less on the charac-
teristics of parents than in the models discussed up to this
point.
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Were this to happen, parents with talented and well-
behaved children would clearly have more choice than they now
do about the mix of pupils to whom their children would be exposed.
Parents with children who have trouble in school would have
relatively little choice, since they would be excluded from over-
applied schools, both publjic and private. This would be less
sure if strict regulations were put on discriminatory admissions
policies, but even then the pattern would persist to some axtent.
Parents with talented, well-behaved children are not, however,
always advantaged economically. It is not easy to tell whether
a system that promoted segregation along academic and behavioral
lines would give low-income families more or less choice than
the present system of neighborhood assignments.

Within the limitations imposed by equalization of per
pupil expenditure, the Egalitarian voucher would shift the locus
of control over school programs away from the local board of
education to a combination of parents and semi-public schools.

It seems clear, for example, that an Egalitarian voucher would
encourage the survival and growth of Catholic schools. It would
also encourage the growth of all-white schools unless administra-
tive and constitutional prohibitions against discriminatory ad-
mission policies were energetically enforced.

It is important to emphasize, however, that an Egali-
tarian voucher scheme would not provide unlimited program options,
because it would not provide enough money to do what many parents
and educators think necessary. Existing independent, non-parochial
schools almost all spend more money per pupil than do the public
schools. Since most of these schools have no significant source
of revenue other than tuition, accepting all voucher students
would mean cutting their expenditures to about the same level as
the public schools. Such a cut would mean abandoning what most
independent schbols regard as their most important asset, namely
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their high ratio of staff to students.5 Most independent schools
would prebably accept only a limited number of voucher students.
(If, as we propose in Chapter 3, cashing vouchers was contingent

on a non-discriminatory admissions policy, most independent schools
would probably decline to take any voucher students.)

while the refusal of independent schools to accept
vouchers is not in itself a problem, it does suggest that the
Egalitarian voucher fails to satisfy the interests of one group
of parents who are now acutely unhappy with the public schools.
These are parents whose fundamental complaint is that spending on
public education is too low. Such parents complain that public
school facilities are inadequate, that classes are too large, and
that children receive insufficient personal attention in the
public schools. There is no way to solve these problems without
spending more money, and an Egalitarian voucher does not offer
parents this option. Such parents' only recourse under an Egali-
tarian voucher scheme would be the same as at present: enroll in
a private school a: one's own expense, or move to a district
which supports educatiocn meorz generously.

If we assume that relatively few independent schools
would choose to become voucher schools under an Egalitarian
voucher scheme, we must ask whether any appreciable number of new
voucher schools would be established. The answer to this question
is not obvious. We suspect that most of the upper-middle class
parents who patronize existing independent schools want a brand of

5Independent schools almost all have smaller classes and hence
spend more money per pupil for teachers' salaries than do the
public schools. Teachers' salaries in private schools are
generally lower than in public schools, because many teachers
are willing to take lower salaries in return for smaller classes
and other advantages. The expenditure E%% upil on teachers'
salaries nonetheless usually exceeds pu ¢ school expenditure.
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education which requires substantially more resources than the
electorate is willing to vote for public education. Such parents
would probably not be much interested in creating wvoucher schcols
that had to stay within the budget limitations established by tax-
payers.

But not all dissatisfied parents are preoccupied with
the level of resources available for their children. Some are
dissatisfied with the way in which these resources are used.

Many black parents seem to fall into this category, in that their
primary demand is for schools they can call '"ours" rather than
"theirs.” A number of business firms have also shown interest in
trying to operate schools at roughly the same cost as the public
schools. Some claim that innovative staffing and instructional
patterns could achieve considerably more at about the same cost
as the present public system. There is no way to determine
whether this claim is really accurate except by letting them try.

If an Egalitarian voucher appealed mainly to Catholics
interested in parochial schools and blacks interested in btack-
controlled schools, it would probably not have a major disrup-
tive effect on the existing public schools. Nor would it necess-
arily arouse intense political opposition from school boards and
school administrators. If public school men were assured that
privately managed schools would (a) have to operate on more or
less the same budget as the public schools, and (b) have to take
their share of 'hard to educate' children, they might well
expect to hold their own in competition with these schools. Public
school systems in citles with large black populations might
reasonably anticipate the departure of substantial numbers of
black children to privately managed schools, but if this exodus
reduced the political turmoil now engulfing public education,
many public school men might think it a net gain. Public school
opposition to vouchers usually derives from fear of a massive
exodus of the middle-class students. An Egalitarian voucher
scheme would probably not have this effect.
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Taking all these observations togethei, we reach the
following conclusions:

-- The Fgalitarian model would produce less segregation
by race, income, and ability than any of the unregulated models.
But unless stringent restrictions wers placed on the right of
over-applied schools to select their own students, the Egalitarian
model would still produce more segregation by ability than most
existing public school systems.

-- The Egalitarian model would result in a much more
equitable allocation of educational resources between rich and
poor than the unregulated models. But because it would probably
increase segregation by ability, the Egalitarian model would also
increase cost differentials for many resources. As a result, it
might produce a less equitable distribution of actual resources
between rich and poor children than the present system, and it
would almost certainly produce a less equitable allocation of
resources between quick and slow learmers.

-- The Egalitarian model would do less than the un-
regulated models for parents who dislike the existing public
school system because the public schools devote inadequate re-
sources to their children. On the other hand, the Egalitarian
model would provide more saticscaction than the present system to
those parents whose complaints have to do with the way schools
are run rather than the rescurces at their command.

6. Achievement Model

All of the foregoing models assume that the value of
a voucher is determined by the characteristics of the family or
the child receiving it. There is another possible approach,
bowever, under which the value of a voucher is determined not by
how much the school ''meeds'" to educate the child, nor by how much
the parents "want to spend'" on the child, but by whether the
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school actually succeeds in teaching the child what the state
(or the parent) wants taught. This approach, traditionally known

as "payment for results," has recently been revived by a number of
business firms. Such firms have sought (and in several cases received,
contracts with school boards. Under these contracts the firm teachers
specified subjects to certain children and is paid more if the
children then do unusually well on some standard achievement test.

The basic assumption behind :his model is that society
can measure the effects of schooling and that we should therefore
reward schools which produce good effects while penalizing
schools which produce bad effects. We do not accept this assumption
We do not believe that it is possible to measure the most important
effects of schooling, and we do not believe it is desirable to
reward schools for producing relatively unimportant effects.

The only reliable measures of elementary schools'
effects are standardized cognitive tests. These measure such
things as vocabulary, reading comprehension, arithmetic skills, and
so forth.

Attitude measures are not generally thought to be very
reliable at this age level and their validity for predicting
subsequent behavior is almost completely unknown. The question,
then, is whether elementary schools should be rewarded for
producing high test scores. The answer to this depends first
on the intrinsic importance of test scores, and second on the
effect of such a reward system on the overall charadter of schools.

We know very little about the importance of elementary
school children's test scores to their later lives. Test scores
predict subsequent grades in school with moderate accuracy, but
that is hardly a basis for taking them seriously. A child's
scores also predict the number of years of school he is likely

to complete with considerable accuracy. His scores predict his
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subsequent occupational success rather poorly,though the relation-
ship is still significant, at least for whites.

The difficulty is that test scores measure both a
general aptitude factor that is unaffected by schooling and
specific skills that are subject to school influence. One cannot
tell from available data whether the general aptitude factor or
the specific skills lead to later success. Thus we cannot
tell whether a school that boosts a child's test scores is
appreciably improving his life chances. This kind of research
could be carried out, but it is far from obvious what it would
show. In general, even if we were to assume that schools which
boost test scor=s also boost life chances, the available data show
such a weak relationship between test scores and adult success
that it would be foolishh to make boosting scores the primary goal

of schooling.6

Our skepticism about test scores is reinforced by
repeated findings that the correlation between years of schooling
completed and later success is much higher than the correlation
between test scores and later success. Employers, in other
words, pay more and give more important work to pecpie with low
scores and a lot of schooling than to peecple with high scores but
little schooling. People who have spent a long time in school
appear to have values, habits and attitudes which make them more
useful to the average employer than dropouts, even if the drop-
outs are gbod readers, verbalizers, counters, and so forth.

The available data do not tell us whether people actually learn
these habits, values, and attitudes in school, or whether schools
simply retain people who already have them while screening out
people who lack them. One thing is clear, however. The

EFor an analysis of the best available data, see Otis Dudley

Duncan, ''Ability and Achievement,'" Eugenics Quarterly, March 1968.
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difference between the educated and the uneducated is not
primarily a matter of test scores, at least as far as employers
are concerned. This being so, it seems foolish to encourage

schools to act as if test scores were their most important output.

Some advocates of payment for results accept the view
that test scores are not very important in themselves, but argue
that a school which maximizes test scores is also likely to
develop other characteristics that will give students more control
over their 1ives. This argument may be correct, but we have seen

no evidence for it. We have already seen that the individuals

who do well on tests are not especially likely to be the indivi-
duals who do well in later life. We can therefore see no reason
for assuming that schools which produce high test scores will be
the same as schools which produce high incomes, happy parents,
concerned citizens, or whatever else a school ought to produce.

One final difficulty deserves attention. We know very
little about the non-school influences that affect students' test
performance. Socio-economic status and race are known to be
important, but a precise =easure of their importance is not
available. Yet if sc’ 5 are to be paid on the basis of how much
they boost students' .t scores, some system must be devised for
ensuring that this does not induce schools to take white, middle-
class children whose test scores are likely to rise rapidly, and
to reject black, lower-class children whose test scores are
likely to rise more slowly. There is no theoretical obstacle
to developing equations which predict individual achievement on
the basis of diverse non-school factors. We could then reward
schools when their students exceeded the predicted level, and
penalize them when their students fell below the predicted level.
But this would be extremely difficult to do politically.
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Our overall conclusion, then, is that we need far more
research on the validity of test scores as measures of school
output before we initiate a program which encourages all schools
to place more emphasis on such scores and less emphasis on other
outputs of schooling that both parents and educators have tradi-
tionally thought important. This does not, of course,mean that
no school should be encouraged to establish contractual arrange-
ments in which payments were proportional to gains on standard
tests. But this would be a matter of choice, not a district-wide

requirement.
7. Regulated Compensatory Model

The Regulated Compensatory Model resembles the Egalitar-
ian Model in that every child would receive a woucher roughly
equal to the cost of the public schools of his area. No voucher
school would be allowed to charge tuition beyond the value of the
voucher. If schools wanted to increase their expenditure per
pupil beyond the level of the vouchers, they could seek subven-
tions from churches or from federal agencies and foundations for
special purposes. They could also increase their incomes by
enrolling additional children who were in some way disadvantaged.
The extra costs of educating these children would be defrayed by

the EVA. The EVA would pay every school a special ''supplementary

education fee" for every child with special educational problems.

The most difficult question about the Regulated Com-
pensatory Model is how to decide which children have special
problems. Some cases are obvious, such as the physically handi-
capped. But no family wants its child officially labelled a

' even if this means that

""behavior problem'" or a ''slow learmer,'
the child's schcol gets more money to spend on his education. We
have considered several solutioms, none of which is entirely

satisfactory.
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The first possibility would be to apprwach the problem
directly. An over-applied school is likely to discriminate
against applicants whom it expects to have trouble -- and hence
to cause trouble -- in the school. In most cases this means
that the school expects the child to be a slow learner; in some
cases it means the school expects misbehavior. The most direct
way to help slow learners would be for the agency administering
the vouchers to give every child a standardized test (e.g. Metro-
politan Readiness) before he entered first grade. The agency
would not reveal the child's score on this test to the child,
his parents, or the schools to which the child applied. His
score would simply be placed in his file. A formula would then be
adopted for adjusting the value of each child's voucher according
to his test score. Vouchers might, for example, start at $750
for children who scored at or above tne national average. They
might rise to $1500 for children at the very bottom of the scale.
But nobody would know the value of any specific child's voucher.
When a school turned in its vouciers, the administrative agency
would compute their total value and send the school a check. It
would not tell the school which of its students were '"worth"

more and which were '

'worth'" less. (A school could, of course,
institute its own testing program if it wanted to do so, and
this would give it a rough idea how much any given child was

bringing in.)

It is important to emphasize that while'the amount of
money available to specific schools would depend on the initial
ability of their pupils, the amount of money the school spent on
any particular pupil would not necessarily depend on his ability.
The school could, for example, use its extra resources to provide
every child with small classes. This might encourage parents
with able children to enroll them in these same schools. Such
students could, in turn, both ease the school's problems in
attracting staff and serve as directly useful resources to less
adept classmates.
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The principal difficulty with this scheme is that
mental tests are understandably unpopular with many parents.
Minority groups are particularly likely to reject their use.
Whether such objections would be muted by the fact that the
testing program resulted in spending more money on minority
children is uncertain.

If direct testing of pupils were impractical or
politically unacceptable, the next best alternative would
probably be to collect socio-economic data from families with
children in each school. Families might, for example, be
required to state their taxable income for the previous year
when turning in their vouchers. If this were a sworn stotement
and was supposed to correspond with figures submitted to IRS,
cheating would probably not be a major problem. The agency ad-
ministering the voucher scheme could then make additional pay-
ments for each low-income child.

The difficulty with this scheme is that children from
low-income families are not necessarily hard-to-educate children.
The correlation between income and scores on the Metropolitan
Readiness Test, for example, seldom exceeds 0.4 and is consider-
ably less in many populations. If a school had a large number
of applicants among whom it could pitk and choose, it could
quite easily choose a first grade whose average score on most
standard tests was quite high, even though its median family
income was low. This possibility would be only slightly reduced
if statistics were also collected on parental occupaticns and
education.

The best way around this problem would be to insist
that schools admit applicants randomly. This would not, of
course, rule out selective recruitment and publicity. But schools
whose location, program, or publicity attractedllarge numbers of
poor applicants would almost certainly also attract large numbers
of low-IQ applicants. Thus a combination of non-discriminatory
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admissions and incentives for enrolling low-income pupils might
achieve the same result as direct incentives for enrolling low-IQ
pupils.

Another versicn of the Compensatory Model might be more
acceptable to those who take a strict view of the First Amend-
ment "'establishment of religion' clause. This version would
inflate the value of each child's voucher if he came from a
low-income family. The difficulty with this approach is that it
might be harder to sell politically than a system which paid
bonuses to schools for enrolling these same children. Suppose,
for example, that family income were deemed the only practical
way of discriminating between the advantaged and the disadvantaged.
Many middle-income families would probably object to having their
vouchers worth less than vouchers assigned to indigent neighbors.
They would rightly cite innumerable cases in which their indigent
neighbors' children were no more difficult to educate than their
own, and would argue that they were being discriminated against
simply because they worked harder and earned more. If, on the
other hand, the bonus was paid to the school rather than to the
individual, and if schools were not allowed to discriminate on
the basis of ability, many of these inequities might even out.
Barring deliberate selection, schools with low median incomes
will almost always have a harder overall job than schools with
high median incomes. This is fairly easy to demonstrate to any
interested parent -- though demonstrating it obviously does not
ensure that parents will accept the principle thét the schools
with the toughest problems should get the most money.

If the EVA wanted to place primary emphasis on economic
sanctions and incentives and did not want to regulate admissions
procedures at all closely, another version of the Regulated Com-
pensatory Model might be appropriate. If admissions procedures
were left unregulated, privately-managed schools would have a
‘considerable advantage over their public competitors in attracting
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middle-class parents, because they would be freer to exclude
students whom they judged undesirable for some reason. In order
to offset this advantage, it might be desirable to charge middle-
class parents for attending a privately-managed voucher school.
Charges would be based on an official formula which determined
ability to pay, but could not exceed the basic voucher (e.g.,
§750). Parents who sent their children to a publicly managed
voucher school would be admitted free, no matter what their
income. Children from families with below-average incomes would
be admitted free to either publicly or privately managed voucher
schoolé. The net effect would be to penalize affluent families
for leaving the public system, but not to penalize others. This
seems appropriate if other regulations place the publicly managed
system at a competitive disadvantage. It would not be appropriate
if publicly and privately managed schools were all on the szme
competitive footing, as we have urged.

In the short run, a compensatory scheme of this kind
would substantially increase both the tax burden and the overall
level of expenditure on education, since it would involve
spending more money on the disadvantaged and could hardly involve
spending less money on the advantaged. In the long run, on the
other hand, it might have the opposite effect, since it might
reduce the interest of advantaged parents in increasing expendi-
tures for education.

Such a scheme would also lead to an increase in the
‘percentage of educational resources going to the poor. If, as
seems likely, it also led to a greater measure of socio-economic
integration than the present system, a Regulated Compensatory
Model would presumably result not only in redistributing expendi-
tures but also in redistributing resources.
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The Regulated Compensatory Model would give schools
considerable latitude in determining their own expenditure levels.
It would also give parents considerable choice about the expendi-
ture level of the school in which they enrolled their children.

In both cases, however, the price of choosing high expenditures
would be dealing with large numbers of disadvantaged children.

A scheme of this kind would also be likely to produce
more racially, economically, and academically mixed schools
than the present system, giving more parents a choice as to the
kinds of classmates they wanted their childrea to have., But
again, the price of choosing more advantaged classmates would be
that the school had less adequate economic resources.

This is not to say that integration is likely to be
complete. We doubt, for example, that any politically feasible
system of economic incentives could induce over-applied schoo.s,
public or private, to enroll their share of the children with
severe behavior problems or severe mental retardation. Economic
incentives might, on the other hand, persuade over-applied schools
to accept children whose only fault was an IQ of 95 or an un-
usually large repertory of four-letter words. We expect, in
other words, that economic incentives could reduce or perhaps
even eliminate discrimination against pupils who belong to the
"'middle majority." Since incentives will not suffice for dealing
with extreme cases, special schools, which might be either publicly
or privately managed, would still have to take responsibility
for most of these children.

Finally, the Regulated Compensatory'Model would provide
parents of all kinds with a fairly wide range of program alterna-
tives. The only real option that would be excluded is the school
which combines unusually affluent children with unusually ample
resources. While this is doubtless the option many people really
want, it is not an option that can possibly be available to most
people under any system. Furthermore, a system that makes such
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schook available to a privileged few cannot hope to attain the
other goals which we think important.

The basic difficulty with the Regulated Compensatory
Model, of course, is political, but even this difficulty may not
be as serious as it looks. Its principal political virtue is
that it might well be attractive to the public schools. This
could be especially true in cities where large numbers of parents
have already deserted the public schools for independent or
parochial alternatives. The Regulated Compensatory Model would
offer all voucher schocls substantial additional funds for under-
taking to educate the most disadvantaged segments of the popula-
tion. Instead of exacerbating the flight of the middle classes,
a model of this kind might help the public schools finance a
program that would hold such parents.

A Regulated Compensatory Model might not be as attrac-
tive as the Egalitarian Model to most parochial schools, since
they seldom enroll many really difficult children. Nonetheless,
the compensatory model would give the parochial schools substan-
tially more public money than they are getting now. It would also
give them more than they would get under most proposed ''purchase
of services" schemes. The only important reason for them to
oppose it would be if it impecsed unacceptable restrictions on their
admissions procedures.

The major opponents of the Regulated Compensatory Model
are likely to be middle-class parents ﬁhb would like to be able
to take their children out of the public schools, get a voucher
of a certain value, and then be able to use their own money to
make the child's new school more affluent than the public system.
In the long run, such parents could be a potent political force.
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Conclusions

In weighing the seven alternatives outlined above, four
general conclusions stand out:

== The effects of various models on the tax rate and
on the overall level of educational expenditure are uncertain
without detailed estimates of the schedule of payments for differ-
ent categories of schools and children, and detailed projections
of likely parental choices among the alternatives available
under each scheme.

~- While most of the proposed schemes appear at first
glance to give the poor a larger share of total educational
resources than the present system, this appearance is often de-
ceptive. While the more adequately regulated models would lead
to more equal expenditures, most would also lead to more segrega-
tion by ability and/or income. A scheme which leads to more
segregation will raise the relative price of most resources for
disadvantaged children. Such relative price increases wuld
probably offset the effect of equalizing expenditures. Only the
Regulated Compensatory Models seem likely to give the poor a
larger share of the natioan's educational resources.

-- Any system which gives schools discretion in
choosing among applicants will inevitably reduce the range of
choices upen to parents whose children are deemed '"undesirable"
by most educators. Lotteries and quota systems might partly
offset the effect of educators' preferences for certain kinds
of children. But some system of economic incentives is also
needed to ensure that schools give disadvantaged students a
reasonable chance of getting into the school of their choice.
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-- The fundamental political and pedagogic danger
posed by most voucher plans is that a few publicly managed schools
would become dumping grounds for the students whom over-applied
schools, both public and private, did not want. The over-applied
schools would become privileged sanctuaries for students whom
educators enjoy teaching. In order to avoid this danger, a
voucher system must provide economic incentives for enrolling
"undesirable'" children.

The seven models analyzed in tliis chapter by no means
exhaust the full range of possibilities. Neither have we examined
all the possible consequences of each model, especially given the
variety of possible assumptions about admissions regulations to
accompany each economic model. We hope to cover these issues

more fully in our final report.7

7Three alternatives at least deserve brief mention: :

(a) The "California' Model. This model makes eligibility for
a voucher conditional on the local public school's having
mean reading scores substantially below the national average.

(b) The "Escalator' Voucher. This model makes the overall level
of tax support for the EVA contingent on the overall level
of private expenditures for tuition, by guaranteeing a
fixed ratio between the two.:"

(c) "Incentives for Integration.'" This model makes the value
of a school's voucher partially contingent on how close its
student body comes to some "optimal' racial, economic,or
academic mix.
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3. Matching Pupils to Schools

Proponents of vouchers have not given much attention to
procedures for matchingz pupils to schools. This is unfortunate,
since the problem is in many ways more corplex and potentially
controversial than the creation of economic ground rules for a
voucher system.

The matching of pupils to schools has three discrete
stages: ‘‘application,' “admission,' and '"transfer." 1In the
"application" stage, voucher schools seek applicants, and appli-
cants appraise schools. Schools may recruit actively, or they
may rely on such passive means as word of mouth, newspaper cover-
age of their activities, or the appearance of their buildings.
Schools may also recruit selectively, aiming to attract unusually
well behaved children, black children, white children, or child-
ren with certain talents. The danger at this stage is that many
families may fail to obtain the information they need to make
reasonable choices. The more sophisticated will find out about
the "best" schools and apply to them even if they are not near
their homes. But most disadvantaged families may well end up
"choosing'' the school nearest them unless there is some machinery
for informing them that other schools are available that might
serve their children better.

When applications close, some schools wiil have more
applicants than they have places, while others have more places
than applicants. We will call the first schools "overapplied"
and the second "underapplied'. At this point we enter the

"admission'" stage. Overapplied schools must accept some pupils
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and reject others. Unless some regulatory system prevents it,
these schools will accept the children they regard as ''desirable’
and reject those they regard as ''undesirable.” We will call

this ''selective'" admission in that it will inevitably discriminate
against some categories of applicants and in favor of other
categories. Children who are rejected by their family's first
choice school must go to their second, third,or fourth choice.

(We assume that under any voucher system a local board of
education would continue to exist, and that it would continue

to ensure that there were enough places in its district for

every child who did not want to attend a privately manzged school.)

After school opens, the matching process enters the
"transfer' stage. Schools will find that they would like to get
rid of certain children. They ask these children to withdraw --
usually at the ead of the year but sometimes more precipitously.
Some parents will also find that their child's school is not
what they had hoped. They may withdraw their child, either at
the end of the year or before. In some cases these children will
be able to get into another school. 1In other cases they will
have great difficulty. The rules governing both suspension and
expulsions therefoi.: require careful attention if every child

is to be given an education,

One of the great unanswered questions about the voucher
system is whether the overall problem of matching pupils with

schools will be large or small. To some extent a voucher system
contains a mechanism within itself for dealing with surplus
applicants. If a given type of school has excess applicants,
other similar schools can spring up to serve these applicants.
On the other hand, a look at existing private schools makes it
clear that competition of this kind cannot be expected to do the
whole job.

Some private schools have more applicants than places
despite the fact that there are hundreds of competing institutions.
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Sometimes this is because they lhave large endoﬁments and provide
services other schools cannot match. But applicant surpluses
could not be entirely eliminated by a redistribution of educa-
tional resources. Certain private schools would still have the
same appeal as an exclusive club. Many parents want their child-
ren to attend these schools simply because they are difficult to
get into. The family knows that if its children do get in, they
will have more carefully selected classmates than at most other
schools. They also know that because the school is hard to get
into, it has a prestigious diploma. This will be true to some

extent of any overapplied voucher school, public or private.

The three stages of matching will be discussed in
detail in the succeeding sections.

Application

A voucher program depends on parents' intelligently
choosing the right school for their child. Therefore, two

things must be provided as part of any voucher program.

-- Parents must be iﬁformed of all the available alter-

natives.

-- Parents must be able to obtain accurate, relevant, and
comprehensible information about the advantages and
disadvantages of each alternative.

Experience with other ''free market' . situations suggests
that these developments will not take place spontaneously.
Unregulated markets seldom ensure that consumers are aware of
every available product, and the; almost never provide consumers
with sufficient information to ~valuate these products. Low-
income families are particularly unlikely to be informed of the
full range of - choices open to them, and thus are particularly suscep-
tible to misleading and irrelevant claims.
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Voucher schools are likely to recruit selectively if
they can, and this may have more impact on the eventual mix of
students than either a school's admissions policy or its expulsion/
withdrawal policy. Some may make information about themselves
available in a selective manner, e.g., by advertising in a news-
paper which has predominantly middle-class readership. Others
will make claims designed to appeal to a particular clientele;
e.g., "The curriculum emphasizes. Afro-Americans' culture." Some
will simply encourage certain parents when they bring their child
to the school, while discouraging others. A school can easily
make an '"undesirable' parent feel unwanted at this stage without
violating any enforceable law or regulation. Similarly, it can
give potential applicants an IQ test. It can then tell parents
whose children do poorly that the child would probably have

trouble doing the work, and that he would really be happier in
some other school,

No system can eliminate these practices entirely or
avoid all their undesirable consequences. Some system of public
regulation can, however, help. It seems reasonable to assume
that no two local EVA's will establish preciszly the same regula-
tory machinery or guidelines. Nonetheless, certain general
problems will exist in every jurisdiction, and it is therefore
appropriate to suggest some possible mechanisms for solving them.
Ideally, each EVA should:

1. Ensure that every family is informed of the range of
alternatives open to it before applications close for
any school.

2. Ensure that '"'objective' information is collected about
each school which will answer parents' questions as
well as they can be answered.

3. Ensure that this information is available to parents
both in a clear, comprehensible printed form and through

face-to-face contact with counselors who can explain
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the printed information to those who do not understand
it.
" 4. Ensure that misleading advertising claims are controlled

and that "objective'" information provided to parents

is correct.

5. Investigate claims of fraud, discrimination, and decep-
tion, and take appropriate remedial action where these
claims are verified.

1. Making Parents Aware of Their Choices

If schools advertise and recruit selectively, many
parents will be unaware of the choices open to them. The EVA must
therefore provide some way of ensuring that parents know how the
voucher system operates, and that they know about all the different
schools.

Because the EVA will have to establish some procedure
for distributing vouchers, it seems logical to distribute infor-
mation at the same time. This would ensure that any parent who

had a voucher had also received information about what he could
do with it.

There are at least three possible ways of distributing
both vouchers and information: through the mails, through the
schools, and through EVA offices. (If the EVA were responsible
for a large district, it might be desirable to establish a number
of neighborhood offices.) Individual communities would doubtless
prefer different procedures. Distribution through EVA offices
seems generally preferable, however.

Suppose each parent had to visit an EVA office in
order to receive a voucher. The EVA could then ensure that parents
not only receive information about all available schools but
also that it be explained to them. Voucher '"counselors' could
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explain the written information the EVA provided on schools, and
answer any questions. EVA personnel would probably be more
objective than school personnel, since they would have no personal
interest in either recruiting children for a particular school or
discouraging them from applying to it.

The problem with this approach is getting parents to
the voucher offic.. At preéent, a parent usually calls or visits
a school to enroll his chiid. Under a voucher system, schools
would refer such parents to the EVA so that they could obtain
a voucher. One problem with this approach is that parents often
wait until the first day of school to enroll their children.

A voucher éystem requires earlier applications and decisions,
so that schools can make plans before September.

Each local EVA will therefore have to inform the parents
of all children of the requirerent that they visit a voucher
office and apply to a school sometime in the spring before the
child is to enter. A géneral mailing is an obvious device. In
some communities this would have to be supplemented by some form
of personal contact. Some local authorities would undoubtedly
adopt other procedures. No matter what procedures are adopted,
though, some children will show up for school in the fall who
did not apply the previous spring. These may be children who
have moved into the district during the summer, or children whose
parents were somehow missed in the dissemination of voucher
information. This problem will vary in magnitude and will pre-
sumably diminish as parents become familiar with the system.
Still, the problem will never disappear entirely. It will,

moreover, often be especially serious among disadvantaged families.

Late enrollees must also have some choice about where
they attend school. Schools might therefore be required to
reserve a certain number of places for them. The number of such
places, and the way in which they are filled, would depend on

the cHaracter of the local community.
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2. Providing Information

In order to exercise intelligent choice, parents must
not only know that there are alternatives open to them, but they
must also know what the alternatives are like. The EVA must
therefore establish an agency to collect and distribute information
about schools. This agency should see that (1) information
is collected, (2) the information is what parents need, (3) the

information is accurate, and (4) the information actually gets
to parents.

The easiest way to ensure that schools provide infor-
mation to the EVA is to make the provision of information a
requirement for cashing vouchers. The question of what information
the EVA should collect is more complex.

Federal and state agencies which helped to underwrite
the vouchers would doubtless require that the EVA collect certain
kinds of information. They might, for example, demand financial
~information about each school which would enable any interested
person to determine how each school spent its voucher money.

A school run by a private company would have to report its profit
rate; a school run by a local board of education would have to
report hcv much of its income had been diverted to children in
other schools; a church school would have to report how much of
its income had been paid to a religious order for the services

of teaching sisters: and so forth.

Local parents would also want the EVA to collect
information relevant to their choice among schools, and the EVA
should have full authority to do this. Such information would
fall into two categories: information that facilitated comparison
of schools with one another, and information that facilitated

Judgments about whether schools lived up to their own unique
claims. '
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In order to allow comparisons among schools, the EVA
would presumably collect certain information from all voucher
schools. 1Is the building fireproof? Does it have a gym? Does
it have outdoor play space? What percentage of the teachers
are certified? How old are they? How many have Master's degrees?
Is reading taught primarily by phonics? Is the program consciously
modeled after Summerhill? How many pupils are there in the

average classroom? How long is the schooi 'n session each day?

The EVA will probably also be =.xed to collect infor-
mation about student achievement. Information of this kind
is subject to serious abuse, and considerable effort must be
made to ensure that it is not misleading. The absolute level
of achievement in a given school is largely determined by factors
over which the school has no control, such as family background.
Furthermore, the overall level is not always a reliable indicator
of performance for specific kind of students (e.g., minority
students). If schools are to be compared in terms of test scores,
then, their relative effectiveness with groups from specific
socio-economic and ethnic backgrounds should be compared, not
just their overall scores. A testing program should also
provide information about students' performance on standardized
tests before they entered the schools as well as after attend-
ing it, so that differences in initial ability can be taken
into account. The technical problems involved in such pre-
sentations are not overwhelming, but they requiie more attention
than they usually get from local school districts.

In evaluating schools' unique claims, the EVA might
ask schools to suggest their own measures of success. If, for
example, a school claimed to develop '"responsible citizenship,"
it might suggest that the EVA count the number of its alummi
arrested in the previous year., If the school claimed special

success in preparing children for college, the EVA might ask the
school to provide evidence of such success.
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Items about which advertisements make frequent claims
should be automatically checked by the EVA. Thus, if many schools
make claims about average class size, the agency should establish
a definition of average class size and collect information about
it.

The data collection agency should be governed in such a
way as to make it responsive to the requests of particular inter-
est groups. Thus, if one interest group wanted to know how many
American flags schools owred, it should be easy to cocllect this
information. Some parents might use this information in evaluat-
ing schools, while others would ignore it. Honoring reasonable
requests for information from interest groups should ensure that
more diverse and informative data is gathered.

The agency must also have the power to verify the data
it collects. It should be empowered, therefore, to investigate
any complaints that the information released by a school is false.
If it finds deliberate fraud, it might be authorized to require
the school to publicize a retraction. Other appropriate sanctions
could also be provided. Because the EVA has the power to certify
that a school is not eligible to receive vouchers, it should be

able to demand adherence to its regulations.
3. Distributing Information

In addition to collecting data, the agency must take
responsibility for distributing it. It should presumably publiish
a booklet containing the information it has eollected about each
school. Tt must make this booklet as readily accessible as is
possible, with the data presented in easily comprehensible form.
The booklet ought presumably to give schools scme space to
describe themselves, too. It might also mail a newsletter at
reasonable intervals, with corrections and additions to the basic
information. '
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The EVA should not, however, rely on mailings alone
to distribute information about schools, any more than it can
rely on mailings to inform parents of the existence of voucher
schools. It should establish counseling services in EVA offices
which would help parents understand the basic materials and
answering questions about the school.

4. Monitoring Claims and Policing Discrimination

Schools will presumably advertise and recruit pri-
vately. If parents are to make sensible choices, there must be
some assurance that schools are presenting themselves to parents
truthfully and fairly. The EVA's data collection provides some
check on such advertising. Schools should be forbidden, for
example, from making advertising claims contrary to the EVA data.

Local EVA's could set other standards for truth in
advertising. The experience of the Federal Trade Commission sug-
gests these will be difficult to enforce; monetheless, some
effort is better than none.

5. Providing Advice

Parents will, no doubt, want information as to which
school is "best'". Not all parents will be able to visit all-
schools, nor will they necessarily feel confident in their
appraisals. It does not seem appropriate, however, for the EVA
to provide such advice. This is a field best left to private
groups: newspapers, counseling agencies, consumers' unions,
the Women's Civic League, etc. Such groups will naturally
be interested in school curricula. The EVA might want to
facilitate parents' access to private interest groups by pro-
viding them with space in its offices at the time parents

are registering their children to ensure greater diversity
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in viewpoint than would be provided if a single public agency
had to reach consensus as to which were the best schools. In
addition, private interest groups should help police the EVA,
ensuring that it responds to complaints and does not make ''sub-
jective'" judgments of quality in the course of providing informa-
tion.

In summary, the responsibility of the EVA during the
application phase is to counter a variety of potentially harmful
effects of school recruiting practices. The EVA must ensure that
all parents know that they have choices and what their choices
are. It must also provide recourse for those who have suffered
from unfair treatment by the schools. These responsibilities
suggest the need for a data collection agency, a counseling ser-
vice, and a complaint administration within the EVA.

Admission

We will examine seven possible sets of ground rules
for regulating admissions procedures:

1. No regulations whatever.

2. Lottery among applicants for at least 50 percent of all
places.

Lottery among applicants for almost all places.
First come, first served.

Quotas based on characteristics of applicants.

o b bW

Quotas based on characteristics of districts or neigh-
borhoods.

7. Admission based on geographic proximity.

The impact of these seven admissions systems would
obviously depend in part on which economic model was chosen by
the EVA. We will assume that the regulated compensatory model is
in operation. This would give schools additional money for taking
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children from low-income families. (Alternatively, they might
get additional money for taking children with low test scores.
This would be harder to sell politically, but as we shall see, it
would have pedagogic advantages under certain circumstances.)
They could not charge tuition under our preferred mode. In some
cases we will consider other economic models, but we will not
attempt an exhaustive treatment of all possible combinations of
economic models with adwmissions systems.

We will apply four general criteria when evaluating
possible adm®ssions procedures. ‘

1. Would the proposed regulations ensure that schools did

not discriminate against any category of disadvantaged
applicants? If a voucher system‘is to serve the inter-
est cf disadvantaged parents and children, admissions

regulations must at least prevent schools from discrim-

inating against such applicants. It is true, of course,

that economic incentives way encourage schools to admit

low-income applicants, but economic incentives of this

kind will not suffice to ensure that schools admit
truly disadvantaged children. Incentives which reward

the admission of low-income applicants will initially
result in schools'seeking out families which are short
on cash but long on other ''desirable" characteristics,
such as literacy, initiative, and self-discipline.
Unless some machinery is established for preventing
discrimination on the basis of IQ and behavior patterns,
overapplied schools will get big bonuses for taking the
most easily educated children of poor families, while
leaving the others to underapplied schools.

2. Would the proposed regulations convince disadvantaged

parents that their children had a fair chance of getting
into _any voucher school to which they applied? Economic
incentives will not persuade disadvantaged parents that
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there is no discrimination. Such parents may not

bother to apply to a popular school simply because they
will think c(hey have no chance of getting their child
in. Admissions regulations ought, if possible, not only
to ensure non-discrimination in fact, but ought also

to be designed so that all parents perceive that dis-
crimination is not taking place.

Would the proposed regulations ensure that all schools

end up with racially, economically, and academically

mixed student bodies? Regulations preventing discri-

mination against theé disadvantaged should, when coupled
with ecounomic incentives, do at least as much as the
present neighborhood school system to ensure racial,
economic, and ability mixing in schools. In theory,
however, a voucher system caild go much farther and

try to establish a pupil assignment system which
required such mixing- in every vcucher schooi, even when
its applicants were almost all of the same race, income
group, ability, or whatever. We are not enthusiastic
about such regulatory efforts. Certain voucher schools
will attract large numbers of disadvantaged children,
while others will not. This seems perfectly acceptable
if the matching process is voluntary on the part of
both schocls and parents. If disadvantaged children
were excluded from certain schools, or if schools
enrolled large numbers of disadvantaged children only
because they had no other appliéants, the division of
labor would be involuntary and probably destructive, but
if schools are deliberately established primarily for
disadvantaged children, and if disadvantaged parents
prefer these schools to predominantly middle-class ones,
we would not favor an arbitrary attempt to impose ;acial

or economic integration by administrative fiat.
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This judgment may seem inconsistent with our earlier
argument that disadvantaged children generally benefit
from attending school with advantaged classmates. The

' Logic, observa-

key phrase, however, is ''generally.'
tion and the available data suggest that most dis-
advantaged children in existing public schools are
better off when their school also enrolls advsntaged
pupils than when it does not, but what applies to
"most" children does not necessarily apply to any
particular child, and what applies to the existing pub-

lic system would not necessarily apply to future vouch-

er schools. Certain disadvantaged children may do
better in schools where they do not have to compete with
advantaged children., If schools dealing with disad-
vantaged children had different kinds of teachers,
different curricula, and different relationships to
their community, the number of children who were better
off in such schools than in schools with predominantly
middle-class students might be even larger. Disad-
vantaged parents should, therefore, be free to enroll
their children in either an "advantaged" or "'disadvan-
taged''school, as they see fit. It is, however, impor-
tant to keep in mind that the only way to give these
parents a real choice is to prevent predominantly white,
middle-class schools from discriminating against
disadvantaged’applicants.

Would the regulations encourage or discourage the

establishment of new schools for the voucher system?

More particularly, how would they affect the nature

of the new voucher schcols that were established? We

expect the establishment of a voucher system to make
possible the establishment of new schools. We further
expect these to be new schools of two quite distinct
kinds, business enterprises and social or educa-
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tional experiments. A complete absence of admissions
restrictions would be best for encouraging the estab-
lishment of new voucher schools, but our concern for the
internal justice of the voucher system makes some
restrictions necessary. Any given restriction will,
however, have some effect on the climate favoring the
establishment of new schools. Our essential criterion
has been to opt for admissions procedures favoring ran-
dom admission of children. Under such a rule, the
schools will be discouraged only if they had counted on.
keeping out children whose education would be expensive
or difficult. We have, however, limited this effect by
puilding in mechanisms for the encouragement of compen-

satory education for disadvantaged children, the one
case in which selective admissions and specialized cur-
riculums might be the most desirable.

We turn then to the seven alternative systems for regu-

lating the admissions process,
1. No Regulation

If no admissions regulation were established, the
results would vary according to the economic model. 1In an unreg-
ulated market where every school could charge as much tuition as
it wanted, schools would almost all admit students according to a
double standard. Poor students would compete for scholarship
places; students who could pay the full tuition would have far
more places open to them. The result would be a combination of
economic and academic segregation. The students who were most
advantaged by either criterion would then get the most resources,
while the students who were least advantaged would get the least
resources. We have ditcussed the consequences of such a system
in Chapter 2. .
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If we assume a regulated compensatory model, on the
other hand, schocls would have considerable ir. ‘entive to attract
and admit low-income students. There would, however, be no
special incentive vo admit hard-to-educate children. 1 st voucher
schools would, therefore, try to select poor children who were
also bright and well-behaved. Thus, even a compensatory model
would have several unpleasant consequences if there were no addi-
tional regulations on admissions:

First, overapplied schools would probably end up segre-
gated by ability and behavior, which would also mear. some segre-
gation by race. Disadvantaged parents would see these schools,
whether publicly or privately controlled, as bastions of privi-
lege, to which only '"token'" low-income children were admitted.
Few disadvantaged parents would bother to apply. The net result

could easily be to erode rather than to strengthen the legitimacy
of the schools,

Second, low-IQ children and children with behavior
problems would probably be left to the less desirable schools.
These schools would have ever-increasing difficulties in attract-
ing staff and offering an adequate program. The more segregated
the _ystem became in torms of ability, the less likely a disad-
vantaged child would be to learn anything at zll.

Third, most existing public school systems would expect
privately operated voucher schools to concentrate on advantaged
children no matter what the system of economic incentives. They
would, therefore, expect to be left with a disproportionate share
of all disadvantaged children and would oppose the plan.

Fourth, the federal courts might declare the whole plan
unconstitutional. The Supreme Court has indicated that vouchers
cannot legally be used to aid private schools which exclude chil-
dren on the basis of race. A federal district court has taken
this argument even furtner, holding that the judiciary cannot be

experted to police discrimination by individual private schools.
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This implies that a voucher plan must include appropriate admini-
strative machinery for preventing discrimination by race in order
to meet Constitutional requirements.

2. Fifty Percent Lottery

Under this system a school with more first-choice appli-
cants than places is allowed to fill up to half its places by any
criteria it wishes, so '.ng as these criteria do not discriminate
against any racial minority. It must then fill .ts remaining
places by a lottery among all firct-choice applicants not already
admitted. Fifty percent of vacant places might be 2xempted from

the lottery for three reasons:

Firct, families with one child in a school should be
allowed to enroll the child's younger brothers and sisters if
they want to.

lThere are several alternative theories about how a lottery ought
to be conducted. One theory maintains that parents will expect
schools to cheat. In order to allay such suspicions, admicsions
must be based on something parents can check up on. Birthdays
would be ideal for this purpose. As in the draft lottery, the 366
~days of the year would be drawn f om a hat in some random order. -
Every school would then be required to aumit applicants in this
order. A parenc whose child was drawn carly could presumably find
out if rthers with lower priority got admitted ahead of Lim.

An alternative theory maintains that the ideal mechanism is one
which does not depend on any identifiable characteristic of the
child, and is independent for each school. According to this
theory, the best way to run a lottery is for every parent to put
his child's name in a hat. Somebody would then puil as manv names
out of the hat as there were places in the school This would be
simple, direct, and non-invidious. '

The choice between these and other "“fair' methods should obviously

be made by the agency running the voucher system on the basis of
what parents themselves find most acceptable.
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Secbnd, parents who establish a school must be guaran-
teed a place for their children. Otherwise, parents are unlikely
to make the effort needed to set up schools. So long as some
reasonable maximum number of '"founders'" is established, and so
long as these founders are listed when the school is incorporated,

»
no serious difficulties should arise.

Third (and this is more controversial), some students
have special talents. A school with a particular program may
feel that a particular student would inake a special contribution
to its program, and hence to the education nf other students. If,
for example, a school specializes in music, it may want a cellist
for its orchestra. If the school is bi-lingual, it may want to
discriminate in favor of children whose native Janguage is not
English, on the grounds that it takes a certain ''critical mass'" of
such children to make the overall idea of ti*e school work. If a
school is almost all white, it may want to discriminate in favor
of its few black applicants in order to ensure that there are
enough blacks to zive one another support. (While a non-discri .-
inatory requirement with respect to race should be applied to
schools' '"free choice'" selections, schools with very small num-
bers of black or white applicants ought to be allowed to discrim-
inated in their favor, for reasons given in the text.) This
whole line of argument is a logical corollary of the proposition

that a student's classmates may be his most important resource.

How far a school should be allowed to pursue this logic
is unclear If schools selected students on the basis of what

they would do for one another, we would be inclined to give edu-
cators considerable leeway. Experience suggests, however, that
schools tend to select students on the basis of what they will ao
for the school. Schools prefer students who will make the teach-
ers' lives pleasant, not students who will enrich their class-
mates' experience. Schools can, however, always. generate peda-

gogic rationalizations for their policies, whatever these may be.
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One school says it must select bright students in order to have an
accelerated curriculum. The question, then, is how to evaluate
schools' claims that their particular variety of selective admis-

sion is essential.

Ideally, schools should be free to admit selectively so
long as their criteria do not reinforce other patterns of "invid-
ious" discrimination in the school system or in the larger society.
The idea of favoring cellists over pianists, for example, seems
harmless hecause it does not aggravate any of the more general ,
problems of the educational system. The idea of favoring Spanish-
speaking or black applicants seems acceptable to us for the same
reason. The idea of discriminating against children against whom
everyone else also discriminates is less acceptable. The educa-
tion of disadvantaged children is a public responsibility in which
every school that receives public funds ought to share.

As a practical matter, however, it would be hard to
establish machinery for certifying one school's reasons for
selectivity as ''nmon-invidious" while ruling out another school's
reasons as ''invidious." It seems administratively simpler to
allow all schools up to 50 percent free choice on all matters but
race and to require all schools to c¢dmit at least 50 percent by
lot. The 50-50 division is plainly arbitrary. If a lottery is to
provide anything like a fair chance, however, we think it would

have to cover at least 50 percent of the places in a school.

In discussing a lottery of this kind, several points
ar> frequently misunderstood. First, a lottery among applicants
.to a school should not be confused with a lottery among all stu-
dents in a district. We are not proposing that students be
assigned to schools by lot, but only that a school be forced to
choose among its applicants by lot. The lottery, in other words,
maximizes the choices actually’open to disadvantaged parents by
limiting the schools' ability to reject parents' choices.
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Second, the lottery only applies to a school which
refuses to expand. If a school wants to be sure of having places
for all applicants of a certain type, (e.g. those living in the
neighborhood), it can always solve its problem by expanding and
accepting all applicants. This is what public schools usihally do.

Finally, it is worth emphasizing that allocating half of
all places by lot does not necessarily imply rejecting any appre-
ciabl= number of applicants. 1If a school has 110 applicants for
100 places, it admits 50 in '/hatever way it wants and holds a
lottery for the other 50 places. A non-favored child thus has
five chances in six of getting in.

The principal drawback of a lottery is that many pri-
vately centrolled voucher schools would consider the diminution of
their control over entry undesirable. Those parochial schools
which now admit students selectively might find a lottery so
unacceptable that they would refuse to participate in the voucher
system. We have no doubt that lottery requirements would dis-
courage some people from starting voucher schools. Educators with
a primary interest in helping disadvantaged children would, how-
ever, be less put off by a lottery requiremeht than others.

3. Near Complete Lottery

This model allows schools to admit siblings, children
of official founders, and children of staff automatically. All
others would be admitted by lot. If a school wanted special
kinds of students, it would have to get them by selective recruit-
ment. ("Classes are concucted in Spanish.")

This model has the advantage of reducing the possibili-
ties for discrimination in the admissions process and encouraging
disadvantaged parents to feel they have a fair chanc=. It might,
however, prevent the development of certain desirable types of

program diversity. 1t would also prevent '"benign quotas.”
"
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Suppose, for example, the school has 50 applicants for 20 places.
Suppose that 5 of these applicants are black. The school might
well want to admit all 5, so that the black students would not
feel isolated amidst so many whites. Under a complete lottery,
however, the chances are it would get two blacks, and it might
get one or even none.

A full lottery might also make it more difficult to
give the staff a sense of involvement and control over '"its'
school. Staff control is a mixed blessing, but it creates an
atmosphere which not only staff members but many parents value.
A full lottery might seriously inhibit the establishment of new
private voucher schools, and it might make participation unattrac-

tive to some existing parochial schools.

4. First Come, First Served

"First come, first served' has the apparent virtue of
rationing places by giving them tc the people who care the most.
As a practical matter, however, it is not so simple. Reduced to
its logical absurdity but praccical reality, "first come, first
served" would mean that really popular schools would begir regis-
tering childven at birth. If children were registered at birth,
the next question would be what class they could register for.
Consider an example: a school has four times as many potential
customers as places, It begins registering children on January 1,
1971, for a first grade that will enter in September, 1977. All
its places may be gone by the end of March. ' Must it then allow
parents to apply for the first grade that will enter in Septem-
ber, 1978? If not,'first come,first served ' turns out to be a
device for allocating scarce places partly in terms of birthdates
(i.e., the lottery in a new guise), and partly in terms of fore-
sight. This would probably work against the interests of the
parents whom a voucher system is supposed to help.
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5. Quotas Based on the Characteristics of Applicants

This model regulates admissions by making a rule
that schools cannot discriminate against applicants on the
basis of certain characteristics which would be specified by the
EVA (or by state or federal legislation). Discrimination based
on race, income, IQ, religion, and sex would be obvious candi-
dates for elimination.

Having established these rules, the EVA would require
parehts to send it durlicate copies of their applications to
schools. The applications would include information about each
of the cl.aracteristics for which discrimination was forbidden.
The EVA would then compute the average level of "advantage' of
applicants to each school by various criteria. The average level
of the students actually admitted to the school could not exceed
the level of those who applied by a significant margin on any
criterion. It could presumably be lower. Thus, if the average
income of applicants' parents was $6700, the average income of
families whose children were admitted cculd not exceed $6700,
although it could be less.

This model is in some ways a logical variant of the 1lot-
tery models in that it allows schools to select by any criteria
they think appropriate, so long as these criteria do not reinforce
an officially prohibited pattern of discrimination in the larger
society. Deciding what kinds of discrimination to outlaw would,
of course, be politically and administratively difficult. We can
see no way, for example, to define 'behavior problems' with suf-
ficient precision to prevent schools' discriminating against ap-
plicants who have them. It might also be politically objection-
able to categorize 5-year-olds on the basis of IQ scores, even if
the avowed purpose was to prevent discrimination against those
with low scores. Forbidding discriwmination with respect to reli-
gion, while possibly necessary to ensure the constitutionality of
aid to Church in religious schools, would require parents to report
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their religion, which governmental bodies generally have been
loath to do. Racial quotas may raise similar problems.

Even if an ideal quota system could be devised, it
would leave the actual choice of pupils in the hands of educators,
whom many disadvantaged parents mistrust. For this reason, quotas
would probably do less than a lottery to ensure the legitimacy of

the overall system in the eyes of many parents.

In fact, quotas could never be established to cover
every form of invidious discrimination. Quotas are, therefore,
less likely than the lottery to ensure that certain categories
of disadvantaged applicants have a fair chance of admission to
the school of their choice. In particular, the inability of a
quota system to prevent discrimination against children whose
behavior does not conform to school norms would make it hard for
these children to find a school that would take them in. While
a few voucher schools might specialize in disturbed children, and
a few other schools might take a small number out of idealism,
most such children would probably end up in one or two underapplied
schools. These schools would, in most cases, be publicly managed
since private groups would probably be reluctant to take on the
responsibility.

A quota system would have the virtue of allowing schools
to discriminate in favor of disadvantaged children if they wished
to do so. A school with a handful of black applicants and a
desire to achieve racial bhalance, for example, would be free to
admit a higher percentage of tlacks than had applied. It would
only be forbidden to admit fewer. Schools which wanted to move
towards some ideal "mix" could thus do so if they were overapplied.

Another advantage of a quota system is that overapplied
schools would probably prefer it to other systems of regulation.
A quota system would allow a school to take any particular appli--
cant it wanted, so long as it then took another applicant whose
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attribétes balénced those of its first choice. If a school want-

ed a very bright child, it would be free to take him so long as it
also took one or two children of below-average intelligence as
well. A quota system would also allow a school to select on all
kinds of "non-invidious' bases, such as speaking Spanish or inter-
est in music, so long as this selection -id nct promote segrega-
tion along such lines as race, ability,or family jncome. Most
educators would probably prefer an arrangement of this kind to one

which left them no discretion whatever.

The public system, on the other hand, might have the
opposite reaction. While overapplied schools (both public and
private) would be able to pick and choose among applicants, the
public system would probably have more than its share of under-
applied schools, which only filled up when no more places were
left in popular schools.

6. Quotas Based on District Characteristics

Under this model, every school would be required to
admit a mix of students which was '""representative' of the dis-
trict in which the school was located. Some definition of the
term "representative'" would be laid down by law or by the EVA.
The criteria might include racial mix, economic mix, IQ mix, and
so forth. No school would be eligible to cash vouchers unless it
came reasonably close to district-wide ratios.

Taken in the pure form stated above, this system is
clearly unworkable, since few schools could meet such standards.
Schools that were physically located in the ghetto could not pos-
sibly attract enough white applicants to qualify, and schools
located in white residential areas would probably find it impos-
sible to attract their share of ghetto residents, many of whom

value convenience or solidarity more than integration.

82



One could, of course, modify the quotas s¢ as to make
them easier to meet. The logical wodification would be to base
each school's quotas on the characteristics of its immediate
neighborhood instead of its entire district. ''Neighborhoods"
might then be defined as including everyone within, say, a mile
of the school. This approach would, however, do little to prevent
discriminatory admissions policies. The housing market is highly
discriminatory. A rule which merely forbids schools from being
more discriminatory than the housing market is thus no rule at
all. It would be ridiculous to pretend, for example, that a
school which has 207% black applicants and which takes none of them
is non-discriminatory simply because it is in a 100% white neigh-
borhood.

We, therefore, conclude that quotas based on anything
other than the characteristics of applicants are unworkable and
undesirable in the admissions process. Their role, if any, is
as a target towards which schools might be encouraged to move

by means of economic incentives.
7. Admission Based on Geographic Proximity

Several black community schools established in recent
years have tried to establish their ''public' character by announc-
ing that everyone in the neighborhood would be eligible for admis-
sion. ‘While this is a perfectly reasonable principle when appl:ed
by a school in a poor area, it has a different meaning when applied
by a school in a rich area. As long as residence is determined
by factors over which families have relatively little control,
and over which childrer have no control whatever, one cannot
legitimately make residence the basis for school assignment.

Most parents will, of course, choose school$ near their homes
even if they have a much wider range of choices, but that is no
justification for eliminating the choice. Parents should be

given the option of living in one place and sending their chil-

-
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dren to school in another place if that is what they want.

A system which gives priority to the claims of children
who happen to live near a school discriminates against children
who live further away. In practice, this is just a roundabout
excuse for letting schools in white, middle-class areas discrimi-
nate against children who are poor, black, or ill-behaved by
middle-class standards. It seems clear that this would not serve
the interests of disadvantaged parents or children.

Conclusions About Admissions

The most promising device for preventing discrimination
appears to be some kind of lottery. The precise percentage of
places tc be covered by such a lottery should be explored in more
detail with prospective teachers and administrators or private
voucher schools and with public school systems. It should not,
however, be less than half.

-- While quota systems based on the characteristics of a
school's epplicants have many logical advantages and would prob-
ably appeal to overapplied schools, they might not be acceptable

to local boards of education or to local political leaders.

-- The other approaches to matching students with schools

explored in this chapter are unsatisfactory.

Transfer

All schools, both public and private, enroll some chil-
dren whom they would rather not have. A voucher system which
provides more different kinds of schools and more choices for
parents might reduce the propertion of misfits, but it would cer-
tainly not eliminate them altogether.

Not only do all schools enroll some students they would
like to be rid of, but all schools dc get rid of some students.
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Most private schools do this by persuading the child to withdraw,
usually at the end of the school year. = Public schools do it by
transferring the child to a "special" school (or class) for the
severely "retarded" or "disturbed."

In the past, private schools have been free to set their
own standards of academic competence and personal behavior. When
students failed to meet these standards, the private school could
and did ask the child to leave. 1In most instances, this meant
that “he child either transferred to another private school or to
a public school. 1If the child would not leave, he was expelled,
but that was not usually necessary. Often no effective distinc-
tion can be made between expulsion and "withdrawal under pressure."

Public schools, on the other hand, are often required
to go through a formal bureaucratic proceeding before putting a
child into a special school for the "retarded" or "disturbed."
In practice, many children are shunted into such institutions
simply because the public schools do not know what else to do,
and their parents do not know how to make an effective protest.
Other children are simply "susperded" on a more or less indefi-
nite basis. Still, a child is thought to have a right to be in a

public school until somebodv proves otherwise.

If privately controlled schools are made eligible for
public subsidies, and if they are asked to take some share of the
district's disadvantaged children in return, many are likely to
encourage students they do not want to withdraw. This would par-
tially frustrate one purpose of a voucher system. Once the word
got around that disadvantaged applicants were likely to be forced
out, the number of applications from disadvantaged students would
also fall. Like discriminatory admissions, systematic expulsion/
witndrawals would leave the burden of educating "difficult" chil-
“dren to underapplied schools, while allowing the overapplied
schools to choose only the students whom they found it easy to
deal with.
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There are '.+ ways to tackle this prchlem. First,
there should be economic incentives for schools to retain students
whom they have admitted. Second, there should be administrative
regulations controlling expulsions and involuntary transi‘ers. We
prefer economic incentives to administrative regulations, but we
do not think that the system can depend entirely on either one
alone.

A wide variety of devices could be invented for dis-
couraging expulsions. If, for example, children were expelled
during the year, they could be allowed to take the full valuz of
their voucher to their next school. This would give the next
school an incentive for taking the child and would give the last
school an incentive for not expelling him. The sums of money
might be as high as $1500, which could ma%e a difference to a

principal.
-

Schools could also be awarded bonuses for high retention
rates. This would avoid the impossible problem of making a dis-
tinction between expulsions and withdrawal under pressure. On
the other hand, it might be quite complex to distinguich between
schools which had high withdrawal rates because they served a
transient population and schools which failed to deal with cer-
tain kinds of students.

There are, of course, some children whose education is
so difficult that the staff would pay nearly anything to be
relieved of the responsibility. This will be particularly true
in overapplied schools. We can see no effective way to prevent
schools from sorting such chiidren out if they want to, nor are
we convinced that it is in the student's best interests to remain
if the school wants him out. Once a school makes its desire to
be rid of a child clear, parints will fear that the child will be
harassed and made even more miserable than he already is. They
will almost always withdraw him if any alternative exists.

Therefore, some formal machinery should be established for deter-

86



mining whether children are either (a) so emotionally disturbed
that regular schools cannot be expected to handle them, or (b)

so mentally retarded that regular schools cannot be expected to
teach them anything. This machinery should do more to protect

the student's rights than the machinery that now exists in most
public systems. Therefore, it should probably make provision for
the appointment of somebody to act as the child's advocate and
inc’ude lay as well as professional representatives on the adjudi-
cating board. Any voucher school that wanted to get rid of a
child would be able to do so if it could persuade this board that
the child was beyond its powers to help. At that point, the child
would be assigned to a special school. The value of the child's
voucher might also be increased substantially to cover the addi-

tional costs of such institutions.

The foregoing discussion assumes that the procedures for
transfer of students would be uniform for both privately and pub-
licly managed schools. We can see no justification for providing
publicly and privately managed schools with the same amount of
money and then allowing one set of schools to shirk the responsi-
bilities that normally fall on the other set. Uniform standards
do not, of course, actually help deal with emotionally disturbed
or retarded children. Nonetheless, we can see no reason why this
issue should be any tarder to handle in a voucher system than in

the present public system.
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4. Vouchers and other State Plans for Aiding Private Schools:

A Comparison

Connecticut, Hawaii, Pennsylvania, Ohio, and Rhode Island
have recently enacted statutes which provide general purpose aid :o
privately controlled schools.l Many other states are seriously
considering such legislation, and in several states passage of such
bills appears imminent. Almost all of this legislation has been
designed to prevent the collapse of the Catholic school system.
In almost every instance, the legislation has been justified by two
general arguments: it will save the taxpayer money, and it will
preserve diversity and choice for parents. It has been opposed on
the grounds that it would end the separation of church and state,
exacerbate cultural schisms, and intensify racial segregation.
Since many of these arguments have also been used for and against
voucher proposals, a review of such state legislation may help put

the merits and demerits of the voucher system in perspective.

We have not had the time or resources to analyze all the
bil'ls submitted to every state legislature in this area during
recent years. Our analysis is therefore confined to the five
statutes now enacted and to seven pending bills. These bills come

from California, Illinois, Iowa, Massachusetts, Mi~chigan, Missouri,

lA number of other states have legislation paying for textbooks,
transportation, and other specific components of education, but
these will not be reviewed here. Neither will we review Southern
voucher programs designed to circumvent court-ordered public
school integration. For citations to thn legislation and summa~
ries see Appendix C.
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and Wisconsin, and were selected for analysis either because they
appear to be close to passage or because they contain unusually
interesting features. Summaries of the five acts and seven bills

appear in Appendix C.

In general, the bills and acts take one of two forms:
contracts for the purchase of secular services, or per-pupil payments
to parents for private school costs. Purchase of secular services
contracts usually provide that the state will pay a lay teacher
some portion of his salary for time speat teaching secular cousrses.
The contracts, which sometimes also include teaching materials
and the costs of standardized testing, are negotiated between the
state department of education and either the school or the particular
teacher. Payment is usually provided after the service has actually
been rendered. The pupil payment plans provide parents with vouchers
which can be negotiated for "secular educational services" at approved
private schools. The amount of the voucher sometimes equals what
the state would pay a local school board for educating the child,
but sometimes it is simply an arbitrary amount. A third form of aid,
used in Hawaii, provides tax credits for parents who send their

children to private schools.

The California bill is in many respects similar to the
voucher systems outlined in previous chapters. It is not designed
to save the taxpayer money but to encourage educational innovation
and aid disadvantaged children. Unlike hoth the voucher systems
discussed elsewhere in this report and the other legislation
reviewed here, however, it would provide no assistance to church-

related schools.

All the other bills and acts reviewed here differ in
several fundamental respects from the voucher systems we have
described. They are designed to save the taxpayer money. None
provides enough money to finance new or innovative schools. They
are also designed to praserve the existing range of public and

parochial alternatives, not to broaden it. 1Indeed, with the
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exception of the California legislation, we believe that the
legislation reviewed here would have exactly cpposite effects
from the voucher system outlined.in previous chapters. Most
restrict aid to private schools whose staffing and program resem-
ble the public schools in critical respects. They allow private
schools to differ from public ones in two questionable respects.
First, private schools would still be free to charge tuition even
though they received public money. Indeed, private schools would
have to charge tuition to survive economically. This means they
would remain economically exclusive. Second, private schools
would be free to exclude students whom they judged difficult to
educate for one reason or another, forcing these children back
into the public system.

Under these circumstances, it seems misguided to criti-
cize vouchers for aiding church schools. Such aid is already be-
ing given, and it will continue to increase. The question is
whether we can devise forms of aid which will encourage diversity
in other schools as well as keeping church schools alive. The
long-term effect of most present and proposed state legislation
would be the creation of several separate systems, all financed
from the public treasury, all with rather similar programs but
differing in the kinds of pupils they included and excluded.

This is precisely opposife from the voucher system we have pro-
posed, which would prevent schools from being economically or
socially exclusive but would give them great latitude in devising
programs for the students who chose to enroll.

The remainder of this chapter reviews these bills and
acts with respect to seven specific criteria: (1) the level of
aid provided; (2) the degree to which the aid equalizes the pur-
chasing power of rich and poor; (3) the degree to which the
legislation would encourage uniformity rather than diversity of
educational programs; (4) the amount of due process available to
recipients of aid who believe th:y have been unfairly treated,
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(5) the restrictions on discrimination in school admissions;

(6) the extent to which parents would be made conscious that they
had a choice among schools; (7) the amount of information that
would be available to parents about these schools.

1. Levels.of Aid

Only the California legislation reviewed provides enough
aid to cover the cost of operating a school. The purpose of the
other bills and acts is to save money by maintaining the present
level of private expenditures on education. Per/pupil payment
plans now in operation thus pay amounts ranging from $48 to $200
per pupil. Purchase of services agreements vary considerably in
the percentage of teachers' salaries which may be paid by the
state, but in no case does the payment cover the full cost of all
teachers' salaries. Hawaii's maximum tax credit is $20 for per-
sons with adjusted gross incomes under $3000. California's pro-
posed voucher plan, on the other hand, would provide $1000 to

parents of disadvantaged children.

The result is that only schools with access to church
or private funds can survive. For those who do not seek religious
education, the aid which is provided favors parents with incomes
high enough to make substantial expeaditures for private schooling.
In this situation, the prospects for educational diQersity are not
encouraging. About 90% of the nation's private school pupils
attend church-affiliated schools. Except for a small number of
schools catering to the relatively affluent, these schools are the
only ones which can depend on systematic private funding. Most
parents, therefore, have only two basic choices =-- the public
system and the religious system. It is still possible, of course,
for a parent to seek or to begin a different private school, but
the low level of public aid available provides almost no opportuni-
ty to do so.

This bias in favor of church schools and relatively
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affluent individuals will not be alleviated by the approaches
presently enacted cr under consideration. It seems likely, in
ract, that those who favor this limited aid will be able to main-
tain the 2conomic and political leverage which was used to support
the enactment of "parochiaid' legislation in the first place. The
poor and middle-class, on the other hand, because they are not
provided with a basic econonic and political franchise for school-
ing, will not gain a substantial influence over the future of pri-
vate schooling.

In addition, these plans further divide the electorate
into those who have a vested interest in increased expenditures
for public schools and those who would like to limit public school
financing while maintaining a modest level of aid to private
schools.

Were an educational voucher system to be adopted, pro-
viding for the financing of all schools (public and "private')
through per capita vouchers equally available to all parents,
the situation would be different. Every parent in that situation
would have roughly equal economic bargaining power, and all i ar-
ents would have the same vested interest in the level of public
support for education.

2. FE ualization

Connecticut has attempted through a percentage payment
formula to put disadvantaged persons in a somewhat better bargain-
ing position. Its aid statute provides a basic reimbursement of
20% of the salary of lay teachers teaching secular subjects. If
the enrollment of the private school reaches 1/3 educationally
disadvantaged'children, the percentage of salary paid increases
to 50%. At 2/3 educationally disadvantaged enrollment, the fig-
ure is 607%. Although this plan does provide an inducement to pri-

vate schools to include disadvantaged children, it uoes not change
the fundamental bargaining position of these children. They must
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still depend upon money contributed by the church or higher-income
parents at the school to pay for their education because, although
the aid for a disadvantaged child is greater than for a wealthy
child, it is not great enough to pay his way. The education of
these disadvantaged children, therefore, remains in the hands of
schools with access to private funds, '

An increase in the power of disadvantaged persons could
also be achieved by paying the entire cost of salaries, as opposed
to paying a flat grant which is less than total cost and, there-
fore, invites unequal supplementation by parents. No statute
provides this, but Pennsylvania approaches it by paying the "actual
cost'" of teachers' salaries '"not to exceed the minimum for public
school teachers." Schools are still free to charge tuition in
order to increase their total budgets, but at least there is suffi-
cient money available that low-income persons could join in
starting a school and maintain salaries without outside assistance.
Pennsylvania makes ii easier for disadvantaged parents to maintain
their own schools; Connecticut provides an inducement for estab-
lished schools to take in disadvantaged children. The power
equalizing is incomplete in both cases.

Unfortunately, even this small equalizing benefit in
the Pennsylvania statute is threatened by the reimbursement pro-
ccdures of the act. Section 5607 provides that if in any fiscal
year the amount of money in the fund which comes from horse-rac-
ing revenues is insufficient to cover the total validated requests
of private schools, reimbursements shall be made in the proportion
which the total amount bears to the total fund. This means that
the amount a school gets will in reality be less than adequate to
cover actual costs of salaries, and the poor person will be back
where he was with the limited flat grant. The legislature remains
in control of this decision through its power to set the percentage
of horse-racing revenue allocated to the fund. Connecticut, on the
other hand, provides payment procedures which ensure that -~ up to
a point -- claims based on the presence of disadvartaged children
are honored first,
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It is unclear whether more power equalizing is achieved
by a percentage formula with a 607 maximum (Connecticut) or a flat
grant formula (Pennsylvania) limited by pro-rata shares. What is
clear is that neither gives independente and effective choice to
low- and middle-income persons attending non-religious schools. The
education vouchers proposed in Missouri, New Mexico, Wisconsin, and
Illinois provide evern less money than the Connecticut and Pennsyl-
vania purchase of services agreements. Plans like Rhode Island's,
which provides only a 15% salary reimbursement with no increasing
percentage for enrollment of disadvantaged children, are even worse
because they contain no inducement for private schools to enroll
children of the pcor.

Many purchase of service plans define '"'secular' services
very narrowly. The Pennsylvania statute, for example, limits re-
imbirsements to '"mathematics, modern foreign languages, physical
sciences, and phygiggg\gﬁycation." In such cases, the total avail-
able aid is, offéaurse} limited to a percentage of the total support
needed to run a school. .A'narrow definition of "secular" may be
viewed as helpiful in avoiding First Amendment problems of aiding
religious schools, but when it applies to non-religious private
schools as well, the protection is unnecessary. The accompanying
reductions of aid are also a distinct disadvantage to the poor.
States which have broad definitions of secular subjects (such as
Rhode Island, Connecticut, Wisconsin, Michigan) tend to give less
advantage to religious schools and, therefore, to create more
favorable conditions for diversity. '

3. Diversity Versus Uniformity of Program
Diversity suffers a further setback because of the
restrictions on recipients imposed by most of the various acts and

bills. Ohio is one of the more painful examples, Its statute
provides for a contract between a school district and lay teachers
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of those secular subjects which the state board requires in the
non-public schools. To qualify for reimbursement, the teacher
and school must comply with the following items:

1. Teachers must hold state certificates.

2. The State Superintendent of Public Instruction shall
review courses, programs of student and teacher evalua-
tion, and achievement tests from time to time.

3. '"No services, materials, or programs shall be providéd
for pupils in non-public schools unless such secrvices,
materials, or programs are available for nupils in the
public school district.”

4., "...services, instructional materials, or programs pro-
vided for pupils attending non-public schools shall not
exceed in cost or quality such services...as are pro-
vided for pupils in the public schools of the district."
(emphasis added). |

Not 2ll statutes and bills are quite this overtly anti-
competitive, but it is common to find provisions requiring tea:her
certification, approval of texts, satisfactory performance on
standardized achievement tests, compliance with building and health
regulations, and general equivalency with public school curriculum.
Attendance requirements are the same as for public schools in
almost all the states considered, and are generally set out in
code sections separdte from the aid statute or bill. 1In addition
to the-e requirements, there are various accounting procedures
“and sccularizing requirements designed to prevent violations of
the First Amendment.

An additional problem with the aid plans of the various
states surveyed is that they provide no assistance to parents or
educators seeking to start new schools. Neither in the form of
low cost capital loans nor technical assistance is any counter-
"weight to the favoritism for established, parochial, and expensive
schools provided. 1In fact, two of the plans require periods of
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up to three years before a new school may become eligible for aid
(see the Connecticut and Illinois bills).

4. Due Process

In view of the fact that failure to comply with state
requirements can result in denial or termination of substantial
aid, it is disturbing that only Connecticut provides a notice and
hearing procedure for schools which feel aggrieved by the decision
of the state's chief education official. Connecticut's law pro-
vides a detailed mechanism for dealing with such grievances. 1In
particular, it provides for written notices when aid is denied,
written appeals for a hearing on the denial conducted by a hearing
officer, representation by counsel, transcripts of hearings, writ-
ten decisions, and appeal of decisions to the superior court of
the state. The same procedure is required for suspension of aid
for alleged violations of the statute.

Adequate procedural remedies seem especially important
in those statutes which provide minimum requirements for the
receipt of aid, but do not specifically say that,on meeting these
requirements, the private school shall become '"'entitled'" to aid.
The Pennsylvania statute, for example, sets up a special fund for
the purchase of services and mentions three ''conditions for pay-
ment.,'" It also states that the Superintendent of Public Instruc-
tion shall "establish rules and regulations pertaining' to payment.
In addition to this general discretion, there is also discretion
inherent in the vagueness of the conditions themselves -- such as
that instructional materials shall be approved by the Superinten-
dent.

It is not difficult, therefore, to imagine situations in
which a school might feel that a decision rejecting its request
was arbitrary or in excess of the authority granted by the statute.
Unfortunately, where discretion is too wide, even a hearing pro-
cedure such as Connecticut's may provide protection in only the
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most grievous cases.
5. Discrimination in Admissions

The provisions of the statuzzs and bills preventing dis-
crimination by schools on the basis c¢: race, national origin,
color,or other invidious grounds do not inspire confidence. Most
require a certificate of compliance with Title VI of tre Civil
Rights Act of 1964. Only in Connecticut, however, is =—eference
made to specific enforcement procedures. Al:hough i: may be
expected that the Fourteenth Amendment will applv :- any private
school's receiving state aid directly, z—i perharp: even indirectly,
the absence of specific standards and procedures for filing and
disposing of discrimination complaints makes effective a~ti-dis-
crimination action difficult.

Pennsylvania's statute makes no mention of discrimina-
tion, but the regulations issued by the state (see Q and A booklet
Jan. 1969, #24) indicats chat a state executive order prohibiting
discrimination in state contracts by race, religion, age, sex,or
national origin applies to the contracts for secular educational
services. The regulations then go on to explain that a religious
or denominationally affiliated schoel may 'recognize the prefer-
ence of parents" to have students of the same religion at the
school. The legal status of this ruling is unclear.

Connecticut's act contains the only complete statement
about discrimination. In addition to compliance with Title VI,
the act requires open enrollment at all schools receiving aid.
Open enrollment is defined as the "offer of admission to any qual-
ified student meeting its academic and other reasonable admissions
requirements...without regard for race, religion, creed or nation-
al origin, (section 3h)." 1In addition, the regulations (s. 10-
28In-7(d))state that academic and other reasonable requirements
shall "not be such as to result in a preference in admission to
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students on the basis of race, religion, creed or national origin."
The state commissioner of educatign is empowered to give notice

and heold nearings to suspend aid for any violation of the provisions
¢ the ct.

Unfortunately, there do seem » be loopholes in this
set vt provisions. The regulations state that preference may be
given by a school to the children of parishioners or other regular
conctributors (except those who only pay tumition). The school need
provide open enrollment only for the same percentage of places as
the state aid represents of total operating cost. The additional
provisions make it possible for schools attended by the children
of well-to-do families to escape even their proportional require-
ment while still receiving 20% aid. The requirements relate to
the '"'total operating cost' so that at an expen  ~ sch001; the
proportion of aid (20% of a minimum state average salary c.g.) will
be lower than at a school which pays lower salaries and spends
less on other operating costs. In addition, the regulations are
based om the '"total number of students admitted,' but a parent is
allowed to exclude his child from such a count. A well-to-do
parent can afford to exclude his child from the pupil count thereby
increasing the percentage of disadvantaged children enrolled, in-
creasing the percentage of aid to the school and decreasing the
"total" enrollment of the school. As a result, the number of open
enrollment places required drops.

6. Effectiveness of Parental Choice

Aid in the form of purchase of secular services works
against effective parental choice. To begin with, the teacher
or school usually receives the aid on the basis of expenditures,
without regard to the number or type of children served. This
means that a school has no incentive to enroll additional children.
As long as some children attend, the teacher receives a part of
his salary from the state. Unless large enough numbers of chil-
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dren withdraw to require a reduction in staff, the choice of the
parent thus has almost no effect on school finances. The power
of parent choice -- and the force of competition -- is diminished.
(Connecticut is an exception to this rule., It gives bonuses for
enrolling certain students and limits the pupil/teacher ratio to
25 students per teachef.)

A second and nore subtle dilution of parental choice is
the fact that parents are not given concrete evidence of their
power to affect school financing. Parental choice does not alter
the flow of aid very much in purchase of service arrangements;
but even if aid of this sort were calculated on a per -apita
basis, the parent would not clearly see that his choice had an
actual effect on whether or not the school was aided. Most par-
ents, especially low-income parents, are accustomed to telieving
that it is they who need the school, not the school which needs
them. Without some tangible evidence of the power to choose,
therefore, there may be much less bargaining between the parties.

The California bill does not suffer from this flaw,
According to its terms, a school in an economically disadvantaged
area which falls below certain minimum performance standards pre-
scribed by the Director of Compensatory Education becomes a
"demonstration school." The parents of children attending the
school become entitled to certain alternative choices and receive
a tuition voucher valued at $1000. The Director must inform all
parents of their eligibility to receive such vouchers, which are
negotiable at any approved '"provider of educational services.'
This plan solves both choice problems previously mentioned
because it calculates aid per capita and provides parents with a
concrete ''megotiable" instrument. In addition, the amount of the
voucher seems sufficient in itself to pay the costs of at least
some schools, and the aid is delivered only to disadvantaged
areas.,

Several other bills presently under consideration by

100



state legislatures would provide some evidence of aid directly to
the parent. Missouri Senate Bill 375 (1969) and Iowa House Bill
571 (1969) reimburse the parent directly for money he pays to a
private school under certain conditions. Wisconsin Senate Bill
346 (which passed the Senate this year but will not be considered
in the House until 1971), does not specify the actual form of aid
delivered but does provide for 'grants to resident parents.' TI1-
linois House Bill 2350(which passed the House in 1969 but was
killed in the Senate in June), would deliver to each qualified
school "educational opportunity grants' at the end of the year.
Grants would be paid for according to warrants which parents had
executed and given to the school at the beginning of the year.
Although these bills would provide both per capita aid and visi-
ble evidence of power co parents, unfortunately none of them
provide enough money to make parental choice effective except in
those schools which need only small additions to their private
sources of funds.

7. Information for Parents

Effective parental choice is also limited by the fail-
ure of all proposals to prescribe means for providing parents with
adequate information regarding the schools available to them. In
a situation in which new alternatives exist for parents, the pro-
vision of information about 'products' is essential. Although
considerable uniformity of schools may be imposed by the regula-
tions in much of the legislation, it is nonetiieless important for
parents to make informed choices regarding those aspects of adu-
cation which do vary. On this subject, the legislation reviewed
is almost completely silent. Even the requirements that standard-
ized testing be conducted at schools receiving aid is not accom-
panied by a requirement that this limited performance evaluation
be made readily available to the public. There is no requirement
that all parents be informed of the qualifications of teachers,
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the type of program, the budget, the philosophy, or the past
performance of the available schools aided by tax monies. This
omission seems to reflect an unwillingness to encourage increased
parent selectivity and interschool competition &s well as reluc-
tance to tell all parents that they have alternatives to public
education.

Advantages of a Voucher System

Many of the objections raised in this chapter to ''pur-
chase of services'" and "mini-voucher" systems would be avoided
under our proposed voucher system:

1. If the voucher covers the full cost of education, non-
public schools will not be forced to rely on financial
support from religious organizations or affluent parents.
Lower-and middle-class parents would, therefore, have
genuine choices available to them. New, diverse non-
public schools would be more likely to arise since
their operating costs could be fully covered by voucher
payments.

2. Under our preferred economic model, the vouchers of dis-
advantaged children would be worth more than those of
advantaged children. This should induce non-public
schools to enroll low-income children and would make
the bargaining power of the poor more nearly equal to
that of the middle class.

3. Our proposed admissions procedures would discourage dis-
crimination on the part of schools in two ways: (a)
the EVA would have the power to investigate complaints
and to invoke sanctions against schools which practiced
racial discriminaticny (b) admissions to a school would
be partially determined by lottery. This would give

parents some assurance their children were being treated
fairly by the schools to which they applied.
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4. Vouchers would be given directly to parents, providing
them with tangible proof of their power to choose a
school for their children. Moreover, the EVA would be
required to provide enough information to parents that

they could make an effective choice among alternatives.

Many of the advantages of our voucher plan would, of
course, be eliminated if the state legislators or local EVA's
imposed unnecessary restrictions on voucher schools.

The Supreme Court has recognized that ''the fundamental
thecry of liberty upon which all governments in this Union repose
excludes any general power of the State to standardize its chil-
dren by forcing them to accept instruction from public teachers
only."2 But such standardization could also result if non-public
schools were required to serve the same onds or to use the same
approaches as public schools. Diversity in schools therefore
must be not only tolerated but actively supported.

2Pierce v. Society of Sisters, 268 U.S. 510 (1925).
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5. The Demonstration Prgjectl: Specifications and Evaluation

This chapter proposes specifications for a meaningful
experiment with education vouchers. These specifications are
derived in part from the preceding discussion and in part from
arguments outlined here. The effects that these specifications
wouldhave on both the form of the demonstration and the ease of
evaluating its success or failure will be apparent. The first
section of the chapter describes general specifications for a
demonstration; the second section outlines the evaluation mechan-
isms which we believe would make it possible to judge the relative
success or failure of the demonstration with some confidence.

Specifications

Duration

1. The demonstration should continue for a minimum

of five years and probably should last for eight vyears.

Parents jn the demonstration should be convinced of the
relative stability of the voucher program. Although sophisticated
parents will realize that the Federal government cannot guarantee

1

In the text we use the terms ''demonstration,""project," and

"experiment' interchangeably. We generally employ the singular
form, although as the text makes clear, we do recommend that
more than one area be used for demonstration purposes.
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that money will be available for more than one year, some public
commitments should be made to ensure at least minimum ¢ unsumer
confidence.

A demonstration of less than five years would discourage
applications for admission to schools other than those run by the
board of education, Parents would consider it too much bother to
transfer children both into and then out of an elementary school.
Further, parents might believe that their children would be harmed
by changing schools too often.

Moreover, commitment to less than five years would make
it extraordinarily difficult to establish new schools. Even if
there were adequate funds to cover initial starting costs, and
experts available for advising would-be schoel founders on how to
get started, the task of finding a building, personnel, and clients
for a short-lived operation would put off all but the hardiest
reformers and businessmen. Because it would take several years
for new schools to establish themselves and build reputations, it
would be several years befbre parents could make intelligent
choices among new schools, If, at that point, the new schools were
already phasing out of existence, no real tests of parental pre-
ferences would be possible,

Although five years is the minimum acceptable project
length, eight years would be preferable. At the beginning of the
demonstration period parents would need time to become familiar
with their alternatives., Toward the end of the demonstration,
parents would be naturally reluctant to enroll their child in a
school which might not exist in one or two years. Eight years
would ensure full participation for at least one complete ''class'
of students. We estimate that a demonstration longer than eight
years would yield only slight gains in information. Hopefully,
the effects would be large and unambiguous. 1In that case they
should be evident after eight years. If the effects were small,
the correct strategy would be replication, not extension,
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2. There should be a planning period of at least one
year preceding the demonstration.

A variety of tasks would be required before the demon-
stration begins. Political machinery responsive to the interests
of the parents in the area should be established to control the
experiment. Specifically, mechanisms for distributing and redeem-
ing vouchers should be arranged. An information gathering and
disseminating agency should be established to collect information
about participating schools and to ensure that all parents have
access to that information. Educators and parents should be
given time to organize and to establish new schools. Time would
be required for building or remodeling, hiring staff, and attract-
ing students. Finally, the organizations carrying out evaluations
should be given time to collect preliminary information.

Location

Every effort should be made to have more than one demori-
stration site. There is no substitute for even a partial repli-
cation., Whatever the number of sites, certain criteria are rele-
vant for each.

1. If possible the demonstration should be carried out in
an_area with a population that is heterogenous with regard to
social class and race. Such an area would be desired for two
reasons.

First, unless vouchers were available to both black and
white children and fto both rich and poor children, the effect of

a voucher system on segregation by race and class could not be
tested.

Second, the greater the heterogeneity of the population,
the more diverse the demand for schools would be and the greater
the range of choices for individual parents,

107



2. The demonstration area should be confined to the
boundaries of a single municipality.

For one thing, the task of negotiating with more
than one school district or municipal government seems impossibly
complex. 1In addition, the impact of the program on local
politics, while difficult to appraise under any circumstances,
would be easier to appraise if a single municipality, or a self-
conscious, self-defined area within a large city, were covered.

3. Because alternative schools might be difficult to
establish even in an eight year period, demonstration should

probably be located in an area where a number of existing private
schools were willing to become voucher schools for the duration

of the project., 1In this way, some assessment of parental choice
would be assured. Further, the prior existence of alternative
schools is an indication that parents would be interested in such
options. | '

Eligibility of Pupils

1. The demonstration should include only kindergarten
through sixth-grade pupils,

Many people believe that the early years of a child's
education are the most crucial in determining what he will even-
tually achieve or become. Perhaps because of this, parents
seem to be most concerned about the quality of education received
by their children when they are young. They are, therefore, likely
to be more willing to accept the responsibility of choosing
schools implicit in a voucher program at the elementary level,

In addition, the costs of elementary schools are less
than those of secondary schools. Assuming limited funds, a
demonstration project confined to elementary schools would there-
fore reach more students. Moreover, elementary schools are
easier to set up than secondary schools. Accreditation
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requirements and the need for special facilities are less
extensive. Elementary schools are generally smaller than
secondary schools. Both these points suggest that more schools
would be established in a limited demonstration'if secondary

schools were excluded.

2. All children of appropriate age in the demonstration

area should be eligible for vouchers. A random or stratified

random sample of children within the demonstration area does

not seem politically possible.
Type of Voucher

The compensatory formulae for determining the value
of vouchers and levels of tuition described in Chapter 2 should
be used in the demonstration. No voucher schools should be |
allowed to charge tuition over and above the value of the
vouchers. Pupils attending parochial voucher schools should
receive vouchers worth no more than the cost of their secular
education. All schools should be eligible for compensatory funds

if they enroll disadvantaged students.
Admissions Procedure

The discussion of admission procedures in Chapter 3

applies to a demonstration as well as to a large-scale project.

1. Voucher schools should be allowed to fill a limited

number or percentage of their places in any way they see fit.

This percentage, although it should be no more than
half, should be large enough to ensure that children of parents
who helped establish a school would be admitted, as would pupiis
with siblings already in a school. We also believe that schools
should be able to select certain pupils according to non-discrim-

inatory criteria based on educational objectives.
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2. Voucher schools should be required to fill at least
half their places by a lottery among applicants. A lottery seems

to be a practical system for ensuring that voucher schools take
their share of ''difficult" children. It is also important that
parents perceive that their children have an equal chance. Many
parents now assume that their children have no chance of getting
into a selective school, and therefore do not bother to apply..
If significant numbers of places were known to be distributed

by lot, more disadvantaged parents might apply to such schools.

3. Children should not be arbitrarily expelled from a

school during the échool;year. Appropriate mechanisms are out-

lined in Chapter 3. The suggested procedures include a review
board to ensure that pupils are guaranteed due process rights,
and economic incentives to schools to keep students.

Mechanisms For Aiding Parental Choice

An agency should be set up to collect infermation

about schools and to distribute this information to parents.

All schools participating in the demonstration should be required

to make this information available. The information-gathering

agency should collect and validate two types of information on

a continuing basis throughout the demonstration. First, certain
common information should be collected from all schools parti-
cipating in the demonstration. This information probably would
include descriptive characteristics of the school (size, pupil/
staff ratio, racial and social class composition, age of building,
etc.). It might also include some objective measures of pupil
performance (test scores). The nature of this information should
be determined by the agency administering the experiment by
taking into account: (a) the information desired by parents,
which should be made available to the public, and (b) the in-
formation desired solely by OEO, which could be confidential.
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A school should also be able to define its own
criteria of 'quality" or success (tests of musical or artistic
performance, data about special extra-curricular activities)
and request the information-gathering agency to verify this
data and include it in publications about the school. The infor-
mation-dispensing agency should devise ways, probably involving
personal contact, to make all collected information available and

undexrstandable to all parents in the demonstration.

Administration

Some agency should have ove.all responsibility for

administering the voucher plan. This education voucher agency

(EVA) should be representative of the community. Its particular
form would depend on the nature of the site chosen for the experi-
ment. Above all, it should have legitimacy in the eyes of the

parents and educators. It would have two basic functions:

-- It would have overall fiscal authority. This would

include overseeing the administration of vouchers

to all parents. It would also include allocating funds
to the information collecting and dispensing agencies,
to the review board and to any other agency set up

for the demonstration, and allocating funds for starting
costs to new schools, and for transportation costs to
all students in the demonstration requiring such funds.
Last, it should redeem vouchers and distribute funds

to eligible schools. In addition, it might wish to
fund its own local evaluation effort. OEOQO's overall
evaluation should, however, be funded directly by OEO.
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Costs

Itwould have authority to make necessary administrative

decisions. It would have final authority over each of

the agencies to which it allocates funds. It would
also certify schools for participation in the demonstra-
tion. This is likely to be a complicated problem.
Guidelines for certification should be established.
Participating schools should accept a voucher as full
payment of tuition. They should agree to a lottery
system if they are over-applied. They should agree to
the decisions of the review board on expulsions.

Aside from these requirements,schoolswould presumably
have to meet the established state and local criteria
for accreditation with regard to building codes,
teacher certification, curriculum, etc. We strongly

recommend that the EVA obtain waivers of unnecessarily

restrictive state and local education regulations.

The reason is clear. If extensive curriculum and
teacher certification requirements were imposed -on
every participating school, the trend would be toward
uniformity rather than diversity. This would dis-
courage innovative schools and would reduce the overall
level of choice available to parents.

It is impossible to estimate the cost of a demonstra-

tion project with any accuracy before selecting a site,contacting

existing schools, and surveying the likely choices of parents in

the area. For illustrative purposes, however, let us make the
following assumptions:
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l. 1In order to find out very much about parental choices
and the character of the "education market in one

area,"

we would need at least 10 privately controlled

secular voucher schools, several parochial voucher

'schools, and several neighborhood public schools.
This mix would allow the development of genuine
competition and 'product differentiation,' and
would test the capacity of parents to discriminate
between a fairly wide variety of alternatives. 1If
the average voucher school enrolled 200 children,
2,000 families would need to be willing to remove
their children from public or parochial school for
the experiment.

2, In order to obtain 2,000 families interested in
such schools, we assume that we would need an area
in which there were at least 17,000 children between
5 and 11 years old. We assume, in other words,
that about a sixth of the population'would choose
privately controlled voucher schools under the
ground rules we have proposed. This figure is
arbitrary but enables us to develop rough estimates.

3. Let us suppose that the area were 307 Catholic.
Assume further that 1/3 of the Catholics in the
areawould attend public school, and 2/3 parochial
schools, all of which would elect to become voucher
schools fn order to cash vouchers.

4. Let us assume that the basic voucher were set at $§750
per child. Assume also that ''compensatory' payments
for low-income children began when the parénts'
income falls below the national median, and that
such payments rose to a waximum of $750. Let us
assume that two-thirds of the demonstration area
childrenwere from families with below-average incomes,
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and that they carried an average compensatory
payment of $300 per child. This would make the
average expenditure in the demonstration area
$950 per pupil. If 12,000 pupils were covered,
the overall annual expenditure in the area would
be $11.4 million.

5. Let us assume that per pupil expenditure in the
public schools at the beginning of the experiment
were $500 per pupil, and that 80 percent of the
children in the area were in public schools at the
beginning of the demonstration. The public schools
are thus presumed to be spending $4.8 million at
the beginning of the experiment. They would be
required to commit themselves to maintaining this
level of effort,

6. Let us assume that parochial schools would not be
entitled to a full voucher because their audited
expenditures for secular purposes (exclusive of
compensatory benefits) come to only $500 per pupil
rather than $750. This would save $250 apiece for
some 2400 children, veducing the original $11.4
eétlmate by $600,000 to $10.8 million.

7. pe overall cost of the school programs being
$ 0.8 million, and the local contribution being
$4.8 million, the cost to OEO would be $6.0
million, plus administration, evaluation, planning,

etc., per year,.

It must be recognized that these estimates are very
rough., Different assumptions would have great influence on
the estimates. Alco, we must assume that costs would rise
steadily from year to year.
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Summary

We have sketched some initial specifications for an OEOQO
voucher project. We suggest that wherever possible, a demonstration
should follo s the guidelines set out in the previous chapters for a
large-scale project. We therefore argue for a compensatory voucher
program, for a partial lottery for admissions,and for mechanisms
aiding parental choice. In addition, we recommend that a demon-
stration continue for a winimum of five and preferably eight years;
that it be located in an area heterogeneous with respect to social
class and race and within the boundaries of a single municipality;
and that only elementary school children be eligible for vouchers.
We estimate that a demonstration area should include about 12,000
eligible children. We estimate the annual costs to OEO of such a
demonstration would be in the range of $6 to $8 million.

In addition, we have set out a very tentative admin-
istrative structure. But we anticipate that this would be modified
once a site had been selected.

Evaluation

An evaluation of a voucher demonstration project
should include three components:
-- A political and educational history of the
demonstration,
-- An evaluation of the specific objectives of the
program, and

--  An assessment of criticisms of the voucher plan.

This section suggests criteria, mechanisms, and designs
for carrying out these three tasks.
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1. General Recommendations

-- An OEO demonstration project might become the
model for future large-scale vouvcher projects. This suggests
that mechanisms for the demonstration should be similar to
those regarded as desirable for future projects. It should
be recognized, however, that it might be easier to ensure equal
opportunities for poor parents in an OEO demonstration than in
a large-scale system. The proposed mechanisms for establishing
equal choice and access to schools (i.e., restrictions on tuition,
a lottery to allocate scarce places, compensatory grants, and
an efficient information gathering and dispensing agency) may
be less important to legislators than to OEO, and therefore
might be abandoned entirely in a non-NEO project. It might
also be easier to get temporary suspensions of building codes,
certification requirements, and the like for a demonstraticn
project than for permanent legislation. Nonetheless, a
demonstration should try to demonstrate what ought to e done,
rather than being a pcototype of what is most likely to be dome.
If any other approach were followed there would be little
likeiihood of evaluating the full potential of a voucher system.

-- Any demonstration would be idiosyncratic. The
political climate, the racial, ethnic, and social class mix
of the area, the number of available alternative schools, and
the amount of dissatisfaction with the public schuols would
all affect the findings of an evaluation. Great care must
therefore be taken in making inferences from the results of
any one demonstration. It is unlikely that the results would
be the same in a permanent, large-scale project, even if it

were carried out in the same area. This suggests that more

than one demonstration area should be funded.
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-- Any single evaluation of a demonstration would have
certain shortcomings. Evaluators, no matter how hard they try,
mu-t still make somewhat arbitrary decisions about which objec-
ti 2s they examine, and what methods of evaluation they use.

OEO should, therefore, retain several groups of evaluators. Each
group should independently define objectives and the way they are
to be evaluated. At least one of the evaluation groups should

be particularly esponsive to the interests of the parents. None
should be fiscally dependent on the agency administering the
project.

-- Even if these recommendations were followed, a demon-
stration might appear more conclusive than it really is. Claims

of what it proves about any particular issue, therefore, should
be kept to a minimum,

2. Monitoring the Political and Educational History and
Consequences of the Demonstration

July 1970 - August 1971 - The Planning Year

Political conflict might be great. Many groups would
be attracted by the Federal and state monies available for the
demonstration. Each group might have its own ideas about the
desirable form of demonstration. Though political pressures
might force the abandonment of the recommended voucher plan during
the planning year, it is more likely that compromises in the
structure of the demonstration would be reached to appease power-
ful groups. An analysis of the political situation during this
period would be critical for an understanding of what people
expect, want, and will get from a tuition plan. If the demon-
stration were seriously altered or terminated prematurely, this
analysis might suggest why and how to establish a new demonstra-
tion in another location.
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Other data also should be available to evaluators.
People would want to start new schools, to decide whether to
send their children to alternative schools in the following
year, and to understand the implications of the "new" scheme.
The information collecting and dispensing agencies should set up
early in the "planning" year, and should keep complete records.
These records should be available to evaluators as baseline

data for the overall evaluation.
September 1971 - June 1980 - During and After the Demonstration

During this period similar evaluations should be
carried out. A political history should be kept and descrip-
tive information gathered about the demonstration. To a
large extent the information gathered by the information-
collecting agency should suffice. As the demonstration

progressed a number of potential problems could be examined.

- The admissions mechanism could be examined.
By the second year of the demonstration, the
evaluators should begin to be able to estimate
the importance of over-application to specific
schools and the overall effect of the lottery
mechanism on parental choice, levels of enrollment,

Ssegregation, etc.

- The economic model could be examined. Again
early in the demonstration evaluators should be
able to estimate the equalizing effect of
the “compensatory" model on the services children

receive in schools.

-- The adequacy of the information collecting and
dispersal agencies could be examined. Early in
the project there should be some indication as to
the overall effectiveness of the mechanisms in

making pertinent information available to all parents.
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These evaluations should have a feedback effect on the demonstra-
tion. If they suggested that. the agencies were not performing
efficiently, it would seem reasonable to alert people and to
attempt to correct performance., This path, however, should be
taken with caution. Preliminary indications of a problem might
be misleading and corrective measures, therefore, inappropriate.
Further, substantial tinkering would complicate the already diffi-
cult business of generalizing from the results of the demonstra-
tion to other voucher projects. We think, however, that a demon-
stration of the voucher project should attempt to set an ''ideal.”
The benefits of such corrective measures then should generally
outweigh possible costs in generality. It should be noted that
the amount of ''corrective'" action required to keep the agencies
performing efficiently would in itself be an important subject
for evaluation.

The effects of the voucher plan on parts of the educa-
tion system other than parents and students should also be exam-
ined. An analysis of the attemnpts to establish new schools should
be made. The role of teachers' professional organizations in the
history of the demonstration should be analyzed. Some estimate
should be made of the effect of the plan on the salaries, turn-

over rate, and attitudes of teachers in the demonstration area.

Finally, the introduction of a new scheme for financing
schools would have effects reaching beyond the schools. If
parental feelings of efficacy were increased, this might be
reflected in higher registration and voting rates. Local poli-
ticil candidates might have to take a stand one way or another
on the value of tha voucher scheme. Financial incentives tested
in a demonstration might create opportunities for new political
alignments., Assessment of these changes would be valuable in
estimating the overall impact of the voucher scheme.

In summary, there should be a descriptive and histori-
cal component in the evaluation of the demonstration. Although
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this is not a typical evaluation function, special circumstances
demand it. To many, the demonstration would be considered a
"success' when the first voucher was administered. Yet, until
the demonstration was operating, no amount of talking or writing
would convince people either that a voucher scheme was feasible,
~or that it would create outcomes different from those of the
present system., Even when the demonstration was going, there
would be little hope of accurately evaluating its influence
unless careful attention was paid to its effects on the surround-
ing environment,

3. Evaluation of Specific Objectives of the Demonstration

An evaluation should assess the success of a voucher
demonstration in reaching the two stated objectives:

-- A voucher system should improve the education of
children, particularly disadvantaged children.

-- A voucher system should give parents more control

over the kinds of schooling that their children

receive, particularly the parents of disadvantaged

children.

Two general strategies could be used to assess these
objectives (which were discussed in detail in Chapter 1), The
first might be labeled the '"black box'" approach. Measures of
the quality of education available in the demonstration area
could be taken before, during and after the demonstration. The
problem with this approach is that it would not show whether or
not the voucher scheme itself influenced the outcomes, We would
not know, for example, whether the situation would have changed
without the voucher scheme, whether the reason for change was the
experimental nature of the program, or whether the increase 1in
expenditures for education was the cause of change.

This second strategy involves testing the validity of the
assumptions underlying the argument that the voucher plan would
lead to improved education and greater parental control. If the
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assumptions were found to be valid, we would have some assurance
that the plan, rather than the circumstances surrounding the
demonstration, was causing any changes. We suggest using the
second strategy. It requires gathering additional data and
greater expense than the "black box'" approach, but we think the
advantages outweigh the costs.

The arguments for the voucher plan rest on three
assumptions which should be evaluated:

(1) A voucher scheme would lead to a greater diversity of
educational alternatives.

(2) Poor parents, given financial resources and insured
equitable admissions treatment, would be able to
exercise greater choice among the alternatives,
thereby requiring the schools to be more responsive
to their children's needs. This should result in
parents' having greater control over the education
that their children receive.

(3) The diversity of educational alternatives and the
increased responsiveness of schools to children's
needs would lead to improved education, particularly
for poor children.

(1) A voucher model would lead to a greater diversity in educa-
tion.

There are three possible sources of diversity, First,
given freedom and financial resources, educators might create
large numbers of schools that are significantly different from
those now operated by local boards of education. Second, through
the exercise of choice, parents might force schools to be more
responsive (accountable) to their particular interests, thereby
increasing diversity. Third, the decentralization of fiscal
control might increase the number of administrators making deci-
sions and, therefore, potentially increase diversity.

In the evaluation, it would be important first to con-
sider whether the voucher scheme increased diversity, then the

sources of the increase could be investigated. Three categories
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for assessing diversity seem helpful:

-- Diversity in conventional inputs, e.g., adult/pupil
ratio, qualifications of teachers, characteristics of
student body, age and nature of building and equip-
ment, curriculum characteristics.

-- Diversity in the objectives of schools: Do they focus
on the three R's? on '"learning to learn'"? on music?
on discipline?

-- Diversity in the outputs of schools: Do some schools
teach math better than others? Do some schools produce
better informed citizens?

A distinction can be made between ''perceived' and ''real"
diversity. Either might occur without the other. That is, parents
and educators might '"perceive' that the voucher scheme had spawned
diverse schools without ''objective'" measurement finding the diver-
sity and vice versa. Both types of diversity are important.
"Perceived" diversity can lead to 'perceived' choice, which in
turn might lead to parents' feelings of greater control over
their environment; ''real' diversity might lead to greater choice
and, therefore, greater control. The measurement of ''perceived"
diversity is relatively straightforward. Ways in which schools
might differ should be detailed. Parents, educators, and other
interested persons should be asked which differences were apparent

and whether the new scheme was in part responsible for them.

The measurement of ''real' diversity is somewhat more
difficult. Although there is a large body of literature dealing
with the problem, most previous attempts have been inadequate.
Nevertheless, it would be important to obtain objective measures
of the three categories suggested above.

Assessment of the three sources of ''real' diversity
does, however, present problems,

In the demonstration project, it would be important to
assess whether the market structure of the voucher scheme would

encourage educators to set up new and different schools. As noted

122



earlier, the limited duration of the demonstration would discour-
age many innovators from starting schools, Specifically, educa-
tors starting new schools would need to consider what to do when
the demonstration was over; they would have to take into account
the large starting costs of new schools; and they would have to
consider the problems in building a reputation for the school in a
short time. For these reasons, extensive aid should be given to
help the development of new schools. Thus, although it would be
possible in a demonstration to determine whether the new schools
were different from the old, it would be impossible to assess
whether educators would set up new and different schools in a
larger-scale project.

The second potential source of '"real' diversity might
be easier to examine in the demonstration because the responsive-
ness of schools to the wishes of the parents probably would not
be greatly influenced by the fact that a demonstration was
limited in duration and scope. The measurement problem would be,
however, nonetheless difficult.

Multiple measures of schools' responsiveness should be
made. A school might be responsive either to the wishes of
individual parents or to the collective wishes of parents with
regard to hiring and firing of teachers, to curriculum introduc-
tion and modification, etc. A number of control groups should be
used for comparison purposes. Specifically, at least three sets
of comparisons should be made. The responsiveness of schools in
the voucher area during the demonstration should be compared (a)
to the responsiveness of the schools in the area prior to the
demonstration; (b) to the responsiveness of the schools in a
nearby and similar non-voucher area; (c) to the responsiveness of
schools in an area where decentralization legislation is just
going into effect. Furthermore, the schools in the voucher area
should be divided into ''old" and ''mew'", publicly and privately
controlled, etc., for comparisons with the control schools.
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The third possible source of 'real' diversity is, in
part, a given. That is, because financial control would be
decentralized, there would probably be greater diversity than
before in certain decisions: e.g., teacher salaries, textbook
purchases, amount of time devoted to certain curriculum matters.
Judging just how much of the overall diversity is due to fiscal
decentralization, however, might be very difficult,

In summary, it does not appear possible in a demonstra-
tion of limited duration to test the proposition that new scho-ls
would automatically spring up in reaction to the new buying power
of parents. It would be possible, however, to examine whether the
"new" schools that did arise differed significantly from the old
schools. This would be itself a partial test of whether parents
had more choice. It would then be possible to examine whether
parents were aware of the available choices and whether they
reacted to the choices. It should also be possible to assess
whether schools in the demonstration were more responsive to
parental pressure.

Finally, it might be possible to assess whether decen-
tralization of fiscal control led to greater diversity of schools.
There woull be, however, great problems in considering each of
these issues -- perhaps the greatest being the definition of
diversity and thereby the definition of choice.

(2 ) Parents would have more choice about the education that their
children receive. This would lead to parents having greater

control.

The second argument has two parts. First is that the
voucher plan would extend to all parents, rather than just the rich,
the opportunity to send their children to alternative schools. -
This would allow parents both actually to place their children

in new or different schools and to threaten to place their chil-
dren in new and different schools. Therefore, both the old and
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the new schools would have an incentive to be more responsive to
the wishes of the parents. The second part of the argument is
that parents would exercise their choice in such a way as to
obtain greater control over their children's education.

Unless choice exists, there is no reason to believe
that the schools would be more responsive to the needs of the
child and certainly no reason to think that parents could exer-
cise choice. The economic model, the admission mechanism, the
information collecting and dispensing agencies, and the review
board were all designed to encourage ''real' choice.

Real choice for parents can be presumed to exist if:
-- Real diversity exists.

-- Everycne can afford alternative schools, The guide-
lines in our preferred model are designed to accom-
plish this, but there is no guarantee that they would
succeed. If other economic models were used, or the
value of the voucher were set too low, the poor might
not be any better off than they are in the present
system.

Choice, however, would not lead to greater control on
the part of parents unless two further conditions were present.
First, parents would have to realize that they had a choice and
would have to be prepared to use it, both individually and in
groups., (The extent of parents' "perception' of choice and of
their willingness to exercise their choice, therefore, should be
measured,) Second, teachers and principals would have to be
aware that parents could and would choose different schools.
Otherwise they would have no incentive to be responsive to the
wishes of the parents. (Some assessment of teachers' and princi-

pals' perceptions, therefore, also should be made.)

Evaluating these issues might take great ingenuity. The
task, however, would be necessary if the effects of the voucher
scheme were to be estimated. In order to attribute changes in
the quality of education to the establishment of a voucher plan,
we would have to be able to demonstrate that diversity of educa-
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tional alternatives led to parental choice, which in turn led to
increased parental control and increased school responsiveness to
the needs of children.

(3) Childrén, particularly poor children, would receive improved
education,

Improvement presumably would occur because parents
would be able to choose from a range of alternatives, and could,
therefore, either select more appropriate schools for their
children or force their present schools to be more responsive to
the needs of their children. Before we could relate diversity
in choice and parental control to improved education, however,

some way of measuring "improved" education would have to be
developed.

One way of measuring improved education would be simply
to ask parents and children whether things had gotten better. The
response of various types of parents could be contrasted and
control groups set up, tested, and studied. Teachers and princi-
pals could be similarly questioned.

It is unlikely, however, that this would be entirely
satisfactory. Everyone likes to think that objective measures
tell us more than subjective perceptions. To "objectively" exam-
ine the question of "improved" education, however, would require
that some prior value judgments be reached as to what was
"improved'" education. This suggests, as we noted earlier, that
multiple evaluations are important and that the judgments of
each evaluator should be made as independently as possible.

Presumably, multiple evaluations. would lead to the col-
lection of large amounts of data. Although the evaluators would
be independent, attempts should be made to reduce duplication and
bother to parents, students, and school personnel.

. The analysis of school quality should not be limited to
;@ study of conventional measures of inputs and standardized tests
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of achievement. The longitudinal nature of the project would
allow for a much more detailed and comprehensive approach. Spe-
cifically, samples of students might be systematically followed
throdghout their school years. Measures might be taken of their
’éarly achievement and ability, and data gathered on their home
environments and on their school experience. These measures
could be related to the later achievement of the students, to
their admission to high school or college, to their completion or
withdrawal from high school,tc their attitudes and aspirations.

Many problems, of course, would remain, specifically,
parents would have exercised their choice of schools, thereby
mingling the effects of schools with the effects of choice. Some
schools might not wish te divulge certain information. The sam-
ple size would be small, at least in comparison to some recent
surveys. Control groups might not be comparable in certain ways.
Finally, the experimental nature of the demonstration might have
unexpected effects on the students, the parents, and the schools.
Nonetheless, the suggested data should provide an adequate base
for estimating changes in the quality of education.

4. Assessment of Criticisms of the Voucher Plan

Three particular aspects of a voucher demonstration
should be reviewed:

-- The effects of the demonstration on segregation by race,
social class and ability should be assessed. This
assessment could be made without collecting data beyond
that already suggested. The extent of each type of
segregation among schools before, during, and after the
demonstration could be measured. These measures could
be compared to each other and to comparable measures
gathered in control locations. All of this is relative-
ly straightforward., Difficulties would arise if sub-

jective criteria were applied.
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-- The effect of the voucher plan on church/state relations
might be easier to examine in a demonstration. In the
context of the demonstration, suits holding that the
voucher plan was unconstitutional might be brought
before the courts. If the courts were to decide to
hear the cases, much of the ambiguity presently sur-
rounding the constitutionality of the plan might be
removed. Of course, information should also be gath-
ered about the effects of the plan on parochial schools.

-- The effects of the voucher scheme on the allocation of
resources within a single school district could also
be examined without collecting data beyond that already
suggested. No estimate, however, of the effects of the
plan on resource allocation over a large area would be
possible. s

Summary

Three general evaluation tasks have been proposed.
First, a political and educational history of the demonstration
should be maintained. The history should include an analysis of
the political pressures for and against the voucher plan. It
should also include information about the effectiveness of the
mechanisms proposed for admission to schools, for the distribution
of vouchers, and for the collection and dissemination of informa-
tion. We suggest that this latter information should be used as
feedback to the demonstration. If agencies were not performing
adequately, they should be so informed, and their performance
corrected. |

Second, the evaluation should test the success of a
demonstration in reaching two objectives:

-- A voucher scheme would improve the education of chil-
dren, particularly disadvantaged children.
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A voucher scheme would give parents more control over
the kinds of schooling that their children receive,
particularly parents of disadvantaged children.

Although the demonstration would not provide definitive answers
to these hypotheses, we argue that analyses of the assumptions
underlying them would indicate the probahle effects that the
voucher plan had on school quality and parental control.

Third, an assessment of the principal criticisms of
the voucher scheme should be carried out. Specifically, the
effects of the voucher plan on segregation by race, social class,
and ability, on church-state relations, and on resource allocation
in the demonstration area should be monitored. The results of

these analyses should not, however, be automatically generalized
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Introduction to Section II

Chapter 6 deals with the three alternative approaches to
vouchers which have come up most often in discussion with educators,
legislators, and community groups. Part A discusses a system in which
vouchers are available only to public schools managed by the local
board of education. Part B deals with a system in which vouchers are
available only for children whose parents opt out of the public school
system. Part C discusses a voucher system in which only the poor
are eligible for vouchers. Part D discusses a less fundamental
change, in which vouchers are restricted to non-profit schools.

Chapter 7 deals with the technical problems of determining
the value of vouchers for particular students, assuming vouchers vary
in value according to educational "need”.

Chapter 8 examines several of the problems in matching pupils
to schools in more detail than did Chapter 3 in Section I. Part A
takes up the prevention of segregation. Part B discusses the need
for excess capacity in a voucher system. Parts C and D consider late
applicants and running a lottery.

Chapter 9 focuses on problems unique to a demonstration.

Part A considers problems of phasing into a voucher system. Part B
reviews the financial consequences of a demonstration for the public
schools. Part C looks at schools that want to fill only a fraction
of their places with voucher students. Part D looks at financial
arrangements with parochial schools, while Part E examines several

alternative structures for an EVA.
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6. Four Additional Economic Models

A. Vouchers Confined to Public Schools

One of the most common criticisms of the voucher system pro-
posed in Section I is that it makes public money available to privately
managed schools. Some object to this on constitutional grounds,
fearing that it will break down the wall that is supposed to separate
state and church. Some object on ideological grounds, fearing that it
will result in the creation of large numbers of second-rate profit-
seeking schools. Some object on administrative grounds, arguing that
it would be much simpler to plan and operate a voucher system if
parents' choices were confined to the public sector.

Section I suggested that the distinction between the "public"
and "private" sectors would be very different under a voucher system
than under the present system of school finance. Privately managed
schools which chose to participate in the voucher system would not
on'y receive public money, but would also be subject to public regula-
tion. Specifically, they would have to open their doors to all races,
income strata, and levels of ability, in a way that private schools
have seldom been . willing or able to do in the past. Nonetheless,
privately managed voucher schools would still differ in some important
ways from publicly managed voucher schools, and a system which
excluded privately managed schools would certainly differ in important
respects from the system advocated in Section I.

A voucher system which was confined to the public sector
might take one of two forms. In its simplest. form, the board.of
education and the superintendent would undertake to develop a variety
of "alternative schools" in the public sector. These schools would
exist alongside a network of neighborhood schools operated along more
or less traditional lines. Puarents would be free to enroll their

children either in an "alternative school," if they found the program
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of such a school attractive, or in the neighborhood school. The
"voucher system" would simply be a bureaucratic mechanism for
allocating money among alternative schools and neighborhood schools
on an equitable basis.

A second kind of voucher system confined to the public sector
would involve "alternative schools" managed by private groups under
contracts with the board of education. In such a system the local
board of education would retain ultimate control of program, but
would contract with universities, private corporations, community
groups, or others to run innovative programs of various types. As in
the first version, alternatives would exist alongside a network of
traditional neighborhood schools. Parents would have a choice between
enrolling their children in the new alternative schools or the tradi-
tional neighborhood schools. Again, the "voucher system" would be a
mechanism for allocating funds among various schools on an equitable
basis.

As usually conceived, both these models differ in one critical
respect from the voucher system proposed in Section I. They both
allow the Board of Education (or its administrative staff) discretion
in determining what kinds of innovation should receive public subsidy
and what kinds should not. Both models are therefore attractive to
many professional educators, and unattractive to many who distrust
the educational profession.

The voucher system proposed in Section I would allow the EVA
to regulate the kinds of schools eligible for public subsidy. But
the EVA's criteria for determining eligibility would have to be
explicit and quasi-legal. The EVA could bar subsidies to schools
which charged tuition for voucher students, or schools which dis-
criminated in their admission policy, or schools which refused to
disclose specified kinds of information to the public. But it could
not withold subsidies simply for doing a poor job, or for offering a
curriculum which offended the taste of the EVA's board, or for any
other idiosyncratic reason. It could, of course, invent seemingly
"neutral" criteria whose actual purpose was to justify exclusion of a

particular school. Fut the very necessity of doing this would normally
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lead to a far more just policy than would a system in which the public
authorities could give or withold public monies without offering
any explicit justification for the decision.

The difference between the systems is best understood by
looking at a hypothetical example. Let us suppose that several young
teachers decide that they would like to operate a school along the
lines pioneered in Leicestershire, England. In the regulated voucher
system proposed in Section I these teachers must meet state require-
ments for private schools, must demonstrate that their school is open
to everyone on a non-discriminatory basis, and must make a full
description of their school available to the public. Then, if parents
enroll their children, the school can cash their vouchers. If the EVA
wants to withold the money, the burden of proof is on the EVA to show
that the school is ineligible to cash vouchers because it violates
some previously promulgated regulation.

Now let us suppose that this same group of teachers wants to
run the same kind of school in a voucher system confined to the public
sector. Under the first version of such a system, the group would go
to the superintendent and seek permission to take over an exXisting
puklic school. The teachers would all be directly employed by the
public schools, and their school would differ from axisting public
schools only insofar as the central adminiétration gave it permission
to differ. Under the second version of such a system, the teachers
would form a corporation and would contract with the board of education
to manage a public school.

Unfortunately, boards of education and superintendents have
not usually been very responsive to such proposals for innovative
schools. There is nothing in existing law in most states to preclude
the establishment of alternative public schools, either within the
public system or on contract, and yet only a handful of boards of
education have moved in this direction. So long as the burden of
proof for demonstrating the value of a proposal is on someone else,
boards of education and school administrators are likely to be
extremely cautious. The political cost of having said "nc" to a good

proposal is seldom as great as the cost of having said "yes" to a
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proposal that then turns out badly.

Furthermore, so long as the criteria for accepting or rejecting
a proposal need not be made precise and explicit, most potential
innovators will simply assume that their proposals stand no chance of
acceptance, and will not bother to develop them into workable form.

The board will therefore receive few proposals, and will feel sure
that no new ideas or competent leaders exist outside the public system.
Many of these difficulties could be avoided if the local
board of education made an official commitment to fund any alternative

school which met certain explicit criteria. The board might, for
example, agree to designate as "public" any school that met minimal
state requirements, agreed to open its doors on an equitable basis to
everyone, and agreed to disclose fully what it was doing. The board
could promise such schools space and fund them on the basis of a per
capita formula derived from what it was spending in other schools. 1In
this way the board could in effect become an EVA. With luck, this
might convince educational innovators that they had an excellenu
chance of getting financial support if they followed the official
ground rules laid down by the public system for receiving public money,
and might lead to a greatly diversified public system.

This approach would presumably rule out the participation of
certain kinds of schools. In particular, church-related schools would
probably not want to participate, since once they had been designated
as legally "public", they would be subject to the Constitutional
prohibition against prayers in the same way as existing public schools.
Profit-making schools might also be ruled out, although the public
system could perhaps allow profit-making groups to manage a public
school.

The full range of existing procedural and substantive restric-
tions on public schools would presumably apply to all schoeols in a
voucher system restricted to "public" schools. This might discourage
or prevent many innovative educators from participating, and it might
seriously restrict the range of alternatives that would become

available. Suitable enabling legislation might, however, eliminate
this problem.
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We conclude that a voucher system confined to the public sector
could result in a substantial increase in parental choice if the
school administration and board of education were willing to take
risks. But we expect this would be the exception rather than the rule.
A voucher experiment confined to the public sector would almost cer-
tainly be some improvement over the status quo, but it would prob-
ably mean far more cautious and limited innovation than the system

described in Section I.

B. Vouchers Confined to Private Schools

Many people think of an educational voucher system as a pro-
posal for financing private education through "scholarships". The
regulated voucher system proposed in Section I goes much. further than
this, in that (1) it also proposes mechanisms for introducing diversity
and choice within the public sector, and (2) it proposes rather
stringent conditions for private schools' cashing vouchers. As
indicated in Chapter 1, a system of this kind would change the tradi-
tional meaning of the terms "puklic" and "private." On the one band,
even publicly managed schools would presumably have more budgetary and
administrative autonomy vis é vis the school board and the central
school administration than at present, and in this respect would be
more like private schoolis. On the other hand, both publicly and
privately managed schools would have to commit themselves to genuinely
open, non-discriminatory admissions policies, letting in all students
without regard to race, and letting in at least half without regard
to test scores or neighborhood residence. Many public school
administrators have said that they could not or would not try to make
neighborhood schools "public" in this sense. This reluctance reflects
the fact that parents in many white neighborhoods regard the nearby
public school as "theirs," and resist any proposal which would open

their school to "outsiders,"

especially black outsiders. This
resistance is likely to be particularly fierce when a large number of

"outsiders" is expected tc apply. Accepting them would mean severe
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crowding, double sessions, temporary classrooms, and the like.
Restricting enrollment would mean resorting to a lottery or some

similar device for choosing among applicants, and would in some cases
exclude some neighborhood children from their "own" school. Fore-
seeing this, some politically sensitive school administrators and

mayors have concluded that a voucher system ought to leave the neighbor-
hood public school untouched, and should make vouchers available only

to chiidren who want to go elsewhere.

The limitations of this approach are obvious, but not neces-
sarily overwhelming. First, such a system offers little help to
public school principals and teachers who would like to try one or
another innovative program, but cannot do so because it would be un-
popular with some part of their neighborhood clientele. Under a
voucher system confined to the private sector, the neighborhood public
schools would provide the non-innovative alternative, while the private
‘sector would provide new options to families that wanted them. This
is, of course, a traditional division of labor between the public
and private sectors in America, but it is probably not one which ought
to be encouraged. Since the majority of children will. probably remain
in public.schdols no matter what system is adopted, forcing the public
schools to remain in a traditional mold and leaving innovation to a
few private schools seems unfortunate.

A second major objection to excluding neighborhood schools
from voucher system financing and voucher system regulation is that
such a policy severely restricts the choices available to black
families. Many such families are anxious to enroll their children
in racially integrated schools. There is little chance of integrating
existing public schocls in black neighborhoods. For most black
parents the only plausible way to achieve integration is to enroll
their child in a school in an integrated or white neighborhood. Most
of these schools are now public neighborhood schools. If they continue
to admit only neighborhood children, black parents living in all-black
neighborhoods will be left with no integrated alternatives.

Despite these limitations, a voucher system which is confined

to the private sector has obvious political advantages. While it
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threatens the existing public school system ideologically, in that it
challenges the legitimacy of confining public subsidies to publicly
managed schools, it does not threaten the public system politically,
since it does not require important rearrangements of financial and
staffing arrangements or of attendance patterns. A "private only"
voucher system would enable dissatisfied community groups to establish
their own schools, and it would also enable principals, teachers,
universities, and others with educational ideas to set up their own
schools. If church-related schools were allowed to cash vouchers, a
"private only" voucher system would also keep the parochial school
system going, and would forestall the influx of Catholic children
into the already overburdened public system. If profit-making schools
were allowed to cash vouchers, a "private only" system would also
allow private enterprise to try its hand at education. Even if
profit-making schools were barred, non-profit private schools could
presumably contract with profit-making firms to provide specific
services, operate part of the curriculum, or whatever.

A voucher system confined to the private sector is, then,
far less likely than a comprehensive voucher system to result in major
changes in the range and quality of choices available to most children.
But perhaps for that very reason it may be more politically palatable.
Properly regulated, it would certainly represent a modest step in the
right direction.

C. Vouchers Confined to the Poor

A number of people have suggested that OEO should conduct an
experiment in which the use of vouchers is restricted to the poor.
The primary reasons for this suggestion are (1)} a feeling that the
poor are the ones whose children need special help, especially from
OEO, and (2) the hope that if only poor parents received vouchers,
the white middle-class could not use the system to maintain segregation.
Many of the difficulties with this approach were touched on in

Chapter 2 of Section I, especially in the discussion of the
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"Unregulated Compensatory Model". This part of this chapter deals
in more detail with some of the problems with a "poor only" system.

The fundamental problem raised by making vouchers available
only to poor children is that all children must have access to free
schools. If middle and upper income families are denied vouchers,
then their children must be able to attend the same neighborhood
public school.they have always attended. Since most families are not
officially defined as poor, most neighborhood public schools, particu-
larly those in middle. income neighborhoods, would continue to operate
much as they always have. They would presumably not have budgetary
autonomy. Thus they would not have any real incentive to find room
for applicants from outside the neighborhood. (Even if these appli-
cants had valuable vouchers, the money would go to the central school
administration, not the local school.) If public schools in middle-
class neighborhoods have no .incentive or obligation to make room for
disadvantaged children, and if middle-class children. have no oppor-
tunity for free education except in these schools, the disadvantaged
child will have almost no opportunity to use his voucher in an
economically integrated school.

Indeed, a voucher system designed exclusively for the poor
would involve only a small fraction of the children in any public
school, even in a relatively poor neighborhood. All existing public
schools, including those in the poorest neighborhoods,would therefore
have to continue their present operations on much the same financial
and administrative basis as at present. This would make it almost
impossible to generate new educational alternatives in existing
public school buildings or with existing staffs, since these schools
and staffs would for the most part be committed to their traditional
clientele and could not hold out any alternative to parents who dis-
liked any given innovation.

The public sector could theoretically establish new experi-
rental schools, especially designed for voucher holders, but it would
hardly find this politically attractive if vouchers were confined to
the poor. For one thing, the new schools would .be economically

segregated. For another, they would exclude the vast majority of

139



children whose parents are actively dissatisfied with their children's

education.

New private schools might be created to cater to voucher
holders, but these schools would also labor under great difficulties.
No genuine "community schools" would be possible, because no urban
community is composed primarily of pedple who fit any official defini-
tion of poverty. Most potential leaders of community school movements
would discover that their children and many .of their friend's children
were not going to qualify for help, and would lose interest in creating
a new school. New privatz schools catering to voucher holders would
thus tend to be schools run by the middle classes for the disadvantaged.
They would also be economically segregated.

A voucher system designed exclusively for poor children would
probably create few new educational alternatives. It would, however,
give some poor children access to existing private schools, whose
tuition is now beyond the means of poor families. Some of these
private schools would, of course, be reluctant to expand their low-
income enrollment appreciably, even if the cost of the children's
education wefe largely or entirely covered by vouchers. But some
private schools, especially some Catholic schools in poor neighbor-
hoods, would jump at such an opportunity. Such schools now enroll a
number of poor children, including many non-Catholics. Many charge
these children little or nothing. Vouchers for poor children would
enable them to expand their low-income enrollment. Vouchers would
also increase these schools' overall income, enabling them to cut
class size and make other improvements.

We conclude, then, that a voucher system confined to poor
children would enable a moderate number of disadvantaged children
in urban areas to attend Catholic schools that are currently under-
utilized and might otherwise go out of business. Some low-income
parents, both Catholic and non-Catholic, would regard this new option

~as an improvement. The cost to the federal government would also be

modest. But a formula for revamping uurban education it is not.
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D. Vouchers Confined to Non-Profit Schools

One of the most common objections to a voucher system is that
it would encourage profit-hungry "hucksters" to open schools which spend
most of their income attracting customers and paying back investors
rather than educating children. One device for solving this problem
is to bar profitFmaking organizations from cashing vouchers. The
California legislature inserted such a provision when it considered
enabling legislation for a voucher demonstration during 1970, and
similar restrictions have been attached to some other legislation
aliding private schools (see Appendix E).

This part of this chapter considers three questions:

(a) Would profit-making schools be likely to attract

large numbers of students under a voucher system?

(b) Would prufit-making schools be likely to provide

substantially worse education than non-profit schools?

(c) What would be the practical effect of barring profit-

making schools from a voucher system?

(a) Probable Prevalence of Profit-Making Schools

Much of the discussion of "hucksters" in a voucher system seems
to ke predicated on the notion that vouchers would create an entirely
unprecedented opportunity for profit-making groups to open schools.
This is hardly so. There are already some six million American
children enrolled in non-public schools. Very few of these children
are in profit-making schools. In part this is because most of the
parents who enroll their children in private schools cannot afford

- . . 1
to pay as muuch tuition as a profit-making school would have to charge.

The overwhelming majority of private schools are affiliated with a
religious denomination. Most of these church-related schools spend
less per pupil than nearby public schools. In good part this is
because they are at least partly staffed by religious teachers who
work for subsistence. 1In addition, some church-related schools receive
direct subsidies from the churches with which they are affiliated.
Most church-related schools have thus been able to keep tuition
relatively low, in a way that proprietary schools cannot. All this
is changing, but it makes past parental preference for church-related
schools irrelevant when considering the likely future demand for
places in profit-making schools.
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But even those parents who have enough money and choose to buy
private education at full cost seldom choose profit-making schools.
While no exact statistics are available, several hundred thousand
children are enrolled in unsubsidized private elementary schools. Only
a handful of these schools are operated for profit.

We have no simple explanation for *he prevalence of non-profit
rather than profit-making elementary schools. Several factors seem
to play a role. When elementary schools operate for a profit, the
owner is almost always the principal, rather than some outside indi-
vidual or corporation. In many cases it is not even obvious to out-
siders that the school is operated for profit. Parents often just
think of the school as being synonymous with the individual who runs
it, and ask no questions about its finances. This suggests that
while parents are probably not very sophisticated about school finance,
they may be suspicious of schools where profit is an overt objective.

The scarcity of profit-making schools is, however, probably
attributable to other factors as well. Parents tend to seek schools
which have a good reputation, and reputations depend heavily on what
educators say about a place. Educr*+ors in non-profit schools have a
strong prejudice against profit-making schools. In some cases this
prejudice is so strong that accreditting associations refuse to
consider profit-making schools as even potentially reputable, although
this is more common at the college level.2

It is true that when students begin to make their own deci-
sions about their education, they are more likely to enroll in profit-
making institutions. Driver training schools, foreign language

schools, computer programming schools, secretarial schools, beauty

2The Middle States Association of Colleges and Secondary Schools, for

example, will consider proprietary secondary schools for membership
but not proprietary colleges. It accredits three such schools. The
Western Association of Schools and Colleges also accredits proprietary
schools.
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schools, and a host of others testify to people's willingness to
attend institutions which operate for a profit when they want specific
skills rather than more general education. But this is not very
relevant to elementary schooling, which is primarily concerned with
socialization and general training of a kind that most parents do not
seem to think a profit-making school likely to provide.

These judgments are reenforced by looking at higher education.
There a.ce a handful of proprietary colleges, and a much larger number
of proprietary technical training institutions. When the G.I. Bill
gave large numbers of young men a chance to attend the institution of
their choice, a small number enrolled in "fly-by-night" institutions
which took their money and “aught them little or nothing. Most of
these institutions purporced to teach some marketable skill. Very
few purported to offer liberal education or even professional-level
training. They managed to defraud their students largely because
there was no professional group or regulatory agency designated to
police their activities. Whenever serious regulatory efforts were
instituted, the problem diminished to a negligible level. Further-
more, even when regulation was non-existent, fraudulent institutions
got only a tiny fraction of the market. The great majority of GI's,
even those who were in nc way sophisticated about differences between
"good" and "bad" colleges, applied to reputable institutions. While
there seem to have been plenty of GI's who learned little of value
from their post-military education, most of them were enrolled in
fully accreditted colleges, often under public control. This would
probably be true in a voucher system too.

Some critics of vouchers argue that while middle-class
parents and students may have enough sense to avoid schools run by
profiteers, disadvantaged parents are not equally shrewd. The poor
are now the most frequent victims of business fraud, and a voucher
system is often expected to make this equally true in education. If
the present non-profit system were serving the poor at all adequately,
this argument would be very telling. Given the actual distribution
of benefits from non-profit schools, the case is less clear. Our

field work suggests that the initial educational preferences of
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disadvantaged parents in a voucher system would probably be quite
traditional. The idea that schools should teach manners and morals is
as strong among the disadvantaged as among the advantaged, and dis-
trust of business is even more widespread among the poor than among
the affluent. This makes it hard to imagine large numbers of poor
parents turning their children over to schools which they perceive

as primarily profit-oriented.

Large corporations that wanted to break into an educational
market might try to deal with such suspicions by linking up with
some respected local non-profit group which wanted to start a voucher
school. The corporation might then contract with the local group to
manage part or all of the school program. Most non-profit schools
already make such arrangements for certain services. Both public
and private schools normally contract with.profit-making firms to do
their construction work, for sxample, and many do the same to obtain
school lunches, to have their buildings maintained, and so forth.
Even on the instructional side, most schools contract with profit-
making firms to obtain instructional materials such as textbooks and
audio-visual equipment. In the past two years, a number of
public schools have also entered into contracts with profit-making
firms to train teachers, set up new classroom arrangements, and so
forth. Such contracts would presumably be permissible even in a
system which barred profit-making schools from cashing vouchers.

Of course, profit-making schools need not be operated by
national corporations. Small local groups, including bona fide
educators, may also start proprietary schools. We suspect, however,
that the disclosure requirements proposed in Section I would have a
very adverse effect on enrollment in any prcprietary school that
made large profits. If an individual wanted only modest profits,
and if 1e planned to manage the school himself, he would probably
find it easier to attract students if he made himself principal and
paid himself a good salary than if he tried to operate as a profit-
making enterprise.

The foregoing considerations suggest that even if a voucher

system allows profit-making schools to participate, the number of
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parents using such schools is likely to be small. This prediction
could be wrong, however. Furthermore, even if it is right, it does
not answer the question of whether profit-meking schools should be
allowed to participate. The answer to that question does not depend
on whether profit-making schools are likely to get one percent of the
market or fifty percent, but on whether children who attend such
scnools are substantially more likely to be miseducated than children
in non-profit schools.

(b) Quality of Profit-Making Schools

It is more or less 2u article of faith among non-profit enter-
prises in any particular field that they offer services superior to
those provided by profit-making enterprises in the same field. This
assumption may well be correct, but it is hard to find much evidence
to support it, either in education or elsewhere. Persuasive evidence
about the quality of services offered by different enterprises is
simply not available in most fields, including education. Generaliza-
tions about the quality of profit-making schools must therefore be
deduced from theoretical arguments rather than being built up on the
basis of empirical evidence. This is a risky business.

Critics who argue for exclusion of profit-making schools offer
two justifications for this position. @irst, they assert that all
schools are plagued by inadequate resources, and any arrangement
which allocates some of these resources to profit inevitably leaves
less for education. Second, the critics argue that the profit motive
will affect the way in which & school is operated, to the detriment
of the students.

The first argument is unpersuasive. If schools were shoe
fictories, in which a well-understood technology was being applied in a
relatively consistent fashion, it might be reasonable to assume that
any reduction in the resources available for the enterprise would
reduce output. But schools are not shoe factories, and the factors
affecting their output are virtually unknown. The available evidence
indicates that expeaditures have very little impact on sach outputs

as standardized test scores, college entrance rates, and student
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attitudes. .This suggests that the amournt of money a school spends is
less important than the way the money is spent.. A.profit-making
school which diverts ten or even twenty percent of its income to
profit, but which uses the other eighty or ninety percent wisely,
will produce better results than a schcol which spends all its money
in the school but uses it less imaginatively.

The question, then, is whether non-profit schools are more
likely than profit-making schools to use their money imaginatively.
We have no clear basis for answering this question. Supporters of
profit-making schools claim that the profit motive generates effi-
ciency, but this argument seems unpersuasive, since competition
between non—profit schools should serve the same purpose. Supporters
also argue that the possibility of making a profit will attract indi-
viduals to education who are more willing to take risks than the
average educator. This may be true, but it is .not necessarily
desirable. There is no evidence that the kinds of risks businessmen
are willing to take have any relationship to the education of children.

The critics of profit-making schools argue that attempts to
maximize profits lead to a variety of corner-cutting arrangements
within a school. Unfortunately, attempts to balance non-profit
budgets have precisely the same result. It may be that money is less
of a consideration on a day-to-day basis in non-profit schools. But
this may simply be another way of saying that people who run profit-
making schools are likely to have different preoccupations from
people who run non-profit schools. Profit-making schools may be more
willing to alter established procedures in order to cut.costs, and
less concerned with the effect of such alterations on the internal
tranquility of the school. Whether this would be an argument for or
against proprietary schools is unclear.

The most visible difference between profit and non-profit
schools is likely to be the staffing pattern. All schools allocate
the bulk of their budget to staff, and there is little room for
economy in any other area. If a school is to make a profit while
operating at the same budgetary level as a non-profit school, it
must either pay its staff less or hire fewer of them.
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Neither of these economies would automatically reduce the
quality of children's education. There has been considerable research
on the relationship between teacher salaries and school effectiveness.
It shows the relationship to be extremely erratic. Likewise, two
generations of research have shown that while teachers, students, and
parents almost all prefer small classes to large ones, students who
are educated in small classes emerge almost indistinguishable fron
those educated in large ones.3 Thus it is hard to see any compelling
evidence that profit-making schools would turn out worse educated
children if they economized on staff costs while innovating in other
ways.

Overall, we doubt that profit-making schools would be more
effective than non-profit schools. But the evidence that profit-

making schools would necessarily be less effective is also unpersuasive.

{(c) Practical Problems

Let us suppose that a state or the local EVA decides that only
non-profit schools can cash vouchers. What are the results likely
to be?

First let us consider a situation where there is a very large
unmet demand for certain kinds of education. Under these circum-
stances there might be a good deal of potential profit in setting up
a suitable voucher school. If profit were forbidden, firms which
thought they could meet the demand would probably try to establish

non-profit subsidiaries to operate schools. They would then have

3See, e.g., James Coleman et. al., Equality of Educational Opportunity,
U.S. Government Printing Office, 1966. While the "Coleman Report"

has been widely criticized on methodological grounds, the Report's
conclusions on these issues have been supported by much other
research and by reanalyses of the EEO data. See, e.g., the articles
to be published in Daniel Patrick Moynihan and Frederick Mosteller,
On Equality of Educational Opportunity, Random House (forthcoming).
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these subsidiaries contract with the profit-making parent organization
to manage the school, supply textbooks and equipment, train the
teachers, or whatever. If the EVA barred such arrangements, the
entrepreneur would presumably seek a local- "front" which would
establish the school on a nominally independent basis, but which would
centract with the entrepreneur to provide specified services. The

i JA could, of course, forbid all schools to contract with profit-
making firms to provide instructional services. A restriction of

this kind would, however, seem to defeat the primary objective of the
voucher system, namely the encouragement of flexibility and diversity
in education.

In addition to educational skills, profit-making f£irms might
be able to provide risk capital. If the EVA put up seed money for new
schools and provided adequate loans to rehabilitate facilities, there
would be no need for private cépital. But if public funds were not
readily available for getting new schools started, and if the demand
for new schools were substantial, private capital would be essential.

In some cases, such capitAal might simply be borrowed and@ then repaid

from voucher income. Bu ;tarting a new school 1is a risky business.
Unless there were a ¢ : of making a substantial profit, few private
investors would loan .ge sums to a school which still had no

customers. Investors might be persuaded to put up money for initial
staffing and rehabilitating facilities if they were guaranteed a
share of the school's profits. If profit-making schools were pro-
hibited, all kinds of loan and mortgage agreements could be devised
to achieve the same result. A non-profit school might, for example,
borrow a large sum from a private investor at a very high interest
rate, with repayment contingent on the schools' getting a certain
number of students. The main difference between such a loan and the
sale of stock would be that the investcr would have no formal control
over the day-to-day management of the school. But even this might
not be true, since the investor might insist on representation on
the school's board in return for the initial loan.

The foregoing discussion assumes that a voucher system

restricted to non-profit schools would leave many demands for new
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kinds of schecoling unmet, and that profit-makers would therefore be
eager to enter the field. This need not be true. If technical
assistance and risk capital are fairly readily available to individuals
and groups wanting to start non-profit schools, such schools will pro-
liferate to meet almost any widely felt need. If non-profit schools
are competitive, flexible, and relatively efficient, the potential
profit margin for entrepreneurs will inevitably be low. Under these
circumstances it would be relatively simple to enforce regulations
which excluded profit-making enterprises from the system. When
potential profits are high, ingenious businessmen and attorneys will
devote endless hours to getting around official restrictions. But
when potential profits are low, they no longer think it worth the
bother to circumvent official regulations,and turn to other fields.

The best way to prevent profit-making schools from entering a
voucher system may, thew, be to make rules which facilitate the
creaticn of non-profit schools. Specifically, the EVA must find ways
to provide the risk capital needed to get new non-profit schools off
the ground. Otherwise, such capital will have to come from those

seeking a profit.

(d) Conclusion

We can see no prima facie case for excluding profit-making
schools from a voucher system. The arguments against their partici-
pation are all unproven and for the most part illogical. Yet the
case for allowing profit-making schools to participate is also far
from conclusive. There is no evidence that profit-making schools
are more effective than non-profit schools, and some reason to suspect
that they might be less so. In the absence of conclusive evidence on
either side, it seems wisest to err on the side of permissiveness and
let profit-making schools participate. This leaves the decision about
whether to trust such schools up to the parents, instead of having
the state make up parents' minds for them. Tight regqulation- of a
vourher system seems both necessary and appropriate in those areas
(e.g., admissions policy, tuitior charges, intormation disclosure)

where past experience has demonstrated that an unregulated system is
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inadequate or inequitable. But wwhere past experience is inconclusive,
as in the case of profit-making schools, it seems more reasonable to
avoid regulation and create a system which generates a wide variety

of options.
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7. Identifying Children with Special Educational Needs

Chapter 2 proposed that vouchers for children with special
educational needs have greater redemption value than vouchers for
children with no special problems. Chapter 2 did not, however, go into
much detail about how children's "needs" might be identified or how
the cost of meeting those needs might be estimated. Experience sug-
gests that there is no one "best" solution to this problem, and it
therefore seems desirable to allow each community considerable leeway
in developing answers which make sense to the residents of that com-
munity. If, as seems likely, the costs of meeting special educational
needs in a demonstration are in large part born by state or federal
agencies, formulae for identifying and assisting ‘isuch children will
have to be worked out in negotiations bétween tte local community and
the funding agency. In Chapter 5, for example, we propose a demonstra-
tion project in which a basic voucher would be largely supported from
state and local funds, while a "compensatory" increment for disad-
vantaged children would be paid for by OEO. The criteria for identi-
fying disadvantaged children and the magnitude of lhe compensatory
increments would obviously have to be workéﬁ out between the applicant
community and OEO. Ncnetheless, the Center's work with interested
communities makes it clear that many of these communities want sug-
gestions about how such a formula might work. The present chapter
therefore lists a number of alternatives and offers some judgments
about their merits and demerits.

To begin with, we will assume that mechanisms aiready exist
for identifying children whose problems are drastically different
from those of "normal" children and who require (or are at least
alleged to require) separate educational programs. The most obvious
cases are deaf, mute, and blind children. Children with cerebral
palsy and children who are crippled or suffer from other physical

defects are also easy to identify. Nor is there any problem in
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augmenting the value of their vouchers so that it equals whatever is
now being spent to educate these children in the public system. In
many communities there are also special programs for the "mentally
retarded" and the "emotionally disturbed". While it is by no means
simple to determine when a child ought to be classified as "mentally
retarded" or "emotionally disturbed", most communities now have pro-
cedures for doing this, and many allocate special resources to the
‘education of children so classified. There wculd be no problem con-
tinuing these arrangements under a voucher system, using the same
classification system and then augmenting the value of the child's
voucher by the appropriate amount. We would argue, too, for identi-
fying children whose parents did not speak English and augmenting
their vouchers so as to ensure their schools sufficient funds to
provide them with special language help.

The foregoing problems are all relatively simple. The dif-
ficult problem is classifying children who are not acutely retarded
or disturbed. Such children constitute the overwhelming majority of
the school population. They are not all exactly alike, however;
some require more help in school than others. Many of those who
require special help have in recent years been labeled "disadvantaged",
and have been the target of "compensatory" programs funded by the
federal government under Title I of the Elementary and Secondary
Education Act. )

Title I established the precedent of providing special help
for the "disadvantaged", but it sidestepped the problem of deciding
precisely who was disadvantaged and who was not. It did this by
assuming that schools in poor neighborhoods have most of the educa-
tional problems. It then alliocated money to schools on the basis of
neighborhood characteristics. This device is not appropriate in a
voucher system, because one of the primary objectives bf the system is
to enable children to attend schools outside their own neighborhood
if they wish to do so. If schools which now have relatively few dis-
advantaged children are to be persuaded to let in more, they must be
guaranteed additional resources to help deal with thz ensuing probléms.

This means that compensatorv funds must follow a disadvantaged child
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even 1f he leaves his neighborhood - or if he lives in a prosperous
neighborhood to begin with.

There are a variety of possible formulae for identifying dis-
advantaged children and augmenting the wvalue of their vouchers. One
EVA might equate educational "need" with family income. Another might
equate it with the child's score on a Metropolitan Readiness Test
administered when the child entered first grade. Still another might
equate it with the median income of the neighborhood in which the
child lived. None of these formulae would be entirely satisfactory.

A child's educational needs depend on many different factors, too
numerous and too subtle for incorporation in any single administrative
formula. Nonetheless, while no formula is ideal, almost any formula
is better than simply assuming every child has the same needs and
setting all vouchers at the same level.

In order to evaluate alternative formulae, we must first say
something about how any formula might actually work. Let us imagine
a simple formula based on family income. Suppose that the voucher of
any child whose family earns less than $2,000 per year is. worth $1500,
that the voucher declines to $1400 for children whose families earn
between $2,000 and $3,000, and that the voucher keeps declining by
$100 for each $1000 increase in family income, up to $8,000 per year.
All families over $8,000 per year receive vouchers worth $800 per
child. '

The voucher system proposed in Section I doés not require any
.school to spend the same amount on a child that it receives from the
_EVA for that child's voucher. If a middle-income child with a $800
voucher were enrolled in a low-income school where the average
voucher was $1100, the school could spend $1100 on the middle-income
child as well as on the lower income children. If a school used extra
money to hire better teachers, cut class size, buy more books, or
otherwise improve its overall program, it would hardly want to make
access to these resources dependent on parental income. Even if the
school set up special programs for slow learners, such as remedial
reading classes, it would be unlikely to restrict these classes to

children who were "disadvantaged" by official criteria. Any sensible
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school would fill its remedial reading classes with slow readers,
including those from affluent homes, while excluding fast readers,
even if they came from poor homes.

Conversely, if a low-income child with a $1500 voucher enrolled
in a middle income school where the average voucher was worth $900,
the low-income child would not get much direct benefit from the fact
that his own voucher was worth $1500. The school would probably not
spend much more than $900 on a low-income child even if his voucher
was worth $1500. The difference would be spread across the whole
school. 1If the child had special educational problems, of course,
he might get special help. But this would be equally possible if his
voucher were worth only $800. ‘

It follows that if a family wanted to increase the amount of
money spent on its children, its first step should be to enroll these
children in a school with a lot of disadvantaged classmates, since
such a school would have high'per pupil resources. In addition, a
family that wanted to get additional resources. for its children should
try to persuade the child's school that the child needed special
attention for one reason or another. A family's success in either
of these efforts would not be likely to depend appreciably on whether
the child was disadvantaged by some official criterion and hence had
an unusually valuable voucher.

Nor would the value of a child's voucher have any direct
economic impact on a family under the system proposed in Section.I.
Under the preferred model, no school would be allowed to charge
private tuition for any child whose voucher it cashed. Any parent
holding a voucher would thus be guaranteed free education, regard-
less of the redemption value of the voucher.

Under these ci:cumstances, a formula for identifying special
educational needs has two kinds of impact. First, it determines how
money is allocated between schools, though not how it is allocated
kbetween individuals in the sameuschool. Second, it influences
students' chances of getting info the school of their parents' choice.
A good formula must therefore try to achieve equity among schools by

allocating funds in proportion to the average need of the children
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in a given school. It must also try to achieve equity among individuals,
by eliminating the average school's tendency to discriminate against

any particular kind of applicant. To achieve equity among individuals,
the formula must try to make the value of every child's voucher equal

to the marginal cost of admitting that child to the avecrage school,

with "cost" being defined in both economic and psychological terms.

We will take up equity among schools and equity among indi-
viduals in turn. |

A. Equity Among Schools

Many different formulae for augmenting the value of vouchers
are likely to be acceptable and roughly comparable for achieving
equity among schools. The reason for this is that while different
formulae will set individual children's vouchers at different levels,
these same formulae will result in very similar total payments to
schools. The choice of a formula will therefore have little effect
on particular's schools' per pupil expenditures.

Suppose, for example, that we define a child as "educationally
disadvantaged" if he scores below the national average on a standard
nou-verbal test when entering first grade. But suppose that for
political reasons an EVA could not actually use standardized tests
to set the value of children’s vouchers, and instead relied on family
income as its criterion. Family income is not highly correlated
with individual children's test scores. Thus the EVA's policy
of classifying all low-income children as "educationally disad-
vantaged" and all high-income children as "educationally advantaged"
would result in a lot of children's being misclassified. Table II A
shows that such mistakes would result in the misclassification of
approximately one child out of every three.

Now suppose that instead of classifying individuals, the EVA
is only interested in classifying schools. Suppose it believes that
all schools whose students average score falls below national norms

are disadvantaged, and that all schools whose average score exceeds
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A. Approximate Percentages of Children Who Are
"Advantaged" and "Disadvantaged"

Using Two Different Criteria

Family Income

Above Below
Average Average Total
Above
Non- Average 33 17 50
Scores
Total 50 50 100
B. Approximate Percentages of Schools That Are
"Advantaged" and "Disadvantaged"
Using Two Different Criteria
Family Income
Above Below
Average Average Total
Above _
Non- Average 43 7 50
¥§§%§L Below
Scores Average 7 43 _ 50
Total 50 50 100

Source: Data collected in 1965 by the Equality of Educational
Opportunity Survey and reanalyzed at the Center's request
by the Center for Educational Policy Research at Harvard
University. Estimates are approximate due to probable
measurement errors in the survey.
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the national norm are advantaged. Again suppose that for political
reasons the EVA cannot obtain these scores, and that it falls back

on median family income to determine which schools are advantaged and
disadvantaged. Schools' mean scores are highly correlated with the
median incomes of the families they serve. Table II B shows that an
EVA which relied on median income instead of test scores would classify
schools correctly in about six cases out of seven.

The foregoing examples suggest that insofar as we are concerned
with equity among schools, the criterion used for determining who is
"disadvantaged" probably makes relatively little difference. 1If, for
example, an EVA preferred not to ask parents about their incomes, and
preferred instead to make compensatory payments a function of the
number of AFDC children enrolled in a school, this would also produce
much the same overall distribution of resources - unless, of course,
schools found a way to discriminate in favor of AFDC children but
against other disadvantaged applicants. Similarly, if an EVA thought
it embarassing to ask for income data and simply computed compensatory
payments on the basis of the neighberhoods from which children came,
the distribution of compensatory funds. among schools would probably
not be greatly altered. Likewise, if the EVA decided to make com-
pensatory funding a function of the mean test score of children
entering a school, it would usually find that varving the test had
relatively little effect on the amount of money going to different
schools.

B. Equity Among Individuals

In a system where-no school charges tuition, the criteria used
for determining eligibility for compensatory payments might seem to
be a matter of relative indifference to individual families, arousing
concern only among the schools which would. actually receive the money.
But this is not quite so. The redemption value of a voucher would
not affect either the cost to his family of a child's education or et
the resources devoted to the child by his school. But it might affect
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the parents' chances of getting their child into the school of their
choice.

The voucher system proposed in Section I would require over-
applied schools to accept half their c¢hildren by a lottery among
applicants. But in filling the other places, a school could normally
be expected to favor children with augmented vouchers over those with
regular vouchers, all other things being equal. The theory behind
compensatory payments is, of course, that all other things would not
be equal. Children with unusually valuable vouchers would usually
be children with special educational problems. Not only that, but
each child's voucher should in theory be augmented by just enough to
cover the economic and psychological cost of dealing with his specific
problems. If the system worked perfectly, schools should be indif-
ferent as to which students they got, since the margiral fiscal and
psvrcbological "cost” of enrolling any given child would match tha
value of his voucher.

But this world will never exist. Formulae for distributing
compensatory payments will always augment the vouchers of some
children who have relatively few problems, and will fail to augment
the vouchers of others who have a lot of problems. 1If, for exemple,
compensatory payments are based on family income, schools will tend
to favor children with low incomes and high IQ's, while discriminating
against children with high incomes and low IQ's. If compensatory
payments are inversely related to IQ, schools may discriminate
against pupils with high IQ's and emotional problems, while favoring
children of moderate IQ who appear happy, docile, and easy to teach.
This does not mean that compensatory payments are useless. They will
almost inevitably reduce discrimination, even though they can never
completely eliminate it. The point is only that a bad formula does
less to reduce discrimination than a good formula.

There are three possible approaches to this problem, none of
which is perfect. The first approach is to withhold information about
the value of individual children's vouchers from the schools they
attend. This may discourage schools from discriminating against

certain categories of children, though it certainly cannot completely
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eliminate such discrimination. The second approach, which is perfectly
consistent with the first, is to base compensaiory payments on a
relatively sophisticated formula which offsets many of the schools'
natural preferences by offering them economic incentives not to
discriminate. The third approach is to require schools to accept all
applicants or else select them all by lot. This would eliminate all '
possibility of inQidious discrimination, but it has the disadvantage

of also eliminating certain kinds of "non-invidious" discrimination
‘that are actually desirable on other grovads. This third alternative
was discussed (and tentatively rejected) in Chapter 3. The present

discussion focusses on the other two.

a. Withholding Information From Schools

Suppose the EVA decides to make compensatory payments to
schools on the bascis of parental income. In order to do this the EVA
might ask parents to report their taxable income for the previous year
when they registered a child for school and were issued a voucher.

The EVA would then have two options. The first option would be to apply
its formula for'computlng compensatory payments, determine the precise
value of each child's voucher, and write this amount on the voucher
so that both the parents and the school would know its redemption
value. The second option would be for the EVA to hold the income
information confidential and issue the parent a voucher of unspecified
value. Schools could also be forbidden to inquire about applicants'
incomes (although parents could hardly be forbidden to report incomes,
and many clues would be available). Schools would admit pupils,
collect their vouchers, and return them to the EVA. The EVA would use
its confidential income information to determine the total value of
each school's vouchers and would send the school a check for the total.
The school would never know precisely which pupils were bringing in
compensatory payments and which ones were bringing only normal vouchers.
‘ One obvious objection to keeping the value of the voucher

confidential is that it may be an impossible rule to enforce.
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Parents may, for example, volunteer income information. Secrecy could,
moreover, complicate schools' budgeting procedures, since they would
not know exactly how much income to anticipate from each student.

This difficulty could, however, be eliminated by having the EVA pro-
vide the school with an advance estimate of the value of its vouchers.
This could be done as soon as the admissions process for a given year
had been completed, e.g., in April for the year beginning in the fol-
lowing September. This would give schools more lead time in developing
their budgets than the present budgetary process gives most public
school systems. It would certainly give schools considerably more
advance assurance about probable income than businesses usually have.
Schools might not, however, trust the EVA to provide them with their
fair share if they could not verify the figures independently.

One obvious advantage of withholding information about the
redemption value of a child's voucher is that such.a procedure would
probably make the collection of income information more politically
acceptable. If income informaticon were available only to the EVA
and not to a child's school, some parents who would otherwise object
might perhaps be mollified.

Another important question, 'however, is whether withholding
information about the precise value of a child's voucher wbuld make
schools' admissions policies more or less discriminatory. This would
depend on whether, in the absence of actual information, the average
school overestimated or underestimated the probable redemption value
of vouchers held by what appeared to be "problem" children. Our
gaess 1s that because of the widespread belief that most "problem"
children come from poor families, schools would tend to overestimate
the value of "problem" childr=n's vouchers. In the absence of informa-
tion to the contrary, we would expect schools to assume that an ap-
parently dull or disturbed child was entitled to a high wvoucher and
to assume that a clever, well-scrubbed child had only a normal
voucher. If schools did make such assumptions, they would be less
likely to discriminate against low IQ and emotionally disturbed
children, because they would expect them "o be worth more money on

the average than they really were.
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Withholding information about the value of a child's voucher
could, however, have the opposite effect, if the absence of informa-
tion resulted in schools' simply ignoring variations in the value of
vouchers when making admissions decisicns. Instead of just trying to
exclude the low IQ applicant with a low voucher, for example, schools
might tend- to exclude all low IQ applicants.

b. Tailoring Compensatory Funds to Need

Given the uncertain benefits of withholding information on
the value of individual children's vouchers, discrimination might be
most effectively discouraged by making the voucher's value conform
as closely as possible to the anticipated difficulty of educating a
particular applicant. This means that compensatory payments should
not be a function of parental income, but rather of the child's own
'characteristics. Ideally, compensatory payments should reflect the
two factors which are likely to loom largest in the minds of schools,
namely the child's performance on standard tests (e.g., Metropolitan
keadiness), and the child's apparent ability to fit into the school
routine without "causing trauble". But this is ot easy to do.

We cannot imagine any psychologically reliable or politically accept-
able device for classifying children's behavior patterns and assigning
compensatory payments to those whom the average school would regard
as "undesirable". There are also both political and logistical
problems in getting test scores before a child enters school. Tests
could be given when a parent took the child to the EVA to register
him and get his voucher, but this would be expensive. If testing
were postponed until the child eantered school, some schools might
cheat, artificially lowering the performance of the average child
(e.g. by misreading the directions for the test) in order to increase
the average compensatory payment. Such dissemblingAwould have the -
additional advantage of making the school look very good when the
students did much better at the end of first grgde. Even the use of

EVA testers would not entirely eliminate such possibilities if testing
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were delayed until after the children had entered school. Under any
system, a child's entering score should remain the basis for computing
his compensatory payment throughout his career in a given school.
Otherwise, a school would lose money when its children improved and
would gain when they fell behind.

All in all, we think a formula based on test scores makes
more sense than any other. But we are not convinced that an EVA
could sell such a formula to minority group parents, even though it
would work more to their advantage than any other.l We therefore
turn briefly to the pros and cons of different kinds of income |
formulae.

The simplest way to compute compensétory payments would
probably be to ask each family to tell the EVA how much taxable income
it had reported to IRS in the previous year. A few parents might
consciously attempt to understate their income in order to bring their
school more money. Such fraud is not likely to be common, however,
for while the EVA could not in fact compare parental reports to IRS
returns, few parents would believe this. If asked to list the amount
appearing on their tax return, most parents would assume that their
answer could and would be checked. Furthermore, the benefit to the
parent or child from 2a slightly inflated voucher would only be large
if an overapplied school gave preference to children with high vouchers
or if the school were very small. In a small school, it might be
tempting for parents to conspire to understate their incomes. If a
big enough. percentage of parents did this, they could substantially
affect their school‘s total income. The chances that such collusion
would be discovered are also great, however. Without collusion,
an individual's dishonesty would yield such a negligible increase in
per pupil expenditures at a school as hardly to be worth it for most

parents.

lResearch on inequality in America has consisténtly shown that black
children are more disadvantaged with respect to test scores than with
respect to any other criterion, including income, occupational status,
and the like. This is not so true for other minorities.
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Administrative costs of collecting income declarations would
depend on the amount of explaining and checking done by the EVA,
and on whether collecting the information was part of some other
activity. If parents were expected to appearyat the office of the
EVA to collect the voucher and submit their choices for schools, they
could be asked tc complete questionnaires at that time. If parents
appear at the school on the first day, the process could take place
at that time. In the second situation, however, the data might be
less trustworthy. The school would be giving directions and collecting
the data for the EVA, and it would be tempted to encoﬁrage under-
reporting so as to claim larger numbers of "disadvantaged" children.
In either case, administrative costs would be limited to the cost of
printing, assisting parents with the questionnaires, tabulating
data, calculating payments, etc.

It should also be noted that in computing a school's com-
pensatory payments, average parental income would not be an appro-
priate figure. If all parents' incomes were simply averaged, one
rich parent would offset many poor ones. From the school's viewpoint,.
this would make enrolling a very rich.parent enormously costly - so
costly that no school would do so voluntarily. The general approach
suggested in Section I was to treat all parents earning an average
income or above the same. Compensatory payments would be a functior
of the number and incomes of parert+s in the below-average categories.

If the EVA did not want to ask for income declarations, it .
might simply decide to provide "bonus" vouchers to AFDC children.

This leaves the task of collecting income data to the local welfare
agency, and the EVA would not have to bother parents with question-
naires, etc. The EVA could not, however,designate children who were
not AFDC children, although many have serious educational problems.

A system of this kind would probably result in substantial discrimina-
tion against non-welfare children who seemed to have educational
problems. '

The local EVA might also provide increments to children living
in census tracts with low median incomes, high unemployment, many

broken homes and so forth. The EVA would still have to collect
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information on where tt- child lived, determine his census district,
and tabulate the data. This would be expensive. Still, it would
spare the EVA from having to ask parents to declare their income.

In many cases, the fact that a child lived in a poor census
district would indicate educational handicap. The correlation between
residence and educational problems is, however, somewhat lower than
the correlation between individual income and educational problems.
Thus there would be somewhat more chance for schools to pick easy-
to-educate children from low-income areas, while discriminating
against hard-to-educate children from high-income areas. Still, a
formula based on residence is 1likely to be almost as accurate as

one based on income, and it is -ertain to be much less controversial.

C. Summary

All existing classification systems for identifying children
with special educational needs could be continued under a voucher
system. In addition, a system should be developed for augmenting the
voucher of "normal” children with special educational problems. The
best system, in our judgment, would be one which sugmented the vouchers
of children who had characteristics that the average school defines
as "undesirable", since such a system would be most effective in
rejucing discrimination against disadvantaged applicants. The schools
themselves ought to have a large voice in developing the formula,
since a formula. they judge "fair” will also be a formula that minimizes
discrimination. ‘

Our guess is that the most effective formula would be one which
based a school's payments on the average test score of its entering
students. This formula would probably also be the most controversial.
The next most effective formula would be one which based payments on
family income, as reported by parents to the EVA. This formula might
or might not be less controversial than one based on test scores.

The least controversial formula would be one which based the value

of a child's voucher on the characteristics of the census tract in
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which the child lived. Such a formula would also be less effective
in curbing discrimination against applicants who appeared likely to

be slow learners or to cause trouble in class.
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8. Problems in Matching Pupils to Schools

A. Preventing Segregation

A voucher system greatly increases parents' control over which
school their child attends. The rationale for this change is that
parents should have more choice about the type of program their child
is exposed to. But it is also likely that some parents will try to
use their vouchers to control the type of classmates their children
are exposed to. Minority parents may try to use vouchers to send their
children to predominantly white schools, while white parents may try
to use vouchers to send their children to all white schools.

This appendix deals with two issues: (a) methods for pre-
dicting whether the schools in a given community will become more or
less racially segregated under a system such as that recommended in
Section I; and () devices which might be adopted for ensuring integra-
tion in the event that the system proposed in Section I proved
inadequate.

a. Predicting Changes in the Level of Segregation
Whether a voucher system would increase or decrease the level

of segregation in a given area depends on three factors:

(1) The level of segregation in public and private schoole

at the time the voucher svstem is established. This depends on the

degree of residential segregation; on the extent to which the school
board has gerrymandered attendance zones either to maximize or to
minimize school segregation; on the extent to which public schools
enroll children from outside the neighborhood; and on the proportion
of blacks and whites in private schools. If segregation is nearly
complete at the outset, a voucher system would almost inevitably bring

some desegregation. If the schools are fully integrated at the outset,

’}(0/167



a voucher system would almost inevitably produce more segregation.

(2) The proportion of all parents who make their educational

choices primarily on the basis of schools' racial composition. This

proportion is likely to be high if schools' programs are essentially
similar, since parents then have no basis for choosing among schools
other than the characteristic of the students. If schools have
radically different programs and instructional styles, the mix of
students is likely to be of less importance to many parents. If
schools develop substantially different programs that appeal to parents
of both races, the level of segregation will fall. If their programs
differ in ways that attract one race but repel the other, segregation
will rise.

(3) The proportion of parents who would prefer a school more

integrated than the one their children now attend. This will depend

largely on the attitude of the black community. If most blacks in an
area want their children to attend integrated schools and are willing
to have their children travel the necessary distance to reach such
schools, the typical voucher school will be more integrated than the
typical public school was before. If most blacks are not interested
in integration, or if they are not interested enough to have their
children bussed to distant schools, the level of integration will not
rise. If most whites prefer segregated schools, and if blacks do not
want to attend white voucher schools, the level of integration will
fall. This is particularly likely if whites in racially mixed areas
are willing to have their children bussed to schools in all-white
areas, while blacks in these same mixed neighborhoods are not willing
to have their children bussed to white neighborhoods. If all parents,
both white and black, wanted to send their children to segregated
schools, schools would end up severely segregated unless there were
controls in the system designed to negate parental preferences. If,
on the other hand, all minority parents wanted integrated schools and
applied to the same schools as whites, all schools would end up
integrated - regardless of what whites did. (If white parents accepted

integration willingly, minority parents would not all have to apply to

schools in white areas in order to achieve integration.)
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It is unlikely that any area will have all whites or all blacks
who want either segregated or integrated schools. One can make some
guesses about the likely distribution of preferences on the basis of
1968 interviews of 5,000 black and whité adults in 15 major American
cities. Among blacks, 1% preferred all black schools$ 48% preferred
schools which were half white and half black; 37% felt it made no
difference; 8% preferred mostly white schools; and 6 % did not know.
A similar question was not reported for whites. Whites were, however,
asked another question that gives a fair indication of their preferences
(if race is the dominant factor in their school selections). Whites
indicated that if they had small children, 33% would prefer that the
children have only white friends; 46% did not care; 19% preferred
black and white friends, and 2% did not know.2

There is some indication that white attitudes toward integra-
tion are improving. Comparable surveys taken in 1942, 1956, and 1963
should a marked growth in the proportion of whites who have pro-
integration attitudes.3 While this trend may not have continued since
1968, it seems unlikely to have been dramatically reversed.

The above estimatés are averadges for 15 cities. Any given city
might deviate substantially from these norms. The questions are,
moreover, not directly related to the.kinds of choices available in a
voucher system. A lopality contemplating adoption of a voucher system
might, therefore, want to conduct a local survey which dealt directly
with such issues.

lAngus Campbell and Howard Schuman, "Racial Attitudes in Fifteen
American Cities," in "Supplemental Studies for the National Advisory
Commission on Civil Disorders," June, 1968, p. 15.

2Ibid., p. 34.

3See Paul B. Sheatsley, "White Attitudes Toward the Negro," Daedalus,

vol. 95, no. 1, p. 217 (using survey data from the National Opinion
Research Center):

169



A second major factor affecting judgments about the effect of
a voucher system is the level of segregation before vouchers are
adopted. Where schools are fully desegregated (as they are in
Berkeley, California or in the Richmond District in San Francisco, due
to a quota system), a shift to vouchers would almost inevitably
increase segregation, since the tastes of black and white parents
differ somewhat. Where the schools are completely segregated, there
would inevitably be a decrease in segregation. White parents could
not make a "whiter" choice, since their children are in "white" schools
from the start. The level of integration would depend on the number
of minority parents who selected integrated schools. The survey data
reported above suggest that substantial numbers would do so in most
communities. '

Combining knowledge about parent preferences and the level of
segregation in a community, one can develop various indices of "change

in segregation".4

The simplest measure of racial segregation for a community is the
ratio of the between-school variance (Vp) in racial composition to the
total variance in racial composition (Vy), where race is a dochotomous
variable. If all schools have the same racial composition, there is no
between-school variance and Vy/Vy = 0. 1If every school is either all
white or all black, the between-school variance is equal to the total
variance (there being no within school variance), and Vp/Vy = 1. If
we compare this index before the experiment (Vpbh/Vip) with the same
index after the experiment (Vba/Viaz)., we have an index of change (C):

Vbb '
cC = Vtb
Vba
Via
Assuming no change in the racial composition of an area, the total
-variance of racial composition will be the same before and after the
experiment, i.e., Vip = Vigz. Our index thus reduces to C=Vpbb/Vpa-
Putting this another way, if we compute the percentage of
whites in each school, weight each percentage by total enrollment in
the school, and compute the standard deviation of the resulting distri-
bution, any increase in the standard deviation represents an increase
i segregation, while any decrease in the standard deviation represents
i decrease. in segregation. This is only another way of saying that if
schools' racial mixtures become more similar under a voucher experiment,
there will be less segregation. If their racial mixtures become less
similar, there will be more segregation.
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If we want to predict the effect of a voucher system on the
level of segregation, we czn make a first approximation from simple
survey data. If we first ask eligible parents the racial composition
of their child's present school, if we also ask what racial composi-

tion the parent would prefer, and if we assume racial composition_ is

the only factur influencing parental choices, we can predict the effects

of honoring parental preferences.5 If the average parent wants to
transfer his child to a school in which the proportion of blacks more
closely approximates the proportion of blacks in the total population
of the city, honoring preferences will result in more integration. If
most parents want to transfer their children to schools which are more
segregated than their present schools, honoring preferences will result
in more segregation. Such predictions assume, of course, that parents
are only interested in the racial compositon of schools rather than

in 3chools' programs. This one-dimensional view of parental thinking
may be too pessimistic. If it is, a survey of the kind we are dis-
cussing could be very misleading, since it could not easily take
account of other qualitative differences between schools. A misleading

survey could, moreover, be Worse than no survey at all.
b. Controlling the Racial Composition of Schools

An EVA could establish requlations designed to increase or
decrease segregation relative to the "natural" level arising from
parental preferences. These regulations fall into two categories:
those that encourage parents to apply to certain kinds of schools and
those that encourage schools to select certain students. We will

take up these two approaches up in order.

5Parents are unlikely to have a very accurate notion of the racial mix
of their children's schools, but errors of this kind would not appre-
ciably bias inferences from such a survey unless they took wvery
unusual forms.

171



(i) Influencing Parental Choices

One way to influence parental choices is to make the cost of
attending one kind of school greater than the cost of attending another.
Were schools permitted both to cash a student's voucher and to charge
the same student additional tuition, some schools would price them-
selves beyond the reach of most minority parents. A voucher system
which allowed tuition charges would thus be more segregated than one
which did not. It would probably be more segregated than most existing
public systems. For this and other recasons discussed in Chépter 2, we
will assume that any federally funded voucher system should prohibit
such chargeg. Indeed, it is conceivable that the federal courts could
hold a system which allowed tuition charges unconstitutional, on the
ground that it promoted segregation.

Another conceivable device for affecting parental choices is
to deny parents information about schools' racial composition. Efforts
to do this are, however, likely to be ineffective. Too many clues
would guide parents. Schools located in all-black or all-white
neighborhoods would receive large numbers of applications from their
immediate area. Schools offering Swahili and Black cultural studies,
or schools with predominantly black faculty, would receive many black
applications and few white ones. Schools which had been predominantly
white in the past would attract many applications from whites.

In theory all racial clues could be eliminated from school
descriptions. In the absurd form, schools would receive a number
and parehts would make their selection on the basis of a written
description of the school, which omitted even the school's name.
Parents would also have to be forbidden to visit schools they were
considering. They would also have to be denied information on schools'
locations, and hence on the time required for the child to reach school
each day. Such a system seems to defeat the purpose of vouchers,
making parental choices a charade. If vouchers are to work, parents
need maximum possible information, including information about the

race of pupils and teachers.
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We conclude, ther, that attempts to influence the schools parents

choose are unlikely to prove fruitful.
(ii) Influencing School Recruitment

Current interpretations of the Constitution (see Appendix B)
make it clear that any school receiv’'ng voucher funds would have to be
able to demonstrate that it did not discriminate against applicants
on the basis of race. . Since drafting Section I, we have concluded
that the only practical way to police‘such a requiremenﬁ is to require
that the percentage of minority group students admitted to each school
be at least as large as the percentace of minority group applicants to
that school. Furthermore, for the reasons outlined in Chapter 3, we
think it would be desirable to require that schools fill at least half
their places by a lottery among applicants.6 If a voucher system
includes these admissions requirements, the major remainihg issue is
how to get schools to recruit a mixed student body rather than all
blacks or all whites.

Chapter 2 recommends that "educationally disadvantaged"
children receive larger vouchers. Regardless of the method of identi-
fying the disadvantaged, (e.g., income tests, standardized "ability"
tests), minority children will probably be over-represented in the

disadvantaged category. As a result, schools which recruited more

6If these recommendations were followed, schools would fill their

places as follows. A school would first compute its percentage of
minority applicants. It would then fill half its places in such a
way as to ensure proportional representation of minority applicants,
while allowing free play to whatever other criteria it though appro-
priate. Then it would conduct a lottery among the remaining applicants
for the remaining places. If the general level of suspicion in a
community were high, and the EVA wanted to ensure adequate minority
representation among the pupils selected in the lottery, it might
require each school to separate applicants by race and then draw pro-
portionately from each group. (This would be equivalent to a strati-
fied random sample.) Without this precaution, the luck of the draw

could result in occasional over-representation or under-representation
of minority applicants in a given school.

ERIC
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minority children would receive more funds. Thas should somewhat
encourage minority recruitment. To the extent that white parents are
now reluctant to see their child in a non-white school b cause the
school is underfinanced, this aspect of a voucher system would encourage
desegregation. To the extent that white parents are opposed to inte-
gration under any circumstances, these payments would be irrelevant.

The EVA could also try to encourage racial balance by increasing
the redemption value of vouchers cashed by schools which approached
some "ideal" mix. The major problem with such incentives is that they
would preclude payment of extra funds to a school which Lad a high
proportion of minority pupils and was uhable, rather than unwilling,
to attract white applicants. Schools in black neighborhoods are
unlikely to attract many white applicants no matter how hard they try,
so there is little use in penalizing them econcmically it they fail.
Such schools are, moreover, likely to have high proportions of children
with educational Landicaps, and therefore to need extra funds.

Making extra funds dependent on the proportion of disadvantaged
students in a school provides the same incentive to middle-class
s~hools as a "racial balance" bonus. It discourages a diéadvantaged
schooX from recruiting aAvantaged students, but the economic cost of
middle-class recruiting is unlikely to dissuade most educators from
attempting it if they can. The disincentive to middle-class recruiting
could, moreover, be completely eliminated by putting a ceiling on per
pupil payments to.any school. A school might, for example, receive
its maximum payments per pupil when it enxrolled 50% disadvantaged,
and might get no more for additional disadvantaged pupils. But again,
this would penalize the involuntarily segregaFed school.

(\
(1ii) Direct Intervénti'n by the EVA
if there were genuine concern over the possibility of de facto

segregation, one way to ensurxe integration while preserving free

choice would probably be to do a "dry run" of the selection
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procedure.7 Such a test might reveal that the overall level of
segregation would diminish in a voucher system. If, however, the

"dry run" revealed that two or three schools would be highly segregated,
the EVA could concentrate on helping these particular schools to

achieve a better racial balance. The form of this "help" would depend

on the political circumstances.

Example No. 1: A "dry run" might reveal that a public
school which had previously been all-black w:uld receive
no white applicants in a voucher system. The school
might also receive relatively few black applications.
The school board might respond to this by trving to
contract with a biracial community group dedicated to
school integration to run the school.

Example No. 2: A "dry run" might reveal chat a
privately-operated school would have no non-white
applicants. The EVA could help the school recruit .non-
whites, advise the school to admit non-whites to its
governing board, or in other ways help the school become
mcre appealing to non-whites. If the school refused to
make any effort to integrate, the EVA might eventually
declare it to be operating on a discriminatory basis and
might refuse to cash its vouchers.

(iv) Racial Quotas

If an EVA were absolutely committed to .acial integration, it
could establish racial quotas and refuse to cash vouchers from any

school whose racial compositon deviated by more than a specified

7Parents might not make the same choices in a "dry run" as in a real
situation, but a well-designed test should eliminate deliberate false
replies. 1If this seems to be a real danger, the "dry run" could be
an actual first run, the results of which would become permanent
unless declared invalid by some predetermined standard.
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amount from the average for the EVA's jurisdiction (or from some other
arbitrary target). If the EVA's jurisdiction were 35 percent black,
for example, the EVA might refuse to cash vouchers from any school
that was less than 30 percen: or more than 40 percent black. A more
permissive EVA might accept schools between 10 and 50 percent black.
In the extreme case, an EVA might simply require schools to be
"racially heterogeneous".

In order to see how a racial quota system might operate, let
us take the simplest case, in which there is no excess capacity and in
which the EVA allows no deviations whatever from the district-wide
racial mix. Suppose, for example, that a district is half black and
half white. Suppose further that the district is entirely segregated
by néighborhood. Suppose. that a quarter of the black parents want
their children in integrated schools in white =reas, even if this
means bussing, that half want integration but not at the price of
bussing, and that a: quarter oppose integration. Suppose that all
white parent~ oppose sending their children to schools in black
neighborhoods. 1In order to cash vouchers, a school must be half black
and half white.

When schools examine their first choice applicants, those in
white neighborhoods will find that they are overapplied, since they
will have attracted all the whites and a quarter of the blacks. Those
in black neighborhoods will be underapplied, since they will have '
three quarters of the blacks and no whites. Since schools know there
is no surplus capacity, they know they will all eventually be full.
They therefore know exactly how many blacks and whites they can accept.
When the first round of applications is completed, the schools in
white neighborhoods are three gquarters full, having taken as many
whites..as they are allowed and having taken half as many blacks
(i.e., all who applied on the first round). Schcols in black neighbor-
hoods will be half full, having filled all their black places and
none of their white ones. 1In the second round, the blacks who failed
to get into a nearby neighborhood school will have to apply to schools
in white neighborhoods, while the Whites who failed to get into a

white neighborhood sciicol will have to apply to schools in black
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neighborhoods. This will result in all schools filling their quotas
and ending up racially balanced. It will also result in half of all
whites being assigned to a school in a black neighborhood which they
did not want to attend, and a quarter of all blacks being assigned to
a school in a white neighborhood which they did not want to attend.
Were this to happen, it seems likely that the school board would be
forced out of office and the experiment terminated.

The foregoing example is admittedly rfomewhat fanciful, since
a community with the racial attitudes just described is unlikely to
adopt a system with rigid racial quotas - or any racial quotas at all.
I{ there were a more favorable attitude toward integration, neighbor-
‘hoods would presumably be more integrated and more parents would
-voluntarily choose mixed schools outside their own neighborhoods.
Racial quotas would not force as many parents to put their children
in schools not of their choice, and the gquotas would therefore be less
unpopular. But racial gquotas would also be less necessary in a
community which was sympathétic to integration, since an appreciable
measure of integration could be achieved without quotas.

The hard fact is that insistence on racial balance in every
school is incompatible with guaranteeing every parent an equal chance
of getting into the school of his or her choice. A racial quota
system is likely to force large numbers of parents to enroll their
children in schools which they very much dislike. This being so,

a racial quota system is almost certain to be very unpopular among
both blacks and whites. If it is imposed on a voucher system which
purports to maximize parental choice, the result is likely to make
everybody unhappy. A voucher system with quotas that force many
parents to choose schools they regard as worse than the ones they had
before would provide neither a fair test for vouchers nor a fair test
for racial quotas. |

Imposing racial quotas on a comprehensive voucher system,
such as that proposed in Section I, would also generate serious
administrative problems. One of the major objectives of a vcucher
system is to create more places in the kinds of schools that parents

prefer, while reducing the numbers of pupils who have to attend schools
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their parents dislike. This means opening some new schools and ex-
panding popular existing schools. It also means leaving some seats
vacant in unpopular schools, at least in the short run. Since the
overall system must have some excess capacity to achieve its objectives,
racial quotas may have extremely bizarre results.

Let us return, for instance, to the imaginary community already
discussed. Given parental preferences of the kind suggested, the
logical thing to do in this ~ommunity would be to expand public and/or
private voucher schools in white areas, so as to create space for both
the whites who want to attend such schools and the blacks who want to
- do so. All parents could then be assured of getting their children
into the schools of their choice. 1If racial quotas are imposed on such
a system, additional blacks will have to be busséd to white neighbor-
hoods, against their will, in order to achieve racial balance in these
schools. Conversely, many whites will still have to be bussed to
black neighborhoods, because the places they preferred will have been
involuntarily filled by blacks. Furthermore, some neighborhood schools
may have to close entirely, because they will not get enough applicants
of one race or the other to maintain both a 50-50 ratio and reasonable
overall enrollment. The schools that have to close may be in black
or white neighborhoods, depending on the precise order in which parents
list the schools they do not want their children to attend. If blacks
dislike schools in white neighborhoods less than whites dislike schools
in black neighborhoods, the excess capacity in the white neighborhoods
can be filled on a 50-50 basis, and some schools in black neighbor-
hoods may have to close for lack of white applicants. If, on the
other hand, whites dislilke schools in black neighberhoods less than
blacks dislike those in white neighborhoods, schools in black neighbor-
hoods will be able to achieve racial balance, and "excess capacity"
in white neighborhoods will go unused.

The administrative difficulties caused b§ racial quotas become
even more serious if, as seems likely, an-attempt is made to give
schools some le-way in determining their exact racial mix. If, for
example, the hypothetical community described nbove were to establish

a quota system which allowed schools which were between 25 and 75
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percent white to cash vouchers, all the excess capacity in white
neighborhoods could be used. A few schools in black neighborhoods
would get whites who could not find a space in a white neighborhoog.
A large number of schools in bklack neighborhoods would get no white
applicants at all, even though they had appreciable numbers of black
applicants. Such schools would either have to close or else would
have to raise mohey outside the voucher system. Since there would be
no room for their pupils in other voucher schools, they would presum-
ably have to be supported from the regular receipts of the local
board of education.8

Many of the problems implicit in racial quotas would be
greatly reduced if the quotas were appiied only to the private sector.
Many advocates of quotas are primarily concerned about the possibility
of segregated private schools (Ku Klux Klan or Black Muslim) getting
public funds. A racial balance requirement for private schonls would
deal with this fear. The difficulty is that a rule of this kind
would prevent almost all black community groups from starting neighbor-
hood schools, even if they were in no way racist, simply because
whites would not apply. This seems undesirable.

We conolude, then, that across-the-board racial quotas would
-reduce tle number of parents who got their children into the kind of
school they wanted, and that such quotas might create serious admin-
istrative and logistical problems. Racial quotas which applied only
to privately managed schools would be less of a problem, both politi-
cally and administratively, but they would still make the establish-

ment of new schools in black areas almost impossible.

8The voucher bill considered by the California legislature in 1970
illustrates this problem. It contained a provision restricting the
use of vouchers to racially mixed schools. It made no provision for
public schools that got applicants of only one race.
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B. The Need for Excess Capacity

So long as the debate over vouchers remains theoretical,
discussion of their impact on racial segregation will be dominated
by liberals who fear that they may promote segregation. Any voucher
system actually adopted is therefore likely to contain fairly
stringent theoretical safeguards against racial discrimination, of the
type outlined in Section I. As3 soon as an attempt is made to put
such a voucher system into operation, however, a vhole new debate is
likely to regin, dominated by conservatives worried about integration.

The primary impact of a voucher system is to make parental
preference rather than parental residence the basis for assigning
students to schools. This would open a large number of hitherto
white public elementary schools to black and brown applicants from
outside the neighbrohood. Likewise, it would open public elementary
schools in upper-middle class areas to less affluent white applicants
from outside the areca. There is no way of knowing how many disad-
vantaged families would actually apply to schools outside their
neighborhood, but if a public school had a reputation for being one
of the best in the city, it could get quite a lot of such applicants.
The number would, of course, depend on transportation time, on the
extent to which local ethnic minorities thought they could create
good schools of their own in their own neighborhoods, and on whether
public officials and private groups encouraged such applications.

If the number of "outside" applicants turned out to be large,
overapplied public schools would probably find it difficult to expand
enough to accommodate all applicants. They would therefore have to
devise criteria for turning down certain applicants. For reasons
&lready indicated, it seems essential that these criteria not be
permitted to exclude black or brown applicants more often than white
ones. This means that some white chiidren might end up excluded
from the public elementary school nearest their home, in order to
make room for black or brown children from farther away. Of course,
no child would be excluded frcm a school in which he was already

enrolled, but children whose parents had expected to enroll them in
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a nearby public elementary school might sometimes be refused for lack
of space. The frequency of such rejections would depend on the
number of disadvantaged children whose parents wanted to enroll them
in advantaged schools outside their own neighborhood, and on the
willingness of these schools to expand their enrollment rather than
becoming selective.

If middle-class children are excluded from the public schools
in their own neighborhood, they must be assured a reasonably satis-
factory alternative. Few parents will be willing to enroll these
children in schools which enroll mostly poor children, especially if
these schools are far away and in black or brown neighborhoods.
Should such schools turn out to be the only available alternative,
political resistance to the whole voucher system would probably become
overwhelming, and the experiment would probably be halted.

In order to avoid a political debacle, a voucher system must
result in the creation of new schools, or new places in old schools,
which appeal to middle-class parents and to others with similar
educational values and aspirations. There must, in other words, be
an increase in the supply of what is widely believed to be "good"
education. Otherwise, a voucher system will simply redistribute
access to existing schools, increasing the opportunities available
to the disadvantaged by reducing those available tc the advantaged.
While this is no doubt just, it is not politically practical in
contemporary America.

The need for creating either good new schools or new places
in good 0ld schools has two practical implications. First, it means
that a voucher system should not be put into operation without ade-
quate lead time for setting up new schools. If an attempt were made
to implement the admissions system recommended in chapter 3, or any
other admissions system that was not blatantly discriminatory, and if
no new places were available in "good" schools in the first year,
there would be fierce competition for scarce places in desirable
existing schools. The losers in this conflict would become bitter

opponents of the system, and there might not be a second year.
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Second, if new schools or new places in old schools are
created, the overall system will end up with some excess capacity.
Supvwose, for example, that 20% of parents with children now attending
public schools in low-income areas want to enroll elsewhere. These
children's places in their present schools are not likely to be filled
by outsiders. The schools in question will thus lose pupils. Many
of them are, of couvrse, now operating in excess of capacity. None-
theless, the least popular public schools may well end up under-
utilized. If certain schools experience sharp enrollment drops, it
may be possible to reallocate space within them to other groups.
if, for example, several black public schools experience sharp enroll-
ment drops, it may be possible to close one of them entirely for the
duration of the experiment. And if part of the reason for this
enrollment drop is that one or more black community groups is trying
to start an independent voucher school, the public system may be
able to lease its surplus school to such a group. Nonetheless,
while savinrgs of this kind will be possible in certain instances,
there are also likely to be some unused facilities.

This is not necessarily as "wasteful” as some people assume.
One of the prime problems with the present public system is that it
tries to operate at 100 percent of capacity, or even more. This means
i cannot allow parents much choice, because their choices are unpre-
dictable and vary somewhat from year to year. New schools get built
in poor neighborhoods, for example, in order to accommodate children
who live in those areas. Later, some parents in these areas may
decide they would rather have their children educated with middle-class
children in middle-class areas. But there is often no room in the
middle-class schools, because construction has been in the poorer
areas. In order to respond to new demand, new space must be created,
leaving some of the older facilities less crowded. To some, all this
looks like "waste." In some ways it is. But flexibility of this
kind is also a precondition for the political -survival of a school
system that is constantly éonfronted with new expectations and

tastes.
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C. Running a Lottery

A lottery of some kind is the only apparent way to prevent
popular schools from creaming off the childfen with the fewest educa-
tional problems and leaving the difficult cases for underapplied
schools. (Quotas for "problem children" would achieve the same result
but would be harder to administer.) The EVA would have to determine
how best to administer such a lottery.

Those whose primary concern is administrative efficiency will
probably propose a centralized system. Under such a system each
parent would list a series of school choices on an IBM card, in de-
scending ordrr of preference. These cards would bé returned to the
EVA, which would circulate duplicates to each schodl. Each school
could then fill half its plac¢es from applicants who had listed it as
a first choice. The school would notify the EVA (though not necessarily
the parent) of its choices. These children's cards would be marked as
having been allocated. The remaining cards would then be allocated
by computer. The computer would compare the number of first choices
given each school to the number of places remaining in that school,
and would calculate the proportion of first choice students who could
be admitted. It would then randomly select the appropriate number
of students for each school from among those who listed it as their
first choice.

After the first choice selection, many schools would be filled,
but many would not. The computer would then repeat the same process,
looking at the second choices of all students who had not been admitted
to their first choice. Where th: number of second choices given a
school exceeded the number of remaining places,. a random allocation
would again be made. This process would be repeated until every child
had been allocated to a school.

The computerized lottery would be fast and simple. The entire
lottery could be carried out in a few minutes. It would be relatively
simple for "experts" to police the system, ensuring that it operated
as advertised. (One way to ensure that random selection seemed fair

to parents as well as experts would be to pick students by birth date,
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perhaps using the same order of priority as the draft. This would
also prevent any appearance of racial discrimination.)

Centralizing the process would also help the EVA ensure that
the number of places available exceeded the number of applicants. 1If
it did not, the EVA could inform the public schools that they should
create additional places. It might also require private schools to
open up more. places in order to participate. These additional places
could be created before the lottery took place. -

A centralized, computerized procedure has tne disadvantage
that many parents distrust centralized, bureaucratic procedures.

Many will assume the lottery is rigged, even if it is not. If the
appearance of equity is to be achieved, it may be better to use a more
localize¢ approach. Each parent could, for example, go to the school
of his first choice on a given night, and drop his child's name in a
hat. A public drawing could then take place. This process could be
repeated on tuccessive nights for second and third choices. A school
whizh did not have many first choices would have its unpopularity more
widely advertised under this system, but by handling the lottery at a
local level, parental confidence in the process might be increased. j
The use of a public drawing would be more difficult if a school had
already filled half its places befrre the lottery began, since it
would dramatize the distinction between students wk.,m the school wanted
and students it took by lot.

The foregoing discussion assumes that a lottery should be run
in such a way as to give parents a substantially better chance of get-
ting a child into their first choice school than into their second
- school, a substantially better chance of getting him into their second
than their third choice, and so forth. This may or may not be desirable.

Suppose that a middle-class family in a middle class neighbor-
hood is considering where to send a first grade child. There is a
small, appealing private school in the neighborhood, but it has many
applicants for a handful of places. There is also a large public
school in the area, which is adequate but not as good as the private
school. It has slightly more applicants than places, because a modest
nunber of poorer children from outside the neighborhood want to attend.
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If our hypothetical family applies first to the private school ard
second to the public school, the odds that the child will ¢et into

the private school are péor. When the second round of applications is
processed, the odds that the public school will be filled are also

high. The child may therefore have to attend a more distant and less
desirable school. Foreseeing this, the family may not be willing to
"waste" its first choice on the heavily applied private school. It

may list the public school as a first choice instead, virtually ensuring
admission to it.

The foregoing example suggests that considering all first
choices before any second choices will result in fewer applications to
overapplied schools. It may also limit these applications in a rela-
tively rational manner, by discouraging applicants who do not feel
that thed difference between a heavily overapplied and a less over-
applied school is big enough to justify the risk of not getting into
either.

There is, however, an alternative approach to running a lottery,
; all of which
would be initially treated as having equal weight. This is more or

which would allow parents to list several "first choices"

less the way many college admissions are now run. Instead of
listing colleges by order of preference, students simply apply to all
colleges they want to enter. Each college looks at its pool of appli-
cants, makes its selections, and then waits for the students to make
their selection among the colleges in which they have been accepted.

A student's chances of getting into an exclusive college are no better
if it is his first choice than if it is his last choice, since the
college normally does not know where it stands in the student's view.

A similar arrangement would be possible in a voucher system

for elementary schools. Parents could apply to a number of schools.
Since the voucher system would not have application fees to discourage
wholecale applications, the EVA might want to set a maximum number

of "first" chcices. The maximum might, for example, be focur. The
parent would then list four schools, in order of preference, with

the EVA. The EVA would not report the order of preference to the

schools, however, but would simply report that a given child had applied.
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The schools would then make their choices, and establish a "waiting
list" from which additioral students could be admitted if any of the
school's choices got into another school they liked better

The schools would return these lists to the EVA, which would
feed them into a computer, along with the cards containing the parents'
preferences. The computer would determine which children had gotten
into more than one of their preferred schools, and would allocate
these children to the school their pareats had given highest priority.
These children's names would be eliminated from other schools' lists,
and their places filled from the waiting list. If a student was
admitted from a waiting list to a school that ranked higher in his
parents' eyes than the one to which he had already been admitted, he
would be assigned to his preferred school and his place in the other
school would be filled by someoiie from its list. This cycle would be
repeated until half the places in every school were filled. All
duplicate admissions would be eliminated by admitting the child to
the school his parents had ranked highest.

All students would then be allocated to the lottzry pool for
each of their preferred schools. Students who had already been
admitted to a school would, however, be immediately eliminated from
the lottery pool of any school that their parents had ranked lower on
their preference list. Thus a student would have a chance of getting
into a "better" school by lottery than the one that he had gotten into
by the school's choice, but he could not end up in a "worse" school
than the one that had picked him.

The computer would then make random selections of students from
each school's lottery pool. Each time a student who had already been
admitted to one school got into another school his parents preferred,
his space in his former school would be opened up again. Each time a
student. was admitted to a school by lottery, his name would be dropped
from the lottery pools of all schools his parents had ranked lower,
but would be retained in the lottery pools of schools his parents
ranked higher. Proceeding in this way, the computer could fill all

slots extremely rapidly.
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. . ‘
A system of this kind would'enbourage people to apply .to several

different schools, since thelr chances of getting their Chlld ynto

their second choice school would not be reduced- by hav1ng llsted .

another school as a flrst choice. .The system would have the vice of

‘being almost incomprehensible to the average parent, ﬁbwever.' 1t wolld
. , . ) T I

therefore be ’subiect to charges of corruption. Also, it is not. -

entirely obvious that the resulting distribution of places wguld be

more satlsfactory to most parents than the dlstrlbutlon which would

result from granting-all first choices’ before any second choiée. The
calculds of social satlsfact;on required to decide among these alterna-
tives has .yet to be invented, so it séems best left to local'pofitiCal
decisiqp. : - )

-

D« Late Applicants

’\

% Léte appllcants pose spec1al problems in a Voucher system.

Such appllcagts~wlll fall 1nto two categories: those who falled to

_apply at the normal tlme because théy d1d not know they were supposed
to apply or did not get around to it, and those who fgiled to get

thei
live {in the»demonstratlon area at that time. Such students could

(3

cons<itute an appreclable proportion of the.total student population

chlldren reglstered at the requlred fime because they dld not

in c;;taln urban areas. )
In an area of stable population but‘high turnover, the problem
ently arrived students should be more or_less taken'careiof by
departures. If a -lottery takes place in April of an} given -
,ls e of the Students4admitted to'any given school will leave.
d/mbeﬁore September Each school, whethe r it was intially
oveerpllea or\undarapplled will therefore have some’ vacancies in
Sepqember Reﬂ?nt arrivals can be given a llSt of these vacancies,
and{they can then apply to whatever schools they lLke _An admissions
proceés 1deht1ca1 to,that of the prev1ohs April cpuld then be followeﬁ.

- Problems will arise under three circumstances: (l) parents

' who are plannlng to leave the area may not bother to apply "in Aprll

- : Rt R



so that théir departure may not create an¥ extra sprce in de51rable
* schools; (2) parents who remain in the area may not'bother to apply
untii September; (3) more children may move 1pto the area between
April and -September than move out. .

To cope with ‘these problems, the EVg will have -to estimate
the number of students likely to be llv;eg My, the area the folIowing
September. and will ‘have to ensure that7enoug places are avallable

-+ for all such children. Thls could be done’ in one of two ways.. One
. possibility would be to enter fhummy applications" for late oomers
into the same pool as regular applicants,\ensuring_that there would
be some places for these chlldren in the ;desirable as well as the
undes1rable schools The’ other goss1b111ty ‘would be to lét old
residents mOre or less monopolize places in "desirable" schools,
oo except insofar as vacancies were’ created by late withdrawals. New,
residents would ‘then have to attend "undesirabie"_sohools in their
first year. In subsequemt years, they could compete with everyone

else for any vacancies created by turnover in “de31rable " schools.

L)

¢
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9, Problems in a Demonstration /
, T :
. R N a ) -
5 S . . _ ? : AR s
A. Phasing Into a Demonstration ’

\ B .
Any district which éstabiishes a voucher s?steﬁ for financing
educatlon w1ll face a,number of speclal problems during the transi-
tlonal years It w1ll have to declde what grades to include in the
new system each year. It'will have to.dec1de hw to handle the
financing of children admitted to schools under the old system. It
will have to live with considerable uncertainty in the first few years k
both about t\? total enrollment 1n public and private sectors and .
about the enrollment in SPElelC schools, and 1it- may have to work out
arrangements for handling thée speclal.costs of starting ‘new schools
and of reduced enrollment in old schools Part A of this chapter

. gV
considers someg’ alternative solutions to these problemé

¥ . -
a. Selection of Eligibla\Grade Levels
. : ’

The voucher system recommended in Section I is deslgned
primarjily for children between pr —SchooI and eighth grade The
selection of specific grades to be included in a demonstration depends
largely on local conditions and need not be this broad. .

At firdt. glance it ‘might seem both cheapter-fog OEC -and 1ess
disruptive to the community if the EVA decided to phase into a demon-
stration one grade'at a time. If this were dont, the EVA in itslfirst
year ‘would provide voucherszvnly to children entering school for thﬁ;r
~first time. These mlght be klﬁdergarteners,vif kindergarten attendance
Were general in the area, oOr they mlght be flrst\graders. In the
'second year the system would embrace two grades; 1n the thlrd year it
would embrace three, and so forth. In the early years of the demon—
stratlon, chlldren in the higher grades quld be admltted and financed

-under whatever ground, rules had prevalled prlor to the demtnstratlon,
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In'pubaic schools'thevaould oresumably continue to be financed from
regular public school funds; which would not pass through the EVA.
They would also‘continue to . be adnitted on a neighborhood basis, or
whatever variant the local board of education had previously used. In
'prlvate schools,.chlldren ln the - hlghér ‘grades would be admitted by
whatever cifiteria the prlvate school wished to'employ, and would be

flnapced by tultlon charges or whatever scholarshlp funds and subsidies

the privat school,could collect. This would also apply to new schools,

whicH wouldfedther have to begin with one grade, wait several years

to get goin§, or recruit older children under other arrangements.

.

Phaging in Oone_ grade each year has serious drawbacks.
" First, 1t;w-i
il
For both ecomomic and- pedagoglc reasons, almost every school wants to

1d be almost 1mposs1ble to start new schools for a cross—

section of-t e/populatlon durlng the first years of the experiment.
cover more than one grade, even in its flrSt year ThlS does not
mean that a new school must start with all the grades it will eventually
have. But schools will want to start with more than one grade, and a
demonstration should permit this. A.district Qlih a K-6 elementary
system{ for example, might want to eover all seven grades eventually,
but it might start. by .covering K-3 “so. as to allow the:establishment
of new primary schools. f It might then add one g{éde each year until
K-6 coverage was ach1eved A | 3

A second major disadvantage of starting one grade at a time
is that full public school participation might be delayed until coverage
was extended to all grades. 1In order to work effectlvely in the public
sector a voucher system requlres that each school's budget reflect the
value of the vouchers held by the children it e olls {This does not
jof course, preclude "overhead" charges to each publlc school for
services provided by the central administration.) As long as vouchers
were used for only a few‘grades, a public school would still have to
cover most of its costs through traditional arrangements. The school
‘board woulé_therefore be less likely to decentralize budgetary deci-
Lsions Instead, it might simplyfadd each school's voucher receipts to

l
.the district's general funds and go ©n allocating funds between schools

.as be}ore . Public schools whlch attracted extra voucher students

~
'

O
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-miqbtfnoi'écgﬁéil;féet anY'budget‘inpre?se. THis would g;iminaté the
‘incentive for public school principals and teachers to change their
school'sqxas to attract.ne& applibants. For such incentives-to WOfk,
‘the board of education would have EoAgive‘indiVidﬁal schools their
own budgets, basg@‘on their voucher income less some fixed overhead
charge . e - o s )
" The best way to encourage innovat%pn'earl§ in a'demgnstration .
VOEJd probably be to cover all gradeS'gf thegex%stinq public éiementa;y
“schools froT the beginning of the demonstraégon. A system which bedan
with, say, K-3 and then exparided one grade each year would at least .
allow new schools to spring up, though it might not have the desired
impaét on existipg schoqls. A system which began one grade at’a time
would be least likely to produce change. P
' b : o -_
b. Ch;ldre;/Aiready in School

r
+

In order ,to survive politically the EVA must allow participating
schools to give first preference :to applicants already enrolled in
the school, even if these children were originaﬁ}y accepged under a
highly inequitable admissions system which had none of the "dJpen
enrollment” fea&ures recommended in Chapter 3. The one gxception to
this might be séhools which had pfeviously_accepted étudegts in a
facially discriminatory manner. Such schbols‘might be required to .
make new places for an appropriate number of minority applicantg in”
the higher grade$ in order to"cas&'vouchers for chiléren at any grade
level.? _

Assuming ithat schools are allowed to.reﬁa;& older children
already enrolled, the question remains whether the EVA should cash
vouchers from suc% children. We will consider three options, in

descending order of preference.

'(y)ﬂ The EVA cashes older children's vouchers at full value,
regardless of ho@ the children originally came to the school. .It
insists on "open énrollmenf" only for children entering a school for
the. first time. - It thus takes some yégrs for the admissions s§stem ,

described“in Chapter' 3. to take full effect.
. - ' 4
O ; ) ’ ?
ERIC . . '
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The principal objection'to subsidizing everyone is that it will.,
cost the federal government more money. Some of this money will go
to "undeserving" parents whd/got their children into good private
schools only because they could afford the tultlon ‘when others could
not. While this’ objectlon is of some consequence, the number of »
parents ‘who have "bo ht" their children's way into ex1st1n9 prlvate
schools d4s relat1velygsmall espec1ally in the most likely target
areas. Given the administrative and pofltlcal advantages of sub51d121ng
everyone from/the start, and the relat1vely modest savlngs to Ogd from
most of the plausible alternatives, this approach may be best.

(2) The EVA cashes older chrﬁdren S vouchers at full value,

regardless of how the children or1g1nally came to the school so- long

‘as they are in a publlc school. It cashes vouchers for children in

private schools only if they have been admltted under a non-

dlscrlmlnatory, "open enrollment" procedure established by the EVA.

It mlght be objected'that this alternative makes an arbitrary

distinction between public and private school children. The reason

‘for this is that the admisslons system.used by the publit schools

prior to setting up an EVA, while discriminatory in the same manner
and degree as the real estate market, is probably less discriminatory
ahd certalnly seen as‘:more legltlmate than the admissions systems

now used by most private schools.

In addltlon, since every chlld in publlc school attends free,

" .cashing all publlc school children's vouche;s does not prov1de any

new w1ndfall" benefits to prlvate individuals. Private school parents
could only cash youchers if they were willing to give up their child' s
guaranteed place in his present schodl and compete for places with
everyone, else on a falr.basis.; This dvoids subsidies to parents who
can afford to pay for their children's education, while subsidiirng
everyone who needs help and is willing to accept anqequitable system
of allocating scarce spaces. There'are, however, Yeertain administra-.
tiye problems._“‘. - .‘ :
Imagine a Cathollc school in whlch tuition is lower than the
voucher's redemp on value. Such a school w0uld.presumably want toes

A
] .

- * [

get as many parepts as possible to foregorthéir.absolute right-u5k7ep

,

O
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~their child. in- the school. ‘ The school would want sucH children‘to
reapply on a compet1t1ve bas1s, since the school could then get sub-
stantially more .money for these same children's educatldh Since half
the school ] places could be filled at its oWn d1sCretlon, even under
the "open" system, it might get some parents to withdraw thelr children

_} and guarantee them places when they reapplied.

Conversely,‘lmagine a school which charged tuition higher than
‘the redemptlon value of a given chlld S voucher Such a school might
open up “a certaan number of places for voucher students s1mply in order
to ﬁlvers1fy 1tself If this happ@%ed some parepts might want to
withdraw their children and reapply, in order to-save tﬁ%mselves
tuition. The school, in order to discourage this, might let it be
known that it would take none of these chlldren voluhtarily - though
of course it m1ght end up taking some‘when Mt filled its’ places by

e lot, or if it had no surplus applicants and had to take everyomne.

(3) The EVA cashes older ch11dren s vouchers at full value
only if they change schools. 'Children who\remaln in the same school
are handled by tradltlonal arrangements. ﬁpose in public schools'are

ch paid for at the same per pupil rate as before the. demonstration.
Those in pr1vate schools are not pa1d for ffpm tax funds.

The rationale for this approach is that if schools are allowed
to cash vouchers for children already enrolled these childrén will
always have anlunfair advantage over outs1derszseeking admission, no
hatter what contrary appearances may be created. Schools will -tend
to readmit their former students in one way or another, and OEO will
simply end ug subs1d1z1ng the results of earlier injustices,

T ’ ; Th1s argument may be correct. .If the.publlc school system
were assured of receiving QEQ augmented vouchers for disadvantaged
youngsters ﬁho did not move, it m1ght try to persuade their parents
to apply to the child's present school in order to avoid crowding
middle- class chlldren out. of "des1rable schools. If compensatory .

; payments were avallab&e for older chlldren only if they actually moved
to a new school, the public system wouwld have an incentive to make
additional room for such children in "desirable" schools Slmllarly,

‘private - schools wquld have an incentive to recru1t new kinds of .
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children, since they could not :get voucher funds for older childrEn
already enrolled. ‘ '
) The.efﬁects'of these incentives would diminish over time, since
all entering children would be eligible for voucher payments if ad-
mitted under an’ open system, .and would«remain eligible even when they
stayed in the same school. The initial impact of confining payments
to transfer students mlght nonetheless be to shake up tHe system and
open new places for dlsadvantaged children. ' - >

This approach has two disadvantages. First, it puts a-premium
on establishing "new" schools, none of whose pupils,were enrolled
prior .to the experimen€ and all of whom‘are therefore eligible for
subsidy.’ One can imagine a rash of school "bankruptcies", followed
by the’sale of school buildings to new groups, reopening"of the
schools with large®y similar staffs,.and readmisslon of similar student
bodies. No useful purpose would be served by this kind of legal
charade. In addltlon, a system which pays for older children only if
they transfer puts successful establlshed schools at an unfair disad-
vantage. If parents of d1sadvantaged children genuinely prefer their
present school it seems unreasonable to deny this school comgensatory
funds that are going té other schools for educating the same children. .

These considerations. lead us to three tentative conclusions:

(l) Participating schools should be allowed to give first
preference to children already enrolted 1n/fhe school, even if these
children were not origianlly admitted under an equ1table "open -
enrollment" system such as that proposed in Gﬁapter 3.

(2) Participating publlc schools should be allowed to cash
all children®s vouchers.

(3) Participating private sehools sﬁould be allowed to cash

all cHildren's vouchefs if most private school children had previously

been admitted under .a relatively equitable non-discriminatory system.
If most private school:children had previously been admitted under a }

system seriously.tainted by racial or economic discrimination, private

School vouchers should only be cashed for children &dmitted under

rules® laid down by the EVA. o ‘ ‘
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c. Predicting Enrollment o ' S .
Y _ . ; . i

Part A of Chaptef 8 suggested the possibility‘of conducting
some kind of survey before tﬁe beginn{ng of an experiment to see where
parents-think-they Will'eﬁ}oll their children. This would be useful
not only in deallng with posslble racial imbalance, but also in fore-
castlng overall enrollment and deallng with loglstlcal problems. A -
spring admisslons deadline for most.students would also facilitate-
planning. Once the system had been in operation for a few years, -
schools would be able to make moderately accurate‘forecasts'of next

year's enrollment patterns simply by looking at the present pattern.
. ) Vo

L]
e

d. Special Gasts of Phasin; In
-~ _ .

’Federal funés should be available to take car®™ of anybihcrease
in per pupil costs in the public system caused by lowerea.enrollmentf
These costs might include (1) costs of maintaining and amortizing
physical facilities, if these canno£ be. leased ‘to Oother schools;

(2 ~\costs of maintaining necessary central staff; (3) retention of

S\\Burplus tenured teachers; (4) costs of maintaining pension or
othe rlghts for public school teachers who leave to teach in prlvately
managed voucher schoods during the demonstration. These issues are
examlned in Part B of this chapter.

Federal funds w¥1l1l also be needed to cover start-up costs -for
new SChools Most new schools w1ll_want to lease facilities rather
than bpylng them. These_costs should be covered by calculating the

«  basic voucher to include tﬂe cost "rent¥ or "amortization." But
new schools may stiidl ﬁave trogbﬂe getting loans for,fenovation of .
leased faéili;ies; even if the voucher is large enough to repay such

. costs over 5~8lyears. The EVA; may have to guarantee such loans, it
" new schools are to*start. This means the EVA will have to establlsh
a meehanlsm for dec1d1ng whlch loans to insure.

Seed money, foxr technlcal assistance and‘one or two, salaries .

- may also be crltlcal to helping new schools get off the ground, even if

-

tth mone§gls also in the form of loaps. I
. . ' . ~ . . >
O ‘ ‘ ﬁ i . / L s
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Loans could be made contingent‘dh community interest. A would-
Jbe school might, for example, be, required to obtain signatures from

an established fraction (say a quarter) of its intended enrollment.

Each'signature’WQUld be an expression of the parents' intent to enrdll
an eligible qhilf in the would-=-be school. Upon valldat;on of these
signatures, the EVA could make a small loan. Later, w1th more parental

commitments, it might loan more.

1

~

B. Financial €Conseguences of a“Demonstration for the Public Schools
N k]

L

Because of the non-uniformity of bookkeeplng practices, as well

as W1de varlatlon in the level of support for education, no analysis N
-~

of the budge;ary consequences of the vougher demonstration project. is 1“

universally applicable. The,folfowing di¥cussion considers some . RN

genefal issues and then illustrates the possible consequences~of a
demonstration for one particulér school district (a dlStrlCt which has
not, in fact, shown any interest in participating). -

_ A superintendent considering the consequences of his district's
participation in the Youcher demonstration prpﬁect might ask the
'following questions: . '

‘a. Would fhere be overall gain or loss in publlc school
reVenues7

.

b. How much would revenue per pupil pil’ 1ncreqﬁe?

i c. "“How mu& would costs per pupil increase if enrollment: fell”
c

*d. How mﬁ extra money would the public schools get to ¢
finange ‘innovation, in order to meet the challenge of

.. competing schools?
¥

e.. Overall Revenue
- ’ . ‘~ ‘_1
. ‘ . _
In order to predict the net gain (or loss) to the public
schoplé, the superintendent must make certain guesses about enrollment
trends. Once he has done this, he can -predict his overall -gain or

loss in the following manner. ' Y a
//// ' o - ;
. ) : :
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i) To determine the amount that the public schdols will
' contribute to the EVA, multiply the number of public-
elementary school students in the target area before

the voucher program by the amount of the basic voucher.

kg

-ii) To determine the amount paid to the publlc schools/by
. ' by EVA: ,
a) Estimate the number of students who will remain in [K/f

the public schools after the voucher program starts; ;ﬂvﬂg

*b) Multiply this figure'by the value of the basic
: voucher to determine the total amount of basic
voucher»mpney returnlng to the public SChOOlS,’.

Qc).Estlmate the average compensatory 1ncrememv-

sc¢hools; IR

d) Estimate the number of dlsadvant
will remain in the publlc scP ]

e) ltiply the number of d; 2
- i the public schools (get

: Voo compensatory wvoucher termined in c) to find the

’ : total amouny of compensatory voucher payments that

: ' will be made to the public schools. . - .

. 4
f) add the figures determined in (a) and (e) to find ,
the total amount pald by the*EVA to the public schodls.

iii) .Subtract the amount paid by the public schools to the EVA
(determined in step i) from the total amount pald by the
" EVA to the public “schools (determlned in step iif) to find
the net galn (or loss) to the publit gchools..
" - 4 . N

.

-
s

antaged children remaining ..’

bl

i . N

Table ITI shows the net galn or loss to a hypothetloal publlc
school system .under varylng assumptlons regardlng the percentage of
publlc school students remaining there and the perceptage of those
. 'who are dlsadvantaged The target area is’ presumed to have had 8,000
publlc school puplls before the\demonstratlon,- a total expenditure
"of $4.8 million, rand hence a basic voucher of $600. All children from

homes ‘where income is below the median city income are defined as

"disadvantaged", and compensatory vouchers,are_preSumed to be available
to all such chlldren on a sliding scale. The average compensatory .
£ * d“ % 4 ’

payment is presumed to be. $30Q. ) . IR ‘ k:j.“
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o ‘ '~ TABLE III

Net Income Gain (or Loss) for Public Schools Undetr Voucher- Plan
F

Fraction of Students Remaining in Public Schools

1.00 0.90 0.80 0.75 °  0.70
- Fraction of 0.80 - 1,920,000 1,248,000 576,000 240,000 (96, 000)
gigiiglng 0.75 1,800,000 1,140,000 480,000 150,000 .(180,000)
“school - "0.70 1,680,000 1,032,000 384,000 - 60,000 (264,000)
- Students - - = - r -
 Who Are 0.60 1,440,000 816,000 192,000 (120,000) (432,000)
Disadvantaged 0.50 1,200,000 ' 600,000 0 (300,000) (600,000)
[ i )
I - R }-t,.
- ‘ »
7 \ - -
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.@ 7 »
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.$480,000,-0or. ten percent of tHefr initial budget. :Figures in paren-

; [

"If, for example, 80% of- the original public SCBObl students remain in

the- publlc SChools, and if 75% of these are disadvantaged, the : e
lntersectlon,of the vertical-column headed 0.80 and the horizbontal row

- labeled-0.75 shows that the puhlibdsehpéls-will have a net‘gein of

theses indicate losses to the _public schools. °
"The steps which have just been descrlbed can be carrieéd out in
general mathematlcal terms,’ and the net gain or loss can be expressed
by the following formula: '
1 N = (r + crd - ey 3

" N = the net dollar gain or loss to the public schools \
B = the number of public schopl students in the target

area-before the. voucher expediment
V = the size of the basic vouCher - .

.r = the frection of public school studengs'who choose ™
to remain in the public’schbols

d = the fraction of the remalnlng public school students
who are disadvantaged s ,

o

c = the ratio of the average compensatory voucher to the
y basic voucher

.In the example worked out on the previous page, we have

assumed that:

"B = 8,000
vV = $600, and * )
C = .5 c-' . . '

—~— )
The numbers appearing in the'chart are then simply determined by

pPlugging in the various .indicated values or r and 4.

b. Revenue Per Pupil ' N - : RN
. » o4

]
~

Since the basic voucher will be roughly‘equal to the current
cost per pupil, and since each student returnlng to publlc school will
contrlhute his voucher, the publlc schools' revenue'E__ EUEll cannot
drop below its prev1ous level. Indeed, the revenue brought in by ¢

compensatory vouchers will 1nev1tably cause a significant increase over

\
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the-preseht_per pupil income. : h , . (»' ,

In the hypothetical schopl system“shown in Table 111, expendi—
tures had been $600 per student-' The average compensatory voucher,
provlded by OEO was $300. If -80% of the orlganal public school
students remained therej and 1f 75% of these students were d1sadvantaged
the income of the publlc school‘system would r1se to $£825 per pupil.

In genergl, we can determine the revised per-pupil revenue
by flndlng the rev1sed publlc schoql revenue.(the sum- of the basic
voucher plus compensatory voucher revenue) and dividing thlS figure
by the number of students rema1n1ng~1n the publlc-voqcher»SChoo;s.\

If this procedur% is carried out. magthematically, we-find '
that the new revenue per ‘voucher student in the public schools is

simply R =.(1 +cd) V

where ,
R = revenue per voucherastudent in the. public schools,

V = the basic voucher sﬁze,

——
4 vc\e,the ratio of the average: compensatory voucher to
/y the basic voucher, and

d“= the fraction of’ the remaining public school
students who are. disadvantaged.

Je - y

If we apply.this formula to a target area where the’ bas1s voucher, V,
is $700, the average compensatory voucher is $350 (i.e., c = .5),

and 70 percent of remaining students are disadvantaged (d = .7),

VO

"\ then the revised revenue per student will be : .

R = (1L + (.5)(.7)) (700) = $945
'é. Costs Per Pupil ' J

'

®

The effect of a voucher system’on apparent costs per pupil will
depend on bookkeeping procedures as well as real changes in costs.
- Let us consider the 1970-71 budget of a small city wnich we shall .
refer to as Midburg. The total school budéet for Midburg is ‘
$16,075,000. This covers a system of 16,920 students, 10,170 of whom"

200 e
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are in elementary school. lf we diyidejthe total budget by the  total
_number ,of students, we find thatﬁthe overall cost ner student is abbut

5950. About $4,245,000 of Midburg's budget ;epresents debt’service,_‘
<§entral administration, buildingumaiﬂtenance? and other "fixed" costs

which are not subject to change when ‘enrollment drops. - The other o
‘Sll,BBQ;OOO-covers salaries of tégchers, principals; supervisers, » °
'librarians and school secretariezﬁ and expenditures for textbooks,
library books, teaphing supplies, miscellaneous supplies, truant
officers,. health services, and transportation costs These are

"vafiable costs which risg when enrollment rises and decline when
enrollment declines. Thus, the "variable cost" per student in Midburg .
jis about $700, while the "fixed cost" is about $250 per pupil.
These figures are averages for the whole system,;including secondary
‘as well as eleﬁentary schools. Both "fixed“'and "variable" costs
would be lower if separate data were available solely for elementary
schools.'ﬁ A . : e
) \ If”l,OOO.of the lO,l70‘elementary school students chose to
leave the'public schools, the schools might save as much as $700,000
(1,000 students times variable costs of $700 per student). This is a
maximum saving, however, and is not likely to be fully realized in
mosthsituations. Midburg has one teacher for every 19 pupils, for
example, bBut it could not necessarily cut its teaching force by one
teacher every time 19 pupils left, any mere than it would necessarily
increase its'teaching force by one teacher whenever l9 pupils were
addedf If 1,000 pupils left, Midburg would probably be able to save
something like $530,000 on teacher salaries, librarians' salaries,
textbooks, library supplies, and fringe benefits. (If an entire
elementary .school could be closed, it could;save’anOther $120, OdO and
4ﬁif ‘the school cduld be leased to a private group, there would be a.
further saving.) Overall, then it’appears that a ten percent reduction
in Midburg's elementary school population would allow the district
to save about $530 outr of the $950 prev1ously spent on each departing
pupil, o ‘ -
In the foregoing examplg; M fixed" costs plus relative}y

inflexiple 'variable" costs amount to $420 per pupil or .44 percent of-

P
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to be spread

.can* estimate

. total costs per pupii

theee costs would have

‘We

If enrollment dropped,
over fewer pupils, and costs per pupil would rise.

thid rlse from theé follow1ng formula:

= ¢ (E)-E) :
Cy =Cp + (Cp) E, ) (f + k gf) S
' P
where C, = Costs -per pupll before ‘the demonstratlon
C2 = Costs per pupll durlng the demonstratlon
f = The fraction of C1 g01ng to "fixed" costg
" k = The fraction of varlable costs that cannot be
- saved,. given some hypothetlcal cut in enrollment ¥
Eq 2 Enrollment before the demonstratlon - '

E, # Enrollment during the. demonstratlon

«

= 950; £ =

In the Midburg example, C; f = 250/950 =.263; k = 170/700 =
E, = 16,920, and E, = 15,920. Thus
‘ c, = 350"+ 950 516,9521;26929; (:263 + .243 -'(.263)(.243))
€y = 950 + 25 X . - SR | \\\\\
L C2 =‘$975

..‘""‘;

a

Alternative values can-easily be substituted in this same formula to

predict per pupil costs under different assumptions about fixed costs,

savings in variable costs, and enrollment shifts.

It should"be noted that the increase in per pupil césts_under

a voucher gystemy while not easily prevented,

~of

the education of the children.
in a room drops from 35 to 30,
benefit the children and should not be defined as

"inefficiencxx"

is not simply a matter
Many'bf tﬁe,inCreases should yield improvements in
If ‘for'example, the number of pupils
this raises costs but it may also
"waste" /
! R

o

A

202

.243;



-

d. Surplus Funds for Innovation'
,& | |
Part (a) of this discussion showed that a voucher demonstration
F ‘project would jincrease the public schools' total revenues unless their \
‘enrollment dropped catastrophlcally. Part'(c} showed that their total 4
expendltures would decrease. Consequently, a‘significant amount of
money will ‘be freed up to enable the pﬁﬁl}g sehools to 1nnovaheA'
We can estimate tHe amount of Aew ney availdble ‘to the

public schools by returnlng to Mldburg. Assume that the ‘voucher

system covered 9,170 chlldren who remain in %}dburg S elementary
schools, and that half these chlldremfcame frdﬁ famllles w1th below-
average family incomes. If these compensatory payments averaged out

to only $100 per disadvantaged child, Mldburg s per pupil recelpts for
elementary schools would increase by $50 . This would ]ust about off-
set the increase in Midburg' é per pupil costs that would result from

an enrollment drop of 1,000 pupils. In the more likely event that
compensatory payments averaged $200 or $300 for children from disad-
vantaged» families, Midburg would end up with a net surplus of

$390,000 to $845,000. | |

if Midbdrg's elementary enrollment fell by more than 1’0005

qupils, the financial _pjicture would be slightly less bright,bbecause
Midburg's "fixed" costs would have to be .spread over fewer students, -
and would eat up more of Midburg's revenues from compensator§ paymentsf

We .can summarize,the general situation in the following formula:

_ {E1-E2) i
= c, [;d CE2) (£ + K kfﬂ

where ' : : N

n
|

n
!

The per pupil "surplus" available after covering all
‘fixed costs .

Cl"= Total cost per pupil before the demonstration and (by
. assumptlon) the value of the basic voucher

. ¢ = Ratio of the ‘average compensatory payment to the basic
\ -voucher P A
d &;LPercentige of public school pppllsirece1v1ng compensatory
' “paytents . :
- ( El = Enrollment before the demonstration ' o r§

{ | f f | \\.'
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J A ?%
. "_ /.,T(. N
= Enrollment during the demonstration-*\

rho 1
N
ol

Percentage of total costs that are "flxéd"

k = Percentage of "variable" costs that cannot ‘pbe eliminated,
glven a specified enrollment drop.

7
v

-

x : , . - ‘ L
&- Lookrﬁg7at Midburg's elementary schools, for eXample, suppose Cqy = 950;

'c = 0.50; d = 300/950 = .316; E; = 10,170; B, = 9,170; £ = .263;
'K = .243.- Then | o
‘ - ‘ 4
~ . » ) . |
'S = 950 0.151 - (10.170-9,170) ' 5o+ .0 243 - (.263)(.243)) 7
) ( St 9[170 p) 4 -

S = $98 - ’ - o _ :

[N

This would mean a ten percent increaseiin Midburg's eleméntary school

budget, even after covering increased -fixed and variable costs.

we' can simplify and generalize the above formula if we make
two assumptiona. .First let us aésume that the typical American school
district would not beable to save quite asgmuch*money when a pupil f ) 0
withdrew ‘as appeared likely in Midburg, and that half its prior costs
per pupil»woald'essentially be fixed. Second, let us aeeaﬁe that
compepsatory paymenté are available on a sliding scale to all_children
who fall below median family income (or test score) in the target
area. (This assumption is arbitrary. If compensatory payments were
available for a smdller fraction of the population, they could be
larger, so thé net effect would be the same . ) We can now simplify ‘

v

rour formula to rEad 2. ' : »

5 1! .
.“
where S '; the surplus money available for each elementary pupil ; ]
.remaining in the public system, after covering increased
| ‘costs ’ ' :
[I . - ’ : 3 ’ R ¢
v c = the ratio of the average compensatory payment to the basic
¢ voucher _ ‘ ' : ‘ 0
'-. . . ]- ‘-
Cy = the basic voucher = cost per pupil before the demonstration
i = ghe ratio of puplls leaving the publlc elementary schools
’ to pupils remaining o <!

R
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The amount of money available to the public schools for innovation is
“thus a function of the average compensatory payment and the w1thdrawal
rate. If, for example, the c0mpensat6ry payments average 30 percent
of the: ba$lc voucher while withdrawals average 15 percent of remaining
pupilg, the - publlc elementary schools will, !k able to increase their
budget by 7.5 percent after covering all flxed costs. (If the public
system were able to save more than half the ‘cost of educating a pupil

when that pupil withdraws, its hudget surplus would be larger.)

\Cf Schools Enrolling Non-Voucher Students'

R .
" [>4

There will doubtless be private schools, especially schools,
outside the demonstration area, which are w1lllng to take voucher
studénts but cannot attract enough voucher students to fill thelr
entire bulldlngh In many cases, these will be predominantly middle-
class schools, anxious to diversify their stmudent population._,Some
will be expensive private séhools, unable to accept more than a certain
number of voucher student% because the vouchers cover only part of ’
the actual cost to the school of the Chlld s educatlon Some w1ll be -
spec1allzed -schools thch appeal to only a few voucher holding k
parents. 1In addltlodi some nelghborhood public schools located out-
side the dembn§tratloﬂ area may want to take some voucher students
even, though they canéot take many. , Y

Such requests probably ought to be granted, in order to
maximize the choices available to individual parents.

Such a policv would in. effect allow both public and private
schools to operate twp 1nst1tutlons under the same roof and even in
the same, classrooms. One of these institutions would be a "voucher
school", whose financial arrangements, admissions procedures, dls—'
closure requirements, and so forth would conform to the ground rules
laid down by the EVA. The other institution would be a "non-voucher
school", whose finances and admissions policies would not. be subject
to the EVA's ground rules.  The EVA's disclosure requirements would

probably have to®apply to both the voucher and the non-voucher school.

4
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Such a policy would not involve' "exceptions! to the basic ground rules

for any. particular student. No school would be allowed to cash vouchers
for students who also paid tuition, ‘or for students not admitted-’ unﬁer '
the EVA's ground rules. But no school would be denied the right tb
cash vouchers for one student simply because it collected tuition

.from another student. ' : ' ; ‘

Such a policy would have certain difficulties, since it would
invite affluent parents to buy a place in the school of their choice
for,any\chila who did not get in under the. EVA's ground rules. - This
possibility)will, however; exist no matter wha't thée EVA does. Unless
they can take both voucher students and non:voucper students, existr
ing private schools -are unlikely to partiCipate at all. Given the.
breVity and uncertainty of the demonstration, most eXisting private
schools would simply continue to cater to afﬁluent parents who could
pay the full cost of their children's education out of their own '
pocket. Such parenterould tnsrefore continue to have a competitive
advantage over less_affluent parents who could not afford to pay
tuition. | , . |

At least in a/éemonstration, then,\alloWing private schools to
admit both tuition—paying and voucher students would broaden the a -
range of opportunities available to non-affluent families without
increasing the competitive advantage of the affluent family. This
argument would, not necessarily hold up in a permanent, state-wide
or nation-wide voucher system, but that is not our present concern.

E - Allowing voucher schools to take nonryoncher students'would
raise several policy questions for the.EVAlwhich'desefve brief mention.

! Snppose that a private school admits 30 first graders on a

fee—paying basis, but opens 10 of its places do voucher applicants. If
it has 20 applicants with vouchers, should it)be required to fill all
its 10 voucher places by a lottery among the 20 applicants with
vouchers? Or should it be allowed to fill 5 voucher places as it sees
fit,and'required to fill the other 5 by a lottery among the remaining
15 voucher holders? The rationale for allowing a school to pick half
its pupils on a non- random basis was to give it some control over its

own‘characten, A school which admips more than half its pupils on a

-

e
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) ‘ | . | : R ‘ . . \
feet paying basis has achieved this. It therefore seems reasonable to®
require that a school which has already hand plcked half its® students
must fill all remaining places by lot. ThlS issue should however,'

be resolved by the EVA. = ¢ ' L
. Or suppose that a white nelghborhOOd public school outs1de

the target area decided thdt 1t had room for 50 outs1ders with vouchers.
Should this school be requlred to admlt ald 50 by lottery, whlch might
result 1n its getting m0stly middle- -class_ chlldren° ,Or should it be
allowed to hand pick 25 of its voucher students, perhaps favoring
low-income voucher holders? And if it were allowed_to favor low-
income voucher holders, should it also be allowed to ‘favor black
voucher. holders, in order to achieve racial balance? '

The EVA's answers to Questions of this type should presumably
depend‘on the type of discfimination it expects local schools to
exercise. If the EVA expects that schools will discriminate in such
a way as to achieve racial and economic balance, then it should allow
them maximum discretion. If, as seems more»llkeiy, the EVA expects
most schools to discriminate so as to remain homogeneous, it should
give them as little discretion as.possible; - |

2

D. Financial Arrangements with Parochial Schools

_ ’Appendix A argues that'Supreme Court interpretations of the
federal Constitution do not,as of December 1970,provide a basis for ex-
cluding church-related schools froﬁ a voucher demonstration. By the
time a demonstration is actually launched, this may no longer be so.
Likewise, some state constitutions may be copstrued as barring the par-
ticipation of church-related schopls. If this hHappens, the voucher
system would simply be restricted to secular schools, both public and
private. h \ | ' .

If parochial schools are incfuded, it may be necessary to
place speciallrestrictions on the way in which they spend voucher
funds, in order to avoid violating federal (or state) constitutional
requirements. At the same time, certainfrestrictions on parochial
school expenditures may themselves violate constitutional prohibitions
against excessive'entanglement of the state in.church affairs, . Certain
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restrictions may also make it much more dlfflcult for any non-public
‘voucher school - to maintain educational fleXibility and diver51ty
If an EVA funds parochial schoolg it will therefore ‘have to balance
two conflicting qoals preventing funds from being improperly ex-
‘pended on religious activities, and keeping parochial (and .seculéar)
voucher schools free from excess1ve state regulationa'

Three types of vouphers could be previded for parochial
schools: (a) unrestricted Vouchers, {b) secular vouchers; or

{c) discounted vouchers.

t
Bl

{a) Unrestricted Vouchers : _ e
An unrestricted voucher would place no religious restrictions

on the use of voucher funds by parochial schools Children's vouchers
-would have the same value regardless of what school they attended.
Parochial schools would be free to continue religious activities in

the schools as long as.they provided their students with as good a
secular education as did other voucher schools. Achievement tests might
be administered to ensure that no parochial school was doing a worse

job. than the worst public schools, or the state might rely on parents
-to judge whether a given school was providing their children with' a
satisfactory education. The unrestricted voucher has the advantage

of not requiring the state to police the day to day activities of
parochial schools for religious activities. This would save administra-
tive time and expense, and it would also avoid the constitutional ¢
problem of the state's becoming excessively entangled in the affairs

of the church. . . ; u '

7

(b) Secular Vouchers ‘

A secular voucher system would require that voucher funds be
spent only on secular activities. Children's vouchers would have the
same maximum value, regardless of what school they attended, so long
.as this requirement was met. Voucheztschools might be required to
conduct seécular and religious activities at different times, and per-
Raps in different places; They would then be required to demonstrate.
that voucher funds were expended only on secular activities. The state

would make sure the line between the secular and the sectarian was
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maintained by auditing all expenditures, and perhaps also L2 periodi-
ca11§ inspecting classes, textbooks, 'and the like. Any funds spent  °
for rellglous purposes would have to be ralseg from prlvate sources.
This approach is similar to the purchase of services approach alﬁhough
it could be administered in a less entangling way if the state relied
on normal auditing procedures to check where the mohey was spent, =
instead of'estabiishihg restrictions on course content which theo-
retically require supervision of church schools' day-to-day

activities.

{c) Discounted Vouchers

"p "discounted" Voucher'wouldlreqﬁire'the EVA to reduce the ’
redemption-value of vouchers cashed-by parochial schools in proportion
to the'amount of time devoted to religious .activities during the
school week. The EVA would -make an gcross the board estimate for
all church schools. Thus, if it could be shown that church-related

schools ‘on the average spent less time providing a secular education

for their students, all-:such schools' vouchers might be discounted. .
by an appropriate amount. This would provide a way to avoid the
necessity of policing each and every class for_reiigious content,
' woilexalso avoiding a general subsidy for religious institutions.
Both political and legal criteria appear relevant in deciding
between these ter% alternatives Politically, those who urge the
1nclu51on of church related schools 1n a voucher system have found

it convenlent to promlse that government money would be spent only on

(,'}

secular 1nstruqtlon, not on religious instruction. Unfortunately,

this promise qoula only be made good by establishing elaborate

policing machinery to ensure that church-related schools actually made
a clear distinction between secular and religious instruction, and

that they allocated e%ery acitivity to the correct category. Since
;gburchFrelated schools have not historically made such a distinction}
and since there are no well-developed or widely understood criteria

for allocatlng activities to one category rather than the other,
attempts to establish the necessary enforcement machinery would
probably breed bitter controversy. The short-term political . advantage.

¥
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\\\of promising that subs1d1es to church- related shoolsﬁilll not be used
to subsidize religious 1nstructlon must therefore be weighed against
the long-term political disadvantages of having the state intimately
involved in the internal management of church-related institutions:

Were the ch01ce among- alternative voucher systems for church-
related schools to be made on exclus1vely political bases, we have
llttle ‘doubt that short-run considerations would prove dec151ve.

Legal gonsideratiohs are also important, however. Furthermore, receﬂﬁ
Supreme‘Court decisions suggest that the Court is ‘sbecoming less
concerned with the question of whether a program aids churches-in SGMé
Way;'and more concerned with the question of whether it entangles ' -
the government in the 1nterna} affairs of a church.

In the past, constitutional lawyers have argued that.-the First
Amendment prohibits 1eg1slatlon whlch "advances" religion, especially
if this is its prlmary intent. This standard impljitd that a voucher
system {or a purchase of serylces system) which restricted the use of
public funds to secular instruction would have a better‘'chance of
being upheld than a voucher system which placed no restrictians on the

use of public funds. But in Walz v. Tax Commission (1970) Chief

- Justice Burger'explicitly rejeéted the argument that legislation is
unconstitutional’if it merely "advances" religdion. The plaintggfs had ~
fargued that the exemptlon of church property from taxation was
unconstitutional because it advagced religion. The Court rejected
this argument, and held tax exemptions constitutional. It did so on
the grounds that while exemptions might "advance" religion, they
did not help "establish" it. This same line of reasoriing seems.
directly applicable to vouchers . There can be no doubt that an
‘yﬂ!estricted voucher,’like tax exemptions,wduld ;advance" reiigion.

But an unrestricted voucher may not "establish"

religion ,
so 1ong as parents have a free choice about’whether they send thelr
children to church- related or secular schools. “

» .

e -/

Furthermore, the Chief Juitlce exp11c1tly stated in wWalz that
one reason for holdlng tax exemptions constitutional was that this
appeared to be phe best:-way to avoid entagglement of the sthte in the

affairs of churches. This emphasis on the dangers of excessive

~ [
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entanglement suggests that an unrestricted voucher, whfi ch involves‘no

state pqglcfhg of church related schools, would have a better chance

of being upheld than a Voucher system whlch tried to creatk such-a

policing system. . ' - T, -

‘ Nobody knows, oﬁ course, what the Supreme Court may hold

_ ~at some future date. 1 The above arguments are conjectural, and they
may be wrongt None@beless, they suggest that both long-term politlcal'
peace and Short terﬁ chances of w1nn1ng Supreme Court approval would
probably be maximized by an unrestricted voucher for chutch-related
schools. Falllng that, there is much to be said for exclu&lng church-

“"~@ related schools entirely. .

(d) HistoricaI—Political Issues ‘

/ ~ Assuming that an EVA decides to cash vouchers for church-related
Lchools, several economic problems are likely to arise durlng a demon-
Stration project of- llmlted duratlon (e: g- five ‘tq eight years).

Many church- related schools, espec1ally Catholic schools, now spend

,apprec1ahiy less money per pupil than nearby publlc schools. Thls
Sltuatlon has been changing quite rq%ldly, however, for several
reasons. First, Catholic schools have been trying to make their class
sSizes comparable to the publlc/schools, in order to hold their clientele.
Since the supply of nuns avallable to teach in €athollc schools has
beenudiminishing relative to enrollment, there has been a sharp in-
crease in the proportion of lay teachers. Ta attract these lay
teachers, parochial schoals have had to bring salaries closer to
public school levels. At the same time, teaching orders'have in-
créasingly demanded that parish schools compensate the orderrfor the
services-of its teaching sisters at a rate which reflects the real.

costs of training, retirement, maintenance, overhead, and the like.

lGiven the likelihood of extensive litigation, the budget for a )
demonstration should include funds for the EVA's attorneys and other -
legal costs.

>
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The net result of these’ trends is that Cathollc school costs 1ncreaaingr
ly approx1mate those in public schools. . ‘e P -f;~
f-h "Undet these c1rcumstances it seemssrehsonable to assumex that‘vjb
flf a voucher system were established, parochlal school costs would
.qu1ckly.reach theﬁmax1mum level permitted under\the system, i.e.; the -
letel in-the,existing public system.,,This‘could pose‘two kinds.of
problems: political problems while phasing in, and economic prob;ems'
while phasing out. . ‘ ' e‘ , ‘-d' o
Quite aside from constitutional arguments,imany people oppose
the very existence of Catholic SChools If money 1s spent in such +
. schools, these people will want to keep expenditures as low as -
.possible. They will oppose letting parochlal schools raise their -=

budgets to the public school level, since this woul
_ .

-\?llow the paro-
h

chial schools to spend substantially more than 3 ve in the recent..

‘past. Some will view these expenditurés a profits" to the

Catholic Church, even if the money is/J/ secular educa-

tion. In order to meet these objeo/ions, there may be\

some specified anny ””crease above this initial level. Logically, -
this kind ofix ocedure makes little sense, since it penalizes a

"school for having been in existence before the start_of\the expery

Y

Indeed, one can imagine schools deliberately declarihg themselveg

- bankrupt, selling their building to a new corooration, and the

to gqualify for 'a full voucher. This seems silly.
may be politically necessary. ‘Qw
- A related Problem is that if church—relat
“accustomed to. operating at the same level as' publlc schools,
parents become accustomed to paying no . tuition, 1t will be almopst
impossible for these, schools to go back to thelr'old arrangements
- after the demonstration is over. At the end of the demonstration,
such schools will either have to:find other. sou;ces of publlc money oOr
V”f will have to become private schools of a rather ‘different kind than ,

they,wereibefore the demonstration began. It is true, of course, that

T
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'many ﬁarqchial schbols face this choice even if no voucher demonstra- .
tion takes place. Nonetheless, a voucher demonstration could hasten
the inevitable in some éases, even thodgh it would pastpone it in
others.: ’ R R o
While there is no simply way to resolve these problems, there
1s one way to cushion their impjct. Th1s would be for the Catholic

* school system to set as1de each year an amount roughly compaﬁable to
:' what it had "saved" as a result of the demonstration. This mopey
woulth then,be avgilable to malntain the schools in question ifyne *
other public .funds beécame available when OEO funding .was withdrawn.
Such an arrangegent could probably not be establlshed on a legally
blndlng basis w1thou%mv1olat1ng ghe First Amendment But if a
Catholic school system made a commitment of th1s klnd parents w1th
chlldren in the schools would doubtless exert great pressure to see
that 1t was enforced. Whlle an arrangement of this kind would not
provide a'permanent solution, it might 'solve ‘'some of the political
problems associated with full funding of parochial school®, since it -
would reduce the appearance ‘of “"windfall profits.” . Tt might alsd
cushipn the possible economig rmpact on the public system of closing4

the parochial,schools at the end of the demoqstration.
J B

£ [ 7
E. The Structure of an Educational Voucher Agency

A

.
A e

: , _ , N
Section I recommends that an Educational Voucher Agency (EVA)

be established to administer a voucher demonstration project. ﬂBA

would requlre the act1ve cooperatloh*of the local board of education

(LEA) and the approval of the state where the demonstratlon was to

“take place. If such support were fqrthcomlng, state and local

d . 5‘.
- :
@
‘

»

LEA {stands for "Lotal Education Agency," the %egal term for a
local board of education or its equivalent.

1
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-authorities would have to*eetablisn < appropriate'po%itical mechanignar-

‘for controllipq the EVA. . . ?: ‘
¢ At least three plausible al: natives are available to state
and local author;tles. . .

|; ' (1) ‘The LEA could srmply de: qnate itself as the EVA, and
could establish a new sub-division of the ex1st1ng publlc school
administration to handle the new act;v1t1es of the LEA. The new sub-
division would presumatly'be staffed largely by people drawyn from the
éxisting school administration, though some new employees would also

doubtless be added. o

(2) The LEA could appoint a separate board to control the
. demonstration,_and could give this board the power to organize and 4

" staff the EVA.. An EVA of this kind would be legally the creature of

the LEA, in the sense that the LEA could reorganize it, terminate

"its existence, replace its board, and so forth. But on a day-to-day

basis it. could have considerable autonomy, and it might be able to

develoéﬁsome political 1ndependence as well.

= (3) The LEA could joln with other public agencies in

creating an entirely independent EVA, or it could acquiesce in some~

existing agency's'be?ng designated as the BVA for the duration of -
the demonstration. The board of such an independent EVA would pre-

sumably include reoresentatives of the LEA, public and private . = .

sonool staffs, parents, and other key groups.

* These thrée alternatives obviously fall on a continuum
stretching from complete integration of the LEA and the EVA to com-
plete independence. In any &pecific demonstration site, however,
only two of the three alternatives_are likely to make much sense.

If the demonstration sife covers only part of a 3achool die4~
trict, there will be a strong argument for establishing some kind'ofu
board which can represent the interests of parents and educators in
tha\target area. Establishing an EVA and making a voucher demonstra—-
tion work will be time consuming and potentially controversial. A
school board which undertook this responsibility without some loca;
buffer would be llkely to end up spendlng a large portlon of its. time

on ‘the problems of this one experiment. If the board were also

-
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responsible for large numbers of schools outside the demonstration
area, it would be unlik&ly to meet eithér set of responsibilities
well. On both administrative and polltlcal grounds it ought, there-
fore, to choose either alternative (2), which would create an EVA

for the. target area but-would leave .its decisions, subject to ‘ultimate

review and reject n by the LEA, or alternative 13), which would = ° o

create an autonomous EVA for the target area. *
_ i If the demonstratlon covers(an entlre school district, alterna-
tive - (2) will make little sense. There” is no r%ason for an LEA to’
create a separate dlstrlct W1de EVA if- the LEA gs then g01ng to-review
all the EVA's decisions. If the demonstratlon covers the- entlre
district, the LEA should choose elther alternative (1), in which
the LEA becomés the EVA,or alternative (3), in which the LEA concen-
trates on managing the public schools, while an independent EVA
assumes responsibility_for financing and overall regulation of both
publi¢ and private voucher schools.

In any given situation, then% there is a choice between an
“ EVA identical with or answerable to the LEA and an independent EVA.'
We will label the first alternative an "LEA—EYA}" and the second
.alternative an "independeft EVA.T Obviously these labels should not
be taken too literally. No EVA can be too indepenoent of the LEA if
the deﬁonstration is to continue. Nor is this likely if several
LEA ‘board members: also -serve on the EVA board as they probab;y
should. Conversely, an EVA which 1S»nom1nally controlled by the LEA
may in fact have cons1derable independence, espec1ally if it has its
own local constituency. .

The relative merits of the LEA-EVA and the independent EVA
depend largely on which of the EVA's functions are judged to be most
important. We will consider the relative effecti&eness of these

: . . eo Voo o
alternatives in performing the following functions: *
K4 R ’ ’ :
(a) General administration (e.g., identifying children !

eligible to cash vouchers; distributing vouchers to their parents,
collecting. federal, state and local funds with which to cash vouchers,
disbirsing funds to schools, perhaps operating a computerized

: 5 ; :

A
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clearinghouse for schools, perhaps pioviding a centrallyjmanaged

- school transportation system, and so forth); , _
(b) Establishing and enforcing regulations regarding both
public.and private %chools' eligibility to cash Vouchersﬁ
(c) Collecting and disseminating information abodt both
' public and private voucher schools to parents; I
éerhaps providing technical and financial aSSis;ance to

groups starting new.voucher schools. . , ' : «

‘

(a) General Administration )

J

There is no clear reason for supposing that an independent
EVA would be either better or worse at general administrétion than an
LEA-EVA. The- staff of an LEA-EVA might well feel more sympathetic
t@ public than to non-public schools. ‘Tqis might introdgyce some
biases in handling relatively routine matters (e.g., establishing
school bus schedule@ proceSSing aDplications to schools) This
argues for an independent EVA. On the other hand, an independent EVA
might have an opposite bias. More important, an independent EVA
would be a'new’agency and mighg have difficulty hiring and training
staff to run a complex operati§% pon short notice. "An LEA-EVA might,
”hqwever, have similar difficulties if the LEA had rigid civil .service
requirements or a bad local reputation as an employer. ‘

Determining schodls' eljgibility for. compensatory payments
w111 be a substantial administr tive problem, whether the criterion is
family income, test scores, oOr hatever. Minority parents have the
most substantial interest in seeing this eligfbility check done féitly.
Many of these parents are deeply suspicious of existingﬁbéards of '
education. If eligibilit§ for compensatoty payments is going td
involve direct EVA-to-parent contact, it might be better to have an

EVA that was not too identified with- the LEA.

&

{(b) Establishing and Enforcing School Eligibility Requirementsi

Although conditions are certain to vary from one place to
another, an LEA-EVA seems likely to establish more eligibglity

requirements for cashing wouchers than would an independent EVA. An

EKC , 216 | - -
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LEA- EVA S staff might be somewhat suspicious of new prlvate schools
which clalm they can do a better job than their publlc competitors.
Such suSp1c1ons could lead to proposals for a wide variety of redula-
tions designed to prevent "hucksterism"” " regulations which others
will(view as preuenting_"innovation." An indepgndent EVA whieh had
been established to foster diversity and choice in education would
Aprobably.recruit a staff that wae somewhat. more permissive, both
politically ‘and pedagogically. The character of the EVA's ;taff will -
of course depend iargely orn the character of\its board. A newly |
created EVA is perhaps likely to represent both ethnic and.educational
minorities better than the average. school”board now does. But then a
school board whidp agrees to .participate in a vouphe} deﬁOQatratioh
is. not likely so be average. An ad hoc judgment on this issue, based-
on local‘c1rcum§tance% therefore seems to be required.
*  There is one area, namely protection of minority rights,
where an independent EVA might engage in more stringent regqlation than
an LEA-EVA. One of the main inndVations’prosted in Section I .is
opening all voucher schdols equally to all applicants, regardless of
whether$they live nearby. This means opening large numbers of hither-
.- to whité sghools. to black and brown applicagts from outside the
‘ néightorhéed. Most of these'echdols will be public, though some may
be parochial I§ a publlc school receives a lot of "outside" apelica—
ticons, some children who llve nearby may have to go elsewhere. Sifice
V privately managed schools have less of a tradition of favorlng appli-
cants from thelr nelghborhood they may accept prov1510ns of this
klnd ‘more readlly than the nelghborhood public school.
Enforcing open enrollment provisions could turn'out to be a )
"major problem. Manyabaards pf'edueatiOn already have analogqys
Ythough less stringent) regulations regarding the right of minority
group students to transfer. ;Yet‘tﬁeSe boards have‘not &sually been™
very dilident in e@forcihg such regulations. Many have let their
staffs discourage such transfera informally. It seeﬁs‘quite possible
that this wouuld continue in a voucher system regulated by an LEA-EVA.
A system fegulated by an_}ndependent EVA might be more\vigorous,‘
; partly because its board would be more likely to\inelude civil rights
. © _
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leaders who would be ready to publicize abuses. (This might also be *

true in an EVA. app01nted by the board to handle a demonstratlon in

one part of "the LEA's, overall jurlsdlctlon )

'

(c)~ Ihformation Collection and Dissemination

It seems reasonable to anticipate that an’ LEA-EVA will be

more 'vigorous in establishing and enforcing requirements for voucher

schools' participation in g demonstration because most public-schoolsi
‘already meet most of the eligibility -requirements an EVA might
establish (except for non-discriminatory admission of nonfnei%hborhoqd
residents). Following this same logic, it seems likely that an
" independent EVA would be more vigorous in collecting and disseminating
1nformatlon about schools. Very few public schools collect, much

less disseminate, ‘enough information for parents to make 1nte111gent
comparlsons among schools:l Admlttedly, prlvate schools have no better’
record in this regard Stlll an LEA-EVA |is llkely to be cautious in’
requiring detailed 1nformatlon from public schools, since this might
prove embarrassing to the LEA. An, independent EVA is more llkely to
" view such embarrassment w1th equanimity.

¢ »

(d) Technical Assistance to New Schdbls' =

‘- -

If the EVA assumes some respons1b111ty for helping private
groups launch- new epterprlses, it seems.more likely to perform this
..-function energetlcaliy if it is relatively independent of the publfg
rsystem. Public schodl officials have not usually been very helpful.
_to groups of teachers or parents who were dissatisfied with the
public schools and yahted.to create an alternative. An LEA-EVA might‘
-even conclude that helping new schools was an "inappropriate" func-

tion for a public agency. An independent EVA might also reach this
conclusion, but it seems. less likely. If the EVA does reach this

" conclusion, Ssome other source of money will be needed to- provide "risk
capltal" for gettlﬂg new schools going. Otherwise, new scheols ‘
serv1ng the poor are unllkely to get off the.ground. |

» P
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In sumﬁary, an independent EVA is likely.t5 perforrm. better in
guéranﬁeéingfminprity,rights,'aetermining eligibility for compensatory
payménts, helping develop hew schools, and collectingninformation
for parents. Either type EVA could perform basic administrative
functions. An LEA-EVA would probably propose more eduéatioﬁai standards
for cashing vouchers. But this analysis is based upon generallzatlons
about public school administrations across ‘the country. 1In any
particular communlty, appllcatlon of these same criteria might lead

to a dlfferent conclusion.

2
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APPENDIX A
v \‘ CHURCH-STATE ISSUES .
e

The First Amendment of the United States Constitution provides
"Congress shall make no law respecting an establishment of religion,
or proﬁibiting the free exercise thereof." This appendix will con-.
sider whether these requirements preclude the inclusion of parochial
schools in a voucher syétem such as that proposed in Séction I.

There 1is no?ionger 3% queStion-that religious schools serve
important and allowéble public functions.l The issue has been to:
what ‘extent the government may support or facilitage the public and

"Secular activities of otherwise religioué bodies without violating
the First Amendment. -~Five major Supreme Court cases have dealt with
this iSSue&and each of them has found the'support constitutiohal.
Bradfield v. Roberts2 (constructioﬂ grants to a hospital controlled,
and staﬁ§eé by mgmbefs of the Catholic Church); Quick Bear v. Leggp3

{(payment éj cost of salaries and, maintenance of a Catholic school on

. . . . . *y Lo
an Indlan/Reservatlon)vaEverson v. Board of Educatlon4 (state provision

of free‘transportation to students in religious schools); Allen v.

Board of Educations‘(state provision of free textbooks to students in

1

l"It is much too late to érgue that legislation intended to facilitate
% the opportynity of children to get a secular education serves no
. public purpose." Everson v. Board af Education, 330 U.S. 1, 7 (1947).
- %175 U.s. 291 (1899). "
3210 u.s. 50 (1905). 4
Y330 u.s. 1 (1947). e
5 ;

392 U.S. 236 (1968).

[y
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religioué-schools); and- Walz v. Tax Commission6 fexempting churches

from state ad valorem property taxes). Though the spe®ific facts
and reaeoning varied in each ‘case, the common concern was a recon- ‘
ciliationh of the prohibition against a governmentag-establishment of
religion with the government's legitimate interest in the public
welfare. !

Two cases now before “the Supreme Court should further clarify
the constitutionality of public aid to.non—public (including parochial)

schools: Lemon V Kurtzman,? in which .a three judge federal court of

appeals upheld the Pennsylvania purchase of secular services" plan

for aid to non-public schools; and ﬁiCeﬁso v. Robinsons, in which a

three judge federal court struck down the Rhode Island "purchase of
services" plan. If purchase of services programs are upheld by the
Court, then the same approach could be adopted for 1nclud1ng parochial

schools in a voucher plan. But even if pgrchase-gi_serv1ces is held

unconstitutional, parochial school participation in certain voucher

plans may nonetheless gg constitutional, because of two fundamental’/

ways in which they differ from the purchase of services approach.
First, parents,.not the state, decide which schools will receive their
child's share of public educétioh funds. Second, voucher systems can
be arranged so that the state does not police the internal affairs
of churph schools to determine whether expenditures are secular or not.
This meabs that entanglement of church and state can be more easily
avoided than under a purchase of services arrangement.

In legal terms, there are two theories under which parochial

schools may constitutionally participate in the proposed voucher plan.

v
3

r

o

®90 5. ct. 1409 (1970). . '

7310 F. Supp. 35 (E.D. Pa. .18969), prob. juris. noted, 90 S. Ct. 1354
(1970). ' -

8

316 F. Supp. 112 (D.R.I. 1970), prob. juris. noted, 39 U.S.L.W.
3194, Nov. 10, 1970.
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The first theory holds that the essentialffeature of the v
vouchgr program - its reliance on individual freedom of choice - makes
it cgnstitutionally immune. The premise of this theory isvthat the )
voucher program puts effective control of the educational funds in.
private.hands. Since private acts which benefit religion are consti-
tutionally protected, it is arguable that a voucher program is consti- '
tutional even if benefits accrue to the religious schools receiving ),

the vouchers. ok

~

1

An alternativeitheory holds that the program envisioned.by
this report does not confer unconstitutional benefits on religious. _
instigdtions The vouchers simply reimburse rellglous instltuutions
for the value of the secular education they provide. éllgﬂ land other
cases suggest that this is a constitutiohal expenditure. We will

examine these two theories in order ,
- N

1. The "Private Choice" Theory - .
\ T . ’

The First Amendment begins “Congress shall make no law ...ﬂ

and the Fourteenth decrees "No state sha]l make or -enforce any law. "

The Constitution proscribes only ggveinment support of religion; non-

government support is not.barred. This is the principle upon which

Quick Bear v. Leupp was decided "The plaintiff, a Sioux Indian, sued

the Commissioner of Indian Affairs to enjoin execution of & contract
,between the Commissioner and the Bureau of Catholic Indian MisS1ons
The contract provided the Bureau with funds to pay teachers and maln—
tain buildings in a Catholic school on the Sioux reservation The’
promise of funds had been incorporated in a treaty requiring the
federal government to prov1de schools and teachers for each group of
300 Indians who wished to be educated. The Court uPheld the expendl-v
ture and contract, noting that although Fhe funds were appropriated

" each. year by Congress,uthey were, in effect, not spent by the federal
government but only administered by it The Indians had an ?bsolute
right to the funds, and the government had Ao *choice b#t Lo allocate
them once the Indians deteérmined their dispos1tlon by choos1ng the

schools they wished to attend.

A
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Quick Bear indicates that aid to a religious school may be

: - ¥ :
held comstitutional if two conditions are met: entltlemenR to the
money, and private choice as to its ultimate. rec1p1ent Each of these

requ1rements is met in a voucher program.

a. Entitlement:

The voucher program envisioned in this proposal would give
every school aged child a legai right to use vouchers at eligible
scﬁbols ~This is ‘the requlslte entitlement. That the rights in Quick
EEEE wdre based on a treaty rather than statute seems 1rrelevant,
since the Supreme Court made no menthn of the' unlque status of
treaties.r The decision turned on the fact of entitlement, not its

“

source.

.

- Most states have long had constltutlopal provisions blndlng=
them to provide educatlon for the young. In states where no such:
provision exists, statutory entitjements could serve as well. Thus

the Supreme Court of. Pennsylvania, in Schade v. Angghegy County

Institution District, 9 upheld the allocatlon of funds to sectarian

institutions which cared for neglected or dependent children. The

Court held that payment of these public funds_was,not a,governmental.

"appropriation."
) ) \ . !

The cost of the #naintenance of neglected children N
either by the State or the County is neither a 10
charity nor a benevolence, but a governmental duty. ‘

£
%

Similarly, a voucher program intended to. satisfy this duty need not be

considered an unconstitutional "appropriation" to a religiogs_

institution. - . -
™ '.Q) :
9386 Pa. 507 (1956).. ' L
10 o . ‘
id. at 512. -
3
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‘ . The students womld have a statutory right to the educational
funds, a right in most cases buttressed by the specifjc provisions

of the state constitutions. i

, ‘ ) 3 e 2 k

b. Free Choice of Recipient,

: . » :
Althougbh the Supreme' Court in Quick Bea¥r did not dwell on the

point, the constitutional imﬁunity of the contract between the govern-
ment an@ the church was based atgleast parglally on the fact that
prlvate individuals had seledted- the church run school. If the govern-
ment transfers funds to an agency or person having complete or near-
complete control over tH&lr use, it is:-arguable that the government
has not extended benefits to any subseguent religious recipient; the
prdvate payver has. Both Everson and Allen are explainable on, these
grounds. * The Court noted in each case that any benefit accruing to
rellglous schools (e.g., increased enrollment) Was‘an incidental by-
product of, conferrlng the primary benefit on the school children. The
state action was only the DrOV1s1on of free bus51ng and textbookS\to'
the chlldren, benejits to sectarlan schools occurred only as a result
of private choice. * | _ I
~ The primary consideration here seems to be the breadth of free
choice involvzd. The greater the intermediate individual discretion,
the greater the likelihood of avoiding an unconstitutfonal connection
between the government and the‘private dnstitution. . In Everson and
Alien-the students received free transportation and books regardiless
of whi¢h school they attended (so long as it was accredited).
If the government gave parents mpney rather than vouchers,‘ -
the connectlon between thez@overnment and religious institutions '
- would be extremely attenuated. In order to restrict the money to
' educational use, vouchers are Drobably necessary. This uséﬁof vouchers
‘rather than cash need ndt increase government involvement owever.
Voucher funds could be maintainéd in special separate accounts, for e ,Y
example, thereby closely approximating the administrative procedures

. upheld in Quick Bear. The only "connection" in 'such a case would be

that the government would cash the vouuchers, primarily as an

=) <

——
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administrative convenience No government agency, either leglslatzve

or executlve, would then have any discTetion as to whether funds flowed

to a religious or a secular school.

» Many analogies readily come to mind;‘ It 1is presumably consti-
tutional to suppoft the religious education of children with money
provided to parents by welfare agencies. LikeWise, the faithful
parishioner does not violate the. Constltutlon when his social securltf

payments find their way to the collectlon plate on the Sabhath. The =

pos1tlon of vouchers on the continuum between "public" and "private"
funds appears much closer to these examples than it does to more direct
aid, such as federal construction grants, yet even these have recently
been upheld 11 ’ . . ‘ ) -

The closest existing analogy to vouchers, however, is probably
the present income tax deductlon for contrlbutlons to charities.
Contributions to rellglous groups are eligible for deductlon on the
Same basis asvcontrlbutlons to secular non-profit groups. Nor are

such deductions conditioned on the church's using the money for

*secular activities; the church can pay its clergymen or buy a hym%al

with the funds if it so desires. The deductions appear to be consti-
‘tutional for two reasons. First, the benefithis not exclusively
available to religious charities. Second, the religiohs group benefits

from- the deduction only through the voluntary decision of the taxpayer
to channe} his contributions to that group. '

The apalogy between vouchers and tax deductions becomes
clearer.when it is ftealized that the objectives o6f a voucher
system could also be achieved by an approprlate‘rhcome tax credit,
or negatlve income tax payment, which could be used to cover
educat1ona1 expenses. ‘These approaches have a variety of obvigus
administrative drawbacks, however. A voucher system appears to

‘be a more equ1table and eff1c1ent method of achieving the same -

¢

llSee Tilton v. Finch, Civ. No. 12,767 (D. Conn;~l970); :
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objective. It may therefore be equally immune to constitutional

challenge. . ’

"Nor need the analogy w1th 4ax deéuctlons be taken to imply

- . that a voucher system is only constltutlonal if ‘the state places no
restrictions on the kinds of schools ‘that can cash vogchers. As with
tax deductlons, Ehe‘state can and does set certain requirements for
institutions that wicsh to become eligible. Similarly, it could' set
-such requirements foszchopls that wished to Eash vouchers brought )
~-to them by parents. But these regqulations would presumably apply'to,
all schools, 'whether secular or religious. Such regulations would not
mean that the schools were arms of the state, any more’ than authorizing

a tax exempt status for charltles makes them arms of the state. d

- The G.I. Bllizalso supports this v1ew Under.the bildl,
thousands of veterans,used government funds not only to attend church
_wrelated-schools and -.colleges; but for sem%nary training.“ The schoo;s
and colleges were, however, required to meet certain/eligibility
requirements; f ‘
' On the other hand, Appendix B argues that with respect to
) racial Segregatlon, voucher schools are arms of the state, an® are
forbidden to alscrlmlpate. :It!mlght be 'argued by analogy tfa%\theybl
- ——must also be forbidden from conducting prayersdor other rel giotuig

act1v1t1es unapproprlate t¢ a public school. The-analogy.is not
. . perfect, however. o . . F
The. nature of the gOVernment'sgoonstitutional.ihterest in

AT -aT

-7 racial discrimination is substantially different from:its interest in
=" relig#smw. The prohibition agalgétkdlscrlmlnatlon is plear, and is .
not counterbalanceé by any -equally strong oppos1ng 1nterest.,.The '
qovernment therefore has an obligation to oppose 1nv1d;ous segregatlon
if the state 1s lnvolved to any degree whats0ever, In religious mat-

ters, the couhtervalllng pressures of the EStabllshment and Free

’

‘

. . .." : ‘
1275 stat. 1177 (1958), 38 U.s.C. 1620. »
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Exercise clauses _rgequire a delicate balancing of Interests. The

r 4 R
§ Lo

. " -
\ , : - , ] : !
N 3compaké Cooper v. maron,. 358 U.S. 1 (1958) (Equal ‘Protection):

The constitutional rights of children not to be discriminated
against in school admissions on grounds of race or color
deglared by thisgeourt  in the Brown case can neither be
nullified openly and directly by state legislatures or

state execut#ve or.judicial officers, nor nullified indirectly
by them.thHrough evasive schemes for segregatioh whether
attemoted "ingenuously or ingeniously.'

o ﬂﬂ tate support of segregated schools through any e,
.arrangement, mafagement, funds or property cannot be )
squared with the Fourteenth Amendment's command that "no
State shall deny td any person within its jurisdictian

p the equal protection of the laws. Id. at 17, 19.

with- %orach V. Clauspn, 343 U.S. 306 (1952) (Establishment and Free
Exercise) :

. To hold that [the state] may not ]hdjust publit activities
to sec§@r1an heedé] would be to find in the Constifution a |
_requirement that the government show artallous indifference
to rellgious groups. That would be preferring those who
believe in no 'religion over those who do believe. Govern-
ment may not finance religious groups nor: undertake reli-
"gious instruction nor blend secular and sectarian education

nor use secular institutions to force one or some religion g

. . on any person. But we find no constitutional requirement
which makes it necessary for the government to be hostile
to - rellglon and to throw its welght agalnst the efforts to
~ religion and to throw its weig against the efforts to
- -w1den the effectlve scope of religious influence. Id. at 312.

The Solicitor Genefbl ir argument before the Supreme Court stated
that Everson, Zorach, anfl the Sunday Closing Law Cases "contemplate
an accommodation between'the two freedom of religion clauses, so,
that a ddgree bf establishment is allowable to avoid hampering
free exercise." 38 U.S.L.W. 3273 (Jan.27, 1970). He noted

the special shkatutory prov1bions 1nd1cat1ve of thet reconciliation
of these two clauses, e.g., tax exemptions for churches and
ministers., exemption from the draft, etc.

y 228 i



&

L
resolution of these countervailing First Amendment interests by the,
political .and administrative arms of governﬁent is therefore likely-
\ho be given great welght by the courts. While even state 1nd1fference

in radial ﬁ%ttersémay itself be ‘fbrbldden,14 this is not the case in

" religious matter’s, Rather, neutrallty is reguired. , Thus the outcome

- and reasonlng of youcher cases cegterlng on aci?l'issues have little- -

if any bear1ng on religious ones. ! v

The bBrgument that vouchers arefacceptable because they do not
in: themselves aid churches, but only enable private individuals to
do so 1f they wish, is nonetheless unlikely to persuade the courts

unless freedgm of choice exists in fact as well as in theory. This

means a student must always have access,to a non- rellglous 1nst1tutlon._

Thls.w111 normally be the case in any voucher system because main-
tenan&e of public schools. is requlred by most state constitutions, =«
If, however, a student who did not want to attend a religious SChool
were forced to d&;so,,whether because the public' schools 1acked space
cor for any other ‘reason, successful Free ‘Exercise and poss1bly
Establishment challenqes could probably be mounted.

Assuming real freedom of choice, however, it seems quite
pOSSiBle that federal courts would hold a voucher system ccnsistent
with the First Amendment on the grounds £hat schools are %elected by

private individuais. “Quick Bear v. Leupp seems directly on point and

» . t

controltings” 8 , . '
. 7 ‘a L A

2. The "No ProscribeéﬁBenefit" Theory ~

Even if the Supreme gourt were to hold that the intervention
of the freely CZQOSing'parent was not sufficient to make vouchers
~immune to the réstrictions of the First Amendment, it might nonetheless

find the inclusion of parochial schools in a voucher system

Nab

]

14See Reitman‘v. Mulkey, 387 U.S. 369 (1967).
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constitutional if fhe'voucher systém were designed dnly to compensate
church schools for the Valuefof the secular instruction they provide

to child®en whose parents select the school. Even if the courts view
‘the government rather_thén the parent as paying for these costs, the
gévernment's action may be consistent with the First Amendment. Police
and flre protection, transportation of pupils, free textbooks for

puplls, school lunches,15 and KHealth services have all been noted by

the Court as. conferring some aid on religious inétitutions.16 Thus

1560 ,stat. 233 (1946) as amended 42 -U.S.C. 1759.

‘l6§§g”Everson v. Bd. &f Educ., supra note 4, Allen v. Bd. of Edyc.
supra note 5, Walz v. Tax Commission, spypra note 6. ; (

Emerson, Haber, and Dorsen have found that: "Programs of federal &//f/
aid to religious institutions prior to 1965 included aid to
private denominational hospitals_.under the Hospital Survey and
Construction Act, 60 Stat. 1041 11946) as amended, 42 U.S.C. 291;
See Drinan, Religion, the Courts, and Public Policy 37 (1963);
lunches to parochial schoql children under the National School &
Lunch Act, 60 Stat. 233 (1946) as amended, 42 U.S.C. 1759; payment
for the educatlon of Supreme Court pages in private schools,
60 Stat. 839 (1946), 2 U.S.C. 88a; grants and loans for tuition
and educational materials to private schools, regardless of their

" religious character provided for Korean War Veterans, 72 Stat. 1177
(1958), 38 U.S.C. 1620, and in connection with the National Defense
Education program, 72 Stat. 1590 (1958), as amended 20 U.S.C. 445;
and loans and grants for construction by private. colleges and
universities, 64 Stat. 78 (1950), as amended, 12 U.S.C. 1749a; de
77 Stat. 366 (1963), 20 U.S.C. 714. For a mdre comprehensive list
of federal projects which in part bestow financial aid on reli-.
gious institutions, see Hearings before the Subcommittee of the
Senate Committee on Labor and Public Welfare, on S. 370, 89th Cong.
lst Sess. 146-157 (1965)..." Polltlcal and. Civil Rgghts in the
United States, Vol. l,'1967.
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‘some standard is required to dlstlngulsh between aid whlcn is
allowable under the Establishment clause and that whlch is proscrlbed
by it. -~ ’ . , ' ) /
One test by which proposed government action may be appraised
was set forth in Allen V. Boerd of Education: ‘ ’

The test may be stated as follows: what

are the purpose and prlmary effect of the
enactment? If either is the advancement

or inhibition of religion then the enactment
exceeds the scope of legislative power.as
circumscribed by the Constitution. That is
to say that to withstand the strictures of
the Establishment Clause there must be a
secular legislative purpose and primary
effect that neither advances nor inhibits-
religion. Abington v. Schempp, 374 U.S. 203,
222 (1963). [(emphasis added)i7 . ¢

It is clear that a voucher program aimed at'improbing the

quality of the secular education available in non-public as well as

- public schools meets the "purpose" test of Allen.lS'Allen itself con-

firmed that independent and sectarian schools ‘may be included in a

program designed to achieve that public purpose.

v

- ¢ ~
» 1 .

T »

17392 y.s. at 243. The Walz decision appears’'to have modified this

test. In Walz, Chief Justice Burger wrote for the Court that
"each value judgment under the Religion Clauseg must ... turn on
whether particular acts in question are intended to ‘establish or
Anterfere with religious beliefs and practices or have the effect
of doing so." 90 S. Ct. at 1411. Thus legislation which merely
"advances" religion is no longer necessafily barred unless it
actually helps to "establish" it. The Court in Walz confirmed
that it was moving to%ard a more pragmatlc standard by.observing
that any activity which reallstlcally establlshes a church" -

) ¢ould be stopped "while this Court sits. 90 S. Ct. at l4ls.
188uEra, note 1.
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The "effect" standard is more difficult to interpret.'lThe%
Supreme Court has struck down education laws on the grounds that they
had a primarjly religious "effect" in only three cases.19 The prac-
tices struck down all involved religious exercises in public‘schools,
g and were.also'examples of state programs whosa EurEose was to advance

4 % .
religion. Although'none of.these three-cases involved government

appropriations,.an important insight into the "effect"#test can be
gained from them. -~ In each; the government was directly and immediately
-involved in the religious exercises ‘They were often cqonducted by
publlc school teachers and on state property. By contrast in the
-five cases in whlch approprlatlons to nonpublic schools were upheld,
this sort of direct and immediate involvement was absent. Either a

secular body was in control (Bradfield) or individuals were exposed

to rellglous schools only by their own free choice (Quick Bear,

Everson, Allen and Walz) The proposed voucher program is clearly
more analogous to the latter cases. ,

Allen does not clarify, however, whethe; aid must be confined
to strictly secular activities, or whether some religious activity may
be enhanced with the .aided rsecular activity as long as it does not .
‘impair the quality of the secular education provided. If aid must be
restricted to secular activities, the state may have to police each and
every aided class ia nonpublic schools, in orderlto make sure théyi
are .not "tainted" with religion. But such enforcement has itself
been held to violate the Establishment Clause20 on the grounds that
the state is excess1vely entangled in the affairs of the church. This

21

issue is now before the Supreme Court. If the lower court

see Abington v. Schempp, 374 U.S. 203 (1963); Engle v. Vitale, 370

U.S. 421 (1962), and IllanlS ex rel. McCollum v. Board of Education,
333 U.S. 203 (1948). : .

20See DiCenso v. Robinson,»316 F. Supp. 112 (D.R.JI. 1970); Johnson v.

Sanders, Civ. No. 13432 (D. Conn., Oct. 15, 1970).

DiCenso v. Robinson, note 20, supra, prob. juris. noted, 39 U.S.L.W.
3194, Nov. 10, 1970. o

21
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interpretations of Walz prove to be correct, the states will be
forbidden to police nonpublic sc¢hools for religious permeation. A

: . . 7 oo
voucher program which involved no such policing could, however,

include parochial schools without violating Walz. Spéh a program might

be held constitutional if the value of the secular education given to

children could be shown to equal tHe Value of the voucher.

a. The "Secular Value" Theory

o

3

This theory is premised on the notion that as long as schools
must’providé-a specific secular service for which the state has a ‘
legitimate need in return for voucher funds, they are not being uncon-
stitutionally supported by the state. As long as the state has a
reasonable standard for determining .the secular value of the total
service provided in exchange for voucher funds, it need not pqlice
classes from day to day. Year end academic achievement tests in
secular subfects might serve this purpose. The state ¢ouldh for
example, simply say that any private school whose reading and math
scores were equal to those in the worst public school was providing
a secular service whose value was ggual to what the worst public
school spent. Such evaluation measures should be suitably controlled
for pupil characteristics when the adequacy of the secular education
"provided in a given school was being determined. But this should
invo%ye far less church-state entanglément than daily allocation of
acticitigs to the "secular" or "sectarian" category.

If schools operated for profit are included in -the voucher
progfam, the arrangements with parochial schools-could be very
Stfaight forward. Any difference between the actual "gost] of the
secular education provided in a church school and the val&% of the
vouchers it cashed would be "profit." Since séhBols would be free to

use "profits" as they saw fit, church schools could presumably use

|-
I
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them for religious activities.22

This logic is not necessarily inapplicable even Tf“p;ofit—
making schools are forbidden to cash vouchers. If the state provides
’students with vouchers so that they can . acquire certain snecified J
secular skills like reading and arithmetic, and if it agrees to cash
vouéhers for any school whose average performance on ‘standardized
tests in these subjects reaches the level of the lqwest public school
then the state may reasonably be said to receive a service of. the
{equired value in return for its expenditure. If a non-profit secular
school can bring its children to the required level of competence, it
is presumably free to spend its money in.any way that it iud@és con-
sistent with its overall educational purpose.. These expenditures
may or may not havé a direct relationship to the secular instruction
of the pupils. They may involve public lectures for people in the

neighborhood, clambakes for families with children in the school,

. athletic exercises for‘the children, concerts, or a dozen other things.

The school may or may not believe that these activities help create

an atmosphere in which the childreﬁ learn more, and thigﬁpay or may

not actually be the case. The state need not concern its&ff with

these guestions. It is only‘cohcerned with whe;her%tﬁéw§6hool actually
-teaches the children the secular skills and information the state

judgés useful to all young people. If it does this, ié i's eligible

'22Cf. Choper, The Establishment Clause and Aid to Parochial Schools,

56 Calif.L.Rev. 260 (1968) who argues "if any organization -
prof*f—Bf_ﬁaﬁﬁroflt, rellglous or $ectarian -~ prov1des a secular
service to government at the "going rate," and is abile to profit
thereby because of low labor costs, efficiencies, or any reason,
the Constitution should not be held to prohibit it. 1In fact, for
the government to refuse to deal on equal terms with an organiza-
tion providing public services because that organization is ° .
religiously affiliated might even be seen as a violation of the
free exercise clause." 1Id. at 288-89.
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to cash its vouchers fpr their full face value, i.e., what the public
schools spend to achieve the same. result. '!

If thi§ argument applies to schools which are not affiliated
with churches,mit would!also seem to apply to private schools that
are sp affiliated. As long as church schools bring their students to
the required level of Gompetencé in secular suggects, the state has
no necessary interesi in how they spend the money they receive for
performing this service. Thej'may‘gbend some of their money on
religious activities, and they may}teach secular subjects in a way
which also instills religious values. This is not the state's concern;
It makes no difference, according to this theory, whether a child is
taught to read with the Bible or with Dick and Jane, so long as the
end result is that he can read whatever sechlar material the state
selects for inclusion in its testing program. -~ .

In order to justify a voucher system of this kind, however, a
second requirement must also be met. This is that ﬁhelstate maintain
a properly "neutral" role between secular and sectarian interests.

As long-as parents have an opportunity to, fulfill the compulsory
schoal ittendance laws at a secular public schocl, they will enroll
their children in religious schools only if they want a religious
atmosphere. Far from being deprived of free exercise rights, there-
fore, these parents are being given a chance to exercise them.

) Past Supreme Court decisions rejecting prayers and bible
readings all dealt with public schoolé, which must be secular because
children of many faiths are required by law to attend them. There is
norreasoﬂ to suppose that the Court's holding with respect to public
schools also applies to non-public ones simply because they receive
public moneyl In fact, the Supreme Court banned prayers in public
schools partly because parents could still choose a religious educa-

tion for their children. 1In the words of Mr. Justice Brennan:
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Attendance at the public schools has never been
compulsory. Parents remain morally and consti-
» tutionally free to choose the academic environ-
« ment in which they wish their chlldren to be. ’
educated. In my judgment, the First “Amendment
forbids the State to inhibit that freedom of
choice by dlmlnlshlng the attractiveness of.,
either alternative - either by restrlctlng the
liberty of the private schools tqg inculcate
whatever values they wish, or by jeopardizing
the freedom of the public schools from private’
or sectarian pressures.?23

In the abéence of public subsidy, poor families cannot exercise
this theoretical freedom .of choice. A voucher plan does nothing more
than extend to.all families the same opportunity to make a religious
choice whHich was previously available orly to the felétively affluent.

But even if it is constitutional to allow parents to send
their children to publicly subsidized parochial schools, does it not
violate the constltutlonal rlghts of other taxpayers to make them bear
the cost of’ that subsidy? This objection appears unreasonable for
two reasons. First, as long as the state spends no more to educate a
child at the parochial school than it would'to educate the child in a
oublic schobl, and as long as it receives secular services of equal
value in either case, the taxpayer is not Shouldering,a'religious
burden. Without public aid, most children in parochial schools will
soon seek admittance to the public system. Preéentraid,athereforé, is
an obligation taxpayers would eventually bear. Secondly, even if aid
to certain church schools offends the conscientious principles of
taxpayers who belong to other denominations or to none, that infringe-
ment of their liberty may be less than the infringement on the liberty
of the devout families causedtby Witholding aid and forcing them to
use secular schools. The conflicting interests require balancing, as
in other difficult constitutional areas such as free speech. The

balance may be tipped in. favor of aid if an important secular purpose,

K

23394 U.S. 203, 242 (1963) (conchrring opinion).
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such as raising the‘quality of secular education in all schools, is
also served by the aid. . ‘ ‘ J/?

b. The'Secular Cost Theory

~If any of the attempts made in receht‘"purchase of secular
services" legislation to'restrict public funds to strictly secular
activities are upheld by the Supreme Court, then the same proceddres
can be adopted for vouchers cashed by parochial schools. If such
arrangements are accepted, it would be possible to limit the value of

vouchers to the actual cost of the secular serv1ces,prov1ded by a

church school, instead of the putative, market value of these services.

This approach is pornular with many laymen because it enables politi-
cians to say that "no public money is being spent fo? any religious
activity." The difficulty is that such a restriction must be policed,
and that any effective polic¢ing scheme seems likely to violate the
prohibition against entgnglement recently enunciated in Walz.

There are two k?nds of vouchers whlch meet the general
requirement that state exoendltures for secular services not exceed
their actual cost. These are (1) "reduced cost" vouchers for which
the state deducts an appropriate amount for the approximate time sDeﬁt‘
on formal religiqus activities; and (2) "actual cost" vouchers for
which religious institutions must establish the actual per pupil cost

of each secular activity.

{1) "Reduced Cost" Vouchers .

Under this system religious schools would be limited to an
across the board percentage of the average cost voucher. If,!f0r -
example, the EVA set the value of vouchers for non-sectarian schools
at $1000 per pupil per year, religious schools would be paid only
some fraction of that amount, say $800. ‘

If this reduction were shown to represent the average actual

. cost of secular education 'in religious schools, baSed on overall

expenditures less some specified amount for time spent on formal
religious instruction, it would be essentiaily similar in principle to

existing purchase of services agreements. The courts might, however,:
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feel that it implied ‘less eﬁtanglemenp, and might. therefore hold it

constitutional eVen?though rejecting purchase offServices laws:such as

those in Rhode Island, Connecticut, and Pennsylvania.” If these laws
should be upheld, a voecher system of this: type would probably also be
upheld. _ T . - A - -

If the reduction merely represented an arbitrary aftempt to .

-, ' . o . . :
limit the funds pro¥ided tO'parochlal schools, 1t mlghgasuccumb to.

constltutlonal challenge from anéther direction. » example;'ghe
EVA made an across the board reduction of 20% forf'. j' ] '( .
without determlnlng whether these schools could ; r.)wrov;de an
adequate secular education at 80% ‘of Dubllc schoo =l ﬂ.the reduc;
tion mlght violate the Free EXerc1se clause of the First Amendment.
In short, Because, of his religion, a student‘would be prevented from
rece1v1ng the - full benefits of an otherw1se general welfare program.

This may be forbidden by the Free ‘Exer¢ise plause 24

(2) ~Actual Cost Vouchers

This apprdach would rely on a case by case determination of

the actual costs of secular education. Its comparative administrative

-

See, e.g., Everson v. Board of Education, 330 U.S. 1, 16 (1947):
"/A state/'cannot exclude individual Catholics, Lutherans,
Mohammedans, Baptists, Jews, Methodists, Non-Believers, Presby-
tarians, or the members of any other faith, because of their

faith or lack of it, from receiving the beneflts of public welfare
legislation. /We/ must be careful, in protecting- the citizens

of New Jersey against state establlshed churches ;> to be sure that
we do not inadvertently prohibit New Jersey from extending its
general law beneflts to all its c1tlzens without- fegard to their
religious belief." :
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difficulties vis-a-vis ayerage cost vouchers may be,outweighed at

present by its greater oYima facie constithti?nal safety.. -So long as

parochiai schools are in fact receiving money only for secular fune--
tlons, Allen seems to hold out promise of protectlon from ,constitu-

tional attack L ‘ . - . K

"While the actual cost of a voucher program would place the' .

\
.y -
| S

burden of establishing the‘Fosts of its secular services on the school, «
it would st111 leave the school freer to pursue educational 1nn§Vat10ns
than other purchases of spec1fli'secular services plans. The amount

of the vouchgr avajlable to parochial schools could be_set at a

percentage of the per pupil operating costs in public schools which ‘

was low enough to cover no more than secular costs. To receive a

greater amcunt the school would have to .establish that it spent more ;
than the, m1n1mumff1xeq,amount on secular educatidnal activities. That ﬁE
amount, of codrse, would never exceed the regular voucher amount _
provided to secular schools."’ Schdols,probably would behrequlred to d }
keep separate books for secular andtrelig;ous activitiest. The allowed ;
costs would include materials for~secular courses, Salaries of

tegﬁiers, a .portion of the adm1n1strat1ve costs, etc Schools might

also be required to separate rellglous and secular act1v1t1es in tlme-
" and space.' Placing the burdén of proof on the schools has the advan-'
tage of relieving the state of cumbersome 1nformatlon gatherlng .
s .

problems. o A

® 3. Discrimination . L

»
. -

If parochial schools are included in a yducher program, the *
state must'monitor schools' admissions processes to prohibit invidious
discrimfuation against certain classes of students< Racial discrimina-
tion must be effectively prohlbltea, not only because part1c1pat1ng
schools 'will probably be Subject to the equal protection clause of .
'the Fourteenth Amendment (see Appendix B) but because free exercise
rights are at stake. Thuslit seems unlikely that the courts would
countenance an aid program which selectively enabled White Baptists to

attend the school of their ch01ce but did not enable black Baptists to

QO do so. . ' . :

ERIC
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Concelvably, the courts might also -prohibit economlc dlscrlmlna—
tion on the grounds that once the state fac111tates the rellglous . -
-exercise of some families (i.e., those who can affordﬁtu1tlon at non-
public schools) 1t must aid all families™ equally elthEr by barring
tuftion“charges or by requlrlngipart1c1pat1ng schools to provide
scholarships to poor applicants. ‘If it could be shown that economic -
ediscrimihation (such as tuition charges) was also a form ?f “racial

discrimination, the egual protectlon clause might also be invoked to

bar the_practfﬁe S
; Religious discrimination is a more difficult issue. The equal O
orotection clause may not reach to religious dlscrlmlnatlon While

denylng admission to a student on religious grounds mlght 1nfr1nge )
the Establlshment‘C1ause or perhaps the free exercise rlghts of hlS )
famllyvfforc1hg a school +to admlt him mlght be held to infringe ﬁhe s o
free exercise rlghts of famllles with children in the school or of
the sponsoring church ks with ecé%omlc discrimination, however,
while rellglous dlscrlmlnatlon @pay not be invidious per se,‘religious
discrimination whlch servesg as a cover for racial. dlSCIl@lnatlon

could be held unconstitdtionad.

T ‘ A
4. Conclusions ' - '
v . i
) ThlS appendlx has analyzed the ‘restrictions placed on a T
voucher program by the First Amendﬁent Thefe are two basic rationales
A N
for incltuding church schools. "
- . ) @
‘ 1) Any benefit that accrues to a religion  ° .
y is not the result of government action, ~
& but rathef of the free choice of private - :
individuals, . ‘ -
2) Etprogram which pays priwvately selected :

church schools nd more than the secular value '
of the -gducation they provide confers no '
proscrlbed benefit on rellglous institutions. .

- . a b,
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While ne one ‘can predict with certarhty what the SuprémeKCourt
will do .when confronted w1th a voucher program, ghe Court's recent.
dec1glons reject formallstlc approaches to church/state issues and
try to reconcile the CanllCt between the Establlshment and Free

:ffxerc1se Clauses with flexlblllty The difference in approach in
Everson (1947) and in Walz (1970) highlights this change.. In Ewerson
the reasoning of the majority'began from the relatively’strict View
"that no aid could flow from the state to a religious. 1qst1tutlon
The dec151on in Waiz, on the other hand, rejected what one ébmmentator
has called the "Strlct Neutrality" approach 25 and embraced a more
flexible standard. In the words of Chief Justice Burger, "Any moue-
which realistitally 'establishes' g church or. tends to do so can be
dealt W1th 'while this Court sits. 1 u26 If this attitude contlnuos to

1nform future churcﬁ state decisions, a’ vducher program whlch 1ncludes

" church schools freely chdﬁen by parents is llkely to be upheld 50 -

_long as it 'does not 1nvolve much entanglement of the. state 1p £hese

- schools' internal affairs. L

- . , . 3

2'5W D. valente, Aid to Church Related Educatlon, 55 Va. L. Rev. 579 %

(1969). , Vo
%50 5. Ct.'at 1416 (1970). o o
— &) ]-
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4

B

o~

RACIAL SEGREGATION
3 . , w

The appendix reviews the limitations presently placed on
racial Eegregatlon in schools by the Constitution of the Unlted
'States and exdmines the bearing of these limitations on voucher
programs.- By segregatlon we mean substantial dlscrepanc1es in
racial composition between schools in the same jurisdiction. Such
segregation may§arise because of racial discrimination or for other-

L - ~ ~ .
.reasons,. The cdﬁstitutionality of three different kinds of

Ségregated voucher programs will be examined: (1) voucher#programs
‘ — ‘
. /
. 1 2
&
1

At least five states have enacted Fair Education Practices Acts
which prohibit racial discrimination in some or all private
. schools. They are Massachusettsg’ New Jersey, New York, Penn-
- sylvania, and Washington. Citations to the speqific statutes
may be found in Fmerson, Haber and Dorsen, 1 PoJitical and
Ciyil Rights in the Un:ted States 1793 (3rd. ed. 1967.)

Such legislation should theoretically make 1t unnecessary to obtain
a legal ruling on the constitutionality of racial discrimination
in voucher schools in those states. .

I'd
’
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.whose purpose is to aid schools which deliberately exclude children

. on the basis of race;2 (2) voucher programs which, regardless of

-

Y

P

It is not entirely clear what actions constitute "deliberate exclu-
sion." The federal cases®have so far dealt primarily with public
schools. Vouch2r programs would utilize prlvate, or at least semi-
private, schools as well. This raises a host of new questlons
Public schools geperally hdve been able to discriminate only in

the actual admiss#ons process - i.e., by denying admission on the
"basis of race. Thgy generally have had little or no contact with
potential appllcants who are ushally "selected" by school boundary

’ lll’ies A a , \" . AN

Voucher schools, whether public or private, would have a less défined

pool of potentidl applicants. Exclusion achieved by.advertising that
"We give failing grades to all black students" would seem as potent
as exclusion in the actual admissions process. It remains to be

seen where thelcourts will draw lines as to what constitutes deliber-
ate discrimination and exclusion.

WhHen we describe schools as "dellberately organlzed to exclude
children on the basis of race," we assume there is deliberate racial
e%Xclusion ip accepting or rejecting applications. This does not
foreclose the possibility the courts Wlll expand the definition of
what constitutes "dellberate excluglon

@ A A
One possible expansion may.be grounded on Justice Brennan's command

that’%chools be neither black nor whlte, "but just schools." Green
v. County $chool Board, 3%1,U.8. 442 (1968B). Thus if any schoolis
denerally 1dent1f1able as e1ther black or- a white school, the

resulting segregation ‘may be unconstltutlonal

Alternatlvely, courts may focus on blacks rlght of association in
publicly supported institutions. See, e.g., Mayor and City Council
v. Dawson, 350 U.S. 877 (1955) (per curlam) (forbidding racial
segregation on public beaches and in public bathhouses); Holmes v.
City of Atlanta, 350 U.S. 879 (1955) (per curiam) (forbidding racial
segregati®n on public golf courses); Gayle v. Browder, 352 U.S. 903
(1956} (per curiam) (forbidding racial segregation on public.busses);

New Orleans City Park Improvement Assoc. V. Detlege, 358 U.S. 54 =

{1958) {per curiam} (forbidding racial segreqatlon in public golf
courses and other facilities);Turner v. City of Memphis, 369 U.S. 350
(1962) (per curiam3§(forbidding racial §eqregation in publicly
operated facilities). - . <
)

Another399851b1e expansion may result if the "unitary" standard
espabllshed in Alexander v, Holmes County Board of Edujgtion, 90
S. Ct. 24 (1970), is taken to bar schools from which stuflents are
effectlvely excluded" on the basis of race.
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purpose, have the effect of aiding such schools; and (3) voucher pro-
grams in which neit&:r the state nor the schools discriminate

against'students on the basis .0f race, but in which segregation none-
G .

J

theless persists.

« The three categories are more distinct in theory, however, than

. in practice. Effect is often used to prove "purpose," for example.

Furthermore, the difficulty of knowing which of the three fact pat-
tefns is presented may itself, in soﬁe instances, place a duty on the
state to protect against the more invidious form. Thus although the
appendix will be orgarized into three sections, the content of the
sections in some cases Will overlap.

The mandate of Brown v. Board of Education3 is clear: states

may not maintain schools which are racially segregated as a matter of
state law or policy.4 It is not yet clear what a state must do to

eliminate such unconstitutional segregation, but courts have

applied more stringent requirements in those jurisdictions which

previously maintained such schools than elsewhere? Each of the .

3347 U.s. 483 (1954) .

‘We will avoid using the terms "de jure" and. "de facto" segregation.
These labelS are conclusions of law, not descriptions of situations"
which aid analysis. In view of the different conclusions of law
drawn by different courts in similar factual situations, one might
conclude that notions of judicial roles {activism or restraint?) or
proficiency of counsel in presenting facts determines the result
in‘*individual cases. These hardly lead to & useful theory of the
law in this area. Predictions will remain difficult until the
Supreme Court provides more definitive guidelines. <

Sggg, e.g., Brown w. Board of Education, 349 U.S. 294 (1955) (Brown II)
"the courts will require that the defendants make a prompt and
reasonable start toward full compliance with Brown I ... the courts
are to ... enter such orders and decrees consistent with this opinion
as are necessary and proper to admit to oublic schools on a racially
non-discriminatory basis with all deliberate speed the parties to
these cases;" Green v. County School Board, 391 U.S. 430 (1968)"
"School boards ... operating state compelled dual systems were
clearly charged with the affirmative duty to take whatever steps
might be necessary to convert to unitary systems in which. racial
discrimination would be eliminated root and branch." (Italics added.)

- | ¥ ’
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three sections will therefore discuss separately the law (a) in juris-
dictions upder court order to end unconstitutional segregation and

(b) in all other jurisdictions.

1. Voucher Programs Whose Purpose s to Aid Schobls‘Which are
Organized to Exclude Children on the Basis of Race are
Unconstitutional. ~

Federal courts have }epeatedly held that voucher programs
establlshed w1th the purpose of aiding racially segregated schools
are unconstltutlonal.6 But it is often difficult to establish what
in fact was the purpose of a challenged statute. Courts have tradi-

tionally followed the rule enunciated by the first Justice Harlan:

6See, e.g., Coffey v. State Educational Finance Comm'n; 296 F. Supp.
I389 {S.D. Miss. 1969); Brown v. South Carolina State Board of Educ.
296 F. Supp.. 199 (D.S. Cal.: - 1968), aff'd per curiam, 393 U.S. 222;
Poindexter v. Louisiana Financial Assistance €om'n, 275 F. Supp. 833
(E.D. La. 1967), aff'd per curiam, 389 U.S. 571 (1968); Lee v. Macon
County Board, 267 F. Supp. 458 (M.D. Ala. 1967).

’

For other federal decisions holding voucher programs unconstitutional,
see Griffin v. State Board of Education, 296 F. Supp. 1178 {(E.D. Va.

1969); Poindexter v. Louisiana Financial Assis e Comm'n, 296 F.
Supp. 686 (E.D. La. 1968); Hawkins v. North €arolina State Board of
Educ., 11 Race Rel. L. Rep. 745 .D.N.T771966); Lee v. Macon County

Board, 231 F. Supp. 743 (M.D. Ala. 1964); Hall v. St. Helena Parish
School Beoard, 197 F. Supp. 649 (E.D. La. 1961), aff'd per curiam, 368
U.S. 515 (1962). Cf. Plaquemines Parish School Board v. U.S., 415

F. 2d 817 (5th Cir. 1969) (forbidding sale or transfer of public
school property to discriminatory private schools).

"+ The extent to which courts will go to prevent any aid gdghg to dis-
criminatory private schools is indicated by the recent ruling in
Green v. Kennedy, 309 F. Supp. 1127 (D.D.C. 1970). There a three
judge district court granted a preliminary injunction against tax

“benefits (which are traditionally sacrosanct) because they went
to segregated private Mississippi schools.



The purpose of legislation is to be determined
by its natural and reasonable effect, and not by
what mdy be supposed to have been the motives
upon which the legislators acted.’

But recognition of the distinction between purpose
and motive has not deterred courts from looking beyond thelface of
voucher statutes. Two other tests of purpose have generally been
used in evaluating voucher programs: J(l) legislative history and
setting and (2) effect. _
) The precedent for ‘looking at the legislative history and
settipg of a statute was established by the Supreme Court in Grosjean

v. Américan Press,8 in which the Court held unconstitutional a tax

on newspaper and theatre advertising that was on its:face’unobjec-

tionable. A unanimous Court explained:

/The tax/ is bad because, in the light of its

history and of its present setting, it is seen

to be a deliberate and calculated device in

the guise of a tax to limit the circulation of

information to which the public is entitled by
.. virtue of the constitutional guaranties.9

A brief review of two of the federal voucher decisions
aff}rmed ?y the Supreme Court illustrates how far courts will go in
judging the purpose of a voucher statute by its history ar setting,
irrespective of the apparent racial neutrality of the terms of the

statute. °

’people v. Roberts, 171 U.S. 658 (1898).
8297 u.s. 233 (1936). 5

1d. at 250.
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In Hall v. St. Helena Parish School Board,lo a three judge

federal district court ruled unconstitutional a Louisiana statute

which would have allowed counties to close their public schools,

sell or lease them to others, and then provide aid to the new

"private schools" in the form of tuition checks made out to the parents
“and the school. '

The statute did not include any specific reference to race.

Nonetheless, the court refused to allow what.it saw as an "evasive
scﬁeme." It found that, "irreq?ective of the terms of the statute,"”

11

the purpose of the statute was to aid segregated schools. In its

determination of the purpose of the Act, the court examined public
statements by sponsors of the legislation. It concluded that the
Act was "a transparent artifice designed to deny the plaintiffé
their declared constitutional rights to attend desegregated public

schools."lz

. .. . . . 13
In Poindexter v. Louisiana Financial Assistance Comm'n.

a later version of the tuition voucher program first held unconsti-
tutional iq Hall was also declared unconstitutional by a three judge
federal éfgtriCt court. The revised statute transferred administra-
tion of the tuition grants from the Board of Education to a Louisiana
Financial Assistance Commissibn, provided direct grants to the parents

{(rather than to the parents and schools jointly as in Hall), and

waived the requirement that eligible schools had to be non-profit. »
> The court, however, was not persuaded that any of these

changes made the new law constitutional. Rather, it tcok note of

10197 F. Supp. 649 (E.D. La. 1961), aff'd per curiam, 368 U.S. 515
(1962).

ll197 F. Supp. at 652. -

1214, at 651.

13275 F. Supp. 833 (E.D. La. 1967} aff'd per cﬁriam, 389 U.S. 571
(1968) . .

”

248



legislators' statements that the change in administrative procedure
was made for the purpose of avoiding earlier court rulings. The
changes themselves supported the court's finding that the new
statute was also intended to aid segregated schools.

As 1n Hall, the court relied on public statements made by the
sponsors of the legislation rather than the terms of the statute
itself in reaching its determination that the purpose of the new
statute was to aid segregated private schools.

Hall and Poindexter demonstrate, therefore,- that in determining

the purpose of voucher statutes dgﬁrts will not be content to examine.
merely the terms of such statutes. They will instead thoroughly
consider both the history and setting of any such legislation.

In addition, courts have judged the purpose of voucher
statutes by considering their probably or actual effect.lé The
rationale for this was presented by the Supreme Court in Gomillion V.

Lightfoot: .

i3

r

When a state exercises power wholly within the
domain of state interest, it is insulated from
federal judicial review, but such insulation is
not carried over when state power is used as
an instrument for circumventing a federally
protected right.1l5

o

l4It is generally sufficient to show that the probable effect of a

statute is to provide aid to schools which exclude students on the
basis of race. Actual efféct need not be shown. See, e.g., Brown
v. South Carolina State Board of Educ., 296 F. Supp. 199 (D.S.C.
1968), aff'd per curiam, 393 U.S. 222; Poindexter v. Louisiana
Financjal Assistance Comm'n, 296 F. Supp. 686 (E.D. La. 1968).

Cf. Gomillion v. Lightfoot, 364 U.S. 339 (1960). It would be
unwise, however, to rely on this approach where the "probable"
effect is a highly speculative prediction. '

15364 u.s. 339, 347 (1960).
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Gomillion involved the power of a state legislature to de-
termine municipal boundaries. On its face, the law was unobjection-
able. Nonetheless, the Court ruled that if the effect of the law
was £o deprive black citizens of the benefits of municipal residence,
1nclud1ng the right to vote in municipal elections, then it was
unconstltutlonal

There ate several reasons why the court may judge purpose by
effect when voucher 'statutes are at issue. First, the law tradi-
tionally holds a man responsible for the foreseeable effects of his'
actions. Legislatérs should be held to no less strict a standard
when their actions affect such critical government functions as the

protection of the rights of racial minorities and the provision of

education. As the Supreme Court pointed out in Brown v. Board of

Education:

Education is perhaps the most important
function.of state and logal government...
In these days, it is doubtful that any
-child may reasonably be expected +to suc-
ceed in life if he is denied the oppor-
tunity of education.l6

Indeed educational opportunity may be even more crucial to the poor
or disadvantaged because it is a traditional, if not always accessible,
route to break free of pox}erty.l7

In addition, it might be partlcularly difficult for a pr1Vate
individual who had suffered discrimination because of a leglslatlve
action to prove discriminatory purpose by reference to statements ‘of

legislators or similar means. As courts have increased their

16549 u.s. 483, 493 (1954).

l7For a more complete discussion, see Coons, Clune & Sugarman, Private
Wealth and Public Education (1970); Kirp, The Poor, the Schools '

and Equal Protection, 38 Hérvard Educational Review, 635 (1968).

Cf. Kurland, Equal Educational Qpportunlgy The Limits of
Constltutlonal Jurisprudence Undefined, 35 U. Chi. L. Rev. 583 -(1968).
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scrutiny, legislatures have become mére sophisticated. Allowing
evidence as to effect, therefore, seems necessary to ease the problems
of proof of legislative intent when racial discrimination is at issue.

In short, it seems clear that a statute which has the probable
or actual effect of aiding schools which discriminate on the basis
of race can lead to a judicial finding that the puyrpose of the
program was to aid such schools, and hence, that the program is
unconstitutional.

All of the voucher cases to date have arisen in jurisdictions
in which unconstitutional segregation had been previously found. Yet
there is no reason to_think that courts in other jurisdictions would

decide differently .if the purpose of the voucher ﬁrogram were to aid
schools thch discriminated on the basis of race. Courts in other
jurisdictions might, however, %e less willing to judge purpose by
effdct alone.” -

Recent cases holding senggatioﬁ unconstitutional in

19 20

Colorado,18 Illinois, California, and Michigan,z% indicate a new

judicial willingness to scrutinize carefully the causes of segrega-
tion outside of the South. While effect alone was not used to prove
purpose, it was sufficient to shift the burden to the state or school

board to prove that its purpose was Aot to further segregation.22

l»BKeyes v. School Dist. No. Cne, 303 F. Supp. 280 (D. Colo. 1969);
stayed ¥.2d4_(10 Cir.), stay removed U.S. , aff'd on rem.
313 ¥. Supp. 61 (1970).

United States v.” School Dist. 151 of Cook County, Il1l, 301 F. Supp.
210 (N.D. Ill. 1969)

OSpangler v. Pasadena City Board of Educ., 311 F. Supp. 501 - (C.D. Cal.
1970); Crawford v. H®ard of Educ. of Los Angeles County, Civ. Action
No. 822854 (Ca. Sup. Ct. 1970). ‘

Davis v. School Dist. of Pontiac, Michigan, Civ. Action No. 32392
(E.D. Mich. 1970); Berry v. School Dist., Civ. No. 9 (W.D. Mich.
Feb. 17, 1970) (Benton Harbor). ' .

>

19

21

’See also Lee v. Nyquist (New York anti-bussing law ruled unconsti-
tutional) _ F. Supp. (D.N.Y. 1970) and text at notes 64-65, infra.

.
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The practical effect of this shift is to weight the outcomé in favor.

of finding pﬁrpose on the basis of effect alone.

\
v

2. A Voucher Program whose Effect is to Aid Schools Which Are
Organized to Exclude Children on the Basis of Race is

“Probably Unconstitutional

Even if the Qurpoée of a voucher statute is not to aid
racially disériminatory schools, courts may prevent aid to such
schools on the grounds that receipt of vouchers makes all voucher
schools subject to the equal protection clause of the Fourteenth
Zmendment.' Thus, effect alone, while it may not establish that
furthering racial discrimination was the purpose of the statute, may
be sufficient to block an entire voucher program or at least to
.block the participation of racially discriminatory schools.
) * Two standards are traditienally used to judge whether nominally’
private action is in fact state action subject to the Fourteenth '
Amendment : (1)»the public nature of the function performed by the
private body, and (2) the amount of state support (financiél or other)
of the activity. The following discus;ion argues that voucher schools
would qualify under either standard alone, and certainly under the
combination. ’
The public function theory was supported by the Supreme Court

in Evans v. Newton23 where the Court held that a private park which

was left in trust to a city was subject to the equal protection

clause. The Court explained:

23382 U.S. 296 (1966). For a subsequent case in which the same park

was awarded to the heirs of the donor on the grounds that under
state law the city had violated the terms of the trust by inte-
grating the park see Evans v. Abney, 90 S. Ct. 628 (1970).
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' This concluusion is buttressed by the nature of the
service rendered the community by a park. -The
service rendered even by a private park of this
character is mun1c1pal in nature.

A park ... is more like a fire department -

or police department that traditionally serves

the community. Mass recreation through the use

of parks is plainly in the public domain ... and
state courts that aid private parties to perform
that public function on a segregated basis impli-
cate the state in conduct proscribed by the
Fourteenth Amendment. Like the streets of the
company town in Marsh v. Alabama,?4 ... the
elective process of Terry v. Adams,22... and the
transit system of Public Utilities Comm n v.
Pollak26 ... the predominant character and purpose
tof this park is municipal. 27

—

Significantly, Justice Harlan dissented from this majority
opinion precisely because he felt that it meant private schools were

also subject to state action. In.his words:

Like parks, the purpose schools serve is
important to the public. Like parks, private
control exists, but there is also a yery strong
tradition of public control in this field. Like
parks, schools may be available to almost anyone
of one race or religion but to no other. Like
parks, there are normally alternatives for those
shut out but there may also be inconveniences
and disadvantages caused by restriction. Like

24

336 U.S. 501 (1946).

" 25345 y.s. 461 (1953).

26343 .5, 451 (1952).
27382 U.s. 296, 301-302 (1966).

.
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parks, the extent of school intimacy varies
greatly depending on the size and character
of the institution.Z28

In addition to the decisions mentioned by the Suoreme Court

'in Evans v. Newton, supra, numerols otherwise private activities

have been held subject to the state action doctrine because of the

public function involved.29
But if a showing of public function is not in itself suf-

ficient to support state action, thé addition of state financial and

administrative involvement would seem to compel such a finding. 1In

¥
382 U.S. at 321 (Harlan, J. dissenting). In a similar vein Judge
J. Skelly Wright has held: "At the outset one may question whether
any school or college can ever be so 'private' as to escape the ’
reach of the Fourteenth Amendment.. /I/nstitutions of learning are

28

not things of purely private concern .... No one any longer doubts
that education is a matter affected with the greatest nublic
interest. And this is true whether it is offered by a nublic or

private institution. <Clearly the administrators of a private
college are performing a public function. They do the work of the
state, often in t place of the state. Does 1t not follow that
they stand in,the state's shoes? And, if so., are they not aqeﬁgs
of the state, subject to the constraints of government.action, to

the same extent as a private person who governs a company town

or controls a political party ....? Reason and authority strongly

stiggest that the Constitution never sanctions racial discrimination

in our schools and colleges, no matter how 'private' they may claim

~to be." Guillory v. Administrators of Tulane Univ., 203 F. Supp. 855, 2
858-59 (E.D. La. 1962), opinion vacated on other grounds, 207 F. Supp.
554, aff'd 306 F.2d 489 (5th Cir. 1962).

>
\

29E.g., Smith v..Allwrighf, 321 U.S. 649 (1944) (primaries are integral

part of election process, fixing primary voter qualifications is
therefore a delegation of a state function); Farmer v. Moses, 232

F. Supp. 154 (S.D.N.Y. 1964) (purpose of World's Fair Corporation
included education, which court considered a "proper function of .
the state," making the World's Fair Corporation an "instrumentality” $
of the state to carry on its work); Smith v. City of Birmingham,

226 F. Supp. 838 (N.D. Ala. 1963) (lease of restaurant located in
Municipal Airport held to show public function). -

- =
s
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_ .
Burton v. Wilmington Parking Adthority,30 for example, the Supreme

Court held that a privately;pwned restaurant, leased from the state
and located in the state—mahaged public garage, was cbvered by the
Fourteenth Amendment's prohibition on ra01al dlscrlmlnatlog. Whlle
the Court discldimed any simple rule, 1n51st1ng that the" 01rcumstances
must be Weighed in each case, it.examined the’ follow1ng factors:

the amount of statle financial aid; the degree of state regulation
(lease with state, rest of. bulldlng devoted -to DubllC uses),, he.
extent to which the restaurant performed a publ functlon due to its
location in a public bulldlng and participation in the state's plan
for providing public services; and the interdependence of the state
and restaorant owner- in receiving and copferring mutual benefits.
Because the state had a responsibility EI ensure equal treatment,
state inaction (in not requiring,a'covenant'of equal treatment) in
this case was held to be state action (supporting disorimiq%tion).

More recently in Simkins v: Moses H. Cone Memorial Hosgital,3;

the Fourth Circuit Court of Appeals held that participation in the .
Hill Burton Hospital ‘Construction _program32 made a-private hospital
subject to the Fourteenth Amendment. In reaching its decision in

the Simkins case, the court laid stress not only on the public funds
" paid by the Unlted States through North Carolina to the hospital, '
but also "the elaborate and  intricate pattern of governmental regula-
tions" to which the hospital became subject under Hill-Burton. T
court relied in partiocular on the fact that the state was requiregd

to subrmiit for approval to the Surgeon General a "hospital construction

. VU - ' :
P - - o v -

30365 U.s. 715 (1961). o o

31323 F.2d 959 ({4th Cir. 1963), cert. denied, 376 U.S. 938 (1964).
Accord Cypress v. Newport News General and Non Sectarlan Hospital
Assoc., 392 F.2d 89 (1967).

60 Stat. 1041 (1946), as amended, 42 U.S.C.A. § 291(e)(f1. %

32

.

Y
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plan" which, among “other thlngs, met requlrementagforblddlng rac1ai

rd

dlscrlmlnatlon

¢« e ’
iy ° Eatonh v. Grubb's,33 a later Fodrth Circuit decision, extended

- Simkins to.a North CarolinaEROSpital which had not received a grant

under Hill-Burton. "State actioh" was found inethe fact that the:\\\\

hospital had been forced to obtain a license from the state,\and 1n L

such factors as past constructlon aid from the city and county, local

tax exemptions, and a reverter clause in the deed wh;ch}requ1red the

a3

property to be operated as a hospltal

L3

The rationale of Simkins and Eaton would seem to extéend tp
34

voucher ’'schools. First, voucher programs would undoubtedly 1mposed

financial restrictioms on participating sohoJTs Suffl ‘ent to ensure

'that_the pub11C'monles were being used in an aogroprlate'gashiOn.

Requirehents establishing5accouq;ind probedures ,and reporting”

obllqatrons ‘would probably ‘be necessary, for examole.‘ Second,” most
states have certaln—currlculum requlrements, applicablé to all
schools, such as requirements that all pupils take a cqurge in p
American hlstory The comblnatlon of, regulatlons that: would result
could be suff1C1ent\bas1s fox. a court to flnd part1c1pat1ng schools
subject to state actlon Third, the financial supportesupplled to

part1c1patlng schools adds a further justlflcatlon for a £inding of

state actlon.

r

=

33“ 3 . . N . . ) L . . X . ._,' -

329 F. 2d 710 (4th Cir. 1964).

34 .
Cases involving due process or ee speecheissues have eached

dif ferent results. See, e.g., Powe v. Miles, 407 F.2d+43
(2nd Cir. 1968). But they are dlstlngulshable on at least two

grounds: (1) the composition of the student body is mofe directly

., tied to state aid than student discipline .is -and .A2) the state
action doctrine may be treated. dlfferently where equal_protectlon
+1s at issue. See note 40 1nfra. A T
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While it has been argued that state action arises only when

the state¢ supplies the predominant financial' support of a school, -

the one court decision accepting this v}ew35 was both soundly

repudiated in Poindexter v. Louisiana Financial Assistance Comm'n36
and specificallyderruled.37 - The Poindexter court held:
. .8 ’

Decisions on the constitutionality of state
involvement in private discrimination do no
turn. on whether the state aid adds up to

51 per cent or adds up only to 49 per cent of .
the support of the segregated institution. The
criterion is whether the state is so signif#cantly

Ve ‘// involved in the private discrimination as to-
./ render the state action and the private action =
. at vidlative of the.equal protection clause.38 -

¥

Certainly the Supreme Court has never suggested that there
must be a showing af predomlnant state support in order to ffhd/state
action. 33 &n the contrary, in Simkins, f@r example, the government funds kf
provided only 17% of the cosé of two additions to the hosgltal a sum

which represented an evén smaller percentage of total operating costs. 4&

-
-

33Griffin v. State Board of Educ:, 239 F. Supp. 560, Bverruled 296

F. Supp. 1178 (E.D. %a. 1969).

y , . : : : ~
36275 F. Supp. 833(E.D.La.1967)aff'd per curiam, 389 U.S. 571 (1968) . -

7See note 35, supra. For a history of the Griffin litigation see
note 42, infra. " .
38 T

275 F. Supp &t B54. . : : .
39See,fe g., text at notés 23- 29 suEra.
Olt may . pe that it is unnecessary to worry ahout prqv1ng state action
' for participating voucher scheools. See, Black, State Action Equal

Protection and California's Propositign 14, Introduction to the
Sipreme Court 1966 Term, Harv. L. Rey. (1967). Professor Black dis-
- - misses state action arguments as fictitious barriers that have re-
- beived_nQ\supporgnsince the Civil Rights.Cases of 1883. State action
° . 1s, ¥n\hip opinidn, "a hope in the minds of racists {whethers for love
®riprofit) that somewhere, somehow to some extent, community organi-
zation of racial discrimination can be so neatly managed as to force
the Court admiringly to confess that this time it capnot tell where
the pea 1is hidden." He dismisses Just1¢e Harlan's wdrry that there
is no reasonabde igmlt to the extens&ons opened by Evdns v. Newton
by suggesting that”a reasonable approach is that the l\mits of equal
protecti¥®n begin where other constitutional guarantees begin, or
with matbers Wwith which the.law does not commonly deal: i.e., schoots™-
"may be regulated but not private dlwuer invitations. :
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The clearest rejection of the predominant state support argu-

. - . . . 4 2 . .
nt 1s made in Griffin v. State Board of Education. 1 The deaision

so affirms the position that effect alo;;/ig_a sgfficient'bas{s for

jecting a voucher plan, althéugh its lapGuate must be ﬁéad in light
42

41
42

the extensive history which:§£9zeeded the case.” The court held”:
B . ~ . N * »
] ' a T s
296 F. Supp. 1178 ¢E.L. Va. 1969). . _ . -

The'history of thé™6riffin litigat}oh covers over’9 years. In 1954
a group of Ne4dro school children living in Prince Fdward #County,
Virginia, first filed a complaint in the. #ederal district.court

charging that they had been denied admission to the publlc «chools 1in

violation of the equal brotection clause of the Fourteenth Amendment._
Their case was ape ofb/bese ruled on in the landmark Brown decision.
In 1956 Vlrglnla firs assed legislation to close integrated public

schools and to prov;ggflnstead tuition vouchers to enable children to

atten d private (an ggregatéd) schools. The publlc schools in
Prince®Edward County remained closed from 1959 until 1964. Another
suit challenging this action also went up to the Supreme Cou who
ruled that the closing of the schogls was unconstitutional. Griffin
V. County School Board of Prince Edward County, 377 U-.S5.218 Y(1964).
The Court was moved to order™that the distri court require the
local authorities to levy taxes if such -an exkraordinary move were
necessary 1in order to reopen and maintain the public schools.

Fearful® that the tuition program would nonetheless.continue, the
court was requested to enjoin further paymeﬁ?s Although the state
was notified that no payments were to be made, the Prince Edward
Board of Supervisors met and distributed some $180,000 ih voucher &
checks on the night of August. 5, 1964. '

When the public schools finally opened that Septemher, all the

whife chi%dren'were in private scheols supported by tuition vouchers.

A three judge district court refused %0 hold the entire voucher
statute unconstitutional, on the grounds that aid to schools which
discriminated was ‘ynconstitutional only if it predominantly main-
taihed such schools» Griffin v. State Board of Educ. 239 F. Supp.
560 (Griffin TII).

After the Supremé\tourt had affirmed a rgllng that any aid to
segregated schools was forbidden - (Pokndexte%), the 1965 decision was
reversed and the entire statute was held unconstituticnal. Griffin
v. State Board of Education, 296 F. Supp. 1178 (E.D.Ca. 1969)
(Griffin I11). :

- ) ; ’ .
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- The Suypreme Court h6lds in our reading that the
' vallgAty of a tuition plan is to be tried on a
L ' severer issue /than the predomlnance test/
whether tHe arfangement in any measure,.no matter
. how dﬂlght, contributes’ to or permlts continuance
s of segregated public, dchool education. This
prqponnéement is umcompromisingly-dicftated in
thé Coult's approval of the decrees /striking down
_— the tuition grant laws of Louisiana and South~
Carolina/. Testifying to the immediacy; thorough-
ness a omplefeness of the concurrence, both
decisigézcwere confirmed on motion without oral
‘ argume . . : ]
*In our judgment, it follows that neither motive :
nor purpose is an indispensable element of the
breach. The effect..of the State's contribution
1s a sufficient determinant wtith effect ascertained
entirely objectlvely 43

ﬁ; In summary, voucher schools appear to be sub]ect to the egual
k protection clause of the Fourteenth Amendment under the state. action
\goctrlne because (1) they perform a publlc function; (2) they are
ubject to extensive state reéulétionf and (3) they receive state
fingcial support. . , ; £ ' ’
' The state actigm doctrine, although it has to date been
~ applied primarily to echools in jufisdictions where unconstitutional

segregation had already been found, would appear to apply with equal

vigor to all Jurisdictions, both because education is involved,44
n- g?; g 1 - :
43-296 F. Supp. at 1181. See al%o Lee 'v. Macon County Board, 231 F. Supp.
743, 745 (M.D. Ala. 1964): "As to that aspect of this case relating

to grant-in-aid payments by the State oft Alabama fer the education
of students .in ragially segregated schools, this court is of the

firm conclqg}on that such payments would be unconstitutional where
they are designed to further or have the effect of furthering said

segregation in the p¥lic schools." (emphasis adie@). .

44 . . .. . e
In the words of the Poindexter court: 'what constitutes significant
forbidden involvement may depend on the case. In the exercise of

the right tg vote, the prohibited involvement may be very slight.
/See, e.qg. /., Anderson v. Martin, 375 U.S. 399 (1964) {(voiding
requirement that candidates for office be identified by race on the
ballot). , The same principle should apply in the field of edutation.

s /See, e.g.,/ Commonwealth of Pénnsylvania v. Brown." 275 F. Supp.
at 792- ’ . /' )
L &
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b 259 , i .
[:: 8




e

and‘in light of several recent decisions.

In Mulkey wv. Reitman;géhe Sﬁpreme Court implied that state

indifference in racial matters may itself be proscribed, when it
encourages private discrimination. In the words of Mr. Justice
Douglas: -

Proposition 14 is a form of sophisticated . -
discrimination whereby the people of California
harness the energies of private groups to do
indirectly what they cannot under our decision

allow their government to do.46

' : 47 .
Commonweaagayof Pennsylvania v. Brown, is even more on point.

This case was part of a long line of cases involving Girard College
which had been left in trust to the City of Philadélphia on the con-
dition that it be limited to poor, male, white orphans. '

In 1957 the Supreme Court had held that for the City to serve

-

as trustee of the College was governmental diserimination barred by

the Fourteenth Amendment.48

The City conseguently was removed as trustee andlprivate

trustees were appointed. The plaintiffs citing Evans v. Newton,

A
15387 u.s. 369 (1967). - ¥ )
46

Id. at 377 (concurring opinion). The Cghrt there upheld the Cali-
fornia Supreme Court's finding that Article I, Section 26 of the.
California Constitution, popularly known as Proposition 14, was
unconstitutional. The Section provided: "Neither the State nor
any subdivision or agency thereof shall deny, limit or abridge,
directly of indirectly, the right of any person, who is willing

or desires to sell, lease or rent such property to such person

or perspns as he, ig his absolute discretion, chooses."

270 F. Supp. 782 lE.D. Pa. 1967), aff'd, 392 F.2d 120 (3rd Cir.
1968), cert®. denied, 391 U.S. 921. '

48353 y.s. 230 (1957).

IR
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claimed their fourteenth amendment rights were being violated none-
theless. The district court agreed, noting in particular: (1) reports
made to the State by the school; #2) the‘qeneral supervision of the
State Department of Public Instruction and other agenéies‘"concerned
with the education and welfare of the young"; (3) a state approved
tax exemption; (4) performance of'a'servicé which would otherwise
have to be performed by the public school system, since students at
Girard were by definition unable to pay for education; and (5) "sub-
stantial collaboration between the College and principals at various
city schools."49
In the words of the court:

Pennsylvania has overseen and approved both
the education and upbringing of students at
Girard College and the operation of the
institution as .a school and as an orphanage,
serving an obvious public function.... We
find it logically and legally impossible to
escape the conclusion thAt racial exclusion

LS at Girard College is so affiliated with state
action, in.its widened concept, that it cannot
constitutionally endure.50 : '

.3
The ruling on the Girard situation, as well as the Mulkey

case, thus strongly supports ajfinging that schools participating in

- 49 >

The "substantial collabgration” significantly was described by the
court as follows,;: "Representatives of the College have maintained

contacts with public school officials for the purpose of soliciting
applications from.students attending publit schools who would be
qualified to attend Girard €ollege. Thus it is a reasonable
inference that public school authorities have referred potential
applicants to an institution which they must have known engaged in
racial discgimination." 270 F. Supp. at 791.

50570 F. Supp. at 792. '

=~
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in a voucher program are subject to state action, even in jurisdic-
4

tions where segregation has not previously been held unconstitutional.

3. Vouéher Programs Whose Effect is to Aid Schools Which Are
Segregated In Fact Although Not as a Matter of Policy May
Be Unconstitutional in Jurisdictions Obligated to End a
Dual School System: 1In 7ther Jurisdictions They Are
Probably Constitutional.

The Supreme Court has held:

School boards ... operating state-compelled dual
systems were ... clearly charged with the N .
. affirmative duty to take whatever steps might be ’

necessary .to convert to a unitary system in
. which racial discrimination would be eliminated
@ root and branch.5l S

Although some decisions have suggested that this affirmative .

-

'Green v. County School Board, 391 U.S. 431 (1968) (emphasis added-)
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. . . . . . 2
duty is not satisfied until no segregated schools ex1sp,5 a recent

decision of the Fifth Cipcuit Court of Appeals suggests that this

)

°2See, e.g., Adams v. Mathews, 403 F.2d 181, 188 (5th Cir. 1968):

"If in a school district there are still all-Negro schools or only
a small fraction of Negroes enrolled in white schools or no
substantial integration of faculties and school activities, then,
as a matter. of law, the ex1st1ng plan fails to meet constltutlonal
standards as established in Green.

For other post-Green courts of appeals decisions ruling freedom of
choice plans unacceptable, see Board of Public Instruction of
Duval County, Fla. v. Braxton, 402 F.2d 900 (5th Cir. 1958) (no
white children in black schools); Anthony v. Marshal County Board
of Bduc., 409 F.2d 1287 (5th Cir. 1969) (less than 3.2% blacks in
white schools, 'no, whites in‘'black schools); Felder v. Harnett - /
County Board of Educ., 409 F.2d 1070 (4thﬁc&f 1969) (only 4.3% of
black students in preV1ouf;y all white schools, ‘no white gtudents
in black schools); Walker®v. County School Board of Brunswick
County, Va., 413 F.2d 53 (4th Cir. 1969) ("relatively little"
integration had oc¢curred); Davis-v. Board of School Comm'rs of
Mobile County, 414 F.2d 609 (5th Cir. 1969) (only 6% of the black
students in previously all white schools, no whites i black schools);
Jackson .v. Marvell School Dist. No. 22, 416 F.2d 380‘(8th Cir.
1969) (12% blacks in white schools, only 36 whites in black
schools}; United States v. Lovett, 416 F.2d 386 (8th €ir. 1969)
(only 110 blacks in formerly all white schools and no whites in

: black schools); United States v. Choctaw County Board,of Educ.,
417 F.2d 838 (5th Cir. 1969) (onlytoken desegregation); United
States v. Hinds, 417 F.2d 852 (5th Cir. 1969), cert. denied,
38 U.S.L.W. 3265 (1/20/70) (no whites in black schools); Hall v.
St. Helena Parish School Board, 417 F.2d 801 (5th Cir. 1969},
cert. denied, 90 Sup. Ct. 218 (no whites or orly small percentagein
formerly all blackfschools)v

b4
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standard may have been abandoned,53 so that if segn@gated schools
reflect only neighborhood segregationi(i.e., what has been considered
non—actionable'segregation‘in some other jurisdictions), the duty may,
nonetheless, have been fulfilled.

Voucher programs, which are based on parents' freedom to
choose which school in/the district he wishes hjs child to attend,

clearly resemble the fécedom of choice plans which have already been
54

the subject of much litigation. In Green v. County School Board,

>3Ellis v. Orange ¥.nty, Fla., Civ. Action No. 20124 (Sth Cir. 1970).

Geographic zoning will not end the dyal school system in the South.
Although it might end phy51cal segregation in some less urbanized ¥
areas, and in small cities, in the larger cities such racially

neutral criteria as geographic.zoning would leave most schools
segregated. See Cohen, Defining Racial Equality in ,JBducation,

16. U.C.L.A. L. Rev. 255, 265 (1969) .. -

'In Ellis, a three jwdge court ruled that the Orange Coupty public
school system could adopt a system of neighborhood schools, even
thoggh three elementary schools would remain all black.

The extent to which this holding indicates a change of policy is not
clear. First, the court carefully limited the decision to the

facts of the case, holding: "Under the facts of this case, it happens
that the school board's c¢hoice of a neighborhood assignment system

is adequate to.convert the Orange County School System from a dual

tp a unitary school system. This does not preclude the employment

of dlfferlng assignment methods in other school districts. The
‘anggwer 1in eé%h case turns, as here, on all the facts including

those which are peculiar to the. particular school system."

In addition, Ellis involved a system based on geographic zones so its
applicabilitv to freedom-of-choice plans-is not clear. See cases
cited note 52, supra for decisions involving freedom of choice plaps.
Cf. Henry v. Clarksdalc Municipal Separate School Dist., 409 F.2d
682 (1969) another Fifth Circuit decision ‘involving geographlc

zones which had produced only token lntegratlon The 'board was

there ordered to redraw the lines so as to "maximize desegregation

or eliminate segregation.

The Supreme Court is now grappling with these issues in Swann v.
Charlotte~Mecklenburg Board of Educ., No. 281, and Davis v. Board of
School Commissioners of Mobile County, et. al., No. 436. A decision
should be rendered during the 1970-71 term of the Court.

4391 u.s. ‘h30 (1968). See also Raney v. Board of Educ., 391 U.S. 443
(1968); Monroe v. Board of Commissioners, 391.'U.S. 450 (1968).

»

264 .




the S@preme Court announced that the following standard would-be ap-
plied to such plans:

Freedom of choice plans ‘are not unconstitu-

tional unless "there. are reasonably available

other ways ... promising speedier and more

effective conversion to a unitary, nonracial
school system."

This stringent standard will presumably be followed in
evaluating any voucher plans adopted in jurisdictions' in which uncon-
stitutional segregation has been found. Unless they are more suc-
cessful in fulfllllng the duty to dissestablish such segregation than
most freedom of ch01ce plans ‘have been,SStherefore, voucher plans
ade likely to be’ found unconst%putlonal in such jurisdictions.

Moreover, even if the courts did not find intentional state
discrimination, they might nonetheless enjoin any program which
lacked Syfflclent safeguards against discrimination. Tﬂus, in

Griffin v. State Board of Educathg,SGa federal district court held

unconstitutional a state legislated tuition vouther plan, despite
arguments that grants to individual schools which discriminated
could be stopped without enjoining the entire program. In the words

of that court:’ -

)

The canvazzing and poiicing of the” tuition law -
. to confin ts enjoinment to instances /whlch

do not further segregatlon7 would be a Herculean
task. It could hardly give full assurance against
the abuse of the law. ‘A law may, of course, survive
despite 1its unacceptable consequences, if the valid

portions may be independently enforced. Here, as
we See, there can be no such separation and the £
entire law must go.57 -

! »
’ )
<cited note 52, supra raE{\
~Supp. 1178 (E.DP. VvVa..'1969 See note 42, supra. _
Id. at 1182. )
L YN
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' The court's lanéuage could mean that no voucher nlan will ever be

acceptable because of the danger of aiding discriminatory schools.

More reasonably, however, the decision places a heavv responsibility

on any governmental body about to adopt a voucher plan, It must
 devise one in which the state ,4jtself polices discrimination to the

satisfaction of the courts.

©

The Commissioners on .Uniform State Laws have promulgated a
Model Anti-Discrimination Act which provides, for example, that it
a discriminatory practice for any educational institution:

- ) - * N }

1. to.exclude, expell, limit, or otherdlise dis-
criminate against an individual seeking admission
a“student or an individual enrolled as -a .
student, in the terms, conditions, and perlleges
of the 1nst1tutlon becauge of race,.color,
religion, or natlongl origin; ox

™

2. to make or use a written or oral inguiry or form -
of applicatio?Jfbr admission "that elicits or
attempts to-elicif .information or to make or
keep a record, concerning the race, color,
religion or nationafi origin of an applicant for
admission, except as permitted.,,.; or.

s

3. to print or publish or cause t@?be printed or ,#ﬂf
published’ a datalogue or other notice or ”f '
advertisement indicating a preference, limita~.
tion, specification, or discrimination .based on
the race, color, religion, or natignal origin
of an appllcant for admission.

N

defining violations is probably not sufficient .in light of Griffin

v. The State Bbard of Eﬁucation.59 Ade@uate enforcement mechanisms

<,

8See note 1, supra.

9Sée note 56, supra.

is

This could serve as a model for a voucher statute, but again,
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may also be required. At a minimum, such machinery would have to
include the authorigyy to investigate complaints of deliberate segre-
gation, to initiate investigations in the absence of such compldints,,

to make findings of fact, conduct ‘hearings, make Jjudgments, and

prohibit the use of vouchers in schools found to be disgriminétory:
Investigati?e procedures, thougl, may not be sufficient_either.
Certainly the difficulty HEW has experienced in establishing adequate
administfative procedures to prevent racial discriminatjon in public
schools60 indicates the task will be practically insurﬁountable when
- Erivafe schools are involved. Clearly the admiséions procedures of

private schools are not only more complex, but are also less open to
A .

=

public inspection.

systeni, ‘si€h as that proposed in Section II,.which requires all

voucher schools to admit aF a.minimum the same perceq;age of minority
. students as apply. LT ' S :

The constiﬁﬁt@onalit& off§oucher programg in all other juris—
dictions is related to the constiéutieﬂa status of what some courts
havé chosen to .abel as de facto éégreéaﬁion -'segregation which does

-not result from purposeful exclusion of students on the basis of

race by eitfer the state or the schools. - "
. .

At the moment, this status is unclear. Courts in many

Northern school ‘segregation cases have rulédhthat segregation is )

unconstitutional only if there has been affirmative official acti_on..61

#

e: 3 d h)

See Note, The Courts, HEW and §§uthern Sthool Desegregation, 77

60

Yale L.J. 321 (1967) §gr a deschdption of the difficulties HEW has
encountered in attemoting to polfice discrimination in public
schools. . ) .

R}

?lggg, e.g., Deal v. Cincinnati Board of. Educ., 367 F.2d 55 (6th Cir.
1966), cert. -denied, 389 U.S. 847 (1967); Downs v. Board of Educ.,
336 F.2d 988 (10th Cir. 1964), cert. denied, 380 U.S. 914 (1965);
Bell v. Scgool City=pf Gary, Indiana, 324 F.2db2g9 {7th Cir. 1963),
cett. denied, 377 U.,S. 924 (1964). T

-
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These dec151ons concluded that when 2 local school boar& establlsheslh\
school districts on the ba51s of nonracaal ‘factors (geographlc bar-
r1ers, prox1m1ty school space, etc.) the racial c&ﬁp051tlon bf the.
schools is not constitutionally -challengeable.

’ { A ratiorale for ,this position was set forth in Norwalk CORE V.

« Norwalk Board of Educatidn: b .
. ‘ ) =5

% If a neighborhood school system has ‘-been
' equltably administered without regard to"
race, theoretical mobility is believed to
.exist by which movement can be made between
neighborhoods, and thus between ‘schools.62

e

P L

In other words, because a rac1ally neutral nelghborhood school Dollcy
need not necessarlly lead to segregatlon, it should be permltteﬁ

But even if courts continue to. Xind segregatlon.resultlng'
from neighborhood schools constitution, some voucher programs could
nonetheless, be ruled unconstitutional.

" Recent decisfons in,Colorado, Illinois, California and
Michigan have foundxthat certain actions of Northern and Western
school boards were unconstitutional segregatlon These decisions ¥
demonstrate a judicial willingness outside of the South to scrutlnlze
carefully the causes of racial segregation. 63 The language of these
cases ﬁay be consistent with other courts' support of de . facto
segregation, but the analysis of facts apd conclusions derived theré-

from clearly. are not.

L4

—

©2,98 F. Supp. 213 (D.C. Conn. 1969) aff'd, 423 F.2d 121 (2nd Cir.

1970). The 'moblllty described may, however, ke ]ust theoretlcdﬁ
Racial discrimination in housing persists, the. result®of federal
~ state, local and private racial . discrimgination. Furthermore, the
\ 1nterrelatlonsh1p between housing patterns and school segregatlon
1s. now being recognized by the courts. See, e.g., Brewer v. é%hool
Board of City of Norfolk, 397 F.2d 37, 41-42 (4th Cir. 1968).

See notes 18-21, supra.

63
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Siéhiffcahtfy; Northern courts are ruling that piaintiffs
need not bear wwe eptire burden of proving that any chalienged
seqreqatlon results from the purposeful actlon of publlc offlclals'
Rather, they are follow1ng the approach that once a pr;ma facie case
is made- that segregation exists, the burden is on the officials to
disprove that it was cauaéd by'thelr actions.

Thus, in United States v. School District lSl?4

J(" Racial distinctions by publig officials are
uniquely repugnant to the Constitution.
McLaughlin v. Florida, 379 U.S. 184 (1964).
Therefore, standards and procedures pursuant
to which pupils are assigned to schools, which
are alleggd to be rac1ally discriminatory and
which have résulted in exclu31vely white student,
bodies in .regular classes in certain of a
district's schools alongside almost exclusively
Negro student bodies in the district's remaining
schools, are subject to the most intensive
judicial scrutiny and require the officials
‘responsible to show that the standards and pro-
cedures challenged are based upon constitutionally
permissible factors. Gomillion v. Lightfoot, : . -
364 U.S. 339, 341-42 (1960); Green .w.. Cotnty o
Board of Educ.; 391 U.S. 431 (1968); Northcross v.

Board of Educ. of Memphis, 333 F.2d 661, 664 . .
(6th Cir. 1964); Brewer v. School Board -of . -
Norfolk, 397 F.2d 37, 41 (1968); Evans v. Buchanan,

287 F. supp. 820 (D, Del.1962); €atreux v. Chicago
Housing Author éz/' 596 F. p. 907 (N.D. L1l. SR
1969); Chamberfé v. Hendersonville City Board of

Edud., 364 F.2d° 189, 192 (4th Cix. 1966)- (emphasis

added) . 7 \ ‘

~

' & . . is
"
-

Similarly, in Davis ¥. School Dist. &f F"orrtiac?5 a federal-

-

“district court ruled:

. S

&2

%301 F. Supp. 210 (N.D. I11. 1969) - :-;%
®3civ. action No. 32392 (E.D. Mich. 1970). . g
N , L
N R, o ’
N - ©
t ‘ /
- . :A) _ y R
4 4 ) L e

the courg ruled:

.
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by the federal courts have arisen in Southern stdtés. It was clear
L . . . ’
. - . P ~ 5 '
e . .
66 -5 N : ‘ N o a ¢ :
. ? Other recent s have found  segregation unconstitutlonal, eve

.ingreases the likelihood that the segregatlon w1ll be found

In view of the racial .imbalance Wth obv1ously . . _ ¥

exists in the faculties of the pontiac School

system, it is incumbent on the defendants®herein

to prove that such did not result from dlfcrlmlna—

tory practices on their part. See Chambers v. K

Hendersonville.City Board-.of Educy,” Rolfe.v.

County Board of Educ.. of Llncoln County, Tenn. ,

391 ¥.24 77 (1968).. . . . , L N
, . . «\9’.‘ B F s
. . s N
Shlftlng the burden does not mean that segregation w1ll be

held unconstltutlonal in all’ cases " In practlce, ‘hoWever, it

unconstitutional. 66 ° " .

. If a voucher plan prodUced more segregatlon than the present

system, publlc off1c1als might find 1t dlfflcult to justify the plan,

0

at l%@st in the absente of reasonable admlnlstratryeicontrols On
. N

discrimination. By part1c1pat;ng 1ndependent schools They mlght well

have a more dlfflcult‘Burden justlfylhg such a plan than a nelghbor—

hood school system w1th a égng history: of acceptance (Nelghborhoodv

schools also have the virtue of convenlence ) Agarn, the- prudent
course would be to rﬂflude.adequaté contr%l over the admissions
process’ of voucher '‘schools such as a requlrement that mlnorltles be

admitted in proportlon .to thHe number ef mlﬁbf’ty app cants iné

4 .
antlclpatlon of justlfylng a voucher plan to the court%c S Ee
: - ¢ LooE, L. 7 -
o Szt 2 e

v

_4. Summary of the Restrlctlons Placed on Voucher ProgramS'

by the EQP%l Protectlon Clause of the Fourteenth Amendment

/ 4 R - ¥

"-—__ To date, the onlﬁavoucher programs that have been reviewed .

if it -does ngt sult from official separation of the races, if-
there is a s 1ng of harm.tb h;ack puplls in the racially isola
schools. These courts have held such harm is sufficient tg.prove

’

s

a denial- of equal educatlonal opportunlty - See, e.g., Keyes v. $

School Dist. ko. 1, 303 F. Supp. 280 (J..Colo. 1969)y 313 F. Supp.
,61 (1970); Crawford v. Board of Educ. of Los Angeles County, Civs

Actlon NQ. 822854 (Ca. Sup. Ct. 1870). »

1 SR o - - . v
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in these cases that the states sought to-.use vouchers as a way of
avoiding their constituwtional obligation to desegregate those public
schools which had formerly been segregated by law. Not surprisingly
the courts have consistently ruled such schemés unconstitutional. A
similar ruling would be nearly certain if a Northern state adopted a
vouchpr program as- a device to avoid integration or further racial
segregatlon through the use AT Private schools.

When there 1a%no evidence of state complicity 1in diScrimina-
tion, however, the outcomé is not so certain. Nonetheless, the ,
second’part'%f this memorandum concludes that schools which participate
in vouch programs will be treated like public schools as far as
discrimination is concerned. In other words, voucher schools may no
moré discriminate on the. basis of race than public schools. .

~ The most difficult quesfion remains - wWhat of voucher
programs in which neither the staté norn the private schools deliber-
‘ately discriminate on the basis of race, but in which in fact are
seqregoted. The. .weight of present judicial authority con51ders the
latter segregatlon constitutional: theyéfore, a voucher program which
involved no discrimination by either thew state or the schools would
probably be constitut;onql even %f\;t-produced some racial separation
between schools. '

In practice it might ‘be ?ifgicult to deﬁermine whether
segregation in a voucher program 1is %ntirely unintentional, perhdps
more difficult than in the case gf nqighoorhood sohool zoning.
'Independent schools generally décide on a student-by-student agéis ‘.
whom to admit, whereas: pUbllC scﬁpols ggnerally admit all of an =
ssigned block of stude.ntsi Voucher programs, whlch utilize inde-
pendent schools, would involve student-by- stu@ent“ﬁdm1551on - 1in
s\brt, many decisions in which race may or may not have played'a part.
Furthofmore, school cases to date have dealt only With decisions by
public officials (generally school boardo); a voucher‘prograﬁ‘by
contrast yould involve reviewing decisions made by individuals whose *
=%t¥atus ?is”less’;,c,leaf“ = .

We coﬁ%lude that courts are likel to. reject voucher plans

~

which do not‘adeguately protect against racial ‘discrimination in'

-
-

/ 0
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ot oo b EG . *



. . . [' ) .
admissions to voucher schools. We also find that a voucher plan with,

.clear administrative safeguards against discrimination is legally
prefetable. Requiring that minoritieslbe admitted in proportion to
the nupber of minority applicants is a likely apprgach.

3 -

5. ' Other Federal Constraints on Segregétion.

v v . | ' x

Section 601 of Title VI of thJ lb64‘Civil Rights Act provides:

v

No person in’ the United States shall, on the
ground of race, color or national origin, be
excluded from participation in, be denied the \
hehefits of, or be subjected to discrimina-

tion under, any prpgram or activity receiving
Federal financial assistance.

-y »
Section 602 authorizes each Federal department and agency
administering a program of federal financial assistgnce to effectuate

" the non- disgrimination ban by/regulatlon and prov1des as remedLes

s

for noncompllance {1} refusal Q/)termlnatl?n of the assistance, or
¢2) "any other means authorized by law.'

' Title VT spandards ‘flust be met in anywdg%onstration project-
which includes federal funds. ] In- addltlon,_ahy othér voucher program
which receives any federal fqus would also have to comply or face

possible termination of federa; support.

&
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APPENDIX C

) . ¢

. j REVIEW OF STATE CONSTITUTIONAL PROBLENS . -
I ¢ , | 4

Section I recommended a number of regulations designed to meet
federal constitutiqgnal regquirements regarding religious frqédom and -
racial discrimination. These federal fequirementsrére discussed in
detail in Appendiceé A amnd B. But many sﬁate consfitutions also place
limitations on aid fg&qurgh—related institutions'and on the use of
public funds for nonpublic schools. This Appendix reviews the
reduirements in the six s%a:CS where there has been greatest %nterest
in a demonstration: Californpia, Indiana, New York, Pennsylvania,
Washington and Wisconsin. California will be‘discussed first. The
discussion of potential constitutional problems in C;ﬁifornia is 4‘9~\\
applicable to/gll the other sta&es considered and will therefore
not be repeated in subsequent sections. Instead, these subsequent
sections will simply disauss the ways in which other\state's consti-

tutional provisions, statutes and decisions either support or weaken

‘the arguments used in,discyssing Californiag Ay
State code requirements are bey%ud.the scope N this aépendix,
as are local administrative rulings. This Appeﬁdix, t ere?bre, shdgld
1no£'befcbnsidered an exhaustive study of state legg bdrriers. Rathgr}

it should be used as,a survey gf -th ﬁajor constifutional'problems
qnd as a qfekiminafy brief for the copstitutionality of the vodcher

A

model. R4 " o e : . . o
- . N » -
I. CalifoYnia S : g ~lU s (:
B 1] . -
" A. Relevant Consgftutional Provisions . ' ,
) ~ ' \ —

Art. 1, Sec. 4. b -
. ~ ) ' / . - ¢
-~ The greé exercise and engoyment of religious profession and
worship, without discrimination \Oxr preference, shgll forever be
guaraﬂ%eed in this State; ... but the liberty of conscience hereby
secured sliall not begso construed at to excuse acts of licentiousness
Qr’justifyﬁpractiges inconsisten® with thg pegce or safegj/of this state.

\‘1‘ , -', P .. .3 . ' / ' !1:5 ‘. _' i
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v Art. 9, Sec. 5 . -

" ﬁ . s _ J : a
A general ditfuf®on of knowledge and intelligence becing

essential to the préeservation™ he rights and libertiéds of the
people, the Legislature shall courage by all suitable’ means the
promotion of tintellectual, scientific, moral and ‘agricultural
improvement. - *

M Art. 9, Sec. 8 »
o” , . =
No public money shall ever be appropriated for the support of
any sectarian or denominational school,_or any school not under the
ﬂ\xclu51ve control of the officers of the public schools;’ nor shall,
any sectarian or denominational doctrine be taught, or ins ructlon
A thereon be permitted, directly or indirectly, in any of the common
schools of this State. . &
: ¢
Art. 13, Sec. 21

no money shall ever be appropriated or drawn from the
Stgge Treasury for the Sk benefit of any corporation, association,
asj&um, hospital, or anf other institution not under the exclusive
management and control 'of. the State as a state institution, rnor shall
any grant or donation of property ‘ever be made thereto by the State
" /exceptlons are provided for the blind, handlcapped etc.7

Neig:er the legislature, nor any countX )city and-wcounty, .
township, sdhool district, or other municipal corporation shall ever
make an appfoprlatlon, or pay from any public fund whatever, or
.grant anything to or in aid o¥ any religious secfﬁ'churﬁh creed or

n

sectarian purpose, or help to support or sustain/ any school,ﬁcdllege;

Arts 13,4 Sec. 24 A

university, hospital, or other institution ¢ontrolled by any ¥eligious
creed, churclm.or sectarian denomination whatever nor shall adny gragt
or donation of personal property or real estate ever be madz by the
state, or apy city,.city and cémnty, town, or other -municipal corpora-
tlon for .an¥ religious creed, church, or sectarian purpose whatever;
prov1ded that nothing in this section ¥khall prevent the leﬁlslatule
granting aid pursuant to Sec. 21 of this article.

é/ T .
B. Re$Strictions.on Using Public Funds for Sectarian Institu;éeﬂs\\\
Mo . .

Art. 9, Sectien 8 prohibits the use of public funds for
"the sypport of any sectarian or denominational school, ' and Art. I3y

Section 24, prohlblts the use -of public funds "11} aid .of any rellg\léqs -

Aasept" or "to support orzzusta;n any school ... controlled by any
& religious creed church or sectarjan @enomﬁgatlon@
~. ‘ ’ . . .. %
;' - \\ . K '{ ,,", .
4 A . N 274 . i b * .

W .



S

. - o *
- . ' ) T

There are thre%.theorles under which seoﬂérlan schools

might, égonetheless, be 1nQ£uded'1n a Callfornla VoucEer program»f‘r

& .

(1) The money goes ta, parents an@ not to the, schoois‘

Thetefgre, the money receﬁved by the schools is not sabject td the

pestrlctlons of the stzfe COnStlt tion and may be use 4by the parents.
e

) to purchgse education

-

rvices atdbarobhlal as well as ecular schools
(2) The money is paid to schools, delected b

parents in

exchange for providing educational serv?bes of equal value and, &%

such, does not constitute state "support" of sectarian institutions.

undér the
Amendment
nonpublic

religious

S

(3) It is a denial of equa] protection and dle process
Fourteenth Amendment, and r®ligious freedom under the First
of the U.S. Constitution, to preclude participation in a
school .voucher system to schools that are operated by
groups.

We will take up these three theories in order.

+

1. The money involved may be private, not public.

of publio

S T

Art. 9, Sec. 8, and Art. 13, Sec. 24.restr1ct only the use

money. Therefore, a voucher program which-would allocate

mone y directly to students (and their parents) to pay the cost of

their education mgy not be barred. This view is supported by the

dﬁscuss1on in Veterans Welfare Board v. Riley, 189 C. 15§, 208 p. 678

(1922), where the Callfornla Supreme Court upheld the Veterans Educa-

tional Act which provided money for (1) tuition (2) transportation,

and ( a

public or

reference

$40 month subsistemce allowance for veterans enrolling at

|
private educational institutiond ¥
Although the coyrt in Riley ¢id not specifically make any

to the religious restrictions in the state constitution,

in a subsequent,case involving the gelevant portloxg of the consti-.

.
»

tution, it relied bn Riley, obserwing that:-
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. © It is true that the sectlons of the Constitution
’ /restrlctlng expendltures at+sectarian 1nst1tut10ns/
were not cited in /Rllex/ in eg%her the main oOr
dissenting .opinions. Emin€ht tounsel reprtsented
. the partiesgin th ca%e, ang those counsel Jas well ,
¢ as ﬁhe'lea!%gd membeys of the Supreme Cour st have
been familiar with the entire Constituion. he fact
that the sections here involved were not considered,
esffecially by the dissentors, would indicate that
they were considered no bar to the Veter&ns Education
Act, rather than that they were overlooked in a case

of importance. Bowker v. Baker, 167 P.2d 256,
73 C.A.24 653 (1946) . '

’

Support for the private versus "public" money mhedry may

also be found in the case of Bertch v. Social Welfare Department,
289 pP.2d 485, 45 C 2d 524 (1955), where the court considered whether

it was a violation of religious restrictions on publlc money to give

state old age support to individuals who in turn pledged all of the
money to a religious group. The court there held that it was
"completely immaterial and irrelevant for what tﬁe money was -spent, ...
iﬁ\%he applicants /Gere7 otherwise gualified for benefits." .
Sgyeral other sgate programs also 1nclude parochial fhstltu—

tions, presumablygbecause the money, which is directed to institutions
on the bagis of gzlvate, rather than state choice, is not subiject to
the rellglous rest®ictions of %he constltutlon. Thus, the state '
has established competltlve scholarshlﬁ programs under #hich students
may attend private Lnst;tu ions at the lcollegiate level {see Chs. 3.
and 3.5 /commencing witH Secs. 31201 and 31230/, respectively, Div. 32,
~Zd. C.; also see Sec. 4%0 , Lab. C.). There are fellowships for -

graduate study (Ch. 316 /Eomméncing ith Sec. 312407, Div. 22, Ed. C.)

and state guaranteed 1oan programs (Ch 4.5 /Ebmmencing with Secs
31271/, Div. 22, Ed. C) for students, the funds from which may be used
-« by the sgudent to attend private or parochial institutions.

In the same vein, Section 6871 ?f the Education Code authorizes

a.school dlstrlct, with the approval of the Sug@glntendent of Public
Instructlonj.to pay to the:parent or guardian ﬁhy51cally;:{
capped mino for whom epec1al educational fac111t1es d sefi

are not avallable and *cannot be reasonably prov1ded 1p the local
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public scﬁools, a specified amount toward tuition in a public or
private nonsectarian school offe:ing the mecessary facilitiés and
‘services. A ' e ‘ {j: _- 7 -

o There™A# support for this rationale imp;icif igjseveral
federal programs as well. The G.I. Bill has long authorized veterans
to attend any educational institutions of training selected by them,
including sectarian institutions. 72 Stat. 1177 (1958), 38 U.S.C.
1620. Similarly, Congress has authorized payment for its pages to
attend the school of their choice, secylar or sectarian. 60 Stat. 839
(1946), 2 U.S.C. 88a.

In Quick Bear v.. Leupp, 175 U.S. 291 (1899), the Supreme Court

'held.that Indians could purchase educational services from a religious
body, even though the funds were supplied by the United States
“Government under treatyf“~A state voucher program, similarly, might
"entitle" parents to use funds without rel!gious restrictiong, just

as the treaty entitled the Indians in Quick Bear to do.

5
2. Money paid for educational services may notgunconstitutionally \\v
"support" or "sustain™fsectarian institutions.
| ' . .
It is clear that aid ¢ nonéublic'scLools is not automatically‘
prohibited. 1In Bowker v. Bakef, 167 p.2d 256, 72 C.A.Zd 653 (1946), //"

bussing of parochial students was specifically upheld. Interestingly,

the court relied on the decision in Veterans Welfare Board v. Riley,
dliscussed supra, in reaching-its decision. The veterans educational ¢
act had‘specifically authorized aid for transportation. The court

1n Bowker noted this and held: ' .
\ LA ,
We may take judicial noti#e that ‘there are numedous - e
denominational schdols, colleges\and univerdﬁtieg in
. this state. If the gdirect payment by the state of :the
transportation costs of the veteran between his home
and such an institution of learning, as well as to v
publicly maintained schools and colleges, i's not a
viol 'n 0of the constitutienal provisioms;the , Q'
» certajnly permitting. a little ghild to:occupy a vacant '
seat in a school bus in order that he might attend a
denom%ii:fonal school cannot be‘held to e such a

2

violafipn. T . ‘ |
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' The Veterans Act also a r%{ed the payment of tuitigm %g

by the geasorning of Bertch there would be authérity for upho*ding a

vouqher plan in which parents.chose the school their children attenged.

-~ There are two important aspects to this "purchase of education

a -

services" theory. First, the amount of a1d prov1ded must fot exceed

the value of the educatioq prov1ded in return. The ‘one exception to “,
this principle is that if schools operated”for pfoflt are .included, 5.

"a church school should be as free to¢make and spend its "profit"
. :
without restriction as any other school would be. See Choper, The

Establishment Clause and Aid td' Parochial .Schools, 56 Calif. L. Rev.

260 (1968), who§argueshthat "if any organization.— profit or non-
profit, religious or sectafian - provides a secular service to %
government at the 'going rate,' and is able to profit thereby

because of low labor costs, efficiencies, 'or any reason, the Consti-
tution should not be held'to;%rohibit it. In fact, for the govern-

-

ment to refuse to deal on equal terms with an organization providing
public \services because that organization is religiously affiliateM ’
might be seen as a violation of the free exercife clause." Id. at

288-89. There are a number of cases ‘in-which Zzurts have_upheld'the— -
use of religious ¥nstitutions for providing care ta needy individuals .
as long as the funds awarded did not exceed the” cost of services
provifiéd. See, e.g., Community Council v. Jordan, 102 Ariz. 448, 432
P. 2d 460 (1967);\Schade v. Allegheny County Institution D1str1c§\J/,

386 Pa. 507 (1956);

Murrow Indlan Orphans Home v. Chllders, 197 Okla.
249 1 P. 2d 600 A1946); Dunn v. 1£ad1son Manual Tra1n1ng Schogl,
o .281 £}11 35 N.E. 993 (1917)/’Dunn v. Chlcago Industrlal Schools,
280 Il1l. 613, 117 N.E. 735 (1917); Synod of_Dakota v. State, 2 S.D. 366,
50 N.W. 632, 14 L.R.A. 418 (1889); St- Mary's Industrial Sehool fox S
Boys v. Brown, 45 Ma. 310 £1876) ; People ex rel. RomaR Catholic O:ﬁhan

Asylum Soc. .v. Board of Educatlon/ l;rBarb (N.Y.) Boo (1851).

1

Contra, State ex rel. Nevada Og%han Asylum v. Hallock, 16 Nev 373, \ ///
(1882) Contra, Bennetf v. City of Lg}GraLge, 153 Ga. 428 ‘112 S. Efy
é%382 41922)
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<@ . There are' two approacdfies which might be taken to the problem
l of. enforcing the secular cost restriction. The glrst would be. to

focus on the valu% of the total services prgv1ded. As long a® no
more funds were prov1ded to g given school than were expended in '
return on the secular educatlon‘ofdﬂahldren {(or retained as proflt
withintpermissible levels) it might be axgued that the state was

not funding religious activities. yThis\aoﬁroach would be the easiest
and least expensive to admf%ister, for it would make it unnecessary
for the state to police the day-to-day Operations of schools to see.
which portion of the costs of that day were secular, and which
religious. This "total value" approach would also make it less
likely that the state would become unconstitutionally entangled in
the religious affairs of the cgnrch schools in-violation of the

federal standard announced recently in Walz v. Tax Commission,

90 S.Ct. 1409 (1970). (See Appendix A for a mo?e complete discussion
of the Walz decision.)
Alternatively one. might try to separate secular and sectarian
costs in each and every actrylty of the school. Not only might
this prove an impossible task in theory, but enforcement would be
eitremely costly and time censuming. Requiring the schools to_“split
time" each day between relicious and secular activities might reduce
the enforcement problems somewhat, but might also infringe on reli-
gious rights by making it impossible for voucher schools to teach
secular subjects in 1 religious way. .,
° The 8econd critical aspect of the ourchase of serv1ces
theory is that the aid be allocated on the basis of individual choice.
" Even if a non-profit reguirement werejenforced if the schools of
only/one denomination were allowed to part1c1pate, the state .would
be aiding that denomlnatlon to enrgll more children and thereby fo
/gain e rellglous adherents‘than f no aid were permltted But 1f ?

the aid follows a @hlld regardless of  the school he chooses to attend,

then the state is merely enhanc1ng prlvate ch01ce in education or .
religion, not: 1nf1uenc1n@ it. This is the pollcy underlying the
. v"child,benéfit“ doctrine which was(ﬁdOpted in California in the (/ ‘w%?
~ case of Bowker v. Baker, which upheld providing free tr&nsportation
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1for %qhool children whethe; they attended secular or sectarlﬁn~
schools In Bowker the Gourt notéd: : _ N "

. . .

. L . rd
. The direct benefit confexrred is to the children
.,only, with Only an ;nc1dental and immaterial

benefit to the prlvate schoolsgcétherefore the7 o o L
- 1nd1rect benefit ... does not violate.any consti- N
tutional provisions against giving® state aid to .
N denominational schools.. 73 C.A. 2d at 661. s
) ) if . . ‘Y

. The "child benefit" doctrine Eas also been followdd in all
those instances of aid which have thus far been apprOved by the U.s.
Supreme Court. In Everson v. Board of Education, 330 U.S. 1 (1947),
buséing for all student , regardless of the school they attended,
was upheld, and in Boarj

Allen, 392 U.S. 236 19&8) the loan of textbdoks to students was
51m11arly upheld ' >

of Education of Central District No. 1l-v.

Finally, the court may be w1lilng to grant. more flex1b111ty

in reviewing the constitutionality ef parochial school participation

for.the sake of experimentation. Thus, the court held in California
State Employees Assogiation v. Williams, 6 C.A. 3d 554 (l97&) thet

a restrictive‘provision o@ the California Constitution "does not T
proh1b1t legislative experlmentatlon in new forms to fit new func*/
tlons See also Morton v. Boagg of Education, 69 Ill. App. 24 38, £
43, 216 N.E. 24 305, 307 (l966), wher'e the Illinois Supreme Court ;
founo an implied power to experiment in a statute authorizing ;the Fi

board to maintain the public school system, and therefore allowed

a voluntary dual enrollment program to go into effect; Touneil of
SuEervisory_Ass'ns v/}ﬁoard of Education, 23 N.Y. 2d 458, 468, 297
N.Y.S. 2d §47 '555 (1969), ‘where the New York Court of Appeals

?llowed a board of education to make temporary app01ntmen s for

experimental purgpbses without first satisfyin state,c titutional
PUrgR g,

requlrements for competltlveﬂexamlnatdsns, Not&, School pecentrall— ”\;
zation: jLegal Paths to Local Control 57 Georgetown L.J. 992, ‘ . \W’
999 (19%9). o . . i v
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'3. The Federal C(dnstitutio "May Pre-empt the State Constitution
. - T ’
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Finally,’ it may be that a staté‘cgnstltutlon cannot be more
restrictive on the questlon of parochial school part1c1pat10n in a
vogcher demonstration than the United States Cohstltutffn w1thout\

« ®Violating the federal guarantees of free exercisé of religion, -due »,
process, or equal proteotion. -In.other words, it may be that fede?al
case law under the United ‘States Constit@tion_determf;es how muéh
as well as how llttle may be dona. A eignif£Eant case to consider in

gthlS connection 1sze1tman V. Mulkey, 387 U.S. 369 (1967). There
the Unlted States Supreme Gea?t Bruck down, as- Violative of eqdal

protectlon of the laws, State Pﬂ@p051ton 14, which had attempted to

-render Callfornla s ant1d¢ﬂcr1m1natlon statute null and v01d 1% the
area of housing. The best ratlonale available to justify the Court's
result is that it(V1olates equhl protection to\put a minority,  such
as blacks, under a special constitutional handicap (i.e., overcoming
specific state constitutional inhibitions) when the minority seeks
a Qolit{cal result to which it is entifled as a matter of federal
constltutlonal right. Applying thjs doc"Lne to vouchers, state™
constitutional prohlbltlons (if they were held to preclude tultlon

/)} grants) might be held to deny parochial school patrons equgl protec—
tion, because they would.put such patrons as a minority in the posi-

" tion of haV1ng to owercome special and onEKous legal restrlyt;ons to
procure rlghts yhich would be procurable by simple acts of legisla-
tion but for the state constitutional /estrlctlons.

Alternatively, it ghay be argugz that the Fre
of the United States Constitation prohibits a sgéte c

Exercise Cleuse
stitution
from denying students a voucher because of their reliqi us beliefs,
‘%just as~it was held to prevent requiring a Seventh Day Ad\entist to
work on Saturday, 1n viclation of her belief, in 01q3r to
:.unemploymegz;§§hp§h§at1on, in Sherbert v. Verner, 374 U-S. §§8 (1963} .

~ _ See also é__Bickel The Supreme Court and the T of Progress, 67
(1970%# Drlﬂ;hT Egplrc Aid to Paroghlal Schoola - A Reply, 75 Case
. T3 - =
2 ¢ n
& Comment.lB (1970) s i £
¥
L » .
Q‘.l\ ( \ \ . J 'V}
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Y,




- : - LY
. . A . . . -
-~ N L. .

- C. Restrictions on Using Public Funds for Non-Public Schools,

L 2Y LT .
“In addition"to'tﬁe“ﬁfohibitions on .aiding seétarian institu-
tlons, the. Callfornla Consnltutlon&also nghlblts providing- money . ,é:
to nonpublic schools. Art. 9, Section 8 prohibits aid to "any school N
not under the’exclusivevcont;ol of the offlcers of the public - schools;"
and. Art? 13, Sec. 21, prohlbl*q‘money for the "beneflt of any 1nst1~'
tution n@ﬂﬁunder the. exclusive management and cpntrol of the State. 2
There are two theorieg whidh justiYy provqgfng aid to

_ vot¢%er schools. First, becaude the money 1is disbursed ac ding " 7/‘

to“private cho&ce, it is "private" not‘“puhllc and Q@éqefore is

exempted,from the constitutional festrictions. “This line of reasénin.

has béen discussed above with regard toﬂtellglous restrictions and a%%?
., will not beﬁﬁepeated”here. |

s Alternativelyj it may be that schobls which purticipate in a

+ voucher program are subject to state "contrblf withinrthe meaning of
the constitution even though they are operete by private parties.
Control, it ,may be argued, depends for constitutional purposes on
regulating relet%anhips between citizens and the7‘;ded institution,
not on regulating the day to day activities of the institution. 1In .
the proposeé voucher modeli all paﬁticipating schools would have %o‘
agree 40 admissions controls which would ensure equal access oppoﬂ:
tunities to all children regardless of ineeme or race. In addition,
the state would continue tQ regulate the seculaEEFct1V1t1es of the
schools to ensure they were providing adequate education services.
The regulatlon of minimum quality and of, access in the voucher

requirement. A : F B

program might therefore fulfill the essential purposes of thz‘control1

- SupporRifor this position is fbund in California State }

B , Empldyees Assoclation v. wWilliams, 6 C.A. 3rg 554 (lQZQ‘ ’Although.
<(//' health, not e@ucaﬂ’on, was at issue, the/Court in iams held i
9

- \
that ceonstitutional restrictions on organizatjons not under state . ~

( contrpl did not prohlﬁlt the state from u81ng private health organlza—

tions to gupply health services under the staté Medi-Cal program. 1The

GOuxt. in Williams focuSSed“primariﬁg on Article XXIV .,of the J
. l\/ ) e v . 0T j
\\ : . v / N B . T \‘
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Censtitution which prohibits having public services offered by anyone

Y 1]

but public employees, but its reasoning applues to other “control

~

provisions. as well. 1In thquegds of the ﬁsurt

@

/n‘\.we‘ Y .-:28'3 "-"_.J'. e

by

/A/ constitution is intended to meet and be applied -

to any conditioens and circumstances as they arise in
the course of the progress of the community. The

tegbs and provisiong of the '‘tonstitutions are con-
sistently expanded and enlarged by construction to meet
the advancing affairs of men ....{People, yv. Western Air
Lines, Inc.-(1954), 42 Cal. 2d 62k, 635)..

3

When Article XXIV was adopted, the state government was
a relatively simple structure. Aside from education
and a few subvention programs, state functions were
conducted withih a relatively self-contained system of
agencies: At that very time American governments,
federal and state, were on the edge of burgeoning
veldbments In the ensuing years and decades a _
multitude of new public, services were undertaken. New
assumpkgons of public respop51b111ty were accompanied
by significant shifts in the systems and methods of
public administration. Ih part, the new pﬁ@grams were
accomplished through the multlpllcatlon and expansion
of public agencies and staff, in part by innovative
techniques gf indirect administration. These tech-
niques involved interactions between separate systems,

both goverYnmental and private. Public entities now
combine vertica*ly and horizontally for the fulfillment
of shared objectives. Federal and state grant-in-aid

programs engage political subdivisions im a host of .
cooperative’/services. States Join in interstate compacts
and coun;zZ; and .citigs in intergovernmental contracts.
Governmept-chartered corporations, and autonomous )
authorities assume a hybrid, publlc prlvate character.

TradltLonal d;stlnctlons Jbetween qullc and prlvate s g

dction are further obllterated by myriad’ joint® under-
takings of gove nmengal and private organizations. The
expansion .of public 8gencies evokes counter-pressure

for enlarging the role of the 'private sedtor.' Limited
delegations of public power or “unction %0 privdte groups

S~

‘occur with increased frequency. Private activity becomes

so intertwined with .state polity as to be transmuted into
governmental action for the pu¥pose of evoking constitu—'
tional .safeguards. Cﬁﬂhegc1al and nopprofit research
organizations, as well as unlve351t1e engage ;
government- sponSored résearch and devellophent#Projects.

“—Gomplex environmental and social R}oblems call for inter- _
disciplinary. teams,‘comblnlng the
' Ve .

esources 'of government
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industry, science and education., In many areas
government @onfines its role to that of origihator,

, financier, and policy arbiter, leaving diree¢t admin-
/. istration in quasi-private or private hands. Cof-
’ mentatorslgﬂploy the phrase 'government by contract'
° © or 'adginifftration by congract' to describe this
phenomenon. : - P

R

W«

13

Viewed within the conceptual framework of these'
eVolutlonarzrdeveloggents, the copstitutional policy
of a merit employment system within thé®system of

"

‘State - -agencies éngenders; no demand for achieving * S
\J expansions of gstate functloggexclu51vegx>throggﬁ the o
5 traditional modes of direct dmlnlstpatlon It does

not :prohibit legislative experimentation in new forms

to fit new functions. It compels expansion of civil

service with ,expansions of state  agency structure, but

does not for¢e expansions . of state agencgy structure

to match extensions of state. function. “To- the con-

trary, the state civil serv1de suffersﬁno displacement

and the underlylng constitutional pollcy is not . -

offended when a new state activity is conducted by

contract with' a separate public or private entltyq
\\\iymphaS1s added.,)

3 3 I
II. 1Indiana . . M ' ' -
A. Relevant Provisions B
- . -
. o e
’Art +1, Sec. 6 ‘ C e

No.money shall be drawn from thd treasury, for the béheflt
bf any rellglous or theological 1nst1tutlon -

» v 4 :

)

B. . Commentar o ' : L ~ . '
: ' ¢ % .

There i%“only one state decision in the area of religion

and education in Indiana. In State ex’rel. Johnson v. Boyd, .
217 Ind. 348, 28 N.E. é?d 256, the court helé'a city could rgnt extra
school spacebfrom a parochial school.. gg

In 1967, tHe Attorney General upheld a law. prov1d1ng bus
faC111t1es for children atﬁbndlng nonphtblic schoois. His ratlonale
1nvolved the purchase of serv1des theqry’ Asxdeﬁirqm Boyd, h1s
opinion.is the 'only Qfﬁ1c1a1 Indiana discussion of the overlap of :

i
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religion and education. It is therefore reproduced in full:

Opinion Requested by House of Representatives, Indiana
General Assembly.

This is in response to House Resolution No. 18, requesting
an Official Opinion on the constitutionality of House
Bill No. 1075.

House Bill No. 1075, commonly referred to as the "Fair
Bus Bill," provides: '

In the interest of the safety of the school
children of the state, the school bus trans- .
portation authorized herein shall also be made ™
available by each school corporation to non-
public elementary and secondary school students
residing within the confines of the corporation.
The transportation thus provided non-public
elementary and secondary school students shall be
substantially equal to transportation provided
public school students in similar circumstances.
The governing body of any school coxrporation
transporting said non-public school students
residing in their. district may purchase necessary
equipment or contract for such transporting of
non-public school puupils as may be necessary.

The question presented when viewed under the First Amendment
to the Constitution of the United States .and Art. 1,86, of
the Constitution of Indiana, is neither novel nor profound
as a question of constitutional law in American jurispru-
dence. If anything, it is surprising, in light of the
decisions, that the question still has vitality.

The Supreme Court of the United States in Everson v. Board
of Education, 2330 U.S. 1 (1947), with Justice Black
speaking for the Court, held that reimbursement of fares
by the school bocard to parents paying for public trans-
portation for their children attending private scnools was
not violative of the First Amendment.

Indiana Attorney General James A. Emmert, later a Justice
of the Supreme Court of Indiana, joined with the Attorney
General of Illinois representing their respective states
as amici curiae urging affirmance of the constitutionality
of the New Jersey statute in the Everson case because

of similar statutes in their respective states.

285




The Court similarly held that the First Amendment was
not violated when the State supplied free textbooks to
private schools in Cochran v. Louisiana State Board of
Education, 281 U.S. 370 (1930). The court reasoned in
both the Everson case and the Cochran case that the
activities involved were a legitimate use of the general
welfare power of the State to provide for the education
and safety of the children and of only speculative
incidental benefit to the religious organization.

The Everson case clearly disposes of the question under
the First Amendment.

We, therefore, turn to the question under the Indiana
Constitution. Article 1, 82, 3, 4, 5 and 6 of the
Constitution encompass the same principles of freedom

of religious practice and state established religions

as the First Amendment. While the wording may differ
somewhat, the principles of constitutional law applicable
to each are identical, particularly in light of the
purpose of the provisions in the Indiana constitution.
Protective provisions on religion were an essential )
part of the Bill of Rights of the Indiana Constitution
prior to the twentieth century since the. Bill of Rights

0of the Federal Constitution had not been held directly
applicable to the States. In Murdock v. Pennsylvania,

319 U.S. 105 (1943), the First Amendment was made directly
applicable to the states on a basis equal to its Federal
application. The Murdock.case, in essence dispensed with
the necessity of the same prov151ons in the State Constitions.
Nonetheless, they do exist in Indiana as well as her
sister states and do have force and effect in form though
not in substance.

The constitutional questions which you pose have been
considered in several other states which have followed
much the same reasoning as the Everson case in holding

the statutes constitutional. Bowker v. Baker, 73 Cal.

App. 24 653, 167 P.2d 256 (1946); Nichols v. Henry, 301

Ky. 434, 191 S.W. 2d 930 (1945); Board of Educ. of
Baltimore County v. Wheat, 174 Md. 314, 199 A. 628 (1938);
.Adams v. Ccunty Commrs., 180 Md. 550, 26 A. 2d 377 (1942).
‘Also see Dickman v. School Dist. No. 62, 232 Or. 238, 366
P. 2d 533 (1961); Chance v. Mississippi State Textbook Bd.,
190 Miss. 453, 200 So. 706 (1941); Southside Estates
Baptist Church v. Board of Trustees, 115 So. 24 97 (Sup.
Ct. Fla. 1959) and Bradfield v. Roberts, 175 U.S. 291
(1899}.

The court in Snyder v. Town of Newtown, 147 Conn. 374, 161
A. 24 770, 778, 779 (1960), in upholding the Connecticut
statute under its Constitution said:
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It aids the parents in sending their
children to a school of their choice, as is
their right. It protects the children from
"the dangers-of modern traffic and reduces.the
hazards of contracting illness in bad weather.
It is consistent with the present-day policy
of gathering children into modern schools for
better educational opportunities. It primarily
serves for better public health, safety and
welfare and fosters education. In the light
of our history and policy, it cannot be said to
compel support of any church.

In the most recent decision considering the constitutionality -
of the "Fair Bus Bill," the Supreme Court of Pennsylvania
held that the act did not violate the Pennsylvania Consti-
tution relying upon the reasoning in the Everson case.

Rhoades v. School Dist. of Abington Township, 424 Pa. 202,

226 A. 2d 53, 35 Law. Wk. 2415 (1967). Justice Musmanr.o

in referring to the attack on the act under the common-
wealth's constitution said that "these assertions are so
feeble of merit that they must fall in the slightest

breeze of analysis."

A similar view has long existed in Indiana. The Attorney
General, on two different occasions in 1936, had the
opportunity to consider Acts 1933, ch. 541, Burns IND.STAT.ANN
&€ 28-2805 which provided for bus transportation for
children attending private schools.residing on or along
the regular bus route, which is nearly identical to

Acts of 1965, ch. 260, 8§ 901, Burns 28,3943, tlie Acts
being amended by Bill 1075. On neither occasion did the
Attorney General consider the constitutional questions,
but instead interpreted the act in a somewhat favorable
light for the children attending the private schools.
1936 O0.A.G., p. 404; 1936 0.A.G., p. 415

Similarly, as previously discussed, Attorney General
Emmert filed an amicus curiae brief in the Everson

case urging the rule that was adopted by the Court in
its opinion. A similar view was reflected by the Supreme
Court of Indiana in State ex rel. Johnson v. Bovyd,

217 Ind. 348, 28 N.E. 2d 256 (1940).

. The public policy that has evolved in .Indiana through
the Attorneys General and the State Supreme Ccurt is like
that in the Everson case favoring validity of statutes
or conduct which is in the educational or safety interests
of the school children although tinged with an incidental
benefit to a religious group.
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The reasoning and decision of the Supreme Court in the
Everson case is of more than persuasive value since it
involves a question of constitutional law nearly identical
to the question that you pose. It stands as *the corner-
stone of the doctrine of constitutional law that State
acts or conduct designed for the protection and well

being of its youthful citizens will not be struck down

on the basis of some incidental quasi religious benefit.

Also, inescapable is the fact that the Indiana statute
was directly brought into issue in the Everson case by
the amicus curiae appearance of the State of Indiana.

The only difference between that .Indiana Act and the one
under consideration is the fact that the former statute
made the providing of free bus transportation to private
students discretionary with school officials and the
present bill would make it mandatory. This difference is
inconsequential.

One of the paramount duties of State government, under our
governmental system, is education of the citizens. An
equally paramount duty is the safeguarding of citizens
from unnecessary hazards, particulariy those precipitated
by a mechanical ‘and motorized society.

The principle underiining the validity of state statutes
providing transportation for private school pupils is

that the direct benefit is to the pupil and not the school
they attend; and health, welfare and safety measures
should be applied to all children regardless of race or
religion. , .

Free bus tranéportation.for pupils attending private
schools has existed in Indiana since 1933 without federal
or state judicial interference.

It is regrettable that a statute that has reflected the
formal public policy of this state for thirty-four years
should now precipitate divisive arguments between the
citizenry that were peaceably laid to rest so many

years ago.

In light of the Everson case and the long public policy
of this state the assertions, as Justice Musmanno said,
are so feeble of merit as to fall at the slightest
breeze of analysis.

The law leads to but one conclusion. It is, therefore,

my Opinion that House Bill 1075 is constitutional under
the Constitution of the United States and the Constitution
of Indiana.
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It should be pointed out, however, in closing, that
while the Bill is constitutional it is vague in that it
does not specify to where or from where the transpor-
tation shall be provided. It merely refers to the duty
of the school corporation to provide such transporta-
tion to students residing within the confines of the
corporation. The Bill should specify the route or
destination intended to be permissible in providing
such transportation so as to avoid confusion and uncer-
tainty in implementing the neasure. '

ITI. ©New York

A. Ekelevant Provisions

Art. 1, Sec. 3

The free exercise and enjoyment of religious profession and
worship, without discrimination or preference, shall forever be
allowed in this state to all mankind; and no person shall be rendered
incompetent to be a witness on account of his opinions on matters
of religious belief; but the liberty of conscience hereby secured
shall not be so construed as to excuse acts of licentiousness, or
justify practices inconsistent with the peace or safety of the state.

Art. 11, Sec. 3

Neither the state nor any subdivision thereof shall use its
property or credit or any public money, or authorize or permit either
to be used, directly or indirectly, in aid or maintenance, other
than for examination or inspection, of any school or institution -
of any religious denomination, or in which any denominational tenet
‘or doctrine is taught, but the legislature may provide for the
transportation of children to and from any school or institution of
learning. '

B. Commentary

Section 3 of Article 11, known as the Blaine Amendment, has
been under repeated attack. Both houses of the state this Spring
voted in favor of its repeal. But such action cannot become effec-
tive until 1972 at the earliest, because it must pass two successive.
legislatures as well as a referendum. An earlier repeal attempt
was rejected by the voters in 1968.

This provision is very restrictive on its face, because it
bars indirect as well as direct aid. A special exception for bussing .
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was felt to require an amendmeng in 1938. Nevertheless, the three
argumnents suggested Jor California might apply in New York as well.
The provision ol books to all students, whether they attended paro-
chial or public schools was, after all, upheld under the New Vork
State Constitu: ion as well. See also Sargent v. Rochester Board of
Education, 177 N.Y. 317, 69 N.E. 722 (1904) which allowed payment of

the salaries of nuns at a sectarian orphanage where it was clear that

they provjdéd strictly secular education services.

IV. Fennsylvania

A. Relevant Provisions

Art. 1, Sec. 3 Religious Freedom

All men have a natural and indefeasib right to worship
Almighty God according to the dictates of their own conscience; no
man can of right be compelled to attend, erect, or support any place
of worship, or to maintain any ministry against his consent; no
~numan authority can, in any case whatever, control or interfere
with the rights of conscience, and no preference shall ever be given
to any religious establishment or mode of worship.

Art. 3, Sec. 15 Public school money not available to
sectarian schools

No money raised for the support of the vublic schools of the

Commonwealth shall be appropriated to or used for the support of any
sectarian school.

B. Commentary

Bussing of parochial students has been upheld in Pennsylvania.
Rhodes v. School District of Abbington Township, 226 A. 24 53, 424
Pa. 202 (1967) cert. denied 389 U.S 846. Pennsylvania has also

passed a nonpublic school aid program (seé Appendix E for a more

ccmplete discussion of the program) which authorizes the State Super-
intendent of Public Instruction to purchase "secular educational
services" from nonpublic schools in Pennsylvania. The law further
limits the purchases to courses in mathematics, modern foreian

languages, physical science, and physical education.
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This law was held constitutional under the United States
Constitution by a three judge federal district court in Lemcn V.
Kurtzman, 310 F. Supp. 35 (E.D. Pa. 1969). The Supreme Court has
noted probable jurisdiction in the case, 90 S. Ct. 1354 (1970),
which should be heard this spring.

V. Washinoton /

A. Relevant Provisions

Article I, sec. 11, as amended by Amendment 24 (1958)
(Rev. Code of Wash. Ann., 1966)

No public money or property shall be aopropriated for,
or applied to any religious worship, exercise or iastruction, or the
supprort of any religious establish....

Arricle IX, sec. 4 (1889) (Rev. Code of Wash. Ann., 1966)

AllL school maintained or supported wholly or in part by the
public funds shall be forever free from sectarian control or .nfluence.

Article »XVI (1899) (Rev. Code of Wash. Ann. 1966)

The following ordinance shall be irrevocakle without the
consent of the United States and the People of this state:

Fourth Provision shall be made for the establishment and
maintenance of systems of public schools free from sectarian control
which shall be open to all the children of said state.

Article IX, sec. 2 (1889) (Rev. Code of Wash. Ann., 1966)

The legislature shall provide for a general and uniform system
of public schools. The public school system shall include common
schools, and such high schools, normal schools and technical schools
as may hereafter be established. But the entire revenue derived from
the common school fund and the state tax for common schools shall be
exclusively upplied to the support of the common schools.

Article IX, sec. 3 (1966) (Rev. Code of Wash. Ann. Supp. 1969)

The principal of the common school fund as the same existed
on June 30, 1965, shall remain permanent and irreducible.
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There ‘s hereby established the commin school construction
fund to be used exclusively for the purpose of financing the
construction of facilities for common schools. The sources of said
fund shall be: (1) Those proceeds derived from the sale or appropri-
ation of timber and other crops from school and state lands subsequent
to June 30, 1965, other than those granted for specific purposes;

(2) the interest accruing on said permanent common school fund from
and after July 1, 1967. together with all rentals and other revenues
derived therefrom and from lands and other property devoted to the
permanent common school fund fiom and aftec July 1, 1967; and (3) such
other sources as the legisltature may direct. The portion of the
common school construction fund derived from interest on the permanent
common school fund may bhe used to retire such bonds as may be
auchorized by law for the purpose of financing the construction of
facilities for the common c<hools.

The interest accruing on the permanent —ommon school fund
together with all rentals and other revenues accruing thereto pur-
suant to subsection (2) of this section during the period after the
effective date of this amendment and prior to July 1, 1967, shall be
exclusively applied to the current use of the common schools.

To the extent that the moneys in the common school construc-
tion fund are in excess of the amount necessary to allow fulfillment
of the purpose of said fund, the excess shall be available for deposit
to the credit of the permanent common school fund or available for
the current use of the common schools, as the legislature may direct.

B. Prohibition Against the Use of Public Funds for Sectarian
Purposes

Article 1, Section 11, and Articl IX, Section 4, prohibit the
use of public funds for the "support of any religious establishment,”
and for the support of any school which i1is subject to "sectarian
control or influence." Article XXVI, which is a compact between the
‘United States and the state, entered into when Washington acquired
statehood, provides that Washington will establish a system of public
schools "free from sectarian control."”

The Supreme Court of Washington has held that these provisions
are to be construed mere strictly than the First Amendment of the
United States Constitution. Mitchell v. Consolidated School District
No. 201, 17 wash. 2d 61, 135 P.2d 70 (1943), and Visser v. Nooksack
Valley School District, 33 Wash. 2d 699, 207 P.2d 198 (1949). 1In
these cases the court held that 1943 and 1949 laws, both of which
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attempted to provide transportation for parochial school students,
violated the state constitution. The 1%49 law was ehacted after the

decision of the United States Supreme Court in Everson v. Board of

Education, 330 U.S. 1 (1947), which upheld a similar New Jersey law

under the federal cons*itution. In Visser v. Nooksack Valley School

District, the Washington Supreme Court made the following comment on

the Everscn decision:

... this court ... must respectfully disagree with
those portions of the Everson majority opinion which
might be construed, in the abstract, as stating that
transportation, furnished at public expense, to
children attending religious schools in not in support
of such schools.

However, the children to be transported in Washington were
attending specific parochial schools. Undzr a voucher scheme, the
State does not know which schonls will in fact receive the children,
and it has not lost its essential neutrality towards religion.

Whether or not the Washington Suprems Court will be willing
to make such a fine distinction is unknowi. Certainly the state
does not deny children the use of roads or walkways, police or fire
protection, even though they may be traveling towards a sectarian
school. On the other hand, an outright grant or gift to any sectarian
school would certainly be prchibited. Support for the theory that
voucher funds are pr vate, not public, and, therefore, are not subject
to constitutional _.strictions on the use of public funds may be
found in the Opinion of the State Attorney General upholding the
authority of the state to extend loans or funds to college students.

He observed:

... the proposal now in question ... contemplates
complete, outright grants to the individual students.
From this we assume that the grants contemplated are

to be designed so as to divest tle state of ownership
interest in the funds granted. 1f such is the case,

we thereby are no longer within the constitutional
prohibitions against the use of public funds for
sectarian purposes. O0.A.G. 57-58, No. 226, Oct. 31, 1958
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If the funds Lre deemed private funds in the hands of parents,
prohibitions against the use of public funds to support sectarian
schools do not apply, but the anti—gift provisions of the constitution
muast still be analy~ J. Ordinarily, the courts permit the transfer of
public property where the main moctive behind the transfer is to
achicve a public purpose. For example, in Washington, cash awards to
veterans were permit-ecd on the theory that the state had an interest
in promctina patriotism by recognizing that soldiers of World War I
had been uanderpai, and by extending additional payment to them. See
Gruen v. State ‘lax Commissior, 35 Wash. 24 1, 211 P. 2d 651 (1949).

The Washington Court seemed to rzly chiefly on a "deferred comp.nsation"
theory, however, and this casc is not clear przcedent for the "public
purpose" rule.

‘ In addition, under identical prohihitions in other states,
local governments have been allowed to provide (apparently free of
charge) t 'morary housirg for veterans and their familiesl and public
subsidies for housing for low income families.2 More specifically,
in the area of education, the state has been allowed to purchase and
distribute textbooks to children despite a state constitutional
prchibition against giving public pcroperty to individuals.3 In all
of these cases, individuals received something of value from the state,
but the prinary motive for the transfer was not to aid or favor any
particular individual, but to further a public purpose, such as

promoti: , patriotism, averting a housing shortage, disseminating

lE.g., City of Phoenix v. Superior Court of Maricopa County, &5 Ariz.

139, 175 P. 24 811 (1947).

2E.g., Humphrey v. City of Phoenix, 55 Ariz. 374, 102 P. 2d 82 (1940).

The Arizona Constitution specifically forbids the grant "in aid of
any individual" to take the form of a subsidy. Ariz. Constitution,
Article IX, Section 7 (1912), Arizona Revised Statutes Ann. 1956.

3MacMillan Co. v. Clarke, 184 Ccal. 491, 499, 194 P, 1030 (1920), com~-
mented on in 7 So. Cal. L. Rev. 341 (1934).
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knoﬁledge, or providing for a better educated population. The public
purpose and public interest in the matter prevailed, and the state
constitutional prohibitions were held to apply only where the transfer
actually was to promote a private interest.

As the California court observed when it found that payments
for Yeterans tuition were not unconstitutional as gifts to

individuals:

Bearing in mind that the burden 1s priimarily upon the
state leglslature to determine whetlLer or not the
purpose served is a publlc purpcue, and whether or not
"the development of the state iequires the extension of
educational facilities and che giving of additional
opportunities to differ=ut tgpes of students, it may
safely be said that tle quesllon is one for the
legislature.?

One final observation: the Washington State Constitution
specifically excepts local government transfers "for the necessary -
support of the poor and infirm." This exception was also incorporated
into a parallel section relating to state government transfers in
State v. Guaranty Trust Co.6 If this reasoning is followed, the
"public purpose" exception appears valid in Washington, for the

constitutional provision in question in Guaranty Trust did not

- contain an express provision relating to support of the poor. In fact,
landuage in that case suggests that the Washington Supreme Court has
adopted the "publib purpose" rule:

Ypatrick v. Riley, 209 C. 340, 287 P. 455 (1930).
5Veterang_Welfare Board v. Riley, supra, 189 Cal. at 168.

®State v. Guaranty Trust Co., 20 Wash. 24 588, 148 P. 24 323, (1944).
At that time, the state provision, which on its face applies only
to the extension of state credit, had been extended judicially to
include transfers of money or property as well. See Washington
State Highway Commission v. Pacific Northwest Bell Telephone Co.,

59 Wash. 24 216, 376 P. 24 605, (1961).
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While it might be urged with much force that, as a
matter of strict constitutional construction, state
-funds cannot be used to aid needy persons, and that
this must be done, if at all, by the enumerated

, political subdivisions of the state, yet we did not

K make such distinction in the Morgan case, but
seemingly adopted the view that the 'recognized
public governmental fuunctions' applied to the state
in its sovereign capacity as well as to its political
subdivisions ....

The anti-gift provisions, in addition, should not bar a
voucher program which is purchasing a public service. Thus, state
and local governments have traditionally been allowed to make
transfer payments on this basis, including compensation for
employees,7 pension payments,8 and the 1like.

School districts usually contract with private organizations
for construction of facilities, and they also freguently contract
for janitorial services, cafeteria services, insurance, and the like.
Challenges to payments from the school district to the contractor
are extremely rare, and where made, quickly rejected. ? In keeplng
with this tradition, the Washington legislature has expressly
authorized school district in this state to contract for research
and informational services from public universities, colleges and
other public bodies.10

Tchristie v. Port of Olympia, 27 Wash. 2d 534, 179 P. 24 294 (1947).

8Luders v. Spokane, 57 Wash. 24 162, 356 P. 24 331 (1960); Bakenhus v.
Seattle, 48 Wash. 2d 695, 296 P. 2d 536 (1956); Ayers v. Tacoma,

6 Wash. 24 545, 108 P. 2d 348 (1940); Yeazell v. Copins, 98 Ariz. 109,
402 P. 24 541 (1965) (under a similar constiltutional prohibition.)

9See, e.qg., State v. Northwestern Mut. Ins. Co., 86 Ariz. 50, 340

P. 24 200 (1959).
10

Rev.Code of Washiﬁgton. Ann. Sec. 28A.58.530 (1969) (pamphlet
supplement 1970). :
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C. Restrictions on the Common School Fund and Proceeds on
the State Tax for the Common Schools )

Article IX, Section 2, and Article IX, Section 3 (Amendment 43)
provide that the revenues from the "common school fund and the state
tax for common schools shall be exclusively applied to" the support
and current use of the common schools. Article IX, Section 3, also
creates a common school construction fund "to Be used exclusively
for the purpose of financing the construction of facilities for
commor: schools." This section alsb itemizes the resources that are
to be set aside for the common school fund - the proceeds from.the
sale or use of certain real properties; five percent of the sale of
public lands; and money appropriated by the legislature for the fund.

Whether or not the common school funds are available for use
in voucher schools operated by anycne other than the school district
would depend on whether or not these schools are "common schools. "

A recent statutory definition of common schools is found in the
Revised Code of Wash., Sec. 28A.01.060 (1969) which reads as follows:

"Common Schools" means schools maintained at public
expense in each school district and carrying on a
program from kindergarten through the twelfth grade
or any part thereof including vocational educational
courses otherwise. permitted by law.

Voucher schools, whether operated by the school board or by
a private organization, seem to fit within this definition.

‘A more stringent judicial definition was provided earlier
in School District No. 20 v. Bryan, 51 Wash. 498, 99 P. 28 (1909),
where the court held that:

_+.. a common school, within the meaning of our con-
stitution, is one that is common to all children of
proper age and capacity, frez, and subject to and under
the control of the qualified voters of the school
district. The complete control of the schools is a
most important feature, for it carries with it the
right of the voters, through their chosen agents, to
select qualified teachers, with powers to discharge
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them if they are incompetent. Under the system
proposed, instead of the voters employing a teacher
with proper vouchers of worthiness, they are made
recruiting officers to meec a draft fo» material
that the apprentice may be employed.

Applying this definition, the court held that, a model school for
training, operated by a normal school, was not a "common_school.“
This school admitted pupils for teacher training purposes, and the
principal of the normal school could refuse to accept pupils. 1In a
subsequent case, State ex. rel. School District No. 3 v. Preston,
79 wash. 286, 140 P. 350 (1914), the state superintendent of public

instruction allowed the normal school an apportionment for children

in two classrooms; teachers there were employed and paid-by the local
school district. The state, on behalf of the county school district,
sought funds for the rest of the children. The lower court denied
the petition and the Washington Supreme Court affirmed, holding
that under the facts presented, the normal school was no more a
"common school" than was the school in the Bryan case. In State v.
Preston the normal school trustees continued to select the personnel
for the model training school. Although directors of the school
district had power to fire staff, the court deemed this insufficient
to distinguish it from the earlier case. _

In Sheldon v. Purdy, 17 Wash. 135, 49 P. 228 (1897), where
the court refused to make the common school fund and the revenue

from the state tax for common schools (although levied by the county
commissioner under state mandate) available to pay the interest on
overdue school construction bonds; and in State Board for Vocational
Education v. Yelle, 199 Wash. 312, 91 P. 24 573 (1939), the court
refused to permit the use of the "common school fund" for a state
vocational education program.

Participating voucher schools operated by private organizations
could be considered "common schools" under two theories: '
1) The statutory definition supercedes the case law
definitions; or .

2) The program would be arranged so that voter "control" is
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established through the Education Voucher Agency.
In any caée, whether or not the participating nonpublic
schools are "common schools® only determines the availability of
the funds set aside for common schools. The legislature could
- always appropriate sufficient funds for the nonpublic voucher schools
out of the gerieral fund.

VI. Wisconsin

A. Relevant Provisions
Art. 1, Sec. 18

The right of every man to worship Almighty God according to
the dictates of his own conscience shall never be infringed; nor
shall any man be compelled to attend, erect or support any place of
worship, or to maintain any ministry, against his consent; nor shall
any control of, or interference with, the rights of conscience be
permitted, or any preference be given by law to any religious establish-
ments or modes of worship; nor shall any money be drawn from the :
treasury for the benefit of religious societies, or religiovs or
theological seminaries.

Art. 10, Sec. 2

The proceeds of all lands that have been or. hereafter may
be granted by the United States to this state for educational purposes
(except the lands heretofore granted for the purposes .of a university)
and all moneys and the clear proceeds of all property.that may accrue
to the state by forfeiture or escheat, and all moneys.which may be
raid as an equivalent for exemption from military duty; and the clear
proceeds of all fines collected in the several counties for any
breach of the penal laws, and all moneys arising from any grant to
the state where the purposes.of such grant are not specified, and ...
all other revenues derived from school lands shall be exclusively
applied to the following objects, to wit:

l. To the support and maintenance of common schools, in
each school district, and the purchase of suitable libraries and
apparatus thercfor.

2. The residue shall.be appropriated to the support and
maintenance of academies and normal schools, and suitable libiraries
and apparatus therefor.
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B. Commentary

The Wisconsin Supreme Ccurt, althcugh acknowledging that
art. I, 8§ 18, historically was more restrictive than the religion
clauses of the "irst Amendment, has held that it would apply the same
"primary purpose and effect" test used in Schempp and Allen to issues

arising undzr the section. State ex rel. Warren v. Reuter, 44 Wis.

2d 201, 226 '1969). This may signal a shift from previous decisions
of the court in which the section was construed very restrictively.
In State ex rel. Weiss v. District Board 76 Wis. 177 (1890), Zor

example, the court stated the historical justification for a narrow

reading of the provision:

Wisconsin, as one of the later states admitted
into the Union, having before it the experience
of others, and probably in view of its hetero-
geneous population, ... has, in her organic law,
probably furnished a more complete bar to any
preference for, or discrimination against, any
religious sect, organization, or society than
any other state in the Union. Id. at 207.

Similerly, in State ex rel. Reynolds v. Nusbaum, 17 Wis. 2d 148 (1962),

the court had held bussing of parochial students to be unconstitutional,

despite the Everson decision. The Wisconsin court specifically

refused to follow Powker v. Baker, the California bussing decision

discussed above.

One possible explanation for the rejection of bussing in
Wisconsin is that some apparently neutral funding programs may none-
theless effectively deny certain children religious freedom; If all
private schools charge tuition, for example, bussing children to such
schools means that the state is favoring the religious irnterests of
only those children who can afford private schools.

This concern was demonstrated clearly in the concurring
opinion of Justice Cassaday in State ex rel. Weiss v. Dist. Board of
of School District No. 8, 44 N.W. 967 (1890), in which the court held

that bible reading in public schools infringed the Wisconsin
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:onsititution. He stated:

Under cur statutes the children of the relators,
between certain ages, were bound to attend some
public or private school for a certain period

eacir year.... In the case of a poor man iancapable
of educating his crildren at private expense,

they are "compelled to attend"” sucli school without
the consent of themselves or their parents. XNot
withstanding it is, in a limited sense, a place of
worship; and in the case of men of no property it
might impose an unauthorized burden. This, as we
understand, is prohibited by the claims of the
Constitution we are considering. Id. at 980.

2 voucher program which gave money only to schools which did
not discriminate against poor children (i.e., schools which zither
charged no tuition in excess of the vouucher amount, or admitted
students without regard to income and provided scholarships to those
who could not afford tuition charges) would make religious schools
as available to the poor as to the rich. 1If similar safeguards were
included to prevent participating non-public schools from discriminating
on the basis of race or sex as well, a voucher program might be seen
as consistent with the Wisconsin constitution.

There are two sources of support for this permissive inter-
pretation of the Wisconsin constitution.

First, a 1964 Opinion of the Attorney General upteld an
arrangement which allowed students to attend public schools on a
part time basis. 1964 0.A.G. 6.187. The rationale is notable for
its concern with protecting the quality oI education available to
all students in the face of procedural objections to the proposed

programs.

The legislature in conferring on school district

boards the broad, express powers above mentioned,

with all those necessarily implied thereby,

assuredly intended those powers, express and implied,
to be exercised wisely and well in the best interests
of all the children of Wisconsin, to provide them with
the best education possible. It is manifestly unneces-
sary in these days of recurring crises for our nation,
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at home and abroad, to belabor the fact that our
republic needs - and will continue to need - well
educated men and women of marv skills and pro-
fessions to assure its very existence. Ours is

a pluralistic society, drawing much of its vast
strength from that fact. If a Wisconsin child,
whose attendance at a private school is one of

the evidences of the pluralistic character of our
society, may by part-time attendance at a public
school receive there certain valuable schooling,
some of it unavailable in his private school, then
he has been benefitted by such schooling, and our
state and nation have benefitted as well. The
founding fathers of Wisconsin, who held education
for all the children of this state in the highest
regard, could only take comfort and pride in such
e result. "Education, and that of a nature which
reaches the boys and girls in every quarter of the
state, - common school education, was one of the
most cherished thoughts of the constitutional
convention."

State ex rel. Owen v. Donald, (1215) 160 Wis. 21, 95.

If district school boards open their schools for
part-time attendance by children in private schools
in their respective districts, doing so under the
above-described authority, and in such a manner that
the efficient operation of the district schools is
not adversely affected, then such school board action
following progressive Wisconsin traditions in the
field of education will assist in writing another
bright chapter in the already distinguished history
of the schooling of our children in this state.

The source of its refulgence will be no secret -

the benefits conferred through a well-ordered
combination of public and private schooling on
children, and indirectly on our state and nation.
Such chapter - its writing already commenced in
certain public schools of this state where such part-
time attendance has been permitted - provides

further proof, though no more is needed, of the power
of our great public school system to do that which

it was intended to do - educate Wisconsin children -
all of them if need be - and educate them well.

It is a system aptly described in the words of a
Pennsylvania court with reference to the school
system of that commonwealth - a system "created

and devised for the elevation of our citizenship

as a whole."

Com ex rel. Wehrle v. Plummer and Baish, (1912)

21 Pa. District Reports 182, 185.
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Secondly, in Reuter, the most recent Wisconsin decision
involving church state issues, the court demonstrated support for
the view that some traditional functions of government are better

provided when private suppliers are also engaged:

While the respondent states the government may
appropriate money to reimburse a private corpora-
tion for expenditures incurred by it in accom-
plishing specified public purposes, he argues such
an appropriation is invalid when paid to or through
a private corporation which is not under proper
government control and supervision. This proposi-
tion is undoubtedly true but, what is proper
governmental control and supervision as used in
State ex rel. Wisconsin Dev. Authority v. Dammann,
supra? This court stated in Wisconsin Industrial
School for Girls v. Clark County (1839), 103 Wis.
651, 79 N.W. 422, in considering the propriety

of the use of a private corporation at public
expense for the care and maintenance of needy
children that the test to be applied was whether
such agency was "under reasonable regulations for
control and accountability to secure public
interests." The respondent argues, relying on
State ex rel. American Legion 1941, Convention
Corporation of Milwaukee v. Smith (1940), 235

Wis. 443, at p. 462, 293 N.W. 161, that there
should be auditing safeguards before any expenses
are incurred by such agency. It is also argued
that Wisconsin Kelley Institute Co.v. Milwaukee Co.
(1897), 95 Wis. 153, 70 N.W. 68, 36 L.R.A. 55,
requires a private agency to be "controlled and
managed by the state. In Whipple the appropriation
was struck down as unconstitutional, partly because
no control or supervision existed in the town or
taxpayers by way of postaudits, voice in manage-
ment, and in other respects.

The question of reasonable regulatioci:s for control
and accountability to secure the public interest
is one of degree and depends upon the purposes,
the agency and the surrounding circumstances.

Only such control and accountability as is reason-
ably necessary under the circumstances to attain
the public purpose is required. Budgeting and
auditing are,of course, basic and necessary
controls; additional types of control vary with
the demands or requirements of the circumstances.
What would be sufficient control for daily operations
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may not serve for capital improvements and vice
versa. What controls may be necessary for an
agency to be formed may not be necessary for an
agency which has been operating for many years
and has established an acceptable policy and is
under regulations and control of other govern-
mental bodies. Likewise, controls which are
sufficient today for this appropriation may not
be sufficient under different circumstances.

A private agency cannot and should not be con-
trolled as two-fistedly as a governmental agency.
If such need for control is present, it might be
better to use a governmental agency. A private
agency is selected to aid the government because
it can perform the service as well or better than
the government. We should not bog down private
agencies with unnecessary governmental control.

The insistence upon legal control of the school

by the state would be the death of the independent
and private agencies aiding the government in its
welfare programs and would require all agencies

to be in effect state agencies. The concept of

a republican form of government does not require
that all public health must directly be effectuated
at a government office. It is only when the dif-~
ficulty which individuals have in providing fox
themselves is insurmountable that the government
should step in; but that step should be no more than
is necessary and should not supplant private agencies
if such agencies can be used as a means to attain
the public purpose. (Emphasis added.)

While not conclusive or even authoritative but
rather as illustrative, the legislature has in

the past made appropriation to private organiza-
tions to attain stated public goals with no more

and perhaps less control than Chapter 3, Laws of
1969. For instance, sec. 45.40, Stats., authorizes
the transfer of $50,000 to the American Legion for
the purpose of purchasing and maintaining a camp for
disabled veterans and their dependents. Chapter 51,
Laws of 1967, appropriated $50,000 to the American
Legion to defray the expenses of holding their
national convention in Milwaukee. Section 51.38 (4).
Stats., provides for state aids to nonprofit
corporations operating day-care centers for

mentally handicapped. State aids are provided for
commitments to private tuberculosis sanitoriums

and private insance asylums by secs. 58.06 (2) and
58.05 (2), and 50.04, Stats. Scholarship grants are
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provided in secs. 39.30 and 39.31, Stats., to aid
Wisconsin residents in attending nonprofit public
or private institutions of higher education in
Wisconsir, some of which institutions are sectarian.

ther states have alsc used private institutions
to attain a public purpose. We recognize that

the cut-of-state cases may be construing different
constitutional language, but they are interesting
in evaluatingy what is the legitimate relationship
between govzrnment and private agencies to attain
public purposes. In respect to hospitals, the
following courts have upheld the constitutionality
of laws or other enactments subsidizing private
agencies to carry on a public purpose. Truitt
v. Board of Public Works (1966), 243 Md. 375, 221
A. 2d 370; Lien v. City of Ketchikan (1963),
Alaska, 383 P. 2d 721; Abernathy v. City of Irvine
(Ky. 1962), 355 S.W. 2d 159; Kentucky Building
Commission v. Effron (1949), 310 Ky. 355, 220
S.W. 2d 836; Lazarus v. Board of Commrs. of Hamilton
County (1%66), 6 Ohio Misc. 254, 217 N.E. 2d 883.
We think the basic concern of these courts in
using the public, private or sectarian institu-
tions, was a recognition of health as a public
purpose and of the institution as a prope. means
of attaining the purpose.

School buildings and nursing education have also
been the subject of approval. Horace Mann League
of United States of America, Inc. v. Board of
Public Works (1965), 242 Md. 645, 220 A. 24 51,
and Opinion of the Justices (1965), 99 N. . 519,
113 A. 24 114. The care and education of orphans,
delingquents, and the elderly, is easily accepted
as a public purpose and as requiring private
agencies as proper means, especially in respect

to the elderly. Grants in aid for these purposes
to private institutions have been considered as
fostering a public purpose without the requirement
of very much control of supervision to see how the
aid is spent. The operation and reputation of the
institution seem to be sufficient. Dunn v, Addison
Manual Training School (1917), 281 I1l. 352, 117
N.E. 993; Murrow Indian Orphans Home v. Childers
(1946), 197 Ok.. 249, 171 P. 24 600; Schade v.
Allegheny Co. Institution Dist. (1956), 386 Pa.
567, 126 A. 2d 911; Community Council v. Jordan
(1967), 102 Ariz. 448, 432 P. 24 460.
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At least five states now provide support to 16
non-medical or about one third of the nonstate
operated schools. Florida subsidizes the Uni-
versity of Miami to the extent of $4,500 per
student who is a resident of Florida. Penn-
sylvania, in effect, pays the deficit of Temple
University, the University of Pittsburgh, and

the Pennsylvania State University, and pays a
subsidy on a base of $3,900 per student to
Hahnemann Medical College of Philadelphia,
Jefferson Medical College of Philadelphia, the
University of Pennsylvania School of Medicine,
the Woman's Medical College of Pennsylvania.
North Carolina grants a subsidy of $2,500 for
each student who is a resident of that state

to Duke University School of Medicire and Bowman
Gray School of Medicine of Wake Forest University.
Ohio grants a subsidy of about $4,900 per student
to Case Western Reserve University School of
Medicién. The state of New York subsidizes all
private colleges and universities. The average
for a doctor's degree is about $2,000. There are
six private medical schools in New York: Albany
Medical College of Union University, Columbia
University College of Physicians and Surgeons,
Albert Einstein College of Medicine of Yeshiva
University, New York Medical College, New York
University School of Medicine, and the University
of Rochester School of Medicine and Dentistry.

Even if the purchase of services approach is rejected in
Wisconsin, another way to overcome state constitutional barriers to
alid to "sectarian" instituutions was embodied in Reuter. The
court argued that an institution may not be considered "sectarian"

for state constitutional purposes if it is "controlled" by a secular
body.

It may be assumed that Marquette University is a
religious or sectarian institution, but there is

no factual hasis for concluding that the medical
school, as now organized, is a religious institu-

tion, regardless of what tests might be used for

such a determination. Marquette School of Medicine

is a nonprofit corporation organized under chapter 181,
Stats. Any association with Marquette University

was eliminated in September 1967. While it retains

the name "Marquette," it has dropped the word
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"University" and has ceased to operate as a
department of the university. Also eliminated

in its articles of incorporation were the
requirements that the medical school be operated

in harmony with the fundamental, ethical and
educational principles established by Marguette
University. The president of Marquette University
no longer appoints the faculty of the medical school
and the university has no pnower to discharge any
menber of the medical faculty. Also =liminated

is the provision that assets of the medical school
would revert to Marquette University upon dissolu-
tion. The articles now provide that these assets
will revert to an organization consistent with the
purposes for which the medical school is now organized
and in accordance with ch. 181.

All reference to Marquette University has been
eliminated in the medical school's articles and

the school is now empowered to establish its

own standards and award degrees. The board

of directors no longer consists of any persons
connected with Marquette University. Of its 16
members szven are Protestant, five are Catholic,
and three are Jewish. Of its faculty, four of

its six deans are Protec:ant, one is Catholic,

and one is Greek Orthodox. Nine of the 17 depart-
ment heads are Protestant, three are Catholic,
three are Jewish, and two are not affiliated with
an organized religion. Fifty-one percent of the
279 full-time faculty members are Protestant, 33
percent are Catholic and 16 percent are Jewish.

The student's religion or lack of it is unknown

to the admission committee of the school. Religion
is not taught in the medical school but various
ethical creeds and religious faiths are considered
in seminars in relation to the practice of medicine.
This is not a study of religion but even if it were
so considered, the constitutions were not intended
to prohibit the academic study of religion. See
Katz, Religious Studies in State Universities, 1966
Wis. L. Rev. 297. The purpose of the medical school
is to teach medicine.

Thus when we consider stated purposes and

practices, the make up of its governing board,
faculty and student body, the content of its
teachings, and its relationship with a religious
organization, as relevant factors, Marquette

School of Medicine is nonsectarian. These factors,
while not exclusive, have legal significance in
determining the nature of an institution. See Horace

e st .
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Mann League of United States of America, Inc. v. Board
of Public Works (196o0), 242 Md. 645, 220 Atl. 24 51.

The court noted that even if joint secular control is proven,
some might object to incidental benefits to religion. The court

overcame this obiection first by adapting the Sche@pp—Allen test

as has been noted. It distinguished Nusbaum, the Wisconsin bussing
decision, on the grounds that school bus service was not "an educa-
tional objective." 1In Reuter, by contrast, the cocurt found that the
primary effect of aid to the medical school was "not the advancement
of religion but the advancement of health," and thus that the program
was permissible.

Aid to the secular education of children is certainly an

"educational objective." See 2llen v. Board of Education 392 U.S. 236

(1968). Therefore, by the rationale of Reuter, a voucher program
whicli provided aid to schools under joint secular control would
be permissible.

This means, however, that it might be necessary for church
related schools to become separate secular corporations in order to

secure vouchers in Wisconsin.
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APPENDIX D

A MODEL VOUCHER DEMONSTIRATION STATUTE

The review of state constitutional provisions indicates that

enabling legislation will probably be necessary:

(1) to authorize the EVA to disburse funds to
nonpublic as well as public schools

{2) to ensure that state and local funds which
are normally based on average daily
attendance in public schools are maintained

during the demonstration period.

A model statute has been drafted to conform to the California
Constitution and Code. This model statute follows the gensral out-
lines of legislation approved by the Assembly Education cemmittee in
1970, but differs from that legislation in certain particulars. Many
of its provisions could be readily adopted in other states as well.

This statute wes drafted to authorize only a demonstration
project. In order to leave the demonstration board flexibility in
developing the best regulations to fulfill the standards established
in Section I, the legislation is quite permissive. 1I% a legislature
were to adopt a voucher plan for an entire state, however, more
regulations should be included in the authorizing statute. It would
be necessary,for example, to spell out more detailed procedures
for preventing racial discriniination. In some jurisdictions it might
also be desirakle to include explicit provisions for judicial review
of the EVA's decisions.
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The Elementary Demonstration

Scholarship Act of 1970

Article 1. General Provisions

31175. This chapter shall be known and may be cited as the

Elementary Demonstration Scholarship Act of 1970.

The Legislature finds that the existing system of state,
local and federal financial support for public education, which
provides for payments to schools rather than to students, limits th~
range of educational opportunity wvail~ble to the vast majority of
students and discriminates against economically disadvantaged children
whose parents cannot affcrd to pay for private schooling.

The Legislature further finds that the public welfare will
best be served by providing, on a demonstration basis, greater
diversity in educational opportunity ky providing elementary school
children with scholarships for secular education at schools of their
parents' choice, whether public or private.

Therefore, it is the intent of the Legislature to enable
one or more school districts in the State of California to participate
in a federal demonstration program designed to develop and test the
use of education scholarships for elementary school children.

The purpose of the Elementary Demcnstration Scholarship
Program is to develop and test scholarship programs as a way to
improve the quality of education by increasing the level of academic
achievement of the pupils involved bv making schools, both public
and private, more responsive to the needs for children and parents,
to provide greater parental choice, and to determine the extent to
which the quality and delivery of educational services are affected

by market competition. The demonstration scholarship program
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/
authorized by this act shall aid students and shall not be used to

support or to benefit any particular school.

31176. As used in this chapter:

(a) "Local board" means the school district governing board
contracting with a federal agency to administer a demonstration
program.

(b) "Demonstration board" means the local board or another
suitable board designated by the contracting federal agency and
aprroved hy the local board. In .ne event the local board approves
a board other than itself to act as the demonstration board, the
demonstration board shall have no fewer members than the local board
and no more than twice the membership of the local board and shall
be representative of tne population of the participating district.

(c) "Elementary Demonstration Scholarship Program" means a
program for developing and testing the use of education scholarships
for elementary school children.

(d) "Demonstration area" means the area designated by the
local board for the purposes of a demonstration program. The demon-
stration area may include the whole or a part of any school district,

or a combination of districts or parts of districts.

Article 2. Establishment and Administration of

Demonstration Programs

31180. There is hereby established the Elementary Demonstra-
tion Scholarship Program, to exist for a period of eight years com-

mencing upon the effective date of this section.

31181. A school district governing board, or combination of
school cistrict governing boards may contract with federal agencies
for tunds to establish an Flementary bDemonstration Scholarship

rrogram.

IToxt Provided by ERI



31182. The demonstration board shall control and adwminister
the demonstration program, and shall adopt rules. and regulations
for the efficient administration of the demonstration program. These

rules and regulations shall provide for the following:

(a} The school of attendance shall certify in writing that
the scholarship recipient was rcgularly enrolled on the fourth Friday
after commencement of the semester «r guarter, as the case may be.

(b) The dissemination of conwprehensive information on all
eligible schonls, as defined in szction 31185, to resident parents in
the demonstration area and the provision cf an outreach program to
advise all eligible resicdents of the opportunities available to them

under the provisions of this chapter.

3]1183. The demonstration board shall award a scholarship
t. each elementary school child residing in the demonstration area,
subject only tc such age and grade restricticns as it may establish.
"he scholarship funds shall be made available to the parent
or legal guardian of a scholarship recipient in the form of a voucher.
drawing right, certificate, or other document wlhiich may not be
redeemed except for the educational purposes set forth in Section 31175
and at a school which satisfied the requirements of Sections 31185
and 31186.

31184. The demonstration board shall establish the am.unt

of the scholarship in a fair and impartial manner, as follows:

(a) In establishing the amount of the scholarship, special
needs of underprivileged or handicapped children who would benefit
from special services and compensatory education may be taken into
account.

(b) The scholarships shall be adequate to pay for the full
tuition of the scholarship recipient irn two or more schools in the

demonstration area.
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31185. The demonstration board shall authorize the parents
or le 1L g -dian of scholarship recipients to use the demonstration
scholarshig & #wmy school in which the scholarship recipient is
anrolled wh :h a o

(- Meets al educational, fiscal, health and safety standards
regui. . v law.

i Phoes not dis ninate against the admission of students
and the hir. g of teache: on the basis of race, color, national
origin, or economic statis, and has filed a certificate with the
State Board of Educatic that the school is in compliance with
Title VI of the Civil R. ts Acts »f 1964 (Public Law 88-352).

(c) Meets any additional restrictions established by the
terms of the federal demonstrstion contract.

(d) Is not controlled by any religious creed, church or
sectarian denomination except as provided in Section 31186.

(e) Provides public access to all financial and administrative
records.

(f) Provides periodic reports on the progress of the pupils
enrolled as determined by standardized tests, including the administra-
tion and reporting of any statewide examinations required by law

for the public elementary schools of California.

31186. In compliance with the constitutional guarantee of
free exercise and enjoyment of rsligious profession and worship,
without discrimination or preference, schools may be exempted from
supbdivision (d) of Section 31185 if they meet all other requirements

for eligibility.

31187. The local board establishing a demonstration program
may waive all restrictive or limiting provisions of this code
[Ehe State Education Code of Californi§7 for the public schools
in the demonstration area, where such provisions relate to the

following subjects:
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{(a) Employment and duties of certificetc<d employees.
b) Class size.
c) Contracting.

d) Salary schedules.

(

(

(

(e} Curricuium.
(f) Certification requirem.nts.
(g) Minimum schoolday.

(

h} Percentage of current expense of education for teachers'
salaries. »

(1) Teacher aides and teacher assistants. ©No statutory
financial penclties shall be assessed during the period of the
demonstration which are associated with those sections of the Education

Code which may be waived by the local board for the purposes of the
demonstration.

31188. The demonstration board may:

(a) Employ a staff for the demonstration board.

(b} Receive and expend funds to support the demonstration
board and scholarships for children in the demcnstration area.

(c) Contract with other government agencies and private
persons or organizations to provide or receive services, supplies,
facilities, and eguipment.

(d) Determine rules and regulations for use of scholarships
in the demonstration area.

(e) Adopt rulas and regulations for its own government.

Article 3. Attendance

31190. For purposes of state and local financial support,
the superintendent of Public Instruction and local officials
responsible for the allocation of funds to schc>ls in the demonstra-

tion area shall compute the average daily attendance in the demonstra-

tion area as follows:
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(a) The average aily attendance in the public schools in
the demonstration area for the year immediately preceding the
demonstration shall be determined; and

{(b) The rate of change in average daily attendance in the
demonstration area shall be calculated as the average percentage
increase or decrease in public school average daily attendance in the
demonstration area for *he five years immediately preceding the
demonstration; and

{(c) The average percentage change as determined in subdivi-
sion (b), shall be multiplied by the average daily attendance as
determined in subdivision (a), to identify any change in the number
of students.

(d) Any change in the number of students identified in sub-
division (c) shall be added to or subtracted from the number ~f
students in average daily attendance as determined in subdivision (a).
This number shall be declared to be the average daily attendance for
purposes of state and local support.

(e) For the second, and each subsequent year of the demonstra-
tion project, the number of students in average daily attendance
shall be determined by multiplying the rate of change in average
daily attendance as determined in subdivision (b) by the number of
students determined to be in average daily attendance in the immediately
preceding year to determine the total number of students in average

daily attendance.

31191. The local board shall receive all state, local, and
federal fuvads allocable to the demonstration area, and shall transfer
these funds to the demonstration board if the demonstration board
and the local board are not the same. The demonstration board shall
use these funds for the demonstration program as provided in this

chapter and the terms of the demonstration contract.

31192. The provisions of this chapter shall be liberally

construed with a view to eifect its objects and promote its purposes.
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31193, 1If any section, suubdivision, sentence, clause or
phrase of this chapter is for any reason held to be unconstitutional,
such “ccision shall not affect the validity of the remaining portions
of this chapter. The Legislature hereby declares that it would have
enacted this chapter and each section, subdivision, sentence, clause
or phrase thereof, irrespective of the fact that any one or more
of the sections, subdivisions, sentences, clauses or phrases be

declared unconstitutional.
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APPENDIX E

SUMMARIES OF EXISTING AND PROPOSED STATE AID
TO NON-PUBLIC SCHOOLS

To supplement the discussion of state aid to non-public
schools contained in Chapter 4, summaries of the legislation there
discussed have been prepared.

Summaries are presented first for the six states which have

enacted such legislation, and then for six which have aid proposals

pending.

Laws
Connecticut . . . . . . . . . . . Page 318
Hawaii . . . . . . . . . . . . . . Page 321
Michigan . . . . . . . . . . . . . Page 321
Ohio . . . . . . ¢« .+« .+ « « . « . Page 323
Pennsylvania . . . . . . . . . . . Page 326
Rhode Island . . . . . . . . . . . Page 328

Bills
California . . . . . . . . « . . . Page 330
Illinois . . . . . . . « « « . . . Page 332
Iowa . . . . . . . . . . . . . . . Page 333
Massachusetts . . . . . . . . . . Page 334
Missouri . . . . . . . . . . . . , Page 336
Wisconsin . . . . . . . . . . . . Page 337

A brief summary of the present court challenges to this

legislation concludes the appendix.
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Connecticut

Public Act #791
Effective July 1, 1969

Payment

The Act appropriates $6 million for the purchase of secu-
lar educational services by contract between the Secretary of the
State Board of Education and non-public schools. Salaries and
textbooks are covered. The basic figure is 20% of a lay teacher's
salary reduced by the proportion of time the teacher spends on ad-
ministrative duties. Textbook aid is limited to $10/year for stud-
ents in grades 1-8 and $15/year for students in grades 9-12. For
the purposes of applying the percentage figures, ''salary" means
actual base amount without benefits; and it cannot exceed the
"average minimum salaries in the state" for public school teachers
with comparable degrees.

The number of teachers who are reimbursable under the plan
is limited to one for each 25 pupils in the non-public school,

Lf the non-public school has an enrollment of one-third
""educationally deprived children" as defined in section 10-266a
of the general statutes, the percentage reimbursement rises to
50%. If there is a 2/3 enrollment the figure is 60%.

In case there are insufficient funds appropriated for
claims under the act, an order of paymznt is established (sect.22)
as follows: wup to 2% for administration, textbock reimbursements,
up to $1 million for increased percentages for disadvantaged child-

ren, remaining claims in pro rata shares,
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Secular Education Restrictions

Secular education is limited to "any course which is pre-
sented in the curricula of the public schools of this state . . . .
if the textbooks used for such course are the same' as those used
in the public school in the last five years or are approved by the
State Secretary of Public Education. The manner of teaching may not
"indoctrinate, promote, or prefer any religion or denominational
tenets or doctrine," (sec. 3f). Reimbursed teachers cannot spend
any time teaching religious subjects (sec. 7). The school cannot
train clergy (sec. 12e).

Other Restrictions

1. Teackers who are reimbursed must be certified by the
State Board of Education, except that for the first
three years of the Act teachers who were employed
full time on July 1, 1969 are considered certified.

2, Textbooks must meet the same standards as the public
school's texts in additior to meeting secular require~

ments.

3. The non-public school must be approved by the State
Secretary of Public Education as complying with the
Act and as complying with ''‘good educational standards"
and "meeting adequate safety, sanitary, and construc-
tion requirements." (sec. 12). The regulations make
these educational standards the same as those applying
to the public schools under sec. 10-220 of the general
statutes.

4., The school must be non-profit {sec. 12b).
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5. The school must file a certificate of compliance
with Title VI of the Civil Rights Act of 1964
(P. L. 88-352).

6. The school receiving aid must have a policy of open
enrollment, which is defined as "the offer by a school
of the opportunity of admission to any qualified student
meeting its academic and other reasonable admissions
requirements, . . . Without regard for race, religion,
creed or national origin, " (see sec. 3h and 12d).
Academic requirements may not be such as to result in
discrimination by race, etc., (regs. s,10-281n-7 (d)).
However, the non-public school may give preference to the
children of regular contributors as long as it maintains
open enrollment in the same proportion as the aid bears
to total operating cost of the school (sec. 12d).

7. The school receiving aid must be in operation prior to
July 1, 1969, or it must file a statement of intent
to operate a school three years before applying for
aid,

8. The Secretary of the State Board of Education can re-
quire that records and information (including test
scores) be supplied by the school.

Other Provisions

The act provides a detailed notice and hearing system
for schools which feel they have been unfairly denied aid or whose
aid is suspended. These extensive provisions appear in Section 14
of the act,
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Guidelines

For temporary guidelines see: "Proposed Regulations Under
Non-Public School Secular Education Act (sec. 10-28la-1)".

Hawaiil

Haw. Rev. Laws 8 235-57 (1969)

Payment

The statute provides a simple tax credit for students attend-
ing grades K-12. The credit is against the individual's net income
tax liability, and provides that if the credit exceeds the liability
the difference shall be refunded to the taxpayer:

Tax Credits Per Exerption Attending:

Adjusted Gross Income An Institution of

Brackets ko12 Higher Education
Under £3,000 $20 $50
$3,000 to $3,999 15 30
$4,000 to $4,999 L0 20
$5,000 to $5,999 5 10
$6,000 to $6,999 2 5

Michigan

Mich. Laws Ann. § 388-665-.E76 (A) (1970)

Payment

The first chapter of this law includes some complicated
formulae for equalizing aid distribution throughout the state by means

of a "need index."
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The aid to non-public schools chapter (2) provides approxi-
mately 2% of the total state and local public school expenditures
(less amounts spent on transportation and auxiliary services for
non-public schools) for the purchase of secular services. In 1970-71
and 1971-72, the State Superintendent of Education would pay not more
than 50% of the salaries of certified lay teachers in non-public

schocols. After 1972, the ceiling would rise to 75% of the salaries.
Secular Service Restrictions

Secular subjects are defined to be "courses of instruction
commonly taught in the public schools ... including but not limited
to language skills, mathematics, science, geography, economics,

history.... Textbooks used in these courses must meet the same
criteria used to judge texts in the public schools. Teachers may not
be members of any religious order, nor may they wear "any distinctive
habit." Courses dealing with religious tenets are expressly excluded
from those for which salary aid is available. Teachers can be reim-

bursed only for time actually spent teaching secular courses.

Other Restrictions

1. Teachers must hold public school certificates from
the state.

2. Non-public schools must comply with "educational
standards" required by law, including those relating

to the evaluation of pupils

3. The school must file a certificate indicating that it
is in compliance with Title VI of the Civil Rights Act
of 1964.

4. The school must maintain an accounting system satis-
factory to the Superintendent for the purposes of

indicating expenditures for secular education.
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Constitutional Amendment

In November, 1970, a new amendment to the state Constitution
was approved by the voters. Whether it makes the new law unconstitu-
tional has not been decided at this time.
Ohio

Ohio Rev. Code Ann. & 3317.06 (Baldwin 1969)
Effective August 18, 1969

Payment

The statute sets aside monies for local school districts to
use 1in paying salary supplements to non-public school teachers. The
amount of money available to each non-public school is calcualted on
an average daily attendance basis. A maximum of 85% of this "allot-
ment" then is available for salary supplementation, with the rest
going for purchase of certain materials and services. Contracts are
concluded between the lay teacher and the school district, with
the head of the non-public school certifying the relevant qualifying
data.

The amcunt of supplementation which the lay teacher can
receive is limited by the statute and regulations. No teacher may
receive a salary (including supplementation) of more than that paid
to public school teachers of comparable training and experience. No
non-public school teacher may receive a supplement totalling more
than $600/daily course hour; there can be no more than 5 such courssa
hours, so the maximum supplemeant is $3000.

Payment is made only for the percentage of time lay teachers
spend in teaching "secular courses required to be taught in the public .
schools" by minimum standards adopted by the State Board pursuant to
section 3301.07.
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Secular Service Restrictions

Not only is supplementation limited to "secular courses,"
but courses taught by reimbursed teachers must be courses required
by the state. Textbooks and other materials in such courses must
be "non-sectarian in nature." The Superintendent of Public Instructions

is given the power to inspect courses of study to insure this.
Other Restrictions

a) Lay teachers must hold valid state certificates (for
public schools) by July 1, 1969.

b) "Each non-public school shall establish a satisfactory
program of evaluation which measures pupil achievement
in required secular courses taught by teachers who

are receiving" supplements.

c) The Superintendent of Public Instruction shall inspect
courses of study, programs of student and teacher
evaluation and pupil achievement tests to see that
the schools are meeting the purposes of the act, i.e.,
encouraging secular instruction, promoting hiagh quality

general education, etc.

d) No services or materials can be provided for pupils in
non-public schools unless also available to pupils in

public school districts.

e) Service and materials and programs provided for nonr-
public pupils cannot eryzeed in cost or quality such
services as are provided for pupils in the public

schools of the district.

f) Services and programs must be provided "without distinc-
tion as to race, color or creed of such pupils or of

their teachers."”
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g) Schools must follow established accountina procedures

(circular #1580 of 1969 - State Auditor).

h) Although the contract is negotiated directly between
+he school district and the eligible teacher, the non-
public school must first gain the approval, by resolu-

tion, of the local public school board to apply for
funds.

Guidelines

See "Guidelines for Implementation of Division H c£
Section 3317.06, State Department »f Education (parts B I-VII);
Circular #1580, November 2, 1969, Oiffice of State Auditor.
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Pennsylvania

Pa, Stat. Ann tit. 24, §§ 5601-09 (1968)

éffective July 1, 1968
Payment

The statute creates a '"Nonpublic Education Fund" out of
fixed percentages of horse-racing revenues in the state. The funds
are used for 'purchasing secular educatioral services' through pay-
ments for teachers' salaries, textbooks,and instructional materiais
at non-public schools.

The state Superintendent pays out of the Fund by contract
directly to the non-public school for these secular services. Teach-
ers are paid on the basis of "'actual reasonable cost®™ of their
salaries, but salaries cannot be above the minimum for public
school teachers. Payments are made in the school term following
the term in which the services are rendered,

If the money in the Fund is not adequate to meet the
total amount of validated requests for reimbursement, pro rata
shares are paid.

Secular Service Restrictions

Although secular educational services are more broadly
defined, the purchase of secular educational services is limited
to mathematics, modern foreign languages, rhysical science, and
physical education (5. 5604). In addition, the State Superinten-

dent must approve the textbooks and instructional materials as
secular,
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Other Restrictions

1., A satisfactory level of pupil performance in standardized

tests approved by the Superintendent must be attained
(s. 5604).

2., After five years (1973) all teachers teaching courses
under contract must be certified by the state accord-
ing to standards equal to those for teachers in the
public schools (s. 5604)., Those teachers employed
full time in non-public schools on July 1, 1968, are
exempt from the certification procedure,

3. Non=-public schools must comply with the safety and sani-
tary standards of the Department of Labor and Industry.

4, Schools must establish accounting procedures tc show
separate accounts for secular education under contract;

account books are subject to state audit.

5. Compulsory attendance laws as listed in section 1326,
27 of the Code and as administered by the State Board
of Private Academic Schools must be complied with,

6. Article 7 of Executive Directive Number 21, which pro-
hibits discrimination in state contracts on the basis
of race, religion, sex, national origin, is held by
the regulations to apply on these contracts, But, the
State applies the directive to this statute with the
additional statement that a religious or denomination-
ally affiliated school may ''recognize the preference
of parents'" to have students of the same religion
at the school (see Q. 24 in "40 Questions and Answers
Regarding Act 109").
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Guidelines

See "Rules and Regulations for Implementing the PNESEA"
from Office of Aid to Non-public Schools; and '"Forty Questions and

Answers Regarding Act 109" prepared by the same office in January

1969,

Rhode Island

R. I. Gen, Laws Ann. § 16-51 (1969)

Payment

The statute sets aside a fund for salary supplements paid
directly to teachers in non-public schools. The appropriation for
fiscal 1970 is $375,000.00. The teacher must request the salary
supplement directly from the state commissioner.

Fifteen percent (15%) of salary is paid to each eligible
applicant. Including the supplement, the teacher's salary must
meet "the minimum salary standards for public schools under title
16, chapter 7," Neither is this amount to exceed the "average
maximum salary' paid to public school teachers in the state,

Only teachers of grades one through eight are eligible.
Secular Services Restrictions

The eligible teacher must teach "only those subjects
required to be taught by state law . . ., or which are provided
in public schools throughout the state, or any other subjects

" He must not '"'teach a course

that are taught in public schools.'
in religion'" and must sign a statement promising that he will not

do so as long as the salary supplement is being received.
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Other Restrictions

The school must be non-profit
It must meet compulsorv attendance requirements

The annual per student expenditure for secular
education may not equal or exceed the average per
student expenditure in state public schools at the
same grade ievel in the second preceeding fiscal

year.
The teacher must hold a state certificate.

The teacher must use only materials used in public
schools of the state,

The school must comply with Title VI of the Civil
Rights Act of 1964.

The school's financial records are subject to state

audit,

Guidelines

See '"Regulations of the Commissioner of Educatiou
Governing Payment of Salary Supplements to Non-Public
School Teachers."
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California

Assembly Bill 2118 - Self-Determination Act

The bill was introduced in 1969 and was defeated by one vote
in the Senate Education Committee. There are several versions
of 2118; only the one which retains the voucher mechanism

is considered here,
Payment

In "economically disadvantaged areas'" (as defined by
S. 6482 of the California Code), when a public school falls below
minimum performarnce levels established by the '"Director of Com-
pensatory Education" it is designated a "demonstration school."
Parents of children attending a demomstration school then become
entitled to choose between:

1, attendance at other public schools operated by _he
district,

2, attendance at another public school operated by a
community coxrporation.

3. attendance at an approved school operated by a
private contractor.

4, continued attendance at the demonstration school.,

In this situation eech parent becomes entitled to a
tuition voucher in the amount of $1000. The voucher may be pre-
sented to any "'approved provider of educational services'" which
agrees to guarantee performance standards established by the
Director of Compensatory Education.
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Secular Restrictions

The Director may not approve any provider of educational

services wnich is a sectarian or denominational school. In eifect,

no church schocol is eligible to receive the vouchers,

Other Restrictions

1.

The schooli receiving vouchers must conrform to standards
set by the Director of Compensatory Education,

Such schools must provide an average monthly improvement
of reading and mathematics achievement scores above the
average of the demonstration school.,

The school is liable for the safety of the pupils.

The school must accept pupils in the temporal order

of application., except that no public school accept-
ing voucher children must aceept applications if their
presence will raise the pupil-teacher ratio above
35:1.

The school must provide lunches,

The school must operate at least 4 hours per day, five

days per week, nine momnths per year,

The Director of Compensatory Education may waive the
requirements of the California Code relating to schools

if he deems it necessary,
[

In approving schools, the Director of Compensatory Edu-
cation must give preference to those who have had
successful experiences in educating disadvantaged
children and using ''comaunity resources.'
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I1linois

House Bill 2350 - Children's Educational Opportunity Act
(Passed the House but was defeated in the Senate Education
Committee, June 14, 1969)

Payment

The proposed plan seeks to appropriate $26,800,000 for
payments by the State Superintendent of Public Instruction to non-
public schools on the basis of ''warrants'" given by parents to the
non-public schools. Each year the parent may issue a '"warrant"
to the non-public school his child attends in the amount of $48
for each of his children in grades K-8 and $60 for grades 9-12,
The warrant serves as partial payment of tuition. Upon comple-
tion of the school year, the non-public school submits the warr-
ants to the County Superintendent of Schools who certifies the
total amount to the State Superintendent who then arranges for
payment to tne non-public school,

Secular Restrictions

"These warrants shall not be used to subsidize courses
of religious doctrine or worship (sec. 5).'" The grant must be
for "educational opportunity consistent with the goals of public
education (sec. 3).,"

Other Restrictions

1. The non-public school must meet academic standards
for non-public schools =s set out by the State Office
of Public Instruction.
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2, Beginning in 1975, no parent is eligible for the grants
if he enrolls his child in a school which is not a
"state-recognized institution."

3. No parent is eligible for the grants if the school where
his child is enrolled is not in compliance with Title VI
of the Civil Rights Act of 1964,

4, At the end of the school year each non-public school re-
ceiving grants must submit to the county an audit showing
the cost of providing "educational opportunity" as de-
fined in section 3.

Other Legislation Pending

In addition to House Bil" 2350, there are several other
proposals which would aid non-public schools. House Bill 1116 (1969)
is a bill for purchase of secular educational services which would
pay $60 per pupil for elementary school children and $90 per pupil
for secondary school children. House Bill 46 (1969) would provide
direct payments to parents whose children attended non-public
schools. The amount of the payment would be equal to that which
a public school would receive as state aid on behalf of the child
if he attended public school in the same district. If the amount
paid by the parent for tuition was less than this state aid, the
lesser amount is paid,

House File 571 (1969)
Payment

The bill provides a "credit' to the parents of a student
attending a non~profit private elementary or secondary school
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in Iowa., The credit is given in the form of quarterly payments

to the parent, and amounts to '"25% of the average total expendi-

t ure per pupil per year as determined by the state department of
~ublic instruction (sec. 1).'"" If the student is not in attendance
for the full year, the payment is pro-rated accordingly.

Secular Education Restrictions

The bill itself contains no restrictions on the use of
funds. It appears that a ceastitutional amendment is required to
make the bill effective, and one is proposed which requires the
legislature to "“set terms and conditions" for the use of public
funds by private schools (see Senate Joint Resolution 22, 196%).

Other Restrictions

Besides the "non profit'" requirement the only restriction
is that schools attended by children whose parents receive aid must
meet -the minimum standards ''as determined by the state department of

public instruction (sec. 1)."

Massachusetts

House Bill 3843 (1970)
Payment

This bill provides grants of $100 to each school
child in grades 1-12 in the Commonwealth. If the child's parent
indicateslby November 1 that he will be attending a private school
in the following year, the state issues a check to the parent
which can be honored for payment only when endorsed by-the payee
to the school the pupil attends., If the parent does not indicate
by November 1 that the child will attend a private school, then
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the grant is paid directly to the city or town in which the child
is eligible for public school. The State Board of Education 1is

authorized to make rules and regulations for carrying out this
plan.

Secular Education Restrictions

The grants can be used in any school. There is no
stated restriction on their use in religious schools.,

Other Restrictions

1. A school receiving the grant must be accredited by the
State Board of Education and include all the subjects

required to be taught under the state's education laws,

2, The Board of Education is authorized to promulgate rules
"to protect the interest of the child and the Common-

wealth' in carrying out the purpose of the Act.

Other Legislation Pending

Senate Bill 370 (1970) is a purchase of secular services
plan., It pays the actual cost of teacher's salaries limited to
the salaries availahle to public school teachers of similar quali-
ficatiors. The definition of secular services 1is similar to
Pennsylvania's but also includes business education, language
arts, and vocational education., Salaries are paild by contract with
the State Commissioner of Education, and tevts must be approved
by him., A satisfactory level of achievewment ir standardized tests
is also required., As in the Pennsylvania Law there is a provision
for payment of pro rata shares, if funds are not sufficient to meet
demands. The open enrollment prcvision refers to an "offer of

equal opportunity," but sets up no special enforcement mechanism,
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Missouri

Senate Rill 375
1969 Educational Aids-Private School Pupil Fund

Payment

The bill would provide direct payments to parents for tuition
paid to non-public schools. The parent of a child in grades 1-8
would be eligible for $50 per semester. For children in grades 9-12,
the amount would be $100 per semester. These amounts would be
doubled if the parent's gross income (less dependent deductions) were
less than $3000 pexr year. If the child leaves the school, his parent

is paid a prorated share of the amount titled to him.
Secular Education Restrictions

Secular education is defined as including only those subjects
taught in the public schools of the state. To receive the payments,
parents must send their children toc a non-public school which main-
tains a system of accounting showing the cost of secular education.

The payments cannot exceed:

1. Actual tuition;
2. Cost of education in secular subjects;

3. 80% of total per pupil costs for all subjects.
Ocher Restrictions

1. The school must file a certificate indicating its
coﬁpliance with Title VI of the Civil Rights Act of 1964.
Teachers must be certified by the state.

The school must file the numes of students and the

courses in which they are enrolled.
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4. The Fund set up for paying the grants includes any
private or federal grants made for the benefit of

private school pupils.

Wisconsin

Senate Bill 346
(Passed by the Senate in January 1970 to be
considered by the House in 1971}

Payment

The proposed legislation would appropriate $9,350,000 to
provide grants to parents of elementary and secondary school children
for secular education. The grant program would be administered by
an "Education Aids Board" which wouvld be an extension of the present
Higher Education Board. The basic grant would be $50 for a child in
grades 1-8 and $100 for a child in grades 9-12. A provision which
would have doubled the amount if the parents' eifectiva income (net
taxable) were less than $3,000 and tripled the grant if the effective
income were below $2,000, was deleted on the floor of the Senate.

The grants are further limited as follows:

1. The grant may not exceed 80% of actual tuition payments;

2. The grar.t may nct exceed the school's per pupil cost

of secular education or 80% of the per pupil cost of

education in all subjects.
Secular Restrictions

Secular education is defined as "education in the following
secular subjects: reading, spelling, languadge arts, physical sciences,
English, foreign languages, mathematics, government, industrial arts,
American History, physical education, domestic arts, or business

education."
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Other Restrictions

1. The non-public school must accept "supervision" in
education as specified in s. 115.28 (1) and (3) of
the Wisconsin Code.

2. Elementary schools must meet standards for admission
to public high schools (Wisconsin Code s. 118.145).

3. Non-public high schools must be accredited by a
national accrediting organization and must meet the
standards for transfer to public high schools.

4. Teachers must have qualifications equivalent to those
which would be required for similar teaching in the
public schools, except if the teacher was already
employed at the time the act became effective.

5. The school must maintain an accounting system ade-
gquately showing the cost of secular and all other
education, and the accounts must be open to state
audit.

6. The school must be in compliance with Title VI of the
Civil Rights Act of 1964, and must file a statement
indicating that it will admit residents of Wisconsin
without regard to race, creed, color, or national oxrigin.

7. The school must comply with compulsory attendance laws.

Other Legislation Pending

In addition to several bills altering individual =ections of
the above plan (1969 Assembly Bills 251, 1054, 801, 779), there is
a purchase of secular services bill, 1%69 Assembly Bill 563, which

bears a strong resemblance to Pennsylvania's statute.




Court Challenges

Three of the nonpublic school aid programs summarized in this
appendix have been challenged in federal courts on the grounds that
they violate the Establishment Clause of the First Amendment and tche
Equal Protection Clause of the Fourteenth Amendment to the United
States Constitution.

The Pennsylvania purchase of secular services proc¢ram was
found to be constitutional by a three judge federal district court

last December. Lemon v. Kurtzman, 310 F. Supp. 35 (E.D. Pa. 1969).

The decision has been appealed and will be heard by the Supreme Court
this winter. '

The Rhode Island program, by contrast, was held to violate
the Equal Protection Clause by a three judge federal district court
last June. DiCenso v. Robinson, 316 F. Supp. (D.R.I. 1970). It will

also be reviewed by the Supreme Court this winter.

Finally in October, a three judge federal district court held
the Connecticut purchase of services program violated the Establish-
ment Clause. Johnson v. Sanders, Civ. No. 13432 (D. Conn., Oct.l1l5,
1970).
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APPENDIX F

TREATMENT OF TITLE I FUNDS IN A DEMONSTRATION

One of the issues which must be resolved by *he local com-
munity in planning for a voucher demonstration is how to coordinate
the distribution of funds from Title I of the Elementary and Secondary
Education Act with voucher funding. Coordination efforts must, of
course, take into account the basic intent of the Act. Congress set
forth the purposes of the Act in a declaration of policy which pre-

cedes the substantive provisions of the Act:

In recognition of the svecial educational needs

of children of low-income families and the impact
that concentrations of low-income families have on
the ability of local educational agencies to sup-
port adequate educational programs, the Congress
hereby declares it to be the policy of the United
States to provide financial assistance ... to local
educational agencies serving areas with concentra-
ticns of children from low-income families to
expand and improve their educational programs by
various means ({including preschool programs) which
contribute particularly to meeting the special
-educational needs of educationally deprived
children.}

In order to accomplish this purpose, the Act provides that Title I
projects must be "designed to meet the special educational needs of
educationally deprived children in the schonol attendance areas having

. . s . g 2
high concentrations of children from low-income families."® Presumably,

120 u.s.c. §241(a).
220 u.s.c. §241(e).
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this statutory provision was enacted because Congress felt that it was
more expensive to eduacate a low-income child in a school largely
composed of low-income children than it was to educate the same child
in a school in which most of the students are from a higher socio-
economic background, and that school districts with high concentrations
of poor students were likely to have a lower vax base and therefore

to have fewer funds available for educational services. Under both
theories, schools in such districts would be in greater need of
financial assistance.-

Whatever the rationale, this requirement is likely to pose
problems for coordinating Tit.e I funds with a voucher program.
Eligibility for Title I funds depends on both income and attendance
at an eligible school. It would be impnssible, therefore, to identify
eligible children before they had selected their schools and award
them a share of the Title I funds as part of their voucher without
violating the apparent intent of Congress.

There are at least three approaches which might be adopted:

1. Title I funds could continue to flow as they had in

the past in the demonstration area. The funds would
thus supplement voucher funds.

2. Title I funds might be supplanted entirely within
the demonstration population. The freed Title I
funds might then be either (a) concentrated on
eligible schools and students outside the demon-
stration areal(in the event that the district was
larger than the demonstration site) or (b) con-
centrated on students in higher grades who lived
in the demonstration site but were not included

in the demonstration population.

3 . .
See Yudof, The New Deluder Act: A Title I Primer, 2 Inequality in

Ecucation 1 (1970) published by the Harvard Center for Law and
Edacation for a more complete discussion of Title I.




3. Title I funds might be used to supplant the

compensatory OEO funds for eligible students.

1. Continuation of Title I Funding

It might be decided that Title I funds should continue to flow
to eligible students in eligible schools in the voucher area just as
they had prior to the demonstration. This would have the virtue of
continuing the present Title I procedure, with which local and federal
personnel are presumably familiar. Title I guidelines define eligible
schools as those whose concentration of low-income children is as
high or higher than the percentage of such children in the district
as a whole.4 (If all schools have similar concentrations, all may be
eligible). Low-income children are defined as those who (1) have
family incomes of less than $2000 per year or (2) are receiving Aid
to Dependent Children.

Allocation might be somewhat complicated by the fact that most
districts presently compute eligibility by using residential income
statistics, because attendance at public schools is generally based
on residence. Under a voucher system, family choice would be the
allocation mechanism. The regulations do, however, provide for
counting the actual number of low income students in particular
schools in this event,5 so the change should not be difficult, par-
ticularly if school income statistics were being computed already for
the purpose of allocating the compensatory voucher funds.

Another difficulty with this approach is that there are severe
restrictions on the use of Title I funds to help children in non-
public schools. Thus public voucher schools would end up with more

money than non-public voucher schools with similar students.

4ESEA Title I Program Grade No. 44, Guidelines 1-1, March 18, 1968.
5
Id.




2. Redistribution of Title I Funds Outside the Demonstration Population

Altermatively, a school district might choose to redistribute
present Title I funds to students outside of the demonstration popu-
lation on the grounds that educationally disadvantaged students in
the area were receiving OEO compensatory funding. Title I funds would
go eit ier to higher grade levels, to pre-school programs, or to
cther geographic areas in the district. This option would have the
advantage of achieving greater overall equity between the demonstra-

tion population and the rest of the pupils in the district.

3. Supplanting Voucher Compensatory Funds with Title I Funds

OEO might want to supplant some voucher compensatory funds
with Title I funds. There are several severe obstacles to this.

First, the Act 1s aimed only at disadvantaged students in schools with

a higher thau average concentration of disadvantaged students. As

a result, Title I funds could mot simply be added to the vouchers of

all disadvantaged students. e I funds would have :0 be restricted
to students who enrolled i: ible schools, with OEO funds being
used to augment the vouc! of similar students in other schools.

These bookkeeping arrangements would have to be made after all students

were admitted to a school, so that the LEA could determine which schools

received Title I compensatory payments and which received OEO payments.
Title I funds come with many administrative restrictions that

might create further problems. Unless the restrictions were waived,

Title I funds could bz expended only in very limited ways. Funds

may be used in nonpublic schools, for example, only to provide public

school personnel (and only to the extent necessary to provide special

services such as therapeutic, remedial, or welfare services,

broadened health services, school breakfasts for poor children, and

guidance and counseling services). Moreover, the funds can only

be used for those educationally devnrived children for whose needs the

special services were designed, and they can only be used when such
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services are not normally provided6 by the nonpublic schools. Further-
more, Title I funds could not be used to pay the salaries of teachers
or other employees of nonpublic schools except for services performed
outside their regular hours.7 Nor could they be used for constructing
nonpublic school facilitieé.8 Placing similar restrictions on all
compensatory voucher funds would clearly be unworkable. Limiting the
use of some but not all of the compensatory funds received by a

school would be an administrative nightmare.

Perhaps the most serious objection to an attempt by OEO to
substitute Title I compensatory funds for OEO compmensatory funds is
that it eliminates the major incentive for a local district to
participate in the demonstration. Options one or two, therefore,

seem the best approach to coordination with Title I funds.

645 C.F.R. 116.19(e).

345



SELECTED.BIBLIOGRAPHY ON VOUCHERS

Carr, Ray A. and Gerald C. Haywarl. “"Education by Chit: An Examination

of Voucher Proposals" Education and Urban Society, February,
1970. '

Clark, Kenneth B. "Alternative Public School Systems." Equal
Education Opportunity. Cambridge, Mass.: Harvard University

Press, 1969.

Clayton, A. Stafford. ;“Vital Questions, Minimal Responses," Phi Delta
Kappa, September, 1970.

Coleman, James S. "Incentives in Education, Existing and Proposed."
Johns Hopkins University. (Mimeographed).

Coleman, James S. "Toward Open Schools." The Fuplic Interest. Fall,
1%67. !
Coons, John E. "Rec¢reating the Family's Role in Education.'

Inequality in Education, Harvard Center for Law and Education,
March 16, 1970.
!

Coons, John E., Wiiliam H. Clune III, and Stephen D. Sugarman.
"Educatiorial Opportunity: A Workable Constitutional Test for
State Financial Structures." California Law Review. Berkeley:
California Law Review, Inc., Vol. 57, No. 2, April, 1969.

/
Coons, John E., William H. Clune III, and Stephen D. Sugarman.
Private Wealth and Public Education. Cambridge, Mass.:
Harvard :University Press, May, 1970.

Downs, Anthony., "Competition and Community Schools,"” written for a
Brookirngs Institution Conference on the Community Schools held
in Washington, D.C., December 12-13, 1968, Chicago, Illinois.
Revised version, January, 1969.

Friedman, Milﬁon. "The Role of Government in Education." Capitalism
and Freedom. Chicago: University of Chicago Press, 1962.

Fuchs, Estelle. "The Free Schools of Denmark." Saturday Review.
August 16, 1969.

Havighurst, Robert J. "The Unknown Good: Education Vouchers™ Phi
Delta Kappa,September, 1970.

Janssen, Peter A. "Education Vouchers." American Education.
Decenmber, 1970.

Z/347



Jencks, Christopher. "Giving Parents Money for Schooling." Phi Delta
Kappra, September, 1970.

Jencks, Christopher. "Private Schools for Black Children." The New
York Times Magazine. November 3, 1968.

Jencks, Christopher. "Is the Public School Obsolete?" The Public
Interest. Winter, 1966.

Katzman, Martin. "The Pricing of Municipal Services,"

The Urban Institute, Washington, D.C., 1970.

prepared for

Krughoff, Robert M. "Private Schools for the Public.” Education and
Urban Society. Vol. 2, November, 1969.

Levin, Henry M. "The Failure of the Public Schools and the F:ree
Market." The Urkan Review. June, 1968.

The National Observer. "Parents Would Buy Schooling with a Vouché&r.”
February 2, 1970.

Sizer, Theodore and Phillip Whitten. "A Propusal for a Poor Children's
Bill of Rights." Psychclogy Today. August, 1968.

Smith, A. The Wealth of Nations. WNew York: Random House, 1937.

A Study of the American Independent School. How the Public Views
Non~Public Schools, Cambridge, Mass.: Gallup International,
July 29, 1869.

West, E.G. Education and the State. ILondon: Institute of Economic
Affairs, 1U65.

348



