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FORFWORD

The December, 1972 Michigan Supreme Court ruling reiative to agricultural
enployers wnder the Workmen's Compensation Act has resulted in many questions
from farmers, farm employees, and those advising these people., The [»llowing
information is an attempt to answer some of these questions. If the material
herein does not answer your specific questions, please contart the author,
or Workmen's Compensation Bureau, Michigan Department of Labor, 300 E. Michigan
Avenue, Lansing, Michigan 48926.

il



Nernonen

CLARTFICATION OF WORKMEN'S COMPENSATION INSURANCE

HISTORY
‘ " The Michigan Workmen's Compensation Act was passed in 1912, but it did

not cover agriculture. A 1967 amendment brought agriculture under the Act,
but 1n a speclal way. Agricultural enployers were categorized separately
from other private employers and thelr employees were treated differently
than employees of all other private businesses. Under that amendment, the
law read as follows: |

from Sec. 115 () - This Act shall apply to all agricultural employens

0§ 3 orn mone negularn employees paid hourly wages orn salanies, and

not pald on a piecewonk basis, who are employed 35 or more hounrs

per week by that same empLoyer for 13 on more consecutive weeks

durning the preceding 52 weeks. Covenrage shatl apply only to such

regularly employed employees. ‘

from Sec. 115 (e) - AL agricultural emplLoyers of 1 orn mone employees

who are employed 35 on more hownws per week by that same employen

jon 5 on mone condecutive weeks shall provide for such employees--

medical and hespital coverage--fgon cll personal (njuries arising

out of and n the cournse of employment sufgfered by such empfoyecs

net othemwisc covened by this Act,

On December 21, 1972, the Michigan Supreme Court ruled that the special
treatment accorded agricultural employers and thelr employees under the Act
was unconstitutional. From that date on, farm employers have been included

in the "private employer" category alcng with all other private employers.

EMPLOYERS COVERED
The law ndw covers priva'ce employers (including farmers) in the follow-
ing way: '

Sec. 115 (a) = This Act shall apply 1o all private employers. . .
who negularly employ 3 or mone employeed at 1 time.

Sec. 115 (b) - ALL private employers. . . who regularly employ

Less than 3 employees if at Least 1 of them has been negularly

employed by that same employer forn 35 on mone houns pen week fon

13 weeks on Longer durning the preceding 52 weehs.

This statement is much more comprehensive than the one that applied before
the 1972 Supreme Court ruling. The following points are relative to this

"ew" law:




a) there L no minimum length of employmeont whero thwe o tmore ompleyees
are involved, (For interpretation, see "regularly employ defined"
below.)

b) ‘Therec 15 nothing about "hospital and medicul coverage only." If
an enployee comes under the new law, he has full coverage.

c) There it nothing about consecutive weeis. Too .aw stuses "L5 Wowl
or longer during the preceding 52 weeks."

d) There is nothing about coverage "applying only to such erployees.”
If one employee works long enough to com: wunder the Act, aill other
employees of that came employer automatically come under thne Act.

e) There is no difference in treatment on the basis of how an employee
is paid. Plece rote workers have the same coverage as all other

workers.

"REGULARLY FMPLOY" DEFINED

The Act applles to all private employers who regularly employ three or
more employees at one time. Thls statement 1s, of course, open to interpre-
tation and we woti't be absolutely certaln how it applies to farm employees
untll a claim is contested.

There are some facts, however, that can serve as guidelines. In past
Workmen's Compensation hearings where thls term has been contested, the Appeal
Board has ruled that where there is a pattern of employment such that an

. employer hires three or more workers for a special job and then follows this
practice time after time, he 1s subject o the Act. This decision would
suggest that when an employer hires three or more workers for annual harvest—

" Ing, pruning or cultivating, he would be subject to the Act, Also, the Board
has ruled that "part-time" labor constitutes regular employment. Finally,

'the intent of the Workmen's Compensation Act is to protect the employee.




In the past when cases have come before the Workmen's Compensation Appeal

Board, their rulings have reflected this intent.

"13 WEEKS" CLARIVIED
An employer may be required to cover an employee witﬁ Workmen's Compensa-
tion even thc i the employee has not worked 13 weeks, Note the following: |
a) Past decisions would Indicate that the 13 weeks refer to the joo
and not the employee. Therefore, if an enmployee is hired as a
milker and after 10 weeks, leaves and is replaced by another milker
and the second milker is hurt-after 4 weeks on the job, he may come
under the Act.
b) If an employer hires one full-time regular employee and he has an
accldent before the 13 weeks is up, he probably would come under
the Aét because it was the employer's intent to employ him more
than 13 weeks,
c) The 13 weeks need not be consecutive and are counted back 52 weeks
from the time an accldent occurs. For example, if a farmer employé
a man for elght weeks during June and July of one year and then
erfploys him again in March of the following year and the employee

is hurt after working only five weeks, he 1s covered by the law.

EMPLOYEES--MINCRS, PARTNERS, SPOUSES

The law states:

from Sec. 161 (1b) = An employee as used in this Act shall mean

every person 4n the servdee of another, under any contract of hine,
express on implied, 4including aliens, any person regularnly employed
on a fubl-time basis by his spouse having specified houns of employ-
ment at a specified nate of pay, working membens of partnerships
necediving thenefrom wages inrespective of profits, any person insuwred
§or whom and to the extent premiums are paid based on wages, eawn~- . -
Angsd or prnogits, and minorns, who shall be considered the same as

and have the same power to contract as aduli employees.




If an employer pays his minor children wages, they are employees under

the law. The fact that their employer 1s also thelr parent does not exempt

them. ud

A partner or a spouse may be excluded from coverage. The law states:

Sece 161 (2) = Any policy on contract of workmen's compensation

Awunance, by indorsement, may exclude coverage as to any one ok
more. named pantnerns on the spouse cf an employer who L& an Lndi-
vidual, No such spouse or partnen so excluded shafl be subject

to the provisions of this Act.

EMPLOYEES=-WHEN  AND WHERE

A question often arises concemming whether or not an employee i1s covered
when he 1s not actually tolling. The law states:

Sec. 301 (2) - Every employee going to or from his work while on
the premises where his work L4 to be performed, and within a reason-
able time bedone and after his wonking hourns, shall be preswnmed

to be in the cowse of his employment.

CONTRACTING, CUSICM HIRE

A farmer could find himself in a situation in which he would have to pay
compensation to an employee of a contractor. The law states:

trom Sec. 171 (1) = 1§ any employer subject to the provisicns of
this Act, (1 this scctlon neferned to as the princdpal, contracts
with any othen penson, 4n this section neferrned to as the con-
tuacton, whe {8 not subgfect Lo this Act on who has not complied
with the prouisions of section 611,* and who does not become
subfect to this Act or comply with the phovisions of section 611
prion to the date of the injury on death fon which claim is made
forn the execution by on unden the contractor of the whofe on any
part of any work undertaken by the principal, the principal shall
be £iable to pay to any wonkman employed in the execution of the
work any compemmon waden this Act which he would have been
LiabLe to pay 4ig that wonkman had been {mmediately emplLoyed by him,

from Sec. 171 (2) -~ The princedipal, in case he pays compensation
X0 the employee 0§ such contracton, may recover the amount so0 paid
An an action against such cont/mc/ton.

¥Sec. 611 describes alternative methods of insuring.




CTMds swgrests that betore a farmer signs o contract wlth a contractor,
he should ask that contractor to provide him with on official certificite
of Insurance. Also, if a farmer A custom hires a neighboring farmer B to
do a job such as combining, farmer B might be consildered an employee of
farmer A under the Act. Therefore, a percentage of the amount A pays B may
be considered as payroll by an insurance agent and Afs premium increased

accordingly.

ATTEMPTS 'IU AVOID THE LAW

Managing a business lncludes, among other activitles, sirategies to
reduce costs. Some employers would attempt to take actlons relative to
Workmen's Compensation insurance as one way to do this. DBelow are a few
actlons he should not take:

- Written agreement: A statement signed by the worker releasing the

employer of obligations is not valid. The law states:

Sec. 815 = No agneement by an employee 1o waive his rights to

. compensation under this Act shall be valid except that employees

ox thein dependents as defined in section 161, * after Anjurny

only, may elect as provided in section 161,

Some contractors have been known to offer- such a statement in lleu of
a certificate of Workmen's Compensation insurance. Agaln, such a statement
is not valid. 4

- Work scheduling: It 1s 1lleggl to disc¢harge one worker and employ

another without a work stoppage 1f the purpose of the discharge is to evade
the Workmen's Compensation law. Such action would make the employer subject
to paying Workmen's Compensation benefits himself plus a fine and imprisonment.
(See "Ignore the law" below.) 4

¥Section 161 is the definition of employee.

1
i




- Ignore the law: Some employers, especially those with small payrolls,

might be tempted to take a chance that thelr employees will not be injured
and thereby save the premium cost. It's not worth the risk. First of all,
it is 1llegal. The law states:
Crom Sec, 6U1 = An employer who fails Lo comply with the ProvLsLions
0§ section Lé”* i guilty of a misdemeanon and shall be gined nct
Leass than 510.00 non mone than $100.00, on impaisoned in the county
Jall gorn not Less than 30 days nor mone than 6 months, on both,
Each day's pailure 44 .a separate offende,
Second, if an embloyee were injured or killed, the employer would have to
.pey all benefits which might amount to several thousand dollars per year
for many years.

- Negligence is no defense: An enployer might believe that the only

way an employee could be injured would be through his own negligence and
therefore Workmen's Compensation insurance would not be necessary. Not only
would the erployer be subJect to a fine for noncompliance, but negligence
i1s no defense. The law states:
Sec, 141 = In an action to recover damages for personal injury
sustained by an employee in the cowwse of his employment on fonr
death neswlting from personal infurnies 8o sustained it shall not
be a defense:

(a) That the employee was negligent, unfess it shall appear
that such negligence was wilful,

(b) That the infury was caused by the negligence of a fellow
employee, ox

(c) That the employee had assumed the nishs inherent in or
Ancidental Lo, on anising out of his employment, or arnising grom
the failurne of the employer to provide and maintain safe premises
and suitable appliances. _ :

THE INSURANCE CARRIER'S OBLIGATIONS

- All businesses and all employees of the employer are covered: An

employer often adds an entefprise and/or adds employees during the life of

#Section 611 describes altermative methods of insuring.

O




his policy. He mny wonder whether his policy covers these new workers. The
law states:

See, 621 (0) - Scepe 0f contract. (e} That thia insuwrance contract

on policy shall gorn all purposes be held and deemed to cover all

the busdinesses the sadld employen 4s engaged in at the time of the

Lssuance uf this conthact on policy and all othen businesses, L

any, the unployer may engage 4in during the £ife thereof, and all

employees the employer may employ in any of his businessed dwrning

the perndod covered by this policy.

If an employer Increases his labor force and thereby his payroll during
the 1life of the policy, his premium will be increased as a result of the audit;

at the ting of renewal,

- Carrier pays all costs: The Act spells out the amounts that will be

pald to an employee in compensation and benefits. It also goes on to state
that: |

Sec, 621 (2) = . + . the {nsurer issuing the policy hereby contracts
and aghees with the insuned employer. [f) That Lt hereby assumes
all obligations imposed upon the employer by his acceptance of the
Michigan Workmen's Compensation Act, as farn as the payment of com-
pensation, death benefits, medical sungical, hodpital care or
medicine and rchabilitation servdce {8 concerned,

EMPLOYER'S PROIECTION FROM OTHER ACTIONS BY EMPLOYEE

If an employee who is covered by the law is injured but feels his com-
pensation under the law is not sufficlent, he cannot take action against the
employer for additional payment. The law stabes:

from Sec, 131 - Where the conditions of Liability unden this Act

exist, the night to the recovery of compensation benefits as pro-

vided in this Act shall be the excluaive nemedy acainst the

employe. :
WHEN THE LAW DOES NOT APPLY

An employer must provide Workmen's Compensation coverage for his employees
ifhe ", .. regularly employs 3 or more employees at 1 time. . M or", . . em=
ploys less than 3 if at least 1 of them has been regularly employed by that




same employer for 35 or more hours per week for 13 weeks or longer during the
preceding 52 weeks," |
Many farmers who employ labor do not have enough employees to meet these

" minimums. For example, many farmers employ one or two people to help during
haivest for two or three weeks, or employ one person for two or three Hours
per day to help with chores. Such farmers would not he reguired by law to
caxrry Workmen's Compensation insurance and ermployees ¢f these farmers would
not be protected by the law.

| Those employers who do not employ enough lsbor to come wunder the Act have
three choices: a) Buy Workmen's Compensation insurance; b) Buy E.mplo&er's
Liability inswance; or ¢) Buy no insurance, Any employcr should choose (a)—
buy Workmen's Compensation insurance, There are many sltuations when it is
not entirely clear whether an injured employee qualifies for Workmen's Compensa—
tion. If it is ruled that he does and the enpioyer does not have Workmen's
Compensation insurance, he may be in serious troubie. However, if he has a
Workmen's Campensation policy, all his employees are covered whether they
come under the Act or not. If he chooses (b)=—employer's 1iability insurance-— ‘
the employee has no pmtection when injured except to sue his employer, Since
this insurance has a limited coverage, a serious accldent might result in
claims well above the limited coverage. The choice of (¢)—no insurance—
could result in the loss of the farm .througm payment of a claim from a serious

accident.

THE COST

- Rates. The Michigan Workmen's Compensation Rating Bureau has set up
a classification system for all employers and has set a maximum prendum rate
for each class of employers. These rates are reviewea amualjy and adjusted

relative to the clalms processed in each class.



The furm classes are listed below along with the present premium ratec.
A "farm" accordings to the Workmen's Compensation Bureau shall include stock,
dadry, poultry, thult, tur-bearing animals and truck farms, plantations, ranches,
nuraerles, rmnges, precnhouses or other similar ctructures used primurily for
the ralsing of apprleultural or horticultural cocmmoditlies and orchards.

PR

Table 1 == Michiyan Workmen's Compensation Ingurance Procdas wutes Ser D.00
of Payroll, Set Decerber 1, 1972

. . mate
taam Classifications I Auan

Dairy or Livestock Farms--All employees other than -
inservants—including drivers® . . . . . . . e 4 0 . .. . 87

barm Machinery Operation—By Contractors—
INCLUGINE AriverS. v v v 4 v v 4 o o 4 4 0 e 4 0 e e 0 0. T.38

FaITT}-—IVIElPkCTL OI" r;\r'u’lkb . . . . . . . . . . s 8 . . . . . . . 3-51’
Farms—No Other Category—including drivers® . . .. .. . . 6.72

Florists-=Cultivating or Gardening—
Including drlvele o o 6 o o 4 e s o o s o o o « s o o o o ca29

Fruit Packing oand Handling—Including drivers. . . « « . . . 3.09

Nurserymen=-inelwling incldental landscape
{';&ll"(l'(.‘niﬂg, dl'iVOI"S e & 8 8 & & 8 a 8 & 8 8 8 8 o 8 8 8 s @ 3. 5”

Orchards--All enployees otner’ than inservants—
Including Ariverse v v v ¢ v 4 6 4 6 e e e s s e 0 e e o« T.23

Poultry or Egg Producers, Hatcheries—No farming
operations—-inciuding drivers. . « « « v« v « « ¢« « « « « . H.50
Stables or Breeding Ferms—Training of race
horses, polo ponles and horses for exhibition ’
purposes—including jockeys, trainers, drivers . . . . . . 7.03
Tree Pruning, Spraying, Repairing, Trimming
or Fumigating—including drivers « « « « « « « ¢ « « « « « 8,02

Vegetable Packing and Handling—including drivers. . . . . . 4.38

aApplies to 211 acreage devoted to producing milk or cream and shall also
include the raising of cattle, hogs, cattle feeders, hog feeders, sheep
and goats.

bApplies to all garden vegetable crops and shall also include acreage devoted
to potatoes, dry peas, dry beans, sugar beets, berries, flower and vegetable
seed, cucumbers, and all grapes (table, wine, or ralsin).

CApplies to all acreage devoted to raising hay, alfalfa, all the cereal gralns
such as wheat, barley, rice, corn and ocats, all sorghums, flax and maize.

Source: Michigan Workmen's Compensation Rating Bureau.
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- Payroll idvislon., If an employer falls in two or more classcs and Keeps

good payroll records, the insurance company wi"ll charge the appropriate rates.
For example, 1f an employer has a large orchard business and also operates a
fruit packing and handling operation and is able to segregate the payroll
between the two, the Insurance company will charge $7.23 per $100 payroll pald
to employees In the orchard and $3.09 per $100 payrell pala to employees in
the t'rult packing shed. However, If' the payroll rocords do not show accurate
segreration by classification, the entire payroil will be segregatec on the
basis of prcportlonate acreages.

-~ Incldental Labor. The payroll for labor required to maintain the bulld-

ings and equipmert within a speciflc classification will be charged at that
classificaticn rate.

The payroll for labor to maintain animals for family use, to care for a
famlly garden, or raise crops to maintain work animals on the farm shall be
considered usual and incidental to the operation of the farm.

'The payroll for general supervision, household domestics, choremen,
chauffeurs not connected with any particular crop, fence repair and oad bulld-
Ing is Incldental to any type of farm.

- Minimum Premium. An insurance company has the right to charge a minimum

premium to cover t'.eir overhead costs. This minimum veries by farm class and
i 25 times the rate per $100 of payroll plus $30 for "loss and expense con-
stants." If, for example, a dairyman's payroll is less than $2500, his premium
would be about 3240 ($8.47 X 25 + $30). If his payroll exceads that amount,
his premium would increase by $8.47 for every $100 increase in payroll.

- The Farm's Claim History. If an employer has a relatively small payroll

and an average or better safety record, hils premium will reflect the rates

in Table 1. If he has had a very high claims record (many employees injured in
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the past), o conpany may retuse to carry him and he would be put in an insww
ance nool.

LT an emplover has a payroll that results In an average annual premium
ol' $750 or more, he is eliglble for an "experience rating." This means that

i1f he has & good salfety record his premium will be lowered accordingly.

UHEMPLOYMENT INSURANCE V3, WORKMEN'S COMPENSATION INSURANCE

Many employers confuse these two types of Insurance. Unemplcyment insur-—
ance provlides an employee with a wage for a perlod of time after he ras lost
hls job. Workmen's Compensation Insurance provides an employee with compensa-
tion for medical bills and lost time due to an injury on the job. At this

time, agriculture is exempt from the unemployment insurance law.

EMPLOYER'S CLAIM PROCEDURE
When an employee is injured, he must give notice to his employer who in

turm must see that the employee receives reasonable edical treatment. In

this regard, the liaw states:

from Sec. 381 (1) - No proceedings fon compensaiion for an Anjury
under this Act shall be maintained, unless a notice of the injury
has been gdver. te the employer with 3 months after the happening
therneod and unless the claim 4on co., »nsation with nespect to the
Anjuny, which claim may be either o/ on in wniting, has been made
within 6 months aftern the occwrthence of the same; or 4in case 04 the
death of the employee, within 12 months alten death; on in the event
of his physical on mental incapacity, within the §inszt 6 months
duning which the infjured employee 46 not physically or mentally
Lneapacitated from making a claim.

and that upon notice of an injury:

from Sec. 315 - The employer shall fwwish, or cause to be fuwwished,
to an employee who heceives a personal injuny arisding out of w.d
in the course of his employment, neasonable medical, sungical and
hospital senvices and medicines on othen attendance or trnewtment
recognized by the Laws of this state as Legal, when they are needed.
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EMPLOYEE BENEFTTS

The parts of the Act dealing with employee benefits are many, lengthy,
and complex. ‘'The benefits depend on the extent of the injury, the employee's
wage at the time of the Injury, the degree and length of disability, the
nurber' of dependents the employee has, and in some incidents the employee's
age. It would be lmpractical to attenpt detalled coversge of alil these points
here; instead, only the major ones will be discussed. I an erployee is
seriously injured, it would be to his benefit to request a copy of the Act
from the Workmen's Conpensation Bureau, Department of Labor, 300 E. Michigan
Avenue, Lansing, Michigan 48926,

| In general, costs covered and compensation paid are as follows.

When an enployee is injured, all reascnable medical costs are covered.
If he 1s unable to work for a period exceeding one week, compensation will
begin on the eighth day after the injury. If incapacity continues for two
weeks or longer or if death results from the injury, compensation shall be
computed from the date of the injury. If the Injury results in a need for
rehabilitation and/or prosthetics, these costs are covered. If an employee
is killed or dies as a result of injury, funeral expenses are paild and éupport
payments made to his dependents. If the employee 1s partially disabled and
can only work part-time, he will receive compensation based on the difference
between his wages before the injury and the wages he is able to earn there-
after. Some-partially disabling injuries result in a compensation of two-
thirds of the average weekly wages (within a minimun-maximum range) to be
paid for specific periods of time. Examples Include loss of a thumb which
merits 65 weeks payment, and the little finger which merits only 16 weeks.
Loss of an arm merits 269 weeks. ' |

Some injuries are defined as being total and permanent disabilities.

The Act lists a number of such injurles, but examples include: a) total
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and permanent loss of sight of both eyes, and b) loss of both 12gs or both

feet at or above the ankle.

COMPENSATION RATES

Each year the compensation rates are reviewed and changed if deemed

hecessary. Presently the rates are as follows:

(1) Total disabllity - Compensation payabie equal to 66 2/3 percent
of average weekly wage from date of injury, subject to the follow-
ing maximums and minimums (see colums 2 and 3 in Table 2 below).

(2) Permanent and total disability ~ Same rate as total disability but
for a period of 800 weeks. At the end of 800 Weeks, payments may
be continued under certain circumstances (see colums 2 and 3 in
Table 2 below).

(3) Death - Widows will receive weekly compensaﬁion of 66 2/3 of the
average weekly wage for 500 weeks from the date of death. Other
dependents will receive compensation until 21 and possibly longer
if mentally or physlcally handicapped (see colums 4 and 5 in

Table 2 below), In addition, $1,500 will be pald for burial expenses.

Table 2 — Weekly Workmen's Compensation Rates From 1/1/73 t0 « « o .

Nurber of Total Death
Dependents Disability .
Minimum Maximum MinTmum Maximum
0 $27 $ 93 — —
1 30 98 $27 $ 93
2 33 104 30 98
3 36 110 33 104
4 39 116 36 110
5 or more L2 122 39 116
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WHEN A CONTROVERSY ARISES
The employee, employer, or insurer can contact the Workmen's Conpensation
Bureau if there is a controversy over compensation. The law states:

Sec. 841 ~ Any controvernsy concerning compensation shall be sub-
mitted to the Bureau and aP? questions arnising unden this Act
shall be determined by ihe Bureau. The dinector shall be deemed
to be an {nternested party in all workmen's compensation cases

in questions of Law,

It further states:

Sec. BUT - Upon zhe iling with the Bureau by any party in interest
0f an application in wniting stating the general nature of any
claim as to which any dispute or controversy may have arisen, the
dinecton shall set the case fon hearning and shall designate a
hearning referce Zo hean the case.




