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FOREWORD

Our criminal justice system is in a stage of disintegration.
Our jails and prisons brutalize the inmates; there are few rehab-
ilitative programs available; and many released prisoners swear
vengeance upcn a society. which permits human beings to be so
maltreated. Our probation and parole services are largely under-
mannec¢, and provide inadequate community supervision. Judges are
undertrained and provided with few resources upon which to base
intelligent sentencing decisions. Piosecutors and defense
attorneys do not receive adequate training in law school, nor do
they fully understand the role they should play in the criminal
justice process.

There is nothing new in the statements contained in the above
paragraph. The President's Commission on Law Enforcement and
Administration of Justice, and many other commissions and study
groups, have amply documented the failings of our system. This
study of the employment problems of people with criminal records
carries the story of inadequacy and short-sightedness on society's
part much further. For it clearly illustrates that after subjecting
individuals to all the horrors of the system we continue to pronounce
a curse on them if they make an honest attempt to function in
the community. In our society the ability to work is the
benchmark by which an individval is judged. And just as clearly,

we have succeeded in erecting numerous legal, administrative and




customary obstacles to persons who have any kind of a record,
including those who are handled as juveniles.

This study documents, perhaps for the first time, the
innerdynamics of the system as it really operates on an individual
with a record. The way in which criminal records are handled,
frequently in opposition to stated legal and administrative
policy, brings out into sharp relief the dilemma of a person who
is asked on a job application form whether or not he has some

kind of criminal record. To lie or not to lie, that is the question.

As individuals with records so frequently find out, you are damned

if you do and damned if you don't. Listen to what an ex-con says:

for work, Joe, don't bother applying fpbr any of thosne

jobs I told you about and you'll save Jourself a bundle

of heartaches. Whenever you apply for any job, my advice
is not to mention your record. That's right, lie to 'em.
I1f they have a place on the employment application where

it asks you if you've ever been convicted of a crime, put
down N-O, no! If you don't, you're screening yourself out
of 75 percent of all jobs, and damned near 100 percent J.f
the better jobg. You have to look ahead too, Joe. Big
Willie, the trustyland barber, has a brother working for
one of the big steel companies. A friend got him the job,
white collar too. That was seven, eight years ago, He's
still on the same job, but guys who have only been with the
company two or three years are moving right up the line to
higher job classifications and better pay. Why? His boss
told him why. He's got a record, and tha company knows it's
on his original employment application. His boss told him
ne was terribly sorry, that it wasn't his fault, but the
higher-ups passed him up because fifteen years ago he served
two years in prison. See, Joe, crime don't pay, because
they ain't never going to let you up once they got you
down. That'as just the way it is.

"Now if you're out there on the :glckl and looking

Go ahead and tell ‘em if you want to, Joe. You're
taking a chance no matter what you do. If you tell ‘em, you
don't get the job most of the time. If you don't tell ‘em,
and they find out, they fire you. You know Louie, the
cellhouse clerk’ He got a job and didn't tell ‘'em about
his record. Louie's parole officer came around checking on
him and blowed the job for Louie. How do ycu like them
apples? And Gabby, the four blogk runner, went out and
got a job that'll knock you out. He was hired as a credit
investicator! Yah, handling confidential financial reports
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all day long. While he was still on parole too. His
parols officer was an OK guy and said more power to ‘em.
wWell, it took about two months because the employment
application investigation isn't handled by regional
offices but is done by the main office in New York.

Oone day his boss calls him in, red-faced and all, and
says to him, why didn't you tell us? Louie says, if

I'd told you, would you have hired me? His boss says, of
course not! Louie was canned."*

Although this study concentrates on civil service at the state and
local level, its findings and recommendations are really applicable to
the entire job market and to many private employers as well. The findings
and recommendations of this study offer a blueprint for the reform of our
national, state and local legal and administrative structure as it relates
to people with criminal records and their attempts to find a job. There
are model state laws suggested for realistic and effective expunging and
annullment of conviction records, a juvenile record act which effectively
prevents such records from being used when a job, license or bonding is
at stake, and a suggested state civil service statute which sets the
tone for state policy as encouraging the employment of individuals with
records and which provides gnuidelines for the civil service commission

or employing agency.
In addition, the study illustrates the obstacles which begin with

the job application form. The Qquestions asked undoubtedly deter indiv-
iduals with criminal records from even filling out the application form.
The study suggests tctal reconstruction of that section of the job

application forms so as to make clear that a criminal record will not by
itself prevent an individual from obtaining a job.

.

3riswold, Misenheimer, Powers, jand Tromsnhauser, An Eye For An Eye,
p- 265-266 (1970).
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But the most striking finding and recommendation in this
study relates to the axistence and influence of arrest records
sheets on perhaps one quarter of the population of the United
States and the inadequate and distorted picture they may give of
an individual's contact with the criminal justice system. In my
opirion, the study documents beyond any reasonable doubt, that
the existence and dissemination of these records amounte to an
organized attempt by our society which prevents many individuale
from functioning.

It is clear that action by the states or through the courts
is an inadequate remedy. Although less clear, the basic elements
for supporting Federal intervention have been set forth with
precision and clarity. Undoubtedly further study will be necessary
and it is now going on. The important thing is to move with
dispatch to correct a problem viaich is now a national disgrace.
Arrest rceords not followed by conviction should never be the
basis upor which to rcject an application for a job, license or
bond.

The existence of this study and others, combined with the
interest expressed by officials of the United States government
and the American Bar Association, point to a convergence of
interests which may not be repeated in the near future. 1If ever
the time was propitious for an organized assault upon an outdated
legal and administrative structure, it is now. The price we pay
for continued reliance on a system which fails to rehabilitate,
and worse which distorts and prevents human capabilities, is the

specter of an increasing number of embittered and alienated

individuals who will continue to explode in the faces of our
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children and their children. 1t is in our self-interest tc provide L
a structure which encourages an individual to take his place as a

functioning and productive member of society.

samuel Dash, Directonr
Institute of Criminal Law & Procedure
Georgetown University Law Center

ERIC]

Toxt Provided by ERI




Introduction®*

Previous studies of criminal records and employment have been
largely limited to examing the practices of | a ployers as
they related to ex-offenders. But few have been found which examined

the practices of state and loca. government. Moreover, statistics

indicate that over thirteen million persons are employed in state
and local government, this being approximately 15% of the nation's
total labor force. (As of December, 1971). All trends indicate a
rapid expansion of employment possibilities. These factors dictated
the thrust of this study.

The major conclusion of the study has been that the primary
objective must be the reform of our legal and administrative structure
at the state and federal level. This is initially reflected in the
recommendations for both federal and state legislation. Other
recommendations relate tr. changes :n the format of job application
forms and rules and regulations governing eh§ processing of applicants
with records. The job application forms must be completely revised
in terms of the questions asked and the guidance they give to the
applicant. There must be clear and procilh mcandards promulgated by
civil service cormissions and distributed to porsonﬁel department
employees and job applicants. In short, the subject must be brought

out in the open.

* See Appendix A for statement ¢f methodology used in the
survey.




Obviously a massive job of education must be undertaken before
the person with a criminal record can be fairly treated in our
society. This was not within the purview of the study. But clearly
the reeducation of people must be preceded by legal and administrative
reform.

The American Bar Association, through its Special COniuic;n on
Corractional Services and Facilities and its Section of Criminal Law
has already pledged to use the findings and recommendaticns of this
study as a starting point to energize state and local bar associations
to spark the legislative and administrative changes which will be
requized.* The Department of Labor is already operating experimental
bonding programs and New York licensing practices as related to indi-

viduals with conviction records are being examined.**
This project could not have been undertaken or completed
without the generous help from many people in the Manpower Administration

of the U.S. Department of Labor. Among these was the constant

* The Labor Depar+ment has made a substantial grant to the
American Bar Association for this purpose.

** Por information concerning this pilot program write Manpower
Administration, U.S. Department of Labor, Washington, D.C.

20210, and ask for the Federal Bonding Program, Questions
and Answers (1971).




encouragement, support and understanding given to the Project
Director and others by William Paschell, Chief, Special
Manpower Problems Group. This support would not have been
possible without the firm back-up of Mr. Paschell's superior,
Howard Rosen, Director, Office of Research and Development.
Project staff of the survey continually received sympathetic
encouragement and assistance from all Manpower Administration
personnel, including Joseph W. Collins, Jr. and Eugene Johnson.
It has been a pleasure for members of the Institute of Criminal

Law and Procedure to have participated in this joint venture.




Summary of Findings and Recommendaticns

l. Finding -- Arrest records as job barriers -- Most juris-

dictions ask about arrest records. Arrast records are grounds for
not hiring in many jurisdictions. Many Americans have arrest records
(not followed by conviction). Criminal records kept by law enforce-
ment agencies are frequently inaccurate. The problem is national in
scope and not susceptible to being corrected by state legislation or
court action. See Chapter 8, Arrest Records.

Recommendation -- Federal legislation should prohibit all public
or private employers from asking about arrest records on job applica-
tion or other forms. Law enforcement agencies should be prohibited
from divulging arrest records (not followed by conviction) where a
request for record information concerns an application for a job,
license, bonding, or any civil right or privilege.

2. Finding -- Inadaquate expungement apd annullment statutes --
Many states have such statutes, but most have proven inadequate con-
cerning their effect when a person with an expunged record applies for
a job. Many do not delineate the meaning of expungement or annullment.
See Chapter 5, Annullment and Expunging Statutes.

Recommendation ~- States should enact annullment and expungement
statutes which require persons discharged from probation, parole and
imprisonment to be informed of their right to apply for expungement

and annullment. The court should grant such an order unless it finds

the order inconsistent with the public interest. The court should




state its reasons for not granting an order and its refusal should
be appealable. If within two years following a termination of pro-
bation, parole, and final discharge from prison an order has not been
granted, and no subsequent conviction has occurred, the court should

enter an order on its own motion.

The statute should further provide that the effect of an order
expunging and annulling a conviction should be to prevent inquiries
about such a conviction being made as they related to an application
for a job, license, bonding, or any civil right or privilege. 1It
should require that law enforcement agencies be notified and therefore
put on notice that they may not divulge the record for these pruposes.
See Model Annullment and Sealing Statute at p. 74.

3. Pinding -- Confidential status of juvenile records --
Despite state statutes relating to the confidentiality of juvenile
records evidence indicates  that employers frequently have access to
them. Pew states have statutes requiring the sealing and subsequent
physical destruction and obliteration of juvenile records after an
appropriate period of time. See Chapter 2, State Juvenile Policies
and Their Effectiveness.

Recommendation -- States should enact » Use of Juvenile Record
Statute which provides for all records to be sealed. Except for sen-
tencing and certain law enforcement purposes, such records should not

be released where a request for information is related to an applica-

tion for employment, license, bonding, ar any civil right or privilege.




Records of juvenile proceedings where no adjudication is entered
should not be released under any circumstances.

The statute should explicitly require that juveniles be informed
of these procedures and how the status of their juvenile record relates
to whether or not they must acknowledge this record on any applications
or in any other proceedings.- .

Two years after a juvenile proceeding, and where no subsequent
adjudication or conviction has occurred, the entire file and record
of the proceeding should be destroyed and odbliterated by order of the

court. See Model Use of Juvenile Record Statute at p.34.

4. Finding -- Civil Service atatutes as barriers -~ Civil

service statutes, which vary in the different states, invariably offer
inadequate guidelines to civil service commissions and personnel
directors. Most use language whicr could be, and apparently is,
grounds to exclude large numbers of individuals with criminal records.
Few statutes state that applicants with criminal records may be eligible
for civil service employment. Pew statutes provide for any amelioration
of the effect of a criminal record. See Chapter 3, Civil Service
Statutes and Rules.

Recommendation -~ Civil service statutes should have an express
provision statinj that 1.0 person with a criminal conviction record
shall be automatically disqualified from taking a civil service exam-

ination. Such statutes should also specify that such applicants are

entitled to equal processing under the rules. Pinally they should




provide guidelines for hiring officials to use in making their discre-~
tionary hiring decisions. See Model Civil Service Criminal Conviction
Statute at p. 47 .

5. Finding -- Criminal record inguiries by civil service --
Almost all jurisdictions ask about criminal records. Few state that a
record does not automatically disqualify the applicant. See Chapte: 1,
Analysis of Job Application Forms.

Recommendation -- All job applicants should be advisec that a
criminal record does not automatically disgualify the applicant. See
Pinding and Recommendation No. ¢.

6. Findinqg -- Review of juvenile records by civil service <+-

State statutes regard juvenile records as non-criminal, and not a

conviction. They frequently specify that it is not grounds for civil
service disqualification. Yet few jurisdictions advise the applicant
to exclude a juvenile record on the job application forms. Some
jurisdictions specifically ask for the inclusion of juvenile records.
See Chapter 2.

Recommendation -- Job application forms should advise applicants
to exclude any juvenile record.

7. Pinding -- Pew jurisdictions advi;o applicants to exclude old
crimin;l records which may have little value in determining the appli-
cant's present status. See Chapter 1. ,

Recommendation -- The model annullment statute would remedy this

problem. In the alternative, job application forms should declare a

period of time beyond which criminal records need not be revealed.




8. Finding -- Lack of civi vice lines as rier --
Civil service regulatiorg which govern the processing of individuals
with criminal records are either non-existent, inadequate, or not
communicated. This permits personnel employees to screen out appli-
cants with crimina records using discretion unregulated by any stand-
ards. See Chapter 3.

Recommendation -- Clear rules and regulations should be promul-

gated, distrubuted and followed-up by discussion of their meaning.
In particular, they should be made available to job applicants prior
to forms being filled out or examinations being tal:en.

9. Finding -- (Civil service employment deiays -- Some juris-
dictions had lcag delays between submission of an application and a
job decision. 1Individuals leaving prison need jobs right away. See
Chapter 7, Site Visits at Six Selected Jurisdictions.

Recommendation -- Efforts should be made to shorten this time.

10. Finding -- High civil service edwcation requirements --
Standards frequently require a high school education for too many
jobs. Many offenders do not have a high school education. See Chap-
ter 7.

Recommendation -- Educational criteria should be re-examined to
make certain that only necessary educational levels are established

for each position.

11. Finding -- Civil service {ob apnouncements -- Examination

announcements are frequently not communicated to prison inmates. See




Chapter 7.

RecommaAd.tion ~- Efforts should be made to provide for wide
distribution and communication of job announcements.

12, Finding -- Civil service examinations in pris>ns -~ Prison
inmates frequently cannot get released to take examinatijns. In some
jurisdictions civil service personnel could not or would not administer
examinations at the prison. Seé chapte; 7.

Recommendation -- A way should be found to bring examinations
and applicants together.

13. Finding -- Inadeguate cjvil gervice data collection -- Most
agencies had no statistical data concerning their employment of indivi-
duals with criminal records. See Chapter 6, National Survey of Hiring
Practices and Policies.

Recommendatjon -- Government agencies shouli gather statistical
information to provide rational grounds for instituting, abandoning,
or modifying employment policies.

14. Finding -- Probation and parole officers are rarely involved
in the expungement process. See Chapter S.

Recommendation -- Probation and parole officers should be auth-
orized to initiate annullment proceedings. See model statute.

15. Finding -- Job standards as barriers -- Some jobs require

an apprenticeship, or extensive prior experience. These requirements

were an obstacle in some cases. See Chapter 7.
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Recommendation -- Prison, union, and public employment officials
should attempt to establish reasonable apprentice and experience re-
quirements. Prison training should meet these requirements and union

and public employment orificials should agree to accept qualified ex-

offender graduates.
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Chapter 1
Analysis of Job Application Forms

A significant aspect of this survey was the collection of
job application forms from a number of jurisdictions.
These made the survey staff aware of how significant a cciminal
record is in terms of obtaining employment. They further revealed
the frequency with which arrest record inquiries (where no
conviction has followed) are included in the job application forms.

Criminal Record Inquiries

Those jurisdictions classified as asking "arrest” questions
are counted according to the lowest denominator pﬁ}ale used, thus
a question beginning with "convicted” but including "arrest” would
be classified under ;CIIOIQ'. Of 48 tabulated responding states,
one, Nebraska, asks no questions relating to previous offenses
or criminal record. Twenty-six states (548) start their Queries
with "arrested”, "charged”, or "cited”. Twenty-one states (44%)
query the applicant about "convictions®", "sentences®, or "imprisonment”.

Of the 170 tabulated responding counties, 33 (19%) fiought no
information relating to previous offenses, 94 (55%) sought arrest
information ard 43 (25%) sought convictions only. Of the 224
tabulated responding cities, 12 (5%) sought no information, 172
(778) sought arrest information, and 40 (18%) sought convictions
only..

Comprehensive Arrest Inquiry
Occasionally a questionnaire would inquire about previous

4

offenses or criminal record with an elaborate, comprehensive question
such as "Have you ever been arrested, indicted, summoned, convicted,

fined, imprisoned, placed on probatiom, or ordered tn deposit bail?"

g See Appendix B for statistical analysis of job application forms.
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Where this question, or one similar in form, was asked, the
following tabulations resulted: Two states (approximitely 4% of
all states tabulated), 14 counties (approx. 8% of all counties
tabulated), and 13 cities (approx. 6% of all cities tabulated)
asked such a question.

Suspicion/Investigation Inquiry

A few jurisdictions, usually when asking an "arrest” question,
would include a statement as to whether the applicant had been
arrested for suspicion or investigation. According to the tabulation,
no state, three counties (2% of those tabulated), and fourteen
cities (€%) asked a question specifically including one or the other
of these terms.

Automatic Record Check

Most jurisdictions include somewhere on the application a
statement that the data would be checked with the police and other
sources. Some included this statement in the same box as or immediately
aftes the criminal record inquiry, thus possibly suggesting greater
emphasis upon criminal record as an employment factor. Included
in these inquiries are those which atate that fingerprints are
required or in which the applicant is asked if he objects to
being fingerprinted. This statement and question may have a
particularly c-illing effect upon the applicant with a prior record.
One state, 11 counties (6%) and 11 cities (5%) have such statements.

Record Not Autcmatic Bar

Few jurisdictions include in the question inquiring about past
criminal records a statement that a prior record (be it arrest or

conviction as the case might be) does not automatically disqualify

the applicant from consideration. A few state that each case is
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considered on its individuvalmerits. Probation officers and
some ex-offenders in several jurisdictions indicated that the
Juestion alone might discourage an applicant with a reco:d
" from f1lling out the form.

Five states (11% of those tabulated), 8 counties (5%) and
8 cities (4%) had such statements. The Institute believes that

*here should be no automatic exclusions from employment, and that

such a statement should always be part of the job application form.
SPECIFIC EXCLUSIONS

A, Traffic: Some jurisdictions, in asking about the prior record,
include a statement such as "do not include minor traffic violations."”
Mcst do not cetail what constitutes a "minor” offense but the
tollowing provisions indicate the attitude some jurisdictions

take:

Solano County, California; High Point, North Carolina; Bay City,
Michigan =-- applications state that drunken driving, reckless driving,
and hit-run driving are not minor.

Humboldt County, California -- application authorizes exclusion
ot traffic offenses involving faulty equipment, parking, hand or
+1:tfic signals, signs or speeding.

San Bernardino County, California -- application authorizes
exclusion of minor traffic violations such as parking or speeding
unless a warrant was issued for the applicant's arrest.

Cranston, Rhode Island -- application requires inclusion of
police fines other than parking.

Flint and Kalamazoo, Michigan; Miami Beach and West Palm Beach,

Florida -- applications require inclusion of moving traffic violations.
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In some cases indication of the point for drawing the line
is revealed in inquiries as to fines paid and which fines to
exclude. Four counties (27% of those tabulated) and six cities
(38) provide exclusions based in terms of fines. Often the
fines are expressed in terms relative to traffic offenses.

For example:

C'>vk County, Nevada; Santa Barbara County, California;
Omzha, Nebraska -- application authorizes exclusion of traffic
offenses with fines under $25.00.

Lorain County, Ohio -- application authorizes exclusion of
traffic fines under $75.00.

Wwashington, D.C. -- application authorizes exclusion of traffic
fines under $30.00.

of those applications which expressly provide that "minor
traffic offenses” are to be excluded (but not including those
phrased in terms of fines, however denominated) the followinuy
results occurred:

A total of 26 states (57 of those tabulated), 81 counties
(48%) and 88 cities (39%) include such questions. The Institute
believes that the inclusions and exclusicns should be more specific,
and that some uniform standard should be used as a guideline.

B) Juvenile Offenses: Few jurisdictions advise the applicant

to exclude juvenile offenses. Occasionally the question is termed
in reference to a specific age. Three cities used age 16, twelve
cities (ten from Massachuse:ts where state law governs) use age 17,

and two cities use age 18 as cutoff points. Two counties use

age 16 and one uses age 18. One state uses a&ge 21.
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In total, seven states (158 of those tabulated), 5 ocounties
(3%) and 17 cities (8%) use some form Of terminology to exclude

juvenile offenses.

C) Time Limit on Offenses: Few jurisdictions advise the applicant

not to include offenses occurring beyond a stated period of time in
the past (juvenile offenses not being included here), Massachusetts
(the only state with a time provision) provides the following by
statute and in the application:

It will not be necessary for you to furnish any informa-

tion of arrest or conviction of drunkenness, simple assault,

speeding, minor traffic violations or disturbance of the

peace if such arrest or conviction occurred more than ten

years ago. A complete statement of your case may be

obtained upon application to . . . . If you have a record

which has been pardoned, such record should be stated, and

a copy of the pardon should be attached to this application.

Cumberland County, Pennsylvania (the only county with a
time provision) asks if the applicant has been arrested during the
last five years, ever been convicted 5f a felony or convicted of
any crime in the last two years.

The cities of Cambridge, Holyoke, Lynn, Malden, Medford, New
Bedford, Somerville, Springfield, Quincy, and Worcester, Massachusetts
(which are all governed by statute) exclude the same minor offenses
if they occurred ten years previously.

D) Sealed Record Exclusion: Only one jurisdiction specifically mentions
sealed records. Los Angeles County, California, advisea applicants

to specifically include juvenile off{enses unless sealed. It should

be noted that Los Angeles, California, requires the inclusion of

offenses dismissed or "iecally cleared from your record."

U Sealing generally is a method whereby an official record is
physically secured against unintentional observation or where

some form of notice is made to inform record custodians that
disclosure of the contents is not to be made without a court order.
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SPECIFIC INCLUSIONARY PROVIS10ONS
X R

A) _Traffic: Occasionally a jurisdiction advises the applicant
te 1nclude minor traffic viclations. There were no states, four
counties (2% of those tabulated), arnd 37 cities (17%) which sought

suczh information.

B) _Juvenile Offenses: Several jurisdirtions specifically advise
the applicant to include juvenile offenses. Occasionally it was
shrased such as the inquiry of Garden Grove, California, where
the applicant waa to include an arrast "at any time in your life."
{The same terminology was also used by Pomona and San Bernardino,
Cal.fornia). Columbus, Ohio requires the inclusion of juvenile
and adult records. Eight countiss (5% of those tabulated), and
17 c.ties (B%)seek such records.

C) Defendant an Civil Case: Three states (7% of those tabulated),
six counties (4%) and four cities (2%) ask if the applicant has
ever seived as a defendant in a civil case.

Miscellaneous information

Some of the applications make a statement near or in their
ingu:cy about a criminal record as to whether the applicant is
wil..nc to be fingerprinted or take a lie detector test, or it is
stated :ear or in the record inquiry that an automatic check of
Polics ¢z FBI will be made. It is believed that this procedure may
indicate a restrictive approach to those persons with records.

+It should be noted that most appiications state somewhere that a

* Sea chart on pp. 27-31 for i1dentification.
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routine taking of fingerprints will be made, or there may be a general
statement elsewhere that routine checks may be made. The focus of this
survey was such statements made relatively near to the actual information

regarding past records).

—
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c‘ndings and Recommendations

1. Finding -- A majority of jurisdictions ask questions pertaining

t0 arrest records.

Recommendation -- See Chapter 8, Arrest Records and the recommenda-

tion therein for federal action to prohibit any request for arrest records
“r job applications and restricting the release of arrest records by
‘ederal, state and local agencies or police departments.

2. Finding -- Few jurisdictions include in the question concerning
criminal records any statement that such a record would not automatically
disqualify the applicant from consideration.

Recommendation -- Every job application form should contain a
statement Clearly indicating that conviction of a crime does not automa-
tically &iaqualify an applicant for a job. This statement should be
contained in the same box as that in which the question about a record is
ssked,

3. Finding -- Many jurisdictions exclude certain kinds of crimes
by stating in the job application form that the applicant should not
include minor crimes, certain kinds of traffic offenses, or crimes for
which the fine was under a specified amount. The language used in the
different jurisdictions is quite different, as are the amounts, and it is
difficult for any applicant to determine in all cases just what answer
was or was not required.

Recommendation -~ The recommendation here must be keyed in with the

recommended model expungement and annullment statute suggested in Chapter s,
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Expungement and Annullment of Criminal Conviction Records. Under
this statute the following language is suggested: "Have you ever
been convicted of a crime which has not been annulled or expunged
by a court?”

There must also be guidelines for a standard to determine
where the line should be drawn for minor offenses and youthful
offenders. One approach might be to advise the applicant to
exclude all offenses where no court appearance has been made
and also those cases where the person electad to forfeit collateral
under a certain amount. This usually occurs with very minor
crimes. Quite frequently individuals elect to forfeit low
collateral because of the major inconvenience and expense to
them if they have to make further appeazances. In cases where
a courtroom appearance is made and there is a finding of guilt
then obviously the person would have tO answer because it is
a conviction. Where the person is acquitted or the charges
are dismissed then under the recommendation prohibiting an
arrest record question, the person would not be required to
answver.

The following is the wording used on U.S. Civil Service
Commission Standard Form 171.

29. Have you ever been convicted of an offense against

the law or forfeited collateral, or are you now under

charges for any offense against the law? (You may omit:

(1) traffic violations for which you paid a fine of $30.00

or less; and (2) any offense committed before your 2lst

birthday which was finally adjudicated in a juvenile court
or under a Youth Offender law.) . . - . . . o o « « .« &

30. While in the military service were you ever convicted

by general court-martial? . . o ¢ o ¢ 0 o . s s . o oo e

If your answer to 29 or 30 is "Yes", give details in Item

34.  Show for each offense: (1) date: (2) charge; (3) place;
(4) court; and (5) action taken.

The Institute suggests two improvements in this form:
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1) Require a forfeiture of collateral to be more than [$30]: and

2) Delete the word “"traffic" so that any violations involving
tunds of $30 or less would be omitted.

4. Finding -- Very few jurisdictions advise the applicant to
24xClude juvenile offenses. Some states use chronological age as a cut-
off point, rather than the legal designation of a juvenile.

Recommendation -- No juvenile record of any sort should be asked
for in a job application form. 1In fact the applicant should be advised
to specifically exclude any juvenile adjudications. The exclusion of
juvenile offenses should be keyed to the legal designation as a juvenile
1n whatever jurisdiction the child was processed, rather than using age
as a factor. The reason for this recommendation is that in many juris-
dictions juveniles can be waived to adult court if a particularly serious
crime is involved. A conviction of a crime may result and this should
be treated as any conviction. The question asked in Standard Form 171
commends itself.

5. Finding -- Few jurisdictions exclude offenses which had been
committed a substantial time ago. Applicants in some circumstances may
be excluded because of old cgiminal records which have little value in
determining the applicant's present status.

Recommepndation -~ The model statute on expungement and annullment
of criminal conviction records contains provisions for the expungement

of the conviction record after certain periods of time. Should such a

statute be in effect it would automatically provide a time frame after
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an applicant would not nave to answer questions as to crimes commil el
a long time ago. If this provision is not included the crimin.l record

inquiry on application forms should clearly define a time beyond which

criminal records ne¢ed not he admirted. For example, "llave you ever beer

convicted of a crime which has not veen annulled or expurnqgel L' a courl

within the past two years?
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Chapter 2

State Juvenile Policies and Their Effectiveness

If a state may be said to have a "policy” in a given field., an
y.1t1al point for determining that policy would be in studying statu-
try pronouncementa.' Most states have provided by statute that minors
<hnuld be treated more leniently than adults. In theory most courts
have kept in mind the policy of treating juveniles less severely than
adults for a given offense. The charts at the end of this chapter"
spell out state statutory procedures and compare them with information
sought on job applications by cities and counties within the state.

where a jurisdiction specifically seeks information regarding a
juvenile record, this may contradict state policy if the state has
certain statutes. In all cases where a county or city sought this
information the state had at least one of three statutes (juvenile
proceedings will not result in a minor being determined a criminal;
juvenile proceeding is not considered a conviction; or juvenile
proceeding is not a disqualifying factor for civil service). In Florida,
Ohio, Texas and Virginia, where subordinate jurisdictions sought such

information, all three statutes were in effect.

* Appendix C summayizes in chart form relevant juvenile s*=tutory

provisions for all states.

e See pp. 28-31
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Where a jurisdiction requires job applicants to disclose arrest )
records without including a statement that juvenile offenses should
not be included, the applicatinn form would appear to he in derogation
of any existing stare policy intended to protect juveniles. For
example, of the twenty-six states seeking arrest record information,
twenty-four have statutes providing that juvenile records may not serve
to disqualify the applicant for civil service. Similarly, fifty countie:
and ninety-two cities ask for arrest information withou'. excluding
juvenile offenses despite the fact of being subja2ct to a state statutcry
provision providing applicants may not be disqualified for juvenile
offenses.

211 but three states, Hawaii, Iowa and South Dakota, have passed
at least one of the three statutes. Hawaii handles juvenile matters 1in
family court without express statutory policy. The Icwa statute pro-
vides expressly that juvenile records ars got ~=afidentia!. South Dak:ute
has a statute requiring a court order to inftrct juveniie records and an
other statute requiring a court order before any release can occur.

All states except Iowa have chosen to create a policy of regardino
juveniles offenses vastly different from adult offenses. But the coop-
eration of subcrdinate jurisdictions with the spirit of that policy,
1f not the law, has been poor. Only 15X of the states, 3% of the counties,
and 8% of the cities expressly fcllow thig policy by informing juveniles

on job application forms not to reveal juvenile adjudication.. while

* In Chapter 1, Job Application Forms, we have recommended that job

application forms specifically advise applicants not to include
juvenile records.
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svehlng “"conviction” information is more protective than seeking "arrest"” J
taformation (which would inciude juvenile arrests), only 45X of the
states, 25% of the counties, and 17X of the cities limit their inquiries
to the conviction. Granted, one state, 19% of the counties, and 5% of
the cities seek no information at all, but the total picture is far from
apparent compliance with announced policy.

Most jurisdictions which have statutes permitting or limiting the
inspection of juvenile records require a court order before the record
can be looked at (See Appendix‘gild/ In one jurisdiction which received
an on-site inspection the court had delegated this authority to the
juvenile probation department which routinely made the records available
to employers (Nashville-Davidson). Furthermore, adjudicated juveniles
are advised upon their release to reveal their records when applying for
employment. (see page 124 ) In Hennepin County, Minnesota, under similar
state statute, the policy was quite different. The juvenile probation
department refused anyone access to juvenile records unless they obtained
a court order. It was their policy to oppose the release of the record
to anyone. Few states have statutes authorizing the destruction of
juvenile records.

It was brought to the Institute's attention that in California one
juvenila, against whom charges were subsequently dismissed, obtained a
court order sealing the arrest record. In making a later application

for employment with a business firm, this person noted on the application

there were no pricr arrests, this being expressly provided by California
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Penal Code Sec. 851.7. Nevertheless, the employer was able to obtain )
the arrest record and the individual was fired forhaving falsified the
employment appiication.

Despite juvenile statutes relating to the destruction of records
and 1inspection of records, practices and customs of a jurisdiction may
determine how open a juveni’'e ravord is to employers and others. If
the real incent of juvenile codes 18 to be obterved then no individ.al
should be burdened with the obstacle to jop finding which a juvenile
record can bpecome. There shculd be a state stacute flacly prohiktiting
the divulgence of a juvenile record for purposes of obtainxqg a job,
iicensing, bonding, or any civil right or privilege. \,;;

Carrying this approach a step further the Institute believes tha:
after a reasonable period of time subsegquent to a juvenile adjudicatior
the record should be automatically destroyed ini obliterated at all
levels of the court system and 1n whatever g.verusent age¢.cy 1t may he
similarly re:.osrded. Juvanile haarings ace held :in prisa.e, allegedly to
protect the juvenile. Of what use is such protection should the record
thereafter be made public and kept on the bookes indefinitely, subject
to use and abuse 30 long as it survives.

Somewhere, at some point in time, there must be an end to the

potential impact of juvenile records on a person's life. The Institute

18 therefore recommending a modzl use of juvenile recoxd statute which
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wculd require sealing and prohibition on its use except for certain
.imited purposes, and calls for its destruction and obliteration after
a certain period has passed. It may be that some juriediction would
w1sh to condition this destruction and obliteration on the interval

vecrween the adjudication and destruction being clear of further juvenile

or criminal proceedings.

1l / pBut in In Re Gault, 387 U.S. 1, 24-25 (1967) the court stated:

“In most States the police keep a complete file of juvenile
‘police contacts' and have complete discretion as to dis-
closure of juvenile records. Police departments receive re-
quests for information from the FBI and other law-enforce-
ment agencies, the Armed Forces, and social service agencies,
and most of them generally comply. Private employers word
their application forms to produce information concerning
juvenile arrests and court proceedings, and in some jurisdic-
tions information concerning juvenile police contacts is
furnished private employers as well as government agencies."




STATE JUVENILE POLICY CHARTS

The fcllowiny chart attempts tc compare announced state juvenile
"poliicy” with civil se:rvice job application forms used within that state

by state, county, or local civil service systems. An "x" under one

of the first three columns indicates the presence of a state statute

indicating a juvenile offender is not to be regarded as a "criminal”,
that a juvenile adjudication is nct to be regarded as a*conviction",
or that an adjudication is not to be considered disqualifying for
civil service employment. Citations to these statutes are given in
the chart in Appendix C. Data taken from the state civil service
application form and those subordinate counties and cities with
gqual.fying population totals are tabulated cc .he right. The questicn
regarding criminal records and whether or not the applicant 18 advisec
to either include or exclude a juvenile record is considered state by
state. See Appendix B infra for total analysis of Job application
forms. It is the opinion of the Institute that a state which
anrounces a policy of leniency towards juveniles viniateq that poli. .
:f either of the fcllowing occurs: (1) any job applicarion form wi .n
the state seeks information concerning any record not limited to a
"conviction” and (2) any job application form which fails to expliciti-
advise applicants not to disclose juvenile records.

Those counties and cities whose job aprpliication fcrms specificallvy
advise applicants to include juvenile offenses within the given state

are enumerated.
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*indings and Re ‘ommendationsa

1. Finding -- Most states provide by statute that juveniles
should not be treated as criminals. Yet job applicati n forms fail
to distinguish Lbetween adult and juvenile applicants.

Recommendation -- Civil service job application forms should state

expressly that juvenile records need not be revealed. The state govern-
ment should also attempt to insure that local governments are provided
with policy statements and guidelines to enable them to adhere to
announced state policies. See the recommendation concerning a model
job application question on pp.

2. Finding -- Juvenile records in some states are available to
employers, public and non-public, through both formal and informal
channels, despite state statutes announcing a policy of non-disclosure.

Recommendation -- Except for carefully framed exceptions state

statutes should prohibit the releasing of juvenile records where the
information sought 1is related to jobs, licensing, bonding, or any civil
right or privilege. See Model Use of Juvenile Record Statute p. 34.

3. Finding -- Juvenile records are retained long after the infor-
mation contained has become obsolete.

Recommendation -- After a reasonable period of time these records
should be automatically destroyed wherever recorded. Furthermore,
studies should be undertaken to determine ways in which the number of
copies of each record or references to a particular juvenile's name

might be recorded so that all copies mav be systematically destroyed.
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The statute should explzéitly require that juveniles be informed of
these procedures and actions. Such information should include an
explanation of how the:r status relates to applications for jobs,

i1censing, bonding and whether »r not any adknowledgement of a juvenile

record must be made. See the model use of Juvenile Record Statute

on p. 33.
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L]
Model Use of Juvenile Record Statute

Section 1 (a). In all cases wherein a juvenile adjudication has been
entered against a juvenile, the court shall order the court
records sealed. Except under the following circumstances,
after such sealing the records shall not be released.

(1) inquiries received from another court of law;

(2) inquiries from an agency preparing a presentence report
for anotler court:

(3) inquiries from law enforcement agencies where the request
for information is related to the investigation of a crime or
a position within that agency: and

(4) inquiries from an agency considering the person for a
position immediately and directly affecting the national
security.

Information about the sealed record may not otherwise be released

when the request for information is related to an application for

employment, license, holding or any civil right or privilege.

Responses to such inquiries shall not be different from respOnses

made about persons who have not been adjudicated a delinquent.

{(b) Records of juvenile proceedings where adjudication
of delinquency was not entered shall be sealed. Such records

may not be released under any circumstances.

* This proposed statute is limited to the use and destruction of the
juvenile record. It does not purport to include provisions
which remove juvenile adjudications from the sphere of a
criminal conviction . Existing statutes whicu effectively
protect the confidentiality of juvenile records may lessen
the nacessity for section 1 of this proposed model statute.
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Section 2. No later than two years after a juvenile proceeding,
and no subsequent juvenile adjudication or criminal conviction
has occurred, the entire file and record of such proceedings
shall be destroyed and obliterated by order of the court. This
5 destruction shall include any and all references to the case
wherever recorded. The order shall apply to all government
agencies, courts, judges, magistrates, pesce officers, or other
similar officers and to private agencies. Notice of such
order shall be sent to all agencies and organizations which
the court has reason to believe may have obtained information
about the juvenile record. All such agencies and organizations
shall notify the court of action take in response to the
order. Responses to requests for record information after
such destruction shall be worded in the same manner as responses
for information about individuals where no record had ever

existed.

Section 3. Juvenile courts and institutions exercising
jurisdiction over any juvenile shall inform the juvenile,
his parents or guardian, in writing of rights relating to
the sealing of his juvenile record. Where the record has
been destroyed the court shall attempt to notify the juvenile,
his parents or guardian of’'such destruction and its effect

on his legal status. The information in these communications

shall be in oclear and non-technical language.
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Chapter 3

Civil Service Statutes and Rules

General Statutory Provisions

As are juvenile policies, nearly all state employment
practices are governed by statute. Appendix D gives details of
- survey of state civil service statutes made to determine what
standards have been provided to guide public hiring authorities as
to persons with criminal records. The statutory survey was limited
to the classified civil service which comprises the bulk of public
employees.
The statutes in Appendix D under "hiring provisions" speak
in terms which indicate the purpose of the civil service system.
Most indicate that employment is based upon merit, ability, or
fitness and offer no specific guidelines for hiring authorities.
*Exclusionary provisions” establish categories deemed by the
legislature to render applicants unfit for public employment.
These provide the most significant obstacles to employment of persons
with criminal records, both in those calling for mandatory exclusion
and those which authorize exclusion by the hiring authority.
On-site interviews and study indicates that as a practical matter
employers generally will not hire persons with criminal records
if there are other qualified applicants without such records.
Approximately ene-third of the jurisdictions provide that
an incorrect statement in application forms is grounds for rejecting

an applicant. Persons with criminal records may not admit to it

because of the fear, frequently justified, that it will act as a
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- *
barrier to their employment.

Nearly one-third of the jurisdictions (perhaps 40% of the
cities) have authorization to exclude applicants deemed "unfit".
Depending upon the attitudes of civil gservice staff towards
persons with criminal records, such provisions could be used to
eliminate applicants with crimiral records who are otherwise
qualified for employment. Approximately one fifth of the jurisdictions
exclude persons guilty of infamcus or notoriously disgraceful conduct.
While this phraseology is less susceptible to misinterpretation than
"unfitness"”, the term “"guilty" does not necessarily imply, in
layman terms, "conviction" in legal terms. Hence an arrest may be
deemed sufficient in some jurisdictions; in yet others reports of such
behavior may suffice. Moreover, only a few jurisdictions describe
what is to be considered as infamous or notoriously disgraceful.
Approximately one tenth of the states and 20% of the counties
and municipalities provide for the specific exulusion of individuals
for criminal offenses. The terminology varies; some statutes
provide for rejection of applicants found not law-abiding, or who
had an unsatisfactory arrest record, while others reject persons

found guilty of or convicted of a crime. At least the two former

» "Many tales suggest that the prohability of getting a job
is reduced if information on the criminal record is volunteered
in applying for employment, but other accounts suggest that
men generally will be retained in employment, despite company
policy against hiring ex-convicts, if they establish a good
work record before their criminal record is revealed."
Glaser, The Effectiveness of a Prison and Parole System, 234

(Abridged Edition 1969).




38

phrases may prove to be obstacles to persons with arrest records
while the latter two suggest a stricter standard. None, however,
provide for the separation of minor offenses from severe offenses
or discuss any relationship between the offense and the position
sought. Finally, several states provide for the rejection of
individuals found “not qualified." This could imply
that the applicant lacked adequate training or education for the
position sought; such vague wording, however, provides a broad
umbrella under which other factors might be considered.
Firing

Virtually all jurisdictions provide for a period of probationary
employment lasting from three months to a year. With few exceptions,
employment during this period is considered to be at the pleasure
of the hiring authority; an employee may be dismissed without the
requirements applicable to permanent employees (such as a hearing).

Standards applicable to permanent employees provide in
approximately half the states and municipalities that an individual
may be fired for misconduct or for cause. Rerely is there any
statutory indication of what is included in these terms. Approximately
“alf of the county proviuions indicate, without providing guidelines,
that employees may be dismissed. Approximately 208 of the states
and 15% of the counties and municipalities provide that persons
may be dismissed "for the good of the service.® No standards are
provided to indicate what constitutes "the good of the service."
Five percent of the state and local provisions specifically indicate

that an individual may be fired for a migstatement in his original

application.
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Approximately 148 of the states and 6% of the municipalities
contain provisions expressly declaring that an individual may be
fired for criminal conduct. Many of the jurisdictions with this
provision ure the word "conviction”, but also use the descriptive
word "crime®" without distinguishing between major and minor offenses.
Some provis:ons use the word "violation®™ which could be construed
as including an arrest.

Judicial Interpretations

The above provisions take an added meaning when analyzing several
typical cases which uphold the language and standards found in so

many statutes. 1ln Re Mosby's Appeal, 360 Mich. 186, 103 N.w. 2d

462 (1960) held that a dismissal "for cause” was valid ~ven though
the activity of the employee was not specifically proscribed by
the statute. In this case the appellant had, when applying for
his position ten years before, failed to reveal a felony conviction.
On this basis he was discharged. There was no finding that he had
performed unsatisfactorily during these 10 years. The court held
that his dismissal was valid on the basis of an "omnibus clause”
in the rules:
"The following are declared to be causes for suspension,
demotion or removal of any employee, though charges may be

based upon causes other than those herein enumerated . . .

In the case of fumeracki . County of Wayne, 354 Mich. 377,

92 N.W. 2d 325 (1958) the court held that a suspension of an
employee charged with a criminal offense was valid even though the

charges were subsequently dismissed. The court declared:

"However harsh the present rule may be, all were cognizant
of it when they started work. 1In any case such rules
reflect an awareness that public policy may exclude not
oniy a convicted felon from civil service employment,

but aiso one accused of a felony."




statutes Authorizing the Hiring of Individuals with Records

Only a few jurisdictions have enunciated a policy of not
automatically excluding applicants with criminal records. Md. Ann.
Code §64A-19 1957 (Supp. 1970) declares that such persons, if
otherwise qualified, shall not be rendered ineligible solely by

reason of the conviction. The hiring authority is expressly given
permission to consider the conviction in making his final
determination.

Mass. Gen. Law Aan. §31-17 1966 (Supp. 1971) provides
that no person convicted of other than enumerated minor crimes.,
such as parking offenses, may be appointed or employed within
one year of his conviction. The Personnel Director is allowed
to appoint persons within a year of conviction where their
offenses are comparatively minor, such as where the individual
is fined less than $100 or sentenced to less than six months.
Massachusetts also provides in §31-13 that applicants do not have
to include any adjudications occurring before the applicants
seventeenth birthday.

N.J. Stat. Ann. §11:9-6, 1960 (Supp. 1970) indicates that an
individual who would otherwise be excluded, because of false
statements in his application, dismissal from public service,
or having been "guilty” of a crime, may be employed "if it appears”
that the individual "has achieved a degree of rehabilitation
that indicatas that his or her employment would not be incompatible
with the welfare of society and the aims and objectives to be

accomplished by the agency . . . . "
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The most explicit statute is found in Ill. Ann. Stat. §.27-63bl08b.1,

1967 (Supp. 1971), which states: "No person with a record of mis-
demeanor convictions except [enumerated crimes), or arrested for any
cause but not convicted thereon shall be disqualified from taking
such examinations or subsequent appointment, uniess the person is
attempting to qualify for a position which would give him the powers
of a peace officer . . . . ® The enumerated offenses included sex
offenses, firearm violations, obstruction of justice, resisting

a peace officer, and other similar offenses.

Civil Service Rules and Requlations

Most states have promulgated civil service rules. Most often
it is-merely a set of practical guidelines embodying the policies
cr standards as established by the State's statutes. A comparison,
state by state, of statutory policies with those evidenced by the
rules found that seven states appear to have softened their position
in the rules; only one appears to have ignored the state policy,
and then only indirectly.

Alabama, Kentucky, Missouri, New Jersey, New Mexico, Tennessee,
and west Virginia appear to place tighter control on discretion
which might be exercised by a hiring authority in excluding applicants.
In each case the state had an exclusionary provision which would
permit, generally, the exclusion of a person deemed "unfit® without
defining what factors of "fitness"” might be considered.

The rules promulgated by the civil service in each case
eliminated that wording, generally adding a more detailed provision
as to what would authorize exclusion, such as conviction of a felony

or crime of moral turpitude or infamous or notoriously disgraceful

conduct. Kentucky also improved its standards for
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firing by eliminating a provision which provides for firing

an employee without specifying standards and adding a provision
that an employee could be fired for misstatements in his
application.

Indiana‘'s rules do not appear to carry out in full statutory
requirements. Indiana Ann. Stats. 60-1335 requires as a condition
precedent to firing an emplovee, a statement of the reasons therefore
in writing. The rules, however, at Section 12-3(A) state, "An
appointing authority may dismiss a regular employee and terminate
his employpent immediately, by presenting the employee with a
written notice cf suspension without pay pending dismissal ten
days following." There is no requirement within the section on
dismissal requiring that the employee be given a statement in

writing of the 1casons for his dismissal.

Several jurisdictions have promulgated rules and regulations
which provide relatively exacting guidelines. For exampla,
Nevada provides that persons convicted of crimes against prorerty
shall not be considered for positions involving me-chandise; persons
convicted of crimes ugainst persons will not be considered for
positions involving the care or custody of individuals: persons

convicted of crimes involving "violations of trust (such as forgery

or embezzlement)” will not be considered for fiscally related
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positions; and persons convicted of serious traffic infractions shall
rot be considered for positions requiring vehicle operations.

The approach used by St. pPaul, Minnesota in their requlations
15 based upon a time-delay factor. For example, persons convicted
cf a felony may not be admitted to an examination within five years;
after a second conviction, ten years, etc. Por misdemeanors the
delay 18 s1x months for the first offense in any one year, a one
/e r delay for two offenses in any one year, and a three-year

delay for three or more offenses within any five-year period.




Findings and Recommendations

1. Finding -- There are great variances in civil service
statutes. Many statutes cite criteria and standards which in reality
offer almost no guidelines to civil service commissions and personnel
directors. Many statutes use worés such as merit, ability, or fitness
as guidelines. On the other hand, exclusionary provisions use such
words as "unfit", "infamous®, and "non law-abiding®". Yet other
statutes specifically exclude individuals who are arrested or
convicted of crimes.

Very few jurisdictions follow a statutory policy of not
excluding applicants with criminal records and in these few
jurisdictions the statutes provide slight amelioration of the affect
of a criminal conviction on a job applicant's chances of obtaining
civil service employment. They either spedk in weak terms of not
excluding such individuals or provide numerous exceptions to the
non~-exclusionary rule. Most such statutes make it clear that the
crime may be considured by the personnel director or the hiring
agency.

=

Recommendation ~- The Institute believes that a more positive

expression of policy should be contained in the basic civil service
sttute for the state, and that where state law governs hiring
practices in local jurisdictions, such a statute should similarly
apply. The actual wording of a statute should be preceded by a
statutory preamble in which the legislature finds that a policy of
rehabilitating offendexrs best protects society by preventing future
crime, 'and that to be consistent with efforts at rehabilitation

gcvernment should be a source of employment.
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Following this expression of legislative intent there should
be an express provision which provides that no crime is an automatic
bar to obtaining employment with government. While discretion
must be left with the personnel department or hiring agen0§.
as the case may be, and a crime which has not been expunged
should be considered along with many other factors, the statute
should make clear that it is the policy of the state to encourage
applications of persons who have criminal records.

The Institute is proposing a model civil service criminal
record statute, recognizing that variations may be necessary in
different jurisdictions. We are not attempting to draft a model
set of rules and regulations. We do recommend that appropriate
organizations such as the Council of State Governments, National
Lezgue of Cities, National Association of Counties, National Civil
Service League, In‘arnational City Managers Association, and similar
groups attempt to draft model rules and regulations consonant with
the model statute the Institute is proposing.

2. Finding -- A number of states have promulgated civil
service rules, generally in accordance with the statutes creating
the civil service organization. As previously pointed out, however,
not all states adhere strictly to the letter and spirit of the law
in their jurisdiction.

Recommendation -~ The Institute believes that the promulgation

of clear rules and regulations and their wide distribution, accompanied

by discussions of their meaning, is a high priority recommendation.
Nothing could be more destructive than a policy which is not
implemented bec.use of a communication failure, or a lack of

policy which results in uneven and unequal implementation of
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state law. 1In either case how a person with a record is treated
in the job screening process could well depend on circumstances
over which he has no control.

The rules and regulations should clearly reflect the requirements
of the statute, and the rulemaking body should, in amplifying upon a
statute, give the most favorable interpretation to the meaning of the
statute. This in fact has apparently occurred in seven states.

The rules and regulations should be distributed and exvlained
on a periodic basis to all who have any responsibility for hiring
and should also be made available to job applicants. As pointed
out in Chapter 7, where site visits are discussed, some jurisdictions
have no written policies concerning the hiring of offenders, and in

one case where such a policy was in existence, it apparently had not

been made available to hiring authorities or job applicants.
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Model Civil Service Criminal Conviction Statute*

Section 1. The [name of legislature] finds that the public is best
protected when criminal offenders are rehabilitated and returned
to society prepared to take their places as productive citizens.
The [name of legislature] also finds that the ability of returned
offenders to find meaningful employment is directly related to

their normal functioning in the community. It is therefore the

policy of [name of state] to encourage all employers to give favor-
able consideration to providing jobs to qualified individuals,
including those who may have criminal conviction records.

Section 2. No person with a criminal conviction record shall be dis-
qualified from taking open competitive examinations to test the
relative fitness of applicants for the respective positions. Per-
sons with criminal conviction records shall be entitled to the
benefit of all rules and regulations pertaining to the grading and
processing of job applications which are accorded to other applicants.

In considering persons with criminal conviction records who have

* The civil service conviction gtatute does not grant relief to persons
arrested but not convicted. Some states have statutes or rules pro-
viding some form of relief for such persons. The Institute antici-
pates this model statute being coupled with the recommendation that
no arrest record shall be released for purposes relating to employment,
license, bonding, or any civil right or privilege. (Chapter 8) This
would thus deny civil service access to such records. Should an
arrest record statute not be adopted, then civil service provisions
should include standards providing for employment of persons arrested
but not convicted.
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applied for employment the [hiring official] shall consider the

following:

a. The nature of the crime and its relationship to the job for
which the person has applied:

b. Information pertaining to the degree of rehabilitation cf
the convicted person: aad

c. The time elapsed since the conviction.
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Chapter 4

Licensing and a Criminal Record

This study was not originally intended to examine licensing
statutes and their application. But it became obvious that this
was an important employment sector in which state government R
played a major role through statutory guidelines and various
occupational boards and commissions. The following material is
introductory to the problem which merits detailed examinationa
and analysis. As part of a recent grant to the American Bar
Association a sub-grant has been made to the Georgetown Insti-
tute of Criminal Law and Procedure to conduct an extensive survey
of licensing statutes and recommend model legislation in this area.

That crime and violence are often related to unemployment is
well established. For example, the National Advisory Commission
on Civil Disorders found significant indication that those who
were unemployed were more likely to participate in riots than those
with employment.l/ The same was found with those employed inter-
mittently, or in low status positions, or in unskilled jobs--
regarded as being below their level of education and ability.g/

The relationship between licensing and employment is signi-
ficant; the 1960 Census found that more than 7 million people were
working in occupations that were licensed in one or another juris-

Yy

diction and that altogether there are approximately 2,800 statu-
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&/
tory provisions requiring occupational licenses. The charts >n

pages 54-55 give some indication where these requirements exist,
both geographically and occupationally. How seriously the exis-
tence of a criminal record affects one's potential for being
licensed cannot be accurately determined without an initial
detailed examination of the statutes, followed by a look at
administrative practices. The data compiled here briefly high-
lights some factors in the problem upon which future studies
could exp~nd.

Appendix E lists major occupations with the number of states
requiring a license for that occupation. The data is approximate
due to the lack of uniformity in occupational classifications
from state to state; nevertheless, there are well over 4000 occu-
pation licenses required in one state or another.é/

One survey of statutes found that as many as half may be
affected by the existence of a criminal record. Over 1050 1li-
censes required "Good Moral Character” as a condition precedent.
This requirement, which is often established without any guide-
lines of what constitutes such evidence, has been reported as
having an adverse effect on many'pot.ntial practitioners, especi-

&/
ally the urban poor.

A "felony" record was clearly enumerated as being grounds for

denial of a license in 225 occupations, and a record of felony with

moral turpitude .n another 27. A "misdemeanor” record affected 15
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occupations while a misdemeanor record involving moral turpitude
affected 24. A "crime" record involving moral turpitude was suf-
ficient i1n 198 occupations and in 116 an enumeratad crime was
specified. It 1s interesting to note that for all offense categor-
ies (excepting the requirement of “"good moral character") nearly
twice as many jurisdictions prohibit a renewal of the license than
initially deny it.

Appendix E 1ndicates that there is a lack of substantial unifor-
mity among the states for the requirements necessary for being li-
censed. Furthermore, many statutes are vaguely worded. They do not
always specify whether a conviction or merely an arrest 1s sufficient
to restrict the license, and others are less than fully descriptive
of what crime or crimes are cunsidered relevant to the occupation in
questaion.

Rehabilitation of criminal offenders is related to their success
1n obtaining and retaining satisfactory employment. Juveniles as
well as adults are affected. The President’'s Commission on Law
Enforcement and the Administration of Justice reported that, “The
delinquency label may preclude membership in labor unions or parti-
cipation 1in apprenticeship training. Licensing requirements for
some occupations, such as barbering and food service, may act as a
bar to entry for those with a record of delinquent conduct."y

Where barriers are unrealistic, unnecessary, or where they bear no

relation to the job in question, ex-offenders become increasingly
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bitter and may return to crime, or resort to alcohol or drugs.

Because of this, the Commission recommended the reduction of

"barriers to employment posed by discrimination, the misuse of

criminal records, and maintenance of rigid job qullificttionl.'g/
Another problem inhéerent in the widespread diversity of occu-

pational licensing and the lack of uniformity of treatment of

criminal records is that mobility of the individual is affected.

Only one out of 25 occupations is licensed in all 50 states.g/ |

While those states which license the same occupation generally pro-

vade for licensing out-of-state applicants by endorsement, reci- |

procity, waiver, or examination, the lack of uniformity in quali-

fications and procedures in effect further restricts the ease with

which a licensed practitioner may tolocat..ég/ “The disparity

between entrance requirements for the same occupation alone could

seriously limit the freedom of licenses to practice their occupations

in ' rious parts of the countty.'ll/ In effect, then, the individ- ‘

ual with a skill and criminal record might find it virtually

impossible to determine what he might practice and where. Unless

he had substantial resources for retraining, research, or experi-

mental relocating, he might find employment unobtainable. Rehabili-

tation under such circumstances could be impossible.

Another problem, which can only be br.efly touched upon, concerns

vocational training in correctional institutions. Most institutions

have wholly inadeguate programs for equipping inmates with any skills,
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many being merely of a make-work naturs or providing a service only

utilized by the state, such as making license plates. Wwhere a |

potentially useful program is eatablished, licensing problems may

interfere. For example, it was reported that hundreds of prisoners

of the New York City Department of Corrections have been trained

as truck drivers, plunbb‘rs, eloctricians and bakery workers. Yet

the Deparm of Motor uehicles sometimes denies licenses for

long waxtinq pénods and* mny of the unions representing tiye: plumbers,

electricians ah&&pmw kers exclude -qu-convfcts wéf
Thas brief -Bl,t?h tnd;cat;es that lxconplihg procedu;.:‘;hand require-

wents need to.'bomnéta q}orouqhﬂy studied as' 'fo theu: effect upon .,

)‘l.«ﬂor
rehabilitation’ of parsonu“'\yi.ﬂhﬁo,rminal tecorde Not only do ex~

- I

convicts need quuwce i freedom krgn Tty;easomble discriminatidn,

7' 4o ng

but persqns with att'es.t_hco:@ who_have Hever been found guilty of

a crime many need similar assurance.
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Four-fifths of all liconsed accuprtions are
liconsod in 10 or fower States ...

M of States icensmg

e £E2Z 540
E3nn [ RS
58 a0

.. whils only 4 perceat are licensed in
all 50 States .

This clart is reprinted with permission of the U.S. Department
of Labor from Manpower Research Monograph No. 11,

Occupational
Licensing and the Supply of Nonprofessional Manpower at 10 (1969

).
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Footnotes

Report, pp. 75-76.

Idid., pp. 231-232

U.S. Census of Populations - 1960, Detailed Characteristics,
U.S. Summary (Washington: U.S. Department of Commerce,
Bureau of the Census, 1960), table 202, and State volumes,
tables 120.

occupational Licensing and the Supply of Nonprofessional
Manpower, Manpower Research Monograph No. ll, U.S. Department
of Labor, 1969.

See Appendix E

Occupational Licensing and the Supply of Nonprofessional
Manpower, supra, p. 6.

The Challenqge of Crime in a Free Society, p. 75, 1967.
1d. p. 77.

occupational Licensing and the Supply of Monprofessional
Manpower, supra p. 9.

1d.
1d.

New York Daily News, 9 July 1970, p. 5.



Chapter 5

Annullment and Expungement of Criminal Conviction

Introduction

As we have seen, barriers confront the ex-offender seekin¢
employment. Some of these barriers involve governmental action,
such as employment guidelines (or lack thereof) or licensing
statutes. Other hurdles result from attitudes of private emplovers
who prefer not to hire ex-offenders and from employees who prefer
not to work wi » ex—offenders.l/

It 1s abundantly clear that a jurisdiction's treament of
records can have a significant effect upon an ex-offender's employ-
ment opportunities, and it is equally clear that jurisdictions vary
considerably in their policies and practices regarding juvenile,
arrest and conviction records. Since many persons convicted of
crime are not incarcerated and sinCe virtually all those incarcerated
are released, today's convicted criminal will be tomorrow's
jobseeker. Because of the importance of the legal and social
disabilities flowing from a criminal conviction, much attention
has been devoted to restoring the civil rights of one convicted
of crime as well as redefining the status of the ex;offender.

Every state has some method by which the ex-offender may secure
the restoration of some of his rights. Some form of legislative or
executive pardon is available in most states, but pardons are of

limited value. In some statee only the franchise is restored,

and in others, where all formal civil rights are restored, a pardon
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has little, if any. effect upon the social sitgma attaching to ar
ex-of fender. The process by which a pardon is received is often a
cumbersome one,zénd the legal effects of a pardon are severely
limited.é/For these reasons, pardon applications are infrequent.

One survey indicated that in New York in 1954 (where several thousand
persons were committed) 176 applications were received and 67 pardons
granted. North Dakota, North Carolina, and Ohio also r:ported a small
number of applications for the restoration of rights.sj

In view of these difficulties, attention has centered upon
expungement as a remedy not only to restore the civil rights of
ex-of fenders but also to remove other stigma resulting fcom one's
status as an ex-offender. During the last two decades, several
groups considering the problems cf ex-offenders‘have recommended
expungement of convictions, but these suggestions have left many
unanswerad questions.

Perhaps the earliest suggestion of this kind came from the
Second'National Conference on Parole in 1956. The Conference,
co-sponsored by the United States Board of Parole and the National
Probation and Parole Association, considered various ways of
improving parole and enhancing the parolee's chance of successfully
returning to society. The parolee's loss of civil rights and its
effect upon his rehabilitation were considered, and the Conference
concluded:

"Phe expunging of a criminal record should be authorized

on a-discretionary basis. The court of disposition should

be empowered to expunge the record of conviction and disposition

through an order by which the individual shall be deemed not
to have been convicted. Such action may be taken at the point

¥ See p. 125 Ior a discussion of Minnesota pract.ces.
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of discharge from suspended sentence, probation, or the
institution upon expiration of a term of commitment. when
such action is taken the civil and political rights of the
of fender are restored.” 5/

The desirability of expungement statutes has been recognized

by the drafters of the American Law Ingstitute's Model Penal Code.

In 1961 the Institute adopted a model section allowing the senta=ncaing
court, at its discretion, to enter an order vacating a conviction.
The court could evercise its authority either when an offender
"has been discharged from probation or parole before the expiration
of the maximum term thereof" or "when a defendant has fully
satisfied the sentencg and has since led a law-abiding life for
at least five years.“g/

The Model Code, iike the recommendation of the National
Conference on Parole, was silent about procedures for obtaining
such an order, procedures by which such a judgment would be vacated,
the legal effect of such an order, and the whole range of procedural
and mechanical problems presented by this unusual device. The usual
commentaries which arehelpful in explaining other Model Code provisions
were not included, and there is no evidence of s3ignificant deba-e
about the questions raised by expungement. The Code is specific
only as to several limitations on the effects of expungment. Most of
these restrictions involve the use of a conviction in court proceedings
(to impeach the defendant as a witness, to sentence him if he is subse-
quently convicted of another crime, or to prove the commission of the
crime).l Also, and most important for this report, such an order only
operates prospectively and does not require the restoration of any for-

8/
feited employment; as for future employment, an expungement order "does

not justify a defendant in stating that he has not been convicted of a
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| 9
crime, unless he also calls attention to the ordcr.'d/

In 1962 the llational Couacil on Crime and Delinquency (formerly
the National Probation and Parole Association) promulgated the
following act authorizing courts to annul conviction records:

*The court in which a conviction of crime has been
had may, at the time of discharge of a convicted person from
its control or upon his discharge from imprisonment or parole,
>r at any time thereafter, enter an oxder annulling, canceling,
and rescinding the record of conviction and disposition, when
in the opinion of the court the order would assist in
rehabilitation and be consistent with the public welfare.
Upon the entry of such order the person against whom the
conviction had been entered shall be restored to all civil
rights lost or suspended by virtue of the arrest, conviction,
or sentence, unless otherwise provided in the order, and
shall be treated in all respects as not having been convicted,
except that upon conviction of any subsequent crime the
prior conviction may be considered by the court in determining
the sentence to be imposed.

In any application for employment, license, or other
civil right or privilege, or any appearance as a witness, a
person may be questioned about previous criminal record
only in language such as the following: ‘Have you ever been
arrested for convicted of a crime which has not been annulled
by a court.?’

Upon entry of the order of annulment of conviction, the court
s shall issue to the person in whose favor the order has been
entered a certificate stating that his bahavior after
conviction has warranted the issuance of the order, and that
its effect is to annul, cancel, and rescind the record of
conviction and disposition.

Nothing in this act shall affect any right of the .
offender to appeal from lis conviction or to rely on it

s in bar of any subsequent proceedings for the same offense.® 10/
- This act allows the sentencing judge the discretion to grant or

deny an order expunging a convicticn, and presumably the ex-offender
does not necessarily have the burden of applying for such an
. order. The only standards guiding the court's decilién are vhether
8 the order "would assist in rehabilitation and be congistent with

. the public welfare.” The order restores to the ex-offender all

civil rights, but, if any subsequent ocomviction occurs, the earlier
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annulled conviction may be considered in sentencing.
In applications for employment or licernses. the Act attempts
to protect an ex-offender with an annulled conviction, and 1its

approach is far better than that of the Model Penai Code, t.ut the

good intentions of the Act are not translated in any tangible way
into practice. The lack of specific processes for annulment and
any means of enforcing 1ts pious declarations are serious deficiencies.
Moreover, the Act operates only after conviction and actually leads
to more protection for one convicted than for one arrested and
not convicted. 1In any event, the effect nf anrnrulment upon arrest
records is not at all clear.
Most recently, the American Bar Association (ABA) Proje—t on

Standards for Criminal Justice in its Standards Relating to i‘robation

recommended the following standard:

"Fvery jurisdiction should have a method “'yv which the
collateral effects of a criminal record can be avoided or
mitigated followIng;;Ee successful comEIet1on of a term
on probation and during its service." ;1/-

Stressing the irrational and burdensome disakbilities placed upon
ex-of fenders, the accompanying commentary recommended judicial
authority to affect the collateral disabilities resulting from
=onviction. As for the numerous specific problems raised by an
expungement statute, it concluded: ‘

“The Advisory Committee is not as concerned with the form

which such statutes take as it is with the principle that
flexibility should be built into the system and that

effective ways should be devised to mitigate the scarlet
letter effect of a conviction once the cifenaer has

satisfactorlly adjusted.” 12/ (emphasis added

Perhaps nowhere has the problem of an ex-convict been more

graphically described than in a recent book written by four inmates

of the Indiana State Penitentiary. Griswold, Misenheimer, Powers
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and Tromanhauser, An Eys For An Eye, (1970). In'Chapter 21, titled
The Ex-Con, the probless they describe in obtaining #nd holding jobs
point up more vividly than any s¢holarly analysis the need for un

*

expunging statute such 'as the one récommendéd by this study.
Y .

Y

State Annullment and Expunging statutes

Existing state expungement qgatugas gakq vagzious forms but
are generally cumbersome and inadequate, The most . comprehensive
state expungement scheme exists in California, where several
statutory provisions allow some form of expuqqement.laéhe
California statutes and their inadequacies have been reviewed
exhaustively, and it is apparent that thesa statutes provide
tedious procedures and aye of limited scope and eftect.1‘4hey
have been narrow1§ constiued by-judgol balancing the rehabilitative
effects of expungement against the need to protect the public from
those with expunged convictiono.‘ Hhen the dlbate is framed in these
terms the need for public protection almost always seems paramourit.

One statute (Cal. Penal Code §1203.45) allows an order sealing
"the record of conviction and other official records in the case", and
provides that the "conviction, arrest or other proceeding shall be
deemed not to have occurred, and the petitioner may answer accordingly
any question relating to their occurrence.® The specificity of this
statute is commendaﬁle,'but its scope 1a'l¢votoly limited. It applies
only to misdemeanants undor twenty-one yoarp old. who must petition

the court for such an quer.~ It {s expressly inapplicable to

-
v

* See Appendix F for a copy of Chaptor 21.

**+ gSee Appendix G for conpnrison of state annullment and expunging
statutes.
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narcotics offenses, traffic violations, and various sex offenses,
and 1ts relationship to other California statutes is uuclesr

Another California statute (Cal. Penal Crde §1203.4) applies
only to those persons completing probation. It allows these ex-
offenders to withdraw gquilty pleas (or have the verdict of guilty
set aside if they originally pleaded not guilty). The court "shall
thereupon dismiss the accusations or information”, and the defendant
is thereafter "released from all penalties and disabilities resulting
from the offense of crime."” This statute, though mandatory, has
been judicially and legislatively circumscribed and is of limited
applicability.lé/ Nevada has a virtually identical statute which has
not been interpreted by the courts.lﬁ/

North Dakota has a similar statute allowing relcase trom
all disabilities of a conviction after the offender has successfully
completed probation. In one respect, it is procedurally clearer
than similar statutes. It limite access to court records in such
cases to the clerk of the court, the judges, the juvenile commissioner,
and the state's attorney. "Others may examine such records and
papers only upon the written order of one of the district judges.”ll/

A similar statutory scheme exists in Delaware. If the of fender
complies with the terms of his probation, "the plea or verdict of
guilty entered by or recorded against such offender shall be stricken
from the records of the court.lg/ A statute of this sort is
commendable, but it applies only to probationers. Although the
statute uses the mandatory "shall®”, it presents no procedures by
which a probationer can petition for such relief. It apparently

applies only to court records, and no ssaling procedures are

enumerated. Unlike the California statute, there are no cases

interpreting the statute.
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L
Washington and Utah hlv; ltatptro alloving favorablg treatment

of successful probationprn. and each statute has been subject to

judicial interpretstion. Ha-pingﬁon'l“ptqgugo is vittqllly identical

in wording to California'n (51203.A). sué.it sets ¢ discretionary

rather than mandatory ptoceduro‘!'tho coutt lly thereupon dismiss

the 1Aformation').19/ OpiniOAl of Ha-hinqton'- Attorney General

have held for oxample. that the ltatuto appl;os to convicted felons

who wxnh to run for elected state or county offico'—gut the

statute’s removal of "all pPenalties and di.abilities' does not

preclude the conside:ation of such a conviction in later sentencing

the offender to a mandatory minimim sontonco Zl{n a recent case the

Supreme Court of Halhington upheld tho oloction of a county sheriff

whosg garlier conviqtion_hAA been ppnullod under this statute.zz/
Utah's statute authorizes tﬁe cog;g to place any defendant on

p:obation. ;nd. if the defendant co.pli.l with the conditions of

hxe ptobation. 'the court may if it be compatible with the public

inte:est eithe: upon motion of the di-trict attorney or of its own

motion terninate ths oentcnco or set asido tho plea of guilty or

conviction of the defondant. and dismiss the act10n and discharge

the defendant."” gglrhe Supreme Court of Utah has viewed the statute

as "enacted for the purpose of pogpittihg_tho court under unusual

circumstances and for good cause to expunge the record of crile.'zi/

Utah’s courts, like most state courts, havo‘not oxp;orod the meaning

ot "good cause”, “"unusual circumstances®, or any of the varied

problems in defining expungement brocolscl.




Texas has two statutory provisions which provide t+1 o tor:
expungement. One section authorizes the court upon the terr.nation !
probation to set aside the conviction and release the defendant from

25/
all future penalties and disabilities.

Another provision applicable orly to2 misdermecnants preovides:

(a) When the period and terms of a probaticn have been

satisfactorily completed, the court shall, upon :ts own

motion, discharge him from probation and enter an order

1in the minutes of the court setting aside the finding of

guilty and dismissing the accusation cr compliint an< tne

information or indictment against the probationer.

(b) After the case against the propationer 15 cismissed

by the court, his finding of guilty may n.. ze ccnsidered

for any purpose except to determire his ert.tlement to a

future probation under this Act, or any c%ner prchztion

Act.
26/
Th-s provision, however definitive its effect, «-p.ies orly to

defendants who apply in writing to tne court for such treatment.
These defendants must have never been convicted of a felony
or a misdemeanor for which a jail term could be :mposed, and
they must not have been granted probation dur:rc the preceding
five years.gl/ This statute's narrow applicability and procedural
difficulties are significant defects.

The Wyoming statute provides for parole before sentence. It
15 applicable to most felonies where there have been no previous
felony convictions. The judge may consider whether 1t 1s a farst

' offense, "the extent of moral turpitude involved," and the

reputation of the defendant; he may then “parcle" the defeniant
for as long as five years. After one year or any time thereafter,

the court "shall have the power in its discretion” to terminate

the parole, discharge the defendant, "and annul such verdict or
28/

plea of guilty." No procedures are provided, no cases interpret
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the statute, and there is no evidence of its use.

New Jersey permits the céurt to order "the clerk of such court
to expunge from the records all evidence of said conviction." Also,
"the person against whom such conviction was entered shall be forthwith
thereafter relieved from Such disabilities a# may have heretofore
existed by reason thereof;:' The éQaEute aﬁpurgntly contemplates the
full restoration of ¢ivil rights, hut it applies only whén the original
sentence was suspended or was a.fing of $1,000 or less. The
petitioner must have no subsequent conviction and can apply for
this relief after ten years from the date of his conviction. The
county prosecutor and police chief are notified of all such petitions
and may object. The process is expressly not available to those
convicted of treason, anarchy, all capital cases, kidnapping, perjury,
carrying concealed or deadly weapons, rape, seduction, arson, robbery,
or burglary.gg/

One needs no statistical survey to conclude that the New Jersey
statute is used sparingly. It has, however, been subject to inter-

pretation and limitation. Several Attorney General Opinions have

stated that an order under this statute does not have the attributes

30/
of a full pardon. Cases have also limited its effectiveness;
3)/

a recent case called for its "revision and clarification".
Michigan's recent (1965) statute applies only to non-capital
offenses committed before the defendant's twenty-first birthday and
does not apply to persons committing more than one offense. Five
years after the conviction, ane may petition for an order "setting
aside the conviction”. . The prosecutor may contest the motion, and
the court may require the pet;;ionpr to file supporting affidavits.

"If the court determines that the circumstances and behavior of
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" the applicant from the date of his conviction to the filina of the

motion warrant setting aside the conviction, :t mey, in its discretion,
enter an order for same.'224he effect of such an order 1s unclear, but
the statute states that, upon the entry of guch an order, "the
applicant, for purposes of the law, shall be deemed not to have been
previously convicted.'EA/

Minnesota provides for expungement by administrative action of
the State Board of Pardons. Any first offender may, upcn cocmpletior.
of the sentence, petition the Board for a “pardon extraordina-y."

If the Roard finds that he "is of good character and reputat:on",

it may grant such a pardon. As for its effect, "(s]uch parc¢on
extraordinary, when granted, shall have the effect of restoring

such person to all civil rights, and shall have the effoct of

setting aside the conviction and nullifying the same and of purging
such person thereof and such person shall never thereafter be required
to disclose the conviction at any time or place other than in a
Judicial proceeding thereafter 1nat1tuted.'gi/

The Minnesota statute is broad in scope, covering all first
offenders and not expressly excluding any crimes. It also attempts
to have vast effect by restoring "all civil rights" and by
implicitly sanctioning non-disclosure of such conviction on all job
applications. The statute, like others, does not consider arrest

records; and its administrative mechanism may not be effective.

But if implemented and expanded, it could be an effective tool for

ex-offenders.




Findings and Recommendations*

1. Finding -- Many expungement statutes provide no mechar ism
by which a conviction may be expunged thus they often have been found
to be not effective. Procedures may be difficult, judicial authority
may be discretionary and rarely exercised, and fow ex-offenders may
know of a statute providing that they must petition for expungement.
Most statutes apply only in limited cases and some exclude a variety
of listed offenses while others apply only to those completing
probation or receiving suspended sentences.

Recommendation -- It is clear that as to criminal conviction,

there is still a vast nee:! for some means by which the debilitating
effect of a criminal reccr¢ may be lessened. An effective state
expungement practice is by no means the only method by which ex-offenders
may be aided, but changes in this area are sorely needed.

Some have suggested that because existing expunging statutes
do not work, and betause public attitudes are so important, that
statutory reform is not a viable method of removing obstacles to
employment.éé/The Institute recognizes the importance of public
attitudes and rehabilitative efforts, and is not suggesting that
the sole answer is statutory and administrative reform. But a proper
legal and administrative structure is a requirement before other

necessary steps can be effective. It does little good to train an

individual for an occupation if a license to practice cannot be

* See Chapter 2, Juvenile Policies and their effectiveness for
a discussion of juvenile problams in this area and the draft
of a model use of juvenile records statute. See also Chapter
3 Civil Service Stz _atesand Rules for discussion the draft of
a Model ~ivil Service Conviction Statute.
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obtained or employers are unwilling to hire ex-offenders. TIn the
latter case legislation restricting the use of criminal records when
a job is at stake will at least prevent the legal structure from
obstructing bona fide efforts at obtaining employment.

2. Finding -- Existing expunging statutes generally do not
consider whether the procedure should be automatic or discretionary,
mandatory or permissive, whether ex-offenders are to be notified
about expungement and its affect, or whether employers are to be
prevented from inquiring about expunged convictions. There is little
evidence that expungement has effectively aided the ex-offender.

Recommendation -- Some guidelines may be suggested. Most statutes

provide that an ex-offender must petition for relief, which may be granted
at the court's discretion. This procedure clearly limits the

utility of this remedy to those ex-offenders who are aware of it,
articulate enough to petition for it, and energetic enough to

persevere through courtroom procedures. (Such a remedy may also

be limited to those who can afford an attorney.) These defendants

are least likely to need expungement and are more likely to overcome

the disabilities of a conviction recorad.

There is a middle ground between automatic expungement and
proceedings which the ex-offender must initiate, depending solely
upon the ex-offender's initiative. FPormal notice of the termination
of probaticn or parol: could be accompanied by a notice that the
probationer or parolee cou’d petition for expungement. Specific
directions could be included in the notice.éﬁ/Where the relief to

be granted pertains to ‘persons arrested but not convicted, it could

entail giving to them a formal printed notice of their rights to

seek expungement or sealing of their criminal record.
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3. Fanding -~ Probation and parole officers are raicely involved

1n the expungamsnt process.

Recommendation -- Should the probationer not utilize the expunge-

ment procedure, petitions could be authorized from probation and parole
officers as a back-up measure. These officers could, with a minimum
of difficulty, set regular schedules as to when they would consider filing
such petitions. For example, they might consider filing such petitions
one year after the completion of probation or parole and two years after
mandatory release from imprisonment for a felony.éZ/ The Institute
has opted for authorizing proceedings immediately after discharge from
probation or parole and released from irprisonment on the grounds that
legal obstacles to work should not slow up the rehabilitative process.
Vesting this authority in probation and parole officers could well
make expungement an integral part, in fact the "graduation ceremony"
of the rehabilitative process, and ex-offenders would be more likely to
be made aware of expungement. Also, tﬁelo officers ideally would have
the resources for the social jnvestigation demanded by courts.
4. Fainding -- Most statutes do not provide meaningful guide-

lines for determining when expungement ghould occur.

Recommendation -- Guidelines which could be employed might include
lack of su sequent convictions, no pending criminal proceedings, and the

usual indices of efforts at rehabilitation.

5. Finding -- Most expungement statutes are unclear as to the

meaning and effect of expungement,
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recommendation ~- Most existing, Expungement laws do v prov,de

for the destruction and obliteration of court and police records
because there are many uses for such rocord-.lg/ If expungemsant
statutes limit the use of criminal records, der“ruction or cblite: at.nn
becomes unnecessary. Thae 3tatute could provide that when the conviction
18 annulled or expunged a1 civil rights are restored to the peticioner.

It could further provide that license and job application forms may ask

cnly about convictions which have not been expungjed. Restricting such

questioning may ba a far more effective remedy than placing upon the
job seeker the burden of concealing a part of his past.

6. Finding -- Most expungament statutes do not explicaitly describe
hcw courts and police departments are to handle expunged records.

Recommendation -~ Pro.isions should require courts and police

departments to seal expunged recqrda an+t prohibit their divulgence

to any public or private «r ‘oyer.* Under such a provision ouly a
court hearing a criminal case involving that particular ex-offender's
involvement in a subsequent crime or a police department investigating

a crime could gain access.

* Responses to any inquiries should not be different from those
made about persons who have no criminal records.

\/—\
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Expungement - Footnotes

1/ See e.g., Wyle, The Employment of Released Offendcrs, 25
Probation, Oct., 1 i Harris, Changing Public Attitudes
owa ime and Corrections, 37 F&¥. PreE.. De¥.. IULET Hannum,
ems oI Letting Jobs IOr Parolees, 6 N.P.P.A.J., Jan., 1960;
Note: Discr nation on the Basis of Arrest Record, 56 Cornell
L. Rev. 470 (137I). See also Pownall, Employment Problems of
Released Prisoners (1969), a report prepared %or the
Manpower Administration, U.S. Department of Labor,

2/ Rubin, The Law of Criminal Conviction 609 (1963).

3/  I3., 605-10.
i/ l—g.' 636-70

3/ National Conference on Parole, Parole in Principle and
Practice, 137-39 (1956).

6/ Model Penal Code, §306, 6(2) (Proposed Official Draft, 1962).
1/ Id., §306.6 (3),(b),(c),{d), and (e).

8/ 1d., §306.6 (3)(a).

9/ Id., §306.6(d) (f:.

10/ Annulment of a Conviction of Crime: A Model Act, 8
Crime and Delinquency 97, 100.(1962)
11/ American Bar Association Project on Standards for Criminal

Justice, Standards Relating to Probation, §4.3, (Approved
Draft, 1970).

12/ !.9... po 56.

13/ See e.g., Cal. Penal Code, §§1203.4-4(a), 1203.45 (West
Supp., 1968). .

14/ See e.g., Note, The Effect of Expungement on a Criminal
Conviction, 40_S. Cal. L. Rev. IE? iI;G’S: Booth, The
Expungement Myth, 38 L.A. Bar Bull. 161 (1963); Comment,
Criminal Records of Arrest and Conviction: Expungement
trom the eral Public Access, 3 Cal. W.L. Rev. (1967) ,
Baum, ngIn% Out _a Criminal or Juvenile Record, 40 Cal.

816 (1969).

s.B.J.

15/ Note, The Effect of Exgungement on a Criminal Conviction,
40, S. c.lo Lo Rev. 2 ’ 133-1‘3 .

™~ 16/ New Rev. Stats. §176.225.
17/ N.D. Code §12-53-18 (1960).
18/ Del. Code, title II, §4321 (19 supp.).




S I8 I
NN N

~N
S
~

~N
%]
~

IS 13 |
~ O
~

N
[
~ ~

N
O
~

ls |
~

S

w
N
~

w
w
~

w
>
~

w
Ut
~

(53]
(=2
~

73

Wash. Reav. Code Ann. §9.95, 240

Ops. Atty. Gen. 65-66, No. 66.
Ops. Atty- G‘n- 59-60 “o- 50-
Watsen v. Kaiser, 443 P.24 843 (1968).

Utah Code Ann. §77-35-17.

State v. Schreiber, 245 P.2d4 22, 224 (1952:

Tex. Code Crim. Proc. Ann. §42,12(7)

Tex. “ode Crim. Proc. Ann. §42.13(7)

Tex. Code Crim. Proc. Irnn. §42.13(3) (a)(1-5).

Wyo. Comp. Stat. §7-315 (1§57).

N.J. Stat. Ann. §2A:154-28 (1958).

See, e.q., Water¥ront Commission of New York Harbor v.
Pasquale, 65 N.J. Super. 498, 168 A, 2d 246 (1961); State
v. Garland, 99 N.J. Super. 383, 240 A.24 41 (1968).

State v. Chelson, 104 N.Y. Super. 508, 511, 250 A.2d 445, __
(1969) .

Méch. Stat. Ann. §28.12%« (101) (1969 Supp.).

Mich. Stat. Ann. §28,1274 (102) (1969 Supp.).

Minn. Stat. Ann. §683,02(2) (1969 Supp.).

See Kogon and Loughery, Sealing and Expungement of Criminal
Records -- The Big Lie, 61 J. Ccrim. L.C. & P.S. 378 (1370).
The Standards Relating to Probation provide for formal notice
of termination of progatIon. §¢d.1. 4.2 and commentary

at pp. 52-54. See note 1l supra,

Mandatory release occurs when the term of imprisonment, less
good time, requires the prisoner to be released. This usually
means that parole had been considered but not granted.

If there is a subsequent conviction the court should have
the information as part of a presentence report. Police may
use some of the information for investigating certain crimes
where the method of operation (MO) is a key to solving the
crime.
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MODEL ANNULLMENT AND SEALING STATUTE*

Section 1. 1In all cases wherein a criminal conviction has been
entered against any person, the person so convicted may petition the
court wherein such conviction was entered for an order annulling and
sealing the record of such conviction after termination of probation
or parole supervision, or after final discharge or relgase from any
term of imprisonment. He may present such petition in person, by an
attorney, or by a probation or parole officer and the expenses coin-
cident with this petition shall be borne by the state. The court
shall grant such an order unless in the opinion of the court the order
would not be consistent with the public interest. The court shall
explicitly atate in writing any reasons for not granting an order of
annulment and sealing. A denial of such an order shall be appealable
by the petitioner and the burden of proof for sustaining the denial
shall lay upon the state.

Section 2. Departments of probation, parole or corractions

- * The expungement statute does not grant relief to persons
arrested but not convicted. Several statas have statutes
proriding some form of relief for such persons. The
Institute anticipates this model statute being coupled
with tha recommendation that no arrest record shall be
released for purposes relating to amployment, license,
bonding, or any civil right or privilege (Chapter 8).
Should an arrest record statute not be adopted, then
expungerent provisions should include providing relief
for perisons arrested but not convicted.
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exercising supervision or custody over any convicted person shall
inform such person in writing of the completion of probation, parole
or imprisonment, and the termination of supervision or custody.
where this person has not reached the age of legal majority a copy
shall also be given to his parents, guardians, or others similarly
situated. Information concerning annullment and sealing rights shall,
1n non-technical and clearly understandable language, be included in
this written communication. If within two years, following termination
of probation or parole and after final discharge from imprisonment or
mandatory release, an order annulling and sealing the record of con-
viction has not been granted, and nc subsequent criminal convictior
has occurred, the court shall enter such an order on its own motion.
The court shall attempt to notify the person whose record has been
annulled and sealed cf this motion and its effect on hic legal status.
Section 3. Upon the entry of such an orde., petitioner shall be
released from all penalties and disabilities resulting from the offense
or crime of which he has been convicted. Provided that in any sub-
sequent prosecution of such defendant, such prior convicticn shall have
the same effect as i1f it had not been annulled. Nothing in this act
shall affect any right of the éffondor to appeal from his conviction oOr
to rely on 1t in bar of any subsequent proceedings for the same offense.
Section 4. Upon granting of the motion to annul the petitioner's

conviction the court shall order the court records physically sealed

and ramoved to a separate location and maintained in a confidential




status. The court shall notify local and state law enf.rcement
agencies [of its local jurisdiction] and the Federal Bureau of
Investigation of the order annulling and sealing che conviction.
This notification shall direct these agencies not to divulge and
release information about the conviction except as otherwise pro-
vided in this Act. Upon receipt of this notification, these agencies
shall take whatever action is necessary to ensure compliance with
this order and shall then notify the court that action ~as been taken.
The court shall supervise this action and response and may hold in
contempt of court anyone failing to abide by its order. Except under
the following circumstances the court‘'s motion and receipt of such a
notice shall thereafter prohibit the court and law enforcement agencies
trom divulging the record of conviction or fact of annulling and
sealing.

(a) inquiries received from another court of law;

(b) inquiries from an agency preparing a presentence
report for another court;

(c) inquiries from law enforcement agencies where the
request for information is related to the investigation of a
crime or a position within that agency:; and

(d) inquiries from an agency considering the person for a

»
position immediately and directly affecting the national security.
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.nformation about the annulled conviction may not otherwise be
released when the request for information is related to an application
for employment, license, bonding or any civil right or privilege.
Responses to such inquiries srall not be different from responses

made about persons who have no criminal records.

Section 5. 1In any applica?ion. interview, or other form of
evaluation process for employment, license, bonding or any civil right
or privilege, with only the exceptions enumerated in section 4, a
person may be questioned about previous conviction of crime only in
language such as the following: "Have you ever been convicted of a

crime which has not been annulled or sealed by a court?"
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Chapter 6

National Survey of Hiri Practices a Policies

Introduction

How government agencies deal with job applicants and with
criminal records is approached at different levels in this study.
The Institute has observed what some jurisdictions do; asked many
others to report what they do; and analyzed statutes, rules and job
applications.

Because all practices could anot be observed nor could all
jurisdictions be visited inquiries were made via mail questionnaires.
That is, the agencies were asked to report their practices. Clearly
this method may not produce all the data. But, equally clearly, its
necessity was dictated by the scope of the project. This chapter
deals with the practices reported to us through two questionnaires

(police and corrsctions, and civil service).*

Response to the Questionnaires

A total of 354 juri-dictions were sent an initial inquiry

requesting information about their hiring practices. On the basis
of the returns from this ini’ ial probe and the examination of
statutes and rules, two questionnaires were designed; one for use

with police and correctional agencies (the PC questionnaire), the

* See Appendix A for a statement o:f msthodology.
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other for civil service and other government agencies (the CS
questionnaire) .*

A combined total of 931 of thess two Qquestionnaires were sgent
to 524 different jurisdictions (49 state, 260 city, and 215 county).
The return rates were 64% (337) for the CS questionnaire and 52%
(210) for the PC questionnaire. Pporty three states, 183 ocities

v/

and 112 counties were represented. Questionnaires were returned

by 117 police agencies and 93 correctional agencies.
The Reported Practices
The potential gap between government responsibilities mandated
. Ly law and what they do in practice poses a constant threat to the

successful execution of social policy. Improper execution of policy

may stem from different factors: Deliberate nonenforcement: non-

s i . e

enforcement because of ignorance or inertia; lack of funds; organized
opposition; inefficiency; misunderstanding; or over-enforcement. The
possibilities for bureaucratic distortions are virtually unlimited.
{ It is therefore imperative that both the practice and the theory be
studied.

The critical employment practice of government which requires an
applicant to divulge information about his past criminal record on
the job application form has been discussed in Chapter 1, This chapter

discusses practices as reported B

hd Educational systems and government financed hospital systems were
excluded from consideration.

\)“ .
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via questionnaire. Such self-reports may be distorted or information
may be withheld. The results herein presented should be viewed with
this awareness.

Agencies which reported that they hire individuals with criminal
records were asked what types of jobs these individuals held at the
time of the survey. Eighty-seven cities, thrity-seven counties,
eight states, thirty-three police agencies and forty-two correctional

agencies responded. The types of job held by persons with criminal

records are shown in Table 3.




Types of 5obs Held By Persons with Criminal Records
By Government Agency

8l

Table 3

TYPE AGENCY TYPE JOB

NUMBER OF AGENCIES
REPORTIXG EMPLOYMENT
OF ONE OR MORE PERSONS

WITH CRIMINAL RECORDS

States, Cities,

Counties,
COMBINED

Police

Correctional

Unskilled
Skilled
Clerical
Professional

Unskilled
Clerical
Patrolman

Social Worker
Counselor's Aide
Professional

Unskilled
Clerical
Custodial

Social Worker'
Counselor's Aide
Professional

119
82

37
17

12
21

17
15

13

15

PERCENT BY
TYPE OF AGENCY

90.1
62.1%
51l.5
28.0

"
51.1
36.3
63.6
3.0
3.0
12.1

hk
40.4
35.7
4.7 .
30.9
21.4
35.7

* Percentages based on number of 132 responding, city, county and
state government agencies

**  percentages based on number of 33 responding police agencies

**%* Ppaercentages based on number of 42 responding correctional agencies
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Table reveals that governments generally employ persons with
criminal records in unskilled positiors. Yet over a quarter of the
responding agencies said they employ persons with criminal records
in professional positions.

Police and ccrrectional agencies report employing fewer persons
with criminal records. But as many are employed in professional and
skilled as in unskilled positions. Almost two-thirds of the responding
police agencies have some patrolmen with some kind of criminal record.

The fact that local and ftate governments most frequently employ
persons with criminal records in unskilled positions can be inter-
preted in two ways. 1) It may be that there is a conscious policy
of refusing better jobs to persons with criminal recordsj or 2) as

the President's Crime Commission and other studies have documented it

may be the fact that most persons with criminal records are ill-educated,

£
-

from the lower socio-economic group., and have irregular and unre-
warding job backgrounds. Under such circumstances many of *hese
persons may not be qualified for skilled or professional employment.
Whichever approach one takes merely points up the need for programs
which train persons for meanirgful jobs, and the necessity of
mitigating the effect of a criminal record on a person's job possi-
bilities.

Agancies which said they hire persons with criminal records

were askad about measures, if any, to obtain information about

applicants from law enforcement agencies. Agencies were asked to




83

indicate the types of information they used in evaluating applicants.
Table 4 lists the kinds of information and the number of agencies

reporting that they request such data. ’
Table 4

TYPES OF INFORMATION REQUESTED BY GOVERNMENT
EMPLOYERS FROM LAW ENFORCEMENT AGENCIES REGARITIr.
JOB APPLICANTS

.

Type of Information Type Agency Used Not Usad
No, % No, %

Photo of applicant City 9 9.8 82 90.2
requested and referred County 3 7.1 39 92.9
- to local police State 0 0 11 100
Police 20 41.6 28 58.4
Correctional 3 5.3 53 94,7
Photo of applicant City 5 5.6 85 94.4
‘requested and referred County 4 9.3 139 90.7
; to FBI Staze (1 0 11 100
! Police 11 22.9 37 77.1
Correctional 4 6.2 52 93.8
FPingerprints taken City 46 51.6 45 48.4
and referred to local County 13 30.2 30 69.8
police State 2 8.1 9° 81,9
: Police 32 68.2 15 31.8
1 Correctional 11 19.6 45 80.4
Fingerprints taken City 42 45.1 51 54.9
and referred to FBI County 21 48.8 22 51.2
State 4 36.3 7 63.7
Police 38 80.9 9 19.1

Correctional 21 37.4 135 62.6




Takle 4 {(contin.ed)
All applicant's names City 57
automatically referred County 23
to local police or FBI State 5
Police 39
Correctional 30

Contact with parole City 19
officer County 13
State S
Police S
Correctional 10

Contaci with probation City 18 78.1
officer county 14 . 65.0
State S . 58.4
Police 6 88.3
Correctional 11 . 80.0

Table 4 reveals that the practice of asking for criminal

record data about job applicants is widespread. The type of infor-

mation most frequently requested is a name check with the local police

or the Federal Bureau of Investigation. Second is fingerprints referred
to local police or the FBI. This supports a common belief that the
practice of police referrals is widespread, although it may be used
less than is commonly belie -4.

Table 5 lists the number of types of information used by government.
The mean number of types of information for all responding agencies

wae 2.4.




Table 5

Numbers of Information Types Used by Government Employers !

# of agencies
making response

Percentage of
ReJuponding Agencies

No type requested l8 11%
One type used 53 31%
Two types used 32 18.7%
Three types used 31 18%
Four types used 12 7%
Five types used 12 7%
Six types used 3 2%
Seven types used 2 1%

The Reported Policies

All agencies were asked whether they have restrictions on hiring
persons with criminal records. They were requested to classify their
hiring policies as being one of three types: unrestricted, partially

restricted or totally restricted (no hiring of persons with criminal

records). Their responses are tabulated in Table 6.
Table 6 ’
GOVERNMENT HIRING POLICIES REGARDING
N PERSONS WITH CRIMINAL RBCORDS

Type Government

Agency Number of Agencies with Policy
e Policy
Unrestricted artially Restricted Totally Restricted
State 4 (31%) 8 (63%) 1 (6%)
County 8 (14%) 37 (69%) 9 (16%)
City ' 17 (15%) 84 (76%) 9 (9%)
Police 5 (5%) 30 (28%) 71 (67%)
Corrections 24 (28%) 38 (45%) 23 (27%)
Total 58 (15%) 197 (54%) 113 (31%)2/
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Table 6 indicates that most agencies follow a partially
restricted approach, except for the police, who are almost totally
restricted. The question r;latinq to restrictions on hiring was
followed by a detailed question listing the types of criminal records
which could be grounds for not hiring, ranging from a juvenile record
tc conviction of a felony. If the agency or jurisdiction responding
checked more than one type of record the least serious of the
records checked was tallied. This procedure, it was felt, would show

whether or ot agencies rely upon records which reflect a conviction.

The respondents were inetéucted to check all records used by
their agencies as grounds for not hiring. Thus the results of this
inquiry as presented in Table 7 represents the most restrictive hiring
policies of the agencies and jurisdictions. The rank order of
seriousness used in coding the responses to this question was as
follows: juvenile record (least serious); arrest for a misdemeanor;
charged with a misdemeanor; convicted of a misdemeanor with sentence
suspended; convicted of a misdemeanor with no suspension:; arrest for
a felony; charged with a felony: convicted of a felony with sentence

suspended; convicted of a felony with no suspension (most serious type

of record,) ¥

* It is arguablza tlat a different rank order might have been used.
For instance, corviction of a misdemeanor could have been regarded
more seriously than arrest for a felony.
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The results in Table 7 provide interesting contrasts. For
instance, the police have relatively rigid and more restrictive
policies. Tharty-one (27.9%) of the police agencies responding
indicated that a juvenile record would be a ground for not haring.
Cities, counties and correctional departments indicated that this
would be an extremely low factor in grounds for not hiring, ranging
from 3.3% to 4.1%.* Eleven (10%) of the police agencies responding
use an arrest for a misdemeanor as a grounds for not hiring. 1In

contrast, neither cities or counties use this as a ground for not

hiring, and only one correctional department (1.4%) considers it.

Under these categories (juvenile record and charge or arrest
for a misdemeanor) almost 40% of responding police agencies do not
hire, as contrasted to corrections agencies, counties and cities,
at 5.6% or under. When you add the category of a criminal record
as an absolute bar to employment (nine (7.9% of the responding police
agencies) almost half of all such police agencies use these minimal
criminal records as a grounds for not hiring. This strict approach
differs from correctional agencies ¢an (13.9X) stating that a criminal

record 1s an absolute bar to employment). Thus 20% of all

It should be noted that respondents from all jurisdictions and
agencies reporting the use of juvenile records as grounds for
not hiring stressed that the juvenile record would have to be
for a serious offense (usually a felony if committed by an
adult.)
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responding correctional agencies use these minimal criminal records
as an absolute bar or grounds for not hiring.
Counties and cities have a more flexible policy, but 6 (10.9%)
of the responding counties use a criminal record is an al:solute bar
to employment, substantially higher than the cities 3 (2.5%)*
It 1s perhaps understandable that the police are more sensitive
than other governmental agencies ir their attitudes towards the
hiring of people who have any kind of criminal record. To a lesser
degyree this feeling may also be present in correctional depar tments,
although recent trends in correctional treatment have caused cor-
rectional treatment have caused correctional administrators to become
nore amenable to the use of ex-offenders in treatment proqrans.ﬁ/
Perhaps the most important finding is the high number of responses
by cities, counties and correctional agencies indicating vagueness
on the 18sue of hiring individuals with criminal records. This is
reflected in the high number of responses in the category of “specific
grounds undetermined”; cities, 61 (50.4%)s counties 32 (58.2%) and
correctional agencies 33 (45.8%). Police responses were so specific

that only three (2.6X) cf responding agencies could be categorized as

" Seq Table 6 on p. __, where 9 cities and 9 counties report using
a criminal rscord as an absolutc bar,




being unable to give specific grounds for not hirirg an applicant.
These responses could reflect basic police r:gidity of the
police. It could also reflect an image which each of these juris-
dictions and agencies believes it should provide to interested viewers.
In any event, there is virtually no way of evaluating such responses
without an intensive look at the jurisdiction or agency. Some cities
and couities responded that no persons with craminal records had been
hired in thei: jurisdiction. Others went so far as to say no one with
a criminal record had ever even applied for a job. What would happen

if a qualified applicant with a record applied is problematical.*

If we total all the grounds for not hiring which stop short of

an actual conviction we find that 12.5% of the cities, 20% of the
counties, 25% of the correctional agencies, and 54.4% of the police
departments use it as grounds for not hiring. Add on the high
rercentage for unspecified grounds in cities and counties and you
arrive at a combined percentage for an absolgtc bar and a potential

bar (62.9% for cities; 78.2% for counties). Another category, “pattern
of criminality” should also be considered. No cities reported this

to be a factor in their hiring processes; 4 counties (7.2%): 4 cor-
rectional agencies (5.6%) and 2 police departments (1.5%), indicated

that it was a grounds for not hiring. BSeveral respondents made 1t

On site experisnces indicated that jurisdictions ace unable
to say how many individuals with records have been hired.
From numerous interviews we conclude that they are few in
number and largely restricted to unskilled jobs.
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clear that patterns of arrest records would yo considered under this
category.

The Institute believes that these findings, combined with the
findings of Chapter 1, Analysis of Job Application Forms, and Chapter
7 (si1te visits) document that records short of conviction raise
significant obstacles to applicants for jobs. It points to the need
for action by the Federal Government concerning the use of arrest
records (Chapter 8).

The Impact of the Practices and Policies

The most valid and accurate measur: of the practices and policies
of government agcncies regarding employment of persons with criminal
records would have to be obtained through in-depth agency studies.

In particular, it would be desireable to know the acceptance (or
rejection) rates or the promotion (or demotion or “"special handling”)
rates of various agencies for applicant; with criminal records. ¥
This was not possible in this project; even the few in-depth probes
of specific jurisdictions were not meant to cbtain such detailed
information.

A significant finding was that most agencies do not have this
statistical information available or that the information is avail-
able - but not usable or withheld. The most likely interpretaticn

of the consistently low responses to questions which required such

statistics is that the information is simply not compiled. This




¥
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interpretation 1s supported by the site visit findings indicating
minimal policy awareness and no uniform practices. Typically,
personnel representatives handle each case on an ad hoc basis. This
1s an important finding because 1t reveals a lack of any rational
basis for instituting, continuing or modifying administrative policies.

Table 8 suggests that few people with crimiral records "apply"
for jobs. It is possible that many mo£§ persons initiate applications
for employment but do not complete them when they see questions about
previous arrests or convictions, Interviews with parole and probation
officers 1n one jurisdiction indicated this was not an uncommon occur-
ence. The chilling effect of such questions without any explanatory
material could cause many potential applicants to quietly screen them-
selves out. Furthermore, the "reputation” an agency receives by
asking such questions may be transmitted by word of mouth, thus other
persons may not even bother to start the application process, knowing
1in advance what they will find., Intervi-ws with several officials of
a minority self;help program gsubstantiated this problem, in part

because they gave this advice themselves.
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Table 8

Number of Job Applicants with Criminal Records*

By Type of Government Agency for One Year Period

NUMBER OF APPLICANTS NUMBER OF AGENCIES
WITH CRIMINAL RECORDS TYPE OF AGENCY REPORTING

S os less State 3
County 18
City 18
Police 47
Corrections 37

6 to 10 State 0
County 3
City 9
Police 16
Corrections 9

i to 30 State 1
County 7
City 9
Police 6
Corrections 9

31 to 100 State 0
County 3
City 10
Police 3
Corrections 3

over 100 State 0
County 0
City 0
Police 2
Corrections (1]

* The one year periods are not congruent. Agencies were allowed
to use either the last fiscal or the last calendar year preceding
the survey.
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Assessment of Work Characteristics of Emplgoyees with Criminal Racords

Statements by agencies comparing employees with criminal records
to other employees must be regarded with caution. Such as-essments may
amount to little more than the opinion of a few people based on their
contact with an unrepresentative sample of employees. An additional
bias may be introduced in agencies which do not systematically keep
abreast of criminal records of their employees. The criminal record
of an employee may come to a Supervisor's attention on.y under adverse
or notorious conditions.

With these considerations in mind one might expect comparisons to
be generally unfavorable for the employee with the criminal record.
But the few responses -- 66 city, county, and state agencies, 20 police
and 30 correctional agencies were not unfavorable to the employee with
the criminal record.

The agencies were asked whether employees with criminal records
were better than, the same as, or worse than other employees in each
of eight categoriess punctuality; attendance; honesty; judgment;
initiative; co-operativeness; accuracy; and industriousness. The
assessments of the agencies are presented in Table 9.

The table suggests that employees with criminal records are not
different than other employees. For each of the eight work charac-
teristics listed the vast majority of the rasponding agencies reported

that employees with criminal records are the same as other employees.

What little difierence there 1s in the reports is slightly more favor-

able than unfavorable toward the employee with tl.e ~riminal record,
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Findings and Recommendations

l. Fanding -- Almost one fifth of the jurisdictions and agencies
reported that an arrest record was an absolute bar to employment. Vir-
tually all reported that they do consider some kind of criminal record
as possible grcunds for not hiring. Most agencies and jurisdictions
(except the police) did not 1.dicate the specific type of criminal
record considered. But, it 1s¢ a fair inference that they were not
limiting themselves to records of convictions, especially when con-
si1dered 1n light of on-site interviews and the finding trat moot juris-
dictions ask about arrest records. Most police agencies explicitly
indicated that they do not limit *hemselves to conviction records.

Half the responding police agencies consider records of legal involve-
ment short of conviction,

Recommendation -- The above finding bolsters the need for the
federal arrest statute recommended in Chapter 8 and the model annullment
and sealing statute recommended in Chapter 5.

2. Fipnding -- Most responding cities, counties and correctional

departments report that they do employ persons with criminal records

(primarily in unskilled jobs). The numbers reported are small and a
majority of cities and counties state that discretion is exercised in
almost all cases. Most agencies could not supply statistical analysis
of the impact of their employment policies regarding persons with cri-
minal records. Actual policy, therefore, remains hidden. Almost all
responding agencies reported that employees with criminal records are

as punctual: honest: cooperative: accurate; industrious; attendant: and




sensible as oLher employees.

Recommendation -- Thus 1t 1S recommended that when special

policies exist regarding applicants or employees with criminal records,
they should periodically be reconsidered in the light of their impact.
Government agencies should gather statistical information that will
provide a rational ground for 1instituting, abandoniag or modifying
employment policies.

3. Finding -- Slightly ove: half of the agencies responding
reported that they automatically refer all job applicants names to
the FBI or the local police. Almost as many take fingerprints and
have them checked by the FBI.

Recommendation -~ These practices should be modified where

necessary to comport with the Institute's recommendations given above.
Where fingerprinting is an integral part of the employment process,
all applicants should be advised that the existence of a criminal
record will not serve to automatically disqualify that person from

consideration.

4. Finding -- A significant finding involved the use of juven-

1le records by the police as a grounds for not hiring

Recommendation -- 1Tt points up the need for the model use of

the Model Use of Juvenile Records Act recommended in Chapter 2 which
would prohibit the use of juvenile records by any government agency

for purpose of job screening after the destruction of the record.




FOOTNOTES

There was a slight discrepancy not amounting to more thar 5

or 6 cases -- between the number of responses and the number
of jurisdictions represented 1: the returns. This is a result
of the fact that in a few cases two questionnaires were sent

to the same jurisdiction and both were returned. The 182 and
112 figures quoted are numbers of responses. They overestimate
by a matter of 2 or 3 cases each the actual number of jurais-
dictions. The figure for the states is exact.

A recent survey by the National Civil Service Leaque had similar
findings. 1In response to the question whether they would hire
people with police records 13% of the responding cities, 15%

of the counties, and 7% of the states reported "No" or had no
response. Good Government 20-21 (Spring 1971).

1d. The following chart suggests that the various jurisdictions

are less liberal in their hiring policy of persons with criminal
records than chart 7 suggests. This survey showing who they
would hire, cannot be compared in detail with chart 7 because
the high percentage not nired because of unspecified grounds.

Misdemeanor Felony
Jurasdiction arrest conviction arrest conviction

States 87% 87% 80% 76%

Counties

Cities

See Offenders As a Correctional Manpower Resource, Joint
Commission on Correctional Manpower and Training (1968).

A model field experiment of this sort was conducted by Richard
Schwartz and Jerome Skolnick who studied the effects of criminal
court records on the employment opportunities of unskilled workers.

Betker."adl) pp 16139 SHERRY1- in e Other Side. Roward S.




Chapter 7

Site Visits at Six Selected Jurisdictions

The Project Staff selected six jurisdictions for site visits
*

to investigate publin employment kiring procedures., The six i1ncluded

three cities, one ~ounty, one metro area (formerly Nashville and

Davidson Couhty), and cne state: Nashville-DavidGson, Tennessee;

Hennepin County (Minneapolis;, Minnesota; The State of Michigan:

Newark, New Jersey: Phoenix, Ar.zona; and San Francisco, California.

Comparison of the Six Srte Visit Jurisdictions--
Demographic Characteristics®+

The six jurisdictions chosen for site visits were picked purpose-
fully but chey are not intended to be a representative sample of all
governmental jurisdictions. Geographically, the study sites represent

all areas of the United States except the Northwest.

Population

Three of the governmental units studied service approximately the

same size populations. Nashville-Davidson Metropolitan area, the City

Y
of Phoenix and the City of Newark each had roughly 400,000 people.

See Appendix A  Methodology, for the rationale of the site visgits
and a description of how these sites were chosen.

** See Appendix H for the demographic characteristics.
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*
The City of San Francisco and Hennepin County also serviced approxi-

nately the same size population, 800,000. The State of Michigan had
@ population of approximately 8 million. In the decade from 1950 to
1960 Phoenix experienced an incredible 311% population increase while
the populations of Newark and San Francisoco decreased by 8% and 4%
respectively. The rate of change in the size of the populations for
the State of Michigan, Hennepin County, and Nashville-Davidson
Metropolitar area for the period were virtually identical. Each

experienced approximately a 24% increase.

Racial Composition

The sites differed widely on the proportion of non-whites in
their populations with a high of 34.4% in Newark to a low of 1.4%
in Hennepin County. Nashville-Davidson and San Prancisco had roughly
the same proportion of non-whites, 19%. Phoenix had 6% while Michigan

had 9%.

Crime Rates

San Francisco stuvod alone with the highest rate of 4666.3 per
100,000 population. Hennepin County had the lowest rate (3137.7) for

a quasi-comparable governmental unit--that is, excluding the state of

* San Francisco is legally both a city uand a county (see further
discussion below). But, for our purpidses, it will be regarded
as a city.




Michigan with its comparativeiv low rate of 2697.8. Nashville-
Davidson, Phoenix ana Newark hF.c roughiy similar rates at 3324.7;

2/
3471.6 and 3520.0 respective.y.

Education and Income Levels

Hennepin County nad e r.guest median number of schocl y-ars

attained (12.2) and tle nighest median income ($6954). Sar Fraacisco

had the second highest median s.r 951 years (12.0) and medisn income

($6717) . Newarx and Nasnv:1l;5 faidson wexe lowest of the six alorng
both dimensions. Newark hza v. . iedian school years and a median
income of $5454. Masnvilie-dassdsas nadé 10.3 median school years but
a median income of only $4332. +ih.gan had a higher meGian income
($6256) than Phoenax ($6il7) but a lower median number of schcol

years (10.8 as comparad to 11.8 for Phoenix).

Unamployment

Hennepin County was again among the most "advantaged" of the
jurisdictions with its rate of only 3.6%.

However, the other ieadiny jurisdiction was Nashville-Davidson
with an unemployment rate of only 3.9%. Newark maintained its
position as last of thu si% with its high rate of 8.2.%. Michigan,
San Francisco and Phceaix ex.s,anyed places in the rankings with the

respective rates of 6.9%, 6.1%, und 4.5%.
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summary

Hennepin County represents the low-minority, prosperous,
successful, economicall; sacurc, relatively crime-free community.
At the uther end of the continuum is the City of Newark which is
suifering from all the evils of a decaying city--high crime rate,
high unemployment, and a flight of the white, educated, higher-income
cit.:mens to the suburbs., The other jurisdictions fall somewhere
between thase two extremes but represent unigue combinations of
various features. For instance Nashville-Davidson County has a high
concentration of non-white and a comparatively low level of educational
and financial attainment; yet, it also has comparatively low rates of
crime and unemployment. On the other hand, vhile San Francisco has
highh levels of financial and educational attainment, it also has a
hi:h crime rate and a high unemployment rate. Phoenix might be
thought of as representing a kind of mid-point along all of these
dimensions.

wWith all the problems of that city, Newark has the largest
government employees-to-citizen ratio of all six jurisdictions with
a rate of 34.5 government employees to 1,000 population. The smallest
guvernment-citizen ratio is in Phoenix, with the very low rate of 9.4.

The other four jurisdictions have roughly the same rates, approximately

24.0 per 1,000 population.




Growth in Wumbei of Smployees mg/

After a declive A ir; ".wiii  ~tzte and local governments have
each year, without c.<ontu-, ¢ -1 ¢o their rayrolls. From employee
levels of 973,000 ... Y, 2.h43,0u0C (local) in 1951, these
governments have ;* :: . "2i reyrclis to 2,614,000 (state) and
7,102,000 (local; -n 1véS ¢ aTa zxpectad to reach 3,205,000 (state)
and 8,195,000 (i.'s

The rate or g ovi.  -..:p in .re mrd-sixties. At the highest
point, 1¢68, the in2x=:we v:. .. .. -, 5li1 functions state and local,
specifically 13.4% vc 20tca -an amp’~yment and 12.1% for other
functions. Prom (55 (. b .Liccr ancrezse in government was at
the state levei wnich «. . - & . jocal government was larger in 1966
by 75%.

Educational aeecic nave 11:imulated much of the growth, but other
employment functions hava paan mishrooming during 1966-75. The growth
rates of local governuent duzing 1960-66 were 29.7%; the piodicted
1966-75 rate is 48.5%. S ate government grew 26.8% during 1960-66;
the predicted rate duzing i%hn-/5 is 41 .,4%.

State governmentc Are exnected toc increase employee numbers more
than local government:. . ;  cvigzar.~a of such a trena was the

Pl

surpassing 1in 196/ by state eroloyment of municipal employment. The

states became the third lavgest government employer, after the federal

govbrnment and school dastri..s.
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Functions

The functions which have tended to increase their proportion of
Jovernrents' manpcwer needs have been: On the state level--education,
j O11Ce protection, corrections and public welfare; on the city level--
~ducation, general control, housing, services, public welfare,
Libraries, parks and air transportation.

Functicns which have been accounting for a lessening share of
gnovernment employees include on the three levels--highways, health and

ho 'pitals, natural resources and water transportation.

rolice Protection

Employment for police protection increesed in 1957-67 on state
and county levels, accounting for 2.2% of the state's workers in 1957 “~
‘0 3.2% in 1967, and 5.7% of the counties' wo: kers in 1957 to 6.4% in
1907. The percentage of municipal employees emiloyed for police
1 rotection declined over the ten-year period from 15.3% to 14.6% of
a2+ total. 1In 1968 and 1969, the situation has been reversed. All
levels or government reported rises in 1969 and the signs are that

th¢ ancreases will continue into the near future.

services--Fire, Sanitation, Sewage, Utilitjies

Services have grown from comprising 18.2% of city employees in

1968. The county's service functions have grown from 1.4% of county

employees in 1957 to 1.8% in 1969.
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Public Wel fare

Public Welfare has accounted for an increasing percentage of
state, city and county employment throughout the 1957-69 period. The
pubiic welfare function has increased its percentage of state enploy-
ment from 3.5% in 1957 4.0 in 1969. 1In the cities the proportion
has increased from 1.4% in 1957 to 1.9 in 1969, and in the counties

from 7.3 in 1957 tc 9.1% in 1969.

Summary

Public Welfare, services and education appear to be the greatest
expanding employer functions of state, city and county governments.,
In 1969 the largest percentages of government employees were found in:
state--education 34.2%, health and hospitals 21.5%, and roads 13.4%,
cities--services 26.1%, education 19.3%, police protection 15.1%,
health and hospitals 7.2% and general control 6.2%; counties--education
22.4%, health and hospitals 20.3%, highways 11%, general control 10.3%

public welfare 9.1% and police protection 6.7%.

Specific Jurisdictions

Michigan increased its employment from 52,805 in 1957 to 80,218

in 1967.

San Francisco swelled from 14,782 (1957) city employees to 19,962

in 1969.

Phoenix grew from 1,947 city employees in 1957 to 5,479 in 1969.




Newark's city employment grew from 10,535 in 1957 to 14,913 in

1969.

Nashville-Davidson is more difficult to compare because of its

change to a metro city government between 1962-67 and the change in
census classification from a county to a municipality. Davidson

grew in its total employee number from 2,748 in 1957 to 13,952 in

1967.

Hennepin grew in total county employment from 1,711 to 3,677

during 1957-67.

Civil Service Systems

coumnissions

While the civil service was designed to eliminate the use of
public employment as a source of patronage, the commissions in the
s1x jurisdictions are generally appointed by the chief executive of
the jurisdiction for a certain term. The mayor of San Fransico names
three part-time unpaid commissioners for four years and they may be
renamed. The mayor of Nashville-Davidson appoints a five-man com-
mi1ssion subject to the metro council's confirmation. The commission
must 1nclude a lawyer, representatives of business and labor, and

uone may be public officials or hold political party positions.

The Michigan Constitution éeeks to limit the governor'’s dis-

cret.on in his appointments by providing thac the commission of four
mesrbers shall not have more than twe from the same political party.

Trese four men are appointed for eight years and are unsalaried,




New Jersev's five-man part-time paid conmissi»n 1s also appointed by
the governor with the advise and consent of the state senate. The
governor also chooses the president of the commission who appoints
the chief executive officer of the commission.

The duties of the commissions are fairly uniform. Generaliy
their responsibilities include defining the policy of the service
and 1ts implementation through job specifications, tests, rules and
regulations of the service, establishment of salaries, classifying
and reclassifying jobs, and instituting legal proceedings for violations
of civil service provisions. The commissions generally have the
responsibility to review actinns of their staff and department heads
on appeals from rejections, dismissal and suspension from employment.

The powers granted the commissions are generally broad. The
day-to-day operation 1s in the hands of the civil service staff.
where commissioners are part-time officials the real policy making
may be in the hands of the civil service administrator and his staff
(who do the actual examing and hiring).

The locus of authority is thus in the chief administrator--in
San Francisco the general manager; in New Jersey the chief examiner
and secretary.

The Hiring Process
Apart from the policy of the ;ivil gervice concerning persons

with racords the ex-offender or person with an arrest record may be
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deterred, discouraged and discriminated against by the actual civil
service process itsslf. The time involved in applying for a job,

the physical set-up of the procedure, the entry level job requirements,
job requirements, job announcements, and the exams, all serve to cause
self-screening by the applicant with a record.

where an applicant is just out of prison, the need for a job may
be 1mmediate. The civil service process, if at all characterizable,
generally 1s slow. Application periods of several months are not
uncommon. In San Francis;o *he applicant is told that his test grading
period may be more than four weeks. This written exam is only one
step of tha whole application process.

Newark's police department check of all applicants for unskilled
positions in itself takes two to three wueks. The decision process
may take only a few days or a few weeks depending on the need for
cnployees: however, there are occasionally delays in decisions of
several months.

Hennepin's selection process may involve some delays for the
average applicant; in the case of an applicant with a record tha delay
1s certain. For instance, an applicant for a position with the city
hospital is substantially delayed where the candidate has a racord
which necessitates a check with corrgction and police officials.

A parole officer in Lansing, Mi;hiqan pinpointed the delay

petween announcement of the exam and appointment as the primary

problem for the applicant with a record. He attributed the delay



to special investigations of the individuals with criminal records
which extend an already lengthy application period.

Job Announcements

The ex-offender may not even know of the civii service job
opei1ngs and opportunities, or may be deterred from applying 1f he
di1d. The most 1mmediate, and most easily corrected, problem 1s that
of the terminology utilized on announcements. It is not uncommon
for ttem to be written at a level of verbal complexity higher than

4
the job demands._/ For example, one jurisdiction's announcement for
Neighborhood Aide, a position similar to being a mother's helper,
used the word "siblings” 1n 1ts description of duties as well as
phraseology which might be beyond the level of potential applicants.
All jurisdictions were guilty of this at times. Other problems arose
1in connection with the manner in which announcements were brought to
the public's attention, and the jurisdictions varied in the scope of
their dissemination.

A formal procedure is followed in Hennepin. When a vacancy occurs
the department notifies the civil service which in turn disseminates
job announcements to various department bulletin boards and to pilot
city centers, as well as to certain agencies and publications.
Announcements are not, however, sent to all social agencies. The
decision 1s based on considerations of the theoretical overlaps with

the pilotf centers. But neither an organized group of ex-offenders or

an Indian organization ever received such announcements.

ERI
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Announcements are posted in a number of places in Michigan's
civil service, all inadvertently designed to avoid reaching indi-
viduals with a record. Announcements a.c mosted in state police units,
Michigan's security employee commission, libraries, placement .-~
guidance counselors, special agencies and political committees. Only
occasionally, when there is a special need, does the civil service
publish 1n the newspapers or on TV or radio.

San Francisco publishes its job announcements i1n places simiiar
to Michigan's and additionally publishes announcements in the news-
peper.  Michigan and San Francisco share also in a division of
opin.on as to the desirability of publicity concerning the hiring
of ex-offenders and the policy about hiring ex-offenders. The issue
was defined in San Francisco as whether the publicity to educate the
public and primarily to acquaint persons v itk records with the civil
service's liberal policy would be outweighed by the strong public
backlash.

One sta®e director of personnel felt that the wisest policy is
to avoid all publicity, both good and bad. Conversely, another
personnel director for a department of social services suggested
that success stories would help solve the problems of hiring persons
with records and would serve to educate employers and the public.
Neither appeared to consider the primary problem of notice of opportunity

to those with records who generally believe they have no chance to

obtain public omoloyment.
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One result is a general unawareness of liberal civil service
hiring policies on the part of certain agencies which advise persons
about employment. The director of Goodwill Industries did not send
people to the civil service in San Francisco to seek employment
because the "people weren't bondable." This statement would have
been correct 10 years ago but today the state has a blanket bond which
covers any employee.

Nashville-Davidson restricts its recruitment efforts to colleges
and uhiversities and vocational high schools. Notices of jobs are
also sent to the local employment security office. Job announcements
may carry subtle discouragements. Under the heading of Notes on the
san Francisco job announcements, the prospective applicant is warned
that a history of employment with frequent and unexplained changes
of employers may be the basis of rejection of the application.

A number of announcements specify that certain licenses including
a drivers license must be had or at least must be obtainable. Under
California law a person who has committed any act involving dis-
honesty, fraud or deceit, or who has been found quilty of or convicted
of a feloﬁ} or crime involving moral turpitude may be denied a license.
The license requirement 18 not limited to driving occupations. It is
required, for example, of public health nurses, policemen, steam
fitters, and supervisory probation officers.

A number of announcements specify that one of the examinations

a candidate must pass is an appraisal of a person's personal history




and personal traits. An applicant with a record may tend to shy
away from this kind of personal probing.

Job Qualifications

Even when the person with a record does see a job announcement,
which usually includes a summary of its duties and the educational
and experience requirements, he may still be deterred from applying.
The required educational and experience requirements are too high for
most ex-offenders to meet. It has been found to be the case that too
many local and state governments are setting requirements levels far
higher than is necessary for the job.é/ While some screening pro-
cedure may be necessary, if only to process numerous applicants
responding to a single vacancy, an arbitrary educational requirement
is not necessarily related to potential "job success."” Testing
experts recommend that flexible passing points need be established,
or that an applicant's score need be interpreted in relation to the
applicant and also the job position as opposed to establishing
a fixed "passing" point.é/ It has been pointed out that reliance
by screening agencies solely upon the application will often work
to the disservice of the applicant who may be unskilled in seeking
employment.Z/thus it has been racommended that civil service interviews

should be required whereby the interviewer would go over the appli-

cation form with each applicant in order to help develop a full picture

8/
of the applicant's potential,
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In Hennepin County, for example, the minimal educational require-
ment for most jobs is a high school diploma. A highway maintenance
man, whose duties basically involve manual labor such as spreading
asphalt, digging trenches, and laying pipe, must have the equivalent
of a high school degree plus six months' experience. This requirement,
which appears unduly high, would work to the detriment of most ex-
offenders in Minnesota. The median grade level of the states aduits
admitted to parole during fiscal year 1968-69 was 9.9. Nearly 60% of
the state's paroled youths and 70% of the state's paroled adults would
have been unable to meet the county's basic educational requirement
fcr highway maintenance. While comparative data was unobtainable from
the other on~site jurisdictions, practices there are not likely to be

S/
significantly different.

Experience requirementé present special obstacles to an ex-
offender when the time element of the experience is important. A
number of San Francisco's civil service jobs require a period of
apprenticeship or journeyman years that might in and of themselves
eliminate a number of offenders. For example, in the electrician trade
all classes require completion of a recognized apprenticeship in an
applicable field plus, for an electrician, three years of first class
paid experience in the building ti:ides industry, rwo years of which
must have been in electrical construction experic.: . in the building

trades industry. This time requirement alone might eliminate the

average young offender who has served a sentence. But the precise




training requirement may mitigate against certain -ocio-economic
groups from which the average offendar comes.

Special Problems of Prisoners

Once the application is made other problems arise for the indi-
vidual with a record. In Nashville-Davidson, an applicant is frequently
sent to the police deparument for fingerprinting. Few ex-offenders,
when made aware of this probing into their background, will persist
1n the long drawn-out application process.

Hennepin County receives one to two applications a month from

incarcerated individuals. while their applications are accepted, the

convicts generally are not able to finish the application process.

They are not released for an interview or for testing.

The director of San Francisco's county work-release programs
pointed to the same problem for the imprisoned applicant, suggesting
that the need for special court orders to obtain release of the
convict was too cumbersome to be practical.

Attempts to Ease Rigid Requirements

Some jurisdictions make efforts to alleviate biases built into
written examinations. San Francisco's charter specifically provides
that examinations given laborers shall reiate oniy to physical quali-
fications and experience. Further, the commission may in its
discretion rate the applicant for positions for mechanical trade and

occupations totally on experience and physical qualifications.
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In Hennepin those not required to take exams were those apply-
ing for highly technical and professional positions. Nashville-
pavidson conducts only an oral examination of applicants for jobs
not requiring high school education. Michigan, like the other
jurisdictions, may give a written, oral, educational and experience
and/or a performance exam. The stata does, however, use reduced
passing points in some of its examinations as an attempt to provide
a sufficient number of screened applicants for state job vacancies.

Oral exams and examination of an applicant's personal his-
tory and traits are tests most open to criticism. Agencies trying
to place individuals with records in the civil service in San Fran-
cisco suggested that these result in subjective evaluations and are the
primary tools to weed out people with records.

Hennepin County objectified its oral interview process somewhat
by Providing for tape recordings of the session to be kept on file
which may be used for appeals. The interviewers use an oral appraisal

rating form which provides a score of from 6 to 10 (in increasing
value) for each of the following traits: personal characteristics;
judgments training; training experience; presentation of ideas; atti-
tudes toward position. There is also a final rating for overall
eraluation. The process, however, primarily relies on a subjective

evaluation.

A rejected applicant may have recourse. In San Francisco the

candidate is notified of his right of appeal to the civil service
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commission 1n his letter of rejection. A less formal procedur. s
followed 1n Newark. An applicant who challenges a decision will be
geen by the assistant personnel director.

I1f a person with a record does aprly and is rejected there is
very little chance that he will appeal. The rejection confirms what
he previously suspected, that the system is just stacked against him.
Moreover, the time and trauma involved may dissuade him. There are
in fact few appeals.

In Michigan the system of provisional appointment completely
bypasses the civil service mechanics of announcement, examination,
screening and registering. The individual hiring authority may employ
the i1ndividual it wants so long as the person is capable of qualifying
under civil service examination procedures one year later.

A limited tenure system in San Prancisco, while still a part of
the centralized civil service structure, is less stringent in its
"equirements for appointment. Employees under the system are normally
given temporary appointment and have no civil service status; therefore
the job theoretically lasts only so long as no civil service employee
1s available. This system accrues to the advantage of minority gruups,
including those with a record, and (1) the appointmentc are not made
on a competitive basis and (2) the applicant generally is not fiager-
printed. Moreover the limited tennre means quicker processing.

Newark's regular public hiring is characterized in part, in the

lesaser skilled positions, by the informality of these alternative
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systems. For example, recruiting by the Housing Authority of vnskilled
labor is done by word of mouth or through local 305 of the building
services employees union. The officers of the local union * . . .
check their members who remember people who need jobs and who look
reliable." Screening is informal and until the new employee renches

a semi-skilled level he does not have to pass a civil service exami-
nation. Given the Newark Housing Authority's promotion policy from
unskilled to semiskilled, combined with its informal on-the-job
training, many reach this level.

The informal nature of these systems cuts both ways. Withou=
standards the system maybe more vulnerable to nepotism, favoritism
and politics. Furthermore, although the limited tenure system allows
people with records to get into government employment, the insecurity,
generally low level, and restricted potential of these positions is

generally not a good long-range solution for these employees.

The 8ix Jurisdictions

The uix jurisdictions selected for site visits varied in demographic
characteristics, number of employees and civil service structure as
discussed supra. The remainde; of this chapter summarizes the varianc: s
among the six in statutes and ordinances relevant to public employment
of persons with criminal records and in the extent of disclosure of an
applicant's record required by the jurisdiction's application for public
amployment.

It further summarizes the

actual public employment practices of
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each jurisdiction as they relate to individuals with records. Based

on study team observation, 1t demonstrates that inter-jurisdictional
variances in such practices are as great as those relating to demography,
civil service structure, states and ordinances, and application forms.

l. Nashville-pavidson, Tennessee

A. Relevant statues and ordinances

Although there does not appear to be a state statute regulating

disclosure of adult criminal records, a metropolitan ordinance provides

10/

the police department with authority to release such data to employers.
In addition, a local ordinance requires certain ex-offenders to register
with the Chief of Police within 48 hours after arrival in the juris-

diction, at which time the individual may be photographed and finger-
11/

printed.
A state statute does limit the disclosure of records of juvenile
proceedings:

Inspection of records limited. -- The records and information
cbtained in all cases of children shall not be available to
public inspection. All legal records and documents such as
petitions, compliaints, summons, subpoenas, motions, pleadings,
transcript of testimony, orders and decrees of the court and
other legal papers in any case shall be open to inspection by
the parents, guardian, parties having a legitimate interest

in the case, or their attorneys or by any institution or agency
to which the child may have been committed under this chapter.
All information of a social nature such as reports to aid the
court in making the disposition of the child may be made avail-
able, in the discretion of the court, for examination by any
person, agency or institution. Such person, agency or insti-
tution may make or receive copies of such information, but it
shall be unlawful for such person, agency or institution to
use such information for any purpose other than that for which
the court permitted it to be copied and released.l2




The state's version of the typical statutory differentiation
between (adult) criminal and juvenile proceedings reads as follows:

Exemption from laws applicable to infamous crimes.
~--Children found to be delinquent shall be exempt
from the operation of laws applicable to infamous
crimes, and such children shall not be rendered
infamous b¥3 e judgment of the court in which they
are tried.

3, Extent of disclosure of record required by application form

Every applicant for public employment in Davidson County must
complete a Metropolitan Civil Service Commission application form.
The form requires disclosure of and full explanation for all arrests,
including those related to "traffic and any minor offenses.” No
distinction is made between adult and juvenile incidents.

C. Actual procedures in the jurisdiction

Upon completing the Civil Service Commission application, the
job-seeker is given a fingerprint card which he must present to the
police department. The police may at this point conduct a community
background ihvestigation of the applicant. The card is later returned

to the Civil Service Commission with the applicant's arrest record and

the result of any background investigation.

Applicants who 40 not admit a criminal record, but are found to
have one, are antomatically dropped from consideration. Individuals

with records are not hired for positions which require bonding.
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All arrest and conviction data are placed in the applicant's
personnel file, to which all department heads have access. If the
applicant has an arrest record, the prospective hiring agency sends
his photo to the police and the F.B.I. (in the latter case, accompanied
by a fingerprint card). where applicable, the applicant‘'s probation
or parole officer is likewise contacted.

Both juvenile and criminal records appear to circulate freely.

A member of the survey team obtained the records of two ex-offanders

from the Police Records Division without presenting any idantification%i/
Juvenile records are routinely rcleased to the military, government
employers, and the police. Private employers may easily obtain the
equivalent of a "rap shect" listing an applicant®'s juvenile offenaei%é/
Additionally, adjudicated juveniles are advised upon releasze to disclose
their juvenile involvements in completing job applications. 1In light

of the ostensibly tight restrictions on disclosure of juvenile records

by state statute (cited supra), these practices are rather surprising.

2. Hennepin Count Minneapolis Minne

A, Relevant Statutes and Ordinances

A Minnesota statute requires that all officers and agencies of the
gtate and its political subdivisions keep all records necessary for full
knowledge of their official activitiol%é/ It further directs every

custodian of such records to make them easily accessible for convenient

use and, except as otherwise expressly provided by law, to "permit all

public records in his custody to be inspected . . . at reasonable times

17/

and under his supervision . . . ."
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There is a further statutory provision which provides that". . .
none of the records of the juvenile court, including legal records,

! shall be open to public inspection or their contents disclosed except
18/

by order of the court. Police are likewise required to maintain

separate records of arrest for persons under 18, which records are not

19/

open to public inspection in the absence of court order.
An adult first offender in Minnesota may petition the Board of
Pardon for a "pardon extraordinary," which, if granted, will operate
20/
to restore his civil rights and nullify his conv.ction. Such peti-
tions are infrequent and are generally granted only in cases involving
21/
T long periods of subsequent lawful conduct.

If a minor is cummitted to the care of the Youth Conservation
Commission and is discharged before the expiration of his maximum term
or is placed on probation, he may seek a court order nullifying his

22/
~djudication.
¢ .te statutes further provide that juvenile proceedings are not

23/

criminal in nature and do not result in criminal conviction.

B. Extent of disclosure of record required by application form

The application tor county employment requires disclosure of
"full particulars” of all arrests for other than minor traffic violations.
Thus no distinction is made between arrest and conviction or between

adult crimiral and juvenile incidents,

C. Actual procedures in the jurisdiction

If a job applicant discioses that he has been arrested, the County

Personnel Lepartment requests a copy of the individual's record from the
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‘ocal police. A record check with local authorities is routinely

made of all applicants ior law enforcement, hospital attendant, and
government vehicle driver positions. 1In addition, all law enforcement
pplicants are subjected to an FBI check. A check is sometimes made

-f there is a reason to believe that an individval has made a deliberate
misstatement in his application.

Individuals who are determined to have made such misstatements are
generally rejected as bad risks. Individuals with arrest records are
automatically barred from police positions.

In all other sit;ations, however, the weight assigned an applicant’'s
racord is within the discretion of the individual personnel represen-
tative processing the application. Statements indicated that a record
would not be of great significaace unless it disclosed a series of
incidents suggesting a pattern of unacceptable behavior; that factors
other than the record itself -- evidence of rehabilitation, passage
of time since the applicant’'s last involvement, and the applicant's

24/
attitude were also considered.

Few applicants with criminal records actually applied for emp:oy-
ment with the county. Interviews with ex-0offenders and individuals
helping them form a self-help grouﬁ revealed that the couity was not

thought of as a potential employer.

An interview with the Juvenile Probation officers disc'!osed strict

adherence to the state statute prohibiting disclosure of juvenilie court

28/

records in the absence of court order.
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_. The State of Michigan

A. Relevant statutes

Michigan statutory law provides that juvenile court records may
26/

rot be disclosed in the absence of court order.

If an individual commits an offense prior to reaching 21 ard
does not commit any further offenses, he may, after five years, petition
the court to set aside his adjudication or conviction. If the court
determines thdat his "circumstances and behavior" have been exemplary,
1t may grant such an order, after which "the applicant, for purposes of

21/

the law, shall be deemed not to have been previously convicted."

Like most states, Michigan's code provides that a juvenile court

28/

proceeding and adjudication are not criminal in nature.

B. Extent of disclosure of record required by application form

The criminal record inquiry in Michigan's employment application

reads as follows:

ARREST AND CONVICTION RECORD. If you were ever fined, or
jailed, or placed on probation, or received a suspended
sentence, or paid court costs, or forfeited bond or
collateral for violation of any law, give the full facts
of the trouble. You may omit only minor traffic viola-
tions. Other minor violations must be listed. Drunk
driving,.reckless driving, hit and run driving, »nd re-
vocation of drivers license are not minor traffic viola-
tions and must be included. If you are in doubt as to
whether a traffic violation not mentioned above is a
major violation, list it on the application. You will
be fingerprinted and investigated before being hired.

In evaluating arrest records we consider the kind of
offense, the number and recency of offenses, the penalty
imposed, your age at the time, and your prior and subse-




quent conduct and work record. If you have been in
trouble, be sure you have given us a full explanation.

The fact that you admit an arrest re.ord does not neces-
sarily mean that your examination will be rejected nor
that you will be rejected nor that you will be barred
from state employment.

Be sure to tell us the full truth about yourself and your
background. . . . If a materially false answer is found
after you are on the job, you will be dismissed.

A close technical reading of the first sentence of the inquiry
might yield instances in which an applicant might be justified in
omitting an incident which resulted in arrest but not conviction.
But the very heading of the inquiry and the two additional references
to "arrest" records suggest that the typical applicant would feel
required to disclose arrests as well as convictions.

The form does exclude minor traffic offenses, but includes juve-

nile incidents by r&ther definite implication.

C. Actual procedures in the jurisdiction

After the individual completes the application, his fingerprints
are forwarded to the FBI and the State Police for a record check. Cartain'
types of convictions serve to bar individuals from certain positions.
Former embezzlers are not hired for positions involving control of
funds. Individuals ccnvicted of sex offenses are not permitted to work
with perscns who are physically handicapped, mentally retarded, or 4
confined. And the Department of Natural Resources will not hire persons

convicted of conservation crimes. PFinally, certain conviction records
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disqualify applicants for law enforcement and related positi.ns.*

Employment prospects for ex-offenders vary considerably among
departments. The Department of Social Services, for example is
administered among Michigan's 85 counties. The State Director of
Personnel reported that applicants with arrest records were not identi-
fied; but one Supervisor reported that such applicants were i1dentified
by asterisks next to their names. Many large agencies are decentra-
lized and hiring is done largely by supervisors who have no written
gquidelines for considering applicants with criminal records.

4. Newark, New Jersey

A. Relevant Statutes

A New Jersey atatute provides that juvenile court adjudications
are not convictions, that an adjudicated juvenile 1s not considered
a criminal, and that a juvenile's adjudication may not be used against
him "in any future civil service examination, appointment or appli-

29/

cation.”

In 1967 a juvenile expungement statute was added the juvenile
may petition for relief five years after the adjudication if he has no
subsequent adjudications. Expungement is not available if the offense

involved was treason, anarchy, any capital crime, kidnapping, perjury,

carrying concealed or deadly weapons, rape, seduction, arson, burglary,

hod For example, applicants for prison guard are disqualified if
they have been sentenced to confinement in jail or prison,
convicted of a felony, or convicted of two misdemeanors or juve-
nile offenses.




or robbery. If successful, the applicant is granted an order directing
the clerk of the court to "expunge from the records all evidence of
said adjudication® The precise effect of such an order is not clear.gg/

Expungement is also available to a limited class of adult ex-
offenders in New Jersey, those with no subsequent convictions ten years
after the convaction in question. As in the juvenile statute, this
relief is expressly withheld from those involved in certain enumerated
offenses and expungement is available only when the sentence was sus-
pended or involved a fine of $1000 or less. The statute apparently
contemplates the full restoration of all civil rights in the limited
number of cases in which it is applicable.gl/

State law, controls Newark's hiring practices. An applicant may
be rejected if he "has been guilty of a crime or of infamous or notori-
ously disgraceful conduct."éZ/ However, an ex-offender may be hired if
he "has achieveld a degree of rehabilitation that indicates that his or
her employment would not be incompatible with the welfare of society
and the aims and objectives to be accomplished by the agency.gé/ This

provision was amended in 1970 to provide that in addition to the Chief

Examiner and Secretary of the Civil Service Commission, the appointing

agency must approve an applicant as qualified for hiring under this
provision. And whereas, the provision had been inapplicable to those
convicted of a high misdemeanor, the exception was removed by the 1970

34/

amendment.
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Separate statutes govern county and city police and fire depart-
ment officials. Such positions are not open to anyone "convicted of

any indictable offense or who has been convicted of any crime or oiffense

35/

involving moral turpitude. In addition, any employee convicted of a

36/

crime involving moral turpitude shall "forfeit his office."

B. Extent of disclosure of record required by application form

Hiring in Newark is governed by state regulations and agencies.
Thus the application for the New Jersey Civil Service 1s used. It
asks the individual if he has ever been arrested and for full details
and disposition of any such instances.®

C. Actual procedures in the jurisdiction

Hiring procedures in the Newark Housing Authority were selected
as an example. An examination of its practices disclosed a lack of

uniformity in procedures.**

* The accompanying instructions state that a record does not pre-
clude an applicant from being hired and that " [e]ach case is
considered on its individual merits.”

*#*  The Authority receives its funds primarily from the federal
government with possible supplements from the state. The City
of Newark aids the Authority through services (i.e., paper,
supplies, etc.). As a result, while the Authority would appear
to be an autonomous unit, it is governed under the same set of
Civil Service statutes as the rest of the city government. 1In
addition, the Governor of New Jersey appoints one commissioner
and the Mayor of Newark appoints four commissioners, giving
both the state and the city some control over the Authority,
with the city having a major voice. The Authority employs
1,307 persons, and with the axception of the Police Department,
is the largest single agency in Newark.




Of the Authoricy's 1300 employees, more than half are unskilled
laborers. It is estimated that a majority of the unskilled labor
force have a crimiial record of some type. Most of these records are
minor but some include felonies.

Recruiting for the Authority is done informally through union
officials. Screening is also informal, particularly with ragard to
the waight to be assigned to a criminal record. Union personnel have
been informed by the Authority that it will not accept an applicant
with a record of selling narcotics, the Authority wants to avoid
bringing persons with such records in proximity to tenants. The
Authority will, however, hire persons convicted of narcotics use.

An effort is made to distinguish between marijuana and heroin, but
police records are occasionally vague, raferring only to "narcotics."
There is a tendency not to hire applicants with records dis-~

closing patterns such as breaking and entering, or assaults with
deadly weapons. Such tendencies are not inflexible if an individual
can demonstrate his rehabilitation. The Authority is frank to admit
that they have no formal guidelines to evaluate an applicant’s alleged
rehabilitation. In some instances, a clean record of a few months is

enough; in others, a few years may be required. In two recent cases,

men with high misdemeanor records were accepted by the Authority but

rejected by the State Civil Service Commission. The Authority had
concluded that the men had been rehabilitated, and the Commission even-

tually acquiesced.




Unskilled labor applications are not automatically routed to
the Police Department for a record check, but the Authoraty's
Personnel Department usually asks for a police check of applicants
for higher level jobs.

5. Phoenix, Arizona

A. Relevant statutes and ordinances

Although state statutory law is silent on the issaue of disclosure
of criminal records, a Phoenix ordinance permits release of arrest
records.

Arizona has no statute ralating to expungement of criminal records
and has repealed a statute providing for expungement of juvenile viola-
tions.éZ/

The City of Phoenix operates under public employment personnel
rules which were adopted pursuant 6o public referendum. These rules
require the filing of a job application which discloses the applicant's

38/

arrest record. The City Civil Service Board is required to reject

39/

any applicant who is “"addicted to the use of drugs or intoxicants”
or who "has been guilty of a felony or a crime involving moral turpitude,

40/

or infamous or disgraceful conduct.

B. Extent of disclosure of record required by application form

The City Personnel Department's application asks for a full expla-
nation of all arrests, specifically including juvenile incidents and

specifically excluding minor traffic offenses. Item 14 asks "have you

either as a juvenile or adult ever bein arrested or detained by any
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police or military authority?". 1t allows the applicant to omit minor
traffic violations but instructs, "In case of doubt answer yes. Explain
fully the circumstances of ALL arrests and detentions in the space
provided . . . " There is no indication that an arrest is not a bar

to city employment and no apparent concern for the confidentiality of
juvenile records. In fact, by asking about arrests but not convictions,
there is a blurring of the distinction between them. (The application
form for Maricopa County employment, it should be added, is in this
respect virtually the same, but the application for state employment
closely follows State Personnel Commission rules in asking only about

convictions for anything other than minor traffic violations).

C. Actual procedures in the jurisdiction

All applicants "are processed through the Phoenix Police Identi-
fication Bureau and arrest information is released to tha City Personnel
41/
Department."”
The Phoenix Personnel Department reported that the city will employ
applicants with criminal records with consideration given to (1) the

nature of the criminal acts, (2) the frequyency of these acts and (3)

last conviction and its nature. The city claims flexibility in con-

sidering all applicants except those accused of a felony or convicted
of one, and reported ex-offenders in virtually all kinds of positions,
including professional, administrative, and managerial slots.

At the same time, referral - as made to the mandatory disqualifica-

tions in the city's personnel rules cited sypra. Presumably the




Department will not hire any convicted felons in view of the clear

prohibition of city ordinance. It would also appear that the rules
would disqualify misdemeanants "guilty . . . of a crime involving
moral turpitude, or infamous or disgraceful conduct.” what is left
to be flexible about is apparently those convicted of minor misde-
meanors and those with arrest records who fill out an application
form despite these questions asked on the job application form.

6. San Francisco, California

A. Relevant statutes

California statute uuthorizes the release of adult criminal
records only to law enforcement agencies and certain prescribed offi-

42/

cials. Documents relating to juvenile court proceedings may not be
disclosed to outside individuals in the absence of court order.iz/

The state code contains several provisions relating to expungement
of adult records under certain conditions. A convicted misdemeanant
may apply for expungement and removal of all disabilities under certain
circumstances. A similar provision exists for an individual who has
fulfilled the conditions of his probation or has been discharged from

44/
probation.

A youth who is honorably discharged by the state's youth authority
may petition for remcval of any disabilities previously incurred pro-
viding he has not besn committed to an adult detention facillty.ié/ An

automatic expungement applies to juveniles who are honorably dismissed

from a school institution on retained in such a school for the entire
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period of commitment.

A juvenile court adjudication is expressly declared noncriminal.
47/
Convicted felons are barred from police positions by statute.

B. Extent of disclosure of record required by application form

The San Francisco application form asks for all convictions
within the past two years. Traffic violations under thirty dollars
are specifically excluded, while courts martial are specifically in-
~luded. An applicant conceivably could refuse to disclose juvenile
adjudications on the basis that they are distinguished from criminal
convictions by statute, although many applicants would not be knowl-
edgeable to make this distinction.

Applicants for police, fire, probation, and court jobs are asked
to disclose their entire records.

C. Actual procedures in the jurisdiction

The City is prohibited from hiring convicted felons as peace
officers by state statute. In other instances, however, persons with
criminal records are considered on an individual basis. Attention is
given to the nature of the job in question, the seriousness and nature
of the applicant's criminal record, and the applicant's work record.
if an applicant is on probation or parole, his application is considered
by the Civil Service Commission itself, rather than by the staff,

A printed policy statament, adopted due in great measure to efforts

of the local Human Rights Commission, unequivocally states that any

applicant with a record will be considered on an individual basis and
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not barred automatically from public employment. The statement
further advises that he need not disclose any record items which nay
have been sealed by court order and that he may appeal to the Com-
mission if rejected. This statement was not being provided to job
seekers prior to their completing the application form.

Despite the statutory proscription of disclosure of juvenile
records without court order, it appears that the juvenile court
clerk's office and probation officers in fact exercise discretion in
releasing such records to prospective employers without court order.

A similar situation appears to exist with respect to adult criminal

48/
records. ~

It was also reported that the general public's lack of awarzness
of the statutory differentiation between juvenile adjudication and
criminal conviction, compounded by inadegquate notice of the availabil-
ity of procedures for securing sealing, tended to make the state's

49/
rather elaborate sealing statutes a virtual dead letter.
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Findings and Recommendations

1. Finding -- All reports and projects indicate continued growth
in the nuﬁbor of employees in state and local government.

_Recommendation -- As a growing job market state and local
governments must show that they are at least as willing as private
industry to employ persons with criminal records. Government can no
longer exhort private employers to hire offenders without settirg a
proper example. Purthermore, government is charged with the responsi-
bility of protecting the public from criminals and also responsible
for rehabilitatiny criminals. Unless it takes positive action in
training and employinq ex-offenders, it abnegates its responsibilities
to the public.

2. Finding -- The time involved in applying for a job, the phys.czl
set-up of the procedure, the entry level jod requircents, and the
examinations, all serve to screen out applicants with a racord, some-
times by a process of self-screening on the part of the ~pplicant him-
self.

Recommendatioas -- a. Several jurisdicgions reported inordinate
delays batween subr.asion ¢t an application»and a decision about the
job. Most individJals reieasel from prison need a job right away.
Every effort should be made to shorten that time, particularly for
offenders.

b. In some jurisdictions the inmate of ar institution could not

be temporarily released t> take civil service examinations, nor would




civil service personnel administer the examination at the institution.
Jurisdictions sihould find a way to bring together civil service exam-
1nation . and inmates about to be released. This would alleviate the
delay previously msntioned.

c. In some jurisdictions civil service requirements for the most
menial jobs call for a high school diploma or its equivalent. Statis-
tics indicate that many offenders do not have this level of education.
This built-in requirement discriminates automatically against a large
number of offenders. Civil Service agancies should re-examine require-
ments for ali jobs to determine if the educational requirement is
realiscic and downgrade the requirements where feasible. Where other-
wise qualified offenders are applying for a jcb tcome flexibility should
be built into the systam.

d. In some jurisdictions examinations and the way they are admin-
istered acted to screen out some off. anders. Every effort should be made
to make certain that the fact of a criminal record is not reflected in
the way examinations are given and administered.

3. Findin. -- Announcements of examinations are frequently not made
available to 1nnatao1o£ penal systams.

Recommendation -- An effort muast be made to provide for the dis-
tribution of job announcements within the penal system of the juris-
diction involved. This could include announcements in the media, posting
of the announcement on bulletin boards and inclusion of the announcements

in prison publications.
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4. Finding -- Some jobs require a substantial period of appren-
ticeship, thus creating a bar for many offenders in their efforts to
obtaining such jobs.

Recommendaticn -- Prison programs should emphasize practices

which meet union standards for apprenticeship, and unions should agree
to accept qualified prison programs as meeting their apprenticeship
requirements,

5. Finding -- Access to juvenile records in some jurisdictions was
permissible in instances apparently prchibited by state statute.

Recommendation -- See model use of juvanile record statute in

Chapter 2,

6. Finding -- In some juvenile probation departments no effort was
made to inform juveniles of their rights to have the records sealed
and expunged.

Recommendation -- It should be standard policy in all juvenile

probation departments for the court or a juvenile probation officer

to make certain that juveniles are fully informed of these rights.

1. Finding -- In a number of jurisdictions rules and requlations
concerning the processing of job applicants with criminal records were
not promulgated; in others they were prepared but not made available
to the applicants prior to their filling out the job application.

Recommendation -- Rules and regqulations clearly delineating the

status of individuals with criminal records and what they may expect

by way of treatment should be prepared, publicized, and discussed so




that personnel representatives and job applicants are fully awvare of

policies and procedures.
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U.S. Bureau of the Census, County and City Data Book, 1967.
Much of the statistical data on the following pages was
extracted from this publaication.

Uniform Crime Reports, 1968.

Data i1n this section was obtained from the following U.S, Bureau
of the Census publications and Tomorrow's Manpower Needs,

U.S. Department of Labor Statistics, Bulletin 1606, Vols II, 1V,
1969.

U.S. Bureau of the Census, Public Employment in 1969, Government
Printing Office, Washington, D.C. 1970.

U.S. Bureau of the Census, Census of Governments 1962, Vol III,
Compendium of Public Employment, U.S. Government Printing Office,
Washington, D.C., 1963.

U.S. Bureau of the Census, Census of Governments 1967, Vol III,
No. 2, Compendium of Public Employment, U.S. Government Print-
ing Office, Washington, D.C., 1967.

U.S. Bureau of the Census, Census of Governments 1968, Public
Employment in 1968, U.S. Government Printing Office, Washing-
ton, D.C.

U.S. Bureau of the Census, Census of Governments 1967, Vol 1I,
No. 2, Summary of Public Employment, U.S. Government Printing
Office, Washington, D.C,, 1968.

"Guidelines on Recruitment and Selection Methods for Support
Classes in Human Services,” Dept. of H.E.W., Office of State
Merit Systems, Aug. 1968.

Interviews with Dr. Kenneth Millard, Chief, Division of
Examinations and Research, and Albert Aronson, Director, Office
of State Merit Systems, Department of Health, Education, and
wel fare, July/August, 1970.

Telephone discussion with Dr. Muriel Abbott, Director of the
Testing Department for Harcourt, Brace & World, Inc., August
26, 1970; see also "Recommended Practice in Setting Passing
Scores on PPA Tests,” bulletin enclosure (undated) in letter
from Public Personnel Association of Chicago, August 24, 1970.
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POOTNOTES (cont'd)

A Minneapolis, Minnesota, project involving parolees found that
they are too often a product of extremely disadvantaged con-
ditions who is often unab.e to discern his own employment
capabilities and training. The Rehabilitatior. of Parolees,
Minneapolis Rehabilitation Center (1968).

Interview with Dr. Kenneth Millard, Chief, Division of Exami-
nations and Research, Office of State Merit Systems, U.S.
Department of H.E.W., July/August, 1970.

See Case Studies in Public Jobs for the Disadvantaged, Reference
File No. 9, National Civil Service League, p. 19 (July 1970).

Aside from the discriminatory nature of many selection procedures,
certain examination processes for entry-level and low-level
positions in civil service are clearly over-rigorous for the
actual job to be performed and often do not test the applicant
for the specific skills needed for the job. The examinations
"screen out” those suited to the position, and "screen in" those
over-qualified--the latter tending to ineffectiveness on the job.

See also Public Employment and the Disadvantaged, Reference File
No. 10, National Civil Service League, p.2 (Sept. 1970)

A switch in emphasis from educational inputs to outputs--
what one can do on the job--is needed. Performance and
potential should be the gquide. This outlook would change
the emphasis on credentials which bars people from jobs
today. People would be hired on the basis of what they
can do rather than on what kinds of education they have
or have not had.

Other studies have made findings that the offender group is fre-
quently low in educational attainment. The President's Commission
on Crime in the District of Columbia found that only 14% of the
adult offenders had completed high school. Report of Presidents

Commission 127 (1966) . The Presidents Commission on Law Enforce-
ment and Administration of Justice found offenders to be dis-~
advantages in many ways-- "likely to be a member of the lowest
social and economic groups in the country, poorly educated and
perhaps unemployed, umnmarried, reared in a broken home, and to
have a prior criminal record." The Challenge of Crime in & Free
Society 44 (1967).




FOOTNOTES (cont'‘'d)

Nashville Code §2-1-63 authorizes persons "of any office or
department of . . . the Metro government® to make records
available to the public. The police department regularly
disseminates arrest records. Interview with police official.

Nashville Code §24-2-6.

11/

12/ Tenn. Code §37-245.

13/ Tenn. Code §37-267.

14/ Interviews with police officials indicated that records checks
for employers may also in.lude a record inquiry to the P.B.I.,
a practice the F.B.I. has reported as being expressly unautho-
rized under their instructions that P.B.I. information is to be
used for official purposes only.

15/ Interview with Probation Officers.
16/ Minn. Stat. Ann. §15.17.
17/

Id. Opinions of the state Attorney General have declared that
registers of persons in a jail are not public records and that
criminal records over which the state Criminal Identification
Division of the Bureau of Criminal Apprehension has jurisdic-
tion are generally not to be made available to persons other
than law enforcement officials.

18/ Minn. Stat. Ann. §260.161.
19/

Id. A recent opinion of the state Attorney General explicitly
includes the military and similar governmental agencies within
the statutory prohibition.

20/ Minn. Stat. Ann. §638.02(2) (Supp. 1965). The Statute speci-
fically provides that the recipient of a pardon extraordinary
need never disclose the conviction again except in subsequent
judicial proceedings. But cf. Minn. Stat. Ann. §609.165
(individuals automatically restored to all civil rights on
Aischarge from prison except under certain very limited cir-
cumstances) .

21/ 1In 1968, e.9., 18 of 29 such petitions were granted, while, in
1963, 12 of 18 were granted, Full "pardons” are even more
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FOOTNOTES (cont‘d)

uncommon, being reserved for cases in which it is determined
that innocent persons have been convicted.

Minn. Stat. Ann, §242.31 (Supp. 1965). Such an order sets aside
the adjudication and prevents it from being used in subsequent
proceedings against the offender unless “otherwise admissible,”

Minn. Stat. Ann, §§242.12, 260.11 (Supp. 1965).

Interviews with Department of Personnel representatives. There
were no written policy directives to the individual personnel
representatives concerning applicants with criminal records.
Such representatives could thus screen out applicants solely on
the basis of their prior criminal records. Interviews indicated
that this was sometimes done, and that such screening out was
done on an individual basis.

Interview Hennepin County Juvenile Probation officials who stated
that more could be done to inform juveniles of the ctatutory
right to seek nullification of adjudication under certain cir--
cumstznces.

Mich, Stat. Ann. §27.3178 (598.28) (1962).

Mich. Stat. Ann. §28.1274 (101) - (102) (1969 Supp.).

Mich. Stat. Ann. §27.3178 (598.1) (1962),

N.J.S.A. §2A34-39 (1952).

N.J.S.A., §2A34~39.1 (1968 Supp.).

NcJeScAc Su’l“-ze (1’52) .

N.J.S.A. §11:23-2 (1952).

Laws of N.J. Assly. Nos. 816-17, chs. 81-82, June 3, 1970.
Before this amendment was passed, no state or local agency
within the civil service laws could employ anyone convicted
of a high misdemeanor. A civil service circular distributed
to local perscnnel officials on September 23, 1966, reminded
them that "by law, there can be no consideration given to ap-
pointment of persons who have been convicted of an offense
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which is a high misdemeanor." Civil Service Cir. No. 90,

Sept. 23, 1966. See subtit. 10, Tit. 2A, N.J.S.A. for a

listang of those offenses deemed high misdemea.iors.

—: N.J.s .A. 540'47-3 (1952) .

37/ 8 Ariz. Rev. Stats. §238 (1956).

38/ Rule 6 (d).

39/ Rule 6 (e).

40/ Rule 6 (e) (4).

41/ Letter from Lawrence M. Wetzel, Phoenix Chief of Police. State
..nd County personnel officers may obtain arrest information from
the Phoenix police through their respective law enforcement
~gencies Id.

42/ .nn. Pen. Code §1110S.

43/ Ann. Welf. & Inst. Code §827.

44/ rInn. Pen. Code §1203.4.

45/ . . Welf. & Inst. Code §1779.

46/ Ann. Welf. & Inst. Code §1129

47/ Ann. Welf. & Inst. Code §503

48/ Letter from Mr. James Craig, Neighborhood Legal Assistance
Foundation, Aug. 3, 1970.

49/ Interview with Vocational Rehabilitation Counselors, July 9,
1970.
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Chapter 8
Arrest Records

~he Use of Arrest Racords

Information developed and data collected in Chapters 1,
6 and 7 of this study document beyond doubt the fact that arrest
records are considered important by employers, and that such
records constitute an obstacle to employment, even where there has
been no conviction. More than three quarters of the cities and
more than half of the counties and states from whom job application
forms were obtained do ask for arrest records (Chapter 1l).

Counties, cities, and correctional and police departments rely

on criminal records short of a conviction as grounds for not hiring

job applicants. Almost half of all police departments use such
grounds. For counties, cities and correctional departments the
percentages cannot be accurately determined because half or more
irdicated only that some form of record was a ground for not hiring,
without specifying what specific record was involved. Many responses
did indicate that records without convictions would be considered in
a large number of cases (Chapter 6).

Finally, the site visits (Chapter 7) revealed that juvenile and
arrest records are frequently made available to individuals, private
employers, and government agencies, despite in some cases, the
existence of state statutes which clearly prohibit such use.

Other studies and reports amply document the shockinag collection
and use of arrest records at the local, state and national levels.

Available statistics indicate that approximately 258 of the national

population may have records of non-traffic arrests with between 7
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1/
erd 8 million persons being arrested in 1969 alone. The pattern

of large numbers of arrests, many not followed by a conviction, will
undoubtedly continue. The probability of being arrested, according
to th: President's Crime Commission is approx%rately 608 for white
urban males and 80-90% for black urban males._/

There is clear evidence that persistent efforts by employers,
publi: and private, to obtain information about criminal records, in-

cludig arrest records not followed by conviction, are successful;

that .iespite the existence of some laws and a few cases restricting
the u: e of such records, employers, particularly public employers,
w1ll continue tc have access to these records.l/ More than half of
the states have proclaimed a public right of inspection of public
documents without proof of special interest or purpose.i/ While this
18 one of the few means by which the public may properly supervise
gurvernmental activities, at least in the area of arrest record the
gravity of the harm done far outweighs the benefits derived in
<upervis ng, for example, police arrests. Probably of most importancg
1« th: fact that records of the Federal Bureau of Investigation could,

5/

until recently, be obtained by any government jurisdiction nr aaency.

Effect ot A. rest Records

There can be no doubt that the existence of arrest records and
their use is all-pervasive in our society and that millions of
individuals may be hampered in their efforts at finding jobs and
pursuing careers because of such records. What is really striking
about how arrest records are obtained is that the single action of
a police 2%fficer, who is after all a government employee, can result
in such a record being recorded locally and ultimately appearing in a

national repository of arrest records, the Federal Bureau of

Irvestigation.
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What is disturbing about the keeping of this record is that 1t
may be the rasult of a police officer acting under substantial duress
in an uncertain sjituation; he may be exercising discretion in
determining whether or not to place a person under arrest; he may
not fully understand the requirement that before an arrest can be
made under most circumstances the police officer must have probable
cause to believe that a crime has been committed; and finally,
the arrest could be the result of arbitrary and capricious action
by the police officer. Because of these and a wide variety of
differing circumstances in times of great tension the action of
this police officer can thereafter profoundly affect the arrestdal
person's life. Should millions of Americans with arrest records
not followed by conviction be held accountable because of this
action by a police officer?é/

Of particular importance in this respect is the evidence that
for many years blacks in the United States were (and continue to be)
subject to a disproportionate number of arrests.Z/ For many years
urban blacks were subject to "investigative arrests" which had little
to do with any individual being specifically suspected of a crime.
These arrests were solely to assist the police in their investigation
and most blacks so arrested were subsequently released. Nevertheless,
the arrest record is there on the books, permanent, immutable, and
influential in hindering their full job potential. The implication
of these statistics will be discussed when recommendations for a

federal arrest record statute are made.

Arrest Records as Evidencing Criminality

What does an employer, or a person screening job applications,

see when a criminal sheet (commonly called a "rap" sheet).is examined

for evidence of prior criminality? He may see a long list of arrests
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for diverse violations with few indications of how the matter was
terminated (dismissal, finding of guilty or not guilty, conviction,
sentence, etc.). There is evidence to verify this assertion.

The fact is that many criminal records do not reveal
dxspOSitions.E/ In addition there is little uniformity among the
states as to record-keeping practices, degree of processing various
offenses, or terminology utilized to identify a given offense.g/
Nevertheless arrest records are exchanged throughout the nation
thrcugh the vehicle of the FBI.

Oon top of this, it is unlikely that an average employer will
adequately understand the legal meaning of charges and disposition,
much less the practices of his local police or prosecutors. Few, if
any, police departments attempt to inform record recipients as to the
proper interpretatio. of records. Even for properly trained
indivicvals, the recor( is apt to be misleading, a fact recognized
by many authorities. Equally onerous is the form the record might
take because on arrest for an alleged continuing criminal activity,
such as mail fraud, may result in multiple charges which would take
up many pa. ;28 of an arrest record.lg/

Can these records be cleaned up so that they become an
accurate representation of the true factual situation? As already
indicated the FBI is in possession of almost 58 million fingerprints
of individuals who have been arrested. If it takes 1,000 FBI clerks
to merely process the daily input of records it staggers the
imagination to conceive of the job of checking every record.ll/lt
might require a separate inquiry for each arrest back to the local

poli~e department and in many cases t© the court which may have

heard the case. Utter chaos would be the result.
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The Need for Federal Action

Several apjroaches suggest solutions to the problem. One 1is
to propose a model arrest record statute for adoption in the 50
states. For a vairiety of reasons this is not feasible. First, the
effort to get 50 states to adopt essent.ally the same statute would
require an enormous investment in time a2nd resources which would
take many yYears and would probably nct result in all the states
adopting the statute. Even if a majority of the states adopted such
a statute the differences might be substantial enough to render the
statute relatively meaningless. But most of all, the fact that
these records are reqularly supplied to the Federal Bureau of
Investigation would render state statutes ineffective. Local
police departments, upon request of government agencies and
other employers, could simply obtain records from the FBI.

Recourse to the courts is the next obvious solution. However,
this is a long and tedious process with no guarantee that the court
will present solutions apblicable to all persons with arrest records
at a national level. Already there is evidence that courts
disagree as to the significance of arrest records and what should
be done about them.

"Most of the case law on the subject of arrest records

reflects efforts by individuals to secure the return of

their records and related items such as fingerprints and

photographs. With a few notable exceptions, such attempts
hav2 been unsuccessful.

The courts have not been completely insensitive to the

pleas of litigants, but they have reasoned that although

a person may suffer some humiliation or embarrassment the

harm to the individual is outweighed by the nceds of effective
law enforcement. Alternatively, some courts have assumed

that little harm can result from arrest records since their
use is restricted and confidential.® 12/
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More recent cases have started to pay more attention to the
problem of arrest records and some have required the expungment or
return of these records on the grounds that Negroes had been arrested
and prosecuted for purposes of harrassment and interference with their

right to vote, U.S. v. McLeod, 385 F.2d 734 (Cir. 5 1967); and that

police harrassed and made mass arrests of "hippies”, Hughes v. Rizzo,

282 F. Supp. 881 (ED. Pa. 1968).

The increased use of computerization in the area of law
enforcement, plus the current development of such facilities by
the Federal Bureau of Investigation led one court to enjoin the
dis semination of one defendant's arrest record to other than

enforcement agencies for law enforcement purposes and to federal

agencies. The court stated,

"Systematic recordation and dissemination of information
about individual citizens is a form of surveillance and
control which may easily inhibit freedom to speak, to
work, and to move about in this land. If information
available to Government is misused to publicize past
incidents in the lives ofits citizens the pressures for
conformity wiil be irresistible. Initiative and indi-
viduality can be suffocated and a resulting dullness of
mind and conduct will become the norm.” Menard v. Mitchell
FSupp.__ (Civil Action No. 39-68 at 13, Junel5, 1371).

Rut basically resolution of the problem via court suit remains
unsatisfactory to most individuals because of the propensity of
courts to narrow the effect of their rulings to the particular
matter brought before them and to the uncertainties attendant upon
such court rulings. In addition, suits to expunge, destroy or
obtain such records assume individuals with the capabilities for
instituting such suits, hiring an attorney, and spending the long
time which may be involved before a suit is resolved and final

appeals are heard.
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Perhaps the futility of court suits as the major approach to
remedying the abusive use of criminal records is i lustrated by Spock

v. District of Columbia, 283 A. 24 14 (1971). 7Jn this case 75

persons were arrested on minor charges of disorderly conduct. Six
defendants were tried and acquitted. Charges as to the remaining

defendants were nolle prossed (dropped). On a motion for expungement

of the record the D.C. Court of Appeals held that the records mus*
be preserved for a variety of reasons. The only relief judicially
available for "appellants who desire to pursue their cases further"
would be to make

"such explanatcTy showing of nonculpability, by

affidavit or ov.:rwise, as in their view the facts

warrant. . . . Of course, should there be a dispute

of fact, a hearing will be required for resolution

thereof . . . . (p. 20)

The court stated that should the arrested person affirmatively

demonstrate nonculpability, the police and court records should
reflect that fact.

In the Spock case all charges were dropped in May 1970. The
Court of Appeals opinion was rendered September 1971, sixteen
months later. The procedures for ohtaining a "nonculpability”
stamp on the record would be lengthy if the government did not
agree with affidavits submitted by the person= arrested. There
are simply not enough lawyers to handle all the potential cases,
even for a fee. And many persons with arrest records could not
afford the extensive litigation which is almost mandatory under
the Spock ruling.

In the view of the Institute the problem has national
implications requiring a uniform nationwide policy established

2fter thorough consideration of all the issues. The Institute also

feel. that a problem of this dimension, affecting so many Americans
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throughout the country, requires the kind of comprehensive approach
which only a legislative body can take. Only one legislative body
can provide a comprehensive, uniform, national policy, the Congreas
of the United States, which the Institute believes must act in this
area to prevent the continued use of arrest records from hindering
the development of so many citizens.

This viewpoint has recently been substantiated by the case of

Menard v. Mitchell, FSupp.__ (Civil Action No. 39-68 at 13-14,

June 15, 1971), where the court stated,

"Where the Government engages in conduct, such as the

wide ¢ ssemination of arrest records, that clearly invades

individual privacy by revealing episodes in a person's

li1fe of doubtful and certainly not determined import, its

action cannot be permitted unless a compelling public

necessity has been clearly shown. Neither the courts no

the Executive, absent very special considerations, should

determine the question of public necessity ab initio. The

natter is for the Coungress to resolve in the first instance

and only congressional action taken on the basis of explicit

legislative findings demonstrating public necessity will

suffice."

Traditicgally the setting of policy and its implementation
in ti.e area of criminal jw tice has been largely a state function
under our federal system. As a matter of fact, frequently much
pnlicy 1n the administration of criminal justice is really
established at the local level by local prosecutors, police, and
the courts. We are suggesting a re-examination of this traditional
approach and a substantial departure in one area, the use of arrest
records where jobs, licenses, bonding, and civil rights are involved.
There has already been a substantial entry of federal influence
through the establishment of the Law Enforcement Assistance

Admi-istration and the passage Af laws broadening federal

jurisdiction.




How can federal jurisdiction in this area be justified? There
are a .umber ot decisions which suggest the feasibility of federal
jurisdiction in this area. The Institute is not now providing an
exhaustive legal analysis for such jurisdiction which should
take place before Congress acts. However, we will outline those
areas which we think should be considered. Under the auspices
of the Institute the Georgetown Law Journal is nowpreparing a
comprehensive analysis of the arrest problem and legal theories
involved therein. It is .hoped this will provide a fuller
exploration of the legal basis for federal jurisdiction. It is
expected that this note will be published in the spring of 1972.

Perhaps the most significant area under which to base federal
jurisdiction lies in the enactment of the Civil Rights Act of
1964. Of importance in this respect is Title VII of this act
which makes it unlawful for an employer

"to fail or refuse to hire or to discharge any ‘nd1v1dua1
. + « because of such individual's race . . . .

In a recent west coast case, Gregory v. Litton Systems, Inc.,

316 F. Supp. 401 (C.D. Cal. 1970). suit was brought under this

Title by a black applicant for a job with Litton Industries. The

rourtheld that:

"If Litton is permitted to continue obtaining information
concerning the prior arrests of applicants for employment
which did not resulc in convictions, the possible use

of such information as an illegally discriminatory basis
for rejection is so great and sc likely, that, in order

to effectuate the policies of the Civil Rights Act, Litton
should be restrained from obtaining such information. . . .
An intent to discriminate is not required to be shown so
long as the discrimination shown is not accidental or
inadvertent."




The court based its opinion on statistics showing substantially
larger numbers of blacks being arrested than whites. There are pro-

found implications in this opinion which is now on appeal to the

Ninth Federal Circuit Court of Appeals. If Litton Industries cannot

ask this question at all (which is what the court held) because it
would in effect discriminate against blacks under Title VII, then
no employer can ask such a question under any circumstances at any
time or in any place. Certainly an employer cannot have separate
job application forms for blacks and whites. Therefore the only
way to avoid the discriminatory affect of asking about arrest
records is to eliminate the question across the board.

The basic holding in Lition was bolsternd in a subsequent case
involving a company policy of requiring a high school education for
iritial assignment to a job and for transfer within the company.

Griggs v. Duke Power Co., 401 U.S. 424 (1971). This case involved

an i1nterpretation of language found in Title VII of the Civil

Rights Act of 1964. A unanimous court stated the following:

"Phe objective of Congress in the enactment of Title

VIl . . . was to achieve equality of employment opportunities
and remove barriers that have operated in the past to favor

an identifiable group of white employees over other employees.
Under the Act, practices, procedures, or tests neutral on

their face, and even neutral in terms of intent, cannot be
maintained if they operate to ‘'freeze' the status quo of

prior discriminatory employment practices . . . . What is
required by Congress is the removal of artifical, arbitrary,

and unnecessary barriers to employment when the barriers

operate invidiously to discriminate on the basis of racial

or other impermissible classification . . . . The act proscribes
not only overt discrimination but also practices that are

fair in form, but discriminatory in operation. The touchstone
is business necessity. 1If an employment practice which operates
to exclude Negroes cannot be shown to be related to job
performance, the practice is prohibited . . . . Congress

has placed on the empioyer the burden of showing that any

given requirement must have a manifest relationship to the
employment in question . . . . Far from disparaging job
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qualifications as such, Congress has made such qualifications

the controlling factor. so that race, religion, nationality,

and sex become irrelevant. What Congress has commanded is that
any tests used must measure the person for the 3ob and not

the person in the abstract.”

This powerful language, plus the findings and holdings of this
stuay and the Litton opinion, establish a firm basis for the exercise
of Federal power in the field of arrest records. The Institute
believes such power extends to all employers, public and private,
and federal, state and local. The exercise of this power, namely
the prohibiting of any employer from agking about arrest records
not followed by conviction, could occur in two ways. Under these
decisions the Equal Employment Opportunity Commission (EEOC) could
promulgate a rule in the Guidelines on Employee Selection Procedures
~.ntained in 35 Fed. Reg. 12333 (August 1, 1970). Should EEOC fail
to implement these court opinions Congress could enter the field
with legislation prohjbiting the arrest recoru question from being
asked at any level.

There are other theories under which Congress could claim
jurisdiction in this area. In a recent New York Family Court case,
In re Smith, 310 N.Y.S. 24 617 (1970), the court said that as to
juveniles, no query could be made concerning the arrest record.

“In Sum, the Court and police records in their present

form pose threats of injury to the respondents without

justification in the public interest in law enforcement --

and indeed contrary to the public interest in helping

deprived youths climb out of the poverty ghetto. Accordingly,

a second and significant basis for relief for respondents

ig that the State's maintenance of the records constitutes

an infringement of the Constitutional guarantee of due
process and equal protection of the law.”




Here again elements of the discriminatory effect of using
irr=st records is present, but the court also points to the
«rstitutional guarantee of due process under the law as being
"1vfared by the retention and use of such records.

ft shouid be noted that the presumption of innocence is
lesrrited as "one of the rightful boasts of western civilization.

i*ch v, United States, 367 U.S. 456-471 (1961). Earlier the

vt gtated that: "The principle that there is a presumption of

wrowvence in favor of the accused is the undoubted law, axiomatic

¢ »lementary, and its enforcemen: lies at the foundation of the

mani stration of our criminal law." Coffin v. United States, 156

“ 432, 453 (1895). This presumption becomes a hollow right
* Jespite 1ts existence an arrest without a conviction can act
+ 1 ovstacle to a person obtaining a job.
si. additional factor to conslder in drafting such legislation
.ucstion of the right of privacy, particularly when all
Srons are that criminal justice data banks may ultimately
i +a1u all 1nformation about an individual's contact with the
.3 1nal justice system. A recent case held that the maintenance
‘rest records by the police is an infringement of this fundamental
.*. Gaid the court:
“The preservation of these records constitutes an
unwarranted attack upon his character and reputation and

violates his right to privacy.” United States v. Kalish,
217 F. Supp. 968 (D.P.R. 1967).

The well established doctrine of the right/privilege concerning
+ +rrment employment is now under attack where governmental action
r lating to employees or applicants appears to be arbitrary or

discriminatory. In McConnell v. Anderson, 316 F. Supp. 809 (D.

Minn. 1970) the court refused to permit the rejection of ar




t1cant for emplovment with the atate. The applicant had been

as:ured of employvment subject tu a formal confirmation, but upon

l.ic announced plang to "mar:y" a homosexual he was notified of his

rejection. The court noted the absence of any connection between
tne applicant's private life and his efficiency or performance on
thie jobL (as a librarian). The court held that in the absence of
svowing a connection between his unusual sex attitudes or practices
ard his duties as an employee, there would not he sufficient

14/
v,.>andés for rejection. 1In view of the gimilar abksence of aany
c 'nnection with an arrest record and potential criminality this

15/

case has an important bearing.

Greene v. McElroy, 360 U.S. 474 (1959) involved governmental

interfererce with private employment. In this case a governmental
tocurity board revoked the clearance of an aeronautical engineer.

The action was based upon information obtained from confidential

% urces and there was no opportunity to confront and cross-examin-»

the accusers. The court found that the manner in which the clearance
t:ad been revoked was a substantial restraint on employment opportunity
which was in conflict with the notions of fair procedure.lé/

The significance of Greene stems from the fact that the Fifth
Amendment will attach to any governmental action which will determine
the fate of an individual's livlihood or reputation. Individuals
w1th arrest records not leading to conviction are shackled with an
interpretation by possible employers that they are potential

«riminals, thus significantly inhibiting job opporturities.
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The analogy ot the security clearance situation to a law
‘G lorent agency supplying an employer with arrest records 1s
v vt esult of this cocperation by government with .
‘\ate antere ts 1s noth arbi.rary and unreasonable. To contribute
.17 Cartyy O the denval ¢f an cpportunity to work for an
1 1dual wit' an arrest t..cord, who is otherwise qualified,
orhatrary practic: cnco the inherent fallacies and distortion-
‘1rest records are ectablished. And if an arrest record is
wandy tor the il feCticn, tuf appiicant may never know it. A
-~ <wit oot d nut ve successful unless the existence of an

. o
A < v

1)

.1+ as the reason for rejection. This

Ybie very difficult when the full range of possibilities is

Sred .
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Findings and R.commendations

Pinding -- Enormous number of Americans have arrest records,
vat.y of which have not resulted in conviction uf a crime. ‘There is
1

ev.dence Liut Llacks have a much higher proport:inn of arrest records
‘1.0 whites. Arrest records are a key ground for not hiring joo appli-
cants at tre state and local governmental level. Criminal record sheets
which contuin these records are notoriously inaccurate in that they do
Aot -1.ow final disposition. Cleaning up the almost 60 million records
at ‘.2 Federal Bureau of Investigation would be almost impossible.
Neither stite legislation or court action promises to rectify the situa-
tion,

“coevnmendation -- Ther¢ 1s need for federal action which would

cro1tiait any employer from asking about arrest records on job appli-
Catior forms, This would take the form of an order from the Equal
Employnunt Opportunity Commission (as it relates to private employers)
or Fcderal leyislation prohibiting any employer, public or private,
from makinn an 'nquiry about arrest records not followed by conviction.
Fndera} tegislation would be more inclusive and have greater impact.
there :s anditinnal need to prohibit law enforcement agencies from

«3 .ug arrest records which are not followed by conviction where a
request for such a record concerns an application for employment,
| .cense, bording, or any civil right or privilege.

ihe recommendation to prohibit the asking for arrest records 1s

fundamental. Some jurisdictions prohibit the divulgence of records where

no conviction or forfeiture of collateral following the arrest. How-




162

#v¢', 1f emplo-ers ask for arrest records the applicant, if he knmwu-

f the prohibition, must still answer the question. Should an employer
drscover him 1n a lie his chances for continued employment would be
Tinimal. The ¢nly way to solve the problem of arrest records is to
:rohibit any questions relating thereto except for courts in present-
ence reports, law enforcement agencies investigating crimes or appli-

cunts for a4 job within their agency, or positions involving the

rat:onal security.
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See Nussbaum, First Offenders: A Second Chance 8 l!' (1¢56):
Uniform Crime Reports 108 Table 23, 1969, reporting ncarly

6 million arrests for 196Y in jurisdictions accounting for

71% of the population. See also FBI Annual Report 31 (1969),
where the FBI reports holding fingerprints for 57,974,631
"cviminals and suspects”. Of the nearly © million arcested in
1969 82% of the persons charged with rajor i{elonies were
prusecuted; 73% of thouse prosecuted were convicted of the
cuarge, Thus approximately 60% of the persons arrested for

such felonies were convicted, and some 0% were either acquitted
cr discharged in some other manner. See UCR 1969, 34,108.

Sce aote Discrimination on the Basis of Arrest Records, S6 Corne’
1. Rev. 470 (1971), for a summary of the many adverse effects
flowing from arrest records and the problems in attempting to

i+ :0lve chese eflects Ly state legislation or judicial review.

-

- I'resident's Commission on Law Enforcement and Administration
of Justice, Task Force Report Science and Technology, Appendix
J Prcjected Percentage of U.S, Population witn Criminal Arrest
and conviction Records 216, 224 (1967).

Jee la re Smath, 63 Misc. 2d 198, 310 NYS 24 617 (Family Ct.
1970), wherein the court cited the availability of arrest
records despite a city ordinance prohibiting their use. See
also the findings of the Committee toO Investigate the Affect

- poli 3 ¢ i ] it :
the District of Columbia 1967 (cited as the Duncan Report) where

the committee .

“contacted the police departments of seven cities

and two neighboring counties with respect to their

practices concerning release of arrest records for

employment purposes. Although it was stated to be

the local policy or legal requirement in New York

City, Los Angeles, San Francisco, Chicago, and Boston
ithat arrest records not be released for private purposes,
it appears that influential employers may often obtain

such information notwithstanding legal or policy
rohibitions. In St. Louis and Baltimore police records

are regularly released for employment purposes, as is also

the case in Arlington County.”

1’ See Campbell, Public Access to Government Documents, 41 Aust,
L.J. 73 (1967).
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S8 Cli 40, 15 (1970), had been construed by the FBI as
«ncluding ol only federal, state and local governments,
departments, and subdivisions as being el:1qihle for
receiving Lthe services ot the FB1, but als» those sub-
*hivisions or agnncias, such as hospitals, specifically
sathorized by statute or a local ordinance to exchange
‘ingerprants.

In depositions taken in the case of Menard v. Mitchell,
—_ F. Supp. ___ (Cival Action No. 39-68, June 15, 1971, it
was stated that <he F.B.I. would make criminal record checks
in connection with employment applications or licensing for
any governmental or quasi-governmental jurisdiction or agency.
The Court .n Menard found "that the Bureau 18 without author-
1ty to Jisseminate arrest records outside the Federal Government
for employment, licensing or related purposes." Memorandum
Upinicn at p.16. While denying a motion for expungement, the
c.art stated Menard's "arrest record may not be revealed to
prospective smployers except in the case of any agency of the
Federal Government 1f he seeks employment with such agency.
His arrest record may be disseminated to law enforcement agencies
for law enforcement purposes.” Memorandum Opinion at p.l7.

Shortly thereafter the FBI terminated its services to all
state and local agencies except those associated with law en-
forcement. The F.B.I. announcement stated:

Acting on remand in Menard v. Mitchell, 430 F24
4686 (1970), United States District Judge Gerhard A.
Gesell, District of Columbia, on June 15, 1971, handed
down a Memorandum Opinion in this case (Civil Action
No. 39-68) whach prohibits the FBI from disseminating
1dentification records in response to fingerprints
submitted by state and local law enforcement and other
government agencies in connaction with non-law enforce-
ment purposes. This prohibition also extends to
Federally insured banks and savings and loan institu-
tions as well as railroad police. This means that
effective immediately the FBI can no longer accept for
processing fingerprints taken in connection with licens-
1ng or local or state employment which were formerly
submitted directly to the FBI from the regulatory agency
or instatution or through a local law enforcement agency.
We will continue to proceass applicant prints where the
position sought is directly with a state or local law
enforcement or correctional agency, as such p: ocessing
directly serves a law enforcement purpose. There are no
other exceptions.

Letter tn All Fingarprint Cantributars, July 22, 1971 at p.2.




‘n .y Lecember 191 vonqress pagsed Public Law 92-"y4,
B stat. 027, entitled the "Supplemental Approp:ist.on- A,

| 1972." “ection 902 reads as fol lows:
The funds provided n the Department of usoice
Approp:riation Act 1972, tor Salaries arc 'vrer ., 5.
Federal Bureau ot lnvestigation, ma e useo 1a g -

ti1on to those uses autiorirzad thereunder, >3 tine

| ~Xchange of i1dentiticiation records with officials ot
federally chartered or i1nsured bankird instituci. ns
to promote or maintain the securivy »f those inst: -

| tu*tons, and, 1f autho ized by State s+atute and

| aprnroved by the Attorney General, to officials of
“Lta e and local acvernments for purposes . emn'oy
men: and licens.ra, any such exchange to be made
only for the official use of any such onfficial and
snb ect to the same restriction with reapect to
digssemination as that provided for ''nder the afore-
mentinned Act.

On .Tanuary 20, 1972, the FBI disseminated another Letter
to All Fingerprint Contraibutors citing the above legislation as
permitting “"the exchange of identification records with Federally
chartered or insured banking i1nstitutions and, 1f authorized by
state statute and approved by the Attorney General! »f the United
States (underlining supplied), with officials of state and local
governments for purposes of employment and licensing." Letter
to All Fingerprint Contributors at page 1. The Letter specifies
that a state statute "must provide for fingerprinting as a re-
gu.slie Lo, ne type ot applicant position i1nvolved or for the
type ot license to be 1ssued. Local and county ordinances, unless
speci1fically based on applicable state statutes, do not satisfy
this requirement." The Letter continued by requiring all applicant
and licensee prints to be submitted through 2 single state agency
only after ar 1nitial record check 1s performed at that level.
orlv 1f no disqualifying record or substantive information 1s
found 1s 1t to be forwarded to the FBI.

See Task Force Report: The Courts 5 (l1967) reporting the
4 following:

“The police decision whe:her to arrest must uasually bhe
rade hastily, without relevant background rnformation,

1md often under pressure of a pending disturbance. There
's ordinarily no opportunity for considered judgment until
the time when formal charges must be filed, usually the
next step of the proceedings.*

ERIC
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In commenting on the difficulties police have in making
de~1s10ons under varying circumstances the Task Force Report:
The Police 1 (1967) comments as follows:

"Tec jolice d1d not create and cannot resolve the
social conditions that stimulate crime. They dad
no. start and cannot stop the convulsive social
changes that are taking place in America. They

do not enact the laws that they are required to
enforce, nor do they dispose of the criminals they
arrest."”

See Gregory v, Litton Systems, Inc., 316 F. Supp. 401 (s.D.

oo 1970). See also UCR 1969 at 118 where 1t 18 reported that
of the persons arrested in 1969 28% were blacks (blacks compose
oalv 11% of the total population from the U.S. Bureau of the
rersus, Statistical Abstract of the United States: 1969 at 23).

'BI arrest files show a very small proportion of dispositions,
apparently because police departments submitting fingerprints
nd records are under no compulsion {0 do so. Menard Deposition
to. 1. As recently as 1967 pclice records in the District of
columbia fairled to show disposition on 8% of their records
although required to do so by law. O‘'Connor and Watson stated
vhat

"It has been correctly pointad out that police
records are often incomplete and, therefore,
m.sleading. . . "

Juvenile Delinguency and Youth Crime: The Police Role,
0 (1964). The Task Force Report: Science and Technology
"4 (1967), found the folle' ing:

“The record may contain incomplete or incorrect
information. The information may fall into the
wrong hands and be used to intimidate or embarrass.
The information may be retained long after it has
lost its usefulness and servaes Only to harrass ex-
offanders or its mere sxistence may diminish an
offender's belief in a possibility of redemption."

ror 2xample note the wide differences in penalties for
the offense of possession of marijuana.

In one case, an individual arrested for mail fraud was charged
with 32 counts of larceny and possession of stolen mail. The
record of arrest covered four pages without indicating that all

charges were subsequently dismissed, Washington Post, Jan. 23,
1971, at B-l.




11/ The President's Crime Commission reported that each day about
1,000 £:agerprint clerks of the FBI process about 2,000 finger-
print record submitted by agencies throughout the Un:ted States.
The Challenge of Crime 1in America, 268 (1967).

i

12/ See Note Discrimination on_the Basis of Arrest Records, 56\
Cornell 1.. Rev. 470, 472 (1971).

3/ Three decisions of the Cqual Employment Opportunity Commicsion
have emprasized the point that asking for arrest records or about
minor convictions 18 discriminatory per se. Sce Decision No. 71-
1950, April 29, 1971, 3 EPD 16274; Decision No. 71-2089, May 192,
1971, 3 EPD § 6253; and Decision No. 71-2682, June 28, 1971, 3
EPD ¢ 6288.

14/ On appeal the McConnell case was revarsed. The opinion notes
that 1t was not the "mere homosexual propensities" nor the like-
lihood of "a desire clandestinely to pursue homosexual conduct”
that led to the reversal. It was McConnell's widespread efforts
at publicity and his efforts to "foist" his concepts upon the
university which was found to justify his rejection. The central
holding in the District Court opinion, failure to show a con-
aecti1on between sex attitudes and duties as an employee, was not
reversed. McConnell v. Anderson, F.2d (C.C.A.
8, 1971) (40 U.S.L.W. 2225)

15/ “The merafact that a man has been arrested has very
little 1f any probative value in showing that he has
engaged in any misconduct. An *.:est shows that some-
one probably suspec.ed the persun apprehended of an
offense. When forme" charges are not filed -against tho
arr-sted person and ne is released without trial, what-
ever probative force the arrest may have had is normally
dissipated." Schware v. Board of Examiners, 353 U.S.
232, 241 (1947).

16/ “"The right to hold specific employment and to follow
a chosen profession free from unreasonable governmental
inter ference comes within the liberty and property
concepts or¥ the Fifth Amendment."




Appendlx A

Mcthodology

™1 first step in the study was a survey of state civil

servic~ ard juvenile statutes. A letter to personnel heads

asced tor job application forms and rules and regulations.
while collecting legal a?d administrative data we began to
-aaefract +wo questionnaires. These were sent to those
isri1zdictions which responded to the initial letter, and included
i persousél heads to whow the first letter had been sent. A
,oc 1al quastionniire was sent to correctional administrators and
."t-¢ ~hinfe in many of these jurisdictions. The basic purpose
1 the questionnaires was to ascertain the reported pnlicies
ar . practices of a large number of jurisdictions. An integral
ocart of the project proposal was the choosing of six jurisdictions
v careful and intensive on-site review to compare actual with
;o ted practices. Following is a description of the methodology
~llowed 1n e study.

«vgal and Administrative Structure

Tne universe of states, counties and cities was restricted

«~ 1nc lude only those coanties which were over 100,000 population
L 1

nt s1tics over 50,000 population. No population restriction was
~laced «n states. The potential universe thus included: ta) all
states [50], (b) all cities with over 50,000 population [312] and

(~V all counties with over 100,000 population {292].

Copies of these Questionnaires are available upon request from the
Institute of Criminal Law and Procedure, 600 New Jersey Avenue, N.W.
washington, D.C. 20001.

All demographic statistics, unless otherwise clearly indicated,
were taken from the County and City Data Book, 1967 U.S. Bureau
of the Census.
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These 654 jurisdictions were mailed am initial inquiry re-
Jarding legal requirements and practices in the hiring of applicants
with criminal records. Thia inquiry asked for the following four
items. (1) any local ordinance, (2) rules and regulations (regular
and any spocial rules for blue collar or custodial workers), (3)
job application forms and (4) contractual provisions. Jurisdictions
« 1-'h did not raspond to this query after several followup letter
< re not mailed the detailed questionnaires which were s.bsequently
i loped.,

The states gb ed the highest response level with 49 (98%)

. ates respvonding. Cities were next with 260 (83%), followed by
t *sunties with 215 (74%). These jurisdictions were queried

» Juestionnaire concerning their policies in employing indivi-
u.als with criminal records.

Table 1

Response Rate for States, Cities & Counties

Potential Numbers Number Return Percentage

k2

Sodt. 50 49 98
City 312 260 83
unty 292 215 74

T ot 654 524 80

This response 1ate was fairly high, from a low of 74% for the

.ntics to a near perfect 98% for the states. Counties, being

i~res developed in terms of organization, were expected to respond at
A Lower rate. Nevertheless, the rate is close to the 80% aimed for in
tle wriginal proposal to the Department of Labor.

The sample is also representative in terms of getting responses
fiom the major jurisdictiors, although less so in the case of the

counties. Of the 52 non-responding cities, 44 (84%) are in the



portom half of the sample in terms of ranking by population size.
ty-ninc (94%) of the non-responding cities are below 100,000
.1, popuiation. All the major population centers responded, although
trere 1s slight underrepresentation from smaller cities.
Of the non-responding counties, 44 (57%) fall in the bottom
“ajt 1n *orms of ranking in population, and 40 (52%) have less
Vi 200,000 population, thus replicating the response of smaller
15, Put there are differences. Among the 50 largest counties,
"20s) Aid not respond; among the 62 counties with populations

v er 500,000, 12 (19%) did not respond; amung the 100 largest

.ounties, 21 (21%) did not respond.

Irn summary, the city and state response was excellent; the
ounty reeponse was reasonably representative.
These 524 jurisdictions comprised the universe for a detailed
estionnaire which had as its goal a more comprehensive picture
crployment standards and practices. It should be noted that more
* oy Jre quastionnaire was sent to each jurisdiction, as Civil Ser-
~r Commissions as well as other selected important agencies were
inciuded 1n the sample. In the larger jurisdictions, in addition
to the Civil Service Commission or Personnel offices, heads of
v+prt1nral and police departments were included.
The response rates for this mail questionnaire were consistent

with the findings established by the responses to the first letter.




171

Table 2

Response Rates for States, Cities and Countiss
For Ma Quest onnaire

Type Potential Numbers Number Returned Percentage
State 49 43 8R
Crty 260 182 70
County 215 112 52
Total 524 337 R4

The states had the highest response rate of 88%, followed by
the cities with 708. The counties were the lowest with 528. The
total response was also lower than the first letter (64%8). In
terms of validity, an excellent level was achieved with the states;
a4 very good level with the cities.

The county response rate was considerably lower than the other
tw: types despite at least two follow-up letters. Staff members
of the National Association of Counties indicated that the response
'ate of our questionnaire was in many ways better than they had
‘+vn able to achieve from their own members. Thus, while the actual
county response rate is somewhat low, it is in other respects
astoundingly high.
Site visits

The 337 jurisdictions from which responses were received
served as the universe from which the six areas were finally selected
tor intensive on-site study. The first basjc criteria of selection
was cooperativeness in responding to the questionnaire. In addition,

the data received provided a base from which more detailed

#xriorations could be launched.




A second basic consideration was that of size; tnree juris-
dictions (Los Angeles, Chicago and New York) were immediately eli-
minated as being too large for the limited ..-view possible under
the terms of the grant. Laige states were eliminated for thc same
ieason.

A final bhasic consideration of selection related to he
j.rasdiction hiring policy as (a) unrestricted, (r.. re-*ricted
or (..; totally restricted. If the hiring policy was "totally

reatricted”, 1.e., no individuals with eriminal records censidered

fcy employment, the jurisdiction was eliminated since ihera would

oc no policy to examine.
As a result of the above screening devices the followina
number of jurisdictions were to be considered for an on-site visit.
Cities 105
Counties 48

States 12

Total 165

These jurisdictions were then categorized and compared according
to the following demographic variables: (1) % non-whites, (2) SFS
{socio-economic scale, § unemployment, median income, median school
vears), (3) population change (size), (4) percent employee:; 1 local
aovernment, (5) population rank (relative to region), (6) reqional
nr geographic location, (7{ total crime index. Cities under 200,000
population and counties under 150,000 pcpulation werr eliminated
hecause the larger jurisdictions had the higher crime indices. They
were thus more likely to have had extensive contact with individuals
with criminal records. Pive smaller states were eliminated for these

reasons. Thig left 33 cities, 40 counties and 7 states.
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Several considerations remained: (1) There should be a geographic
spread; and (2) there should be one large city included in the six
sites (all cities over one million population had peen eliminated).

From the mass of data and varying factore, 14 jurisdictions
were chosen (3 states, 7 cities and 4 counties) from which the
final six would be selected. These jurisdictions were:

States 1) Michigan

2) North Carolina
3) New Jersey

Cities 1) Phoenix, Arizona
2) Cleveland, Ohio
3) Newark, New Jersey
4) Rochester, New York
5) Toledo, Ohio
6) San Francisco, California
7) New Orleans, Louisiana

. Counties 1) Hennepin, Minnesota
2) Davidson-Nashville, Tennessee !
3) Bernallilo, New Mexico
4) San Diego, California
The project staff had difficulty choosing the final six. An
*t:cial from the granting agency, the Department of Labor, par-
t1cipated in the final decision. From this session, the following

choices émerqed:

States 1) Michigan--Mid-west, industrial, large cities,
high * non-white, large population

Cities 2) San Prancisco, California--West coast, large,
progressive

3) Phoenix, A-.zona--S8outhwest, fast growing

4) Newark, New Jersey--Northeast, large non-white
population, many problems

Counties 1) Davidson-Nashville, Tennessee--Southeast,
metropolitan government

2) Hennepin, Minnesota--Midwest, progressive,
largely white
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These chr ices gave balanced geographical distribution, a .
1ange ot population groups, both as to size and diversity, and
represented different kinds of jurisdictions politically and
structurally. This is not to suggest that these were the only
s1x which could have been chosen, but that they do cover a

4
range of variables.

* See Apoendix H for selected characteristics.
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APPENDIX B

Analysis of Job Application Forms

For items which are excluded or
included, there is some overlap because
some application forms provide for the
exclusion or ainclusion of more than one
item or use a combinaticn of the two.
Percentages in these same sections total
less than 100 percent because many
jurisdictional job application forms
leave out items to be excluded or
included.
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APFENDIX C

Juvenile Statutes




178

o3 j0u sjuiad
-x06Ut3 ZT1-62

91
Jepun suosied JOpIO IINOD
JO ueywy Aq ‘3sazejut

IedoaC \3tm
suosxed @/6-GT

TL-LY

(QrTT-1-22
IIpI0 30 Ag

L9,-99,
(8)6-1-22

(®) ¥S-£S 798 °n0D

£0s$
aIeyTeM

€E€T/SY

“s8esoow
peIOTIISeT
3Itm ,e0e1d
ejus, ut
SPI0O8I peTees
eoeld Aem
I8pI0 3IINOD
(696 T popuawe
se) gez-8

A¢nmq<mmmL
LEZ-B)

(«ATTVIAI L£2-8)

(¥) L0Z-8

{(¥) LoZ-8

XTuo uorsstul
-3ad °30/m
() 060°01" LY

Aouebw
JUsWEOI0JUS meT
K310 30 93w ‘aIse
-J93uT "3Thef y\AIm
suosxaod uotrsstmaed
‘39/m (9)060°0T°LY

b) 080 0T LY

(b) 080°0T° LY

(B) 080° 0T " LY

IDSABUT URD ITRFTOM
oriqnd 30 °adep
@3e3@ !(uotrjoads

-ut ariqnd ,a3jeu

-TWIIOSTPUY, WOXJ
- N _ PI3Y/m €SE/ET 8LE/E 8Le/€ BLE/ET
[ SAIALVLS
w ONILNI¥d
SCdLITs -¥IONIJ Sq 4003 301/43S TUNIWI¥D ¥
FIIT1Cd Tl aNv NOILYO1T8Nd! 2 .0CD 40 NOIL "1IIAIO ¥Od| NOTLOIANCGD ¥ QZHAAISNOD
SSALLY QALTRIT SLNIWHOD o -Z3dSNI QALIWIT | *~4n2SIC ON| JON ‘dnrav| 1ON QTIHD

VYINWOJITYO

VYROZI ¥V

Q

IC

§
3
H
;
;

n




~ Stiqnd
—~ 03 uado 3j0u
spx0o3ax ad>1tod
(s) (L) 1181
-97 !3oadsurt \
*sojoyd 03} paTataua
10 sautxd suosxed UTelIBD
-13buty ayely WCcl3 SpaIOd3I
oy abpnl jo TLYUR ™ 03
. 3JUIGUOD padv I3paoc ‘3> e (8) (%) (s} OHvQl
(s) (L) T1181-21 (e} (9)118T-91 ) p3du (3)BT 91 (S) PIET1-91 (S)vidi-9T (S)p18T1-91
535 Kyaes T T : g il - 2L 2L
T9puUN I TM 3ITEIP (ATauaptag
imou {Te 3¢ ST a3z TVAG s IIVMVH
uo se3n3e3s O ) 1-€€¢€)
setrueanl - = -
qutxd
-za3bury o3
p.bax aspixo
33n0> g1vz-vZ | ‘pnlpe -an(
saccdand te> |. puz ssay
-T35T13€36 J0J | ~un ‘papaau
uotr3ydadsut 19p0 ‘3D (8)ZEpZ-¥Z vI5¥03Id
{s)zevz-ve (8)Zeve-ve () BIVZ-¥2 (s)8TvZ-+Z
T T v€1-650
*usn -K33y -do
6561 19pI0 3D
(€)Z1°6¢ spaodaex
uedo ued> x®pxo
abaeyo ‘3D ‘s3juaxed
Auotes *+32> *an(
€v-v90 3o saakordws
‘uIp A3y pue siad>tj3jo 114
S ‘do v961 |  (s)(9)eo “6¢ Ag)ot6e |  (£)oT"6¢€ (g)o1-6¢
AYMYI3a
,| o ~ ] | (d) 286/01 (q) 286-01
SALNILVYLS
ONILNIYd
@ L LAG -d3ONIJ SCHOM I I ANES TYNTWI-D ¥
TIT.E W - TR A s {3 3a0 (RS TRIA NI T B P ic? T\HPJH\ZoJ v JAS34GISNCD
T Ll ‘e Aol a0 . T o, AR SRR A PR S

] i

4
~ “. o N
t

IC

§
3
H
;
;

E




S
-l
/s sattusan(
Jutradaebury
srrand o3 usdo Jouuwd £S5 X
30U (Z)OvE 80T -99 "9°Y°0 €0z 802 002°802
- {eTiwe 30
ojoyd pue 33xed uo 20w
Iuradzabury Joadsuy 03 (8) jeutwTed
03 IepiO "3Id (b) s19-8¢ a®pIO v pomedp SYSRWX
peou (s;G718-8¢ *30 peeu 508-8¢ 30u) 108-8&
oyrqand are :oﬁ-wMu-guﬂ L961‘ST _ATng’-udd
ang peaRIsdt 3 Py -k33¥*d0 -o7Iqnd
SpICOOM 9G°TEZ seryumant jo 21w sbuypedsocxd
-o1rqnd spac~ex| e3utradiebuyy -an( spiodex Tebal
3se11e S{ETIUGD ayws: o3 A3np )
-Yguod s3zodex saey 3adrtod s zZe2)
eatiebi3yseaury €961 ‘6Z°3°0 TeTIUSPIFUOD woI
(s).°ve9 | -uen X33y *do ION piaodei1 tebet
—so30qd puw paodoel
butrjuyadzebuyy otiqnd st
Jop20 Aem 3T IepIo 3D WNVYIQNI
*3D (8)sTZE-6 uo (s)SsIZe-6 (%) s1ZEe-6 (8)S1Z2€-6 (s)sTZE-6
seytusanl jo
sejutadaebury
(L96T)
¥l "¥°1 Juey
ﬁomuodﬁv €y ©o8S
“IINOO JTnpe 03 [LE "W (®)6
pe®atTem ssatun L€ "Yd (8)8 | -ZOL) ‘umeOd
I3pI0 3INOD -ZOL I8pPI0 *3O/M *AISE "ATD
INO/Mm 163 Jues 35adsutr ued> eIpaw Xq paooaax
3ou so~oyd sSMau ‘“susse 20 °uexe®
/sauradiebur 3 ‘gatouabe 30 °*dex smotTTe LE YO L€ ‘YO |stOoNITII
8-20L StL¢ LE "W (s)ot-ZoL A1ssaadxa (s)e-zoL (s)6-z0L
SALNLYLS
ONILNINAG
9qAUOD Y -¥aONI3 SMI002M IDIANIS TENIWIND ¥
IDIT04 Ol anNv NOILYOINdNd LdN0d 40 NOIL TIAID ¥O0J NOILDIANOD ¥ QAAISNOD
§Sd00Y QALIWI SLNBWWOD ON -D3dSNI QILIWIT, " TYndSIQ ON| JLON ‘anray 1ON Q'1IHD




37Inb6 "wvrad

JO ‘1333p
3ocadsutr 03 °3d> 0L ¥ SHUU
30 8orgysn{ ‘wrId> 203 30U
JO Juasuod axe mewUUUU
pPaau v09/611 09/611 -01d £S/611 £S/611
IopI0
3> Aq Aluo
pe@moTTe uolj
-radsur ot119nd
_Ez-0L ‘3¢ | @3 Tvadzy +v9/9¢ (@) €88 °9¢ 12-0L5°9¢2 (@) €85 ‘92
‘uotjernd
-TI30W 3O JuUaW 3UaSUOD
-axtnbax se §,'30/m uosxed
pejurxdaabury po31saidl
aq TTeys 3ual -uy A1adextp
-eatnbe 10 30 jusaed
sTooyss ar1qnd ‘659 ‘erdoed
Burtpueaae uTe3Ied oy (0s6T1)
uaapyIy> oTqTe83dOVY 8TT PTV ¢L
1Te 6pST1-SZ 9092/S1 (1) 205Z/ST |'0ZT "W 'SP1
- abxeyo
30 [esudsip a0
fetrx: ut oriqnd
Sped TTUN gt 98S1/¢1 08ST1/¢1 08S1/¢1 08ST,/t1
Tt T pejuTadisbuvy
a2q ©3 aou
butz3t1doys
103 pa-saiae
s1tuaanl ggz
‘EET ‘teZLed
IIN0D JTNOATS
Ul JISTa
-uo> ssatun
JO 48p 10
32002 319 !
- SALALYIS ™
ONILNTIYd
Sql003¥ -d3ONI3 SAIOI3d DI AU3S "IWNIWI YD
T10d Ol INY NNTINDITaNd LANOD 40 NHUls I, 1D MNJ NOTI Y ANGT Vv 130 a01sN0D
T, 7 7T UTWWCD [SA o0 TUWLIWCE I S5 S AT N AR A 1 I & a0

|

SLLISNHIVSSYHW

aANIVN

WNVISINO1

DIONLNAN

Aruitoxt provided by Eric

[E ©

- N




-9p 03 38l
-qns ‘9sue3il
ayqe3IdTPUL/.
arquebaeyo 3t
psmoTT® Huy
-qutrtadxebur3
1Z-%/¥

6€-¥/NC

uoTe; ® ssey
-un °*32 30
uotsstuzad
s83a1dx?® pagu

(s)Lz:691

uot3IAIADd
~8Tp 3D TT3691

922691

92:691

0gz°29
aopuez3o puz
pue 38T 103
uoraworIqnd
ou :oyrqnd

~ 03 usdo

jou shutraesy
--061°29

pepeeu

JepI0 3D 0LZ° 79

0£Z°29

00Z°29

oelqns ®

uo sejxn3x e
ou Atxe

‘@S eIqe
303 ebuwy
(€961) 3Juedad

-103

SpIcOeX
190150701008 puw
TeotboToyoAsd
‘TeOTpow UTWIISD
3oedsuyr 03
Kiessao®u I8pI0
‘3D $0°90Z-tY

{s)£0°90Z-C¥

(S)€0°90Z-£¥

(1961
) TYT “¥°1
*JUOW €2 99

SqHO0OTd
4011704 Ol
5S8300Y GALIWIT

SALNL VL

ONIININY

-HIONI
aNVY

S HTTWNWO

AuoYa3y e
axaym 3daoxe
orrqnd ou
€£9-0Tsfuot
-33 @ saaym
Tetay e
eq 03 °sdaa
sMaU IUJ

AO--T19-01

119-01

NOIJwD1'1dnd
Lo

SUH0OTY
I1<n6D 40 NOIL
-53dSNI QG3LIWIT

301A43S
TIAID 404
' TIROSIG ON

LOINIGD ¥
JOoN Tanpay

TYNIWIYO V¥
ATdAU ISNLS
LON GnLTHO

FUIHSJIWVH
MER

Q

PAFulToxt Provided by ERIC

E




18"

‘uoT3oNIIBIP 03
cf{qns 'A31anoas

Teuotr3leu 3o
IS2IP9JUT §SITUN

Atteoot Atuo butxeay
3day :!satuo wox3y oTY
- 123 utelxa> xo03{qnd sapniox’d
Z6-02-LZ 2119 Atuo uayey -ueb|wz-0Z-LZ ‘30 16-02-LC
03 uado ON 83uTId £5-02-LZ]| 3O I9plo As I9pI0 "1D psIN £€-0e-L” £€-0Z-LZ
144
-011 butrwey uotaoedsut #&€21330
woxj pepnto orrqnd sajeurw ‘qud Fox
-x3 orqnd -1208TPpUY WCII ‘1endbsTp
TrI2USD PISY/A #Z2-011 oud $E-0ils +Z -0T1 ¥Z-011
SUOTIO8IX0D z0L
3o -3deq 4q *32308TP--0~€16 | SANSLZ ©°s
pI®yY spiodex /99 13pxo "3d ‘p1odoe Ul
c€5¢ 1) 652 PZS 3© uot3dads Aq asned poob oL-0zZL
092 ‘BISYYaT -ut atuzad feuw uo A1uo uacdo me] Teudd
10 pateas piow? ‘UOTIDADSTIL Ul spacoax adtrod ot Bur3iyeb
29pIC 1, UED ‘3aI000 - tetra Terx pgLS butdouejuas I0 3251330 oL 0ZL men
» spacdax '33d ~-uaprIjuoo 803 -3UaPTIUOD 03 '30 aesyaoue Stgqngd bur Tfeuagd u
actyod I8a -oyd ‘spaodex sSpI0d&y 4T px0Oax osn | -pTOH--Z8LS [-€16/99 18L |uet6/99 18L
«3r0d JUaIAILUT ‘s3utradiaburj oL 02L Leo--£g8L8/v62S /962 IOV §/¥6Z IOV S/¥6z 3™V
ci; sey ajel 0-€16/99 meT feuaq 3o0¢ 3D Atruwed *30 Atrwey 3> Atrwed *30 Atrwed
- 0 ucTyed - - -
~1Iqnd L1 «3T1qnd
pZd ‘tLY 9I® Splodex
‘W°N 69s 99-8-t 1« s9-8-¢t1 Su-6-¢€1
. 'Y & 1.2 R R | — 1| -
20U punoy |
I UOTIONAIS H\ !
- sTANIwLs] - ~
OnldiiIdd
Tt -¥30LT sQdUsI | 4SILYEE _ TUNIWIYD ¥
301704 ol aiv ACILYOI TS Ly, d3) NOT T1A1D uCd LO1ANI D) ¥, QZHSECTSNGD
NI | omanmq. SLNINNOT AN -l2dst AZLIWT T IVAGSIu Co. dCt 'anfey | 101 ZTIED

Y103va
HLYON

WNITOWYD

MNUDA MIN

OOIXAW MAN

AJSHar MIN

Q

IC

E

i
3
iz
}
:




184

~Xpoasnho
[ ¥uOT3083II0D Uy
peoerd axeym

NOOWO

(€) ‘3tnpe
se Pt}
ssjousbe ‘Jue sxeym (2)
MRT pue s8Id ‘I9PpIO °ID
-uabe aje3s O3 (1) Atuo
3deoxs spiooex ueyel oq ‘3D
Jo Katretrjuept3y Aew sjurad Lq poziaoane
-uod 0¥S " 181 $8S°61% suoszed (96 6TV £E¥5 61V
“uoyIoeds
-uy dyrqd
o3 usdo
3ou Ayejexed
~-98 poute] (s)Lztt
~utew :Isned /01 I9p30 °3D
s1qeqoad posu (8)SZ11/01 (s) Lzt
/™ Mo bugy (#6961 QaTIVad () LZIT/0T | /70T (#6961
~autxdaebutry -3 ‘aepao ‘32 («QI VAT (+QT TV aaIvadN
(s) cz11/01 pesu 006/0Ze) 168/0Zs) 168/0Zs) 168/0Zs)
“uoY3
-onx3ysap Lqns
30 *anl oy
ueatb sjuvrad
1T ‘@sn
Je3re (Auote3
30 esnwd
‘qoad 37 or1qMd j0u
adsoxe 3jutad spiooex uotzweqoad
o3 ‘bex PT-TSTZ 8T T1STZ
I8pIO0 3INOD aTqueIteae s3jxodex
€°T€ " T1STZ 039 sausaed 104 8°6€ " 1ST2Z 8°6E " TISTE 8°5¢ " TISTZ
SALNLVLS
ONILNIN¥A
SqIYOONI -43ION1A [ et {elolct-] 3OINN3S TYNIWIN¥O ¥
4011704 OL anNv NOILVYOITdnd 13000 30 NOIL TIAID ¥Od LOIANOD ¥ ANIAISNOD
SS300Y GALIWIT SLNIWWOO ON -D3dSNI QALIWIT | " TenDsSIa ON JON “anmav J1ON a1IBO

YHOHVY IO

OIRO




18pa
‘210 Aq adeox
sryqnd o3 uad

a3 exedas
aday spaodex
aor1od TZE"TTZ

‘abpnl attusan(

3O UaSUOD
nc/m uayel 8q
03 3ou sjutrad

$39213FFO JUBWBDIOJF
-ud me] O3 paIystu
-Ing &g ‘ued ‘ojur
~-3l2uocbbem €6 °*ON
buan L3yvw ‘G0 |EST
tAxere 300 13D

-13bury (ST 112 ~J0 32 (T)izT Tiz
suWU JO TTT Tg@s5aind |
udtyeotignd TEOT2IRTIIRAS IO
XIo3jopuRW | pash SpINne. udym
uotyeotpnl | pssorostp &4 3, ued
~-pe puz sweu HO Id7e M

uo (s) aoriqnd 3o °adep
6G-S8TLs Aq asn 0Z-S81L

Tou () TZE T (T) TLZ 112

i v ee 102

| 1w

asanbax uo

Aouabe 3jeas AqQ
pI0O281 03 ssedde
h SmOTTe® 60-$8TL
‘pe3utad
-38bury 3q

03 setuolajy but
-33T0WOD E8YTU
-aanl (6961) 0T
D662 uotrsstwaad
sjuaxed 3INOYI M
uael 29 Leuw
sjutradaebury
ejtuaan

gvel 'L AIne
‘L-¥-S09 °u3d
+£33y 'do

‘

IddISSISSINW

(8)60-S8T¢L (8) 60-S8TL

112°092 ‘oxd
*WIID JO0uU Iae
sbutpaasoad

(s) z1eve

22oadsur
03 1apae 3
sitnbea 191°'09Z

joedsux
03 I8pIo ‘3D
sextnbax 191°092
ov¥8Z-0 "'ON °‘u®d
*X33v do vvel
papaau aq Aew
aapao 3> (Be
8€S) mhan.hml;

112°092 112°092

TeuTwIIO 30U
aJe sbutpsdd
-oxd (1 94S)
_ Bl L

NVOIHOIW

fll [ S,

-~ 7T SaIndvas

IR 0 4- 11

£ CODTE Lk R
BS T I cuv
azli.iT

JC- S PR

SqU0o3d 491,438
1140 WUCa Lol

ALl ZrA0 N - oad Sl ACS S B X 1 Lo,

IYRIAL S ¥
acuag:iliod
wsialad y Ll o W1HDS

. B

IC

PAFullToxt Provided by ERIC

E




.oom-noma
-qnd 103 :ou& 20
ZSi-LE spaodex
sot10od *

IIpIo

2IN0D Y3ITM
Atuo pe3jurad
-30fuyy aqiey

IPI0 *3D

anoyItm oriqnd
o3 uado

IU_1§Z-LE

£el-LE

“pIooex

#ot110d % any
-I38UCO 3T 290P
ou 3sexIe uw jo0u
8T uoyjUMIP I0
Apoasno “dumey o3
-ut PIIY> burye
(896T) L 6T1-8-92
*spn3y gdany Teaow
putratoaur 10
Auotez; 30 sesed
adeoxs Aousbe
I9YI0 10 rad o
Juas jo0u s3juvrad
(8961)9 "'61-8-92

~11-9Z ‘owmyad
30 uoOTIS>IXIOD
PITYo 3O

IUSUR TWIOD X
S-1T-9Z #8s

swueu
ystiqnd
03 aep1io
*30 peeu
¥€-8-92

uot3yoads

-uy oytqnd
SINUTWTIOSTPUT
wolZ PISYRITA
{pepeasu Iepxc
*35 €€ 8-92
(996T)S°6T1-8-92

9§-8-92

95-8-3¢
¥3UBIHIOD 99

K3ta

-oyane oriqnd
Aq pejuexb
SSUSOTT

x03 Kztienbstp
3,ued ZoZTI-S1

vI/A

paodex 3eb 03
I9pa0o °3> pesu
--uor3oedeus
OrTIqnd e3eulwm
-TIO8TPUT WOIF
PTOUYIIM LOTT-ST

Z0Z1-S1

Z0Z1-S1

~ #pI0OeI 39
L1twme3 satr3joeur
30 ®sdousuelUT W
(8) 1v-01-8 @8S

Jepao
32 (s)1z-01-8

or-1-91

K1uo

X3unop Aueyb
-9TIv O3
se1Tdde 'bes
3® 69Z/11

(X4

-697 T0¥-692
/11 uotraoedsus
orT1qnd eajvutw
-TIOSTIPUT WOXZ
PIMYUYIIM SHZ/TT

LTY-692Z/11
19Z/11

LIYP-692/17
192/17

qEOOTY
40I10d OL
SS3AO0Y AAMINIT

SALNLVLS
ONILNIN¥d
-¥JONIJZ
anNv
SLNZWWOD

QYoo
LuN0d 30 NOIL
=O03dSNI QALIWIT

D IA¥IS
TIAID ¥0Od
*Tvnds1a ON

NOILOIANOD V]
JLON “anoav]

TUNIWIYO
aAIIAAISN
JLON aTI




w

_ ased
“ "WwrId Ut
a6pnf ¢ \  ‘qnd xspusz
30 Teaocadde/s ~30 O sweu
TP °3uT Teb~y paautadaeb axew Aew
s uosiad o -utry aq 03 30U abpnl (o171 ‘uab uotrydads
imoys 3 ->3dsuiszocueswspsTw 103 -qnd 30u -ut avyqnd
‘and wc-) pT9dY pajsexze sOTTU sburzesy weaz pisy
_.=Y3tm gc1-1°9] 2911791 Y Z91-1°91 6LT-1°91 6(1-T 91 6LT-T1°91
*30 Ino/m ase]
‘WTIdUOU UT
ojoyd ON "uoTy
-onx3ysep " ([qn
cA3t1an008 Teuov
-38U 383I83UT
sseTun ATTeD0
Atuo 3d
caspao 30 Kq a
sTseq ,mouy o3 (8)$99/¢c¢ Juenburyep
pasu, uo pes 998 ‘pepunod punoy eq
/uesely aq o3 -X® SUOT3TPUOd (8961) | TTRUS pPTTYD
sjutad $99/¢¢ (8) /159/¢¢ ure3l1sd (8)£99/¢¢ (8) 299/¢¢ (®) z299/¢¢ (8) +59/¢€¢
- butpaed01
TeuTWTIIO @
ST 3T 8§37 Auotejz
-un sjutad| sseTung Atex |
-29buty eyel| -auab oriqnd :
o3 ebpnl jo| o3 uadec j0u abpul
JUPBUOCD peRU| bButaeay (s) 30 3uaSUOD /M (s) (s)
(8)9T1-0T-56 $6-0T-SS» (S)9TT-0T-SS S01-C1-SS $IY--1~S§
Xuote3/m -
pabzeyd 31
eTLaw 03 u’d
-d. futzeesn (s)e1$ (8)er$ (s)e1s
I €1S_1-8£€7 S1S 1-8€€2 1-8£€2 1-8€€2|  1-BEET
| 54l VIS ; i
ONILNINYd ._
SU 0D TY ~dIONIJ squooIY ” JOIAHIS TYNIWINO ¥
1011604 arvy NOTLYOT11dNd JdNCO 40 NOIL | TIAID dOJd |NOILLIANCD W AIHUIC L SNOD
. T QULIWT SLNIWANOD ON ~03dSN1I QILINIT ”.qfaDOmHn. ON 1ot ‘aafuav 1OH OTIHO

YINIDHYIA

LNOWYAA

HVLN

S¥XAL

Q

PAFullToxt Provided by ERIC

E




188

But 1
-Ieay pesoT2 “
80T-91 *INPIO °JO!
uotr3dedsur ‘o8x , 8380 uo ureasyy -°3Juy,
sriqnd 03 uedo -1330 ecead esjrutITHRT * Burt,
30U (8)-Z0T-91 (®) zOT-vT| ~owy suosaed cT(-%1 60T-¥1 60T-91 OHIWOAM
JeI3USpTFUOd
*281 3INOD 9Z°8Y
eo1asnl 3o IpIC °3D ssITUN
‘urtwpe I0 pITYdD TeT3UdPTFUOD,
30 °"ajutr aseq sI93ued exed'
ut 31 suos Kep ‘satousbe’
-3ed peyzrTend sxeIem PTITYD
3wpxo| o3 *ozur 8s0Yd ‘seouebe X3
‘3D peeu 9Z°gp| -STP uUWd 8¢ O 3O spaooex gL oM o * a9 8¢ "8y 8¢9y | NISHDOSIAM
— _‘pebaeyd
ssoTun ITIU
-san{ pesutrejep
e buryex ®q 301
KAew sjuyadiebuyy Iepao
(996 1) BL8 aemod °‘sbhbex » *30 pesu VINIOYIA
ueo -A33y ‘do 15| SOTNI pZ-L-6V £-L-6% £-L-6¥ £-L-6% €-L-6" 153am
‘6961
peesdex gy
Iepun sertu
-sanf{ yo Huy
-3uradaebuyry
Buy3rqry
«-03d *‘3e3s
0%0°05°2¢L
*30 3O juas
-uod/m Atuo
ojoyd a0 pepasuy|
sjutrtadaebutry IPpIO 3D
0€Y°90°€T (8)0£Zv0°cY OvZ v0°€T ROIONIHSVM
[} s
ONILNINYd
SAY0O N -4IAONId SqEOO Y dAIAY3S TYNIWIND ¥
dDIT04 OL anv NOILYOINTANG 138000 40 NOIL TIAID ¥OJI| ROILOIANOD ¥ aAAISNOD .
SSASIVY AALININ SLNAHWOO ON ~-0ddSNI QALIWI *TN0s1Ia ION ‘anrav ION ATIRD
?
: O
‘l

PAFullToxt Provided by ERIC

E



1t

‘UuoTsTAI@ YINOoX
3o 1eaoadde
antad yztm Atuo
pajutadaab

-utrjy 3q T1eys
SOTUOT®F YITM
pbyo aepto a0
91 satrusang
(696T°¥#2°3°0) ¢
*ON I9px0 °atd
Yyanox IdrT0d
uel T 1odoxIan
*gpaoodx jurad
-x3butry 3deoxe
spIoOax TT®

Jo buriees

J03 S¥PTAOIL

PEET-9T *O°a
*32I000 ITNpE
03 pelxej
-suRX3 SEITUN
sTetd71330
32002 10
$2321330 °s°N
0 *103uUd 30adsur
mel ‘sIed 03 serdousbe
-X330 -s®AUY 5 SUOTINITISUT
urRy3l I9Y3O ‘suosxed- 3soI93UT
suosxad 03 J03 a9pIO °*3IO
pesoios Ip bur Terosds 10 atnx
ou sautrad -I%0Yy woxy *oedsutr OT1Y
{F-3UuBpTIUOD -33buty paIpnIo -qnd a3jeutwrad | VISHNOD
Z3i. »X 3d170g8 £€CT-97 | -9 suosxad -stp wox3 piIey 0 lordlsia
o Teee-st apoly °"O°a L0gZ-91 YaTtm 98ST-11 30€2-91 8CeT-91 80¢€2-9
SALMLWLS
ONILINTIYSE
SCY0OTd -43IONIJ SqYoO I IOIAY3S TYNIN D
~2ITT04 Ol GNY TiZvoInand nInnd I0 NOIL TIAID dOJ|NOILOIANOD Y QDIITLINC
w¥ Q3ALINWIT 5L NIWWOD ON -0zZdsNl QALIWIT | " TyndSIa ON dON "gniav ION AQ1IK

IC

i
3
iz
}
:

E




190

"SISTATPTD
-21 ’'s3soaxe
I0URIWOPS TU
@Ttuaanl

‘$T 2I3pun
sagtuaanl 3o
s3saxae Auotad
:3uesbass jJo
yuex aaoqe
Terst33o
uotTsIATIQ
yInox 1n»
*aoxdde Ino/m
p@iutad
-x0b6uty 8q
03 j0u Hur
-MO0T103 Oyl

SqUOO T
401104 OL
SS3IOOV QALIWIT

SAALNLVIS

ONILNI¥a

-¥3ONIJ
aNv

SI NTWWOD

NOTLVO1TdNd
ON

SqHOOTd
4d000 40 NOIL
-034SNI QALIWIT

aOIAW3S
TIAID ¥Od
*1dN0SIg ON

NOILOIANOD ¥
JON °‘anrav

TUNIWINO ¥
aaAQISNOO
JLON QTIHD

40

Y1100
LOI™LSIA




APPENDIX D

STATE CIVIL SERVICE STATUTES
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~VA.LUATION CODES

¢ _\_‘ vdes
+ scribes civil gervice provision stating or suggesting that
‘moloyment within the state(or subdivision as applicable) is
.+ e bas:d :pon such factors as "merit," "ability,""fitness,"
“caP1city to perform the work®, etc.

115 provision that employment standards shall be established
tules promulgated by a civil sarvice counc.l or board:; no
irdard is suggestad by the statutory wording.

escribes civil service provision indicating that federal civil
crvice standards shall be adopted where necessary, such as
“-+te a state agency may be receiving federal money.

w:ribes provision allowing state civil service aid to subdivision,
suggesting that state standards may be adopted by a subdivision.

] » c¢ibuc provision authorizing hiring bu* :n which no standard
*+ ~nqaeated by the statutory wording.

-scribes a provision authorizing hiring but which expressly
‘clares no civil service system is operative; employees'’
- be terminated at the pleasure of the hiring authority.

. ._.0nary Codes
rescribes civil service provision stating or suggesting that an
 orrect statement in the application form is grounds for
xcluding the applicant from further consideration; includes
~+atements such as "false statements in the application,”
! shonesty,” and "fraud in securing the appointment."”

.ascribes provision permitting exclusion of applicants deemed
nfit; provision may include any or all of the following:
unfit “"reputation; "character," or "morais:.

1 ,cribes provision permitting exclusion of applicants deemed
qualitied: no indication of applicable standards given.

r cribes provision permitting exclusion of applicants

.+ con possibly minor criminal viclations: provision may exclude
-~+50n found "not law-abiding," "unsatisfactory arrest record, *
~uilty of a crime", or convicted of "any crime”.

r iy cribes provision permitting exclusion of applicants upon
¢+ )atively serious criminal violations; generally phrased
in terms such as “convicted of a felony or a misdemeanor
involving moral turpitude."”

(cont-next page)
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I o Descril a3 provision permitting exclusion of applicants upon

significantly serious criminal violations: generally phrased
in terms relating to conduct or crimes which were "infamous"
or “notoriouslv disgraceful.*

Firing Codes

'l Tescribes provision sta:ing that an employee may be fired for
misconduct; for cause.

F2 Desc. ibes provision stating that an employee may be fired for
the good of the service: for conduct incompatible with public
service.

F3 Describes provision stating or suggestiny that an incorrect
statement in the original application form is grounds for
dismissal; includes such statements as "mistatements in the
application," "fraud in securing appointment,", or “dishonesty!

74 Describes provision stating that an employee may be fired for
criminal conduct; includes statements such as "conviction of
a crime", “"violation of the law; and conviction/violatior
involving felony or moral turpitude. (In one jurisdiction includes
plea dor verdict of guilty, or conviction following a plea
of rolo contendre.)

I'5 Describes provision authorizing the firing of euployees but
without providing statutory standards; includes provisicny
where standards are to be promulgated by a civil service
council and alszo provisions where the reasons are to be
given to the employee in writing.
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4! -of-Appeal Codes

Al

A2

A3

A4

A5

Describes provision stating that an applicant who is rejected
or excluded from further consideration has a right to appeal
the decision.

Describes provision indicating that a right of appeal exists
without indicating standards; includes where standards may
be promulgated by civil service council.

Descriles provision providing that a fired employee shall be
given a written statement of the reasons therefore; no
indication given that the employee has either a formal right
of appeal or right tc a hearing.

Describes provision indicating an apparent right to a full
hearing with a statement of the reasons for dismissal to
be given to the employee.

Describes provision indicating an apparent right to a

full Due Process Hearing and/or the right to counsel expres:ly
stated.
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APPENDIX E

The following chart gives an indication 2f licensing restrictions
as they affect persons with criminal records.

Pata in horizontal columns preceeded by "I" indicate the number
~f states with express provisions noting that a criminal record may
atfect the initial application for a license. Columns preceeded by
"R" indicate the number of states with express provisions that a
criminal record may affect licensing renewal.

Vertical columns give a general indication of what type of
criminal reord will affect what licensed occupation. Those
vlssi1fications are as follows:

"Good Moral Character" - An applicant must satisfy the licensing
board that he has good moral character to ohtain a license.
"numerated crime"” - These statutes enumerate some specific criminal
cffense, rather than a general classification such as those

following, which will lead to a denial of a license.

The remaining categories (felony, felony involving moral turpitude,
.1suemeanor, misdemeanor involving moral turpitude, crime involving
r.oral turpitude)include those statutes specifying a particular

type of criminal offense which will lead to the denial of a license.

* Data regarding the number of states in which a given occupational
classification is licensed comes from Table C, Manpower Research
Monograph No. 11, U.S. Department of Labor, 1969. Data shown is
approximate due to lack of uniformity in nccupational
classifications from state to state.
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Chapter 21

The Ex-Con

The descent to hell is easy

The gates stand open day and night
But to reclimb the slope

And escape to the upper air
“his is labor. . . .

VERGIL
Aeneid, VI

Hi, Joe. t/hat's that? No kidding? You made parole. Con-
gratulations. when are you leaving? Soon as you get a job and place
to live, eh? Well, Joe, that may take a little time. You don't
have anyone out there to give you a job, do you? I didn't think so.
It's awful nice out there in the free world, Joe, but life ain't no
bed of roses for the ex-con. What do I mean? Got a while? Sit
down, Joe, and I'll explain some of the facts of life to you.

You see, Joe, you're a convicted felon. Know what that means?

It means ycu've been trieé; convicted, and sentenced for a crime, a
felony. What is it? Oh, burglary, OK, and now you've done your time
and are going back into the ccmmunity. That's fine, Joe, but you're

a convicted felon. That means a whole helluva lot of things. Means
you've been labeled, stamped “dsfective," branded for the rest of your
life. They've put you into a bin marked "scrap material,” and they're
never going to let you forget it. You've heard that old saw about

paying your debt to society? Well forget it, Joe, because as far as

the vast majority of people in the society is concarned you'll never

be able to pay that debt.
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Now when you get off parole you can write the governor and ask
him to restore your civil rights. And he will. That means you can
vote. But that's all you get back, Joe. All the rest of the barraiers
and obstacles are still up to constantly remind you that “Ex-Con" 1s
indelibly stamped ;ttor your name.

In most of these United States an ex-con can never hold public
office, Joe. And almost all professions are closed to you. Did you
ever hear of an ex-con law enforcement officer, judge, university
professor, scloolteacher, lawyer, physician, or accountant? How about
an ex-con governor, mayor, senator, or representative? Yah, I know
about that guy in Massachusetts, but he had been in office for years
before they nailed him. Besides, how long was he on the scene after-
wards?

Sure, I know you don't plan on running for President, Joe, but
Jjust hear me out, will you? Now you'll find that every state and
local government has different laws and customs and practices on the
subject of ex-cons. Some places an ex-con can't charter a corporation,
other places they won't give you a barber's license, and in still others
they won't let you run a public business like a restaurant. You see,

any time you need a license for anything and you are an ex-con, you're

in trouble.




What'd you say, Joe? A tavern? FPorget it. You can't get a
license to sell liquor or beer in this state or in any other state
that I know of. Oh, you used to be an automobile salesman, eh?

I think you better look for something else, Joe. You know you have
to be bonded. And what bonding company is going to take you on,
even if your boss will?

You see, Joe, if you figure it out, about 50 per cent of the
jobs and occupations in this country are barred to you by law or
practice because of your record. Rule out jobs in local, state, or
national government, civil service jobs, the armed forces, all jobs
1nvolving a security clearance no matter how low. Add to that all
public utilities such as light, power, gas, and phone. Then there
are the professions and jobs dealing with the public where you're

required to be licensed by any government authority. Top it off

with any job that involves trust and the handling of money, and for
the cherry, any job in which you need to be bonded. There you have
it, Joe. A minimum of half the jobs in the country are automatically
and forever out of bounds for you.

You might think that blue-collar jobs would be open to you, Joe,
but an awful lot of them aren't. For example, hundreds of thousands
of blue-collar jobs are in industries handling defense contracts. That

means a security clearance. Almost all truck drivers and deliverymen

are bonded today, as are many warehouse men. Did you know that the




FBI gets over ten million requests for fingerprint checks every
year from employers?

Remember Richie? Locked over in 5 Block? He used to be a
schoolteacher downstate, District 37. When he left here he tried
to get work again as a teacher. No go, Joe. He's working for his
brother-in-law as a plumber's helper. He can't get back into the
profession because he's an ex-con.

I don't think you knew Smithy. He left before you got here.
Smithy really tried to improve himself while he was here. Studied
real estate for two years and took correspondence courses from the
university. He's selling books door to door now. Encyclopedias
or something. You see, he couldn't get a broker's license from the
state, and he couldn't work as a salesman because they wouldn't bond
him.

OK, OK, so all you want is a job, period. How many letters have
you written out of here asking for a job? Twenty-three, eh? How
many answers have you received? Four. That's very good, considering.
Any of them offer you a job? I didn't think so. Look, Joe, your
letter comes into some personnel office. They open 1t. Right away
they see that little black box for your number and that heavy black
line at the top that reads STATE PRISION. 1In the left-hand corner is

the censor's stamp, and then the paragraph concerning rules and

regulations for correspondence with prisoners. Well, they may read
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it out of curios ty and pass it around the office for a laugh. But
you're nct getting any job, Joe. You're labeled, pigeonholed, stig-
matized. And if there was some guy in that office who was sympathetic,
what the hell can he do? He's only an employee himself and has to
hire according to the guidelines set up by management doesn't he? How
many businessmen do you know that wil! hire a person through the mail,
sight unseen, ancd from prison as well? See the odds you are bucking,
Joe?

Now one way 3 lot of quys get a job from prison is to have a friend
or relative go to bat for them. They go to their boss or someone thay
know and say, look, my son, or my brother-in-law, or my nephew, is
getting out of jail. He made a mistake, but he's really a good boy,
and a good worker too. How about it? Can you give him a job7 That's
how a lot of 'em get jobs.

And sometime: they have to go to a friend or employer and say,
look, just say you'll give the guy a job. Write a letter to the parcle
board and tell tham you'll hire him. Then when he gets out he can gat
a job of his own. Sure, that works sometimes, Joe, because you can
always find some kind of work, even if it's washing dishes, once you
are out on the bricks. 1It's the getting out that's rough.

what if you don't have anyone out there to intercede for you? Then
it's rough, Joe. Not just in this state but in a lot of 'em. Guys have
made parole and are still inside six months, a year, or more later

because they can't get a iob from inside. And I'm talking now about




guys that are young and in good health. what does a guy do (f he's
like fifty or sixty years old? He rots, that's what he does He
slowly goes batty.

You know that 90 jer cent of the guys in here have no trade, no
real marketable skills. What can they do that millions of other guys
already out there and with no racord can't do? So maybe you're fifty
years old, have no trade, and are an ex-con too. What kind of future
do you think you'd have, Joe? A few of ‘em are taken out of here by
Sally--the Salvation Army--or by a minister who'll let the guy sweep
up around the church in exchange for room and board. But so many of
them just rot in prision, Joe. You see that old guy sitting by the
wall playing checkers. Yah, that's the one. He's sSixty-seven years
old. Can go out any time he finds a job and a place to stay. Been
eligible for release for two years, but he'll die here. That's what
1 said, Joe, die here. 8Sad, ain't it?

It's like that all over too, with a few exceptions. A few states

will let you go out without a job if you have money in the bank, or

1f you're going to live with your parents and they say they'll take
care of you until you get on your feet. And 2 few states have estab-
lished what they call halfway houses where a guy can go after he gets
the green light from the parole board. You l:ve under supervision 1in
these halfway houses, put on 2 suit during the day, and go out job

hunting on your own. It's a fine idea, Joe , but it only affects like




1 or 2 per cent of the country's prison population. california,
Michigan, Wiscons.n, and Minnesota have this type of program, and
the Feds too.

Then there's what they call the work-release program. That's
designed especially for guys with families, you know, costing the
state a lot of aid money- So they let the guy leave the joint to go
out to work and come back each night after work. Then he can support
his family while he's doing time. I guess it cuts down on a lot of
nonsupport cases, huh?

Of course if you don't have a big family, or if you are doing
more than a few years' aentence, or have a long record, or are in for
a serious crime, well, you don't make the work-release program. I
talked with a guy from your home state the other day, and he tells me
that they have had a work-release program on the bocks for about two
years now and maybe fifty guys have been eligible for it. In the last
two years that state has processed like six thousand or seven thousand
cons and only approved fifty for the work-release program. They screen
them so good that if you make the work-release program you 1ould never
have been put in prison in the first place--you were already an A-
number-one probation risk. Well, it's a start, Joe.

You've got a pretty good thing going, Joe. You're young and got

some smarts. You even have a high school education, and that puts you

in the top 10 per cent of the convict population. You even have some




kind of job skill. Most of the guys in here have been ditch diggers,
assembly-line workers, farm workers, waiters, dock workers, such like
that. That's the old filtering process at work, Joe. The higher the
socioeconomic class, the greater the education, the less it's going to
be represented in prison. Most upper-and middle-class criminals are
white collar. And the vast majority of white collar criminals don't
even get 1nto a courtroom. Out of those that d¢ get hauled into court,
a large percentage don't get convicted, and out of those that get con-

victed, a large percentage get put on probation. That leaves the slobs,

Joe, like you and me. We're crude enough to use a crowbar or a pistol,

or sleight of hand, instead of the more refined book juggling, misrep-
resentation, and under-thas-table payoff for services rendered.

Now if you're out there on the bricks and looking for work, Joe,
don't bother appiying for any of those jobs I told you about and you'll
save yourself a bundle of heartaches. Whenever you apply for any job,’
my advice is not to mention your record. That's right, lie to 'em. If
they have a place on the employment application where it asks you if
you've ever been convicted of a crime, put down N-O, no! If you don't,
you're screening yourself out of 75 per cent of all jobs, and damned
near 100 per cent of the better jobs. You have to look ahead too, Joe.
Big Willie, the trustyland barber, has a brother working for one of the
big steel companies. A friend got him the job, white collar too. That

was seven, eight years ago. He's still on the same job, but guys who
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have only been with the company two or three years are moving right
up the line to higher job classifications and better pay. why? His
boss told him why. He's got a record, and the company knows it because
it's on his original employment application. His boss told him he was
terribly sorry, that it wasn't his fault, but the higher-ups passed
him up because fifteen years ago he served two years 1in prision. See,
Joe, crime don't pay, because they ain't never going to let you up once
they got you down. That's just the way it is.

Go ahead and tell ‘'em if you want to, Joe. You're taking a chance
no matter what you do. If you tell ‘em you don't get the job most of
the time. If you don't tell ‘em, and they find out, they fire you. You
know Louie, the cellhouse clerk? He got a job and didn't tell ‘em about
his record. Louie's parole officer came around\checking on him and
blowed the job for Louie. How do you like them apples? And Gabby, the
four block runner, went out and got a job that'll knock you out. He
was hired as a credit investigator! Yah, handling confidential financial
reports all day long. while he was still on parole too. His parole
officer was an OK guy and said more power to ‘em. Well, it took about
two months because the employment application investigation isn‘'t handled
by regional offices but is done by the main office in New York. One day
his boss calls him in, red-faced and all, and says to him, why didn't you
tell us? Louie says, if I'd told you, would you have hired me? His boss

says, of course not: Louie was canned.
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0f course landing and keeping a job is only a small part of your
problems, Joe. For example? For example, you have ycur parole officer
to contend with, for the next couple of years. They're Just like an,
other group of people, Joe. Some of them are nice guys, very Sympa-
thetic and willing to help you all they can. The majority of them are
just people putting in their eight hours and look upon you as so much

srchandise, so many crates of apples. They are the indifferent ones.
Ther. there are the dogs, Jce. The doas seem to hate the wholc world
and especially an ex-con. Some are ex-cops, and they think they are
st1ll on the force. Others arc guys with eighteenth-century minas,
trcglodytes whc creep out from under rocks and are naturally attrécted
to the job, as iron filings are attracted to magnets. Sure, they're
definitely i1n the minority, but you gotta know they're out there. You
might be unlucky enough to get one for your very own.

I1f you get ona of these guys, Joe, he plays God. He can manipulate
you likaz a puppet on a goddamn string. He'll tell you to be in by ten
o'clock, he'll say you can't bu} a car, or get credit anywhere, or drink
a bottle of beer, or get married, or change your job, or leave the
country, or be in the company of any disreputable people, or be caught
in a bar or a whorehouse, or . . . well, these are the more or less
standard rules, Joe, but your parole officer can make up as many rules

as he wants. Maybe he's got a hangup on guarding the community against

the likes of you. So you meet a girl, and you both want to get married.




Your parole officer tells you to bring the girl into the office so
he can talk to her. If he can't change the girl's mind, he contacts
the girl's parents and warns them about you. If the parents won't
block it, your parole officer says, I want you to wait six months,
until you are in better financial condition. Sometimes he thinks you'll
ruin the girl, and sometime it's the other way around he thinks the
girl 1s no good for you. Maybe he thinks the girl's a whore or something.

Maybe he's got a hangup on late hours, and he says to you, be in
by ten at night. That's curfew time, Joe. And so he'll call you at
ten-thirty or eleven o'clock, and you better be home or he may send
you back to prison. Send you back for two, three years for being out
late, and you're a grown man. Absurd, Joe, that's what it is. Say
you're making out with a girl, Joe, and it's almost score time, and it's
like nine-thirty on a Saturday night. What are you going to do? You
know damn well what you're going to do. So waybe you get home at mid-
night. Midnight, Joe, on a Saturday night. And the next morning your
parole officer's got a warrant out for your arrest for parole violation.
Bang. Back you come in chains.

Or maybe he's a bug on drinking and says to you, no drinking, period.
So he comes by your place one night, and you're sitting there in front
of the TV set, feeling no pain. Not bothering a soul, but with a half-

empty bottle on the table. He walks in, and bang:

I'm not trying to scare you, Joe. I'm trying to tell you what can

happen, because it has happened. Look at Timmy over there by the fence.




Been back fur almost a year now for having a few beers 1n a tavern,
OK, OK, so he was warned twice by his parole officer. But does the
punishment fit the so-called crime. A year in jail for having a
couple of beers in a tavern?

Wall, chances are you won't get that kind of parole officer, Joe,
but you should know what some of 'em are like. Takes all kinds to
maxe this world, kid.

What else? Plenty else, Joe. Say you leave here and g~ to the
bigtcwn. Smell towns are murder. You get into the city and get a
place in a neighborhood where nobody knows you. But the cops know you,
Joe. When you leave here the cops in the town you go to are sent a
bulletin on you, and a fresh picture and set of prints. Also your ad-
dress. The cops at headquarters send the information out to the local
precinct, the one that covers your neighborhood. So the cops know you,
Joe, and they keep a pretty good eye on you. That's their job. You've
been sent down here for burglary. what happens when the grocery store
down the block is br9ken into by neighborhood punks? You guessed it.
They pick you up for questioning. You didn't do 1it, and maybe you
convince them. After seventy-two hours they let you go. But now you've
lost your job because you have not reported to work for three days and
weren't able to make a phone call. Wwhat do the cops care. And your

parole officer isks you what the hell are you doing getting picked up?

Can't you keep out of trouble? OK, you get aﬁother job, maybe, and a




few months later another place is broken into in the area, and it
looks like your MO. Bang, they bust you. They smack you around a
little to loosen you up, and tell you if you cop out they'll drop
charges and just send you back as a parole violator. You scream,

you holler. Your parole officer starts to think, where there's smoke,
there's fire, and meanwhile you lost another job. The cops and the
prosecutor see you as an easy conviction and you can clear up their
Looks. If you get out of it, or if they happen to catch the guys that
did it, you go out and try to get another, if you can. 1It's a merry-
go-round, Joe.

The cops. Well listen, Joe, police harassment is a very serious
problem in some areas, and in other areas it's practically nonexistent.
It all depends, like getting the right or wrong parole officer. You
have to avoid areas where you will be harassed.

Then there are your friends and relatives to contend with. 1It's
not just strangers who will discriminate against you. No indeed. Some
of your so-called best friends will put you down like right now. Even

relatives. Why, my own sister hasn't spoken to me in years. You see,

Joe, most people have to have somebody to put down, somebody to feel

suparior to, and you're a natural. Society has singled you out as the
schmoo that they all can legitimately kick around. You're an official

whipping boy for all the "decent" and "upright" folks.




Guys you went to school with, worked with, were in the service
with--many of them won't know you when you get out. Be careful about
speaking to them first, or you'll be embarrassed more times than you
can count. They'll cut you dead. No use telling 'em, hey, I'm the
same old Joe you once knew. I just made a mistake, but I paid my debt.
Forget it. You are not going to be able to wipe out the stigma. You
will never pay off that "debt."

You'll find things have changed a lot, Joe. Lots of the people
you knew have moved away, or gotten married, gone into the service,
what have you. Out of those that are still around, some will snub you,
and a lot of the others will feel uneasy in your presence, especially
in public. Yah, it's a shame, Joe, but that's the way it is.

So you may be pretty lonely for a time after you get out, until

you get in with a new set of friends. And of course you can always

find companionship if you want it, in the person of an ex-con or a
gangster. There are hundreds of ex-cons and thieves running around

out there. But, Joe, it's better to be a loner until you can establish
new friendships, than to start hanging around with a bunch of ex-cons
and thieves. Sure, some of the ex's are going straight and wouldn't
commit a jaywalking offense in your company. But there are always some

that are trying to straighten up. And they are always looking for rap

buddies to share the danger, and later the time, when the old judge gets

around to passing it out.
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It's too easy for a couple of ex-cons to sit around feeling
sorry for themselves and getting madder at the world with each passing
day. Then, one day when your defenses are way down, majybe you're out
of work, and broke, and have lots of debts to pay, and---well, that's
when you might take the first step, that first little job, and then
you're on the old merry-go-round. One thing about the merry-go-round,
Joe. Once you get on it, you can't get off. The "easy" money coming
in, and going out, fast. 1It's as hard to get off that merry-go-round
as it is for an alcoholic to stop after that first little step or
you're lost. -€hoose your companions wisely, Joe. Look at me. I'm a
living example of what I just told you. Started messing around with
an ex-con after I'd been out for six months, and six months later,
back I came.

Is that all? Hell no, that ain‘'t all. But I guess that's all
the major problems, except one. And that one is your biggest problem,
Joe. What's that? It's you, Joe. Yah, your biggest problem wiil be
you. I'm talking about the way you're thinking and acting when you go
out of here. I'm talking about negative attitudes, thoughts about
striking back at the society, chips on your shoulder. An I'm talking
about the effect this rotten joint has had on your mind.

You know and I know that a prison never 4id anyone any good. Those

that have come through here and never come back, they did it in spite

of the system, not because of it. No one knows what the rate of return
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1s 1n this country, because all the agencies that are suppcsel to tabu-
late such things keep such sloppy records that even the experts are con-
fused. There's a reason for it too. The reason i1s that the correctional
system is protecting itself from the wrath of the public. TIf accurate
statistics were kept, and made public, something would be done. Maybe
not much, but something. We'll take a generally agreed-upon figure of

60 percent natiorwide, and in some areas it's pushing 75 percent. That's
a terrifically high failure rate for the nation's prisons aren't doing
any kind of a job. They're a big bust. Any other institution, public

or praivate, that had as great a record of continuous failure, decade

after decade, hell, it wouldn'g have lasted out one year. Too many

people just don't give a damn.

what I'm getting at, Joe, 18 that one reason it fails is because
prison only influences a man negatively. The longer a man stays in
prison, the smaller his chances of staying out and adjusting to laife
in the free world. They put you through a status degradation ceremony,
stripping you---celiverately and with relish in some cases---of all
self-esteem, self-respect, human sensibility, and sense of responsibilaity.
This is designed to punish you, humble you, humiliate you, and shame
you. And it destroys a little part of you, Joe. 1I've seen guys in
here that have been literally destroyed, broken, turned into a mass of
jelly, into vegetables. The society would be more just 1f they went
ahead and killed them. And when they get through they boot you out the
gate to live in the free world. Sure, a lot of guys fail to make it.

It ain't supraising.




You see, Joe, when any living organism is immobilized., its vitality
1s impaired. Even if this immobilization is thought necessary for the
future welfare of the organism, like a cast on a broken leg. But the
society denies any responsibility for the impairment of the organism
that results from imprisonment. It is this destruction of the person-
ality, of the functionalism of the organism, that prevents a lot of
guys from making it on the streets.

Yah, Joe, I know. As one wise old prison warden put it, you can't
train men for freedom in conditions of captivity. Wwhat the guy going
out of here needs is self-respect, self-discipline. and confidence. But
the system denies this to him. That's why these places fail, Joe, and
will always fail in the most miserable manner. Prison automatically
precludes what you need for the street.

Well, Joe, there goes the yard whistle, time to line up and march
back into the cellhouse. 1I°'m hungry too. They ring the dinner bell in
twenty-two minutes. Bettar button your shirt, Joe, or some screw will

write you a bad-conduct report. I didn't mean to depress you, Joe. 1

just thought you ought to know that the world outside is ready and wait{ng

with less than open arms.




APPENDIX G

Expungement Statutes
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APPENDIX H

Selected Characteristics

of Certain Jurisdictions




9°LEYT 1SL°0ST o 0T 9909 Ads1d
N

L°SPhET L0s ‘16 6°8 95S ‘Y mcﬂﬁouuu

8°L692 8609t 8°0T1 £tZ8‘L

€°66TC Ls6°LZ 1°21 £€0°1

¥-158¢ 96L’S T AR 414

IR 2433 966 ‘6 £€°01 66¢
3]ITAYSEN - UOSpPIAERG
Lo LETE 606°'8T Z2°C1 Zbg uut ‘utrdauuad

8°86¢¢ sseL‘8 0°6 Le9 RURTIS TN
SURITIO M
S SLLl £E6L'E v°o1 8T¢ oﬁ:@
oparel
€-9999 S v- 159°97T 0°z1 ore efuIoITI®
oogjouwig um
0°bsLl Z°v- TET’L T°01 8T1¢ AI0X M3
293889YD0
0°02S¢t 9" L~ 0s8°¢€1 0°6 SOV ARBIOL MO
yIOMD
6°0622 v~ 6ve‘fFT 9°6 9Le oTvao
pUR AT
9-TLbE T°11¢ (XX A ] 811 6EY euUOZ T
XTUIOY

Xapuy § YIMOIH 3A0H TO1 8IRIA 7{5,0001) S9T3T1D
JWTID *dog ut €99 dwoou] 1o0YyoSs pakotd 3ITym *dod
1e30l (0961 -Aotdwz URTPAW  URTPAW -wWaun § -uou § Te30l
(8961) -0S6T) (2961) (096T) (0961) (Z961) * (096T) (096T)

Aruitoxt provided by Eric:

E\.




