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I. :INTRODUCTION

Academic. tenure is under concerted attack from, several_ quarter-a, :academ is

_and :nOriadadetnic . Within the edudatiOnaLeatabliehment-tecomrnendations -Mr-teriures:-

reexamination -are part of virtually every _inajor-,reporti ..ore?tarnples the

American _Council_ ofilEducatio*a Special_ COMMitteeoh' Campus Tensions- (the

Linowitz Ootrirnittee) contends:

Tenure policies, Otioernirig::ai faduity_rnernbeeza--fighr to tOld-his-aca -
cienlic-appointinent,Una-_retiretnent oriCedOttipetetice,taaibTeeri:detnOn
,stiatectz(eXCeptAvhen_extrenie:-Malfeaanride -has,:beeni,eatabli shed- by -due
_proCeaa); ,needEtozbe--reappraiaed-.. The jiisti4 'ationi.for-tenure-_isthe
driitial,'prOteCtioir:itshro,t6Eadademic.freedoni Professors who
eapous-eunpopiilar-ArieWa,inUst beirod-frOrn: reprisal. Tenure-A-vas-not
deViae&-in,the7§pirit=ofi.tracie,iinion:.§_ystenis,e4-guarOiee.:j0:06turity .

But =it _haa-- dOMO tof_aerVe',thia-_hinationitoO,_ At,sornotiitie-
-tio,been shield fOr' indiffereride.,and_:_neglect._Of adholatly-dutio-, At
-4-.tiiiie:Vheri an increasing nbriiber-ofteadhera, especially= ih:the.icOen-
trinnity-,c011eges=andz:the- tater_c011egeai. ate Organiiing}foreffe_ditive*
hia*gaining;. the,`Committeerecognizes, that- a-,dhalienge-tolheliresefit
Concept of tenure is no 4011_ matter, .that -the :la Sue -a--invOliied-are,
cornp14,and=diffidult,tO ,and--that .a--gatitfactory=aorrntiOtrinust
maintain- effecOv4.:sategnatO-for_ aCacienlic-iteedoth-. Standards

awarding tenure - -a- matter of institutional' antonottiy;')7neeci,.
-btoaderi ing to=aliow greater - consideration of tea chipg a bility,r--7sa*tly
ogii4nitie0 -*at:be:protected_ as= effeativelyras,stenure_:-riOW protects

-the rPte§ident's--COmni is s ionnon datitpus--=Linrot -(the,'SdrantorriCOninlit-sion)-

Makea-ra similar ,recommendation:

M7olie,-.inbati§,,ofAinprd:iritigAhe-401ity-d,1000giiii-,highek=edimatiorii
We-'#se-_reconsideration Of ihep#Otideof tenure:- Tenure -haa.satiOng
,justifications: because of its_ protecting the,adadetn fieetiofn
Of aeniot fadulty:_inettibera protect:,pradtiCes- that- de-
-tract-from the--institntion'-apriniary:functions, uat;t0_
atddefita -and-that= -Mernbera=a-freedOrn
bility-that Woiild,be---undadeptableilOr other profession r2



A more recent repot,t,.tha: of the:NeWnian Corprilittee, calli fol. changes in

recruitment to=alloW UniyerSitieSJO "leaven theft- fatuities- with practitioners

who 'are_ outstanding in their jObS- and-.eager to-bring-ingenuity- to bear on ttanS-

.11-i Ming their -own COMpetenc& and--Centidenee"--and, thOeby' recominehcis , "a

r0Vidion,,Of.Stanciard tentire..p6iiCies Shottqerib-- cent ractS for =at

least Smile categories -of facultypos it iOnS-.''4

From the nonacademic seater, particularly the masS-Abedia, -comes such

StatebentS raS', '"a irbo st eVery' canpuSI haS,them:. incompetent profes sors =Who

cannot-, be' fired,- rn tich, les "S sharried Tinto-quitting. -Losers_by,alitott-any-acaciernic

Standard-, -they i4e,adthaliY---WinrierStOf-adadenieS--ChoiCeStiprize: 'tenure-16'6in_

,t4e..Latintenere--,, The-ValL_Street_joUrnal,- pointing

ofseacielnie-depaitMentSlerridAheiTiSelVes1=_Ofextra0 facility

*hose Withoiii=assignMentS,ciiielo the-Ohl/Or-Sion :of:require :courses-into

tiVesybeeauSe,of-the4-tendred StatuS, .states, "fof=theSe:and'other reasons,_

tenure, long,On&Ot a.daciern lei_ Most-Cher ishedi-traditionS,,

attack: . And; -4hile-nObody,expects: oe-,otiOlaught=t0=0-§lodgo *knight-the_

c OrnekstOne: Of=aeacleni id freedOM,. it is _increasingly-cithibtfOLthatitetiiire Can

survive thUel-longer-in =its -preSent::f6 .-"5-

Sharing-the , concerns of the ecideational=eitabliShinent--afidlhe.itiedia, several=

,StateAegiSlattires have-called -feitstddieS ,bUring_the 071i tegisiatilie

'session; the WaShingten'i-iOUse=d--RepresentativesTactopted7a resolution---reqUesting_

the Council -Higher-=Estiiieationzte- aire,an,eitaininatiOn _of academic tenure

.inWashington- higher education: This-resOlution, _House FlOok Resolution -1071 410,

Ii

_ _



restateS,,Sonie,of,theNieWs-of-thelAnONVitz and--Scranton Committees:

WHEREAS, Academic tenure- =the right- staiitod; a-faculty member,
uoon demonstration of his competence, to,retain:his appointment Until-
reSignation-dr retirenient,'=iSi subject of growing concern:to perSonS.
_.both'*ithin arid WithoUtthe campus erivironMent;4nct

'WHEREAS; The primary justificat ion-- of _tenure lies in the protec-
tion it affords `a faculty-ibeniber-in_the,_exercise of-hiS-:acadeMiC
-freedom; and

WHEREAS, -Although7tenUre-wa-s-not _initially Conceived-as a
-guarantee-of-JO-security, _some- may feel ithas-cdme-to =serve-ti4
function, and as-such, it-May--haye-beCOMe-a shield to protect the:,
inCoMpetent-orindifferefit Scholar;-_and.

WHEREAS, The,publie,May,rightfdly,expeCt-that'it is supporting
faculty:members---whofhave,=profeSSionil-CoMpetence-andldeep-tiOdicaz-
t ionle_their ;students:4nd

WHEREAS,- Anin4ea§ii4tiwili,ier of _national-author ities: and
associations-are calbng for study of the problems associated with
,tenure, :aricUfor--s redefiniti9n-ancVbroadeningef-the-StandardS,:for

-NW THEREFORE,_ BE:,IT:RESOLVED, By-Ithe -Houge,rof
RepreSentativeS, ,that-the-COuncilion-HighenEd4cdtiOn -i§:requested-
to-Undertak0 -a-,kudy- of -thofziitoblei*-andiiissues.iiiv_olvedlin:tilie-
SubjeciLacadeniic-tenurelin:Washington,State .institutions o higher
learning:

.

BElt.FURtHER:TRESOLVED, 'that the---reSultS,_OE-_the,COUn diPt-
Study-And:its reconMiendatiOnS=1*±_ipreSented_to thelegialature'for-
ItSconiideration-,,iiijanUary, 1972-

'Thii report is in response tifv_HR,1971-110; it-examirieS-academid-teridreAn

AMeriCitii,higher ectudation-and_:review-s,argumenti-:associated=wittt-its particular

-aspects. It describes the exterit-of;tenbre-in`Wathitigtoh1fistitutionS, pubhc and

two-year and four-year, -strict=it-Otiiiitnittize-tnd-ditcuses-the.-tenute

=policies-aticilptoCedureg-of these institutions -In the linaiseCtiOn,_--a-Seriee_of

.ConoluSiOnS4nd.-recomnieridations

3'



That there iS,Controyersy ()Vet academic tenure is clear; -understanding;of

its complexity is-less in evidence. For at least,the,paSt half century; act4eMic
r-

-tenure has been presented =as- the :-cornerstone, Of academic :freedom- in -America.

The -importance of-academic freedom_ to -theAinfettered Operation .of institutions

lofihigher learning-is generally accepted. The- importance of tenure=_to academic.

freedorivis-less -settled. The-Majorobjectives- Of thit report are. the:exam ina-

tiolvolthese:reationships and, through -such examination, enhancement of

underStanding of this complexperquiSiterof higher education's_ professionals.



ACADEMIC TENURE _IN-HIGHER- EDUCATION

"-Tenure-is a means -to -- certain -ends: specifically, (1) freedoin offteaching

and research and-of extramural activities, 444(2) a sufficient degree-olecono-!

Mic=sectirity;to make,theelteaching)Trofession attractive tolmerand_w6men.,-Of

Freedom-and economic.seCUrity, heecce-,--tenute, -indispensible t-%

the success-of an institution fulfilling its obligation.to=i(s-students -and.tp

society. "6 This=statetnent, the vie*-of-the_AMerican,AsSociatiOn of:University-

Professors , is the mostige,nerally reCognizeand-_utili*eclIConcept_Ual

lot-acadernic7tenure-:irt- American-higher edudatiOn. With thOSe-wOrds, the

AAUP (jointly-with_the American ASSodiation,-of:C011eges)jirks,tenuta- and

academic freedom, renderingr the formeresSential,---to-thellatter.

-As -Suggested-rearlier, =academic- tenure conduces tor-polarization, _It.is_

attaCked= as_ !h= un System --cif=eMploynient = security (conferring)ls ign if icint

-benefits -aSsUredlitelotig:empl9yment)upon:faculty=inenibers,-- while

re.OU iring -few, if any, reciprocal obligations:" _DefenderSrinsistlhat academic

freedom = cannot be realized 'without tenure; therefore, attacks on'tetiure,are:

attacks on academic freedoiri -and-, hence, potentially-irresponsible:7

The==ftesUmption of-this =report is_thatvacademictenute is- more than a-

sbnique_system-_of employment_ security": itis a- phenomenon. with_ an obvious,_

. and: important- relationship:to adadem ic_ freedom-. At-the same-- t itne,

;belieVedfthat-alternatives with patentiateffiCacy can -be- contemplated, and-these

_need not be demonstrated "manifestly -more effective" safegnards--tO academic

freedom= than_tenute-to,bei-cOrisideted-"tespons



Academic Tenure:- -Definitions- atict,.*-Pra et ic e

Atadeniia tehure,inAirierica-is-Comfiaratively hew;-tile-"fitSt-_tarefully

hitieuiated-staterbentrVMS:firesentect_iii 1015 by the ,then :fledgling, AAUP:
_

At_,that-tinie:the,AAUP-tVas.k.SS representative Of the-tOtal academic ,conimunity

=thairdS =the-daSe-today. O011ege,atid.uhiVersitypreSidents-and-,deanS,vere-not

eligible for membership, -and, the initial on tenure was ''the result Of

university professorial -."9- the.AAUP"t concept --of tenure was introduced_

=in-the-follow4,formi

In every inStitiition.tilere:ohould;Oer an-unequivocat,uhderStandingra0_
td.theteriii of..each appOihtitietit;1_,andlt.-hetenure-Ofprofessorships-And
associate. professorships, =and'all.positiohs _ablove-lhe_lank__OfidstruC-
.0-rafterteh_learS-of'SerVice-Sheiild',;be perthanent-.9a

While _there- are variations-Oh:_the tentrai--.theine, the eSsential_

oharacteriStic ..Ofacaderhic tenure is "continuity -of servi ,ce :nil tthe-institutionI fr

_ which 'the ,teaCher serves_. has, in- some,ipannerzeither_ a S. a legal obtigat

s,=. , moral-COMM itMent, telhuldiShed the freedonvor,,tiotver it otherwise ',Would

To4esS to=,terminate -the ,,tea che tVice

The- ChtrefitlY= op:Oath* version of AAUP Statement on tenure- carries

with itthe, gotiom.of. continuity, of-s-erv-- lee probatidhary -period" or

1:)eritianent,ehipioyriientafter a specified-term. Of service or attainment -ofa

specified- tat*. Since this. statement is, the source of language-of Many ,ihStitutional

tentirepOliCieSi it iSrgtioted:herein:



:(A)-- _After- the- eXpi ration :Ol'alirObatiotiaty -period, teachert:ot
inveStigatorS ,should permanent -Or - cant inucitis tenure
and=their_SerkriCe. shouldibe-tertil inated:Only -for _adecniate----CaUSei
ekeept_iii:the; case (:1: retirement for age, Or -Under- ektraOr r
dinary- cirCtirristances-_-because,of exigencies .

the'interpretarioii3Of=tiiiS 4or inC iple ,= it 10 -UnderstoOd:thattlie
,follOwing-_representS-aCceptable_ adadern ic=p fact-ice:

The -precise _terms -and - conditions -Of eV ery ,appO intin etit
-should ibe Stated-. inswritink, and be -inAhe ,poSSeSSion.of
:both 4nstinition-and teacher ;befOre appointment -is,
conSuniated:

( Boshui -With -appoiiitmetit'-to-,the-rank_of,fUllqirrie,iiistruc
tor: or-khigher-rank,- ,the._:tritobarionarTperiodk:Shotild=nOt:
ekCeed,S 'eV-6 _inCluding'withinlhis- per ime-
service inStitutiOnS--.of liikher,edUcation;_:but-subjecifito

Ihe--,prOViStii4at-f*heni ,after: ,a-_-rerm--Of-,:probationary,Sepi ice
-Of=itiore-thak_thtee, ye ao one-or-more- institutions; _a-
teadhet--iSzcalled `to-=another-=instittitiOn1t-in. 4,y.=`-be- agreedi=in
writing that`his new- appointment -1s. for-a`.pr' obationaiy ;pc iod
iof not'more:than_four*earSi eireo,though- the= petOtik
probationary periOd in the academic profession is extended
beyond the normal maximum of _seven= years. INOtieeShould:
be:.-fgiveti7at-d-eagt:,one-,yenr!oiorrvito,the--eitpiratiOti; of °the -pro=
bati ef aryTpe r ioc Likhe_reaCheris notito,be-et o_ t inued_-in_

-Se rviceafiet; itatiOn=otthat period:-

-1)Utingz._ the-probationary,period-z,teaclier ShOuld:haVe-the,
,academieJrdeclOth:thar-ali_ other= members-,of Ahe-Jactity_lialie

All OiNtrathifigtoiii:s Institutions:of ighet-_edUaat employ _definitions =of

at adorn it-tenure in theirpoliCy-statethents, -and theSe,keiierally-ittorci with the-

essence -of -the 1940_ AAUP:Staterilent, -s0e-difyifig,t4e,aonditionth ,purp' oses and`
_ = _ _

goals nure. The three- major-Criteria= erripbnyed by the- 4--AURi_ =length-Of

service, -adadeziiic -rank,. and demonstrated -coinpetente -a S'a=teacher and= SchOlati -alsO

are; reflected in these policy statements. In the==Corrinninitk-_OollegeS- the Tenure

-ACe=of =1969 governs: -Sindeacadem rank :is_ not =an =iniportant -aspect= of



community= college teaching, the emphasis is on fulfillment -Of a specified term

of service, tenure must be- awarded. after'three-COnSeCuticre yeara-

of- fult=t fine faculty Meal

Althodgh,the three criteria, ,aerViCe-, rank.-and-competence, are interrelated,

the-WeightViren,each varies among institutions= With regard,toAhe-prOhatioriary

na,'Washingtaii-university"-41.:C-ollege,ekCeeda the,:aekren=ye-arrnaxiinnin-

probatiohary-periOd,-,aPedifiecr :the :-AAL1P,. and-:prOkriaion is !for -Credit_ for

service-in other- institutions of higher learning. = Also- -in acCaralivith-

4.10P_gnicielinos, :probationary :faCultineinbers are evaluated annually-

Wortned of the_teSnita.1- Should it be determined =that termination is °in- order;.

'tneLprobatiOnaty_ faculty--tnernbdr is infOrtne4i-Aiy a;given, date ,- -nada* lirthe

oting,. 0:1dt:his-Contract Close-with:the-=erict-,of:tho next ,aCadOn ic year;_

:.Most-ln§tiintionatteiiure policies also- .contain referenc& a-Oa-cletniei'aiiic==

`any..ranka below asantiate-prOfea be--dansidated,a,Pretenure

Ténuré is usually applicable only to members of the teaching faculty,
.

although ,aii_aorne-CainThnses---it-iasiziffeted-rtolihrarianalan47counselora: teln=

-porairy; 4iSiting,-andffaierical appointinenta=dolnorentait_tehnte: tfiere-are-

referentes-to-tenue'.fot-admihistratorS -in-_ in aat _policy statements. 'Poi-the

most part; adininiatratora=may,not aciquire- tenure,white_ sei ing =in achn ifiia

-,tratiVe- capacities except---urider extraordinary ficuin stance . At_sthe

,ti ine tenured faCultyi-rn m bers--nrha, ac cept-axiin inistrative_4ppointrnerits--oay

zetain,their te--nuted_lfaatilty--atatua'. They may not, aweVer, -have-tendreiaa

actininiatratata .



Award i.Of.tteriute.-""eritalls- a ithati,-atagett.prbdeclure-fand-4.thiniber of, partlCip-Ots.-

Re commendations for -award= or-deniat!-Ofterit.tre are ,the'_prociuct- of dePartitental

_processes, -hankliy_tietivecLby=majority- vote,pf-the terihrett,departhiental

faCulty:: 13 The =retOthibendatiOn *transrhitte4.6y.tlie chairmahYtti-the=clean

-Who, -upon-- reaeipt, .makes-hia,redOthrtifidatioti)tO the ,preaideht. The- president

-"Make§ =the lihat:_tlec name= of the governing` board, .ot--ne,frial(es his

reCOmthendatiOn,tty-theJhciartl= which- tlienr,makea The .major

deviation from ,thia ,thoc14 OCCUrs -vthere "provision" is -made- for faculty/0th" this

trator terfute;cbtnthittee .involvement,_ :particularly at,Sothe of-the *hailer fOUr=

--year -institutions

"tenure r_may---hp'_tettninatedior--ueause,,in -accordance -with:

.atated,prot etturea. The -,Oa-haea: for- terth that -thay-be,apeCifiecl, but uaudlly

they-rare ...1eft-,for ihteititetiVe=.de-VelophiehtrOh-__ a daae=by,daa-e-bagia-.: "The =tWO.:
. _

most sOaaiiy--4#6ed_jt.i8tifiejations_:_fortetrnihatii*:ake---ketikerrientOci-voliiritatr,

- resignation. The tWO.irethaining:c4iegoties,_ teorgaijiit'atitifi,TeihetUdingiinancial:

exigency) are-inioreeontroVe-rsial. Most -of: the:lOutlear

institutions, and all of thciae in-rthe phbliC,grodping, specifiCatly include financial

exigenCy in their tenure terminationcprOvisiona. There is --no Consensus-on- what

ahOilld="be, included the "cause" Category:

-PrOtecihr60- :governing- th tefiU re -ter rhinat _pr baps , ;1-Jr ovia itiglfor it

-tiori-mf?prOceedings, -conciutt -of:hearing,- itiediaion.and7appeal-,-,--aredorntriOn--.



The- itiVotv'ethefit Of.afacUlty- keVieW committee a:tiStiali,teqUiketrient. Arrange,-

-rneritS- for informal conciliation are--stressed, but thOy.--retWbi some, variance

-frOhi- inStitutiortIto-institution.

The -tentite.-pOlicieS,-oi Washington institutions are -cOnSideted ih_gieater

detail later in this -feOrt.. For 'the Ornent- it is -sufficient -tcy.riote that academic

tenure 'IS d_ recognized' concept WaShitigtOO. institutions: of.higher; education;

,and: " received - some" legislative' endorsement, at least the ease-, of the

community,community.rcolleges. The policies of WashirigtOti- ihSt it ut i611§, do, not deviate

_Sign ftOtri those Of-inStitution§ in tithet--,StateS,_,afict: the triostliiart

the comments and concerns 10 the literatute ofiTtelaike--ake relevant

policies-. "14



Academia Tenure, -Atadetnia.'F"reedoilii.,:and-Acadertilt,ReSp_onsibility

AklUmerita in,SUpportof-aCadeniid tetiure-often_ernpliasite _Many of the fat=

lowing_pointS. By freeing a fadUlty_meniber'-ftaiii_-4 series of constraints and

,pressures that might other**, inhibit his quest foi. knaWledge-and-underStariang,

acadernic tenute,ObiltiibUteSjo-aCaderilic freedom. Aeadernid-iteedotni in turn,

facilitates 'the _free-ekahange-Of :ideas; 'the indiSperiSable-cafiditiOn-to-efilightened

doilittiimiiy-detis-iotpatid_aation.",15 According_ to this Vie*:

Academic freedom and:tefiure=do_net--exiSt,hecaUSe-pf:a-peciiiiat
salitude, for the human beings-who i staff our academic inSltitutians
They exist instead in order=that:sodiety-may--haVes_thebetlefit:Of
-frailest -judgment and:independent-icriticism whiOit-otherVASe- might
-bei-Vithheld-,bedause,Of :feat of offending:the--dominak-SoclaIgrO40-.46-

The encouragement of then-:iti4otri&-pofeseions:--toispe-ak= their minds -free-

Of fears of retribution is in the common interest college ;and:UniVerSity-

-teaching,- the judiciary,- journalism, -research, the clergy, are examples Of

professions ifi-_-Whioh--free-expreSSion- is vital ._ In the caSe=of:the_callege-profeSsar,

his Work consists of his thought and speech If he toSeShiSr_paSiticiti- because of

What 'he4riteS:=6±--StateSi_,he_May:be-fokQe4-tO,leaVer'hi§',profeSSion-. If ssame--ate-

forded-to leave, others may be intimidated, and-i-their_iisefulfieSS to their students

ails:Eta SodetrWill-fre-diniiiiiShed.1-7

Academic ireedoip-alSo accords WithIthe-frioral tOaviatiori---t4at=_the-_political

-State should not limit the inalienable tights of the indiVidual. To thiS:end-iexist

cat-1st itutlanat_gUaranteee:of free -sPeebh; iinplying-7-that_persanS,uttering-

unpopular, possibly dangerous, statements Will not,be-pimished by the-government



.

fortheir -dtterino atici,Specifyitig:that ofigressWillretiact no -law§ impairing

this right: In response to those who argue that Such constitutional guarantees

are:adeqUate to ensure academic freedom -(and tenure- is not necessary, as -there-

As-.adequate:-redres s,throngh:the courts) it is Stated:

Professors need more than (the) absence of governmental sanctions,_
-More'thari=a-guarantee they Will:hot:be jailed,for-th*eXpreSaion§,,O1
their thOcightS. If they:are]to.be-eneOuraged to pursue the truth
wherever it may lead; to 'follow out any bold, vigorous, _independent
;train_ of thought, braving the -criticism, or wrath,,of-their
colleagues,=-they-need_protectiOn: frOrnalL material sanctions,
-eapedially-frOrirdiSMiSsal, The-dWrila§a1],ofaiprofe0O'r-ftotti his
post not -only-preVentS-hith-frorii,perfOrMing:_hiS,_furiction§ in society,
,but, by intimidating thousands of others and causing them to be
satisfied Withi'_Safe':subjectS,and--'-Safe!--opiniOnS, it also prevents
the entire profession from effectively performing its function 18

-Finally, it is argued that =institutions of higherlearning:'_have,a-responSibility

to_:Society-,tOCOntindally=e-iiarnine,_atitriappraise accepted values, theories, and

-traditions. Such a reSpOtigibilitiS: boahcl_to-,create-_tenSion§-land_donflidtS-zbetWeen,

members ,- of the in§titUtions,,andi-elettienta-iwthe- community Seen fp_this 'Way,

aCadethiC-freedOrti becomes '!a-,safeghardE-which _society -haS-deVised:-t protect

its slorig=t§fige,4ritereat 4ri_free:critical-inguiry' from the Chilling- effects of

CeilSorShip=arid:repriSai against ,UncOnVentional-thoughts:and----idea§." 19

Itunning--t otneWhat._counter to such views, it is -§tated,:tbat-the-iroportande of

-acadetnio, tenure as one means to _these goals is eVident, But aCademic tenure is

one of several conceivable safeguards of academic -freedomi; While an effective_

relationShiP=between tenure-=ancliadacietniC,:freedomiS Clear, notJa nOdeS=

sary one--tenure is not the sitie.qUa-noti' of4cadetniC_Ireedotif. to_argue- that

ácàdéthid freedotn- cannot be- had without -academic tenure :logically_places

.

12
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SUCh_freedothsoutSid&the purview of -the probationary, nOntenured_profesSok.

and suggests that academic freedorn =is the :privilege of _a --tenured' aristocracy:.

To draW-aheoekSary conneCtion'betWeen,tentireand_acadeniic freedorn implies

-that before=the formal= introduction Of tenure in-this bouhtry, some lifty=five

-years' ago, academic freedOrdid--fidtexist. to-Sorargqe SUggestS

,thatacaderhic ,freedOm cannot -exist in other-_nations, other:poiitiCal-Cultures,

-where-tenure, is not a-:featUre,ofhigher education such as -Great _Britain _la

country -with a Strong_ihiStory of academic _fteedbm).-.0' :Wan Se_ acaderific

-freedoimdid:.ari&doeS-existin-theabsenOt,of acadetnic'tenure,.-ttielwo_ate not

logicallyAtiSeparabid,

-From this--einerg4-a,_cor_011ary VieW_--that it ,is-nbt4erfurei-the-right=to,hold

an appointment- until' eSignation or-etirement, zbut:_as$Urande -of the application

-df;procedureS Of -due process in-terraination,:-prOpeedings, -and-lhe,Concornitalit

-,preclusion - Of- diStn iSSALIOr ,the- dkferc iSe that--are-

-eSS-entiaitictracadern is freedom -.- This View, that the- eSSential,quality-is-

-prOcess, rather-Matt:tenure,- recognizes ithat --academ ic -freedom -is z at --leaSti-aS

--7-importantitel-thelleOphyte,Sohoiar-asitb_the-Veteran,(a_View recognitediby. the

-AAUP with -its admcinitionthatliutirig the probationary period-a,teadher should

1.1ave-the- academic -freedoiii- that .all= other-Meth berS of the- facUlty--have"). 4

`The_ _separati on of tendre -from- a cadeen i c- freedoen -finds support inthe

retentir-adopted (November, 1971)_ = Statement. on- Academic Freedom- and

Acadernic Tenure " -of the Atheridari ASSociatiOn_Of State_ Col-

Ileges-andAiniversities, The AASCU 'Stitemetit maintains=thattenure:10-tiot 6



.

.

:prerequiSite-tO aCadeM ic -freedom-, SinCe-acadernic-freedoirri is the right pf_all

.members of the academic community: Tenure is considered a provis ;on of

-ehiplOyMeht, designed primarily to maker the teaching profession attractive to

-persons- of ability It also constitutes an hriportatip-rotedtionfor=academiC

freedom and,thereby-contribUtes-.0_the success Of an institution in fulfilling

-educational and -sop ietaLobligat ions ,- but the inseparable relationship between

tèñurèáiid adadeinia:freedoM iS=e-Schoved.

The 1911 AAStU Statethent makeS important distinction betIkeeiv"aca-,

,demicrfteedotti" and "constitutional freedoM."_ The former (academic freedom),

'shoü1d be reStriotedtoAhe -rights-, of: expression ipertaining=to` teaching, and

teseareh-- -Within= (faculty-- members') areas,oftecOgnited-profeSSionaL compe-

tencies .-"- The latter (constitutional freedom) by all citizens under

-1-atv.-Lof the land This diStifitti6fi 'pertriits-=-discuSSion-=Of=ai=dondornitant_:to-

academic freedom academic responsibility

While an educator's need for-freedo-MAci_pursue -knoWledge_=is-=tedOgnize&_

and -accepted; -theiobligationSAIiiS-freedom=entaiiS-atess,Weli Thesedefined-- eSeare

obligationS=may_be,c011ed-tNely,entitled-"adaderhid- reSponSibility." They

-adComodate at-least -twO hiterrelatedidimensionS4- one-professional, the other

Societal.

AtbeSt, -a=scholat is competent-in one_ or=a_feirlierlds, not in all. -Outside=

_ his immediate area of expertise he is -usually little- Mbre-qualified-th-speak_ than

any member of the polity. This idea is eSpres8ed-ifi-the:AAUP'S__1040:5taterhent:_

14
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Asa niair_of learning -and_ an educational ,off ider (the college _ or
uniVersity-teacheashOuld-reMember thatthe,piiblic may judge -hiS-
-profession and his inStitUtion-..by:hiS- utterances., Hence, he should.

at all times be -accurate, should exercise appropriate restraint, _

should show respect for-the-Opinions; of others, -and-shoUld-make
every-effort-to-indicate that he- is-nOtan institutional- spokesman 23

The _implicationS-OtthiS statemei-t, and=the-.obligationS,Stemniiiiit-from it,

-are expanded in-a.1050-staterbent-by-iProfeSSor-RObert =Maciver:'

(-The-_edudator),shoLild:not arrogate tochiMsellaivauthority,:beyond,a
the range of his deMpetende, not regard:- the rostrum of
his class as i-platformfroM Which= to broadcast his opinions on
issues irrelevant to the cOurses he is leaching., Ott_contiovefsial-
issue8 within his proper field he_should4airly-prese fit the evidences
on both s ideS- -jor on every -and -f shOuld,-mit-exercise-_,hi szpowerS:
of sarcasm on those who = held, opposing views ,He-isheUld-:recOgnite
the limitation =,4 his -knowletlgeHand :the:fallibility-othegknower:
Particularly -it his work social sciences :Or-iii-other -areas

-Wile zhu than: values aiidhUnã n -,i filthiest& are -involved, s hOuld-
be yery-carefulAhathis-own.=ivaivationa!ddr-not COlor-zhiS;presentation:

s,ottheJadta-,-oUthe-;caSe: :He i-ShoUld-. not :hesitate: to =State' theicen
c1Lis ions- toVhichi:he:-belieVeS= the evidences _point,. but he =be-

eternally-on-_-guard:againSt-bias. Wei= shouldhe=attribute:baser
motives to thoSe4hO=differitom him, lor motiVe-si'. are always mixed,
and -nearly.alWaysthey arerecariouSlyAnferential-,_

the,:priniary--rightotthe--sdholar,-.adadenitc-freedeM, when he
abandons the :approach of the Scheitir--.,4f

81aboratinvonAhis-theme-, the AAktAtateriletit is eftiphatic:

-Beyond; (onet-Sr:prOfeSsionat competency), -ekpreSSiOnSjiTmerriberS
ofthesacadethic-domnfunity;Should=darry-fio'-More'Veignt, or protection
than that -accorded any other *lien:Linder-the Egbarantee-of---_-constitu-
tional _righ!',S: -that. isi_ outside oL-one's professional field, One must
accept the same l'eSponsibility-which-,all other iindividUalsbear=for
the itiactS iandrutteranceS4_2-°

TheSe-Stateinentszefer to_-ateadhees-profeSsionainreSponSibilities, -those

relating_to hiS,duty and obligationito present facts ObjedtiVely and'his reSpOnsi=

'bility to tèmper= his extramural coniments Witii,a-disdlaimer of institutionat



_endorsement.-_ In this-period-eLdirect-action, however, --another dimetiSion-of

academic -:responsibility is emerging. The-AA relates.to this-dimenSiOn in-

the following manner _iii--its_197-1 Statement:

T.he,_use_of=physical-lorce, psychological_harassment, or other
dilrOtive--acts =Whichi.interfere- With, institutional=activities, _freedom-
of movement -on -the daMptiS, -or,-freedoixt_ofall_ineinbers of-the
:academic community to- pursue - their- rightful =goals, -is-the-antithesis
Ofiacadeinic-freedom--and-responsibility.-_ ,So,- are=acts
in_effect, deny--freedOitito- speak, to be-lieard,to study, to teach,
adMidister; and to pursue research. 26

Both facets: of academ tespons ihility .(proteSSionatand,Sooietalyare

variously evident on= Washington-caMpuses.- Forthe-moSt-,part-, however, insti-

tutional policy statements focus on the first -they-.detaitprote'SSional.teSpcinai-

bilities Because -of= -the relative.,neWfiess-_:otthe

direct,action phenomenon, -statements,applyingito,diSruptiVe-aetivities:are'not

extensive

Ainong the -institutionsWhiChhaVer_clevelOped--="16tiate:developing):-statements.

on--this-_Subject ,,,the'UniVerSity- of-Wa _gooct;etarnple:_

The: eXpresSicni :of-di-SSent-And ,therattenipt,to)rociuce= change:, 4_
fility,-noCbe carried in-WaysAvhiah-injUre individuals--or
0.040= institut icinal-facilitieS::or.-diSrupt-ther.elattei of..one'
teacheirs, or colleagues =Speaketa,oti,Can=qiuS= must not only be-
protected' ft:ont:ViolenCe, =but_given -an opportunity -to-be heard:,
Those who:Seek, to-CalLattentionftO_grieVan-ceg-MOSti=not--do _so in
ways -t-hat clearlyiand'Significantly'iMpedethe'functiOnS--_e_the
,Univer-Sity.:28-

Both-the-.Contitinity-College Tenure Act kind_the-=itvergreen=State

-CO-11646,56dg Centract_IgenerallY, a-icode ,of-iprofeSsionaLethieSyinclUde

references _te_this -aspect of- academ ic-xespons The Tenure Act snecifies



that unlawful acts -of- violence, unlawful acts _restatingin-lhe destructfon

property, and unlawful-interference-With the orderly--condtict- of-the -edtidational

process are sufficient causes for tenure termination.

The Evergreen SOciaLContract dontains the folloWing statement:

AS an institution; -Evergreen:has-14e' reSponsibility'for protecting
the: inemberS ofita cOmm Unity: and visitors -to it- from--,physical-Thartn,
from personal; threats, uncivil- abuses.- Similarly; it =is
obligated both by- principle and by_Ahe generatlawAO-protect its
property from-damage--and-Unanthorizediuse afid=its-operating
- processes from interruption-.

A seriouSViolation..oLthe- Social Contract could be, considered grounds for

dismissal.

It is--apriakentthat importarit--chatiges-iitf:views -asacideinit-freedotn-:-and,

academ id' reSpont ibility,areqoccurring: -The-traditionatstance-thattenure= is-

indispensabl e-to adadeniid:freedomr-iSzbeing--modifiedl,byidemands- for-academic-

fteeclotti:for all faculty, tenured andhnentenured, -and-MOO demanda, imturn,- are

beingaccompaniect byzalreatet-iemphasia:On--adadeinic-responsibility, the

concomitant- Of-academic - freedom:

17



C. Academic Tenure: A Merit System For Teachers

Some view tenure -as a,condition of employment unique to college and university_

-faculty, Critics =frequently see,fit;as, a sinecure enjoyed_ by -incompetent, -ufirespon -

sive, .and-entrenched teachers-. Prosidentr;Silber of-Iloston'University,d:cpresses

this-latter view colorfully: "TherelS no reagento-believe,, if-Sloth has-been,

recognized fora couple of thousand -years_as,one-ofthe deadly_,Sins, that-sloth

is not going: to ibe -relevant nithe:determ inat ofthelicadem IC ,chiracter: I.

think the granting of a:sinecure is clearlytt.-deVice-ofthe,deviltol.et sloth into

the,Woild-again. . We,shoUld=iprobably--t. iomethingto_discourage_,,sloth as-a

part Of:the,aditdemic,_tharacter, 49-

The -relationship betvieetvtenUre and= sloth is_ probed; Tot noWitis-

-suffitietitto note-thapperManent appointMents_are,nOt tonditiona-ofeniploy_ment

:Unique-t cithe,teachinKprofesSion-(andt hey-are _Certainly-not-uniqUeito thecollete_

teachitigprofession,_ since tenure is a irecognited-aspeCtfaelementaty--_and-

-setondary teaching): li-several=respectS-aCadernictenure-icorresponds-to.

-einploynient_relationshipS in- the CiVil-servide,- *S--is-often-_cited, -On:tette-rat_

=judiciary. In-other respectsit differs.

Adademic tenureremanited'froni two needs. The-first= of these,- disCusseti

:above, waS7acadernic freedom: The=tecond; less Often:stated, Was _job Security,

i_concemsepatated soniewhatsfroni freedoM, in_elassroom teaching; but one

nonetheless pressing.



The quest for personal security in employment-corresponded-with-unfor-

tunate early personnel practices. One-such practice wasthe release or

exchange of-teachers afterthe-accuniulation-of several years iti-a given

educational system. The objective was to keep costs down: as-a teacher

,gained experience, his income tendedIo rise. To cope with this, administrators

'kept the biAdies moving.' This, somewhat beartlessprocedure 1136 -more a feature

of -= elementary and secondary education-than, college leaching, but .occurrence

in-the-latter_iSnoted.30:

s.bemardfor-"conttactual definition -of function,. for Unifotin:Irocedures.

for diSni for' definite:standards-ofpreMotion on seniority and

,service-=-for theldefiniteness; impersonality, and- objectivity-that are the essence

Of-btireauc rat isrn, "-andsthe -essence-of academic tenure, -alsorgiew:ftorn a- quest

lot- fob -secutity, in-turn impelled -.by an;abundance-_ of qualified job-applicants .3-11

Whereas current- concerns over-academic=tentirelnay Le_indirettly-attributable_

to-stitpluseS-otqualified:_job applicants, seventy -- years -ago a 'suipluS PhD'-

,phenomenon =had anothereffect:

Between_1890 and 1900, _the--niimbet of College-and-univerSity-
teachetS-itt-the--Un ited- States- increaSed-by-ftilly 90 percent:
Though the academic -market continually- expander:, a--,point of
saturation, at -least_ in the-mOre _attractive university positions:
Was-cloge_to-beingreached: The law of-:Stipply,and demand-
did not spare the hcadetnictnatket:- asthe-fiumber of available
:teachers increased, their- bargaining power diminished;' as more
yib-huntets-carner onthe- scene,- job = holders -felt less secure.
-Under- the se :coin pet it iye,_condit ions, the demand. for- acadeM ic
tenure became urgent, and those who-urged-it-became vocifetous.32



As -Siig-geSted-earlier, this VoCiferation-Was--manifeSted in the _AAUP' s_ 1915

statement oh,aCademictenUre--

, Viewed as continuous or permanent employment fulfillment of specified

probationary reguirenients; and'=inv_olviitTifie7Preclusion of dismissal except on

6..iiithVing=61cauSe, academic tenure IS.atialOgOus,to-merit_s'ysi-,i.inS:for

ettiplOyeeS; -and-,alotm of tenure is an aceepted aspect of ,employment in many

nonacademic areas some view it as comparable :t 6- a,-Seniority or job ,security

plan for :04:Week covered by collective bargaining, or to -profit and.Stocic=

-_OptiOn_iplatiS:fOr-ekeCutiVeS -inrbUSineSS. Làw, medicine. andeligionlareLseen_

aStbree.:Pi-OfeSSiOnal'iateaS einbracineOtm -S. -Of ten-Ure, Physicians' andlaWyers !

professional licenses, for-ekainple; -n)4Y Only _be.suspended.for good cause, and

thiS is cons iderêd a forth of tenure InStitiitional=boardS-,OftruSteeS-in--Sothe

=stateS--or=d-ofteg--00 etijoy-tedite: i'the Very-dolleges,and,onivefsitystrusiees;*oo

:so Y often rail against this system that 'freezes the professor into hik-lob' are

theinSelieS- frequelitlybeneficiarieS- of a tenure system,. for -Many- an hiStitution-
, ;-

triakeStiSe -Of tlifé trustees.. '!34

Without challenging the definitiOn of tentire-dnployed in many of-thee

analogieS, andt the a ptneSS_Of the analogies themselves, one may feel generally

comfortable civil- Service_and :federal judgeship

doii ?ariSOnS=than--with SOtne of the others, -Perhap-s:the Most _obvious_analogy is

the -federal Judge wooi_-onde appointed; holds- office_ for during good

'behavior. This- profession also provides a particularly appropriate comparison

20
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because the - purpose of juditiallenure to remove MagisfrateS-from the

political and soCial pressures attending- many of=the-controversial-decisiona

they must Make.

The point is that as a device to- assure tontiniie.d:omploythent for faCulty

-inethberS, academic tenure has:Counterpatts -in occupations in Othet social-and

economic,. sectors: Atthe_aarne-tithe,:-thre ateimpoitant-diffetendea-. 464

of- these -.lie iti-the_appointment afid=rernoValrprocesees,_ particularly the_neceSsary

ini,roivethent_ of peers In dedisionrriaking-capacities: PkOcecitires diOrhisaal

is the -`state-- divit service,_ -federat-jiidgeShipS; and-College-tea6hing=friay--be

compared -to ithiStrate:thikpoini-:

In_ Washington, as in= other-civili-senfite systems, pilblit-ernplOyeeS may be

deitoted,__SuSpended-, :or-dismiSsed forlieglett, itieffitiency, incompetence,-

-insubordination; indolence, conviction of crimes-involving moral turpitude,

malfeasance,_ gross- misconduct, or willful violation-=of_-published--rules=or regu-

ErtiplOyees-maysbe-diStniSSed byrapOointing=authotitie8=but rim-St-be

furnished _with Written-Statements-of charges 15 days- prior-to- the attied

may be ithtnediate-_when the-go-od_of the service -is

-Employees -may appeal torthe State Personnel Board, _Which_donsists of three

persons appointed-by the Governor to-six-year terms With_the_confi±matiOn of

the Senate', boardmenibeta may not be -stateiemployees.. The Board's decision

is final. Appeal must be through the courts. Unlike academia tenure systems,

other public employees, peers, do not perform evaluative roles in dismissal

procedures.
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iii-the case Of thslederaLjndidiary,. judges-of_the-district courts,- courts Of

:appeals-,andl-SupreMe Court _have life tenure. There is- (unlike academia) no

compulsory -retirement-age. Removal- is solely -by impeachment for "high

crimes -and= misdemeanors, " initiated by Majority -vote: of the:Hods-6 of

ROpreSe- ntat hies. and-requiring:a 'tWOI-thirds vote of the Senate- (after _full trial)

to convict. Other Magistrates- do_hOt_perfOrin.eValUative rOleS, and, again, the

_reitioVal,prOCeSS is-- outside the=piii-vieVi of-the jiidge'a-:fieeka .

Pfodociutes --goveitingiteinOValmf-te-mitecLiitige§s:oks- differ from :institution

to institution, but_ithe:tikeVailing.ipatterni =particularly -iti-thepiiblic- font -.=year

zinstitutionSi_=invOlVes_a_factilty=aoinitittee_on-rtenUre,6 After hearing the -case,

=the- faculty -- hearing cominitte-e-makes its recommendations to -the Chief adminis-=

AratiVe-_OffiCer ofthe--instinitiOn, and after -review:he-fOrwards-them_ with--his- own

16,thel-overnifig -board -for linalrdecision: sln-these-_procediires, =unlike those

-governing the two-Most frequently-cited analogous tenured endeavors (federal

judiciary and the ClasSified-CiVir service)-faculty-peet involvement is present-and-

The ithportance of faculty involvement is paramount. According-to the AAUP's

:statement on academic due proceSs:

Faculty- status and-relatedJiciatters.are priMarily,a-faculty,respon
sibility; thiSarea--inclUde-Sappoitititielits, reappointnientS, -deciSiofiS
not-toreappointi prOifiotiotiS-;-- the granting_ofiTterinte, and diSiniSsal.
The primary reSpOnSibility of the faculty for such matters is based
upon the fact that its judgment is central to general educational= policy.
Furthermore, scholarS in a particular field or activity have the chief
competence for judging -the work of their colleagues; in such- compe=
tence it is implicit that responsibility exists for both adverse and
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favorable -judgmeUts, -LikieWiSe there is the morelenerat
competencies of experiented-faculty-perSofinet-committees
having a -broader charge . bete rtiiinations,in these matters
should first be by--the-chief-academic officers- With_the-
corithriende-ofr_the-board:_ The governing board anctipieSident
ShOUld.,_,Ori--queStiOnS- Of faculty status, -ain -other-matterS-
Where-the--fachlty responsibility, concur -With the
tat Ulty-Pdgthent:ekceiit in rake instances and for compelling
reaSbriS,-WhiCh:Shoulci= be _stated: in: detail 37

(einpha.Sisadd'ed)

Thus, with academic tenure-, decisiOna-on.terrhiriatiori are -internally

derived ; peer evaluation is-,prominent, -and-adcbLint4bility,iS-eaSentially_a

,fraterhal:rnatter. iNionifiStithriOnal;participants-pjay-riO direct part -iri_th&proceSs

(unloSS the-ferinitiatett indiVidual elects -tO-e4;peal--thitnigh. the CourtS).! This fact,.

more than any other, distinguishes academic tenUte from other inerit_arid-:tenhke

Mende; While-the-dOtitepti=of-continuous--Or permatienteniploynient18-

110-t=limited-to = the -teadhifig-iporofess ion, :be:Cause-45i faculty hegemony in -award

and terin inatiOn decisions, academic _tenure is a distinctive fOrtii,of permanent

employment unique to-that profession.

23



.

.

4

b. Academic Tenure: A ,Few MythSJ_and A,VeW Realities

Whatever its strengths Or-weaknesses,- acaderhic-Ienure evokes -varied and

-donflicting-attitrideS. ConSiderable -thiSunderstanding:Oitand-Off the-carrip-us

SurtoundS-iti and MiSdOnceptiOns-fteciuentiy underlie itS:defenses and

criticisms. Accordingly, eXaMination_Of-SOrrie of-the- more-prevalent conception

_-and misconceptions of tenure seems in-order; TWo-Of-the more -prominent -beliefs

'tliat'tenure is-esseritiallO'acadetriic ireedorii_and=thatAt

teadhingi Were-treated-in precedingsectiOns. A:third tiatter, tenure's _legal-

point,--statui, is treated ,Separately =in a-SubSeqUerit-SettiOn: point,_ theremphasis
_

is on institutional tenure -proceddres, and-practices, the extent _arict-rprevalence of

:tentire, and the presence_or-lack-Of accountability.

ProbatiOnaryiSerVicelleguiterrienta=

Academic tenure .iS commonly seen as a status college professors acquire

Sorriewhat automatically after passage of-a- specified the -period , regardless

,of-prOfessionall competence. Such :a cbriception dontains elements of myth

and reality. A profess6r may attain tenure after the passage of a Specified time

period or achievement of a partidular rank, but this is not necessarily shutotriatid,

and not all professors achieve tenure. While cOrritriOn criteria guiding determi-

nation of tenure eligibility are lacking, tenure' in Washington institutions is

usually awarded on the batis of (1.) length of service at the institution, (2)

academic rank, and (3) demonStrated competence as a teacher and scholar. In
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-the State's: community collegeSrIVIiete- tenure is governed= by_ statute, the

emphasis is _oh- length-of service= -three consecutive years -of employment

'hutornatitally" qualify one -for academ id-tenute. 38

Virtually all of-the institutions of higher education -impose _probationary

_service requirements on_teaChing---personnel, -.Again, in the- community colleges

three consecutive-years of Service_ are7Usually -reqUired. -Iwthe-lotir--year`

institutions _prObationary_periodS_Tahgerfrom five to__Severi- years =(see Table- I).

Such probationary -_ perk-4s _provide :opportunities_ t Or cieVelop , _demonstrate, and

-observe. Competence Iti_moSrdepartnients -evaluation :pertornied:annualiVi,

rand to_ adhieve tenure teachers -,niuSt_sUrViVe,arinUall,ketehtiOnlrevieV0-.
TABLE I

-FACULTY PROBATIONARY REQUIREMENTS: -WASHINGTON FOUR-YEAR NSTITUTTONS

Maximum_ -Eligible
Probationary Academic

Institution Period, -Rank _ Coniinents__

University of Washington 1 Years-

-Washington State
University

Cent ral Washington
State College

Eastern Washington
State College

Western Washington
-State College

Genraga University

Assoc. Prof. Assistant professors with 7 censecutive_pars of
service and 3-consecutive yesrias sssisrani-

may be given tenure;

5 Years- -Aisistint -Eligible after 4 yeas..

5 Years -Assistant .1 years for perms abovelnstructor.

6_Years Facel,r, member eligible for tenure consideration
wren appointed for fifth consecutive year.

7 Years Associate I to 3 years of service for associate professor.
1 year sere cc lotto)! li-roleisOri
Tenure awarded to assistant professors in ex-
ceptional cises.

7 Years Associate 4 year minimem service requirement for an
faculty members.

Pacific Lutheran University 7 Years Assistant

Seattle Urlversaty No Information

University of Puget Sound No Information

tort Wright College Associate

Northwest College 1 Years Instructor Tenure. when granted. commences after the
filth year.

S. run's College 7 Years Associate

Seattle Pacific College 6 Years Assistant 5 years for associate professor.
years for full professor.

Instructors nisy be continued ibdefinitely wIth
can tenure.

Wails Walla College (Presently revising rules: not yet adopted)

Whitman College 6 Years Professor InstruCtors. assistant and associate professors
can be granted tenure by special vote of the
Board of Trustees.

Whitworth College 7 Years
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A faculty -member May_ advanCe to a- tenured rank_and acquire tenure before-

the_ end of-the specifiediprobationary-period: Probationary periods-are aimed-at

new and- nonexperienced faculty, but experienced persons -hired-frOm other

institutions -are also frequently= required to serve at least ehort,periods -before

gaining- tenure_.

Washington institutions'-prOhatiOnatysperiod_proCedureS accord - generally

-With Alii.JP=Standarda:_

Beginning-With= appointment to the rank -Okull instructor-or a
higher rank, 'the-probationary "period shOuldi not exeeed=_SeVen-yeats-,
inChitiihgvithirr,thiS period -fUll-tinie-,Service-intalFinatitUtioria-Of
highevedOCation;-,biit:SubjeCtle-the-PrOviSo_ that -When, =aftetia -term

of:probat iohary=,SerVice-rofJmere--- than three in one,er=rti Ore=
institutions, a= teacher -is:calledito-anotherAnstitutioniit:may-=be-
agreed- int-wr ing-lhat hi§-,new-4ppoiritmeta for:a:_robat iOnary-
Per iOd= of-not: orelhafi four years, =even =though -thereby-the:Re rson!-s
total-probationary= -periOthinitheacadernic-profession is- extended=
-beyondr-thennortnal:Maximum=fof-SeVen=years: -NoticershoUltilbe=given
at-lea-St-One-year-prior-to h -6-zekpiration--Of the:probationary:period if
-the teacher is- hot -to be-_cotitinueclAn--service-after-Ihemtp_iration-of
-that-period.:39-

Patterns governing probationary periods for-teachers-in WaShington institu-

tions -are also sienilar to-thoSe prevailing across the nation, as indicated on the

folloWing table:
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TABLE: II

State Universitiet and_itatid-grant Colleges -Offering-
Tenure -After a- Pc:rti&uiar.P_robcitioriarN,-Period

And, at- a Partioulth- Rank4U

Probationary
Period-- (yrs.) __' Professor

_Associate_
-ProfeS- sor

Assistant
Profesior Instructor

0
i.

11

2
3
i. ..-.,

2. -_ 8 5- --
3 = 17 18 41MIPO

,4- 6- 11 4 2

:5- 4- 15

6 --- P -3-

7: : -1- P 11

:Not Spedific -2- -3

TotaLnumberiof
Institutions -46 37 16

_Minimal=periods_-of_service andAentire_tank-iare-only-twO Of the (inter!.

related),factors-goVerning:apprenticeShip:- a-_thirdAsicontinuous_evaluation.

The -statute- gOVernifig=aWard -Oftenure-in- the -community' colleges -refers- to-

sUch_evaluation: "Theip_robationaryitaculty Sppointment-iperiodi'dhall be-one of

continuing eValuation-of-a probationer- by-a review comthittee. The-evaluation

process shall place primary importance upon-the probationer's-effectiveness

in hiS appointment. "4-1

According to the-StaterBoardifor Community-College Education, the-criteriOn

underlying such evaluation is the probationer's performance in the light of his

job description.

. Most four-year college and university tenure policies contain references

to evaluative criteria, although these are often indirect. There are frequent

references to ability as a teacher, scholar, and (or) researcher. Beyond this,
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criteria may include "excellence. in teaching," "ability to-teach_effectively,"

1)roven=excellenCe =in teaching; " "satisfactory performance," "professional

competence, " and 'successful- teaching- experience:" Stillrothers_are, "talent

as a-scholar, " "productivity in-research," "distinct-potential-for scholarShip,"-

temonStrated superior scholarship," and "effectiveness-in-professional

activities. -"

A -few-institutions list factors - not relating- directly to professional_ compe::

tence: NOrthwest-dolidge-referSAO"Motal -integrity,-" Fort-Wright requires

''satisfactory-conduct,-" Pacific Lutheran seeks "personal traits and qualities of

mind_suited to-scholarship, " donzaga reqnfres "a Spiritsof:generosity in

contributing.to the- generat well,beingFoftheliiVerSity, " and Whitman calls

for a "Contribution to the- extra- curricular= life

Thes_AAUP-does=notiSpeCify evalhatiVectiteria, :since itsiemphasis_seemS

to be on safeguards against disMiSsal, but references-found in a-recent-exami-

nation of tenure policieS in -80 State-universities and-land-grant colleges indicate

that Washington institutions are generally in accord with the rest of the country.
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TABLE -III

Criteria for Acquisition of Tenure in State
Universities and Land,grant Colleges
Specifying Evaluative Requirements.42

Evaluative criteria for Number Of institutions
acquisition of tenure specifying N = 80

Teaching -ability 34
-Research ability -33
ProfeSsional_ degrees and-achievement 25
Scholarly Tubb cat iont -V-
Cooperation- and--general service 17--

Character and personality -9

Adyis ing =service:A o ,studen tS 4-
:Public -and Community -Set-Vice 2
:I.t.S.__.cititeni-hip-or _permanent- residentship- :2
PersOnal::filationiTaS,a faculty- 11

CreatiVe-ability_ -1-

Participation inTprofestional-iSocieties-- -1.

-International- program assignment_ -I.-

Leadership-in educational- movements 1

-Other-_profestionaL-cOntributian-s- -1-

-Not-SpedifictabOut -Criteria- 6-
.

AsAnobationary period-requirethentS, annual retention-reviewS, eValUative

criteria, and promotional stipulations areiapplied, _it should not be surprising that

some-faculty are denied aWard of tenure. It is stated that greater numbers leave

before the matter is formally decided in their disfavor. The number of Such

resigning faculty cannot be accurately determined for obvious reasons. Thus,

reported figures are only partially indicative, although they run counter to the

view that tenure is awarded automatically. For Washington, the estimates are

the folloWing:
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Teaching Personnel Dismissed Rather
Than Awarded Academic Tenure

1966=1971

Washington State Universities 27

Washington State Colleges* 94

Washington Private Colleges 35

Total 156

*,ExelLides:TheiEvergreen,StatelCellege

For --the- community- colleges, must- beltreatediseparately. because of

'theieffects of the=Coeriniunity College Tenure- ACt, the following:

. New -Faculty :Employed in 'Potentially utable
PoSitions: Since August-, -1969i Not-Reemployed:

Servides- unsatisfactory--
dismissed 1

ServicesAmsatiSfactory--
resigned volUntar fly

: Services terthinated=because
of financial exigency 2

Services satisfactory- -
resigned voluntarily 19

Total 27

(NOTE: Faculty members in tenurable
positions employed on the effective date
of the Community College Tenure Act,
August 9, 1969, received tenure.)

Probationary requirements offer opportunities to evaluate new faculty

members, and time for faculty members to develop teaching skills, but they

have related effects with important implications: these are manifested in 'tip or

out" requirements.
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2. 'Up or Out" Requirements

"Up or out" policies involve two separate but related issues, one centering

on- probationary- service requirements, -the other ow promotional-requirements.

In_ the fOrmer instance, college teachers must attain tenured status at the end of

the specified probationary period or their- service -must be terminated. As=a rule,

they are ineligible for-continued service on a nontenured basis after fulfillment

of their probationary peridd-requirementa (some institutions provide limited

opportunities-toicontinue service=for-shomperiods beyond--the:probationary

_period, :bituitheselprovisions-apply to OcCeptional cases). -Under its- .second-

meaning, "up or out" refers to stipulationsithatilaculty-members-be-pronioted

=Within specified periods or resign. Thus, anew instructor Might receive an

:initial appointment for a period of two years,with the underStanding that lie

achieve promotion-to_assistanti:orofessor at- the -end of =period-or =resign

_(regardless of the probationary period). Once promoted, he Wotild serve his.

remaining probationary years as assistant professor with the understanding that

his-appointment would terminate if he failed to achieve promotion to tenured rank

(associate or full professor) at the end. Such promotional requirements are

often developed on an individual basis and not expressed in general institutional

tenure policy.

The concept of "up or out" can relate to either; here it refers to the first,

prohibitions against retaining nontenured faculty beyond the end of their proba-

tionary periods. Faculty must achieve tenure or be dismissed; in the final



analysis, a candidate foi tenure must get it or-get out. This accords with the

AAUP view that probationary periods should-be discrete, -and upon comply don

faculty:mombers-should be given assurance of continuous appointment through

award of-tenure or they should be dismissed.

"Up or out" requirements-have some advantages-for-the-institution. By

forcing judicious recruiting programs and demanding the forthright dismissal

of-faculty failing to meetrniinimal-standards, -they-tend to_prevent accumulation-

of_subatanclard-teachers on the _prAtianent faculty, -WithoUt strict tenure require

ments anti- -"up Or.our_policie:;), department chairmen:mighi

become careless and faculty selection efforts might prove less than satisfactory 3

_As "up-or out" policies-are diligently applied, the:_possibility of 'deadwood'

accumulation on the permanent faculty is minimimized.

At the same time, there are disadvantages toiboth the institution and to-the

faculty. One relates to adequacy of the prebationary period. It has been argued

that probationary periods are too short- for adequate evaluation, primarily at

the universities, with their emphasis on researCh and,publicatiOn. The following

example (now mitigated by surpluses of PhD qualified=applidants and more faculty

tending to complete theitAissertations before embarking on teaching careers)

illustrates this concern:

. . . six years may not be enough to judge the capabilities of a
scholar in most of the humanities and in some of the social- sciences.
He may have started full- time -teaching two or three years before he
completed his doctoral work: by the time he has recovered from his
dissertation. selected a new project, and embarked an new research,
another three or four years may have passed and he still has pub-
lished nothing to prove his scholarly productivity. Under strict
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tenure rules his university must make the decisionto let him go or
to give permanent tenure -- before -his= eligibility for a tenure position
can be appraised. If he is sent away and later develops into an out-
standing scholar, the university will have lost a valuable asset. If
he is kept and turns out to be a dud the university will be saddled
with an embarrassing liability.44

While-an institution-can invite the teacher-back-after he-has-proved himself

elsewhere-(though it may cost= considerably more in-the long-rtin), it is equally

apparent that instit ns_May be forced to-make lifetime decisions-before-new

-teachers_ltave a lairchance7to_demontrate their abilities or reveal-their

incompeteiicies.

"-Up or our_requirements are-also-being Increasingly_-Subjected-to_criticism_

for reasons associated with the financial-stringencies confronting many= in.5titu-

tions and:the presence of_large segments of relatively young_tenured faculty on

their campuses. Spec 'Tally, schools-facing severe financial= limitations may-be

forced to dismiss competent young professors rather than award them tenure.

This condition contributes to situations-with bizarre overtones:

'A friend of mine, a de.partment head at a big midwestern school,
just had to let three of his best young teachers go and keep some
very mediocre ones that he wanted to get rid of simply because
the good ones were due for tenure and the others weren't: (says
Charles A. Barker, Vice President of J. C. Wendell Associates, an
educational consulting firm in New Jersey), 'He was livid when he
told me about it.'

Columbia University, facing a 1970-71 budget deficit of an.estimated
$15.3 million, is one of the many schools sharply curtailing tenure
appointments. Student protests recently spotlighted the,plight of
seven young nssistatt professors of music at Columbia, one of whom
won a Pulitzer prize last year for music composition. All are fast
approaching their up-or-out dates, and all could end up looking for
new jobs.

33

O



'The only thing that makes this situation the least bit different from
that facing most assistant professors in 2,000 other universities is
that one Of these guys got the Pulitzer, ' says Jack Beeson, Chairman
of Columbia's music department.4°

Situations such as these are stimulating searches for alternatives. Cornell

Llniversity'S is an example. Doctor Robert A. Plane, Provost, noting that the

situation is not yet at the crisis stage, is nonetheless concerned that stringent

:budgets and declineS in, rates of entollnient growth will force a-pattern of limited

faculty expatliS ion over :the next dScade. Most of Cornell's current tenured

faculty were hired after World War II, and mos t hatie Several years of effective

service remaining before reaching retirement age. Thus, the university must

decide whether to specify a percentage of faculty positions that must remain

untenured, and hire new faculty to serve only the "probationary" periods before

being ushered out as the time for tenure decision approaches, or gradually

increase the proportion of tenured poSitions and face increasingly diminishing

opportunitieS to bring in new blood. Both alternatives are clearly undesirable.

As with many institutions, tenure award practices at Cornell vary among

departments. Some tend to award tenure earlier than others (it was found

that the average time of service prior to gaining tenure at Cornell ranged from

a low of three years in some departments to a high of six in others). Thus, the

first step is to bring departmental tent' practices into line; otherwise, some

departroents will have only tenured faculty while Other departments will have

few. Other approaches, such as reappointing only the most able assistant

professors and delaying tenure decisions as long as possible, are under consi-

deration there.46
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Cornell's concern that tenured positions not comprise more than a-certain

percentage of the total faculty complement is fairly common. While institutions

tend to shy from specifically limiting the tenured segment to a specified percentage

of the total faculty, as the tenure segment increases to more than about half

evidence of alarm becomes apparent. Traditionally, the balance has been

maintained through an approximate 50-50 distribution betWeen the two t pper

(tenured) and two lower (untenured) ranks.47 This approach is becoming less

effective as attrition fails to open positions in the upper ranks and tenure is

granted increasingly to faculty in the normally pretenure ranks. Because of this

problem, pressures for nontenured professorships may mount." As an interim

step, institutions may be increasingly compelled to m21-e the type of difficult

reassessment currently underway at Cornell.

3. Tenure as a Recruiting Inducement: Granting Immediate Tenure

Academic tenure has been used as a recruiting inducement. As a practice it

is-- subject to criticism, since it is one cause of large numbers of faculty in tenured

positions:

During a decade (1960s) when professors were in short supply,
recruiters offered tenure on such a scale that many campuses are
now afflicted with an oversupply . . .who refuse to make way for
younger, more dynamic teachers.49

As practiced in this state, however, the award of immediate tenure does

not seem a cause of such conditions. During the last half of the decade of the

1960s, 3494 new faculty were hired by Washington four-year institutions,

private and public, as follows:
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State Universities t 1632 new faculty

State Colleges 1108 new faculty

Private Colleges & Universities 754 new faculty

Of these, 1933 (55 percent) were experienced and had teaching records at

other institutions (specifically, for the state universities, 759 or 46.5 percent,

for the state colleges, 835 or 75.3 percent, and for the private institutions, 339

or 44.9 percent, had previous relevant experience). None of the remaining 45

percent of new faculty appointments,' all inexperienced personnel, involved

.granting of immediate tenure: probationary service was- required of all these

persons . Thus, tenure is not used as a recruiting inducement for inexperienced

faculty members in Washington.

Immediate tenure is sometimes offered to experienced teachers, but even

here is not an extensive practice, and it is generally restricted to the state

universitc s. At the two public universities, 201 or 26 percent, of the 759

experienced faculty members were granted immediate tenure (the number of

these who may y have been tenured at the institutions in which they were serving

when hired is not known). At the state colleges, less than one percent of- -the.

experienced faculty hired were given "instant tenure," and this was also the

case (i.e., one percent) in the private colleges and universities.

Similar patterns are evident in the community colleges. Of the 573 new

faculty hired since the 1969 Tenure Act became effective, 89 were granted

immediate tenure; most of those afforded this status had teaching, practical,
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or other relevant work experience. The remainder attained it because their

contracts had been consummated by the effective date of the Tenure Act and

they were automatically "grandfathered in, " as required by the Act.

The AAUP guidelines governing probationary,periods recognize institutional

desires to observe and evaluate new faculty, even those with teaching experience,

and accommodate probationary periods up to four years for transferees, including

those who may have served maximum probationary periods (for the AAUP, seven

years) at other institutions. Thus, even though the Association admonisheS

institutions to grant probationary credit for service at other institutions, it also

recognizes the importance for colleges and universities to have the option of

imposing probationary periods on experienced faculty.

The data suggest that Washington institutions_exercise,this option more

often than not and restrict the granting of immediate tenure to experienced

personnel. Thus, on balance, the utilization of tenure as a recruiting inducement

does not.seem a prominent feature of the hiring practices of institutions of this

state, public or private.

One final word is appropriate. The offering of "immediate tenure" is not a

decision left entirely to the department chairman or dean. Tenure is a governing

board perogative, and it is exercised either directly by the board or the president

acting in its behalf. Immediate tenure, therefore, as with other cases of tenure

award. must be reviewed and approved. There are no alternate routes to tenure

in the rules and regulations of the institutions: all cases are subject to the same

review procedures, whether new appointments or old.
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4. Academic Tenure for Administrators and Nonteachers

The logic of academic tenure as the bulwark of academic freedom does not

seem to justify its extension to administrators and nonteaching personnel (with

the obvious exception of librarians). Some who recognize the importance of

tenure for faculty see tenure among administrators as undesirable, particularly

if it denies a president the power to terminate. To effectively deny them this is

to deny an important management tool.

The preSende of.tenure among administrators may explain why adminis-

trators and faculty are not frequently in conflidt over it:'

. . not all college adMinistrators would be happy to see tenure die.
Many officials- hold tenured profeSsotial posts in addition to their
campus management role's. 'That way, if a guy goofs or tires of the
pressures, he can resign his administrative post and sink right back
into a very comfortable spot, set for life as a tenured faculty mem-
ber.. . . It's a great security blanket.'5°

This statement is an oversimplification. It may not be easy for an adminis-

trator to 'sink back' into his conjoint faculty slot, especially if his department's

complement of faculty is filled and there are no funds budgeted for an additional

salary, or if the chief administrative officer ardently seeks his removal.

Yet, the statement recognizes that most administrators who have tenure have

it because they were termed faculty members before becoming administrators.

This accords with prevailing practices in Washington where administrators

with tenure have it by virtue of simultaneous retention of a conjoint tenured
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faculty appointment. The University of Washington's policy on this matterkis

descriptive:

The tenure of a faculty member who holds an administrative position,
such as that of dean or department chairman. extends only to the
faculty position which he holds conjointly with such administrative
position. 31

Some have criticized the conjoint appointment option; they argue that there

should be a 'management/labor' distinction between those who administer an

academic institution. and those who teach in it: Others, among them the presi-

dents of several Washington institutions, take exception to this view. For them

the industrial management analogy is inappropriate. They prefer to see

administrators exercising active teaching responsibilities, performing in a

conjoint capacity, and they feel this can be best achieved by allowing them to

retain their faculty status. More than this, they argue that the best administrators-

are drawn from the top faculty ranks. If faculty are allowed to retain their

professional rank and concomitant tenure, they will be more amenable to serving

in administrative posts: if not, then not.

In many respects the issue goes to the heart of the role of faculty in an

academic institution. Many believe that faculty should both teach and administer

("they are the institution"): restricting them to teaching leads to delegation of

college administration to professional administrators, nonteachers. While the

administration of colleges and universities by professional administrators is not

a necessarily negative option, administration by faculty has the support of tradition.
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The clearest cases of administrative tenure in Washington involve chairmen

and deans, the positions also most likely to entail active teaching requirements.

The percenta.ges are the following:

Percentage of Deans and Chairmen Possessing Academic
Tenure (in Instructional & Departmental Research Programs)

. .

State Universities 97.2 percent

State Colleges 82.5 percent

Private Colleges
& UniverSities 82.2 percent

Conmiunity Colleges 95.8 percent**

(* *Community College Deans and
Chairmen classified as "untenurable"
presuinably those lacking faculty tenure,
are excluded. If included, the community
college figure is 44.4 percent.)

Figures for the remaining administrative positions are affected by differing

interpretations and definitional patterns, but they are revealing:

Percentage of Nonteaching Staff
Possessing Academic Tenure

State Universities 26.9 perCent

State Colleges 26. 7 percent

Private Colleges
& Universities 21.7 percent

Community Colleges 75.3 percent**

(**If persons in nontenurable positions
are removed, the percentage becomes
81.6 percent. All persons in the "Non-
teaching Staff" category at the Community
Colleges are described as "Counselors
and Librarians.")
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When all persons in administrative and nonteaching positions are aggregated,

50 percent have tenure. When the public institutions are taken alone, including

community colleges, the proportion drops to 42:8 percent. Tenured persons

comprise 74.5 percent of the administrative ranks in private institutions. In

comparison, portions of tenured persons in teaching ranks are lower:

Percentage of Headcount Teaching
Staff with Tenure

State Universities 34.4 percent

State Colleges 40.6 percent

Private Colleges
& UniVersities 39.7 percent

Community Colleges 35.3 percent!"

(* *Includes full- and part-time teaching
staff for comparability with other insti-
tutions. Generally, part.Ltime Community
College teachers are not tenurable.
Part-time teachers comprise almost
60 percent-of the reported headcount
teaching staff.)

On the average, 36.6 percent of the headcount teaching staff of Washington

institutions is tenured.

A recent study of academic tenure in major American universities revealed

that although the total number of administrators is small in comparison with

numbers of instructional personnel, the percentage of tenured administrators

and noninstructional personnel is higher than the percentage of tenured teachers.52

The patterns in Washington higher education are not at variance with these findings.
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5. Prevalence and Distribution of Tenure

It is clear that not all university and college teachers have tenure. Many

teaching faculty are serving probationary periods and have not yet attained

tenured status. Large numbers of faculty are teaching on a part-time basis,

and in many institutions, particularly the community colleges, tenure is not

normally offered to part-time personnel. When all instructional personnel are

taken into account, excluding teaching assistants, but including all professional

teachers, -probationary and nonprobationary, full- and part-time, 36.6 percent

are tenured. Of the nontenured proportion, 58.5 percent are in "pretenure"

ranks (assistant professors, instructors, and lecturers or they are proba-

tionary teaching faculty in the community colleges: the notion of stiretenure

rank" is not directly applicable to the community college situation).

Approximately 32 percent are community college teachers in "nontenurable"

positions (usually part-time personnel). Those remaining, approximately 10

percent, are nontenured teachers at advanced ranks in four-year institutions.

If only full-time faculty are counted, the percentage of faculty with tenure

rises. For the major segments of Washington higher education, the distribution

is as follows:

Percentage of Full-Time Teaching
Staff With Academic Tenure

State Universities 55.3 percent

State Colleges 41.5 percent

Private Colleges
& Universities 48.6 percent

Community Colleges 88.3 percent
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The comparatively larger percentage of tenured faculty in the community

colleges is attributable to provisions of the 1969 Tenure Act granting tenure to

all then current faculty. If community college faculty are excluded, the percentage

of full-time teaching faculty in the four-year institutions averages 50.8 percent

(this includes private institutions). This figure is comparable with percentages

elsewhere in the nation, as indicated on the following table:

Numbers and Percentages of Faculty Members, Total, Full-Time, and
Tenured, in 68 Institutions of Higher Education

California, Illinois, and Pennsylvania, 1955 53

Numbers Percentages

Total
(1)

Full-time
(2)

Tenure
(3)

(2)- (3) (3)
of of of
(1) (2) (1)

52 institutions with less than 120
faculty members 2,949 2,342 1,240 79 53 42

6 institutions witlr between 120
and 200 faculty members 966 781 505 81 65 52

10 institutions with more than
200 faculty members 15,621 8,327 4,305 53 52 28

68 institutions 19,536 11,450 6,050 59 .,11 31

If only the "tenurable" ranks (associate and full professor) are included,

the percentage of full-time teachers with tenure in Washington is still less than

total, though it is quite high: 85.3 percent.

While some four-year institutions report a few tenured instructors, there

are no lecturers (a rank below Instructor) with tenure. For the most part, the

tenured teaching faculty are in the upper ranks, particularly the top two:



Headcount Teaching Staff With Tenure

Instructor
4

%'1i
Assist. Prof.

4it %

Assoc.. Prof.
- r %

Professor
4

%f t

State Universities 1 (.01) 79 (5.9) 670 (68.5) 884 (89.2)

State Colleges 7 (12.9) 108 (20.6) 237 (65.4) 195 (88.2)

Private Colleges
& Universities 16 (8.3) 127 (28.0) 190 (68.3) 225 (82.7)

Hence, 87.6 percent of the headcount tenured faculty are in the two top

professorial ranks (these figures exclude community colleges).

As might be expected, because of probationary service requirements, most

tenured teachers have extensive experience. This is apparent in the following

figures:

Percentage of Headcount Tenured Teaching Staff
With More Than Six Years Experience

State Universities 86.8 percent

State Colleges 85.7 percent

Private Colleges
& Universities 89.8 percent

Community Colleges 77.8 percent

A surprising proportion of tenured faculty in the four-year institutions have

more than twenty years of experience:

Percentage of Headcount Tenured Teaching Staff
With More Than Twenty Years Experience

State Universities 33.3 percent

State Colleges 28.5 percent

Private Institutions 32.3 percent
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As-also might be anticipated, there is a strong relationship between tenure

and highest earned degree. In the four-year institutions this is between tenure

and faculty with doctorates, and in the community colleges it.is between tenure

and teachers with master degrees:

Headcount Tenured Teaching Staff
By Highest Earned Degree

Bachelor Master
%

Doctor
4
r

Professional

State Universities 38 (2:3) 289 (17.7) 1144 (70.0) 158 (9.7)*

State Colleges 171 (31.7) 367 (68.1) 1 (0.2)

Private Institutions 15 (2.7) 257 (46.1) 276 (49.5) 7 (1.3)*

Community Colleges 185 (12.9) 1025 (71.6) 69 (0.4) b (.04)

*Percentages do not total 100 as faculty with less than the baccalaureate degree
are not listed.

Given the linkage between academic freedom and tenure, it might seem that

the distribution of academic tenure would bear a relat'lnship to academic

discipline. Some subject fields are more "controversial" than others (e.g., the

subject matter in law and the social and behavioral sciences may be considered

less settled than, say, that in agriculture and the natural sciences) and a greater

presence of tenure might be anticipated in these academic subject areas than in

others. The data fail to reveal such trends or patterns in Washington institutions.

Actually, something of the opposite occurs; agriculture, business, and the technical

science professions, along with law, rank most highly in terms of proportion of

faculty with tenure.
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Percentage of Teaching Staff with Tenure
In General Academic Disciplines

Universities Colleges Private Inst. Com. Colleges

Agriculture &
Natural Sciences 65.5 N/A N/A 86.6

Arts & Letters 40.1 37.2 39.7 92.1

Business & Commerce 61.5 27.0 32.7 89.4

Education ( & Phys. Ed) 50.9 46.4 33.1 92.6

Health Sciences 12.8 43.4 38.8 72.5

Law 62.5 N/A 50.0 N/A

Mathematics &
Physical Sciences 45.8 50.7 52.2 91.1

Social & Behavioral
Sciences 54.8 37.4 30.9 87.4

Technical Sciences 69.2 41.9 64.3 89.4

In view of these patterns, tenure seems more a function of seniority, rank,

and highest earned degree than academic subject area. The uneven distribution

among academic areas may also suggest different departmental tenure policies

(a problem alluded to earlier) or comparative surpluses of qualified teachers

in some fields.

These data indicate that the prevalence of tenure in Washington institutions

is comparable to that in other states, and that tenured personnel in the four-

year institutions are persons with advanced rank, advanced degrees, and

extensive teaching experience.
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6. Terminatinsi Tenured Faculty

Many believe that once a faculty member achieves tenure, he cannot be

dislodged from his position. Such an assumption is false. While it is usually

more difficult to terminate tenured professors then nontenured faculty members

(although this may be changing: see the section on the legal status of tenure),

the possession of tenure does.,not preclude-disMissal or the imposition of

lesser penalties. (It has been stated that the major difference in terminating

tenured and nontenured faculty is that with the fornier the burden of proof is on

the institution while with the latter it is on the individual: this statement is

probably accurate, but it is an oversimplification.)54 On most campuses,

tenured professors may be dismissed for incompetence, irresponsibility,

physical or mental disability, or for other major causes. They also may be

terminated for reasons' f financial exigency or the discontinuance of instruc-

tional programs or departments.

Tenured faculty members have been dismissed from Washington campuses

during recent years. Others have resigned rather than face the notoriety of a

hearing. But their numbers are few, and it may appear that such disciplinary

measures are not employed as frequently as they might be. Explanations for

such infrequency are many: one cause may lie in the cumbersome and unwieldy

character of termination procedures.

The AAUP accepts tenure termination "only for adequate cause, . . . or

under extraordinary circumstances because of financial exigencies. "55 These

two justifications, financial exigency andadequnte cause, wed separate treatmelt.
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a. Tenure Termination For Financial Exigency

The AAUP's statement on tenure termination for financial exigency is

direct:

Termination of a continuous (tenured) appointment because of
financial exigency should be demonstrably bona fide.36

The financial exigency must be real:" beyond this, guidelines are not

specified, but the likelihood of skepticism during an AAUP review is apparent.

According to Professor William Van Alstyne (Chairman of the AAUP's Com-

mittee on Academic Freedom and Tenure), a school would have to be near

bankruptcy before it could dismiss faculty for financial exigency without upsetting

the Association. lie states, "If a university were firing tenured members of the

faculty while at the same time providing a half million dollar subsidy for the

football team, for example, (the AAUP would) question it."57 Professor Van

Alstyne's example may be extreme. Such matters would be more, difficult to

decide if they involved staff imbalances stemming from decisions to drop required

courses for undergraduates; the inability of some departments to cut back on

tenured faculty after enrollments drop suggests the difficulty.

At the Fifty-seventh Annual Meeting of the AAUP, in the spring.of 1971, a

resolution on faculty participation and on termination because of financial

exigency was adopted. Since it reveals something of the complexity of the

problem, it is quoted in full here:
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The Fifty-seventh Annual Meeting of the American Association of
University Professors shares the concern of all segments of the
academic community over the effects of the severe economic
difficulties presently confronting higher education. We are equally
concerned, however, about arbitrary or simplistic actions by a
governing board or a finance officer. Specifically, we refer to
unwarranted cutbacks in educational programs, including the
significance of those cutbacks for teaching personnel, both
tenured and nontenured. The 1940 'Statement of Principles on
Academic Freedom and Tenure' provides that tenure may be
terminated ' under extraordinary circumstances because of fi an-
cial exigencies' and that 'financial exigency should be demonstrably
bona fide.' However, the 1940 'Statement' was never intended to be
an open door for wholesale or arbitrary dismissals, and the 1966
'Statement on Government of Colleges and Universities' makes it
perfectly clear that the most intensive faculty participation is
required in such grave decisions. Moreover, we deplore the
apparent tendency of many boards and administrations, which,
when faced with an apparent budgetary crisis- turn first to retrench-
ments in the instructional budget and to the reduction of instructional
staff rather than weighing very carefully the whole range of possible
alternatives.

The Fifty-seventh Annual Meeting therefore calls upon all institutions-
including those not yet faced with the necessity of major budgetary
reactions--to adopt orderly procedural standards foi the review of
priorities, and to insure that the principle of sound decisithi-making
be applied in this currently critical area as well. Adequate faculty
participation should be both substantive and procedural: whether
retrenchments should be made, where they should be made, and
how they should be made, are all matters of shared authority.

(emphasis thus)

The policy statements of most Washington four-year institutions specify

termination for financial exigency or discontinuance of departments or programs.

Although financial exigency is not mentioned in the Community College Tenure

Act, it is evident that it would be considered adequate cause. Indeed, Washington

institutions appear to recognize or specify financial exigency as a cause for

tenure termination with greater frequency than elsewhere. In a recent study of
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tenure in public universities and colleges, of the forty sampled, only 21

specifically provided for such eventuality.58

Technically, therefore, Washington institutions have machinery for

terminating tenured faculty when there is no money or need for them . There

is little evidence of termination for financial exigency during recent years. So

far the need for such action has not been great, and in the few recent instances

of program elimination the faculty affected were placed in other positions

within the institution.

b. Terminating Tenured Faculty For Cause

The AAUP also recognizes that tenure may be terminated for "adequate

cause." Although this term is never specifically defined, references to

"incompetence" and "reasons involving moral turpitude" in the 1940 Statement

permit a variety of inferences-59 To clarify the issue somewhat, at the

Association's 1953 meeting, members adopted a resolution stating that "the

tests of the fitness of a college teacher should be his integrity and his professional

competence, as demonstrated in instruction and research."6° Finally, in its

"Working Glossary of Terms, "the AAUP comments on the practices of various

American institutions and implies that the constitution of adequate cause can be

determined therefrom:

As "adequate cause" is reflected in institutional regulations throughout
the United States, it refers generally to issues of (1) demonstrated
incompetency or dishonesty in teaching or research, or (2) gross
personal misconduct which unfits the faculty member for association
with students. 61
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Thus, integrity, professional competence, and moral turpitude seem to be

the important elements. The lack of more precise definition accords with the

Association's view that cause should be determined on a case-by-case basis.

An analysis of tenure practices of eighty American institutions, private and

public, revealed that termination for cause is widely recognized. While ten

merely state "cause" without further elaboration, more specific reasons also

appear. Fifty-five mention "professional incompetence;" seven mention "crime"

including treason; fifty-six indicate "immorality;" twenty-six specify "neglect

or duty;" eleven include "incapacity or disability;" ten refer to "grounds in the

1940 Statement;" eleven identify 'Tailure in institutional relationships" and a

few state that "religious beliefs and activities" are causes for tenure termination. 62'

A more recent study also identified a variety of tenure termination causes.

These are arranged by order of frequency on the following table:
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Criteria for Termination of Tenure as Specified by Forty of
Eighty State Universities and Land-grant Colleges

Studied. 63

Criteria for termination of tenure
Number of
institutions

Immorality or misconduct 32
Professional incompetence 26
Neglect of duty 20
Financial exigencies 16
Incapacity or disability 14
Crime including treason 8
Discontinuance of department or program 4
Conviction of a felony 2
Dishonesty 2
Failure to perform the terms of employment 2
Rank insubordination 2
Conduct prejudicial to the institution 2
Refusal to perform assigned duty 2
Gross violation of professional ethics 2
Failure in professional growth 1
Failure in institutional relationship 1
Unprofessional action 1
Loss of overall effectiveness in university assignment 1
Bonafide reduction of staff 1
Failure to perform duties 1
Improper conduct injurious to the institution 1
Violation of academic standards and principles 1
Violation hfuniversity rules or policy 1
Failure to return from leave within the period specified 1
To illegally advocate overthrow of our constitutional

form of government by force or violence 1

Washington institutions similarly struggle with the definition of "adequate

cause." The reasons for which tenure may be terminated in Washington are

arranged on the following table, ranked by frequency:

52



Criteria for Termination of Tenure Specified in
Washington Private and Public Institutions

Number of Institutions
Criterian Specifying

Neglect of Duty 9

Incompetence 8

Immorality 8

Physical/Mental Incapacity 7

Conviction of Crime 7

Insubordination 5

Violation of Institutional Policy or Regulation 5

Misconduct 4

Dishonesty 3

Doctrinal Departure 2

Breach of Signed Contract 2

Inefficiency 1

Discrimination of rade, origin, religion, or language 1

Professional Deterioration 1

Member of Subversive Organization 1

In the community colleges tenure may be revoked only for adequate cause

and by due process. Beyond this, the statute cites three specific acts which

constitute sufficient cause: (1) any unlawful act of violence; (2) any unlawful act

resulting in destruction of community college property; and (3) any unlawful

interference with the orderly conduct of the educational process.64

The requirement that academic tenure be revoked only by due process

points to another prevalent requirement of most tenure policies. While tenure

may be terminated for major infractions, termination must entail the application

of the fundamentals of due process. It is in the implementation of such procedures

that the "adequacy" of the cause is determined.
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c. Termination Procedures

In their analysis of the tenure policies of American institutions.of higher

learning, Professors Byse and Joughin identify four distinct stages of tenure

termination practices:

Informal adjustment and conciliation;

Initiation of proceedings;

Hearing; and

Appeal. 65

Although some Washington institutions are revising procedural requirements

in their tenure policies, most specify these four stages in some detail.

(1) Informal Adjustment and Conciliation,'

Procedures for informal adjustment and conciliation are provided on most

Washington campuses. The University of Washington's are illustrative:

When a question arises concerning the termination of the services of
a faculty member who has tenure, first the appropriate dean shall
discuss the matter with the faculty member in personal conference.
The matter may be concluded by mutual consent at this point.

If the matter is not concluded, at the request of the dean or the
faculty member, an Advisory Committee may be called into
operation to offer its confidential advice to the parties. . . . The
Advisory Committee shall consult privately with the dean, the
faculty member, and others and shall proceed informally to effect
a mutually acceptable adjustment if possible.

If at any time during the preliminary proceedings the faculty member
requests that the formal proceedings be held. these shall be initiated
within one month or the matter shall be dropped.66
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Attempts to resolve the matter also may be made at the departmental

level. In the Community College Tenure Act no specific provision for informal

conciliation is made.

(2) Initiation of Proceedings

Formal dismissal proceedings are usually initiated in the form of a written

statement from the dean or administrator, functioning as the charging authority,

to the faculty member in question. This written statement is, in effect, a

statement notifying the faculty member of the specific charges. A hearing

committee may be designated. and, in virtually every instance, the hearing

committee will include faculty representation. In some institutions the committee

is a standing body, in other cases it will be an ad _ioc faculty committee speci-

fically empaneled to hear the dismissal case.

The usual pattern is to give the faculty member time (thirty days) to

, prepare his case. He may also submit a written response to the official charges.

The University of Washington Faculty Code's statement on proceeding initiation

is again illustrative:

A formal dismissal proceeding shall be commenced by a written
communication from the appropriate dean or comparable adminis-
trative officer functioning as charging authority to the faculty
member and to the Chairman of the Tenure Committee containing:

(a) a statement giving the grounds for dismissal with sufficient
particularity of the underlying facts to inform the faculty
member of the nature of the charges against him;

(b) a statement that if the faculty member makes a request
within thirty days of receipt of the charging authority's
statement, he is entitled to a hearing before the Tenure
Committee;
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(c) a copy of the Faculty Code including Tenure Hearing
Procedures;

(d) a first list of witnesses. 67

(3) Formal Hearing

Of the thirteen Washington institutions (four-year) requiring formal

hearings in their tenure termination proceedings, eleven specify that the

hearing boards must consist solely of faculty members. In one case the accused

faculty member has the option of being heard before a faculty committee or board

of trustees. The Community College Tenure Act requires that review committees

be composed of members of both the administrative staff and the teaching faculty,

but the teaching faculty members must be sufficient in number to comprise a

majority of the committee membership.68

Hearing procedures provide for t ,simony of witnesses, presentation of

evidence, rebuttal, cross-examination, taking of transcript, and counsel. At

the community college level, the relevant statute specifies that,

the review shall include testimony from all interested parties
including, but not limited to, other faculty members and students.
The faculty member whose case is being reviewed shall be afforded
the right of cross-examination and the opportunity to defend himself.
The review committee shall prepare recommendations on the action
they propose be taken and submit such recommendations to the
appointment authority prior to their final action.69*

*RCW 28B.50.863 requires the review committee to hear the case and make
recommendations to the appointing authority (the board of trustees of the district)
prior to final action. In a case in litigation at the time of this writing, a
Washington court has ruled that the review committee has exclusive authority to
make findings of fact, and the appointing authority is, thereby, bound by the review
committee's 'recommendation.'
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(4) Appeal

Provisions for appeal, the final major step in the termination process, are

contained in most policies, although the precise appellate authorities will differ.

Some schools provide for appeal to the President, other s direct appeal to the

governing board and still others involve both. Some provi. for automatic

governing board review of the hearing board decision, others require formal

request for such review. The appeal'procedures descrined in the University

of Washington's Faculty Code are elaborate, but they illustrate the efforts this

institution exerts to ensure exhaustive appeal procedures for tenured faculty:

At the written request of the faculty member or the charging
authority, the President shall review the case. (Then follows a
series of statements concerning the basis of his review,
opportunities to prepare and present briefs, etc.)

If the President affirms the decision of the Committee, the matter
shall be deemed closed unless the faculty member files notice of
the appeal of the decision to the Board of Regents within ten days. . . .

If the President disagrees with the decision of the (Heating)
Committee, he may reverse the Committee's decision, . . . and the
matter shall be deemed closed unless the faculty member files
notice of appeal of the decision to the Board of Regents within ten
days.. . . (T)he President may (also) return the matter to the
Tenure Committee with his objections specified. If the matter is so
returned to the Tenure Cpmmittee, it shall reconsider the case. . . .

If the decision of the President is adverse to the faculty member, at
the written request of the faculty member, the Board of Trustees
shall review the case. (Then follows a series of procedures concerning
such review, the preparation and filing of briefs, etc.)

If the Board of Regents affirms the decision of the Tenure Committee,
the matter shall be deemed closed. If the Board disagrees. . . (it)
may make a final decision to this effect and thereby bring the case to
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a conclusion, or it n:ay return the matter to the President for referral
to the Tenure Committee with its objections specified. . . . After
reconsideration, the (Tenure) Committee shall frame its decision and
communicate it in the same manner as before. After study of the
Committee's decision. the Board of Regents shall make a final
decision. 70

Appeal for tenured faculty members aggrieved by a decision of the hearing

board is also recognized in the Community College Tenure Act, suggesting

Legislative endorsement of this procedural element:

Any faculty member dismissed (in accordance with the provisions
of the Tenure Act) shall have a- right to appeal the final decision
of the appointing authority within ten days thereof in accordance
with (the appeal provisions of the Administrative Procedures Act.
Appeal is to the Superior Court .)71*

It is now clear that tenured faculty may be dismissed: It is also clear that

the safeguards against arbitrary dismissal, and possible infringement of academic

freedom, are elaborate. While the definition of academic due process employed

by the American Association of University Professors is more desiderative than

descriptive (Academic Due Process is defined by the AAUP as 'h system designed

to produce the best possible judgment in those personnel problems of higher

education which may yield a serious adverse decision about a teacher"), its

stress on faculty participation is realized in Washington institutional policies.72

*In 1971 the Washington Legislature enacted an Education Administrative Procedures
Act (RCW 28B.19.010, et. seq.). This act applies to community colleges as well
as to the public four-year schools. In the interest of consistency, the RCW 28B.
50.864 references to appeal in accordance with the State Administrat've Procedures
Act should be amended to refer to the Education Administrative Pr679dures Act.
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d. Frequency of Tenure Termination

Possibly because tenure termination is:an extreme sanction, possibly because

the procedures it entails are cumbersome, possibly because the probationary

period requirements are so effective that few inept faculty survive them, .

possibly because faculty members in trouble tend to resign rather than face a

hearing, or possibly because of a combination of these and 3thers, tenure

termination procedures are not often invoked. Tenured professors have

been removed through informal methods leading, to voluntary resignation, and

tenured professors have been removed through the application of formal

termination procedures, but not often. Although evidence on the prevalence of

incompetence among institutional faculties is lacking, it seems safe to assume

that termination procedures are either employed less frequently than warranted,

or they are employed with singular lack of success.

For the ten-year period 1960-1970, Washington four-year institutions report

the recorded dismissal of seven tenured persons. The distribution is as follows:

Tenured Personnel Dismissed From
Washington Four-Year Institutions

1960-1970

Stage Universities. 0

State Colleges 2

Private Institutions 5

Some tenured personnel have resigned after a question of tenure was formally

raised. While many, if not most, of these cases would not likely be matters of

record*, some are:

*Faculty representatives at Western Washington State College maintain that such
resignations approximate one per year, per 500 faculty.
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Tenured Personnel Resigning Following
The Raising of a Question of Tenure

1960-1970

State Universities 1

State Colleges 0

Private Institutions 5

Assessment of these figures must be tempered by awareness of several

characteristics of higher education. First, the probationary periods are long

and the review procedures governing the award of tenure, at least theoretically,

are more rigorous than many other professional sectors. Tenure is not awarded

to all. Second, the higher education community is generally more tolerant of

unorthodoxy in belief and life style than other social or professional segnients.

Hence, there may be less likelihood of termination than would. be the case in

other areas of endeavor. Third, extensive opportunities for informal resolution

of conflict exist, and these are buttressed by various opportunities for unobtru-

sive resignation. The effects of these opportunities are not apparent to the

casual observer. Fourth, because tenure termination procedures are involved,

lengthy, and costly, administrative officials may be reluctant to implement them.

Finally, while the President and the governing board possess the ultimate power

to hire and fire, fear of professional sanctions may induce caution.

7. Tenure, Incompetence, and Mediocrity

The presence of tenure termination procedures does not dispel the myth

that tenured teachers possess lifetime job security with few obligations to
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maintain profession competence. A belief that tenured professors teach

fewer classes, counsel fewer students, and spz'nd more time in nonteaching

activities than their nontenured colleagues is common. Such attitudes are

not restricted to the critics-of tenure. Even some of its stauncher supporters

recognize that incompetence and nonprofessional behavior exist among tenured

faculty. The University of Utah's Tenure Commission makes such an observa-

tion in its report:

The least satisfactory features of the tenure system, we have
concluded, arise in the post-tenure period. While the relevant
University regulations are calculated to facilitate dismissal of
tenured faculty members who fail to measure up to acceptable
standards of academic performance and professional responsibility,
actual results are not necessarily in accord with theoretical
expectations. Evidence presented to the Commission indicates
that instances of tenured incompetence, unacceptable academic
performance, or failure to observe professional standards of
behavior, do occur within the University from time to time."

A similar acknowledgement is made by Professor Machlup, a strong advocate

of academic tenure:

My doubts about the frequency and importance of cases of faculty
deterioration due to tenure must not be mistaken for a denial of
their existence. Some of us know of cases of this sort. We know
of professors who were once promising but have not fulfilled the
promise: they have, not kept up with.the progress it, their fields,
have not done any decent research in years, do not prepare their
lectures, do not carry their share of the burden of the department,
are not accessible to students; but, who, possibly, would still perform
satisfactorily if they were not secure in their jobs, that is, if their
contracts were subject to termination or renewal depending upon
performance. Hence, with due reservations regarding the frequency
and importance of actual cases in point, it must be granted that the
tenure system may contribute to some deterioration in the liorformance
of some professors and, consequently, may harm the institutions
which are stuck with the retrograde members of the faculty.74
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Professor William Van Alstyne (Chairman of the AAUP Committee on

Academic Tenure and Freedom) concedes, "(There is) no doubt that among the

tenured faculty a,.a many who are grossly incompetent or who teach from

yellowed notes." But he adds: "(that) no reason other than inertia prevents

Universities from eliminating this deadwood; these teachers stay on becLase

lin one sees fit to bring forth an appropriate complaint."75

The University of Utah Tenure Commission recognizes two approaches to

a Solution. The first involves abandonment of tenure and search for other means

t:) cope with faculty delinquency, means better adapted to the "eradication Of

:ptofessional inadequacy than the tenure system" and which would provide at least

:equal protection for academic freedom. The second centers on strengthening the

tenure system through post-tenure evaluation a*nd other modifications in practices.

The Commission recommends the second.76

The Tenure Commission's tack attests to the value of some recent obser-

vations made by President Henry Saltzman of the Pratt Institute (Brooklyn, New

YOrl ). Because of the pertinence to this discussion, his remarks are quoted at

length here.

A dean or department chairman in a university develops so close a
relationship with his faculty over the years that ambitious, energetic,
qualified teachers who earn tenure are frequently permitted to age
like fine wine, without being disturbed. . . . (T) he behavior and
attitudes of supervisors of tenured faculty--deans and department
chairmen--are the key-to the matter. These mem bers.of 'middle
management'. . . are either unwilling or incapable of properly
supervising, evaluating, and disciplining the tenured faculty. This
weakness gravely threatens the tenure system.
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Poor monitoring of the tenured faculty results not from ill will or
conspiracy. It is a reflection of a problem of human nature. Deans,
chairmen, and tenured faculty have worked and virtually lived
together for a long time. Often they are good friends. Indeed, senior
members of a faculty often constitute an extended family system:
Chairmen become godfathers to the children of tenured faculty
members and frequently help each other in times of illness or other
se. ..us difficulty. After a while, a familial, rather than a managerial,
relationship is established. 77

Like the Utah Tenure Commission, Saltzman points to the need for perfor-

mance criteria, discipline, and individual accountability in the post-tenure

period. 78
F

While many acknowledge a 'post-tenure letdown,' others are not willing to

readily accede its cause to tenure. For example, in addressing the problem of

professional deterioration after tenure is attained, Professor Machlup demands

empirical evidence of the linkage between the two. He suggests the culprit

may not be tenure but uninspiring work environments. 79

A number of factors probably contribute to professional deterioration. A

cause and effect relationship between tenure and profeSsional stagnation is not

easy to demonstrate, and it may not exist, but it is clear that the presence of

tenure seriously complicates remedial surgery, both on an individual and

collective basis.

Professor Machlup recognizes the potential seriousness of this problem:

Assume a new president takes office and finds a large part of the
faculty in the category of deadwood by the higher standard of
excellence (to which he aspires). To remove this deadwood quickly
would be difficult or, at leaet, very expensive. Some faculty
members may be willing-to accept premature retirement, others,
large separation payments (say, three years' salary) (sic), still
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others, assignment to nonteaching positions at the institution.
Such a program, however, may be too expensive for the institution.
and without such a program the unsatisfactory professors must be
retained until they retire on schedule. This involves waiting for
several years, and the president, however impatient, may have to
settle for a very slow improvement of the faculty. Instead of doing
it in three or four years, it may take him ten years.8°

This is a serious disadvantage of the tenure system, and it is one that should

not be minimized, but it is also a problem that can be exaggerated. The need

for a college or university to raise its standards across the board is remote.

The prevalent pattern is for some departments to reflect higher levels of

competence and prestige than others, and, accordingly, the need to upgrade

faculty is more likely to be faced at the departmental level.

Again, the existence of tenure clearly makes it difficult for a department or

an institution to replace mediocre faculty. Unless effective post-tenure evalua-

tion procedures are developed and employed. the alternatives are enlarging the

faculty (adding new while retaining the old) or awaiting the retirement Of the

less productive members. It is clear that tenure is an obstacle to faduIty

upgrading, and there is no easyvw to overcome it.
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E. The Legal Status of Academic Tenure

Academic tenure's legal status is a complex subject. It is treated here in

a brief and general fashion, with the focus on historical development and recent

trends in its definition. (For those who prefer a more complete or detailed

investigation. leads for further inquiry are footnoted. )81

Washington courts and legislatures have recent histories of supportive

responses to tenure. A state tenure law applies to teachers in the public schools.
-er

A -recently enacted Community C011ege Tenure Act applies to faculty in the two-

year public colleges, And, although subSequently vetoed by the Governor a

tenure act for faculty at the University of WaS-hington and Washington State

University (then the State College of Washington) was enacted by the 1945

Legislature. Finally, Washington courts have recognized the application of

procedural due process in tenure termination cases and, accordingly, the

tenets of academic tenure policies of the public four-year institutions.

1. Tenure and Washington Statutes

With respect to the public schools, the Legislature in 1961 enacted a

continuing-contract law, with characteristics of a tenure statute, to cover

teachers. The legislature's approach requires some explanation. Technically,

two statutory routes to academic tenure for school teachers prevail in this

country. The first, embodied in continuing-contract laws, provides for an

annual contract automatically renewed each year if the teacher is not notified of
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nonrenewal by a specified date. The second, following more closely the tenure

path, usually specifically prohibits dismissal except for stated causes and after
,.

the application of procedural due process, particularly, formal notice and a

hearing.82 The Washington Legislature combined elements of both, creating a

third path: Washington public school teachers are covered by a continuing-

contract statute that entails elements of an academic tenure law. They must

be notified of nonrenewal for the following term prior to April 15; failure to so

notify is tantamount to renewal. If the teacher is notified his contract will not
I

be renewed, the notification must specify the causes of the action. On request,

the teacher must be afforded a hearing within ten days- He may engage counsel

and produce witnesses, and he must be informed of the outcome of the hearing

(held before the board of directors) within five days of its conclusion. If all of

these conditions are not met, the teacher is presumed reemployed.83 Thus,

the Legislature has extended a form of tenure to public school teachers.

Legislative support for academic tenure is not limited to the public school

sector. The 1945 Legislature passed a tenure -act for the University of Washington

and Washington State University. This act, !House Bill No. 441, was brief but
.. _....,

comprehensive. It extended tenure ("the right of a person to hold his position

during good behavior and. efficient and competent service. . . not to be removed

therefrom except for cause") to all permanent teachers. Permanent teachers

were defined as professors or associate professors, assistant professors after
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three years of service, and faculty in the lower ranks who had been employed

for the four years immediately predating the act. Appointment from the faculty

to an administrative position, including the presidency, would not deprive a

teacher of his tenure status. The act provided that tenured faculty could be

removed for incompetency, neglect of duty, physical or mental incapacity,

dishonesty, immorality, or conviction of a felony involving moral turpitude.

Procedural due process was required in tenure termination cases. (Such due

process included service of notice and a hearing with counsel present.)

Hearing boards would consist of five faculty members selected by the faculty

senate. A transcript of the hearing and the decision had to-be transmitted to

the governing board within thirty days. Failure to meet this requirement would

precipitate a second hearing before the governing board itself. In the final

analysis, the question of removal would be determined by the governing board.

This simply-stated act contained most of the aspects of a comprehensive

tenure system. Although enacted, it never became law; the Governor vetoed it

because it might have jeopardized the postwar prospects of faculty serving in the

armed forces. In his veto message he stated that such legislation should-await

the termination of the war and the return of these veterans. Neither this act nor

another tenure statute for four-year institutions was subsequently enacted by the

Legislature.

Legislative endorsement of academic tenure in higher education was, however,

again manifested in 1969 when the Community College Ten- -e Act was enacted.
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This act is discussed elsewhere in this report, and it need not be reviewed again

here. Suffice it that the statute provides for probationary employment periods

(three years), award of tenure upon completion of the probationary period,

tenure termination only for cause, and the application of procedural due process-

notice and hearing--in tenure termination cases."

Since thg public four-year institutions are not covered by a state tenure

statute, the matter is left to the individual governing boards, presumably under

their statutory responsibility to "employ the president, his assistants, members.

of the faculty, and other employees of the institution, who, except as provided by

law, shall hold their positions, until discharged therefrom by the board for good

and sufficient reuson.."85 As stated elsewhere, the trustees and regents have

idopted tenure policies (or a 'nontenure policy' in the case of The Evergreen

State College) for each institution, and these (except for Evergreen) contain all

of the major components of tenure systems discussed above. Although they are

not statutes, they fall into the category of "forms of sublegislation with the force

and effect of law. "86

2. Professional Associations and Academic Tenure

Until relatively recently, the interpretation and application of public

institution tenure policies did not extensively involve the courts. T1,e reasons

for this were several. Until recently at least, faculty members were not considered

litigious by nature, the costs of formal controversy are high (usually borne
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personally), the burden of proof is often on the teacher, and judicial decisions

may not be reached for months or years after a faculty member is separated.

In addition, the extra-legal hazards are great: to sue and lose establishes a

record that may prejudice one's chance for employment or advancement. To sue

and win will not usually get the job back and is likely to warn other institutions that

the contestant is an irascible professor, having the same effect as losing87

Faculty members have sought judicial remedies, and some of the more

important court decisions are examined below, but the majority have sought

redress through professional channels; particularly the American Association

of University Professors, and the number of cases, reviewed during recent years.

by the AAUP tar exceeds the number heard in the courts.

Requests for AAUP assistance in local disputes are usually made either by

the aggrieved teacher (who need not be a member of the Association) or the

local (campus) chapter (in some cases, administrative officials of the involved

institution may request it). The AAUP usually attempts to present itself as a

neutral observer, at least igjtially, and in practice it is often accepted as a

mediator by both parties. Because of this stance, informal or private settle-

ments often result.

When mediation is impossible,- the AAUP proceeds through an investigation

by an ad hoc committee composed of teachers from outside the involved in-

stitution. These committees are not bound to the actual controversy; rather,

they are instructed to go beyond it and examine the general conditions affecting
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academic freedom at the institution. Hence, such matters as the adequacy of

the institution's tenure system, the overall attitude of the adniinistration, etc. ,

are frequently covered in ad hoc committee reports.

If the published report (reports may be published in the AAUP Bulletin)

records a serious situation that is not corrected before the Association's next

annual meeting, Committee.A (the Committee on Academic Freedom and Tenure)

"nay recommend that censure be imposed. Specific reforms are made requisite

to the lifting of this sanction. It will remain in effect until "the Association,

upon reexamination, determines that the general academit climate has improved,

minimum standards of procedural fairnesS are assured, and an appreciation of

academic freedom is developed. "88

A partial employment boycott may be the result of an institution's appearance

on the AAUP's censure list. Presumably, professors are reluctant to seek or

accept employment at a censured institution. The AAUP does not, however,

impose an obligation on its members to refuse such employment, since it believes

such action might harm innocent students and faculty members. In one case

'(St. John's University), the AAUP recommended that the regional accreditation

association reconsider the institution's accredited status in light of the AAUP's

findings; apparently this was an isolated event. 89

A number of American colleges and universities have been censured by the

AAUP. In its Handbook on Tenure, the Association lists 62 institutions censured

between 1930 and 1967. A lesser number of institutions are represented on a

listing of committee reports that did not result in censure. 90
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Washington institutions are represented on both lists, and AAUP censure

was extended to two of them. Central Washington State College wpm on the

AAUP censure list from 1940 to 1948, and Western Washington State College

was on it from 1941 to 1944. Committee reports were prepared on the

University of Washington, Washington State University, Eastern, and Gonzaga. 91

The tally for Washington is as follows:

Washington Institutions and
AAUP Sanctions

Censured:

Central Washington State College 1940-1948

Western Washington State College 1941-1944

Ad Hoc Committee Reports:

University of Washington (2) 1917, 1956

Washington State University 1937

Eastern Washington State College 1957

Gonzaga University 1965

A few additional incidents are not suggested by this list. In 1917, an effort

to censure Central failed to win a consensus at the annual meeting of the AAUP. 92

In 1956, the AsSociation indicated that earlier University of Washington actions

concerning the 1949 termination of two controversial faculty members should

have merited censure, but such belated action by the AAUP, especially in view

of the change in climate evidenced by appointment of a noted philosophical

anarchist to an honorary lectureship, was viewed as inappropriate.93
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The issues involved in these cases indicate the range of the Association's

interests, and. perhaps, something of the fragile nature of academic freedom.

In the 1937 report on Washington State University (then the State College of

Washington)-the issue centered on a novel written by a member of the englishr
department faculty (who had been notified previously that he would be reappointed

for the following year). The novel disturbed the dean and some department-

faculty members, and the dean ordered the book withdrawn from public sale in

the school book store. Two weeks later the president informed the faculty

member he would not be reappointed because of his involvement in a student

strike. The novel was mentioned during tile discussion. The AAUP found that

the late notice of nonreappointment violated standards of academic tenure, and

since it was the book that constituted the primary issue, the action denied free-

dom of expression to a faculty member. Further action in this case was not

reported, but since the College (University) was not censured, the case was

probably settled inrernally.94

The Western Washington State College case is a comparatively rare example

of AAUP intervention in the dismissal of an admini. :rator. The president of the

college was dismissed in 1939, largely because of a series of charges filed in

935 against him and various faculty and students by five Bellingham citizens.

The Board of T.rustees exonerated the president of the charges in 1938, but it

subsequently informed him of his termination. The only charges mentioned in

the dismissal notice were those filed by the five citizens. According to the

AAUP report, the Governor either was or became an opponent of the president
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of the College and sought his dismissal, or the trustees yielded to pressures

from the president's critics. The AAUP report pointed to the power of the

Governor to dismiss trustees as a source of control over the institution, and it

recommended legislation that would preclude the repetition of such incidents.

In defending its involvement in a case centering on dismissal of an

administrative official, the AAUP stated it would continue to do so when "the

dismissal of such an official indicates the existence of improper control of an

institution, political or otherwise, threatening the academic freedom or the

tenure of the faculty, or freedom of speech in connection with the educational

program of the institution." Censure was imposed. and it remained in effect

until 1944. Sin Ce there was no annual meeting of the AAUP that year (because

of the War), specific comment on the decision to withdraw censure is lacking.95

The remaining censure case involved a Central Washington State College

professor who departed to travel in Mexico before the close of the spring term,

and who did not give final examinations or attend commencement, as required. He

was charged with being absent without leave, defiance of executive requests, and

infidelity of service. The AAUP found no substance to the charges; instead it

reported evidence of misunderstandings regarding permission for the professor

to be absent from the commencement exercises. The Association felt that such

absence, even without permission, was insufficient to warrant dismissal. Its

censure continued in effect until 1948.96

These cases illustrate the role of one professional association, the AAUP,

in controversies occurring in Washington institutions. Again; until recently
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professional associations were more actively involved than the courts in

tenure termination cases, largely for the aforementioned reasons, buethis

does not mean the courts have been silent, nor does it mean these trends will

continue.

3. Tenure and the Courts

While judicial statements on academic tenure have not been extensive,

they appear to be on the increase, particularly as nontenured faculty, turn to

the courts for clarification of their employment relationships. In considering

-how the courts have viewed tenure it will be helpful to review rulings on the

employment rights of tenured and probationary faculty separately.

a. The Courts and Tenured Faculty

In most major cases on faculty dismissal heard from the end of the Civil

War through the first half of the Twentieth Century, the principle that 'trustees

and regents, unless the statutes provide to the contrary, were empowered to

dismiss professors at will" was upheld.97 Notable departures did not occur

until mid-century. An example is a 1954 case involving dismissal of a tenured

faculty member from the University cif Nevada. The professor, head of the

biology department and president of the Nevada chapter of the AAUP, was opposed

to the relaxation in admissionr, policies advocated by the new president, aid he --
criticized them through an article published in a national journal. ,Informed b / the

president that his concern should-be biology and not admissions, the professor
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was subsequently notified to Ams.-. s- -e the governing board at a hearing on

his continued employment. r when the: board found him guilty

of 'insubordination.'

The pro.fessor successfully ar. .1 to the courts: the governing board's

order was vacated by the Nevada S ;ourt on the basis that the professor's

actions were his legitimate prerogative. For the court, differences of opinion

between a teacher and an administrator did not justify termination of a tenured

appointment 98 The case centered on adequacy of cause for tenure termination,

but it revealed judicial recognition.of academic tenure.

Washington case law appears to accord with national trends. One Washington

case is frequently cited in reference to judicial rulings on tenure. The case,

Nostrand vs. Balmer (subsequently, Nostrand vs. Little), 99 while also not

directly involving tenure, recognized the right of tenured faculty to due process.

The controversy inv.Ived two University orWashington profes- who

contested the constitutionality of a state law requiring faculty (and employees)

to swear to a loyalty oath. In.upholding the statute's constitutionality, the State

Supreme Court ruled that (1) states have power over public schools and public

institutions of higher learning, including the power to protect students against

tha possible exercise of subversive influence by their teachers, and (2) they

have the right to investigate the qualifications (including the. loyalty) of employees

paid by public funds. It ruled that the University must require the professors

to sign the oath.
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The :ase was appealed to the U.S. Supreme Court on the ground that the

act was violative of due process provisions of the Federal Constitution. since it

provided no hearing by which an employee could explain or defend his refusal to

-take the oath. The federal Supreme c0117 Vacate.. the state court's judgment

,and remanded the case to it for passage on the question (justice Douglas

;dia. Senting).

On reconsideration, the Washington Court recognized that the two professors,

Who had never actually refused tb take, the oath, had certain tenure rights. It

tated there was no Vested right to public employment in the State of Washington,

"Unless ernp*Feshave-solne tenure rightS provided_by law." Aside from such

tenure rights, the power to discharge was absolute. Public employees refusing

to- sigli the Oath were iiOt entitled to a hearing. But if an employee had tenure

tights, then he must be afforded the 'tearing his contract of employment (his

tenure) called for. For the Court, these tenure rights (University of Washington)

included the right to written notice of charges, a hearing, the right to counsel,

etc. Removal could be only for adequate Cause. While refusal to sign the oath

Might constitute adequate cause, this could not_ be determined, without_the

_application of the required procedures of due process. By implication, nontenured

professors were not entitled to these safeguards unless also required by

governing board policy. Hence, institutional authority to gra t tenure, and

thereby certain employment rights not afforded other pubtfe-employees, was

Upheld by the courts of this state, and the rights of tenured professors found

a place in Washington case law. I
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b. The Courts and Nontenured Faculty

The above opinions do not settle the procedural rights of nontenured faculty.-

if anything; they suggest there are none. If s is the case, it is an-assumption

being increasingly called into question. The ruling in the Nostrand case was

that procedural due process, in accordance with the relevant tenure policy, had

to-be followed when dismissing tenured personnel. It now seems evident that the

courts may require the application of some form- of procedural due process in

cases involving nontenured facility disinissals as well.. While this has not yet

ben- unequivocally held by the Suprerhe Court, its recognition seems reasonably

certain, especially if violation of constitutional rights is alleged. Indeed,

Professor William Van Alstyne (Duke Law School) concludes that affording

procedural due proces-S perscins facing discharge from public "employment has

been virtually decided. For him, the "remaining issue is the determination of

the extent and form of procedural due process on a case-by-case basis.,100

The question is not whether an institution may fire a nontenured faculty

member (or a tenured faculty member for cause), but whether. it may do so in

an 'arbitrary and capricious' manner: whether it may simply refuse to renew

the contract of a probationary teacher or whether, in so doing. it must provide

a statement of the reasons for the action and opportunity for hearing. Present

judicial disagreement appears to be over which procedures, if any, must be

afforded nontenured academicians in the event their public educational employers

decide not to retain them. On the basis of recent court (and a National Labor

,Relations Board Examiner's) decisions, some procedures will be requited.
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In an attempt to resolve conflicting decisions in the lower courts, the U.S.

Supreme Court is hearing (Spring, 1972) two cases involving the dismissal of

nontenured professors.

The first ('The Sindermann Case"), concerns a teacher at Odessa Junior

College whose contract was not renewed for the 1969-70 school year. He

claimed that the college administration did nei. reappoint him partially because

of his association with a grdup seeking to convert his junior college into a four-_

year institution (a move opposed by the president and the governing board). As

president of the Texas Junior College Teachers Association, Sindermann was

fired because he took time away from his tea duties, presumably without

permission, to testify before the state legislature. The college administration

said it owed no contractual obligation to Sindermann since the college had no

tenure system and all teachers were on one-year contracts. The district court

agreed and dismissed his suit. The Court of Appeals, however, reversed the

ruling claiming that, "Wlw.- is at stake is the vindication of constitutional rights--

the right not to be punished by the state or to suffer-retaliation at its hand because

a public employee persists in the exercise of First Amendment rights. ,,101

This finding runs counter to the holdings of other courts (hence, the

'judicial disagreement'). The Tenth Circuit Court has held that nontenured faculty

members have no rights after the expiration of their contracts, "even if the

reason for their nonreappointment was their exercise of a constitutionally

protected right such as free speech. "102 The First Circuit Court requires a

detailed statement of reasons for nonreappointment and access to one's file,

78



but it does not require a hearing. The Fifth Circuit Court has held that if the

nonreappointment occurs because the teacher exercised his constitutional

rights, then he must be afforded the full hearing required in tenure cases.103

A second nontenured professor dismissal case will also be reviewed by the

Supreme Court. In this, the "Roth Case" (Roth vs. Board of Regents), a U.S.

District Court order to Wisconsin State University at Oshkosh (now part of the

University of Wisconsin) to grant a hearing to a nontenured faculty member whom

it had not reappointed is being appealed. The teacher claims the nonrenewal

decision was in retaliation for his criticism of the-University. Roth was an

assistant professor on a one-year contract, without tenure and in his first year

of teaching. He was notified of nonrenewal five months before the end of his

contract (in ample time to seek appointment elsewhere). Moreover, he was

unstigmatized by published evidence playing on his reputation or character,

facing no grave hardship in finding employment elsewhere, on a one-year

contract, and being not renewed rather than terminated during the term. In

spite of the University's apparent need to preserve discretion in evaluating
4

probationary faculty before granting them tenure and fear that elaborate due

process in nonrenewal cases might force on it a form of instant tenure, the

Court concluded that procedural due process required a statement of reasons for

nonrenewal, to be provided on request, and a hearing for the teacher to respond

to the stated reasons, also to be provided on request. The Court's statement

on the hearing illkstrates the concept it envisaged:
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At such a hearing the professor must have reasonable oppo unity to
submit evidence relevant to the stated reasons. The _burdet. of going
forward and the burden of proof rests with the professor. Only if he
makes a reasonable showing that the stated reasons are wholly
inappropriate as a basis for decision or that they are wholly without
basis in fact would the university administration become obliged to
show that the stated reasons are not inappropriateorth61 they have
abasis in fact- .
One further case, Poddar vs. Youngstown State University, should be

considered. here. Poddar, an assistant professor at Youngstown State University,

a native of India and a naturalized American citizen, was notified in June, 1970

(one year's notice) that his contract would not be renewed at the end of its term.

June, 1971. The University declined to give him a statement of the reasons for

its action,_ claiming that such notice would be in violation .1 the institution's

rules and regulations. Poddar argued that the University's actions, nonrenewal

and refusal of a promotion, were-prompted by his criticisms of discriminatory

practices and his efforts to organize the faculty. Thusl, they violated his First

Amendment freedoms and his civil rights. Moreover, in refusing to spec .fy

the charges and afford him a hearing, the University violated his rights to due

process under the Fourteenth Amendment.

The U. S. District Court held that "the defendant university's termination of

plaintiff's employment, by failing to renew his contract of employment without

disclosing the reasons for such termination, constituted arbitrary and capricious

conduct prohibited by the due process clause of the Fourteenth Amendment, and

violated plaintiff's rights under the federal civil rights statutes. "104 The

Court enjoined the University from refusing to renew the contract until Poddar
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was given a statement of reasons for his dismissal and an opportunity for a

hearing to contest the decision. At the hearing he was to have the-opportunity

to be present with counsel, to submit relevant evidence, to confront and cross-

examine witnesses, and to'be notified of the decision within a reasonable time.105

Such rulings are coming not only from the courts but from at least one

regulatory agency as well. Recently, a National Labor Relations Board examiner

ordered the reinstatement of three nontenured faculty Inc.abers at Lawrence

Institute of Technology (a private college in Michigan) because nonrenewal of

their contracts was attributable to their roles in organizing faculty, specifically

their activities in the local chapter of the AAUP. The examiner stated that in

not renewing their contracts the college had violated the National Labor

Relations Act prohibiting employers from interfering with employees' rights to

organize and engage in collective bargaining. The ruling, reportedly to be

appealed by the institution to the full NLRB, reprerents the first application of

the act's pm. isions to an institution of higher education.106*

There are, again, rulings on the other side of the issue (e.g. Schultz vs.

Palmberg, 107 a Wyoming caF, in which the court ruled, "A teacher who has

not had the privileges of tenure incorporated in his teaching contract simply

cannot claim the benefit of tenure if such a system is to survive at all."),

a trend to the option of due process in 911 cases of nonrenewal is evident.

If this trend continues, it seems likely that many of Washington's public

four-year institutions' procedures for probationary faculty appeat'will prove

*This ruling was overturned by a special three member panel of the NLRB on
April 6, 1972. The panel held that LIT did not engage in unfair labor practices
when it refused to reappoint the three faculty members.
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inadequate. These appeal procedures are usually less clearly defined than

those applying to tenure termination cases, and specific requirements for

notice and hearing are not often provided.

There are a few exceptions, although most are recent. The University of

Washington's Faculty Code was amended during.the Fall 1971 term to provide

nonteniired faculty members the right to a hearing before one of two committees,

depending upon the nature of the issue. Improper nonrenewal cases are heard

by: he Tenure Committee, and regular tenure termination procedures are

followed, except that the burden of proof is on the nontenuredfaculty member

(were he tenured, the burden would be on the charging authority). Other cases

are heard-by the Grievance Committee.

Recently adopted procedures at The Evergreen State College are also

relevant (Evergreen does not employ tenure in the traditional sense. and these

provisions apply to all faculty). A person whose contract is not being renewed

'ration, or nonrenewal of contract, would occur only in cases of lack of

professional development, etc.) is entitled to an adjudicative procedure,

initiated only at his_ruquest, providing for a hearing, appeal, etc. In all cases

of nonrenewal a statement of reasons accompanies the notice. This must be

forwarded one year_prior to lapse of the current appointment (Evergreen faculty

-appointments_are normally for three years).. Evergreen's procedures for

'probationary' faculty appear to be the most complete of the public institutions.
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Somewhat in recognition of apparent legal trends, the American Council

on Education recently published guidelines concerning written reasons for the

nonrenewal of untenured faculty members' contracts .108 An important dis-

tinction between statements in 'termination' cases and those in 'nonrenewal'

cases is drawn. "Unlike statements in contract termination cases, statements

of reasons in contract nonrenewal. cases are explanations, not charges of

wrongdoing or incompetence. Statements of reasons formally need be no more

than a simple indication of fact: 'The institution has deleted the program in

which you serve, - or 'Under prescribed procedures, you have been judged not

to have published sufficiently for retention.109

This distinction reveals that important differences between tenure r

termination and contract nor renewal remain, and. acrnrdingly, tenure retains

something of its traditional substance. At the same time, the extension of

procedural safeguards to all members of the teaching community abolishes a

major logical fallacy in a system built on the argument that tenure is essential

to academic freedom --the denial of tenure's safeguards to the most vulnerable

segment of that community.

Thus, while the courts have not extended tenure to probationary faculty,

they have virtually prohibited their dismissal, actually the dismissal of all

faculty, for the legitimate exercise of their Constitutional rights. Hence, it

seems clear that academic tenure is not threatened by the courts and there

seems little likelihood that it soon will be invalidated.
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III. CONCLUSIONS

Tenure is variously blamed for many (if not most)wot theproblems of

higher education; this blame is misplaced. Tenure is not the cause of the ills

of academe, imagined or real, although it can contribute to them To the extent

that it conduces to sloth or mediocrity, confounds the elimination of incompetent

faculty, diminishes - professional :IL or denies accountability, and tenure

does some of all of these, it will figure in these ills.

Tenure is usually presented-as-the-shield of academic freedom. But as an

indispensable safeguard.to academic freedom it has been oversold. Tenure has

failed to withstand concerted attacks on academic freedom in the past, :,end its

presence is unlikely to preclude repetitions in the future. But if tenure were

abolished, the effects could be serious and widespread. Institutions and systems

would be subjected to censure by professionut associations. Faculty members

would turn to union prganization and collective bargttining in increasing numbers,

and administrators would have to find extra` funds for increases in salaries as

faculty sought recompence for the employment security previously provided by

$5.

tenure. Because of these effects, and others, and because it is an important tradition

in American higher education. tenure is not in danger of hasty abolition, nationally

or locally.

Because tenure's emphasis has been on the 'academic freedom argument,

little recognition has been paid its employment security aspects. Tentire

proCrdes a form of job security for those who have it, and, as such, it accords

84



With merit systems in the public service and the employment security afforded

by collective bargaining and union organization in the private sector. But there

are differences. Required probationary periods bear little resemblance to other

sectors, and elaborate requirements for faculty involvement in award and

termination processes render tenure unique among employment security systems.

This dimension, faculty involvement in,virtually every aspect of tenure, is

at the bottom, of most criticisms of it. Faculty involvement in such matters limits

managerial discretion and minimizes accountability. These conditions, though

tempered by other cOnsidetations not evident to those uninvolved in campus

decision-making processes, provide focal points 'ritics of tenure)/

It is within the purview of a state legislature to prohibit academic tenure on

publiCtampuses. No legislatiVe body has. taken such action, and it seems likely

thatnone soon will. Aside from the confusion such an act would precipitate, it
1

would run counter to the stance that legislative bodies nationally, and in

Washington, have taken on tenure. Traditionally, the ..ctionS of these bodies

have been supportive, and tenure systemS are embodied in public law across the

land because of them. Moreover, the courts appear to show signs of increasingly

protective postures on the application of procedural due procesE to tenure

termination and contract nonrenewal cases.

The most likely sources of problems in Washington tenure policies and

programs were discussed earlier. These involve probationary periods of
4.4

differing and sometimes brief lengths, the lack of middle ground between tenure
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and probation, tenure among the nonteaching segments, the lack of procedures

for notice and hearing in probationary faculty contract nonrenewals, the absence

of comprehensive post-tenure evaluation programs, and the cumbersome nature

Of tenure termination prodedures. While-few institutions manifest shortcomings

in all of these particulars, all reveal evidence of shortcomings in some.

These are some of tenure's negative facets; positive findings are also

apparent. In terms of some of the more popular misconceptions, it is clear that
_

tenure is not as automatic or pervasive as many assume. If all teachers are

-COunted, slightly more than one -third have tenure. If only full-time teachers

are counted, the percentage rises to one-half. It is evident that tenure is not

awarded, willy-nilly to ail who choose careers in higher education. This finding

is borne out by the extensive teaching experience of tenured teachers. Most have

1- more than six years, and an impressive percen .e has more than twenty.

Accordingly, evidence of tenure's abuses, with the exception of a low incidence

of tenure terminations, is sparse.

This does not mean that tenure as practiced in this state can stand no

improvement. Modifications designed to improve efficacy and achieve more direct

accountability haVe been proposed in °titer geographical areas. Several seem

appropriate to Washington.

Most tenure problems are amenable to practical Solutions. The recom-
i

mendat ions of this report accord with that conclusion. In all instances they

involve modifications designed to correct inconsistencies and render tenure

systems more accountable.
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A. Tenure With Accountability'

1. Probationary Period Requirements

. Required probationary periods in Washington institutions range from

none (in the.case of Evergrleen) to three years (in the community colleges), and.

fiVe, six,. and seven years in the four-year schools. The shorter probationary

periods (three and five years, which, in terms of forcing-a-decision, are closer

to two and four years) may be inadequate. Problems can occur as the short

probationary period forces a tenure decision before formal training requirements

(are
met, or before scholarly competence is proved.

Tenure in the coratminitY colleges involves particularly brief probationary

period requirements, and the tenure award process, governed by statute, appears

the most automatic of any in Washington higher educatio3i. The law requires

notification of renewal prior to the last day of the winter quarter (mid-Match).

Once the third year of teaching is completed, `enure must be granted. Thus,

the actual maximum probationary period in the community colleges approximates

two and one-half yedrs (since the decision is made during the third year). This

ia'not much time to decide on a lifetime commitment.

These comparatively brief probationary period requirements should be

reexamined. There is little agreement on what constitutes an adequate proba-

tionary period (although the AAUP accepts seven year's), and some differentiation

between the community colleges and the four-year institutions may be justifiable.

But even so, the current throe-year probationary period is probably inadequate.
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2..Notification and Hearing for ,Nontenured Faculty

A deficiency that may increasingly haunt institutions is the lack of

provision for notice and hearing in cases of probationary faculty contract

nonrenewal. Few institutions require this, and the Tenure Act does not provide

it for community college faculty. While it cannot be definitely stated that the

courts= will require such procedures, since th' _sue is in litigation, the

propensities of many of the lower courts are clear.

Such requirements are viewed with alarm by same college officials,

partiCularly as they envisage the application of existing -,iilre termination

proCedures to all probationary faculty, thereby raising the spectre of 'instant

tenure.' However, while the institutions may lose some of their flexibility in

summarily dismissing untenured faculty, this need not be the same as instant

tenure.

Unless the courts specify more rigorous requirements than they have so

far, important procedural distinctions between tenure termination and probationers'

contract nonrenewal will remain. Guidelines prepared by the American Council

on Education demonstrate this. They involve the routine assembly and filing of

information necessary to decisions concerning contract renewals, the development

of appeal procedures, training in these procedures, designation of institutional

spolesmen, written criteria for personnel actions, the avoidance of unacceptable

reasons for nonrenewal (denial of Constitutional rights), written statements of

reasons for nonrenewal (which, unlike termination cases, are explanations, not

I
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charges of wrongdoing or incompetence), and special machinery for the handling

of disputes.

A recently adopted AAUP statement on contract nonrenewals echoes these

themes. It requires advising the new faculty member of the substantive and

procedural standards underlying renewal and award of tenure. He is to be

informed of the time such decisions are normally made and given an opportunity

to submit material he feels will be helpful. Should his contract not be renewed,

he is to be tKatied of this in writing and, on request, advised of the reasons. He

should also on request, have an opportunity for reconsideration.,by the decision-

making body.

The objective of these procedures, and many of the recent court decisions,

is determination of whether nonrenewal violates a teacher's academic freedom.

The suggested procedural steps are less demanding than those applying to tenure

terminations. There need be no hearing before a panel of tenured faculty, for

example, and the burden of proof is on the probationer.

Whatever else, academic freedom. and constitutional rights are as impor-

tant to the probationer as they are to the tenured teacher . While these

procedural steps are not tantamount to tenures they diminish latitude for

arbitrary and capricious action and provide probationers with some of the

safeguardidemanded by others in their profession. Accordingly, a review of

existing contract renewal requiremeits in light of apparent judicial trends is

clearly warranted.
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