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1. INTRODUCTION

-~

Academic. tenure-is under concerted-attack from-several quarters, -academic

. . _and fonacademic. Within the edug_‘:ati(")nal.eStabliehment"recémmendatidns for-tenure's:” —

g o reéxamination-aré part of virtually every inajor-report; For.example, the

3

/American Council on.Education’s Special Committee-on-Campus Tensions (the

\YE] CRCE]

" Litowitz Comimittee) contends:

Tenuré policies, concerning-a faculty member's right to-hold his-aca-
-demic appointment - -until.rétirément once- -competence: has: been-demon =
] strated:(éxcept-when _extrémé malfeasaiice has-béen-gstablished by-due
o process); need:to:-be reappraised.. The_ justifi, ation-for-tenure is:thé

. cricial-protéction it gives:to-academic. freedom: Professors-who.
_espouse-unpopular- views:must-be-frée from: repr1sa1 Tenure-was not
devised-in.ttia spirit-of-tradeé-union systéms.to- guarantee ]Ob security.
But it has-¢omie to:serve:this- fiinction too, -ai: ascost. It:someétimes.
‘has-beén d-shield:for-indifference-and:néglect. of: scholarly duues At
-a-time:when an. 1ncreas1ng number-of-téachers, espec1ally in-the .com=
) ~ -munity- colleges-and:the state- colleges, are otrganizing; for:effective

: ‘bargaiiing,. thé:Committeeé- “recognizes that a: challenge to-the: ‘present

: - ! © .- . coiicépt -of‘tenure: is-no-small. mattér; .that the issués-involved-are. : -
) complex-and. difficult to: resolve, -and-that .a- satlsfactory ‘golution-must

l// e maintain effective - safeguards for- academlc freedom- . . - Standards g

for awardlng ténure - a-mattér of institutional autonomy--need TR S,
‘broademng to-allow- greater .consideration: of teach1ng ability—Scholarly ;
commiunities must be:-protécted as- effectlvely as ténuré - now protects: ) .
individual-scholars .1 '

“The Présidetit's Commission-on Campus Unrést (the Scranton‘»Commlsslon)
' makes-a similar ,ré(:ommenqation; : o - o

As -one-means- ofmlmprov1ng~the quallty -of. teach1ng in. h1gher -‘education;
we-urge- recons1derat10n ofthe pract:ce of- tenure: Tenure has. ‘strdng
wJustlﬁcatmns ‘because of’ its_role-in- protectlngathe academic freedoin
of senior faculty-members. Bt it-can-also protect: practlces that de=
tract-from-the institution's- prlmary functlons, that- areiunjust o
" students, -and-that: grant: faculty niembets a- freedom from -accounta=
*b1l1ty that woiild:be unacceptable for- any other- professmn 2




o
' A’'imore recent report‘,, ‘that ef .ttg‘eaNe\vﬁian~'Corhrf1ittee, ea,lls"fbr changes in-
Lreci‘q;itmeht'té:allgw univergities.to "leaven thf;ir'faéuvltiets:\i’iith practitioners .
. :Who are-outstanding in their jobs and-eager to-bring- ingenuity to bear on trans-

.i‘nittiﬁg their own céinpetence‘ahd’c'onf’idénce"féhd, thereby recom'me'nds, "a

;
5

reV1s10n of standard tenure. pohc1es--lead1ng to short=term-contracts for-at

‘least some- categnrles of faculty p031t10ns i3 L -

e

From the ndnaéédemieseétér; particularly the mass-media, -comes such.
-Statéments-as; ""a’iﬁiost:eiierycam'pgszhas:'them ;. incompetent prol_’e‘ssors:Who

cannot be- f1red, §much less. shamed- ‘into- “quitting. Losers by-ali:ost-any- academlc .

,ﬁ,a-r

standard, theyxare actually winnérs:of academe '§- ch01cest prlze' tenure (from.

:thé Latin- tene,re,, meamng%to hold:or- keep) i The Wall Street ]ournal, pomtmg

to the- mab111ty of academic¢ departments: to- -rid: themselves ofextrar - fagulty
:(thc}se 'Withéijft-eass'ig‘nﬁje,hts‘z dﬁeftg‘ ;heYc(anversiaﬂ—;of—: requiredicbij rses-into-élec-

t‘ives);be,c"é_zﬂus_e‘,offthei;g'jtjem‘ired:status; .states, "fforitheSefahdiotHer reasons,:

tenure, long-one:of-académia’s iost-chierished traditions,. 1is:§uddenly under
) attack: . . . And; while-nobody-éxpects: the-onslaught to dislodgé overnight the. ' B
cornerstone of-a¢ademic fréedom, . it is {increasingly-doubtful thatsteniire can

:su'rvwée muéhzl"dngé r-in-its-present-form.">.

R > _—

> Sharmg thé-concerns: of thé eéducational: éstablishment- and the ‘media, several

v n

State-legislatures have called for-studiés of tenure. Du'_rin’g;thé 1971 légisiative

-

: © 'séssion; the Washington-House of Representatives-adopted-a resolution réquesting

- the Council on Higliet Education-to undertake an-examination of academic tenute

LEN
RV

in Washington-highet education: This resolutions House Flgor Résolution 1971-110,




aspects. It-describes the extént of-ténuré:in' Washington institutions, public-and .

restates:some:of ‘the-views: off»the?—LinoWitz and-Scranton Committees:

WHDREAS, Académic tenure--the right graiited-a- faculty nienber,
unon demonstration of his competence, to-rétain his appointment antil :
re51gnatlon or retiremént<:is:a subjéct of growmg concern:to pexsons. ; N -
_.both within and w1thoutf the éampus environment;.and: 8

'WHEREAS, The primary justification-of tenure lies it the proiec:
~tion it-affords a. faculty mermber-in the éxercise of his-acadéeniic :
_ freedom; and- . . : : : .o

WHEREAS,. Although tenure was-not initially concewed as a
-guarantee.of job.security, .some- miay feel it.has.come-t6 -serve- this
" function, -and-aszsuch, it'may-have become a slueld to protect ta¢
incompetent-or -indiffererit scholar,hand

‘hWHEREAS, The: publlc may- rlghtfully expect-that it is. supportmg

faculty members:- who ‘have: professmnal competence and. deep dédica=
tion:to. thexr students;;and

-l
[

1«
1

WHEREAS,. An:increasing umber. of national-authorities and:
-associations-are-calling forrstudy-of-the: problems associated:yiith ‘
tenure, :andifor-a redéfinition-and- broademng of the :standards-for ' ' - - .
:granting tenuré; ‘ - E

-NOW; THEREFORE BE.IT'RESOLVED, By-the-House-of
‘Representatives; -that- the- Council on Higher:Education ‘is: ‘reqestéd
‘to-undertakeé a-study of the: problems ‘and:issues. ifivolved:in tlie
subject:6f-academic- tenure in Washington- State institutions of: higher .
learnifg:

:BE: IT EURTHER: RESOLVED, “That the-results-of-the - Counc1l'
Study- and:its recomrmendations-be:presented to the- leglslature for-
its.consideration. ia; :January, 1972

Fa

+

“This report is in response to ' HR: 1971-110; it-examiries academic-ternuré-in

Americaii-higher education-and réviews arguments-associated:with:its particular

private; ;wo:iyeariﬁandifour-year; 'a,ndéi‘tfsommarﬁizeé-and—djscu,ss’es—the;téﬁure

~cgnclusv;ions,aands,re,commeﬁdations i§_preseiited.



*

That there is.controversy over-academic tenure: is clear; undérstanding: of

its: complexity is'less in evidence. For at least.the.past half century; -acadeinic

‘ ~ —
3 ‘tenure-has.-been presented-as:-the cornerstone.of academic freedom in-America.
19 T .
i The:-importance of academic freedom to the:unfettered operation.of institutions 1
Tof higher léarning is generally accepted. The: impoxrtance of tenure to academic. :
) - .
- ‘freedom:is-less settled. The major -objectives of this report are.the examina- - :
tion-of these-relationships and, through such examination, enhancement of:
3 , undérstanding of this compléx:perquisite-of higher education's professionals.
. -
? :
- - . :
- ’ -
3
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11.. ACADEMIC TENURE IN HIGHER EDUCATION

“Tenure-is a-means to certain ends; specifically, (1) freedom of teaching. '

and research and of extramural activities, aiid {2) a sufficient degree of-econo- .

‘mic-security:to make. the:f(teaching);professid%x attractive to-mer-and women-of
A .ability: Freedom-and ecciiomic security, herice, tenure, gre indispensible
‘the success-of-an institutionzin fulfilling its obligation.to-its students and i
society. 6 This-statement, the: ngwi;':ott_hﬁé;A:ﬁe‘rican;Ass'ioci'a;ipn of Umiversity
 Frofessors, is-the most:generally recognized-and-utilized conceptual guidelit..-
z;'o’r:ac,ader,hic’:t,enu,;e,-:i’n*Ame:icap'highe,t education. With thése words; the
AAUP (jointly with the American Association of Colleges):lirks tenurz and
| ;iac‘adeniic* freedom, 7i'ep;derivng,,th¢ former. essential-to-the:latter.
fAs;sug_f;cStedéc‘:grliei‘:r. -academic:tenure condys;es?y.tozpolariz,ationa Itis.
-attacked as *a-uniqué system of employment 'sécu:i!v:(éonferfing)isigtii,ficént
benefits:(¢.g. -assured lifelong émployment) upon:facuity- members, while
réquiring few, if any, reciprocal obligations." Defenders insist that academic
freedom.cannot be realized-without tenUre;—therefgte; attacks on‘tenure.are
attacks Qnra’c‘.aﬁdgmii_c freedoin and, hence, 7p6t‘é_ht,iawliy:"i,ri‘espo‘nsiblg;'7
The"presumption of this ¥éport is that-academic-tenure is more than a
‘utjiquers‘ySt‘;,r’n—,df employment security": it.is a phenomenon.with an obvious.
.and. important relationship to academic. freedom. Atthe same-time, it:ié‘
‘believed that alternativés with pétential éificacy can be ¢Onterﬁplated;Aan)q‘th§s¢
‘need not be demonstrated “"manifestly more eifective” safégiards-to academic

~ freedom- than tenuré-to be-considered “responsitle 8

;'57_4;

oo




SR A. Aeeqemlc ’I‘enure" Defmxtlons and Practlces : f
7 Academié tenure-in Amenca is-comparativeély niew;-the fll'St carefully
artxculated statement Wwas presentéd:in 1915 by the then: ﬂedglmg AAUP.

At that time the AAUP Was Ioss representative of the total academic.community.

jf ] than is athe‘.casgtgc;ay. College-anid.university presidents and-deans were not

Sa - - B

g -¢ligible-for membérship, and, the initial stateinent on tenure was “the result of

4 . univerSity professorial thirking."S T’he~AA1JP"5s’;f¢gr,@_chep;tsof: teniue was introduced

in'the-following form: ’

. - ’ ‘In} e\;ery institition there should:be. an. unequlvocal understandmg as. ‘ :

3 to.the term -of éach appomtment -and:the.tenure-of- professorshlps and

- associate. professorshlps, -and-all. positions above-the rank of instruc-

e e _ - . tor:aftér-ten.-years- of SErvice- should ‘be permanent.9

7 : vAWlii'l"ejfhe‘féaie individual va:iat_irq‘ng on-the ,cf:‘en‘t,;avl-;:t,her‘he,: ‘the essertial 7

- characterlstlc of academxc tenure 1§ “continuity-of servxce, in.that:the- mst1tut10n :

| _4n. whlch the: teacher serves ﬁas, an- some rﬁanner-—exther as. ;Tegal obllgatlon or

e :a,,s:zaa?n@al:fc,:_érhmitrﬁéﬁt, selinquished the frcedom or power it othervis vould

. pos»ses,s to-términaté-the: teacher s- servxces~"10 : :

o Thééufrémly‘ropétatiﬁg* versiori of the AAUP Statement on t';qre*céfries ) ; ,

| With it the niétiéﬁ:b.fi continuity: Of“ééﬁi¢é: leJléWing‘féﬁprol?et.i@‘ri,afyvgéi,i@d; or :

] péFmanent, erhpio‘ymentf:aﬁe,fasbecif'iéidfteim éff’_éf??vi'cie:ér: attainment-of:a. ]

' ‘spéc':iffiéd“féﬁk'-» Sihcé:thiéfst;téfﬁént is.the: source of language of many institutional o :
tenure policies; it is quoted herei: ’ B B

t o




x~

(A) Aftet the: expitation ‘0f-a-probationary perlod, téachers: or
mvest1gators .stiould Have: ‘permanent or- -continuous ténute;
and-their.sérvice should be. terminatéd-only for adequate-cause;
éxcept in-the: case of rétirément for-age, or- undet éxtraor-
-dinary- c;rcumstancesrbec‘ause .of financial exrgenc;es

e

“In the. mterpretatlon«of -this- prmc1ple, it is -understood that:the
zfollowmg répresents-acceptablé. academlc practlce

(1) The:précisé terms and-conditions of every. appomtment
-should be.stated. m*wrltmg -and-be -in:thé possessmmof :
‘both -institiition-and teacher before the: appomtment is.
consSumated:

(2) Beginning with appomtment to-the- rank of-full-tire instruc-
tor or- a‘hlgher rank; ;the. probatlonary perlods should:not
-exceed-seven years,- mcludmg within: th1s period- fullstime-
service-in-all institutions.of: hlgher educatlon, ‘but subject:to
‘the- proviso-that: when, aftér:a.term ofnprobatlonary service
-of ‘ote- than three years-in one or-more: institutions;. a:
teacher-is:calléd to-another institution-it-may be-agréed: 10
’wrltmg that-his-néew- appointment-is: for-a: probatlonary e tod-

R of not-moreé-than four years; -even: ‘though the- person’s-total

probationary: period-in-the: acadermic: professmn is-éxtended:
beyond ‘the:normial:maximum- of seven-years. ‘Notice:should:
‘be: glven -atsleast-one-year: prlor t0: the expiration: of the.pro=
bationary- perlod if:the teacheris ot to-be-contitiied-in.
-Service-after the: explratlon of. that ‘period:-
(3) Durmg the- probatlonary perlod a- teacher should have-the. -
) academlc fréedom: that-all othier- members -0f -the™: faculty ‘have .- 11

A11 of Washmgton s 1nst1tut10ns of- hlgher educatlon employ-definitions-of

z

academ i,c'tévnure‘ in-their-pol iéy’statementS‘, -and theéseé genera lvlyiéccﬁ)_rd’w’itb the

fessetijc‘é— of the 1940. AAUP Statement, :_gpejci,f‘yiﬁg'_;t_be;_ciondit’iég's"z,— “purposes, -and’

. . . : 7 - - _ - . ) ~ - -
goals of tenure. The three major-criteria-employed:by the AAUP; length-of

service, academic rank,. and demonstrated competence as-a-téacher and-scholar; also

are-reflected in these poliCy statements. In the community-colleges the Tenure

Act-of 1969 govérns: -since-academic rank is not-an important aspect:of

3




N
e e R ra

-of service: sﬁécificélly;:tenufe miist be—*é\‘\ia"rdéd.iafte;“‘fhreé‘céﬁs’eCu‘pi_ve_‘yeakis,
~of”fuf1:tifne\-f'_a'culnty"s‘ef\i.iéé:

Although the-three criteria; service; fa,hkfa‘tidicéfr‘)pe_teh(:’é, are iiterrelated,
pﬁéiiv’efghf;g;iven;each variés améng institutions- With fegar&,tbitnetﬁ_fobatioﬁafy
“period; ndewé}shingtéii:uh‘i\féifsi;yaor<ébilgge4é5§ceeds ;he;séven%yea‘r':rué,xi’mum
ip'robat’i,QhaljyzpétiQdas‘f)écified'fby?_ttj_“e:-:A—’AZUP,‘ -and:provision. is ~‘rhadé for -credit fo¥
{f’uil ~time service in othér instititions -of-higher :1¢aming. Also-in-acéord with
AAUP guidelines, -probationary faculty:meémbers aré évaluated annually and
Ii'tiﬂff(}i'fr_ied;éf‘thé{ esalts. 12 Shoild vit:}bé: deteérmined-that téfmindtion-is-in-ordexs.

’ ‘théipr;sioatiéﬁéry;vfag'uityf:fr'ieriibéfr; i3 ip‘fé?ff{édi'ﬁy»—_a;:gi\iéﬁ:détér=i.i§liali,l'y5iﬁft‘hé
spring,. that his <i=:ont,fact;~i~_zi1‘i?£¢16sewit_h;:thé:éﬁci‘:ofsthé fiext-academic year:
Most-institutional tafiure policies-also-contain reference.to ,a*c‘:aicierﬁ‘.ié‘:fank:-=
, nggar1ytg any. rank ib,eiflé“ifé§§o¢i,atﬁéep‘r‘6fé$SQI‘W‘.inJ}?-é@ﬁéiﬁdére:daéeii’fetéﬁufe Tank.
| ‘Téhure-is: usually applicable: -only:to- membersof thé: teachmg faculty,
although on.some- campuses it is: offered 0’ hbranans ;nu counselors Tem—
‘porary; :\?i§,itiﬁj§féﬁd%f¢l¢fr'i,¢aii apiigiii’tiriﬁéﬁtis:déiﬂétl.éﬁt_a:;lf,téﬁii.r‘,é: There-are
ifeféfehces‘,téfte;jufe:fdr,-ggm in;ig,tfaiqrs ;i@ most ﬁ@li;cy,;stait,é'rﬁem‘s. ‘Fbi‘;,tfie
‘most part, administrators-may-not aé,c‘;'ui‘féténuré:tvﬁiié~’séfviﬁg,in—‘édmiﬁi_s‘f
:tfétive'gapgcigiesfexcépft?uﬁdejr*éktfééfdiﬁér'y:zéi‘fcur'rzusiérigés- At-the:same
time;- tehured faculty:-membe¥s-who-accept-adim ini‘s.’tir'at,ivéffépQOintm,¢@té»’fnayA

‘retain-their tenured faciilty-status. They may. not, however, ‘have ténuré-as

-administrators.
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Award of tenure entails a multi-staged procedure:and-a nuinber 6f participaits..

Récoimendations for-award or-defiial of teriuré are-the product of-departinental
‘processes, ‘usually-derived by-majority vote-of the tenured.departméntal

faculty: 13 7The :recommendation is transmitted-(by the chairman):to the-dean
who, ‘upori- receipt, makés-his-récommendation:to thé president. Tlhé president

imakes the final. decision-if.the name-of the govetning board; of he rakés liis
Fécominendation-to:the board which then-makes thé final-decision. The major
-deviation from this aincsdéi, occurs wheré provision is madé forfaculty/adminis-
trator teflure committee involvemént, -particularly at somé of the ﬁmt,aii_gr‘f‘@ﬁrjé
yéar institutions...

e

‘Orice-awarded; ténure may be terminated-forcause i accordance with:

stated-procedures. The causes: for termitiation may be.specified, but-usually

they-ate left.fot interpretive-devélopment.cir & case -by-case basis. ‘The:twd. -

most-easily=agreed justifi

ations: for termination-are-fetirémeént-and voliintary-

__Tesighation. The two rémaiiiing categories, reorgafization:(including financial

‘exigency) and adéquate:cause; -are-niore:controvérsial. Most of the-four=year -
institutions, -and'all of those imﬁé«ptxbii@fg;r:éuping} specifically include financial
exigency in their ‘t'eﬁg;‘-e‘ térm inaffi@ﬁ:proyis ions. There ié,'né ‘consensus-on what
should-be included if the cause" catégory:

,Pur‘o‘c@d_p’r;'ej\s‘k:—gﬁvéiﬁiﬁg‘rthézcéfjgfg' ;te,i‘jfnjnation:pijbée‘ssl, jprovi‘d"ing—g_’fh"of initia=

tion-of-proceedings, conduct of -hearing, decision.and-appeal, aré-common:

~
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. The involverment of afaculty réview comittée is. a-usual Fequireéiment. ‘Arrang'é{
| ) ment§ for inforinal coiiciliatis are-stressed, but théy reflect some.variance Z
—f;@rﬁfwinéyi;_u‘fiicsﬁ‘:toingtitut_@.' | 7
— The téuire policies. of Waghiﬁgtdn iné;i’t’uﬁfjéﬁﬁ are coiisidered in_greatér
g detail'later it this report.. Fot the morient it is -éqffticiéﬁtrtmno,tg that academic
‘tehure is é.i‘ééégﬁi’zéd‘éc}ﬁcépt;in‘W_g;;sthiﬁgtén,ih;titutipﬁS:_éﬁh‘ighe::gducatié‘)n;v - >
_ and-it'has Ar‘ec.j:e,i(vejd:s_@meiégiéigtivév*eﬁdofs"ge'rﬁén_g, at least in the case-of.the _ 5
: :comr“ﬂdﬁity,g:oii_éges‘. The ;po‘ncieéAvéf’iWasthgtén institutiphs“do:nc_;; deviate
: | Significantly fr.om those-éf{viﬁ“s:;icp,tjiéns in-other-states, .and: for the-most part
‘the coififfients and ccﬁééqu in theliterature oﬁ?téﬁgrgré}g ;;eievaﬁt_:;Oitheféé— :
| " policies.14 :
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B. Academic Tenure, Académic Freedoii, and Academic Responsibility

Afguments in.support of.academic tefiure-often.émpliasize many of the fol=
lowing poits. By freeing a faculty member from 4 Series of constraints.and:

pressurés that might otherwise: inhibit his quest for kaowledge-and understanding,
académic tenure-contributes-to-academic freedom. Academic freedom; -in tura,

4

facilitates'the free-éxchange of ideas; 'the indispensablé-condition to enlightened

community -décision-and action. nlS Accorditig fo this view:
“ N
Atademic.fréedoim and‘tefure do not-exist because-of-a-peculiar
solitude for-the -human beings-who- staff-our académic institutions.

They-exist instead in order that: society-may-have the-bénéfit -of
' honest judgment and:independént criticism which otherwise might
be:withheld-because-of fear of offérding: the-dom inant-social group:16-
| | The:encaifsgesent r(’vfi?’rhe“‘:iﬁf:fsf‘?‘fﬁ é-professions:to speak their miads free
| of féats of retribition is.in the common iterest. College-and university
teaching, the Judiciary, Journaliém, researeh, the clergy: ate examples of
 professions in which free expression s vital. In th case o the college -professor,
‘his work consistsof his thought-and.speech. If he 10ses-his.position because of
, what 'h'esw,i"i,té S;Kéf"éta§é$;— he may be forced:toleave-his: profession. If some-are
: forcedto leave, others may: b.e"ititirnidatéq; and:their usefildess to their students
andito éOClétywlllbé dim mlShed 17
) - Acaderiiic freédom al§o accords with the-moral C—Q‘lviﬁiiioﬁjthacith.e political
state should not limit the-inalienable rights of the individual. To this end exist

constitutional’ guaranteés-of free speech; implying:that persons-uttering

unpopular, posﬁsibiyrda'ngerqus, statements-Will not.be-punished by the-goveriment

*
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this right: In résponse to those who argue-that such ‘constitutional .guarantees

censorship-and reprisal against-unconventional thoughts and-ideas."1?

for.theéir utterings. and-spécifying.that Congress: will énact ng laws impairing

aré ddequate to énsure academic freedom (and tenure is-fiot necessary; as there

1is-adequaté redress.through:the -courts)-it is. stated: .
Professors néed more than“(the) abseénce. of governmental sanctions;. |
‘more-than-a-guarantee they will fiot ‘be jailed- for the: expressions:of. ) |
theif: thoughts If they-are-to.be- encouraged to: puf'sué the- truth :
‘wherever it may lead, ‘to'follow out -any - ‘bold, vigorous; 1ndep°ndent
train of: thought, bravmg the ¢riticism; -fidicule, -or wrath-of-their
fcolleagues, ‘they néed. protectlon from-all: matérial-sanctions,.

‘especxally'from=diér’ﬁis‘sal The-dismissal-of a- professor from ‘his

post -not only-prevénts-him from- performing:his. functions in- -society,

sbut; by 1nt1m1datmg thousands:of othérs-and: causing them-to:-be:

satisfied with 'safe’ -slibjects: and-‘safe' opinions,. it-also: -prevents.

‘the-entite- professmn from-effectively- performmg its: fiinction: 18

Finally; it-is a,rgued,ghat:ins_tij;ut; ions Aojf;: h,ggher learning:have a-responsibility
to:sociéty-to-Contindally-examing and-appraise-accepted valies, theories; -and

trdditions. Such a responsibility:is bound to:create-tensions:aud conflicts between.

;m'fe;“rl“béféaQf:tijé,"iﬁétitutigi;s;igﬁd:séieﬁméh;s*‘iﬁitihév@;omff\unigy_. Seeti:this way,

-academi¢ fréedom becoines “a safeguard-which sociéty has devised-to protect

its loig-range-ifiterest in free ¢ritical-inquiry from the. chilling effects of

Running §oméwhat conter to.such viéws; -it 11§ statéd:-that the importance: 6f.

‘academic:tenure as oné medns-to these goals is evident: But-academic ténure-is
oné-of sevéral-conceivable safegiards -of academic freedom: While an effective
Telationship-hétwéen ténure-and-academic freedom is clear, it is not-a néces- :

“8aty one-=-tenure is ot the sine qua tion of-dcadémié freedom. To argue that

-academic freédom cannot be had without academic ténure logicaily places




.

that beforé:the formal: introduction of ténuré in'this country; some fifty-five

that acadériiic freedom cannot eXist in other nations, othei political-cultures,

%

Such fréedom: outside the purview of the probationary; nontenured professot.
and suggests that academic freedom .is the-privilege of-a-tenured aristocracy:.
- s - ‘{_:: 1

T6 draw-a-iece$sary connection between: tenure-and acadeniic freedorm. implies

[

yeéars ago; acadeniic freéedom did-not exist. Finally; to so-argue suggests

‘whefe-tenure- is- not a:féature-of highér education;. such as-Great Britain (a

country with a strong history of academic freedom).20 Bécause academic
freedom:did-and:does exist-inthe:absence-of academic tenure, thé .two are not
logically:inseparable:

From this-emeérges-a:cordllary view-that it-is not.tenure; the right-to.hold

-an appointment until resignation or rétirément, -but assurance of the application.

of:procedures of due-process in termination:procéedings: -and-the-concomitatit - -

‘preclusion of-dismissal-for the exercise:of.constitutional rights that-are

-eséeéntial té-academic freedom. “This-view, that the essential.quality-is due:

i

- -process. rather-than.tenure, recognizes that-academic freedom is-at ledst-as:

important;to-the-neophyte-scholar as-tothe veteran:(a view récognized by the

-AAUP with its admonition that'during the-probationary period a teacher should

o

‘havé-the academic freedom that all other. members of-thié- faculty-have'). 21 B

“Theé. sepatation of tenure from academic freedom finds. support in:the

- recently-adopted (November, 1971) *Statement on Academic Freedom and
Responsibility and Academic Tenure' of theé Aﬁnér’iéan Association of State Col-

* leges-and-Universities: The AASCU Statement maintains-that tenure is-not &
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prerequisite to académic»frgedcm; Sing:eac‘ade‘micfree_ciﬁom is the rigﬁt of all
" membets of the dcaderti ic-community- Tenure-is-considered a provision of -
employment designed primarily to-make the téaching profession. atﬁtf,rac.tive to
*péi"scms of ability. It also-constitutés.an important-protection-for:academic
. freedom and.thereby contributés to_the success-of an. institution- if;fmifiu_ingtité:
'esiucatidha‘I and soc ietal‘;bbiiga{t}cﬁs » but the inseparable relationship bétween.
téniire-and géadé’rﬁi’ézf;éédom"igzéSChéWéd.

Ti;e, 1971 AASCU:Statefxvj‘eﬁt,:makeS»'aftii important distinction bétween:"aca-
:démic freedom" and- "c‘Qr;_g’ti_t(ltibngi—_fgé?dé‘rn; " Thé—:fo;meg' (academic freedom);
'f'shjo'ujé Be restrictedto the >ri"ght~s"~of expression pértaining-to tjerackhing; and
;resiear‘é;hwithin(faéulty-memp_é_rsi;)»ar‘eas#ofv“rggognizédfprjéfesgjongl;ec}_fnpga
tenciés." The-latter ‘(é6rji_sti!’iit‘ic’mjaiafréédo,r’ri)fi@ién’ided bY;,afLéiti'Zéﬁé——uind@r’
law-of the land: This distinction.pérmits-discussion-of-a:concomitant to-
-academic-freedom: -a,cia'dier‘x.i;i'c:::r’és“;ior;s.i,b,iutyl:"z2i o

‘While an éducator's need for freedom-to pursue kiowledge -is recognized:

.and-accepted; the obligations:this ~fte¢§6m:éﬁtéiis‘are—.ié’,;ss{\vell:dg;fin_éd; Thesé

-obligations-may héccoué,cﬁtiﬁ\iélyie,nti;ng’f"andém ic responsibility." They

-accomodate at 1éast two interrelated dimensions; one professional, thé.other

-Societal.

-

Atbest, a-scholar is competént in one or-a few-fields, not in all. Outside.

~his immeédiate area- of-éxpertise he is-usually littie More qualifiéd to-speak. than

-any-member of.the polity. This idea is 2Xpressed in the:AAUP's. 1940 Statement:.
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As-a man-of learning and an educational officer (the:college or
university teacher) stiould remember that the- pubhc ‘ay Judge -his
- profession and his institution. by his utterances.. Hence, “he should
at all'timés be accurate, should- exercise-appropriate. restraint,.
shoiild show ‘respect for-the- oplmons of ‘othérs; -and-should make
every-effort to-indicaté that he-is-not-an institutional- spokesman.23

g

%

. - The implications-of:this statemer®, and the-obligations-stemming-from it,

) , ~ -afe expanded 'infa"1930'Astat‘eme'ntfby;Profe'séor‘Robe‘rt:Ma;cIver"
(The: educator) should not arrogate to- himself an-authority: beyond
the range of his. ‘competence. ‘Heshould not régard.the:- rostrum- of
his class-as a platform- from which-té broadcast his opinions:on
issues irrelevant to-the courses he-is teachmg On:controvérsial
issues within his proper field he_should-fairly present ‘the evidences:
on-both-sides - “or on-every qxde—-and -should.not-exércise:-his:powers:
-of sdafcasm-on those who- hold- opposmg views: He:should: recognize
‘the. lumtatlon of his knowledge and the: falhbnhty of:-thé-knower:-
Partwularly if-His-work lies-in-the:social:Sciencés:ox-in-other areas
‘where-human valués and*human-interests. are-involved, ‘hé:should.
"be very-careful. that_his own: vaiuatlons -do-not-color his -presentation:
-of-the:facts-ofthe:case: :He: should not hesitate: to statethe-con-
"""‘*clusmns to which:he-beliéves:the: ev1dences point,. ‘but:hé-should -be:
eternally on: guard agamst ‘bias. Nox-should-he-attribute baser
‘motives-to those-who-differ from:him; ‘for:motives:are- always mixed,
‘and nearly always they aré-precariously-inferéntial: ‘He-cannot
clalm the -primary-right-of the-scholax, academ1c freedom, when he
-abandons the approéach- of the:scholdr:

Elaborating-on.this théme; the AASCU-Statement -is- émphatic:

~Beyond (one's: professmnal competency) -eXpressions: by ‘members
of:the-academ ic-¢ommiunity.:should-éarry-no-more: wexght or: protectlon
than thav.accorded any-other citizen:unde¥ the: guarantee -of ‘constitu-
tional rights: ‘that is; outside of-oneé's- professmnal field; one miust

. acceptthe same responsibility-which:all other 1nd1v:duals béar for
their acts -and-utterances: 2°

-

These statements refer to-a teacher'sprofessional-résponsibilities, those

] , relating to his-duty and obligation to present facts objectively-and his responsi-

‘bility to temper-his extramural commeénts with-a-disclaimer of institutional




‘endorsement. In this~period”of’,direct‘action. ho\Vever,r—anothe'r‘dimeriSion—qf

academic- responsxblllty is- emergmg The AASCU relates.to this-dimension in
the followmg mannér in-its 1971 Statément: '
The-use of physical:force, psychologlcal harassment. or other
disruptive- acts:which: interfere with. institiitional-activities, freedom-
- -of:movement on-the campus, -or fréedom: of all. members of-the
- “.academic community to- pursue their: rlghtful goals, 1is the antithesis
of:academic-freedom-and responsibility. So, also,. are- acts which;
- in.effect, deny-freedom:to speak, to be: ‘heard, -to study, to teach, to
administér; andto:pursue résearch. -

Both facets.of academic :"respbnsilpility.(profesSiona'lfagd—,—s“oc’:ietal.)‘a're
variously evident- on-Washington-campuses.. For-the most part, however,. insti=
(tutib,nali}quic‘":y:"s'tgte‘xtientSr'fqéusfédzthé%ﬁfStii 'they{tleta»'il;pi‘ofes;s_iOn‘al ‘Tesponsi-
iliilitl’es (fairness-in-teaching, ete:).27 Because of the relative newnass-of. the.
.direct-action p}ierldmeﬁou; ‘st_ateme‘r‘;ts:applyiﬁg}t@1disrupti\ie‘aétfvfties:gre’tiOt

extensive.. |

Among the nst itut‘iroﬁs{whiehEhaVe:,qe'velOpedf(dt:afe;’develg@irjg):'stéteme_rlts:

‘on-this subject;. .the fUﬁiVefsit‘yA of Washingfon's is-a ‘good:example:

The expressxon of- dlssent -and.the: attempt to-produce: change.... .«
‘may-not'be carried:out in’ ways-which-injure individudls-or
damage-institutional facilities-or- ‘distupt the-classes. of .one' 5
teachers or colleagues. “Speakers:oti- campus must-not only-be
:protected from- violence, ‘but: -given.an opportumty to beé heard:.
Those who Seek to-call atténtion to grievances- must:not-40.s6 in,
‘ways -that clearly and‘significantly- mpede ‘the- functtons of‘the
University:

-Both the: Commiunity: College Tenure Act:and The Bvergreen- -State

. Lo

-College-Social antfact;(generlally, ae@d,é~O_f'iprpfgssiohal:'ethi.é:S),,iuclu'de

references to this aspect-of ‘academic-responsibil ity: “The Tenure Act ‘specifies

o g




that unlawful acts-of-violence, unlawful acts resulting-in-the destruction of
property, and unlawful interferénce with the orderly-conduct of the educational

-process. are-suffic ient causes for tenure-termination.

— -

The Evergreen Social-Contract contains:the following statement:
A As an institution; Evérgreen-has the responsibility for protecting
: ‘the-members of its community-and visitors-to it from-physical-harm,
' from personal:threats, and from.uncivil-abuses. Similarly; .it'is
" obligated both by prmcxple and by-the general law-to-protect its-
property:from damage and- unauthonzed usé and-its- operating . ~—-
- -processes. from interruption. et

(1}

A serious vxg{atlon of.the Social Contract could be:considered:grounds for
disQ}irss‘al;

It-is-apparent:that important-changes-in' Views-of-academic-freedom-and.
academic responsibility:are-occurring: “The-traditional:stance that-tenure is
. —ihdi's‘?ehsablcatda?édem’ic?frec‘def'iSibéing‘—médifiédibyidémiahdé'fo,r:acade’mi,c—

—ireeddm;:fqr’g'liszac;ilty. tenured a“n‘d;nonténured‘{—a'ﬁdtth‘e_sfe demands, inturn, are

'bemg accompamed by:a: greatenemphasxs on- academ ic- responsnb;hty. ‘the

Aconcomltant of academlc freedom.




C. Academic Tenure: A :Merithystcm— For Tencheré

~ Some view tenure as a-condition of employment unique to college and university.
faculty. -Critics frequently see:it-as.a sinecure -chjoyed by —incompiatent, -unrespon -
sive, .and entrenched tencixers‘. Prges'id,ent:;silber of B,ostdn‘Un;iversityeéipr;ésses
this latter view colorfully: "There-is no reason-to believe, if sléth has been:
recognized for.a couple of thm;a'ng'—yeags.asrqne‘vofith,e cjéadlyszins. that.sloth
is-not going to'be relevant in the.determination of the-académic :character: 1.
think the granting of a':éinecure is clearly a device-of the-devil:to:let sloth into.
3 'thgffWOi‘ld—again. .« « We:.should-probably-¢ 3qn1ething;tp,dis_cdu;'agef:s;ptli asa
part of the-academic.character. "29

The 'relatignship?be;\\ieen:tennre'andzgigt‘n i§—,p1t'qbéq;1§t‘ef. For:now-it-is.
sufficient to note- that.permanent appointments are.not: conditions of. employment
T.‘umque to-the: teaching profession (and they are certainly not- unique-to the:¢ LE_:
‘teaching:proféssion;. since tenure is a:recognized aspect-of elementary-and-
7'sé{:o,‘ndary teaching). ‘in:—severa,l ‘respects 'aégdémicf tenure:corresponds-to.
-employment relationships ‘in the civil service, and;. arsf—isoften',cited, ‘the-iederal
judiciary. In-other respects-it diffgfs.

Academic tenure emanated from two needs. "I‘heifirst:of"—jthes‘e.:disc‘:ussédv |

:above, was-academic freedom: The second, less often:stated; was job security,

1.concern separated somewhat from. freedom. in ¢lassroom teaching; but one

ndncthelessfpréssing.
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The quest for personal security in employment-corresponded-vith unfor-

tunate garly personnel practices. One such practice was the release or

3

-educational system. The objective fwas;t'qkeep costs down: as a-teacher

gained experience, his inconie iended'to rise. To cope with this, administrators

"kept the-bidies-moving." This,:some‘wliat’heattless‘;p,roc':cdure was more-a feature

of ‘elemantary and secondary education than college teaching: but:its occurrence

fih:the}lat;erii‘sdfqted.30:

.

‘Demards: for "contractual definition-of function,. for uniform procedures

for dismissal, for definite standards of:riromotion-based on seniority arid

.service-=for the-definiteness; imp<rsonality, and-objectivity that are:the essence

of-bureaucratism, "-and‘the essence of academic ténure, -also-grew from. a quest

for job security,. in turn-impelled by-an-abundance of qualified-jobapplicants.

.-

31

‘Whereas current concerns over-academic tenure-may k2 indirectly-atiributable

té*sufplﬁées"Qf;quglified;job applicants, seventy years ago  'surplus PhD"

E-

- ;phenomenon-had another-effect:

»

‘Between 1890 and 1900, the number of college-and university-
teachers-in- ‘the United-States mcreased by fully 90 percent:
"I‘hough thé academic market-continually-expande., a-point of
saturation, -at least in the: more attractive university-positions.
was-close-to- bemg reached. . .. The law of supply and demand
did not spare: the academic-market: as:the fiumber of available
‘teachers. mcreased. their bargaining power: diminished; as-more
job-hunters- came-on the.scene, job-holders felt:less secure.
-Under these competitive-conditions; the demand for academic
tenure became urgent, and those who urged-it became vociferous. 32

19
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emyloyees; and.a form of tehure is an acepted aspsct of employment in many

As suggested eatlier, this vocife ration wds-manifested in thé AAUP's 1915

Statefnént on.acddemié tenire. : - .

. Viéwed-as continuous-or permanent-employment aftexr-fuifillment of specified

probationary feqnirenie‘nfs;iand‘:‘inv,olvi”tféffﬁe?f)ﬁfeclus ion of dismissal-except.on:

a showmg of cauSe, académic tétuire is. :analogous-to- merit systems: for public

notiacademic-aréas: Some view-it as comparable toa séniority 61 job-security
.~ plan.for-employees: covered by collective bargaining, -orx to profit and-stock-.

abptif)fl;pléﬁgif;);f,"éi{gé;gtiVés in-business. Law, medicine:. andf\reiig‘ion;are;seén -

as-thres professmnal ‘areas embracmg forms- of. tenure. Phys1c1ans and lawyers

professmnal hcenses, for example, may only be: suSpended for good cause:; and

this is considered a form of tenuze. 33 Ipstit;uﬁoﬁal boards.of trustées in-sore
states ot collegés enjoy tedure: ‘the ver"y»~»¢oilég;¢léﬁd~ univef.‘s’ityftxgsigé,szth
50 often rail-against this system that ',ffréez,e_si thebimfess@r into his-job' are
themsel /és. fréquéiitly :b'énefié‘iah"ries' ofa tenu:fé syStem;. for Thaiiy an ins‘:ti‘tnt ion-

‘makes use of 'lifé trustees. 34

e e g - - - -
M

Without challenging the définition of tenure einployed in many of these

-analogies, and the-aptness_of the analogies-themselves, -one may’ feelfg'enerally

m- 2 comfortable With’tsvhe;_(’!'cla:ssif_iecrl"—');c;gvili service,and fedefal juglgeship

the federal Judge who;-once appomted holds. office for life during good

“béhavior. This profession also provides a pa‘r’iicularly appropriate comparison




-insubordination; -indélence; -conviction-of crimes-involving:imoral turpitude,” : ,

A

Betause the purpose of judicial tenure is to remodve magistrates from the

political and social pressures attending many of:the controversial decisions

‘they must make. " ‘ . . s

b WA 8

The point is that as a dévice to-assure continuéd employment for faculty

- = ¥

‘meimbers; académic tenure has.-countérparts in 6¢cupaiions in other social-and

economic:sectors: Atthe same-time, there are important-différences. Most
of these lie in-the-appointmeiit and-removal processes,. particularly the necessary
involvement of peers in de¢ision=making capacities: Procedires for dismissal

i the 'state- civil sexvice, federal jiidgeships; and collegé teacling may-be

" compared-té-illustrate-this point-

I_r;,t\’Vaj’s‘hir';_g’foﬁ, -as in-other civil:sérvice systenis, public employees may be.

demioted, suspended, -or-dismissed for-neglect, inéfficiency, inéompetence,.

malfeasance, gross misconduct, or willful violation:of ,’fqubiish@dr'ijglés~,gif Tegu=

latiotis. 35 Employees may-be dismissed by-appointing:authorities-but must be
furnished with written statéments-of charges 15 days prior to the-action

(dismissal may be immediate when the-good of the service is ifivolved).

Employees may appeal to-the State Personnel Board, which consists of three

persons appointed by thé Governor to-six-year terms with the confirmation of

the Senate; board-members may not be-state-employees. The Board's decision
is final. Appeai must be through the courts. Unlike academia tenure systems,

other public employees, peers, do not perform evaluative roles in dismissal

procedures.
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In-the casé of the-federal judiciary, judges of-the-district courts, courts of
;gppgal'é',‘—.and?s‘upréme Coiirt have life téture. There is-(unlike academia) no
‘compulsory retirement-age. Removal i§ solely by impeachment for "high

crimes -and misdémeanors; " initiatéd by majority vote: of:-the-Hoiise -of

T o

Representatives and réquiring a two-thirds vote of the Senate (aftef fuil trial)
to convict. Othér magistrates do gt perform evaiuative roles, and, again, the - -
removdl.process. is-outside thé puiview of the judge's peers. ;

Procedures goveriing-removal.of tenuréd professors differ from institution

‘to-institution; but-the:prévail ing:pattern; .particularly :in the.public four syéar ;'
institutionss -involveés a faculty-cominittee on-tenure .36 Aftef hearing the case; .
the faculty hearing committe2 makes- its recoinmendatioiis to-thé chief adminis-=
trative-officer of the-institition, -and after Teview he-forwards-them with-his 6wn
‘to-the governing board for final decigion. In these procedures, -unliké those
-governing the two most fféqueritly=g’itéd;—aﬁalb‘géﬁsigeﬁuggd -endeavors (federal
judiciary and the classified &ivil service) faculty peer involvement is present-and
¢rucial.

The importance of faculty iavolvement is paramount. According to the AAUP's
.statement on academic die process:

Faculty status and related matters are primarily. a faculty respon-

sibility; this aréa‘includ€s.appointmeénts, _réappointments; -décisions
_ Hot to.reappoint; promotions; the-granting of tenure, and dismissal.

The primary responsibility of the faculty for sich matters is based

upon the' fact that its judgment is céntral to general educational policy.

Furthermore, scholars in a particular field or activity have the chief

competence for judging the work of their colleagues; in such compe-

tence it is implicit that responsibility exists for both adverse and

[a)
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favorable judgméiits. Likewise théfe is the more-general
‘compétencies-of experienced-faculty personnél committees
having-d broader charge. Déterminations in these matters
should-first-be by the chiéf-academié officers with the
concurrence of the boatd: Thé governing'l board and.président
should;. .on-questiois. of faculty status, as:in-other mitters
wheére-the faculty has: primary reSpon81b111ty, concuf with the
faculty jlidgment: -eXcept in- rare instancés and for -¢ompelling
reasons.which:should: be statéd:in-detail: 37

: (emphasis-added)

derived; peer evaluation is promiient, :and'»ét;cOUQt;;bility.:is —éésrentiany,a

fratérnal.mattéer. Non instit_lit,i&énaﬂlrgﬁai't;qipgﬁ‘tsﬁlé,y 16 direct.part in. the procéss

“(unh,ss the térfinated:individual elects to- appeal thFough. the ¢ourts).. This faét,

more-than-any othér; -distinguishes academic-tenure from othef merit and:téenure

Systems.

Hence; while-the-¢oncépt-of-continuous-or pérmainent employment is:

not-limitéd to:thé teachiiig profession, ‘because-of faculty hegemony in award

-and:termination decisions, academic tenure is-a distinctive forin.of permanent

emiploymént unique to that proféssion.




D: Acadéniic Tenure: A .Few Myths and A Few Realities.
Whatever its- strengths or weaknésses, académic-ténure evokes varied and - -

conflicting-attitudes. Coﬁsidéxgble—r’hiéunqgfstand,ing;priland@ffr the-campus
surrounds-it, and wisconceptions-frequently underlie its:defensés énd

criticisins. Aééoi‘dingly; examination of Some of the more prevalent ¢onceptions
-and miSéQﬁFeptiOri,s of teure seems in.ofder: Two of the more ‘prominent beliefs;
teaching; Wér’e}tré'atedxin preceding sections. ;‘X;thiﬁd'hattgr} tenure's legal
‘Sta:’iqu', is—:'t"_réat'éd:éé"p'afr;itrelyrfiﬁ a»-suB‘sjeque‘m—ééc‘fipﬁ; AﬁﬁiisApoint,A the-émphasis
is-on inétituﬁonét ténure procédures: and-p"raé,tigéé, the-eéxtent atid prevalénce of

‘ténure, and the presence or lack of accouitability.

"1. Probationary Service Requirements

Academic tenure-is ,c‘ommgnly seen as. a status —(:jc)ll_erge'p‘r(jffeSéors‘- acquire .

s‘bme\.nhat automatically gftei'—pgssagé of a specif ieél—tijﬁié—péribd; fegarqléSS
. - e _ . ’ ’

-of professional competence. Such-a concéption-contains elements of myth
-and reality. A professor may attain tenure after the passage of a specified time
period or achievement of a particular rank, but this is not necessarily "autgr:r’ia'tié, "
and not all professors achieve tenure. While common criteria guidirig determi-
‘nation of tenure eligibility aréﬁlacking, ténure in Washington institutions is
huS‘tixally awarded on thé ba3is of (1) length of sérvice at the institution, (2)

academic rank, and (3) demonstrated competence as a teacher and scholar. In

A
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" the State's community colleges, Where ténure is governed-by statute, the
emphasis is on length of servicé--three consecutive years-of employment
i I
) ‘automatically" qualify one for'academlc'tenure.38 .

Virtually all of the institutions of higher edication-impose probationary
.service requirements onﬁtezic‘:hin“g:—pérsonnels -Again, in thé community colléges )
threé consecutive-years:of service are-usually required. In-the-four-year
institutions ,ptbbgtibﬁary périb'(,is;,vrahgé{from five to.séven-years:(see Table-I).

Such probationary periods provide-épportunities to-dévelop, demonstrate, -and

»

Observe competence. In.mostdepartments -evaluvation is:performed-annually.

Eeewn

.and to achieve tenuré téachérs-must survive annual.retention reviews.
TABLE S

“FACULTY PRUBATIONARY REQUIREMENTS: ‘WASHINGTON FOUR-YEAR INSTITUTIONS

Miximum_ -Eligible :
: Probstionary  Academic N
_ lastitution ... ... Périod. . .. -Rank... Commemts . _ - . ... - . .
. o] L Lo T oo T +
University of Washington =7 Years- Assoc. Prof, Assistant profcssors with 7 consccutive-yamrs of -
service and 3-conasecutive years as ass tant- N
-professor may be given tenure: B i o
. “Washingion State 5Yeats-  -Assistat  -Eligible after 4 years.. B "
University- . ) ) :
- ~Central Washingion- 5Years -Assistant 4 years for persoms ahove Instfuctor. E
-State College .
Eastern Washington - 6 Years Facitty ntember cligible for tenure consideration
“State College when appointed for fifth consecutive yesr.
; Western Washington 7 Years Associaic 110 3 years_of scrvice for assoclate pfofessor.
“State College | year service for full professor:”
Tehure awarded to assistant profussors in ex«
- ceptional cases. B
Gonzaga University 7 Years Assocl 4 year minimum service réq for al}
) faculty members, - :
Pacific Luthcran University 7 Years Assistaut
Seattie Uriversity No laformation

University of Puget Sound No Information

¥ort Wright College Associate

Northwest College 1 Yeara Instructor  Tenurc. when granted, communces after the
fifth year.

St. L rtin's College 7 Years Associate

Sesttle Pactfic College 6 Years Assistant 5 years for sassociate professors
4 years for full professor.
Instructors may be continved indefinmitely withe
out tehule.

Waila Walls Colicge {Presently revising rules: not yet adopted)

Whitman College 6 Years Professor  Iastructors. assistant and associate prafessors
can be granfed tenure by spectal vote of the
Board of Trusiees,

Whitworth College 7 Years

25



A faculty meémber may advance to a tenured rank and acquire ténure before

the end of thé specified: probationary period. Probationary periods are aimed at
new and nonexperienced faculty, biit experienced persons hired from other
institutions-are also frequently required to serve at least short periods before

gaining-teriuré.

with A’AUP’standards‘:,

iBeO'mmng with: appointment to thé rank of: full tlme instructor-or-a

?hlghe.r rank; ‘the- -probationary perxod should not exceéd:seven-years,
‘. :mcluqu within:this period full-time:service-iir all“institutions-of:

: ‘ hlgher edt.catxon, -but-Subject-to-the proviso that ‘when; -aftér:a tefm.

‘of - probat ioiary-sexvice -of more than threeé: years-in one-or-more-
institutions; a-téacher .is. called ‘to another-institution it may:be-
-agreed- in-writing: that:his-new- appointrment is for-a- probatlonary
périod of.not: more than four years; -éven-though- thereby ‘the:person's
total- probatlonary period.-in-the:acadeniic: ‘profession ‘is-extended-
‘beyond-the-normal- ‘maximum-of seven yéars: Notice.shotild: be-given
at.least -one- year prior to:the. expxratlon of the-probationary period if
the teacher i§-not to be:continued:in: ‘sérvice after the- exp1rat1on of
‘that-period. -39-

Patterns governing-probationary periods for teachers in Washington irstitu-
s *

tions-are also similar to'those prevailing across the nation, as indicated on the

* ~ following table; -

L.




TABLE I

-

State Universities and Land-grant Colleges Offering
Tenure After .a Particular- Probatzonar& ‘Period
And at a Partzcular Rank4

e

,Probationary _Associate. Assistant

Period-(yrs.) ~Professor - -Professor - Professor  Instructor
0 1n 3 - -
1 2 1 e — -
2 - 8 5 - -
3 17 18 - - ~
4 6 11 4 2
6 = - 9 3
,.( 7 —_— 1 9 11
vNotspecxﬁc 2 3 == .
‘Totalnumber of L
fInstltutlons .46 46 317 16

reIa!;ed):fa;’:,tprs.—vgoverh,ihg:a‘ppvrénticés‘hipzr -a.third-is:continuous evaluation.

The -statute. governing-award -of:tenure-in-the community- colleges *rgf(;rS— to
such evaluation: "The probationaryfaculty appointment -period-shall be one of
;ontinuing evaluation of 'a probationer by a review committee. The evaluation
process shall place primary importance upon-the probationer's effectiveness
in his appointment. "41

According to the State-Board for Commﬁnit’y—coll;age Education, the criterion
underlying such evaluation is the probgtione::'s performance in the light of his
job description.

Most four-year college and university tenure policies contain references

to evaluative criteria, although these are often indirect. There are frequent

references to ability as a teacher, scholar, and (or) researcher. Beyond this,




criteria may include "excellence: in t;eaching,,'x' "ability to-teach effectively, "
"proven-excellence -in teaching; " "satiSfaétory performance, " "professional
competence, " and "'successful teaching experiénce:" Still others are, t"talent
as a-scholar, " "productivity in research, " '5disti‘nct*pOtential'for'schola:éhip,
"démonstrated superior scholarship; " and “effectivenéss-in professional
_activities."

A few-institutions -list_factors-not relating directly to professi’p,nai, compe-
tence: Northwest College refers:to"moral integrity;  Fort Wright requires
"satisfactory condict, " Pacific Lutheéran:seeks "personal traits and qualities-of

T |

‘mind suited to-scholarship, " Gonzaga requires "a spirit-of genérosity in
A & = s

contributing.to the- genérat—Wéllrbgihgfof ‘thé University, " and Whitman calls
for a "contribution rfo'the*extra-curri;:ulaf ‘life-of-the college."

The-AAUP does: not pecify evaluative: ctiteria, 'since its-émphasis seems
to be on safeguards against dismissal, but references-fourd in a-recent-exami-

nation of tenure policies in 80 state universities anijfland-grant colleges: iﬁdicatg

that Washington institutions are generally in-accord with the rest of the country.

i




TABLE-III

Criteria-for Acquisition of Tenure in State
Universities and’Land=grant Colleges
Specifying Evaluativé Requirements.’

— Evaluative criteria-for- o "Number-¢f -institutions

acquisition of tenure - } specifying N =180
Teaching -ability 34 -
‘Research ability -33 :
‘Professional degrees and achievement 25 A 3
—‘Scholarly publications -1
Cooperation- and-general service 17
‘ ‘Character and-pérsonality 9 -
Advising sérvice.-to-students 4
‘Public and. commumty service 2
US.. .citizenship-or permanent residéntship- -2 .-
'Pérsonal ‘relation-as-a faculty- 1 :
Creative -ability 1
— ‘Participation in professional-societies: 1 ol
—-=o == ~International program assignment 1 :
Leadershlp in- educationai. movemensis 1. -
‘Other-professional-contributions- - 1
46

Not ‘specific-about criteria-

Ag;probationary'period;requirér“nént‘s,,:an;mal'retention*r"eviews‘, eVall}ative
crite;:ia, and promotional stipulations are-applied, it should not be surprising that
some-faculty are denied award of tenure. It is stated that greater numbers leave
before the matter is formally decided in their-disfavor. The number of such
resigning faculty cannot be accurateiy determined for obvious reasons. Thus,

reported figures are only partially indicative. although they run counter to the

.

view that tenure is awarded automatically. For Washington, the estimates are

the following:




Teaching Personnel Dismissed Rather
Than Awarded Academic Tenure

1966-1971
Washington. State Universities 27 .
‘Washington State Colleges* - 9:4, )
. Washington—Privat'a»Collegés 35
| Total ’ 156

*Excludes The Evergreen-State:College
For the-community colleges; -which- must: beitré@téd:separateiy because-of
‘the-effects of the Commuiiity Collége Tenure Act, the following summary applies:

e - New ‘Faculty Employed in Potentially Tenurable
Positions-Since-August; 1969- Not-Reemployed:

Services-unsatisfactory--
dismissed 1

Services-unsatisfactory--
resigned-voluntarily 5

‘Services terminated-because
of financial exigency 2

Services-satisfactory--
resigned voluntarily 19

Total 27
(NOTE: Faculty members in tenurable
positions employed on the effective date
of the Community College Tenure Act,
August 9, 1969, received tenure.)
Probationary requirements offer opportunities to evaluate new faculty
‘members, and time for faculty members to develop teaching skills, but they

have related effects with important implications: these are manifested in 'up or

‘out" requirements.
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2. 'Up or Out" Requirements

"Up or out” policies involve two separate but related issues, one centering
on-probationazry-service requirements, the éther on promotional requirements.
In.the former instance, college teachers must attaintenured status at the end of
the specified probationary period or theifs‘er’vicemust be-terminated. 'Asza'rule,
they are ineligible for continued service on a nontenured basis after fulfillmen
-of their probationary period requirements -(some instiiuti(ms ,proyi'de limited
.opportunities-to:continue service for short periods beyond-the-probationary
period, ‘but:these provisions-apply to-exceptional cases). Under itsrvv§econd'
‘meaning, "up or out" ’refersito stipulations:thatffaculty—member,S%bé';peroted'
-within specified periods or resign. Thus, a-new instructor might receive an
initial appointment for a period of two yeafswith:t,he—undeﬁrs’tanding that he
achieve ,prom'otion:to-assistant?proféssor_v at-the end of that-pzriod or resign
(regardless of the probationary period). Once promoted, he would serve his.
remaining probationary years as assistant professor with the understanding that
his-appointment would-terminate if he failed to achieve promotion to tenured rank
i‘(aas,socia:te or full professor) at the end. Such prémotiongl requirements are
-often developed on an individual basis and not expressed in-general institutional .
tenure policy.

The concept of "up-or out" c.an relate to either; here it refers to the first,
prohibitiong against retaining nontenured faculty beyond the end of their prob;-:

tionary periods. Faculty must achieve tenure or be dismissed; in the final

3




analysis, a candidate for tenure must get it or-get out. This accords with the
AAUP view that probationary periods should-be discrete, -and upon compktion
faculty:m&\lnbérS'should be given assurance of continuous appointment through
award of tenure or they should be dismissed.

"Up or out” requirements have some¢ advantagesfor’the'institu;ti,on. By
forcing judicious recruiting progra;ﬁs‘ and demanding the forthright dismissal
of faculty failing to meet.minimal standards, they tend to,prévent accumulation-
of substandard teachers on the pzrmanént faculty: Without strict tenure require-
ments and practices- (str:ct "up or .out" policies:), ,d_épar‘tment. chéirmep»:mighf
become,éafelessfan,d:facult)"selegtion,;e((bff:é ‘might prove-less_than ,§ati5fagtory.43
As "'up or out” policies-are diligently—apﬁljéd) thepossibility of 'deadwood’
‘accumulation-on the permanent {éréui;y,—is;mininﬁmized.

At the same time, there—é‘re disadvaﬁtages:to:both-the insti‘rtg;i‘on and to-the
faculty. One relates to adequacy of the probationary period. It~hvas,been'ai'g}ued,
that probationary periods are too short for adequate evaluation, primarily at
the universities, with their emphas‘is—m;,resea:ch and-publication. 'I’hc following
example (now mitigated by surpluses of PhD-qualified applicants and more faculty
tending to complete theit::dis.sertations before embarking on teaching careers)
illustrates this concern:

- - .Six years may not be enough to judge the capabilities of a

scholar in most of the humanities and in some of the social sciences.

He may have started full-time teaching two or three years before he

completed his doctoral work:; by the time he has recovered from his

dissertation. selected a new project, and embarked on new research,

another three or four years may have passed and-he still has pub-
lished nothing to prove his scholarly productivity. Under strict

32




-tenure rules his university must make the decision--to let him-go-or
to give p2rmanent tenure--before his-cligibility for a tenure position
can be appraised- If he is sent away and later develops into an out-
standing-scholar, the university will have lost a valuable asset. If
he is kept aid-turas out to be-a dud the university will be saddled
with an embarrassing liability 44

While-an institution-can invite the teacher back-after he has proved himself

elsewhere (though it may cost considerably more iu the long run), it is equally

apparent that instit - us.may be forced tomake lifetime decisions before-new
‘teachers:have a fair chance-to demonstzate their abilities or reveal their
incompetencies.

"Up or out" requirements are-also-being increasingly subjected to_criticism.
p quix g increasingly suaj 1

' for,rcjaasgns associated with the financial stringencies-confronting many- institu-
tions and'the presence of large segments-of relatively-you ng-tenured faculty-on
their campuses. Sper “cally, schools-facing severe financial limitations may-be-
‘forced to dismiss competent young professors rather than award them tenure.
This condition contributes to situations-with-bizarre overtones:

'A friend of mine; a department head at a4 big midwestern-school,
;just had-to-let three of his best young teachers go and keep some
very mediocre ones-that-he wanted to get rid of simply because

the good ones were-due for tenure and-the others weren't! (says
Charles A. Barker, Vice President of J. C. Wendell Associates, an
edicational consulting firm in New Jersey), ‘He was livid when he
told me about it.’

Columbia University, facing a 1970-71 budget deficit of an. estimated
$15.3 million: is one of the many schools sharply curtailing tenure
appointments. Student protests recently spotlighted the plight of
seven young assistant professors of music at Columbia, one of whom
won a Pulitzex prize last year for music composition. All are fast
approaching their up-or-out dates, and all could end up looking for
new jobs.




"The only thing that makes this situation the least bit different from

that facing most assistant professors in 2,000 other universities is

that one of these guys got the Pulitzer, ' says Jack Beeson, Chairman

of Columbia's music department. 45

Situations such as these are stimulating searches for alternatives. Cornell

University's is an example. Doctor Robert A. Plane, Provost, noting that the

situation is not yet at the crisis stagé, is nonetheless concerned that stringent

‘budgets-and declines in rates of enrollment growth will force a-pattern of limited

faculty expan§ ion-over -the néxt dacade. Most of Cornell's corrent tenured.
faculty were hired after World War Ii, and most have several years of effective
serviceé remaining béfore reaching retirément age. Thus, the vniversity must

decide whether to specify a percentage of faculty. positions that must remaiu

‘untenured, and hire néw faculty to serve only the ""probationary"” periods before

being ushered out as the time for tenure decision approaches, or gradually

increase the proportion of tenured positions and face inc;e:“s'ingly, diminishing

opportunities to bring in new blood. Both alternatives eixje clearly undesirable.
As with many institutions, tenure award practices at Cornell vary an'long

departments. Some tend to award tenure earlier than others (it was found

that the average time of service prior to gaining tenure at Cornell ranged from

a low of three years in some departments to a high of six in others). Thus, the .

first step is to bring departmental tenv practices into line; otherwise, some

departr;lents will have only tenured faculty while other departments will have

few. Other apprc;aches, such as reappointing only the most able assistant

professors and delaying tenure decisions as leng as possible, are under consi-

deration there. 46
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Cornell's concern that tenured positions not comprise more than a-certain
percentage of the total faculty complement is fairly commen. While institutions
tend to shy from specifically limiting the tenured segment to a specified percentage _
.of the total faculty', as the tenure segment increases t(; more than about half
evidence of alarm becomes apparent. Traditional.ly, the balance has been
maintained through an approximate 50-30 distribution between the two ( pper
(tenured) and two 19wer (untenured) ranks.47 This approach is becoming less _
effective as attrition fails to open positions in-the upper ranks and tenure is
J ; granted increasingly to faculty in the normally pretenure ranks. Because of this

problem, pressures for nontenured professorships may mount.48 As an interim
~ step: institutions may be increasingly compelled to m='e the type of difficult

reassessment currently undexrway at Cornell.

3. Tenure as a Recruiting Inducement: Granting Immediate Tenure

Academic tenure has been used as a recruiting inducement. As a practice it
- is-subject to criticism, since it is one cause of large numbers of faculty in tenured
_ positions:
During a decade (1960s) when professors wer€ in short supply,
recruiters offered tenure on such a scale that many campuses are
now afflicted with an oversupply . . .who refuse to make way for
younger, more dynamic teachers 49
As practiced in this state, however, the award of immediate tenure does

not seem a cause of such conditions. During the last half of the decadzs of the

1960s, 3494 new faculty were hired by Washington four-year institutions,

private and public, as follows:




State Universities . 1632 new faculty
State Colleges . 1108 new faculty

Private Colleges & Universities 754 new faculty

Of these, 1933 (55 percent) were experienc.ed and had teaching records at

" -other institutions (specifically, for the state universities, 759 or 46.5 percent,

for the state colleges, 835 or 75.2 percent, and for the private institutions, 339
or 44.9 percent, had previous relevant experience). .None of the remaining 45
percent of new faculty appointments,- all inexperienced personnel, involved
granting of immediate tenure: probationary service was required of all these
persons. Thus, tenure is not used as a recruiting inducement for inexperiénce.d
faculty members in Washington.

Immediate tenure is sémetimes offered to experienced teachers, but even
here is not an extensive practice, .and it is generally restricted to the state
universit*s. At the two public universities, 201 or 26 percent, of the 759
expexienced faculty members were granted immediate tenure (the number of
these who may have been tenured at the institﬁtions in which they were serving
when hired is not known). At the state colleges, less than one percent of.the
) Experienced faculty hired were given "instant tenure, " and this was also the
case (i.e., one percent) in the private colleges and universities.

Similar patterns are evident in the com munity colleges. Of the 573 new
faculty hired since the 1969 Tenure Act became effective, 89 were granted

immediate tenure; most of those afforded this status had teaching, practical,
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or other relevant work experience. The remainder attained it because their
contr{icts had been'consummated by the effective date of the Tenure Act and
they were automatically "grandfathered in," as required by the Act.

The AAUP guidelines governing probationarsr.periods recognize insti'tutional
" désires to observe and evaluate new faculty, even those with teaching experience,
and' accor;lmodate probationary periods up to four years for transferees, including
-those wh;> may have served maximum proba;ionary periods (for the AAUP, seven _
years) at other institutions. Thus, even though the Association admonishes.
{institutions to grant probationary credit for service at (;ther institutions, it also
recoguizes the i;nportance for colleges and universities to have the option of
imposing probationary periods on experienced faculty.

The data suggest that Washington institutions.exercise.this option*mor.e . : -
often than not and restrict the granting of immediate tenure to experienced
parsonnel. Thus, on balanc;e, the utilization of tenure as a recruiting inducement
does not-seem a prominent feature of the hiring practices of institutions of this
Statg, public or private.

One final word is appropriate. The offering of "immediate tenure" is not a
decision left entirely to the department chairman or dean. Tenure is a governing
board perogative, and it is exercised either directly by the board or the president
acting in its behalf. Immediate tenure, therefore, as with other cases of tenure
award. must be reviewed and approved. There are no alternate routes to tenure

in the rules and regulations of the institutions: all cases are subject to the same

review procedures, whether new appointments or old.




4. Academic Tenure for Administrators and Nonteachers

The logic of academic tenure as the bulwark of academic freedom does not
seem to justify its extension to administrators and nonteaching personnel (with
the obvious exception of librarians). Some who recognize the importance of
_tenure for faculty see tenure among administrators as undesirable, particularly
if it denies a president the power to terminate. To effectively deny them this is
to deny an important management tool.

The presence of .tenuré among-administrators may explain why adminis-

. trators and faculty are not frequently in conflict over its
. .not all college administrators would be happy to see tenure die.

Many officials hold tenured prefessorial posts in addition to their .
- campus management roles. 'That way, if a guy goofs or tires of the

pressures, he can resign his administrative post and sink right back

into a very comfortable spot, set for life as a tenured faculty mem-

ber.. . . It's a great security blanket.'50

This statement is an oversimplification. It may not be easy for an adminis-

trator to 'sink back' into his conjoint faculty slot, especially if his department's

complement of faculty is filled and there are no funds budgeted for an additional

salary, or if the chief administrative officer ardently seeks his removal.
" Yet, the statement recognizes that most administrators who have tenure have
it because they were ten'ired faculty members before becoming administrators.

This accords with prevailing practices in Washington where administrators

with tenure have it by virtue of simultaneous retention of a conjoint tenured




faculty appointment. The University of Washington's policy on this matterxis
descriptive:

The tenure of a faculty member who holds an administrative position,

such as that ot dean or department chairman. extends only to the

faculty position which he holds conjointly with such administrative

position. 91

Some have criticized the conjoint appointment option; they argue that there
should be a 'management/labor' distinction between thosé who administer an
academic institution. and those who teach in it: Others, among them the presi-
dents of several Washington institutions, take exception to this view. For them
the industrial management analogy is inappropriate. They prefer to see
administrators exercising active teaching responsibilities, performing in a

conjoint capacity, and they feel this can be best achieved by allowing them to

retain their faculty status. More than this, they argue that the best administrators

" are drawn from the top faculty ranks. If faculty are allowed to retain their

professional rank and concomitant tenure, they will be more amenable to serving
in administrative posts: if not, then not.

In many respects the issue goes to the heart of the role of faculty in an
academic institution. Many believe that faculty should both teach and administer
("they are the institution"): restricting them to teaching leads to delegation of

college administration to professional administiators, nonteachers. While the

administration of colleges and universities by professional administrators is not

a necessarily negative option, administration by faculty has the support of tradition.
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The clearest cases of administrative tenure in Washington involve chairmen
and deans, the positions also most likely to entail active teaching requirements.
The percentages are the following:

Percentage of Deans and Chairmen Possessing Academic
Tenure (in Instructional & Departmental Research Programs)

State Universities 97.2 percent
State Culleges 82.5 percent

Private Colleges
& Universities 82.2 perceit

Commiunity Colleges  95.8 percent**
(**Community College Deans and
Chairmen classifiéd as "unténurable"
presumably those lacking faculty tenure,
are excluded. If included, the community
college figure is 44 .4 percent.)
Figures for the remaining administrative positions are affected by differing
interpretations and definitional patterns, but they are revealing:

U

Percentage of Nonteaching Staff
Possessing Academic Tenure

State Universities 26.9 percent
State Colleges 26.7 percent

Private Colleges
& Universities 21.7 percent

Community Colleges  75.3 percent**

(**1If persons in nontenurable positions

are removed, the percentage becomes

81.6 percent. All persons in the "Non-

teaching Staff" category at the Community
Colleges are described as "Counselors .
and Librarians. ")
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When all parsons in administrative and nonteaching positions are aggregat.gd.
50 parcent have tenure. When the public institutions are taken alone, including
community colleges, thie proportion drops to 42.8 percent. Tenured parsons
comprise 74.5 percent of the administrative ranks in private institutions. In

comparison, portions of tenured persons in teaching ranks are lower:
teaching .

Percentage of Headcount Teaching
Staff with Tenure

" State Universities . 34.4 percent
State Colleges 40. 6 percent

Private Cdlleges
& Universities 39.7 percent

.. Community Colleges  35.3 percent**
(**Iqéludes full - and part-time teaching
staff for comparability with other insti-
L tutions. Generally, part:time Community
College teachers are not tenurable.
Part-time teachers comprise almost
60 percent-of the reported headcount
teaching staff.)
On the average, 36.6 percent of the headcount teaching staff of Washington

institutions is tenured.

A recent study of academic tenure in major American universities revealed
that although the total number of administrators is small in comparison with
numbers of instrﬁctional personnel, the percentage of tenured administrators
« 52

and noninstructional personnel is higher than the percentage of tenured teachers.

The patterns in Washington higher education are not at variance with these findings.




5. Prevalence and Distribution of Tenure

It is clear tha; not all university and college teachers have tenure. Many
teaching faculty are serving probatiorary periods and have not yet attained
tenured status. Large numbers of faculty are teaching on a part-time basis,
and in many institutions, particularly the community colleges, tenure is not
normally offered to part-time personnel. When all instructional personnel are
taken into account, exclu'ding teaching assistants, but including all professional
teachers, ‘probationary and nonprobationary, full- and part-time, 36.6 percent

are tenured. Of the nontenured proportion, 58.5 percent are in "pretenure"

ranks (assistant professors, instructors, and lecturers or they are proba-

tionary teaching faculty in the community colleges: the notion of 'pretenure

rank"” is not directly applicable to the community college situation).

Approximately 32 percent are community collége teachers in "nontenurable"”
positions (usually part-time personnel). Those remaining, approximately 10
percent, are nontenured teachers at advanced ranks in four-year institutions.

If only full-time faculty are counted, the percentage of faculty with tenure
rises. For the major segments of Washington higher education, the distribution
is as follows:

Percentage of Full-Time Teaching
Staff With Academic Tenure

State Universities 55.3 percent
State Colleges 41.5 percent

Private Colleges
& Universities 48. 6 percent

Community Colleges 88.3 percent
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The comparatively larger percentage of tenured faculty in the community
colleges is attributable to provisions of the 1969 Tenure Act granting tenure to
all then current faculty. If community college faculty are excluded, the percentage
cf full-time teaching faculty in the four-year institutions averages 50.8 percent

{this includes private institutions). This figure is comparable with percentages

elsewhere in the nation, as indicated on the following table:

Numbers and Percentages of Faculty Members, Total, Full-Tinte, and
Tenured, in 68 Institutions of Higher Education ué
California, Illinois, and Pennsylvania, 1955 5

Numbers Percentages

3 O
Total Fulltime Tenure of of of
) (?) (3) ‘ n @)

52 institutions with less than 120

faculty members............. 2,949 2,342 1,240 79 53 42
6 instilutions witlr between 120 ’ S

and 200 faculty members. ... 966 781 505 81 65 52
10 institutivns with more than

200 facuity members......... 15,621 8,327 4,305 53 52 28
68 institutions................. 19,536 11,450 6,050 59 53 31

If only the "tenurable” ranks (associate and full professor) are included,
the percentage of full-time teachers with tenure in Washington is still less than
total, though it is quite high: 85.3 percent.

While some four-year institutions rebort a few tenured instructors, there

are no lecturers (a rank below Instructor) with tenure. For the most part, the

tenured teaching faculty are in the upper ranks, particularly the top two:




Headcount Teaching Staff With Tenure

Instructor Assist. Prof. Assoc.. Prof. Professor
# % # % # % # A
State Universities 1 (.01 79 (5.9) 670  (68.5) 884 (85.2)
Sta}te Colleges 7 (12.9) 108  (20.6) 237 (65.4) 195 (88.2)
Private Colleges
& Universities 16 (8.3) 127 (28.0)

190 (68.3) 225 (82.7)

Hence, 87.6 percent of the headcount tenured faculty are in the two top

professorial ranks (these figures exclude community colleges).

As might be expactéd, because of probationary service requirements, most

tenured teachers have extensive experience. This is apparent in the following

figures:

Percentage of Headcount Tenured Teaching Staff
With More Than Six Years Experience

State Universities
State Colleges

Private Colleges
& Universities

Community Colleges

86.8 percent

85.7 percent

89.8 percent

77.8 percent

A surprising proportion of tenured faculty in the four-year institutions have

more than twenty years of experience:

%

Percentage of Headcount Tenured Teaching Staff
With More Than Twenty Years Experience

State Universities
State Colleges

Private Institutions

33.3 percent

28.5 percent

32.3 percent




As also might be anticipated, there is a strong relationship between tenure
and highest earned degree. In the four-year institutions this is between tenure
and faculty with doctorates. and in the community colleges it is between tenure

and teachers with master degrees:

Headcount Tenured Teaching Staff
By Highest Earned Degree

Bachelor - Master Doctor Professional
-3

* % % F % =%

State Universities 38  (2.3) 289 (17.7) 1144 (70.0) 158 (9.7)*

State Colleges 171 (31.7) 367 (68.1) 1 (0.2)
Private Institutions 15 (2.7) 257 (46.1) 276 (49.5) 7 (1.3)*
Community Colleges 185 (12.9) 1025 (71.6) 69 (0.4) =~ o6 (.04)

*Percentages do not total 100 as faculty with less than the baccalaureate degree
are not listed.

Given the linkage between academic freedom and tenure, it might seem that
the distribution of academic tenure would bear a relarimship £t academic
discipline. Some subject fields are more "controversial" th_ari others (e.g., the
subject matter in law and' the social and behavioral sciences may be considered
less settled than, say, that in agriculture and the natural sciences) and a greater
presence of tenure might be anticipated in these academic subject areas than in
others. The data fail to reveal such trends or patterns in Washington institutions.
Actually, something of the -opposite occurs; agriculture, business, and the technical

science professions, along with law, rank most highly in terms of proportion of

faculty with tenure.




Percentage of Teaching Staff with Tenure
InGeneral Academic Disciplines

Universities  Colleges Private Inst. Com. Colleges

Agriculture &

Natural Sciences 65.5 N/A N/A 86.6
Arts & Letters 40.1 37.2 39.7 92.1
Business & Commerce 61,3 27.0 32.7 89.4
Education ( & Phys. Ed) 350.9 ' 46.4 33.1 92.6
Health Sciences | 12.8 43.4 38.8 ) 72.5
Law 62.5 N/A 50:0 n N/A
‘Mathematics &

‘Physical Sciences 45.8 50.7 52.2 91.1
Social & Behavioral

Sciences 54.8 37.4 30.9 87.4
Technical Sciences 69.2 41.9 64.3 89.4

In view of these patterns, tenure seems more a functiou of seniority, rank,
and highest earned degree than academic subject area. The uneven distribution
among academic areas may also suggest different departmental tenure policies
_ (a problem alluded to earlier) or comparative surpluses of qualified teachers
in some fields.

These data indicate that the prevalence of tenure in Washington institutions
is comparable to that in other states, and that tenured personnel in the four-

year institutions are persons with advanced rank, advanced degrees, and

extensive teaching experience.




6. Terminating Tenured Faculty

Many Lelieve that once a faculty member achieves tenure, he cannot be
dislodged from his posit'ion. Such an assumption is false. While it is usually
more difficult to terminate tenured professors then nontenured faculty members
(although this may be changing: sce the section on the legal status of tenure),
the possession of tenure does-not preclude-dismissal or the imposition of
lesser penalties. (It has been stated that the major difference in terminating
. tenured and nontenured faculty is that with the former the burden of proof is on

the institution while with the latter it is on the individual: this statement is

probably accurate, but it is an oversin‘nplification.)54 On most campuses,

tenured professqrs may be dismissed for incompetence, irrespounsibility,

physical or mental disability, or for other major causes. They also may be

terminated for reasons of financial exigency or the discontinuarce of instruc-
_tional programs or departments.

Tenured faculty members have been dismissed from Washington campuses
during recent years. Others have resigned rather than face the noturiety of a
hearing. But their humbers are few, and it may appear that such disciplinary
measures are not employed as frequently as they might be. Explanations for
such infrequency are many: one cause may lie in the cumbersome and unwieldy
character of termination procedures.

The AAUP accep's tenure termination "only for adequate cause, .. . or
under extraordinary circumstances because of financial exigencies."SS These

two justifications, finandal exigency andadequae cawse, reed separate treatme'it.
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a. Tenure Termination For Financial Exigency

The AAUP's statement on tenure termination for financial exigency is
direct:

Termination of a continuous (tenured) dappointment because of
financial exigency should be demonstrably bona fide.30

The financial exigency must be real; beyond this, guidelines are not
specified, but the likelihood of skepticism during an AAUP review is apparent.
According to Professor William Van Alstyne (Chairman of the AAUP's Com-
mittee on Academic Freedom and Tgmire), a school would have to be near

—

bankruptcy before it could dismiss faculty for financial exigency without upsetting
the Association. He sta'tes. "If a uriiversity were firing ;c;lured members of the
faéulty while at the same time providing a half million dollar subsidy for the
football team, for example, (the AAUP would) question it.">7 Professor Van
Alstyne's example may be extreme. Such matters would be more difficult to
decide if they involved staff imbalances stemming irom decisions to drop required
courses for unde;'graduates; the inability of some departments to cut back on
tenured faculty after enrollments drop suggests the difficulty.

At the‘Fifty-seve‘nth Annual Meeting of the AAUP, in the spring of 1971, a
resolution on faculty participation and on termination because of financial

exigency was adopted. Since it reveals something of the complexity of the

problem, it is quoted in full here:
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The Fifty-seventh Anaual Meeting of the American Association of
University Professors shares the concern of all segments of the
acadeinic community over the effects of the severe economic
difficulties presently confronting higher education. We are equally
concerned. however, about arbitrary or simplistic actions by a
governing board or a finance officer. Specifically, we refer to
unwarranted cutbacks in educational programs, including the
significance of those cutbacks for teaching personnel. both

tenured and nontenured. The 1940 'Statement of Principles on
Academic Freedom and Tenure' provides that tenure may be
terminated ' under extraordinary circumstances because of fi an-
cial exigencies' and that 'financial exigency should be demonstrably
bona fide.' However, the 1940 'Statement’ was never intended to be
an open door for wholesale or arbitrary dismissals, and the 1966
‘Statement on Government of Colleges and Universities' makes it
parfectly clear that the most intensive faculty participation is
required in such grave decisions. Moreover. we deplore the
apparent tendency of many boards and administrations, which,

when faced with an apparent budgetary crisis. turn first to retrench-
ments in the instructional budget and to the reduction of instructional
staff rather than weighing very carefully the whole range of possirtle
alternatives.

The Fifty-seventh Annual Meeting therefore calls upon all institutions- -
including those not yet faced with the necessity of major budgetary
reactions--to adopt orderly procedural standards for the review of
priorities, and to insure that the principle of sound decisiou-making

be applied in this currently critical area as well. Adequate faculty
participation should be both substantive and procedural: whether
retrenchments should be made, where they should be made, and

how they should be made, are all matters of shared authority.

(emphasis thus)

The policy statements of most Washington four-year institutions specify
termination for financial exigency or d.isconr,inuance of departments or programs.
Although financial exigency is not mentioned in the Community College Tenure
Act, it is evident that it would be considered adequate cause. Indeed, Washington

institutions appear to recognize or specify financial exigency as a cause for

tenure termination with greater frequency than elsewhere. In a recent study of




tenure in public universities and colleges, of the forty sampled, only 21
spzcifically provided for such eventuality.58

Technically, therefore, Washington institutions have machinery for
terminating tenured faculty when there is no money or need for them. There
is little evidence of termination for financial exigency during recent years. So
far the need for such action has not been great, and in the few recent instances
of program elimination the faculty affected were placed in other positions

within the institution.

b. Terminating Tenured Faculty For Cause

The AAUP also recognizes that tenure may be terminated for "adequate
cause.” Although this term is never spzcifically defined, references to
"incompetence” and "reasons involving moral turpitude” in the 1940 Statement
psrmit a variety of inferences.% To clarify the issue somewhat, at the
Association's 1953 meeting, members adopted a resolution stating tha.t "the
tests of the f'itness of a college teacher should be his integrity and his professional
compsatence, as demon'strated in instruction and research. 60 Finally, in its
"Working Glossary of Terms, "the AAUP comments on the practices of various
An}erican institutions and implies that the constitution of adequate cause can be
determined therefrom:

As "adequate cause" is reflected in institutional regulations throughout

the United States, it refers generally to issues of (1) demonstrated

incompetency or dishonesty in teaching or research, or (2) gross

personal misconduct which unfits the faculty member for association
with studeats. 61
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Thus, integrity, professional compstence, and moral turpitude seem to be
the important elements. The lack of more precise dgfinition accords with the
Association's view that cause should be determined on a case-by-case basis.

An analysis of tenure practices of eighty American institutions, private and
public, revealed that termination for cause is widely recognized. While ten
merely state "cause" without further elaboration, more specific reasons also
appear. Fifty-five mention "professional incompetence;" seven mention "crime"
including treason; fifty-six indicate "immorality;" twenty-six specify "neglect
of' duty;".eleven include "incapacity or disability;" ten refer to "grounds inAthe
1940 Statement;" eleven identifyA "failure in institutional relationships™ and a
few state that "réligious beliefs and activities™ are céusq—:s for tenure iermination.

A more recent study also identified a variety of tenure termination causes.

These are arranged by order of frequency on the following table:

51
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Criteria for Termination of Tenure as Specified by Forty of
Eighty State Universities and Land-grant Colleges

Studied. 93

Number of
Criteria for termination of tenure institutions
Immorality or misconduct 32
Professional incompetence . 26
Neglect of duty 20
Financial exigencies 16
Incapacity or disability 14
Crime including treason 8

Discontinuance of department or program 4
Conviction of a felony 2
Dishonesty 2
Failure to perform the terms of employment 2
Rank insubordination 2
Conduct prejudicial to the institution 2
Refusal to perform assigned duty 2
Gross violation of professional ethics 2
Failure in professional growth 1
Failure in institutional relationship 1
Unprofessional action 1
Loss of overall effectiveness in university assignment 1
Bonafide reduction of staff 1
Failure to perform duties 1
Improper conduct injurious to the institution 1
Violation of academic standards and principles 1
Violation of university rules or policy 1
Failure to return from leave within the period specified 1
To illegally advocate overtnrow of our constitutional
form of government by force or violence 1

Washington institutions similarly struggle with the definition of "adequate

cause." The reasons for which tenure may be terminated in Washington are

arranged on the following table, ranked by frequency:




Criteria for Termination of Tenure Specified in
Washington Private and Public Institutions

Number of Institutions
Criterian Specifying

Neglect of Duty
Incompetence
Immorality
Physical/Mental Incapacity
Conviction of Crime
Insubordination ‘
Violation of Institutional Policy or Regulation
Misconduct
Dishonesty
Doctrinal Departure
- Breach of Signed Contract
Inefficiency
Discrimination of race, origin, religion, or language
Professional Deterioration
Member of Subversive Organization
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In the community colleges tenure may be revoked only for adequate cause
and by due process. Beyond this, the statute cites three specific acts which
constitute sufficient cause: (1) any unlawful act of violence; (2) any unlawful act
resulting in destruction of community college property; and (3) any unlawful

interference with the orderly conduct of the educational process.64

-
-

The requirement that academic tenure be revoked only by due process
points to another prevalent requirement of most tenure policies. While tenure
may be terminated for major infractions, termination must entail the application

of the fundamentals of due process. It is in the implementation of such procedures

that the "adequacy™ of the cause is determined. ~




¢. Termination Procedures

In their analysis of the tenure policies of American institutions-of higher
learning, Professors Byse and Joughin ideantify four distinct stages of tenure |
termination practices:

-Informal adjustment and conciliation;

-Initiation of proceedings;

-Hearing; and

-Appeal . 65

Although some Washington institutions are revising procedural requirements

in their tenure policies, most specify these four stages in some detail.

(1) Informal Adjustment and Conciliation +

Procedures for informal adjustment and conciliation are provided on most
Washington campuses. The University of Washington's are illustrative:

When a question arises concerning the termination of the services of
a faculty member who has tenure, first the appropriate dean shall
discuss the matter with the faculty member in personal conference.
The matter may be concluded by mutual consent at this point.

If the matter is not concluded, at the request of the dean or the
faculty member, an Advisory Committee may be called into
operation to offer its confidential advice to the parties. . . . The
Advisory Committee shall consult privately with the dean, the
faculty member, and others and shall proceed informally to effect
a mutually acceptable adjustment if possible.

If at any time during the preliminary proceedings the faculty member
requests that the formal proceedings be held. these shall be initiated
within one month or the matter shall be dropped.66




Attempts to resolve the matter also may be made at the dspartmental
levei. In the Community College Tenure Act no specific provision for informal

conciliation is mada.

(2) Initiation of Proceedings

Formal dismissal proceedings are usually initiated in the form of a writen
statement from the dean or administrator, functioning as the charging authority,
to the faculty member in question. This written statement is, in effe;:t, Ma’
statement notifying the faculty member of the specific charges. A hearing
committee may be designated. and, in virtually every instance, the hearing
commirttee will include faculty representation. In some institutions the committee

is a standing body, in other cases it will be an ad .1oc faculty committee speci-

fically empaneled to hear the dismissal case.

The usual pattern is to give the faculty member time (thirty days) to
prepare his case. He may also submit a written response to the official chargés.

The University of Washington Faculty Code's statement on proceeding initiation

is again illustrative:

A formal dismissal proceeding shall be commenced by a written
communication from the appropriate dean or comparable adminis-
trative officer functioning as charging authority to the faculty
member and to the Chairman of the Tenure Committee containing:

(a) a statement giving the grounds for dismissal with sufficient
particularity of the underlying facts to inform the faculty
member of the nature of the charges against him;

(b) a statement that if the faculty member makes a request
within thirty days of receipt of the charging authority's
statement, he is entitled to a hearing before the Tenure
Committee;




(c) a copy of the Faculty Code including Tenure Hearing
Procedures;

(d) a first list of witnesses. 67

(3) Formal Hearing

Of the thirteen Washington institutions (four-yeér) requiring formal
hearings in their tenure termination proceedings, eleven spacify that the
hearing boards must consist solely of faculty members. In one case the accused
faculty member has the option of being heard before a faculty committee or board
of trustees. The Community College Tenure Act requires that review committees
be composed of members of both the administrative staff and the teaching faculty,
but the teaching faculty members must be sufficient in number to comprise a
majority of the commit.ee membership. 68

Hearing procedures provide for . ..imony of witnesses, presentation of
evidence, rebuttal, cross-examination, taking of transcript, and counsel. At
the community college level, the relevant statute specifies that,

the review shall include testimony from all interested parties

including, but not limited to. other faculty members and students.

The faculty member whose case is being reviewed shall be afforded

the right of cross-examination and the opportunity to defend himself.

The review committee shall prepare recommendations on the action

they propose be taken and submit such recommendations to the .
appointment authority prior to their final action. 69 '

*RCW 28B.50.843 requires the review committee to hear the case and make
recommendations to the appointing authority (the board of trustees of the district)

prior to final action. In a case in litigation at the time of this writing, a
Washington court has ruled that the review committee has exclusive authority to
make findings of fact, and the appointing authority is, thereby, bound by the review
committee's 'recommendation."'




(4), Appeal

Provisions for appeal, the final major step in the termination process, are
contained in most policies, although the precise appellate authorities will differ.

Some schools provide for appeal to the President, othe: s direct appeal to the

P .

governing board and still others involve both. Some provi. for automatic
governing board review of the hearing board decision, others require formal
request for such review. The appeal procedures descrined in the University
qf Washington's Faculty Code are elaborate, but they illustrate the efforts this

institution exerts to ensure exhaustive appeal procedures for tenured faculty:

At the written request of the faculty member or the charging
authority, the President shall review the case. (Then follows a
series of statements concerning the basis of his review,
opportunities to prepare and present briefs, etc.)

If the President affirms the decision of the Committee, the matter
shall be deemed closed unless the faculty member files notice of
the appeal of the decision to the Board of Regents within ten days. . . .

If the President disagrees with the decision of the (Hearing)
Committee, he may reverse the Committee's dacision, . . .and the
matter 'shal} be deemed closed unless the faculty member files

notice of appeal of the decision to the Board of Regents within ten
days.. . . (T)he President may (also) return the matter to the
Tenure Committee with his objections specified. If the matter is so
returned to the Tenure Committee, it shall reconsider the case. . . .

If the decision of the President is adverse to the faculty member, at

the written request of the faculty member, the Board of Trustees

shall review the case. (Then follows a series of procedures concerning
such review, the preparation and filing of briefs, etc.)

If the Board of Regents affirms the dacision of the Tenure Committee,

the matter shall be deemed closed. If the Board disagrees. . .(it)
may make a final decision to this effect and thereby bring the case to
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a conclusion, or it r:ay return the matrer to the Presidznt for referral
to the Tenure Committee with its objections specified. . . . After
reconsideratioa, the (Tenure) Committee shall frame its decision and
communicate it in the same manner as before. After study of the
Committee's decision. the Board of Regents shall make a final

decision. 70

Appeal for tenured faculty members aggrieved by a dzcision of the hearing
board is also recognized in the Community College Tenure Act, suggesting
Legislative endorsement of this procedural element:

Any faculty member dismissed (i-n accordance with the provisions

of the Tenure Act) shall have a right to appeal the final dacision

of the appointing authority within ten days thereof in accordance

with (the appeal provisions of the Administrative Procedures Act.

Appeal is to the Superior Court.)71* -

It is now clear that tenured faculty may be dismissed. It is also clear that
the safeguards against arbitrary dismissal, and possible infringement of academic
freedom, are elaborate. While the definition of academic due process employed
by the American Association of University Professors is more desidesrative than
descriptive (Academic Due Process is defined by the AAUP as 'a system designed
to produce the best possible judgment in those personnel problems of higher

education which may yield a serious adverse decision about a teacher"), its

stress oa faculty participation is realized in Washington institutional policies.72

*In 1971 the Washington Legislature enacted an Education Administrative Procedures
Act (RCW 28B.19.010, et. seq.). This act applies to community colleges as well

as to the public four-year schools. In the interest of consistency, the RCW 28B.
50.864 references to appeal in accordance with the State Administrat’ve Procedures
Act should be amended to refer to the Education Administrative Pro-=dures Act.
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d. Frequency of Tenure Termination

Possibly bzcause tenure termination is Ean extreme sanction, possibly bacause
the procedures it entails are cumbersome, ‘possibly because the probationary
period requirements are so effective that few inept faculty survive them,.
possibly because faculty members in trouble tend to resign rather than face a

hearing, or possibly because of a combination of these and athers, tenure

termination procedures are not often invoked. Tenured professors have

been removed through informal methods leading to voluntary resignation, and
tenured professors have been removed through the appliéation of formal
termination procedures, but not often. Although evidence on the prevalence of
incompztence among institutional faculties is lacking, it seems safe to assume
that termination procedures are either employed less frequently than warranted,
or they are employed with singular lack of success.

For the ten-year period 1960-1970, Washington four-year institutions report
the recorded dismissal of seven tenured persons. The distribution is as follows:

Tenured Personnel Dismissad From
Washington Four-Year Institutions

1960-1970
Staie Universities- 0
State Colleges 2
Private Institutions 5

Some tenured personnel have resigned after a question of renure was formally
raised. While many, if not most, of these cases would not likely be matters of

record*, some are:

*Faculty representatives at Western Washington State College maintain that such
resignations approximate one per year, per 500 faculty. -
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Tenured Personnel Resigning Following
The Raising of a Question of Tenure

1960-1970
State Universities . 1
State Colleges 0
Private Institutions 3

Assessment of these figures must be tempared by awareness of several
characteristics of higher educ-:z;tion. First, the probationary pzriods arc long
and the review procedures governing the award of tenure, at least theoretically,
are more rigorous than many other professional sectors. Tenure is not awarded
to all. Second, the higher education community is genérally more tolerant of
unorthodoxy in belief and life style than other social or professional segments.
Hence, .there may be less likelihood of termination than would be the casz in
other areas of endeavor. Third, extensive opportunities for informal resoluti;)n
of conflict exist, and these are buttressad by various opportunities for unobtru-
sive resignation. - The effects of these opportunities are not apparent to the
casual obserlver. Fourth. because tenure termination procedures are involved,
lengthy, and costly, administrative officials may be réluggant to implement them.

Finally, while the President and the governing board possess the ultimate power

to hire and fire, fear of professional sanctions may induce cauticn.

7. Tenure, Incompetence, and Mediocrity

The presence of tenure termination procedures does not dispel the myth

that tenured teachers possess lifetime job security with few obligations to

.
-~
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maintain professior- " compatence. A belief that tenured professors teach

fewer classes. counsel fewer students, and spand more time in nenteaching
activities than their nontenured collcagues is common. Such attitudes atie

not restricted to the critics-of tenure. Even some of its stauncher supporters
recognize that incompetence and nonprofessional behavior exist among tenured

faculty. The University of Utah's Tenure Commission makes such an observa-

-

tion in its report:

The least satisfactory features of the tenure system, we have
concluded, arise in the post-tenure period. While the reievant
University regulations are calculated to facilitate dismissal of
tenured faculty members who fail to measure up to acceptable
standards of academic performance and professional responsibility,
actual results are not necessarily in accord with theoretical
expectations. Evidence presented to the Commission indicates

that instances of tenured incompstence, unacceptable academic
performance. or failure to observe professional standards of
behavior, do occur within the University from time to time. 7

A similar acknowledgemer;t js made by Professor Machlup. a strong adveccate
of academic tenure:

My doubts about the frequency and importance of cases of faculty
deterioration due to tenure must not be mistaken for a denial of

their existence. Some of us know of cases of this sort. We know -
of professors who were once promising but have not fiifilled the
promise: they have not kept up with the progress ir cheir fields,

have not done any decent research in years, do not prepare their
lectures, do not carry their share of the burden of the department,

are not accessible to students; but, who, possibly, would still perform
satisfactorily if they were not secure in their jobs, that is, if their
contracts were subject to termination or renewal depending upon
performance. Hence, with due reservations regarding the frequency
and importance of actual cases in point, it must be granted that the
tenure system may contribute to scine deterioration in the . rformance
of some professors and, consequently, may harm the institutions
which are stuck with the retrograde members of the faculty. 74
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Professor William Van Alstyne (ChairmanAof the AAUP Committee on | |
Acadzmic Tenure and Freedom) concedes, '"(There is) no dbubt that among the
tenured faculty a.2 many who are grossly incom'petent or who teach from
yellowed notes." But he iadd_s: ""(that) no reason other than inertia prevents

: imiversitieé from eliminating this deadwood; these teachers stay on beczuse
‘o one sees-fit to bring forth an appropriate complaint."73
o The Uni;rersity of Utah Tenure Commis.é ion recognizes two approaches to

~© -4 solution. The first involves abandonment of tenure and search for other means

t0 cope with faculty delinguency, means better adapted to the "eradication of

-___Ptofessional inadéquacy than the tenure system" and which would provide at least _
’5‘équal protection for acadeimic freedom. The second centers on strengthening the
‘tenure system through post-tenurée evaluation and other modifications in practices.

The Commission recommends the second. 76

The Tenure Commission's tack attests to the value of some recent obser-

vations made by President Henry Saltzman of the Pratt Institute (Brooklyn, New

Yor}). Because of the pertinance to this discussion, his remarks are quoted at

one b

length here.

IR

A dean or department chairman in a university develops so close a
. relaf_ionship with his faculty over the years that ambitious, energetic,

- quélified teachers who earn tenure are frequently permitted to age

like fine wine, without being disturbed. . . . (T) he behavior and

attitudes of supervisors of tenured faculty--deans and department

chairmen--are the key'to the matter. These members.of 'middle |

management’'. . .are either unwilling or incapable of properly |
: - supervising, evaluating, and disciplining the tenured faculty. This |
weakness gravely threatens the tenure system.
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Poor motitoring of the tenured faculty results not from ill will or
conspiracy. It is a reflection of a problem of human nature. Deans.
chairmen, and tenured faculty have worked and virtually lived

together for a long time. Often they are good friends. Indeed, senior
members of a faculty often constitute an extended family system:
Chairmen become godfathers to the children of tenured faculty
members and frequently help sach other in times of illness or other

se. ous difficulty. After a while, a familial, rather than a managerial,
relationship is established. 77

Like the Utah Tenure Commission, Saltzman points to the need for perfor-

mance criteria, discipline, and individual accountability in the post-tenure

-
T

period. 78

While many acknowledge a 'post-tenure letdown,' others are not willing to
readily accede its cause to tenure. For example, in addressing the problem of
professional deterioration after tenure is attained, Professor Machlup demands
eméirical evidence of the linkage between the two.  He suggests the culprit
may not be tenure but uninspiring work environments.79

A number of factors probably contripute to professional deterioration. A
cause and effect relationship between tenure and professional stagnation is not
easy to demonstrate, and it may not exist, but it is clear that the presence of
tenure seriously complicates remedial surgery, both-on an individual and

collective basis.

Professor Machlup recognizes the potential seriousness of this problem:

Assume a new president takes office and finds a large part of the
faculty in the category of deadwood by the higher standard of
excellence (to which he aspires). To remove this deadwood quickly
would be diificult or, at least, very expensive. Some faculty
members may be willingto accept premature retirement, others,
large separation payments (say, three years' salary) (sic), still




others, assignment to nonteaching positions at the institution.

Such a program, however, may be too expensive for the institution,
and without such a program the unsatisfactory professors must be
retained until they retire on schedule. This involves waiting for
several years, and the president, however impatient, may have to
settle for a very slow improvement of the faculty. Instead of doing
it in three or four years, it may take him ten years.

This is a serious disadvantage of the tenure system. aud it is one that should
not be minimized, but it is also a problem that can be exaggerated. The need
for a college or university to raise its standards across the board is remote.

The prevalent pattern is for some departments to reflect higher levels of

. competence and prestige than others, and, accordingly, the need to upgrade

faculty is more likely to be faced at the departmental level.

Again, the existence of tenure clearly makes it difficult for a department or
an institution to replace mediocre faculty. Unless effective post-tenure evalua-
tion procedures are developed and en}ployed. the alternatives are enlarging the
faculty (adding new while retaining the old) or awaiting the retirement cif the
less productive members. It is clear that tenure is an obstacle to faculty

upgrading, and there is no easy v.ay to overcome it.




E. The Legal Status of Academic Tenure

Academic tenure's legal status is a complex subject. It is treated here in
a brief and general fashion, with the focus on historical development and recent
trends in- it_s definition. (For those who prefer a more complete or dztailed
investigation. leads for further inquiry are footnoted. )81

Washington courts and legislatures have recent histories of supportive
résponse§ to tenure. A state tenure law applies to teachers in the public schools.

A recently enacted Community College Tenure Act applies to faculty in the two- ‘

year public colleges: And, although subsequently vetoed by the Governor a

tenure act for faculty at the University of Washington and Washington State

University (then the State College of Wash:inygton) was enacted by the 1945

Legislature. Finally, Washington courts have recognized the applicatign_ of
et

procedural due process in tenure termination cases and, accordingly, the

tenets of academic tenure policies of the public four-year institutions.

1. Tenure and Washington Statutes

With respact to the public schools, the Legislature in 1961 enacted a
continuing-contract law, with characterist'ics of a tenure statute, to cover
teachers. The legislature's anproach requires some explanation. Technically,
two statutory routes to academic tenure for school teachers prevail in this
country. The first, embodied in continuing-contract laws, provides for an

annual contract automatically renewed 2ach year if the teacher is not notified of




nonrenewal by a specified date. The second, following more closely the tenure
path, usually spzcifically prohibits dismissal except for stated causes and after
-
the application of procedural due process, particularly, formal notice and a
hearing.82 The Washington Legislature éombined elements of both, creating a
third path: Washington public school teachers are covered by a continuing-
contract statute that entails elements of an academic tenure law. They must
be notified of nonrenewal for the followiné term prior to April 15; fai_ll‘xre to so
notify is tantamount to renewal. If the teacher is notified his contract will not
J
be renewed, the notification must specify the causes of thé action. On request,
the teacher must be afforded a hearing within ten days. He may engage counsel
and produce witnesses, and he must be informed of the outcome of the hearing
(held before the board of directors) within five days of its conclusion. If all of
these conditions are not met, the teacher is presumed reemployed. 83 Thus,
the Legislature has extended a form of tenure to public school teachers.
Legislative support for academic tenure is not limited to the public s'chool

sector. The 1945 Legislature passed a tenﬁre: act for the University of Washington

and Washington State University. This act, IHouse Bill No. 441, was brief but

———ad -7

comi)rehensive. It extended tenure ("the right of a person to hold his position
during good behavior and.efficient and competent service. . .not to be removed
therefrom except for cause’) to all permarfent teachers. Permanent teachers

were dzfined as professors or associate professors, assistant professors after
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three years of service, and faculty in the lower ranks who had been employed
for the four yeairs immediately predating the act. Appointment from the faculty

to an administrative position, including the presidency, would not deprive a

‘teacher of his tenure status. The act provided that tenured faculty could be

removed for incompestency, neglect of duty, physical or mental incapacity,
dishonesty, immorality, or conviction of a felony involving moral turpitude.
Procedural due process was required in tenure termination cases. (Such due
process included service of notice and a hearing with counsel present.)

Hearing boards would consist of five faculty members selected by the faculty

A ———
7

senate. A transcript of the hearing and the decision had to be transmitted to
the governing board within t'hirty days. Failure to meet thié requirement would
precipitate a second hear:ag before the governing board itself. In the final
analysis, the question of removal would be determined by the governing board.
This simply-stated act contained most of the aspects of a comprehensive
tenure system. Although enacted, it never became law; the Governor vetoed it
because it might have jeopardized the postwar prospects of faculty serving in the
armed forces. In his veto message he stated that such legislation should await
the termination of the war and the return of these veterans. Neither this act nor
another tenure statute for four-year institutions was subsequently enacted by the

Legislature.

Legislative endorsement of academic tenure in higher education was, however,

again manifested in 1969 when the Community College Ten- -e Act was enacted.
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This act is discussed elsewhere in this report, and it need not be reviewed again
here. Suffice it that the statute provides for probationary employment periods
(three years), award of tenure upon completion of the probationary period,
tenure termination only for cause, and the application of procedural due process--
notice and hearing--in tenure termination cases. 84

Since th& public four-year institutions are not covered by a state tenure
statate, the matter is left to the individual governing boards, presumably under
their statutory responsibility to "employ the president, his assistants, members.
of the facuity, and other employees of the institution, who, except as provided by
law, shall hold their positions, until discharged therefrom by ihe board for good

and sufficient reuson."85 As stated elsewhere, the trustees and regents have

ddopted tenure policies (or a 'nontenure policy’ in the case of The' Evergreen
Staté College) for each institution, and these (except for Evergreen) contain all
of the major components of tenure systems discussed above. Although they are
not statutes, they fall into the category of "forms of sublegislation .with the force

and effect of law. 86

2. Professional Associations and Academic Tenure

Until relatively recently, the interpretation and application of public
institution tenure policies did not extensively involve the courts. The reasons
!

for this were several. Until recently at least, faculty members weze not considered

litigious by nature, the costs of formal controversy are high (usually borne
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personally), the burden of proof is often on the teacher, and judicial decisions
may not be reached for months or years after a faculty member is separated.

In addition, the extra-legal hazards are great: to sue and lose éstablishes é
record that may prejudice one's chance for employment or advancement. To sue
and win will not usually get the job back and is likely to warn other institutions that

the contestant is an irascible professor, having the same effect as losing.87

Faculty mer;Ibers have sought judicial remedies, and some of the niore
important court dzcisions are examined below, but the majority have sought
redress through professional channels;, particularly -the American Association
of University Professors, and the number of cases reviewed during recent years.
by the AAUP tar exceéds the number heard in the courts.

Requests for AAUP assistance in local disputes are usually made either by

the aggrieved teacher (who need not be a member of the Association) or the

local (campus) chapter (in some cases, administrative officials of the involved

lustitution may request it). The AAUP usually attempts to present itself as a

neutral obse;;er, at least in,{itiall"yh_,_ and in practice it is often accepted as a
mediator Hy both parties. Because of this stance, informal or private settle-
ments often result.

When mediation is impossible,- the AAUP proceeds through an investigation
by an ad hoc committee composed of teachers from outside the involved in-

stitution. These committees are not bound to the actual controversy; rather,

they are instructed to go beyond it and examine the general conditions affecting




academic freedom at the institution. Hence, such matters as the adequacy of
the institution's tenure system, the overall attitude of the admiinistration, etc.,
are frequently covered in ad hoc committee reports.

If the published report (reports may be published in the AAUP Bulletin)
records a serious situation that is not' corrected before the Association's next
-annual meeting, Committee.A (the Committee on Academic Freedom and Tenure)
ruay recommend that censure be imposed. Specific reforms are made requisite

to the lifting of this sanction. It will remain in effect until "the Association,

T
¥

upon reexamination, determines that the general academic climate has fmproved,
_minimum standards of procedural fairness are assured, and an appreciation of
academic freedom is developed. n88
A partial employment boycott may be the result of an institution's aPpearance
on the AAUP's censure list. Presumably, professors are reluctan; to seek or
accept employment at a censured institution. The AAUP does not, however,
impose an obligation on its members to refuse such employment, since it believes
such action might harm innocent students and faculty members. In one case
"(St. John's University), the AAUP recommended that the regional accreditation
association reconsider the institution's accredited status in light of tﬁe AAUP's
findings; apparently this was an isolated event. 8
A number of American colleges and universities have been censured by the
AAUP. In its Handbook on Tenure, the Association lists 62 institution‘s censured

between 1930 and 1967. A lesser number of institutions are represented on a

listing of committee reports that did not result in censure. 90
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Washington institutions are represented on both lists, and AAUP censure
was extended to two of them. Central Washington State College wag on the

AAUP censure list from 1940 to 1948, and Western Washington State College

was on it from 1941 to 1944. Committee reports were prepared on the
University of Washington, Washington State University, Eastern, and Gonzaga. 91
The tally for Washington is as follows:

Washington Institutions and
AAUP Sanctions

Censured:
Central Washington State College h 1940-1948
Western Washington State College - 1941-1944

Ad Hoc Committee Reports:

University of Washington (2) 1917, 1956

Washington State ﬁniversity 1937

Eastern Washington State College 1957

Gonzaga University 1965

A few additional incidents avre not suggested by this list. In 1917, an effort

to censure Central failed to win a consensus at the_ annual meeting of the AAUP. 92
In 1956, the Association indicated that earlier University of Washington actions
concerning the 1945 termination of two controversial faculty members should
have merited censure, but such belated action by the AAUP, especially in view
of the change in climate evidenced by appointment of a noted philosopﬁical

anarchist to an honorary lectureship, was viewed as inappropriate.93



The issues involved in these cases indicate the range of the Association's
interests, and. perhaps, something of the fragile nature of academic freedom.

In the 1937 report on Washington State University (then the State College of
Washington) the issue centered on a novel written by a member of the english
de'pari'mert;t ;aculty (who had been notified previously that he would be reappointed
for the f'(;llowing year). The novel disturbed the dean and some department
fa'c':ulty members,' and the dean ordered the book withdrawn from public sale in
the -school book store. Two weeks later the president informed the facule
mémber he would not be reappointed because of his involvement in a student
strike. The novel was mentioned during the discussion. The AAUP foﬁnd that
the late notice of nonreappointment violated standards of academic tenure, and
since it was the book that constituted the primary issue, the action denied free-
dom of expression to a faculty member. Further action in this case was not
reported, but since the College (University) was not censured, the case was
probably settle;i inrerniﬂly. 94

The Western Washington State College case is a comparatively rare exarhple
of AAUP intervention in the dismissal of an admini..i rator. The president of the
college was dismissed in 1939, largely because of a series of charges filed in

935 against him and various faculty aind students by five Bellingham citizens.

The Board of Trustees exonerated the president of the charges in 1938, but it
subsequently informed him of h{s termination. The only charges mentioned in

the dismissal notice were those filed by the five citizens. According to the

AAUP report, the Governor either was or became an opponent of the president
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of the College and sought his dismissal, or the trustees yielded to pressures
from the president's critics. The AAUP report pointed to the power of the
Governor to dismiss trustees as a source of control over the institution, and it
recommendad legislation that would preclude t.he repatition of such incidents.

In defending its involvement in a case centering on dismissal of an
administrative official, the AAUP stated it would continue to do so when 'the
dismissal of such an official indicates the existence of improper control of an
institution, political or otherwise, threatening the academic freedom or the.
tenure of the faculty, or freedom of speech in connection with the educational
prograt’n of the institution.” Censure was imposed. and it _remained in eifect
until 1944. Since there was no annual meeting of the AAUP that year (bécause
of the War), specific comment on the decision to withdfaw censure is 1aclcing.95

The remaining censure case involved a Central Wa‘shigg}“qn State College
prof essor who departed to travel in Mexico before the close of the spring term,
and who did not give final examinations or attend commencement, as required. He
was cﬁarged with being abseqt without leave, defiance of executive requests, and
infidelity of service. The AAUP found no substance to the charges; instead it

reported evidence of misunderstandings rcgarding permission for the professor

to be absent from the commencement exercises. The Association felt that such

absence, even without permission, was insufficient to warrant dismissal. Its
censure continued in effect until 194896
These cases illustrate the role of one professional association, the AAUP,

in controversies occurring in Washington institutions. Again, until recently
L
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professional associations were more a-tively involved than the courts in
tenure termination cases, largely for the aforementioned reasons, but'this

doés not mean the courts have been silent, nor does it mean these trends will

continue.

3. Tenure-and the Courts
3

While judicial statements oa academic tenure have not been extensive,

they appear to be on the increase, particularly as nontenured faculty, tura to ..

‘the courts for clarification of their employment relationships. In considering

‘how the courts have viewed tenure it will be helpful to review rulings on the

- employment rights of tenured ard probationary faculty separately.

a. ’The Courts and Tenured Faculty

In most major cases on faculty dismissal heard from the end of the Civil
War through the first half of the Twenti;:th Century, the principle that "trustees
and regents, unless the statutes provide to the contrary, were empowered to
dismiss professéfs at will" was upheld.97 Notable departures did not ;ccur
until mid-century. An example is a 1954 case involving dismissal of a tenured
faculty member from the University f Nevada. The professor, head of the
bioiogy departn.xent and president of the Nevada chapter of the AAUP, was opposad
to the relaxation in ad,missiéqg policies advocated by the new president, amd he -:- -

criticized them through an article published in a national journal. :Informed b/ the

president that his concern should be biblogy and not admissions, the professor
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was subsequently notified to aon~ ™ ¢~ - iic governing board at a hearing on
his continued employment. * 2 - .,_ed when the: board found him guilty
of 'insubordination.’

The pro'fessor successfully a= - to the courts: the goveraing board's
order was vacated by t}me Nevada S . Jourt on the basis that the professor's
‘actions wevre his legitimate prerngative. For the court, differences of opinion
between a teacher and an administraror did not just.ify termination of a tenured
appointment.93 The case centered on adequacy of cause for tenure termination, ' T

B = but it revealed judicial recognition of academic tenure.
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Washington case law app=ars to accord with national trends. One Washington

“case is frequently cited in refercnce to judicial rulings on tenure. The case,

bl L A

Nostrand vs. Balmer (subsequently, Nostrand vs. Little), 99 while also not

directly involving tenure, i'ecogni;ed the right of tenured faculty t¢ due process. :
The controversy inv. lved two an iversity of'Washington profes- s who
contested the constitutionality of a state law requiring faculty (and ; _sic employees)
to swear to a loyalty oath. 1n upholding the statute's constitutionality, the State
Supreme Court ruled that (1) states have power over public schools and public

institutions of higher learning, including the power to protect students against

B ——
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the possible exercise of subversivc influence by their teachers, and (2) they

have the right to investigate the qualifications (including the loyaltv) of employees
naid by public funds. It ruled that the University must require the professors

to sign the oath.
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The :aseE\vas lappealed to the U.S. Supreme Court on the;groutld that the
; o -act was vio‘lative of due process provisions of the Federal Constitution. since 1t
' _ | provided no hearing by which an employee could explain or defend his refusal to
| .'Ealc‘e ihe oath. The federal Supreme Couy Vﬁ'égfé%’thé ’sta;e court's judgment
z’an';l remanded the case to it for passage on the question (Justice Douglas -

—

-dissenting).

. ‘who had never actually refnsed to take-the oath, hdd certain tenure rights. It

s t__,§ytated thére was no vestéd right to public émployment in the Staté.of Washington,
" “Yinless emplojees have some terure rights provided by law." Aside from such

“teriure rights, the power to discharge was absolute. Public employees refusing

- - Af;ﬁi;sigﬁ the oath were not eﬁtit;l):éd’t‘ﬁ a hearing. But if an employee had tenure
7 Tights, ‘then he must be afforded the “earing his contract of employment (his
-ténure) called for. For the Court, these tenure rights (University of Washington)

-included the right to writtén notice of charges, a hearing, the right to counsel,
- <—«" -

-

‘etc. Removal could be only for adequate cause. While refusal to sign the oath
7ok . ;
: - -might constitute adequate cause, this could not be determined without_the

proféssors were not entitled to these safeguards unless also ;equired by
governing board policy. Hence, institutional authority to grangt tenure, and
thereby certain employment rights not afforded other public-employees, was

:ﬁ;‘)héld by the courts of this state, and the rights of tenured professors found

. avplace in Washington case law. J -—
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On reconsideration, the Washington Court recognized that the two professors,

—application of the required procedures of due process. By implication, nontenured
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b. The Courts anu Nontenured Faculty

The above opinions do not settle the proceduzsal rights of nontenured faculty.-
if anything, they suggest there are none. If*' s is the case, it is an~assumption" S R
b_gjng increasingly called into question. The ruling in the Nostrand casc was
that procedural due process, in a;ccordance with the relevant tenure policy, had

to be followed when dismissing tenured personnel. It now seems evident that the

3 courts may require the application of some form- of procedural due process in

5
x
3
3

" cases involving nonterured facnlty dismissals as well.. While this has not vet
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béieniunequiyocally held by the Supremme Court, its recognition seems reasonably v

= | certain, especially if violation of constitutional rights is alleged. Indeed,

- —

Professor William Van Alstyne (Duke Law School) concludes that affording

procedural due process to bersb‘ns facing discharge from public employment has

been virtually decided. For him, the "remaining issue is the determination of

e T

the extent and form of procedural due process on a case-by-case basis. »100

B b oo b e
A

The question is not whether an institution may fire a nontenured faculty

=

member (or a tenured faculty member for cause), but whether.it may do so in

an 'arbitrary and capricious’ manner: whether it may simply refuse to renew
b+

L O 1

the contract of a probationary teacher or whether, in so doing, it must provide

i B a statement of the reasons for the action and opportunity for hearing. Present

judicial disagreement appears to be over which procedures, if any, must be

afforded nontenured academicians in the event their public educational employérs

b o 1t i

; decide not to retain them. On the basis of recent court (and a National Labor

2 Relations Board Examiner's) decisions, some procedures will be required. E:

% ‘ - ’\ . . -,
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In an attempt to resolve contlicting dc;cisions in the lower courts, the U.S.
Supreme Court is hearing (Spring, 1972) two cases involving the dismissal of
nontenured pfrofessors.

"The first ("The Sinderménn Case™), concerns a teacher at Odessa Junior
College whose contract was not renewed for the 1969-70 school year. H_e
claimed that the college administration did nc* reappoint him partially because
of his association with a group seeking to coavert his junior coliege into a four-
year institution (a move opposed by the p'resident and the governing board). As
president of the Texas Junior -Colleg'e Teachers Association, Sindermann was
fired because he took time away from his tea: ...g duties, p}esufnably without
permiésion. to te;tify before the state legislature. The colleg;a administraﬁon
said it owed no contractual obligation to Sindermann since the college had no
tt;nure system and all teachers were on one-year contracts. The district court

agreed and dismissed his suit. Th= Court of Appeals, however, reversed the

- ruling claiming that, "Wha is at stake is the vindication of constitutional rights--

- the right not to be punished by the state or to suffer retaliation at its hand because

a public emgloyee [.)ersists in the exercise of First Amendment rights."101

This finding runs counter to the holdings of other courts (hence, the
'judicial disagreement’). The Tenth Circuit Court has held that nontenured faculty
members have no rights after the expiration of their cotracts, "even if the
_reason for their nonreappointment was their exercise (;f a constitutionally
protected right sjcl{ as free speech. 102 The First Circuit Court requires a

i .
detailed statement of‘ reasons for nonreappointment and access to one's file,

78




but it does not require a hearing. The Fifth Circuit Court has held that if the
nonreappointment occurs because the teacher exercised his constitutional
rights, then he must be afforded the full hearing required in tenure cases. 103

A second nontenured professor dismissal case will also be reviewed by the

Supreme Court. In this, the "Rothk Case” (Roth vs. Board of Regents). a U.S.
District Court order to Wisconsin State University at Oshkosh (now part of the

University of Wisconsin) to grant a hearing to a nontenured faculty member whom

ot 1

it had not reappointed is being appealed. The teacher claims the nonrenewal

decision was in retaliation for his criticism of the-University. Roth was an

- %
-

—— .
assistant professor on a one-year contract, without tenure and in his first year

of teaching. He was notified of nonrenewal five months before the end of his -
contract (in ample time to seek appointment elsewhere). Moreover, he was
unstigmatized by published evidence playing on his reputation or character,
facing no grave hardship in finding employment elsewhere, on a one-year
contract, and being not renewed rather than termi|'1a'ted during the term. In
spite of the Uﬁiversity's.apparent need to preserve discretion in e_valuating

: probationary faculty before granting therp tenure anc; fear that elaborate due
process in nonrenewal cases might force on it a2 form of instant tenure, the
Court concluded that procedural due process: required a statement of reasons for
nonrenewal, to be provided on request, and a hearing for the teacher to respond

to the stated reasons, also to be provided on request. The Court’'s statement

on the hearing ill.:strates the concept it envisaged:
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At such a hearing the professor must kave reasonable oppo unity to
* submit evidence relevant to the stated reasons. The ‘burder. of going

forward and the burden of proof rests with the professor. Only if he

makes a reasonable showing that the stated reasons are wholly

inappropriate as a basis for decision or that they are whoily_without

basis in fact would the university administration become obliged to

show that the stated réasons are not ina‘pprOprigtc..ouhét they have
_abasis infact.. .. ..

One further case, Poddar vs. Youngstown State University, should be S

considered .here. Poddar, an assistant profe’§sor at Youngstcwn State University, -

a native of India and a naturalized American citizen, was notified in June, 1970 b

one year's notice) that his contract would not be renewed at the end of its term.,
y S

SARAR] 3 L8 e | 9

June, 1971. The University declined to give him a statement of the feasons for
its action,_claiming that such notice would be in violation ~f the institution's
rules and regulations. Poddar argued that the University's actions, nonrenewal

and refusal of a promotion, were prompted by his criticisr‘ns of discriminatory
practices and his efforts to organize the faculty. Thusa. they virlated his Fi1:st
Amendment freedoms and his civil rights. Moreover, in refusiné to spec .fy
the ctxarées and afford him a hearing. the University violated his rights to due
process under the Fourteenth Amendment.

The U. S. District Court held that "the defendant university's termination of ‘ ’
plaintiff's employment, by failing to renew his contract of employment without
disclosing the reasons for such termination, constituted arbitrary and capricious
conduct prohibited by the due process clause of the Fourteenth Amendment, and

A" H
¥
violated plaintiff's rights under the federal civil riglits statutes."104 The

- —— “ -

Court enjoined the University from refusing to renew the contract until Poddar
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was given a statement of reasons for his dismissal and an opportunity for a
hearing to contest the decision. At the hearing he was to have thc'a' opportunity
to be present with counseél, to submit relevant evidence, to confront and cross-
examine witnesses, and to'be notified of the decision within a rea§onable time. 103
Such rulings are coming not only from the cou'rts but from at least one
regulatory géeﬁcy as well. Recently'r, a National Labor Relations Board examiner
ordered the reinstatement of three nontenured faculty me.nbers at Lawrence
Institute of Technology (a private college in Michigan) because m'mi'enewal of
their contracts was attributable to their roles in organizing faculty,fspecifically .
their activities in the local chapter of the AAUP. The e;cam iner stated that in
not renewing their contrdcts, the coilege had violated the National Labor
Rzlations Act prohibiting employers from interfering with employees' rights to
organize and engagé in collective bargaining. The ruling, reportediy to be
appealed by the institution to the full NLRB, repre=2nts the first application of
106*

the act's pru.isions to an institution of higher education.

There are, again, rulings on the other side of the issue (e.g- Schultz vs.
1 - - -

v o po——— * T —

pd

- Palmberg, 107 4 Wyoming cas~ in which the court ruled, "A teacher who has
- not had the privileges of tenure incorporated in his teaching contract simply
cannot claim the benefit of tenure if such a system is to survive at all."), ut
a trend to the option of due process in 211 cases of nonrenewal is evident.
If this trend continues, it seems likely that many of Washington's public

four-year institutions' procedures for probationary faculty appeal will prove

*This ruling was overturned by a special three membar panel of the NLRB on
April 6, 1972. The panel held that LIT did not engage in unfair labor practices
when it refused tg reappoint the three faculty membears.
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inadequate. These appeal procedures are usually less clearly defined than
those applying to tenure termination cases, and specific requirements for
notice and hearing are not often provided.

There are a few exceptions, although most are recent. The University of
Washington's Faculty Code was amended duririg.the Fall 1571 term to provide
nontenured faculty members the right to a hearing before one of two committees,
depending upon the nature of the issue. Impr>oper nonrenewal case$ are heard
by the Tenure Committee, and regular tenure termination procedures are
followed, exczpt that the burden of ’p}()of is on the nontenured. faculty member
(were he tenured, the burden would be on the charging authority). Otﬁg; cases
are heard-by the Grievance Committee. |

Recently adopted procedures at The Evergreen State College are also
relevant (Evergreen does not employ ténure in the traditional sense. and these
provisions —apply to all faculty). A person whose contract is not being renewed

(. . °ntion, or nonrenewal of contract, would occur only in cases of lack of

professional development, etc.) is entitled to an adjudicative procedure,

. e m———
- —

initiated only at his.request, providing for a hearing, appeal, etc. In all cases

of nonrenewal a statement of reasons accompanies the notice. This must be

forwarded one year prior to lapse of the current appointment (Evergreen faculty

-

appointmentg_age normally for three years). ‘Evergreen's proeedurgs for

'probationary’ faculty appear to be the most complete of the public institutions.

H
H
#



‘than a simple indication of fact: 'The institution has deleted the program in

Somewhat in recognition of apparent legal trends, the American Council
on Education recently published guidelines concerning wriften reasons for the
nonrenewal of untenured faculty members’ contracts.108 An important dis-
tinction between statement.s in 'terming;ion' cases and those in 'nonrenéwal'
caées is drawn. "'Unlike siatements in contract termination cases, statements
of reasons in contract noﬁrenewal' cases are explanations, not cha_;'ges of

wrongdoing or incompatence. Statements of reasons formally need be no more

which you serve, - or 'Under prescribed procedures, yom; have been -judged not
to have published sufficiently for retention. 199
This distinction reveals that important differences between tenure . v o
termination and contract nor zenewal remain, and. aceordingly, tenure retains
someffﬁng of its traditional substance. At the same time, the extension of
procedural safeguards to all members of the teaching community abolishes a
major logical fallacy in a system Suilt on the argument that tenure is es;entiél
to academic freedom--the denial of tenure's safeguards to the most vulnerable
segment of that communi}_z._._ - .
Thus, while the cOu;'ts have r;ot extended tenure to proi)ationary faculty,
they have virtually prohibited their dismissal, actually the dismissal of all

faculty, for the legitimate exercise of their Constitutioral rights. Hence, it

seems clear that academic tenure is not threatened by the couzts and there

seems little 1ikelihood that it soon will be invalidated.

LT
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Tenure is variously blamed for many (if not most)_ ot the problems of

higher education; this blame is misplaced. Tenure is not the cause of the ills

L2

. of academe, imagined or real, although it can contribute to them To the extent

' i that it conduces to sloth or mediocrity, confounds the elimination of incdifipetent

faculty, diminishes-professional gro® :h, or denies accountability, and tenure

does some of all of these, it will figure in these ills.

Tenure is usually presented-as-the shield of academic freedom. But as an

P { by 111 e wy

indispensable safeguard-to academic freedom it has been oversold. Tenure has

- failed to withstand concerted attacks on academic freedom in the past, and its

presence is unlikely to preclude repetitions in the future. But if tenure were
abolished, the effects could be Serious and widespread. Institutions and systems

would be subjected to censure by professionu: associations. Faculty membars

t

would turn to union prganization and collective barg%lining in increasing numbers,
; . .

and administrators would have to find extra funds for increases in salaries as :

- ~

faculty sought recompence for the employment security previousiy pfavided by

-

tenure. Because of these effects, and others, and because it is an important tradition

in American higher education. tenure is not in danger of hasty abolition, nationally

or locally. —

Because tenure's emphasis has been on the 'academic freedom argument,

little recognition has been paid its employment security aspects. Tenure

» pro?ides a form of job security for those who have it, and,  as such, it accords

!
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with merit systems in the public service and the employment security afforded

by collective bargaining and union organization in the private sector. But there

are differences. Required probationary periods bear litt.le resemblance to other

sectors, and elaborate requirements for faculty involvement in award and

termination processes render tenui‘e unique among employment security systems'.
¢

This dimension, faculty involvement in.virtually every aspect of tenure, is

at the bottom of most criticisms of it. Faculty involvement in such matters limits .

il

L)

3
3

managerial discretion and minimizes accountability: These conditions, though

tempered by other considerations not evident to those uninvolved in campus

'
e el b el

decision-making processes, provide focal points :  :ritics of tenure
It is within the purview of a state legislature to pronibit academic ténure on
public‘campuses. No legislative body has.taken such action, and it seems likely

thatnone soon will. Aside from the confusion such an act would precipitate, it

4

/ . i AP
would run counter to the stance that legislative bodies nationally, and in

Washington, have taken on tenure. Traditionally, the .ctions of these bodies

have been supportive, and tenure systems are embodied in public law across the

_land because of them. Moreover, the courts appear to show signs of increasingly
protective postures on the application of procedural due process to tenure ’

termination and contract nonrenewal cases.

The most likely sources of problems in Washington tenure policies and

programs were discussed earlier. These involve probationary periods of
H »
A ) S
differing and sometimes brief lengthis, the lack of middle ground between tenure
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and probation, tenure among the nonteaching segments, the lack of procedures

for notice and hearing in probationary faculty contract nonrenewals, the absence

e

of comprehensive post-tenure evaluation programs, and the cumbersome nature
of tenure termination procedures. While-few-institutions manifest shortcom ings

in all of these particulars, all reveal evidence of shortcomings in some.

- . ER "

These are some ot tenure's negative facets; positive findings are also

apparent. In terms of some of the more popular misconceptions, it is clear that

ténure is not as automatic or pervasive as-many assume. If all teachers are ’ - :

Cﬁunted, slightly move than one-third have tenure. If only full-time teachers

*

are counted, the percentage rises to one-half. It is evident that tenure is not ‘

)

awarded. willy-nilly to ail who choose careers in higher education. This finding

is borne out by the extensive teaching experience of tenured teachers. Most have

.

L : . . -
- more:than six years, and an impressive percen . e has more than twenty.

Accordingly, evidence of tenure's abuses, with the exception of a low incideuce

of tenure terminations, is sparse. : -

This does not mean that tenure as practiced-in this state can stand no

improvement. Modifications designed to improve efficacy and achieve more direct
accountability have been proposed in otier geographical areas. Several seem
appropriate to Washington.

Most tenure problems are amenable to practical solutions. The recom - -

mendations of this report accord with that conclusion. In all instances they

involve modifications designed to correct inconsistencies and render tenure

systems more accountable.

———




A. Tenure With Accountability”

1. Probationary Period Requirements

Required probationary periods in Washington institutions range from
. : :
j :

. | . .
none (in the.case of Evergreen) to three years (in the community colleges), and.

five, six,. and seven years in the four-year schools. The shorter probationary

periods (three and five years, -which, in terms of forcing-a-decision, are closer

o

to two and four years) may be inadequaté. Probléms can occur as tlie short

probationary period forces a tenure decision before formal training requirements

are met, or before scholarly competence is proved.

Tenure in the co;n'm‘ﬁn:ity} colleges involves particularly brief probationary
{ .
period requirements, and the tenure award process, governed by statute, appears

the most automatic of any in Washington higher education. The law requires -

g

notification of renewal prior to the last day of the winter quarter (mid-Mazxch).

Once the third year of teaching is completed. “anure must be granted. Thus, :
theb actual maximum probationary period in thé community college's approximates
two and one-half years (since the decision is made during the third year). This .
is'not much time to decide on a lifetime commitment.

These compara_n:ively brief probationary period requirements should be
reexam ined. There is little ag;ee;tlé;nt on what constitutes an adequate proba-
tionary period (althohgh the AAUP accepts seven years), and some differentgiation
between the comm'unity colleges and the four-year institutions may be justifiaible.

But even so, the current three-year probationary period is probably inadequate.

—
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w 2..Notification and Hearing for .Nontenured Faculty

»

.o

A deficiency that may increasingly haunt institutions is the lack of
provision for notice and hearing in cases of probationary faculty contract
nonrenewal. Few institutions require this, and the Tenure Act does not provide

it for community college faculty. While it cannot be definitely stated that the

courts-will require such procedures, since th- ‘_sue is in litigation, the T

prgp_gt.iisities of many of the lower courts are clear;
‘Such requirem.ents are viewed with alarm by some college of;‘iciéls.
particularly as they envisage the application of existing - -ui:re termination
procedures to all prol;ationary faculty, thereby 1"aising‘,the spectre of 'instant
tenure.' However, while the institutions may lose some of their flexibility in

summarily dismissing untenured faculty, this need not be the same as instant

tenure. L .o

Unless the courts specify more rigorous requirements than they have so

far, important procedural distinctions between tenure té Tiination and probationers’

contract nonrenewal will remain. Guidelines prepared by the American Council

on Education demonstrate this. They involve the routine assembly and.{iling of
. i ~

information necessary to decisions concerning contract renewals, the development
of appeal procedures, training in these procedures, designation of institutional
spok”ismen. written criteria for personnel actions, the avoidance of unacceptable

reasons for nonrenewal (denial of Constitutional rights), written statements of

reasons for nonrenewal (which, unlike termination cases, are explanations, not

e
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charges of wrongdoing or incompetence), and special machinery for the handling

-

of disputes.

A recently adopted AAUP statement on contract nonrenewals echoes these
theraes. It requires advising the new faculty member of the substantive and
procedural standards underly;ing renewal and award of tenure. He is to be
-informed of the time such decisions are normally -made and given an opportunity
to submit marerial he fe:ls will be helpful. Should his contract not be renewed,
he is to be n;uimrad of this in writing and, on request, advised of the reasons. K‘He

should also., on request, have an opportunity for reconsideration.by the decision-

- e =

-making body.

s

The objective of these procedures, and many of the recent court decisions,
is determination of whethexr nonrenewal violates a teéchei"s academic freedom.
The suggested' procedural ste;;s are less demanding than those applying to tenure
‘terminations. There need be no hearing before a panel of tenured faculty, for
example, and the burden of proof is on the probationer. |

53 1\
Whatever else, academic freedom’and constitutional rights are as impor-

£
—nt

tant to the probationer as they are to the tenured teacher . While these
procedural steps are not tantamount to tenure; they diminish latitude for
arbitrary and capriciops action and provide probationers with some of the
safeguards demanded by others in their profession. Accordingly, a review of
existing contract renewal requirements in light of apparent judicial trends is

clearly warranted. A
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Th:s alternatwe turns on the defl’f’ltnon of: the due process to be specmed

_heu of tenure. tIf, “in: effect, exxstmg tenure term mat:on procedures ot' due

=

process are made appllcableato alt»hemmrs of»the f’tculty, then tenure 1s not

Y-

) mg extendea, and the fears of many 1nst1tutlo na

bemg el:mmated rather, it 1s

;.,m!,sxfatg:fs*wgul

: md foundattonfas%lextblhty 1n probatnonary appomtments

_fenjd‘e"di If. the deflmt:on goes the other way i d 16 88° ’inprehenslve. 4albe1t more

efflclent. procedures of due processtare subst:tuted for exxstmg tenure termx-r

natlon procedures, then reslstence among currently tenured faculty could be )

ant:clpated

Evergreen’ approac to tenure accords

Ity ""rminatn ns and: nonrenewals. Réjugew:gf this
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3. Contractual Alternatives to Tenure a o - i

'Severa’iéc;dntractuaj‘,»ai'rangements;»,a're:vieyi;edta's alternatives:to ténuré. - - _ o

Three in. particular are- considered he 2t "rollmg appointments, - long-term

. Rolling Appointments: - o L e

Franklin Pierce Collec., in: New Hampshire li'nits academic tenure to
ﬂ!ﬂ?sei'ysar'"rqll,iﬂgf‘ﬂwin!mé&t&" Each 'tefiured" faculty member receivesa .

 niew three-year appointment at the end of each year of watisfactory performance. | -

('probationary appointments are: for one- year) !f his teaching skills dcterxorate.} :

S , he has kyearttorimprove them when his contract is not renewed’the second year.. T

The major dlsadvantage to such an approach is the evaluation chores that

s

departmental administrators and deans are forced to perform. , These are 7
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