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fundamental fact is that women have been treated differently, and
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either listen to the demands and charges of women and attempt to
rectify whatever adverse conditions exist, or they can ignore such
demands and face possible legal proceedlngs. (HS)
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Introduction

In discussing the impact of contract co%pliance and
the Equal Rights Amendmént on equality.of opportﬁnity in
higher educatioh, T should like to focus primarily on women
'employed as.facultyvmembers and staff at universitiésand
colleges, with‘perhaps the.heavier‘emphasis‘§n faculty
wbmeh.'. ; .

To gain an understanding of effects anticipated in thé
future, it is helpful to give some atténéion to the back-~
ground and past ewvents whicﬁ.bear cn the status of women ip
. academic settings, and the efforts made'to date to bring
aabout change. | |

- ATﬁebasiéﬂandvfundéﬁental fact is that wéﬁen ha&e been
,trééfea differently,’aﬁdltgat is to say, léss Well;'than'
men.kywbmen are not hired‘énd}prbmqted at the;samefﬁate,

nor have they been paid as well as their male



counterparts.1 A study:of twenty prestigious public and

private institutions discloses that womeén held only one
per cent of the. top posts in physical and biological scienc=s,
two per cent in social sciences and four per cent in the

~

s Z , .
humanities. Such underrepresentation of women cannot

1. The "Fact Sheet on the Earnings Gap," a publication
of the Women's Bureau, Wage & Labor Standards Dvsn. U.S.
Department of Labor (dashington, D.C., 1970), p. 3, gives
these figures: : R

MEDIAN ANNUAL SALARIES OF TEACHING STAFF IN COLLEGES AND
UNIVERSITIES, BY SEY, 1565-66

Number Median annual salary

Teaching staff wWomen " Men women Men
Total———~——m——=== 26,734 118; 641 S 7,732 S 9,275
 Professors—-—--———-- 3,149 32,873 11,649 12,768
‘Asscciate Professors 5,148 28,892 9,322 10,064
Assistant Professors 8, 983 37,232 7,870 - 8,445
Instructors=—=—-——=——- 9,454 19,644 . 6,454 6,864

See alsc Alan E. Bayer and Helen S. Astin, "Sex Diffexcences
~in.Academic Rank and Sarary ‘Among Science Doctorates in
Teaching, " Journal of Human Resources, 1968, 3, 191-200;

‘Susan B Kaufmann, "Few:Women get Pos1tlons of Power in Academe,
Survey Discloses," The Chronicle of Higher Education, 5,
November 30, 1970, pp. 1,4; see also Linda S. Fidell,
"Empirical Verlflcatlon of Sex Discrimination in hlrlnj
Practices in Psychology,’ American Psychologist, 25, December
1970, pp. 1094- 1098. See also, "Standards for Women in
ngher‘Educatlon- Affirmative Policy in Achieving Sex
Equality in the Academlc Communlty,‘ publlsn ed by the
‘American- Assoc1atlon of Unlvers1ty Women,;an organlvatlon w1tH
over 173 000 meﬂbers." ‘ '

2.‘ John B. Parlsh in complllng data for hls work, ""Women
in Top- Level Teaching and ‘Research, " Journal of American
Association of: Un1vers1ty Women, January. 1962, studied
twenty institutions, Chicago, Columbla,‘Cornell Harvard,
‘Johns Hopkins, Massachusetts: Instltute of Tecnnology, North~
western, Prlnceton,fstanford, vale, California (Berkeley),
Ccity College of New vork, Indiana, Illinois, Michigan,
.Mlchlgan State, Mlnnesota, New York Unlve sity, Ohio State
‘,and Penn state. x ‘



be attribufed to the lack of women hélding doctdratgs,
"or any policy of universities to hire women with leéser-
qualificatioﬁs than men. On the contrary, academic wouen
miust be more highly qualified than male compekitors to
secure posts;4 Therefore, the pqol of women employed at
universities is necessarily one in which a rather rigorous

selection process has already taken place. It would seemn
Y ¢

3. Percentages of doctorates awarded to women in 1967 -63

in selected fi=lds, as reflected in "Earned Degrees Conferred:
Part A--Summary Data, " Office of Education, 0OE-54013-68a,

are as follows; ‘

General Biology - 1 29.0 %

General Zoology 14.8
Biochemistry = . 22.3
English and Literature 27.4
Psychology 22.5
. Sociology ' - 18.5
Anthropology . ‘ 23.9

4. See Dr. Lawzence A. Simpson's work, "A Myth i$ Better
Than a Miss: Men Get the Edge.in Academic Employment, "
College and Univarsity Business, McGraw-Hill (1970), in
which he observes: '

"Prospective academic women must recognize that -
they should, in effect, be more highly qualified
than their male competitoxrs for higher education
positions . . . . Perhaps the most important im-
plication of the study is that employing agents
in higher education must seriously re-examine
their own attitudes regarding academic women and

- be keenly aware of any prejudice or rationaliza-
tions which cause academic women to e treated in
any way other than as productive human peings."

(Emphasis supplied)



O

Aruitoxt provided by Eic:

E

undefensible to argue that institutions follow the practice
of conferring their highest academic degrees on women oFf
less intelliéenee and potentiel than men. The elimination
of these factors leaves the contention that women hold a

lesser place in academia because of processes which come

into operation after they have won their degrees and obhtained

employment. One of these might be relsgation of women to
different appointments than men; adjunct 0x lecturer positions

in lieu of‘tegular faculty'appointments given to men.

Another might be different class assignments for women,

[}

such as large undergraduate courses for a long period o

" time, decreasing the possibility of cowinyg in contact wikn

graduate students and consequently'directing‘graduate'
research, theses’and dissertations,‘ Anothex might‘be depart-~
mental committee service determiﬁed by the chairman or head
which go uniformly to men and not women. Still anothe

might be support of research. Ail of these elements are.

‘cruc1al to promotion, and yet are often times‘the .very

are prevented from meeting,

crlterla vhlch wvomen /‘ 4 desoLte thelr w1lllngneqs

!

to demonstrate their competence in’all‘phases of ‘acadenic

work.

These examples‘of different tfeatment‘and‘their con-

sequences were the basis for claims- filed January 31, 1970,
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by women, with administrative égencies, in thé form of a
;claés action complaint directed against all universities o
and college;‘receiving ﬁederai‘contrgcts} by the Women's
Eq;ity Action League (WEAL), undef-gﬁecutive Order 11248;
as.amended‘.5 Thereaftef, ﬁEAL, the National Organizatiéﬁ
for Women and individual women, f£iled siﬁ;}ar coﬁplaints,
relative to 350 universities, frequently accompanied by
data and statistics indicating_fhe éalaries and rank of
the women in the respective institutioné. The United
stafes Department of Health, "Education é@d Welfare (HEW),
the agency charged with the_responsibility of securing
' compliance'with tﬁe'Exechive Order, hired additional

—~

. .. . 6 .
staff in its nine regional offices, and in the course of

5. The Executive Order required government contractors

to refrain from discriminating against women and minorities,
to adopt affirmative action policies, and in the event of
non-compliance, the contract could be canceled, terminated,
or suspended, 41 C.F.R., 60-1.5.

6. Science, Vol 175 at p. 214 (July 16,.1971), "Sex Dis-
‘crimination on Campus, Michigan Wrestles with Equal Pay;".
Nancy Grouchon, f”Discrimihatibn;‘ Women Charge Universities
and Colleges with Bias," Science, Vol. 168, May 1, 1970;.
pp. 559-61. BT, B



e

PAruntext provided by enic [

investigating ovér 100 cases, caused federal funds o he
delayed at several universities, and the delay of forty
new contracts.’

Another éffect Of.this afticulation ot grievances Ly

women was the introduction of legislation hy Congresswopan

Edith Green in l970.8 In that connection, engthy hearings

.were held, and data delineating sex discrimination was

‘Submitted with reference to such universities as Brandeis

University, the state colleges of California, Illinois,

.7. Science, Vol.175, p. 151 (Jaruary 14, 1972), "University

Women's Rights: Whose Feet are Dragging?" ThlS article
reports funds at Harvard, ‘University of Mic nwgan, Columbia,
Cornell and Duke were actually delayed; Wnllc St. Louis
Unlver51ty Yeshiva, University of Rochester, New York
Universiﬁy, University of Pittsburgh and VOICHWeSuCID

“had holds placed against federal funds, Id.,ﬂah p. 152.

See also, Robert J. Bazell, *"Sex D1scr1m1“d"von: Campuses
Face Contract Losses over HEW Demands," Science 170, MNovamber
1970, pp. 834-5, and Mlbert A. Logan, Jr., "Universitics
Told They must Grant Equal Opportunlty to Women," Chronicle
of Higher Ldquulon 4, July 6, 1970. Dr. Bernice Sandler,

‘Ekecutlve Associate and Director, Project on the Status
of Women of the Amerlcan Association of Colleges, Washington,
D. C., reports that <23 OOO 000 :in feceral funds has beea

delayed

8.. Sectlon 805 Of H.R. 16098 was aimed at prohlblthg
"dlscrlmlnatlon dgalnst women 1n fcc Idllvwa°S¢SL“d programs

u

and in cmployment in-education; to extend the Equal pay act

's0 as to prohibit discrimination in ddm1n1stratiVe profes-

sional and ekeculee emplovment- and to ex ctend the juris-

 dlCthn of thc U. S; Comm1551on on ClV;l quhts to include

sax.'

20,



Kansas, New York, Wisconsin, the University df‘chicago,
Cdrgell University, Columbia.Univérsity and -New York Uni-
versify Law School.?

In édditidﬁ, women éought redress in the coufts,~both.

~

in individual suits and by class action litigation. L0

-

By 1972, Congress was convinced that sex discriminntion
against academic women was a national problem warranting

legislative action, and moved to extend Title VII of the

9. ‘"Discrimination Against Women," Hearings Lefore the
Special Subcommlttee on Education of the Committee on
Education and Labor, House of Representatives, 9lst Congress,
2nd Session, July 1971 (2 vols.).

10, "Lola Beth Green v. Board of Regents of Texas Tech
University, " Docket No. 72-1542 (United States Court of
Appeals, Fifth Circuit) is the first case to the writer's
-knowledge to be filed and +ried. Judgment for the university
was appealed by Dr. Green, and no decision has been rendered
as of November 15, 1972. *"Dr. Ina Braden v. Unlverplty

of Pittsburgh," Docket No. 71-646, United States District
Court, Western District of Pennsylvania, was the first clasg
action to be ‘filed. A motion to dismiss was granted bhased

on lack of jurisdiction under 42 U. S.C. Sections 1983, 1981
and Executive Order 11246 as amended was ‘granted, and no
trial was held. An appeal .is pendlng in the United States
Court of Appeals, Third Circuit. “League of Academic Women v
Regents. of the Uﬂlver51ty of Callfornla " Docket No. 72-265,
United States District Court for the Northern Dwstrch

of California was the next class action, filed on TGbIUle 15,
'1972; "pr. Margavet Cussler v. Unlvur51ty of Maryland, et
~al, " Docket 72-372, United States District court,
“Maryland - was flled April ‘13, 1972, as an individual suit: and
"Margaret Menzel v. Plorlda State University, et al,

Docket No. TCA 1834, United States District ‘Court, Northcrn
DlStrlCt of Florlda, a ¢lass action, was filed in June, 1972



ll,and the Equal Pay Act, tihus

Civil Rights act of 1964,
affording the«women remedies not available previocusly.
Investigations under both of these provisions are 'in prongSS»
pursuant to charges filed by women,band there is a great

likelihood that litigation in federal conrtu will be forth-

coming in the near future.

The Implications of Contract Compliance Proceduras inder
The Executive Order for Universities and Colleqges

After glmost two years of compliance reviews of univer-
sities, HEW has produced the Higher Educetion Guidelines,
issued October 1, ‘1972. Reflected therein is the conviction

CF ¥ C. . .
that discrimination does exist 6n campuses affecting women,
_and minorities,:and that brinciples laid down in’the lon”
series of precedents under Title VII of the Civil Rights
Act of 1954 are controlling‘ 'In general, the Guidelines

are built around two tenets: . first, non-discrimination,

defined as the elimination of all eyisting discriminatory

11.. Title VII of the C1v11 Rights Act of 1964, 42 U.s.C.
Section 2000e, prohibits discrlmination by employers, labor
unions, and employment agenCies in many conditions of ‘
cemployment, on the basis of race, rejigion “national origin
‘and sex. In 1972, educational 1nstitutions state and local
‘governments became subject to Title VIL. and to the juris
diction of the aqual Employment Opportunity Commisoion,
which can file legal "actions in all instance with the
exception of state and local governments

4



conditions ". . . whether purposeful or inadve:ten:,"
HEW Guidelines, p. 2, to be accomplisned by a syshematic

examination of all employment policics. Because diffaront
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treatment of women is a given in our society,
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?y conditioning of mén and vomen bag ginning a; bi
directive is.unquéétioﬁably a difficult aésignment. e
much of what has DLeer, engrained in the tradiﬁibnal opera¥ion
of a university seems,bn its face, nét to be designed‘tq
7 hinder wbmen's employment and'prémotion, bﬁﬁ this is exactly
‘what resultb.‘ For example, 2 time honored method of £e~
cruiﬁMentbié'to contact a colleague‘ét anothar institution.
for‘thefname of his best‘yoﬁng ﬁan. ;If the colleaguep
conéulted is é prdfessor at an- all male 1nst1tutlo " or
one. Wthh only ;ccently began admlttlng women, it is Clear
that:women will not even be considered for ava;iablé posts
The second theme ex chibited: by the Guidelines is affirmative
action, which 1ﬁp11es somethlng beyond merely the‘discérding
© of dlscrlmlnatory nollC1es, oLherW1é° thereﬁcan be,littlé
‘0¥ no hope that dlSCLlMlnathQ or eyclﬁsion 'Wéuid‘éeaég.
vThe componnnts of afflrﬁatlée aCt101 arela Cetermination
of the. number offwomen and minoritieSIWEich‘should be
employe ed at vafl ous levels, and a sct ’i g‘ofgoais and
‘tlmetables ’ Rev1Sed76rder 4‘presgribes a formula for éhis

ERIC
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determination: a comparison of the number of women and

i

minorities in‘the jobs with the ﬁumber of women and minoritie'
‘which would reasonably be expeéted to be in such jobs byA
reaso§ of tHeir availability. If there is a discrepancy

in these figures, goals must be set to recruit; employ and
promote éualified mémbers of unrepresented, or underrepresented
groups. Such.eiférts are made with réferénce'to vacancies
created by normal érowth and attfition in existing positions;
‘not ouster of incumbents,.HEW Guidelihés, p. 8. If a g
university sets its goals and-ﬁimetables, but dbes not"

ﬁeet them due to an inaccuréte estimate of the job openings

or some other unforeseen evént,‘there will be né,finding
of‘non—compliance‘by HEW. However, if the failure to‘ﬁeet

such goals stems~fr6m a failure to re-examine or mbdify
employmént”policies whiéh have béenexclusionary, or from

a neglect‘of measures outlined iﬁ,the affirmati&e action7

plan, fhe univeféity may bé found ﬁo be out of co@pliance,

HEW Guidelines, p. 4.

This requirement of an affirmative action plan means ..

that a Written‘plan must be submitted-by private institutiohsy
~only, but>the7Guidélinés'strongly urge written plans by
public institufioﬁs'as well, and mention the imminent poséir:

bility‘ofohiS~requirement being extended to them,' If~a“

%




compliance review haS peen made Of either type of institution

‘and”deficiencies‘identifiﬁd, ", . . 'precise actions,

and 'dates of compla “lsn, ‘to overcome any daflciencich | n

must bg submitted to Ugw, Guidéiines, p. 2.

‘POSSibjy the‘mosﬁ im9§rtant Stfain'aetected in the
ﬁnideiines) insofir‘as‘ﬁhissdiSCusﬁiQniis‘concerned, io
#hevéxpre$§~diéa;owdl‘of”ahQ‘inténﬁ ﬁokloﬁér Standa[&s,‘df
‘éhy basislfor ﬁrgipgﬁhat a:iowaridg’Of Sﬁahdafds will
‘result:

"Nothlng in the m\(:cutl\,e order requires that

a unlverSLty contyactor eleanL@ or dilute
‘standards which yre NRecessary +o. the success-

ful performance of the institution's aducational
.and research fuﬂQtlons., The affirmative action
concept ‘does not yreguire that a university employ
or promote any Pyrsofls Who are ungqualified.
“‘The conceépt does yeguire, ‘nowever, that any
standards or crlterla which have had the effect
of ewcludlng woan ang mlnorltles be eliminated,
~unless the contIyctok. CqE_éEﬂQEﬁEEEEE\EEEL such-
~criteria are cgﬂgl£393_~2£#;5§pﬂssfb pe rformanCP

in thP;EgrtlcuLa% O“lLlOn 1HVOlvcc

(Bmpha51s supplle) HEW Guldelznes, p 4.

The fact that sth‘a‘construction haS‘been placed on
the Executive Order 11246 and Revised order 4 is abundantly
clear from this portimn of the HEW Guidelines at p. 8:

"Unfortunately, a number of unlvor31ty oir1c1a10
have chosen to ekplaln dismlSsals, traqsfers,
alterations of Jop ‘descriptions, changes in
promotion potentizl ©r fringe benefits, and
refusals to hir®, not on the basis of perit or

A i Tox: Provided by ERIC



some dbjectivewsought by the university administra-
tion aside from the Executive Order, but on grounds
that such actions and 'other prefeorontial treat-
ment regardless of merii' are now reauirved by
‘Federal ‘law. “Such ‘statements. constitute ait
a . gunderstanding of the law or a willful dis-
tortion Of it. 1In either case, where they actualil
 reflect decisions not ‘to employ or promote on
;grounds of race, “color,‘qeh "religion or ‘national.
‘orlgln,‘thav constltute a v1oldplon of thL h\CUPl"“‘
Order and otheL‘Pederal laws.

(Empha31s -uppiled)

‘Perhaps this defensive cOﬁ:se oF conduct, chménted
uponabove,finds'its source in the-rathet widespread
view that universities are somehow‘not compéfable to private
~employers, and in éﬁy event;‘should not,be‘called to account
for jﬁdgmentsbmade'with respect to‘employmené‘poiicies.
While private'employers haQé héd seyefal~years to become
acﬁﬁstoﬁed to government reguiatiqhs in the'formiof‘the
‘NationalfLaerRelétionséét, the Equal Pay Act_ahd‘Titlé VIT
_of 1964, the é#perience‘Of;goyérnmental scfﬁtihy and legal
actidn on'behalfxof eﬁpldyees ié very‘new‘tO*univerﬁitic

This'defensivé:reaction may be»heightenéd by,tﬁe
réalization that a‘fundamental and‘thOrough‘reappraisal

;j N a “of the crlterlé fél prowotlon and C'clectzl.on‘Ls thelonvy vay

that compllancc with the HEW Guidelines and TltTe VII
.precedents may be achieVed.‘ The response.in sorme quarters
’has'been‘that écademic freedom and requi§ite discrétian

O
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are threatened, with ' 'only dire conseguences of lowering
of standards envisioned as the result.

To assess this response, we must be precise about the

content of the words "academic freedom," and "discretica."

With respect to the former, the Supreme Court of the Uni%

States, in Keyishian v. Board of Regents of the Universitw

0f the State of Wew Yorkx, 385 U.S. 589 (1967), defined

it as " . . . a special concern of the First Amendment
N . . h ~ ]

 which does not tolerate laws that case a pall of oxthodoxy

. over the classroom,” Id., at p. 603. Thus a constitutional

right of freedom of speedh,of academic personnel is‘prbtectedv‘
against interference.

In contraét, the term is preséntly being used to justify

maintenance oOf policies which have:worked to exclude qualirfied

women - and minoritieé.‘ These policiés amount to a-deprivation
of‘rights,under,the‘Fourteehth”Amendment; together with -

other federal, and in some cases, state law. To say that

. a concept always interpreted as prbtécting rights of acadenic

personnei’can be invoked to justify Qiplations of riqhtg
of'ébadémic personnel is plainly contradiCtOry. If this
interprétation Weré gorrcct,.the tetm/ in effect,‘becbmes

me;ely a_céde-Wofd connoting fréedom én the part of universities

to discriminate, not freedom for academic personnel to
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exercise their rights. The situation is reminiscent of
a similar distortion of the word "fr edom, " in the phrase
"freedom of choice," which became a code word for continua-

tion of segregation in our public schools.

As regards "discretion," it too should deteriorxat
. g ! .

into a code word meaning that the statrs quo must be up-

‘heéeld. "Discretiqh”‘cannot legitimize policies which most

alwéysuresdlt in hiring and promotibn of white males despite
the availability of qualified women and minorities.
The HEW Guidelines face this issue squarely, and give

evidence of exposure . to universities where criteria are

unwritten, unavailable and applied in an uneven manner,

‘with the ronsequence that women and minorities never seem

to measure up to the standards used. . To correct such con-

_ditions,‘the Guidelines make these stipulations:

"An employer must establish in reaSOﬂnble ‘
,d°tall and nake avallable upon requeat the standards
and procequres which govern all. employment practices
in the" operatlon of each organlvatlonal unit,
including any tests in use and the criteria by
whlch qudllflcablons for app01ntment rut“ntlon,
or promotion are 'judged. It should be determined
whether such standards and criteria are valid -
predictors of job performance, including whethex
they are relevant to the duties of the partlcular
p031tlon in questlon This- requlrcment should
not ignore or obviate Lhe range of permlsslble
discretion which has char1cter1/ed employment
judgmentg, partlculdrly.ln the academic area.

Where such discretion appears to have operated




to deny equality of opportunity. however, it inusk
be subjected to rigorous examination and its dis
criminatorv effects eliminated. There are rea.
‘and’ proper limits on tlie extent to which crit.ria
for -academic employment can be explicitly articu-
lated: however, the absence of any articulation

of such criteria provides opportunities for
arbitrary and discriminatory employment deéisions.“

'(Emphasis;subplied)u
" What is*in'sto:e;fbr universities concérning selection.

procedures«ié indicated to some extent by the landmark

Titie,VII case,‘G#igqs:v.'Duke'?ower Cg@pgnv, 401 UfS. 

424 (1971); decidedfby the Supreme Courﬁ‘of‘the Uﬁiﬁéd'
Stateé.'In that case, the court was confrontéd with an
emﬁiéyer who had féll§§ed a paﬁtern of'differént t:eatmént‘
.6flblacké, jusf as‘universitieélhé§é folibwed a similar
patterﬁ with reépect'to‘women-and’minorities._ Immeaiatély E
'after tﬁeeffedti;e datékdf_Title VIi;‘Ehe:empidyer irsti-
ktqtedtests;ahdkréquirements°whiéhOperatedtodisqualify;
Negroés at'a substantiallyhigbéf‘rateuthanwhite appliCants/‘
‘énd whiéhdidnotvserVe«topredict skill at the jqbs in
quéétiop. Thé courtydeclaredkthat when a‘p;dcedure‘

".4. . which operafeé’to~exclﬁde Negrées cannot be shown
tobe:feléted'to job perf@rmance,‘the pracﬁice_is proﬁi~
biféd,"»ig;, at‘p. 431, ana één iny‘be‘uphéld if the
employér qanvshbw‘it is a businesé nécessity. .fn arriving

at this conclusion,gtwo,points were emphasized by the
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court:.. first, good intention, or lack of overt discrimination,

.

does ". . . hot redeam emgioyment procedures or testing
mechanisms that operate as“built in lveadwinds' for minority
groups that areeunrelated to measuring job capability,“

Id., et p.. 432. Secondly, theiidentiealvdisclalmer of
lowering of standarﬂs,as is found in the HEW Goideliﬁes

was made in these wOrds:

"Congress did not 1nt°nd by Title VII, however,

“to guarantee a job'toevery perJOﬂ‘regardless

of quallflcatlons In short he Act does not

command that. any person be hired simply becaus

he was formerly the subjecc of drscrvmlnerlon,

or because he is ‘a member of a minority group.

Dlscrlmlnatory preference for any group, minoritwy

or majorlty, 1s precisely and only what Congress

has proscrlbed ‘What is required by Congress

is the removal of artificial, arbitrary and

unnecessarv barriers to. employnent when the

barrlers operare 1nvrdlously to discriminate on
the basis of" raclal oxr other 1mperm1 srbl

;classlfrcatlon.‘

o

; ‘ * * % ‘

Far from drsparaglng job qua11r1carlons as such,
”Conqress has -made such’ qualrflcaLlon ~tha control-
“ling Edctor, so  that: race, rellgron, nationality,
‘and sex becowe 1rrelovant.‘

———— EN

~Id.,. at pp. 430&431; 436.

‘ What could Grlqgs V. DUke Power and‘the HEW;Guidelines

‘mean‘for‘universities? One might be an in deptn dndLVS1J‘

of the‘job descriptioﬁs and:the‘taSks‘actqally‘performed

in various positions in the university. Tnis data would

supply the basis‘needed,tO”deteImine'whEther oxr not thne




‘'standards and criteria being used are ". . . valid predictorsy
of job performance; ihcluding whether they are relevant

to the duties of the particular position in Question,”
HEW‘Guidelines, p; 4, This would bring into discussion

some ef the informal practices, which rise to a level

of reQuiremehts or criteria for employmeht in‘many inetdnees.
One illustrationrwould be the‘solicitgt}on of apélicahts

from predominantly male rnetitutiqhs: Is thrs criterion

a véiid»predictor of perfOrmance?r For all types <f academic
;appointmente regardlees of department? If so, th‘can'this
be_Ydlidated?

‘MoreoVer, criteria weuld:haVe_to’be exahined_for thels
effect en wemen ahd min6rities.“Do Certeinref‘the}standarde
being‘USed‘for‘perotion operete‘as ﬁbuilt—ih heaawinds”
tfdr‘wo@en'ahdfminerities'if_they areﬁpaseed over for~more
deSirable”ciéssrassignmente}andhcommitteeiaSsihnments?

The HEW duldellnes on Promotlen and ‘Conditions of Work
15peak dlrectly’to‘these p01nt

‘PPromotion'\

A contractor LS also obllgated to make spetlal
efforts to. insure. that women : and mwnorltle

in‘its work force are given equal 0pportun1 ty

- for promotlon. Spec1r1cally, 41 CFR 60~ N.24

_states that" thlS result ‘may- be achleved thz ouqh

rremedlal work. study ‘and. - job. tralnlng programs;
through career counsellng programe, through. -




grants or leaves of absence for. professlonal Durposes

B A it rovided by enic [INSIRCRE]

the postlnq and announccment oi promotion oppor~
tunities; and by validation of all criteriu
for promotlon.

(Emphasis supplied) HEW cuidelines, p. 10.

tconditions of Work

2 nmlverstty cuployer ommst ensure ncndwscrlmln sion
in ‘all terms and conditions of employment, including
work asslgnments ‘educational znd training oppoi-
tunities, xesearch Opportunltles, use of facilities
anad ooportunlrlos to serve . on committee or'declslon
making bodies.”
HEW Guidelines, p. -10.
Slngled out as: an example of a v1olat on of the Executiv
Order is the practice of subjecting persons of one sex
or mlnorlty status to heavrer teachlng loads, less desirabla
class asslgnmencs or opportunltles to applv for research
12

HEW Guldellnes, p.‘lO.‘

What 1is mandated 1n these Gurdellnes is -an adoptlmn

‘of nondlscrlmlnatory standards Wthh do not have a dLs—

proportlonate erfect on women and mlnorltles. Such a

requlrement is a famrllar one wrth the fede al.cwmrts;‘

‘probably best lllustrated by the dccrswons growrng out-

‘«of the oGlGCthH of faculty mcmber ‘WMen whltc and blqck

12 Allcgatlons of just-such tredtment are coﬁ ained‘
in Lhe petltlon filed by Dr.AMargarct cussler dm her sult

“against the, Unlvcrs1ty of Maryland et al, raferred to in
‘fn.‘lO suEra ‘ :




me
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School District, 449 F.2d 49J‘(8§air.‘1971), at p. 498;

School District‘No;~59;“Atkahsas§.448 F.2d 709 (B‘Ci:; 1971)

285 (5 Cir. 1971); Singleton v.
’Dlsgglgg 419 F.2d 1211 (5 Cir. 1

schools were integrated. Especially intexesting is the

aspect of this line of cases which holds that in the cvent
. « .

~

of a history of discriminatic+, in that instance, segruv-
sation,. the use oi subjective standards in making selegtion
will carry little weight in refut:ng discrimination whan

few blacks were chosen, as expreszsd in this po*tlon Gf the

opinion in Clar¥ v. Board of Educiition of Little Rock

"The nece551ty for. eatabllshl_g nondiscriminatory
stand rds 1is SquOftbd Dy thesstatistic that in
1967 there were 134 black priimcipals:-and that
today,‘af; er substantial con=wlidation there
are only fifteen." ‘ ‘

‘The more reacent case of Unitzejg States v. Texas Education

Agency 459 F.2d 600‘(5‘Cir.;l9wﬁn also: rnlled on statistics

of decrea51ng numbers of blacL ﬁaculty membcra as a justi-

fication for requiringgobﬁectiveﬁﬁriteria, and reversad
the”lower-cOuft‘S finding‘that‘ﬁﬁﬁ'dismissalsbwerelprdper;

LikewiSe}‘in»MOore v. Boardisf Education of Chidastac

dlsmlssals regardcd as warrantcd“&y the'trlul bourL were

13 ' mith v; Cohcordia'ParishvS ol RPoard, 445 24
Jackoon . iunicipal School

69); Jackson v. Wheakt!

‘school District No. 28 of SL. PraAC1s,~Aikansa5) 4gO‘f—éﬂ
1359 (8 .Cir. 1970). =TT




A

reversed on the appellate ccurt's finding that evidence
used in dismissing one of the teachers had been vague
and inconclusive. The lack of any plan or procedures an

atal to the defense of thz

th

objective criteria was deemed
Board of Education, and the court's directions to the Bosrd
were clearlypstated in‘this manner:

“Such a plan should es Labllsh ‘standards and proceduzes
for evaluating teachers. It should contain
‘definitions and instructions for the application

. of the standards to a given teacher and snhould

set forth the methods by which the t=acher is
‘to be evaluated." |
1d., at p. 712.

The history of ‘discrimination against women, and 1n

effect, segregating them to thé lower paying positions

demonst:able«byjstatistics, would sezm to provide a viable

;

vwnalogy to “the Cdscs dLSCU sed‘ab0ve.“These précedents
fcould bn rellod upon by women urglng that d;SCIlmlndtOTj,

'subjective criteria‘had been.uSgd to the;r detrlment.
i 1_ B E N . N . . i . N .

'Certainly,1re—eXamination of the whole question. of
sLandardq for uelCCthn and promotlon W1ll el:c1b mucn

study and Lommenu; but 1t should be rcmemb ed that it

5

,15 but one phace of CondlLlODS of empIOJmenL COV@r“d b/

-t
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Title VII and the JEW Guidelj_nes.14 Time does not permit
discussion of the relevant decisions under Title VII which
would have a bearing on all of them.

The TImoact of the Eagual Rightis Amendment
On- Universities and Colleges

The Equal‘Righcs’Amendment, finailyppassed by Gongrossrj
overforty years‘afferitscintroduction;is now well on
its way to“ratifrcatioh by theirequisite thirty—eight
~states.  It:willtake effect two'years‘afterithe last state
ratifies,‘giving stafes'amplevtime ro coarorm rheir iaws
toits”straightforward dictate that‘"Equaiity of Rights
under‘the;iaw shali ﬁot be denied or abridged bj the United
ﬂétates‘or app Stateaon‘accoont of sex.

‘It 1s s1gn1f1cant that a part Of Congress ratiopaie‘
Eor passage of, the Equal nghts AmendmenL was lts”recognitioﬁ
Zof dlscr;mlpatlon,agarnstkwomen'rn' dccatlon wrth resoa,r
,to_admissiop’and'employmenr,as~revealed'in the fo;lbwing
extractfrom'theReportpof;the”SeﬁatepCommittee onpthe

 uJud1c1ary, March 14 ,i972,‘ac p. 2:

"14;1 Recrultment hlrlng, anti-nepotism pOlicies,‘olaceuc t,
,job class1f1catlon,‘and asslgnment \training,:promotlon,
‘*termlnatlon, condltzons of work rights and- benoflts——
fsalarv, back pay, 1eave pollcles,,empTOymenL policie

‘relatlno to’ pregnancy and- chlldblrtb frlnge beneflts,

Chlld c3re and grlcvance procedures




‘ spread . . . . Discrimination in ddmlsqron‘
o to graduato schools is, if anything, even more
‘«i ' widespread, despite the fact that women's under-
- graduate gradeé point averages are higher than
men's . . . . Discrimination against women does
not end with admission; it pervades every level
of the teaching profession . . . ."
1nstitUtions reached by the Eqnal Rights Amendment
will be those which are state supported, but interesting
questions arise,relative,to‘giving‘of‘content to‘the_term
"state supported - If the formulation of what constitutes
'"state aotlon suff1c1ent to allow remedj of denlal of
equal protection under‘the Fourteenth Amendment is adopted
in litigation'invoking.the Equal Rights Amendment, the courts

Wlll take a case by case approach ‘to welgh the degree of

state 1nvolvement McQueen v. Drucker, 438 F,2d 781 (l Cir.

1971). The state connectlon need not be. excluslve or

'direct/fUnited'Statesvv;nGuest 383 U.s. 745 (1966),‘as
‘.1ongfas there 15 some part1c1patlon 1n management “and

control: in an: °nterprlse of a nomlnally prlvate party~”

:Evans v, Newton,v382nU.S; 296 (l966);vBaldW1n v. Morgan, |

d’287 F 2d 750 (J Clr 1961) "DeVelOpments in,thefLaw,of;jvlrfn
_.[Equalwgrotectlon,ﬁ 82 Harv ‘L. Rev. 1065, 1069 (1970).’

As a consequence, ‘state actlonvhas'been'foundfwhennthe v

 ’state's regualtory power is exerted, Lavoie v. Bigwood,




40 LW 2584 () Cir. 1972); Grier v. Suecialized skiily, Tno.,

326 F. Supp: 856 (W.D. N.C. 1971); gecidenberqg v. MeSorlov's

0ld Ale House, Inc., 308 F.Supp. 1253 (S.D. N.v. 1959) .

There may even ba state involvement where there ig

b

no financial support and the trustees are private persons,

as in Cemmonweal#h of ‘Denhsvlvania ﬁ.~Bfan, 270 F. oupD

‘T782 (E D. ﬁa; 1907) aff'd. ‘7921f.2d;12Q (3;ClI; 1907) ce

| den. 391 U s. ‘921‘(1968), whereln Girard Colie qekQaS’extenéea,'
benefits'of’taxéxeméﬁions‘and Was sﬁbject‘to,the general
tsupervisien_df the Statebe?artment of ?ublic 1nstruetien
and fhe State Departmeht of Weifare; ho@everf iﬁ was~ne§er‘

a . .. publlc school' in the sense that it was ever

'admlnlsteeeo by - the Phllade]phla‘Board Gf Educatlon.‘~ Iq;/
.at p.,79la,, - |

| "Insﬁanees~WHefeia‘priﬁateabasipeseee’ha?ekehteﬁeae
‘7into aéreeﬁeatéfimpdrtihgta eehtinﬁing“relatiohsﬁip?Wi£H t5e¢

‘atate have algo becn dce:gnated as opelaelon uﬂder 5eaee

law,.BurtOnsv. Wilmingtén Parkinq Authoritvy‘365 U. S 715,

(1961) (mun1c1pal agency leased a port:oa or wts orovarty

! to‘the OWner-Of'a coffee shop); HCOueen V. Drumer,‘sqpra‘

ff(fac1llty conutructcd under tne Natlonalvuou31nc AcL)

- SmithFVJJHOIidav~Inns\oftAmerLca 336 I, za 630 (6 Clr

}i964) (motcl bdllu on land purchabed from th° Nashv1lle




Housing AuthOrity)r Laton v. Grubbs, 329 F.2d‘710 (4 Civl

1964) (privately endowedhhospital and land would revert“

to city in case of disuse or abandonment): Hampton v.

City of Jacksonville, 304 F.2d 320 (5 Cir. 1962) (deed

conveying city owned golf course to privatesindividuals

'ineludedfa‘revertetnclause; Smi. th V. fY.M}C.A. of Nont;eme;v”tl
?a3i6tF.Supp,‘899 (V D Ala. l970)nfco¥ooetation with‘eity‘:
;recreation authorities: ttansfer of‘park te defendant mlth .
‘condltlons allow1ng repurchase 1'f fac111ty not bUllt)

Acceotance of federal monies and a shOW1ng of sone of

' the same. elements discussed above with reference te state
;'aetlon, mlgh+ subject a “prlvate" 1nst1tut10n to legal a“tlon‘ﬂf
ht nder the Equal nghts Amendment : Furtner llght‘may‘be‘i(
‘hed on. the subject by the case presently pendlng on: asaaul
"Dr.»InaBtaden v ‘Untuerslty of Plttsburgh‘" wheteln cheh‘xﬁ

-eourt Wlll determlne whether an 1nst1tutlon rece1V1ng

‘w34% of 1ts budget from state approprlatlons, WLth ‘one- Lht;dhui”$

dof its: trustees named‘by publlc off1c1als is: sufflelentn‘

nhaslsifor findlng state 1nvoivementhpermLtt1ng SulL tor

hdlsctlmlnatlon agalnst‘women faculty members at Lhe U A géiﬁyﬁ
ﬂuﬂof Pittsbuféh and ail of 1ts branchesvln all condltlons

of employment brouaht under the Flrst and Fourteenth Amendment




If an institution, public or with Lhe requisite state
link is sued under the Equal Rights Amendment, one cffact
way be that assumptions commonly indulged in regarding wrmen's

capabilities and proclivities which have been argued au’

furnishing a reasonable basis for different treatment will

Ha

be struck down. HMany ﬁﬁiversity'administrators still believa
that women profegsors are marginal cmployeesrwho will be
leaving the.work force to h#ve a family, névef to return
dgain. This notion extends to‘ 'faculty w1ves" who Qre

also academicians. Others'have éxprﬁ"bed doubt as to the

singerity and depth of commitment of women as scholars,

which does not appear to be based on any known study.

Instead, it is iefutéa”by the 51£uat10n of the very high

per centégé of the womén hélding ddctorates being cmployed

today. “
‘Suchfassumptions'die’haid,‘but their: demise has already

been-'ronouncéd in a Title VII sex discrimination case,
=N P : ‘ ;

Weeks V. uoufhnrn Bell Te]ﬁphone and Teleqraoh Cumoanm,
k408 F.2d 228 (5 Clr"1969)’af‘p; 236:

"Moreover, TlL]e VIT chﬂcts jUSt tha type-of
romantic gatcrnﬁllsm as. unduly Vlctorlan‘and"
V  1nchad vests. Lhleldual w0m°n‘41Lh the. pﬁver
to dOCldO whﬂth T or’ noL to La?c cn unrnﬂantl
tasks . ‘Men have always had tne rjght to: de Lermln‘
‘wheanr tnn incremental increas e in- rﬁmuncratlon
~for. strenuou"; danoerous,{obnOXlous, boLlng ox -
junromanulc‘ta ks is worth:the candle: The. proumise’
fof Title WVII is that women are. now_to be on: qual&_f
footing.": : : e
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In measuring equal tteatment, it is likely that
courts will advert to the methods used in ether discri-
mination cases where statistics glayed such a significant
role. 'The essence of these casee ie that ”statistics
often tell much and Courts listen, " Wthh flndS expression

in Alabama v. United Sstates, 304 F.2d 583, 586 (5 Cir. 19%2),

affirmed, 371 U.S. 37 (1962)- Turner v. Fouche, 396 U.S.

346 (1970); Hawkins v. Town Of Shaw, 437 F.2d 1286 (5 Cir.

1971). Because many universities'-statistica on the pay

and promotion of women manifest discrepancias when contrasted
with that of men, 'institutions should be aware that once
'such a showing 1a made, the burden shifts to the‘univerSity
to prove that dlscrlmlnatlen dld not take ‘place gé;tgz_l.

‘Gallagher, 452 T. 2d 315 (8 Cir. 1971); pacham v. Soukhwestern

'Bell Telephone Co., 433 F.2d 421 (8 cir. 1970).

If women are successful in suits brought under the
Equal-Rights Amendment, thefremedieS‘they may obtain will

be of great 51gn1t1cance uBaek pay could be awarded in

'accordance Wlth Tltle VII cases BoWe‘v.;Coigate, 272 F.Supp.'
332, modlfled and remanded 416 F. 2d 711 (7 cir. 1969),

» and could mean restltutlon of 1nterest and other los

' occas1oned by the unlawful dlscrlmlnatlon,‘Phelpe Dodqe o

“%A1Corpbration'v Natlonal Labor Relatlons Board 313 U S




177 (1941); interest may be included, Tidwell v, American

0il. Companv, 332 F.Supp. 424 (D.C. Web. 1971). In class

actions the amounts may be quite large.

Attorney fees payable £o the iawyer representing
thdse suing the urniversity would also be’racove:able, i £
Title VIi and other civil rights decisions based on cghsti~

tutional grounds are followed, Clarit v. American Marine

Corporation, 320 r.Supp. 709 (E.D. La. 1970), affirmed,

437 F.2d 959 (5 Cix. 1971). Tn two recent Title VII cases, .

an hourly fee in excess of §70.00 per hour was awarded,

Rosenfeld v. Southern Pacific Company, ¢ FEP Casas 72
(c.D. cal. 1971); Peters v. Missouri Ry. Co., 3 'FEP Cases

793 (E.D. Tox. 1971) (§44,000.00 was awarded for 483 hours,

or ‘in excess df‘$80.00 per houf)i
(In‘additioﬁ; courts have recently permitted a elain
. of punitivé damages ﬁo Ee'urged in Tifle ViI cases, Tooles v.
‘Kellogg,336 F;Supp; 14 (D. Neb. 1972),“citing'”Developmeﬁts
‘in tﬁe Law;~Employmen£-Discrimination and'fitié ViI of fhe
Civil‘RightgHAcﬁ bf l§64;“j84~Hérvard LawReyiew lld9,s1259}
| »' Iﬁaividual‘adﬁinist:étors‘andtruSteés and/orﬁegents

~have already been sued personally in court actions, Board

of Trusteess of Arkansas A & M College v. Davis, 396 #.2d

730 (8 Cit. 1968); Holliman v. Martin, 330 F.Supp. 1




(W.D. va. 1971) . The possibilify ofvlegal action against
the trustees or regents by'the alumni for breach of trust
in. defending a law sui£ in which the evidence of sex dis-
criminéﬁion is wery :Dmpelling is not too remote to pretermi:
consideration. Fo support such allegations, the contention
might be méde that;these‘governing bodies continued to
adhere to digcriminato;y policies and pay scales which
were implemented with their kﬂowledge and concurrence c¢ven
after the discrepancies in men and women's salaries and
promotions had been brought to their attention through
HEquomplianéé yaview or otherwise.

Conclusion

It ie safe to'say that‘with £he advent ofvincreas;ﬁg
go?ernméntal réguiation of upivefsiﬁy employment prééedu:és‘
and pxactiéés, cémpﬁse; Will never be thevéame again.
'In,fheséftimes ofjdécréésing dollars for highér‘educatioﬁ,

the prospect of extensive litigation presents administrators -

'With¢a‘numbef‘Of‘optidns fdr“actiOﬁT”“Théynﬁiaﬁfwéﬁooéé
‘ £05lisﬁ¢n!objec£iVely‘tb’wqhén‘s‘demanas,,and éttempt to
*;effaih'f#oﬁ‘défepsiyefreactioné inattempting'to~ju5tify
‘praéfigéé_whiéh;égcluéed‘women_and min§ritiéé."They migh£
f,cthSé'£b ignoré:th§§¢ aéma%as‘éndlghgage in,l?ﬁgthy‘;égal;ﬂ‘ 

_proceedings and run the risk of substantial damages and
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in the most positive fashion at the confzrence tables ¥
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.attorney fees poth fox the university's counsel andg L.

attofney for ths plaintiffis.

These are two ways to deal with the chailonge‘u” P
new Eegél requirements. At this moment there is tha o5 0
tunity to wike constructive changés without the trauci
of legal ». tion. 7t z= mg hepe that the far reaching

igssues raised by women and minoritiazs will be resolved

- o

not, they will surely have to be resolved 1in the courtis,.




