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DEPARTMENT .OF HEALTH, EDUCATION, AND WELFARE
OFFICE OF THE SECRETARY

WASHINGTON, D.C. 20201

October 1, 1972

MEMORANDUM TO COLLEGE .AND UNIVERSITY PRESIDENTS

As the new academic year begins, I wish to bring to your attention -
the requirement that all universities and colleges with Federal contrzcts
comply with Executive Order 11246, *‘Nondiscrimination Under Federal
Contracts.’’ We expect that all affected colleges and universities will
henceforth be in compliance with the Order and its implementing regula-.
tions as stated in the following guidelines.

While these guidelines address themselves to compliance with the
Executive Order, for your information we have also attached as appendices
other civil rights laws affecting institutions of higher education and
over which this Office ‘has enforcement responsibility.

We hope that you will become familiar with these guidelires and
laws and direct your staff and faculty to make every effort to abide by
them. ' B

. The Department of Health, Education, and Welfare stands ready to
assist‘in every way possible so that all institutions of higher education
will be able to meet the requirements of the Executive Order and other
Federal requirements regarding nondiscriminatory treatment.

Additional copies of these guidelines are available from the Regional
Office for Civil Rights in your area or from the Public Information Office,
Office for Civil Rights, Department of Health, Education, and Welfare,
Washington, D.C. 20201.

/ -
‘ J. Stanley/ Jottinger:
-/ Director, 0fficé for Civil Rig

-Attachments
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I. LEGAL PROVISIONS

The Office for Civil Rights (OCR) in the Department of Health,
Education, and Welfare (HEW) is responsible for the enforcement in
institutions of higher education of Executive Order 11246, as amended
by Executive Order 11375 (Tab A), which imposes equal employment
opportupity requirements upon Federal contractors, and upon construc-
tion contractors on projects receiving Federal assistance from HEW,

Executive Order 11246, as amended

In signing a Government contract or subcontract in excess of
$10,0060 the contractor agrees that it ‘‘will not discriminate against
any employee or applicant for employment because of race, color,
religion, sex or national origin,’’ and that it ‘*will take affirma-
tive action to ensure that applicants are employed and that employees
are treated during employment” without regard to these factors. 1In
the event of the contractor®s noncompliance with the nondiscrimination
clauses of the contract, or with the rules and regulations of the
Secretary of Labor, the contract may be cancelled, terminated, or
suspended in whole or in part:and the contractor may be declared in-
eligible for further Government contracts.

Part II of the Executive Order sets forth other contractor
obligations, enforcement procedures, and administrative responsibili-
ties. Part III of the Executive Order describes the equal opportunity
obligations of applicants for Federal assistance involving ccnstruction.

The equal employment opportunity obligations of Federal con-
tractors apply to all employment by a contractor, and not solely to
employment associated with the receipt or use of Federal funds. The
specific obligations of nondiscrimination and affirmative action

~ associated with the Executive Ordeéy apply and are enforceable by the
Office for Civil Rights only in the case of contracts, not grants.*

Regulations of the Department_of Labor

The requirements of the Executive Order are implemented by the
regulations of ‘the Depariment of Labor (41 Code of Federal Regulations
Chapter 60),.: Part 60-1, ¢¢Obligations of Contractors and Subcontractors®’
(Tab B), sets forth matters of general applicabilitv, ‘including the
scope of coverage of. the Executive Order, the obligations of employers
subject to that coverage, administrative requirements applicable to .
Federal agencies, steps in investibation and enforcement of compliance
with the Order, ‘and guidance for filing complaints of discrimination.
Sanctions and OCR investigatiVe procedures are discussed at Tab I.

~

*WYhere a grantee of funds for construLtion participates in construction

under the grant, its employment. is subject to the requirements of the

equal. opportunity clause during the term of participation. When such

grantee or. applicant for Federal funds is an. agency Or instrumentality

of a state or local government, only such agency or instrumentality is
AR\I: subject to the c1ause.-
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Revised Order No. 4 and Non-public Inétitutions

Revised Order No. 4 (Part 60-2) (Tab C), which implements and
supplements Section 60-1.40 of Part 60-1, requires each private
institution contractor with 50 or more employees and a contract in
excess of $50,000 to develop and maintain a written affirmative
action program within 120 days of receipt of such a contract.
Section 60-1.40 and Revised Order No. 4 set forth the required
contents of such a program, including directions for analyses of the
contractor’s work force and employment practices, steps tn be taken
to improve recruitment, hiring, and promotion of minority persons and
women, and other specific procedures to assure equal employment
opportunity. ‘ ' :

Revised Order No. 4 and Public Institutions

‘While all contractors, both public and private, are required to
implement an affirmative action program, at present. the hasic re-
quirement of Revised Order No. 4 that a contractor maintain a written
affirmative action plan is not applicable to public institutions
(those under state or local control) (se€e 41 CFR 60-1.5(a) (4)).

Public institutions are nevertheless required to take action to ensure
nondiscrimination and to comply with the Executive Order and regula-
tions other than Order No. 4. In our judgment, a public institution
can best carry out these obligations by conducting the kinds of
analyses required of non-public institutions, and organizing in written
form its plans to overcome problams of. past discrimination.

In addition, the regulations which set forth the procedures for
conducting compliance reviews of all contractors, inciuding public
institutions, require written commitments as to “‘the precise actions
to be taken and dates for completion’? to overcomz any deficiencies
which a complianve review identifies (41 CFR 60-1.20). These ¢‘precise
actions’” and ‘‘dates for completion,’’ which must be provided in
writing by a public institution following an HEW compliance review, . -
will ordinarily be similar in content to the written affirmative action
commitments required as a matter of regulation of non-public institu-
tions (41 CFR 60-2.11). - ' '

On October 4, 1972, the Department of Labor will announce in the
‘Federal Register its intentfon to amend the regulations to .remove the
present exemption of public educatfonal institucions from the require-
ment of maintaining a written affirmative action plan. When effective,
all educational institutions, both public and private, will have the
same affirmative action obligations under the Executive Order.

Nondiscfimination and Affirmative Action in‘tﬁé Executive Order

| ExecutiVeLOrder«11246uembodies,tWO éoncepts:‘nondiscriminétion_
-and affirmative action. - . : ‘ c

andiscrimination'requires'the~elimination of all‘exiséing;dis-
criminatory conditions, vhether purposeful or inadvertent. A university

Ic
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contractor must carefully and systematically examine all of its
employment policies to be sure that they do not, if implemented as
stated, operate to the detriment of any persons on grounds of race,
color, religion, sex or national origin. The contractor musf also
ensure that the practices of those responsible in matters of em-
ployment, including all supervisors, are nondiscriminatory.

Affirmative action requires the contractor to do more than ensure
employment neutrality with regard to race, color, religion, sex, and
national origin., As the phrase implies, affirmative action requires the
employer to make additional efforts to recruit, employ and promote
qualified members of groups formerly excluded, even if that exclusion
cannot be traced to particular discriminatory actions on the part of
the employer. The premise of the affirmative action concept of the
Executive Order is that unless positive action is undertaken to overcome
the effects of systemic institutional forms of exclusion and discrimination,
a benign neutrality in employment practices will tend to perpetuate the
status quo ante indefinitely.

Who is Protected by the Executive Order

The nondiscrimination requirements of the Executive Order apply to
all persons, whether or not the individual is a member of a conven-
tionally defined ¢‘minority group.”’ . In other words, no person may be
denied employment or relatad benefits on grounds of his or her race,
color, religion, sex, or national origin.

The affirmative action requirements of determining underutiliza-
tion, setting goals and timetables and taking related action as detailed
in Revised Order No. 4 were designed to further employment opportunity
for women and minorities. Minorities are detined by ‘the Department of
Labor as Negroes, Spanish-surnamed, American Indians, and Orientals.

Goals and Tinetables

As a part of the affirmative action obligation, Revised Order
No. 4 requires a contractor to determine whether women and minorities
are ‘‘underutilized’’ in its employee work force and, if that is.the
case, to develop as a part of its affirmative action program specific
goals and timetables designed to overcome that underutilization. <(See
Tab J)' Underutilization is defined in the regulations as ¢‘having
fewer -\..omen or minorities in a particular job ‘than would reasonably be
expected by their availability.” ,

Goals are. projected levels of achievement resulting from an
analysis by the contractor of its deficiencies, and of what it can,
reasonably do to remedy them, given the availability of qualified minor-
ities: and women and ‘the expected turnover in its work force. Establish-
ing goals should be coupled with: the adoption of genuine and effective
techniques and procedures to locate qualified members of groups which-
have. previously been denied opportunities for employment or advancement

~and to eliminate obstacles within the structure and operation of the
institution (e. 8. discrimipatory hiring or promotion standards) which
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have prevented members of certain groups from securing employment or
advancement. : ~

The achievement of goals is not the sole measurement of a con-
tractor’s compliance, but represents a primary threshhold for de-
termining a contractor’s.-level of performance and whether an issue
of compliance exists, If the contractor falls short of its geals
at the end of the period it Has. set, that failure in itself does not
require a conclusion of noncompliance. It does, however, require a
determination by the contractor as to why the failure occurred. If
the goals were not met because ;hg‘number of employment openings was
inaccurately estimated, or becau§e,of~changed employment market
conditions or the unavailability of - women and minorities with the
specific qualifications needed;'bgtfthe record discloses that the
contractor followed its affirmative .action program, it has complied
with the letter and spirit of the.Executive Order. If, on the other
hand, it appears that the cause for failure was an inattention to
the nondiscrimination and affirmative action policies and procedures
set by the contractor, then the .contractor may be found out of
compliance. It should be emphasized 'that while goals are required,
quotas are nz2ither required nor permitted by th: Executive Order,
When used correctly, goals are an indicator of probable compliance
and achievement, not a rigid or exclusive measure of performance.

Nothing in the Executive Order requires that a university -
contractor eliminate or dilute standards which are necessary to :the
successful performance of the institution'’s educational and research

‘functions. The affirmative action concept does not require that a

university employ or promote any persons who are unqualified. The

concept does require, however, that any standards or criteria which
have had the effect of excluding women and minorities be éliminated,
unless the contractor can demonstrate that such criteria are condi-
tions of successful performance in the particular position involved.

I1I. PERSONNEL POLICIES AND PRACTICES

An émponér.must estaﬁlishnih reasonable detail and make
available upon request the standards and procedures which govern all

employment practices in the operation of each organizational umit, -

including any tests in use and the criteria by which qualifications

for appointment, retention, or promotion are judged. It sliould be

determined whether such standards and criteria are valid predictors
of job performance, including whether they are relevant to the-
duties of the particular position. in question. ‘This'requirement;
should not ignore or obviate the range of permissible discretion

‘which has characterized émﬁloymént'judgmen:s, particularly in the

academic area. Where such’discretion appears to have operated to-
deny equality of opportunity, however, it must be subjected to -
‘rigorous'examinatibnﬁand‘itsgdisériminatdrY‘effeCtS»eliminated;
There are real and proper limits on the extent. to which criteria for
academic employment can be explicitly articulated; however, the
absence of any articulation of such criteria provides opportunities

for arbitrary and discriminatory employmént decisions.



Recruitment

Recruitment is the process by which an: institution or department
within an institution develops an applicant pool from which hiring
" decisions are made. Recruitmant may be an active process, in which
the institution secks to communirate its ¢mployment needs to candi- -
dates through advertisement, word-of-mouth notification to graduate
schools or other tralning programs, disciplinary conventions or job
registers. Recruitment may also be the passive function of including
in the applicant pool those persons who on their own initiative or by
unsclicited recommendation apply to the institution for a position.

In both academic and nonacademic areas, universities must re-
cruit women and minority persons as actively as they have recruited
white males. Some universities, for example, have tended to recruit
heavily at institutions graduating exclusively or predominantly
non-minority males, and have failed to advertise in media which would
reach the minority and female communities, or have relied upon personal
contacts and friendships which have had the effect of excluding from
consideration women and minority group persoens.

In the academic area, the infermality of word-of-mouth recruiting
‘and its reliance on factors outside the knowledge or control of the-
university makes this method particularly susceptible to abuse. In
addition, since women and minorities are often.not in word-of-mouth
channels of iecruitment, their candidacies may not be advanced with the
' same frequency or strength of endcrsement as they merit, and as their
white male colleagues receive.

The university contractor must examine the recruitment activities
and policies of each unit responsible for recruiting. Where such an
examination reveals a significantly lower representation of women or
minorities in the university’s applicant pool than would reasonably be
expected from their availability in the work force, the contractor must
modify or supplement its recruiting policies by'vigorous and systematic
efforts to locate and encourage the candidacy of qualified women and
‘minorities. Where policies have the effect of excluding qualified -
women oOr. minorities, and where their effects cannot be mitigated by the
implementation of additional policies, such policies must be eliminated

‘ An expanded search network should include not’ only the traditional
avenues  through which promising candidates have been located (e.g., in
the case of academic appointments, direct letters to. graduate depart-
ments, or in the case of nonacademic appointments, advertising in com-

" munity newspapers). In. addition; to the extent that it is necessary to
overcome underutilization, the university should search in areas and
channels previously unexplored., : : :

Certain organizations such as those mentioned in Revised Order
No. & may be prepared to refer women and mﬂnority applicants. For.
faculty and administrative appointments, disciplinary and professional .
aasociarions,'including committees and 'caucus groups, :should be con-
tacted ‘and ‘their facilities for employee location and referral used

Ll{c
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Particularly in the case of academic personnel, potentially fruitful
channels of recruitment include the following: :

a. advertisements in appropriate professional journals and job
registries: :

b. unsolicited applications or inquiries;

c. women teaching at predominantly women’s'colleges, mincrities
teaching ac predominantly minority colleges;

d. minorities or women professionally engaged in nonacademic
positions, such as industry, goverrment, law firms, hospitals;

Ce. profeésional women and minorities working at independent
research institutions and libraries;

f. professional minorities and women who have received signifi-
cant grants or professional recognition; o ‘
g. women and minorities already at the'institution and elsewhere
- working in research or other capacities not on the academic ladder;

h. minerity and women doctoral recipients, from the éontractor’s
own institution and from other institutions, who are not
presently usi::their professional training;
¥ : _ ) .

i. women and minorities presently candidates for graduate degrees
at the institution and elsewhere who shov promise of out-
standing achievement {some institutions have developed pro-
grams of support for completion of doctoral programs with a
related possibility of future appointment) ;

j. minorities and women listed in relevant professional files,
registries and data banks, including those which have made--a
particularly conscientious effort to locate women and minority
persons. o o

It should be noted that a contractor is required to make explicit
its commitment to equal employment opportunity in all recruiting an=
nouncements or advertisements. It may do this by indicating that it is
an ‘‘equal opportunity employer.’’ It is a violation of the Exectutive
Order, however, for a prespective employer to state that only members

of a particular minority group or sex will be considered. -

_ Where search. committ=es are used to locate candidates for appoint-
ment, they can best carry out the above measuras when they are composed
-of persons willing and able to explore new avenues of recruitment.
Effective search committees should, if possible, include among their
members women and minority persons. . :

Policies which exclude recruitment ‘at predominantly minority .
colleges and universities restrict the pool of qualified minority faculty
from which prospective appointées may be chosen. Even if the intent of
‘such policies may be to prevent the so=cailed ‘‘raiding’’ of minority

.
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faculty by p*edOminantly white institutions, « o 3 violate the
nondiscrimination provision of the Executi‘ their effect
is to deny opportunity for employment on g : gela“ ' to-race.
Such policies have operated to the serious . ... “age of students

and teachers at minority institutions- by denylng tnem notice of research
and teaching opportuni*ies,‘assistantships, endowed professorships and .

| many other programs which might enhance their potential for advancement,
;fwhether ‘they" choose to stay at a predominantly minority institution or
| move to a non-minority institution. ‘ »

Minorities and women ‘are. frequently recruited only for positions
thought to be for minorities and women, ‘'such as equal employment pro-

'grams, ethnic studies, or women s studies. While these positions may'

have a particular suitability for minority persons and women, institu-
tions must not restrict. consideration of women and minorities to such.
areas, but should actively recruit them for any position for which they
may be qualified -

‘Hiring

Once a nondiscriminatory applicant pool has been established
through recruitment, the process of selection from that pool must also
carefully follow. procedures designed to ensure nondiscrimination. In
all cases, standards and criteria for employment should be made -
reasonably explicit, and should be. accessible to. all employees and
applicants. Such standards ‘may not: overtly draw a distinction based
on race, sex, color,'religion, or national origin, nor may they be applied
inconsistently to deny equality of opportunity on these bases.

‘ S In hiring decisions,-assignment to a particular title or rank
may. be discriminatory._ “For. example, in many institutions women are

more often assigned initially to. lower academic ranks than ‘are men.

A study by one disciplinary association showed ‘that women tend to be
offered a first. appointment at the rank of Instructor rather than the
rank of Assistant Professor three times more often.than men-with
identical qualifications. Where there is no valid basis for ‘such
differential treatment, such a practice is in violation of the

Executive Order.

Recruiting and hiring decisions which are governed by unverified
assumptions about a ‘particular individual’s willingness or ability to
relocate because of his or her race or sex are in violation. of the
Executive Order. . For example, university personnel responsible for
employment decisions should nc:i assume that a woman will be unwilling

- to accept an. offer because of her marital status, or that a minority

person will ‘be unwilling to live in a predominantly white’ community.

Institutional policies regarding the employment of an institu-
tion’s own graduates must not be applied in - any manner which would
deny opportunities to women. and minorities. A university must give
equal consideration to. its graduate students regardless of their race

‘or gsex for future faculty- positions, if the institution employs its owm

I:R\(: graduates..

il Toxt Provided by Enic [
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In the area of academic appointments, a nondiscriminatory selection
process does not mean that an institution should indulge in ‘‘reverse
discrimination’’ or ‘‘preferential treatmer..’’ which leads to the selec-
tion of ‘uiqualified persons over qualified ones.  indeed, to take such
action on grounds of race, ethnicity, sex or religion constitutes dis-
crimination in violation of the Executive Order. - '

It should also bé pointed out that‘nothing in the Executi&e Order

requires or permits a contractor to fire, demote or displace persons on
grounds of race, color, sex, religion, or national origin in order to
fulfill the affirmative action concept: of the Executive Order. Again,
to do so would violate the Executive Order. Affirmative action goals
are to be sought through recruitment and hiring for vacancies created by
normal growth and attrition in existing positions. . : ‘

Unfortunately, a number of ‘university officials have chosen to-
explain dismissals, transfers, alterations of job descriptions, changes
in promotion potential or‘fringe‘Benefits;‘andrrefusals to hire not on
the basis of merit or some objeétive'sought by the university adminis-
tration aside from the Executive Order, but on grounds that such actions

‘ and other ‘‘preferential treatment regardless of merit’’ are now re-

quired by Federal law. Such statements constitute either a misunder-
standing of the law o1 a willful distortion of it. In either case,
where they actually reflect decisions not to employ or promote on
grounds of race, color, sex, religion or national origin, they consti-
tute a violation of the Executive Order and other Federal laws.

Anti-nepotism Policies

» -‘Policies_of”?ractices;which prohibit or limit the simultaneous
employment of two members of the same family and which have an adverse

impact upon one sex or;thé‘ocher~areﬂinjv1613tion of the Executive
Order. - FO;'examplg,ibecause‘men“have traditionally been favored in

‘employment over women, anti-nepotism regulations in most cases operate

to denY'émployment‘opportunity‘tO'a'wife:rather than to a husband.

~If an institution’s regulations against the simultaneous em-
ployment of husband and wif¢ are discriminatory on their face (e.g.,
applicable to ‘‘faculty wives’’), or if they have in practice served
in mostVins:ances_to1deny’a-wife rather: than ‘a husband emploYment or

promotion opportunity, salary increases, or other employment benefits,

‘they should be altered or abolished in order to mitigate their

discriminatory impact.

~ Stated or 1m§11ed.presumpcions against'the consideratibn of more
than one member of the same: family for employment by the same institu~
tion or within the same academic ‘department also tends to limit the

‘opportunities available to women more than to men,

If an individual has been denied opportunity for employment,
advancement or.benefits on the basis of an anti-nepotism rule or
practice, that action is discriminatory and is prohibited under the
Executive Order. Institutional regulations which set reasonable
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restrictions on an individual’s capacity to function as judge or advo-
cate in specific situations involving a member of his or her immediate
family szre permissible where they do not have the effect of denying
equal employment opportunity to one sex over the other.*

Placement, Job Classification Assignment
A contractor must. examine cafnfu‘ its job category assignments
and treatment of individuals within a single job classification. Ex-
perience shows that individuals of one sex or race frequently tend to
be ¢‘clustered’’ in certain job classifications, or in certain depart-
ments or divisions within an’ institution. Most often those classifica-
ticns or departments in which ‘women or minorities are found tend to be

. lower paid, and have less opportunity: for advancement than those to

which non-minority males ‘are assigned

Where there are no valid or substantial differences in duties or.

‘qualifications: between - different job classifications, and where persons

in the classifications are segregated by race, color, religion, sex, or
national origin, those separate aiassifications must be eliminated or merged.’
For example, where male administrative aides and female administrative
assistants are performing. the same duties and bear the same responsibilities,
but are accorded different salaries and advancement opportunities, and
where the separate classifications upon examination yield no valid
distinctions, the separate classifications must be eliminated or merged.

In academic employment minorities and women have sometimes been
classified as ¢‘research associates,”“‘lecturers” or similar cate-
gories of employment which do not carry with: them the btenefits and

_protections of regular academic appointment and- from ‘which promotion

is rare, while men with the same qualifications are’ appointed to regular

_faculty positions. Such sex=~ or minority-segregated classification is

discriminatory and must be eliminated. In addition,.appropriate

remedies must be afforded those persons previously assigned to such

Q

classifications.‘
"Training

To eliminate discrimination and assure equal opportunity in
promotion, an employer should initiate necessary remedial, job training
and work study programs aimed at upgrading specific skills. This is
generally applicable in the case of nonacademic employees, but may
also be relevant in the case of academic employees as, for example, in
providingtopportunities to participate in research projects, or to

*For an indication of what sho~1d constitute ‘‘reasonable restriction,’’
see the . policy statement of the American Association of University
Professors on -¢¢Faculty Appointment and Family Relationship,’’ which
suggests that ‘‘faculty members should neither initiate or participate

‘in institutional decisions involving a direct benefit: (initial appoint-~

ment retention, promotion, salary, leave of absence, etc.) to members

I:R\KZOf their immediate families >

wll Toxt Provided by ERIC
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gain new professioral skills through leave policies or special programs
offered by the instilution.

In institutions where in-service trainino programs are one of the
ladders to administrative positions, minorities and women must be ad-
mitted into these programs on an equal basis with non-minority men.
Furthermore, opportun‘*' a for training may not be limited to positions
which are o~ e ~minorities and males. L

The employment of students by an institution 1s subject to the _
sane considerations of nondiscrimination and aifirmative action as is
all other employment in an institution.

Promotion

A contractor s policies and practices on promotion should be made
reasonably explicit, and administered to ensure that women and minorities
are not at ‘a disadvantage. A. contractor is also obligated to make
special efforts to ensure that ‘women and minorities in its work force
are given equal opportunity for promotion. Specifically," 41 CFR 6G- 2.24
states that this result may be. achieved through remedial, work study and
job. training programs; through career- counseling programs; through the
posting and announcement of promotion opportunities; and by the valida-
tion of all criteria for promotion.

" Termination

Where action to terminate has a disproportionate effect upon women
or minorities and the employer is unable to demonstrate reasons for the
decision to terminate unrelated to race,_religion, color, national
origin or sex, such actions ‘are discriminatory. .Seniority is an ac~-:
ceptable standard for termination, with one exception-‘ where an incum=~
bent has been- found to have been .the victim of diserimination and as a
result has less actual seniority than he or she would have had but. for
such discrimination, either seniority cannot be used as the. primary
basis for termination, or the incumbent must be presumed to have the
seniority which he or she would have had in the ‘absence of discrimi-
nation.

Conditions of Work

A university employer must ensure nondiscrimination in all terms
and conditions of employment, including work assignments, educational
and training opportunities, research. opportunities, use of facilities,
and opportunities to serve on committees or decision-making bodies.

Intentional policy or practice which subjects persons of a parti=-
cular sex or minority status to heavier: teaching loads, less desirable .
class assignments, and fewer opportunities to serve on key decision-
making bodies or to apply for research grants or leaves of absence for
professional purposes, is in violation of. the Executive Order.
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Similarly, iastitutional facilities such as dining halls or
faculty clubs have sometimes restricted their services to men only.
Where such services are a part of the ordinary benefits of employ-
ment for certain classifications of employees, no members of such

"classifications can be denied them on the basis of race, color,
national origin, sex, or religion.

Rights and Benefits-Salary

The Executive Order requires that universities adhere carefully
to the concept of equal pay for. equal work

In many situations persons ‘who hold the same or equivalent
positions, with the same or ‘equivalent qualifications, are not paid
similar salaries, and disparities are identifiable along lines of
race, color, national origin, sex, or religion.

‘An institution should set forth with reasonable particularity
criteria for determining_salary for each job classification and within
each job classification. These criteria should be made available to
all present and potential employees.

" The question is often raiséd as to whether a person who applies
for a position within a given job classification may be given a higher
or lower rate of pay at entry based upon his or her pay in another
'position, or upon market factors defined outside the context of the
institution’s. determination of rates of: pay.  Where reference to exter-
nal market factors results in a disparate effect upon women or minority
group persons, a reference -to those rates of pay is ‘prohibited. For '
example, if a minority or female applicant applies for a position as an
Assistant Professor, and the salary range of those entering that ;
position is from $10,000 to $12,000, the fact that the applicant’s former
position paid only. $8 000 cannot be used to deny him or her. the minimum
pay for the new position, when non-minority men in a comparable situation
are given an entry salary at or: above the minimum stipulated area.  In
this example, the applicant’s level of pay must be determined on the
basis of capability and record of performance, not former salary.

Back'Pay'

Back pay awards are authorized and widely used as a remedy under
Title VII of the Civil Rights Act of 1964, the Equal Pay Act, and the
National Labor Relations Act.. Universities, like other employers, are
subject to the provisions of these statutes.v

[ I - This means that evidence of discrimination that would require back
P pay as a remedy will be referred to the appropriate Federal enforcement
agency 1if the Office for Civil. Rights is not able to negotiate a volun-
tary settlement with a university. ‘At the direction of the Department
of Labor, the Office for Civil Rights will continue to pursue back pay
settlements only in cases involving employees who, while protected by
o \ the Executive Order, were not protected by the three statutes mentioned
]ERJ(j above at the time violation occurred.
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Contractors continue to have the prospective obligation to
include in an affirmative action program whatever payments are necessary
to remove existing differentials in pay (based on race or sex) identi-
fied in the analyses required under the Executive Order.

Leave Policies

A university contractor must not discriminate against employees in
its leave policies, including paid and unpaid leave for educational or
professional purposes, sick leave, annual: leave, temporary disability,
and - leave for purposes of personal necessity

Employment Policies Relating to Pregnancy and Childbirth

41 CFR. 60 -20 (Sex DiScrimination Guidelines) (Tab' D) provides that
“women shall not be penalized in their conditions of employment because
they require time away from work on account of childbearing.” Pregnancy
and childbearing must" be considered as a justification of a leave of absence
for a female employee regardless of marital status, for a reasonable length
of time, and for reinstatement following childbirth without loss of seniority
or accrued benefits. .

A. Eligibility' If an employer has a policy on eligibility for leave,
a female- employee may not be required to serve longer than the minimum

‘length of service required for other- types of leave in order to qualify for
‘maternity leave.” If the employer has no leave' policy, - childbearing must

nevertheless. be. considered as a justification for a leave of absence for a

female employee for a reasonable 1ength of time.

B, Mandatory period of leave: Any. policy requiring a mandatory 1eave
of absence violates the Executive Order unless.it is based on individual -
medical or job characteristics. ‘In such cases the employer must clearly

.demonstrate an. overriding need based on medical safety or ¢‘business

necessity,?’ i. e., that the. successful: performance of the position or job

in question. requires the leave. For example, service in'a. radiation labora-
tory may constitute a demonstrable hazard to the expectant mother or her
child. A mandatory period of leave should not, however, be stipulated

by the university; the length of leave, whether mandatory or voluntary,
should be based on a bona fide medical need related to pregnancy or
childbirth.

c. Eligibility for andvconditions of return: Following the end of
leave warranted by childbirth, a female employee must be offered reinstate-
ment to her original position or one of 1ike status and pay. without loss of

seniority or accrued benefits.

D. Other conditions of leave: Department of LaLor guidelines pro-
vide that the conditions related to pregnancy leave, i. e., salary, accrual
of seniority and other ‘benefits, reinstatement rights, etec., must be in
accordance with the employer’s general leave policy.f

On April 5, 1972 the Equal Employment Opportunity Commission, under
Title VII of the Civil Rights Act of 1964, issued revised guidelines on
sex discrimination 37 Fed. Reg. 6835 which differ. substantially from the



- 13 =

present. Department of Labor guidelines under the Executive Order. The
Labor Department has not adopted the rules ‘of the EEOC as. its own,
although universities are subject to them. However, serious considera-
.tion is now being given to. revising the Labor Department guidelines to
equate disabilities caused by pregnancy- and childbirth with all other
temporary disabilities for which an employer might provide leave time,
insurance pay, and other benefits.

E. Child. care leave' If employees are generally granted leave
for personal reasons, such as for a year or more, leave for purposes
relating to child. care should be considered grounds for such leave, and
should be available to men and women on an equal basis. A faculty member
should not be required to have such leave time counted toward the completion
of a term as a- probationary faculty member, unless personal leave for other
reasons is so considered. 'Nor should such leave time be subtracted from a -
stated term of appointment, or serve as a basis for nonrenewal of contract.

Fringe Benefits

Fringe benefits are defined to include medical, hospital, accident,
- 1life insurance and retirement benefits; profit-sharing and bonus plans;
leave, and other terms .and conditions of emp loyment .

The university should ca.efully examine its fringe benefit pro-
grams for possible discriminatory effects. For example, it is unlawful
“for an employer to establish a retirement or ‘pension plan which estab-
lishes different optional or mandatory retirement ages for men and for
women . : :

Where an employer conditions benefits available to employees and
their spouses and families on whether the employee is the ¢‘head of the"
household?’”’ or ‘‘principal wage-earner’’ in the family unit, such bene-
fits cannot be made available oonly to male employees and their families.
The employer also must not’ presume’ that a married man is the “‘head of
the household?’ or “‘principal wage earner’’; this is a matter which
must be determined by - the employee and his or her family

It is also unlawful for an employer to make benefits avallable to
the wives and families of male employees where the same benefits are not
available to the husbands and families of female employees

- With regar: to retirement benefits and insurance, pensions, and
other welfare programs, Department’ of. Labor Sex Discrimination Guide-
lines provide that benefits must be equal for both sexes, or that the
employer’s contribution must be equal for both sexes, ~This means that
a different rate of retirement benefits for men and women does not: vio-
‘late the Executive Order if the employer’s contributions for both sexes
are equal. It is not a violation of the Executive Order if the employer,




in seeking to equalize benefits for men and women employees, contributes
more for one sex than the other.* '

Child cCare

41 CFR 60-2.24 gtates that an employer should, as part of his
affirmatine%actiangprogram, encourage child care programs appropriately
designed to improve the employment opportunities of minorities and women.
An imcreasing number of institutions have established child care pro-
grams for their male and female employees and students, and we commend
such .efforts to all institutions. Asmart of an-affirmative 'action
pr@gram,«such.programs,may imppnve'chgaemployment;opportunities of all

employees, not only women and m¥norities, and contribute significantly

to an institutian’s affirma;iveﬁaction’profile.

Grievanrce Procedures

As of March 1972 and pursuant to the provisions of the Equal
Employment Opportunity Act of 1972, the: Equal Employment Opportunity
Commission has jurisdiction o¥Er individual complaints of - discrimination
by academic as well as non-academic employees .of educational institutions.

Pursuant to formal‘agreemEntfbetweenJOCR‘amdﬁEEOC; and to avoid
duplication of effort, individual‘émmplaints’ofg&isétimination.will be
investigated and remedied by EEOC. Class: complaimts, groups of indivi-
dual complaints or other informatimn whilich indicates possible institu-
tional patterns of discriminatfon (as opposed to:isolated cases) will
remain subject to. investigation by OCR... In such:cases, retrospective
relief for individuals within such wlasses or groups will remaln within
.the’jurisdiction,of EEOC. T 3 ‘

Where an:employer has establishedisound standards of .due process
for the hearing wof employéeﬂgrievances,pandvhas*uﬁdertaken-a'prompt'and
good‘faith effum;‘toridentify'énd providE5reliefffbrTgnievances,Ma
dup;icativevassgmption gf—jurisdictibn“ﬁyﬁthe Federal Government has not
always preven necessary. We therefore urge the ‘dévelopment of sound
grievance procedures for all employeés, arademic and nonacademie alike,
in order to ensure the fair treatment of Individual cases where'discrimi-

~nation is alleged; am# to maintain the integrity of the employer’s in-
ternal employment system. ' :

Institutional grievance procedures which provide for prompt and
equitable,hearing_OE@empIOyee grievancesrmelatingmtouemployment dis-
criminatifon should be written and avails ile to all present and prospec-

 tive employees.

*Ber2fits which are dlfferent»fcrj@en”anéﬁwnmenfhave beenr declared in
violation of Title VII of the Civi']l RightsyAct of 1964 In recent guidelines
published by the Equal Employmenglﬁpportuﬁigg Commissiom. ‘These guidelines

also state that it is no :defense ggainst a ¢harge of sex: discrimination that
“the cost 2%¥ suach benefits is greatexr for one 'sex than ¥ar #he other. '
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IIT. DEVELOPMEN: OF AFFIRMATIVE ACTION ?ROGRAMS

Effective affirmative action programs shall contain, but not
necessarily be limited to, the following ingredients:

1. Development or reaffirmation of the centractor’s equal em-
ployment opportunity policy: Each institution should have a clear
written statement over the signature of the chief administrative officer
which ‘sets forth the institution’s legal obligation and policy for the
guidance of all supervisory personnel, both academic and nonacademic,
for all exployees and for the community served by the institution. The
policy statement should reflect the institution’s affirmative commitment
to equal employment opportunity, as well as its commitment to eliminate
discrimination in employment on the basis of race, color, sex, religion
and national origin. ’ ' :

2. Dissemination of the policy: Internal communication of the
‘institution’s policy in writing to all supervisory personnel is essen-~
tial to their understanding, cooperation and compliance. All persons
responsible for personnel decisions must know what ' the law requires,
‘what the institution’s policy 1is, and how to‘interprét the policy and
implement the: program within the area of their responsibility. Formal
-and informal external dissemination of the policy is necessary to inform
and secure the cooperation of organizations within the community, in-
cluding civil rights groups,”profeSSional'associations, women’s groups,
and various sources of referral within the recruitment area of the
institutioa. = ” L ‘ ‘

The employer should communicate to all present and prospective
‘employees the existence of the affirmative action program, and make
available such elements of the program as will enable them to know of
and avail themselves of its benefits. ST : '

: 3. Responsibility for implementation: An administzative proce- "
dure must be. set up to organize and monitor the affirmative action program.
41 CFR 60-2.22 provides that an executive of the contractor should be
appointed as director of EFO programs, and that he or she should be
given ¢‘the necessary top management support and staffing to execute
the assignment.’’ (See the remainder of section 2.22 for details of the
responsibilities of the Equal Employment Opportunity Officer.) This should be
a person knowledgeable of and sensitive to the problems of women and minority
groups. Depending upon the size of the institution, this may be his or her
sole responsibility, and necessary authority and staff should be accorded the
position to ensure the proper implementation of the program,

~ 'In several institutions the EEQ officer has been assisted by one or
more task forces composed in substantial part of women and minority per=
sons. This has usually facilitated the task of the EEC officer and
enhanced the prospects of succéss for the affirmative action program in
the institution. : R ‘ ‘
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4. 1Identification of problem sreas by organizational units and
job classifications: In this section the contractor should address
itself to the issues discussed in sections I and II above. The
questions involved in data gathering and analysis are treated in

‘appendix J.

Once an inventory is completed, the data should be coded and
controlled in strict confidence so that access is limited to those
persons involved in adninistering and reviewing the Equal Employment
Opportunity Program. Some state and local laws may prohibit the
collection and retention of data relating to the race, sex,. color,

‘religion, or national ofigin~of_employeesfand_applicants for employ-
‘ment. Under the principle of Federal supremacy, requirements for such
inventories and recordkeeping under the Executive Order superseds -any

conflicting state or local law, and the existence of such laws is not
an acceptable excuse for failure to collect or supply such information
as required under the Executive Order. R ‘ '

5. Internal audit and reporting systems: An institution must
include in its administrative operation a system of audit and reporting
to assist in the implementation and monitoring of the affirmative action
program, and in periodic evaluations of its effectiveness. In some
cases a reporting system has taken the form of a monitoring of all

- personnel actions, so that department heads. and other supervisors must

make periodic reports on affirmative action efforts to a central office.
In most cases all new appointments must be accompanied by documentation
of- an energetic and systematic search for women and minorities.
Reporting and monitoring systems will differ from institution to
institution according to the nature of the goals and programs estab-
lished, but allfshould”be‘sufficiently organized to provide a ready
indication of whether or not the program is succeeding, and particularly
whether ‘or not good faith efforts have been made to ensure fair treat-
ment of wOmen‘andimiﬁorityfgrbup persons before and during employment.
Reporting systems ‘should include afmethod‘ofyevaluéting"applitant‘flow;
referral and hiring rate; and an application retention system to allow
the development of an inventory of available skills.

At least once annuaily the institution must prepare a formal
report to OCR on the results of its affirmative action compliance pro-
gram. The evaluation necessary to prepare such .a report will serve as
a basis for updating the program, taking into consideration changes in
the institution’s work for¢e”(e.g.,dexpanSion,<¢ontractibn, turnover) ,
changes in the availability of minorities and womer through improved
edutational”opportunities,rand changes in the comparative availability
of women as opposed to men as a result of changing interest levels in
different types of work. . - . ’ | :

6. Publication of affirmative action programs: 1In accordance
with 41. CFR 60-2.21(11), which states that the contractor should
‘‘communicate to his employees the existence of the contractor’s affir-
mative action program and make available such elements of his program
as will enable such-employees to know of and avall themselves of its




benefits,” the Office for Civil Rights urges institutions to make
public their affirmative action plans. Uaiversity contractors should
also be aware that affirmative action plans accepted by the Office
for Civil Rights dre sutject to disclosure to the public under the
Freedom of Information Act, 5 U.S.C. 552. Subject to certain exemp-
tions, disclosure ordinarily will include broad utilization analyses,
proposed remedial steps, goals and timetables, policies on recruit-
ment, hiring, promotion, termination, grievance procedures and other
affirmativn measures to be taken. ' Other types of documents which
must be released by the :Government upon a request for disclosure in-
clude the contractor’s validation studies of tests ‘and other preem- -
ployment selection methods.

Exempt from disclosure are those portions of the plan which
contain confidential information ‘about employees, the disclosure of
which may constitute an invasion of privacy, information in the nature -
of trade secrets, and confidential commercial or financial information
within the meaning of 5 U.S.C. ,52(b) (4. Compliance agencies also
are not authorized to disclose the Standard Form 100 (EEO-1) or '
similar reporting forms or information about individuals.

7. Developing a plan: - The Offire for Civil Rights recognizes that
in an institution of higher education, and particularly in the
academic staff, responsibility for matters concerning personnel de-
cisions is difﬁused among many persons at a number of different levels.
The success of a university s affirmative action. program may  be de-
pendent in. large part upon the willingness and ability of the faculty
to assist in 1its development and implementation.. Therefore, the Office
for Civil Rights urges that university administrators involve members
of their faculty, as well as other supervisory personnel in their work
force, in the rrocess of - developing an information base, determining
potentia1 employee availability, the establishment of goals and time-
tables, monitoring' ‘and evaluating the" effectiveness of the plan, and
"in all other appropriate elements of a plan. A number of institutions
have . successfully established faculty or joint faculty-staff ‘
 commissions or task forces to assist in the preparation. and administra-
" tion of its affirmative action obligations., ‘We’therefore recommend
to university contractors that particular attention be: given the need -
. to' bring into the deliberative and decision-making process those within
the academic community ‘'who have a responsibility in personnel matters.
i
The Office for civil. Rights stands ready to the fullest extent
possible to assist university contractors in meeting their equal em-
'ployment opportunity obligations.
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This is the text of Executive
Order 11246, signed by President
Johnson September 24, 1965, as
amended by Executive Order 11375,
signed October 13, 1967.

Amended Part I was superseded by |
Executive Order 11478, 'signed by
Pres:.dent N;onn August 8, 1969.

Part II was amended to add sex
as a prohibited basis of discrimi-
‘nation, effective October 13, 1968.

EXECUTIVE ORDER
11246

Under and by virtue -of the authority vested
in'me as President of the United States by the
Constitution and statutes of the United States,
it is ordered as follows:

' PART I—Nondlscrlmlnatlon in Government
Employment

[Secs. 101-105, barring discrimination in fed-
_ . eral employment on. account of race, color,
; _— : . ‘ - religion, sex, or national origin; were superseded .
: : by Executive -Order 11478..These provisions
called for affirmative- action programs. for. equal
opportumty at’ the agency level under. general
" supervision of the Civil Service. Commission;
establishment of complaint procedures at each’
agency. with “appeal to the Commission; and
promulgation of regulations by CSC.]

ERIC

R A i Tex: provided by ERIC



PART ii—Nondiscrimination in Employment

" by Government Contractors ‘and Subcon-

tractors

SUBPART A—DUTIES OF THE SECRETARY OF
LABOR

Sec. 201. The Secretary of Labor shall
be responsible for the administration of

Parts |l and lll of this Order and shall
adopt such rules and regulations _;ahd
issue such orders as he deems necessary
and appropriate to achieve the purposes
thereof. ‘ S

SUBPART B—CONTRACTORS' AGREEMENTS

Sec. 202. Except in contracts exempted

in accordance with Section 204 of this

Order, all Government. contracting agen-

cies shall include in every Government

contract hereafter entered into the follow-
ing provisions:

“During. the performance of this con-
tract, the contractor agrees as follows:

(1} The contractor will not discrimin-
ate against any employee or applicant for
employment because of race, color, reli-
‘gion, sex; or-national origin. The contrac-
tor will: take affirmative action to ensure

that applicants are employed, and that .

employees are treated during employment,
without regard to their race, color, reli-
gion, sex, or national origin. Such action
shall include, but not be limited to the
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following: employment, upgrading, demo-
tion, or transfer; recruitment or recruit:
ment advertising; layoff or termination;
rates of pay or other forms of compensa-
tion; and selection for training, including
apprenticeship. The contractor agrees to
post in conspicuous places, available to
employees and applicants for employment,

‘notices to be provided by the contracting

officer setting forth the provisions of this

nondiscrimination clause.

"(2) The contractor will, in all solicita-
tions. or advertisements for remployees
placed by or on behalf of the contractor,
state that all qualified applicants will re-
ceive consideration for employment with-
out regard to race, color, religion, sex, or
national origin. © : ;

“(3) The contractor will send to each
labor union or representative of workers
with which he has a collective bargaining
agreement or other contract or under-

standing, a notice, to be provided by the

agency ' contracting officer, advising the-
labor union or workers' representative of
the contractor’'s commitments under Sec-

- tion' 202 of Executive Order No. 11246 of

September 24, 1965, and shall post ‘cop-
ies ‘of the notice in conspicuous places.
available to employees and applicants for

- ‘employment,

. "‘(4) The contractor will ‘comply.with

- all provisions of Executive Order No.

11246 of September 24, 1965, and of
the rules, regulations, and relevant orders

of the Secretary of Labor.

“(5) The contractor will furhish all in-
formation and reports required by Execu-
tive Order No. 11246 of September 24,

1965, and by the rules, regulations, and

orders of the Secretary of Labor, .or pur-
suant. ‘thereto, and will permit access to- .
his books, records, and accounts by the
contracting agency and the Secretary of
Labor for purposes of “investigation to



ascertain compliance with such rules, reg-
ulations, and orders.

“'(6) In the-.event of the contractor’'s
noncompliance with the nondiscrimination
clauses of this contract or with any of
such rules, regulations, or' orders, this
contract may be cancelled, terminated,
or suspendect in whole or in part and the
contractor may be declared ineligible for
further Government contracts in accord-
ance with procedures authorized in Execu-
tive Order No. 11246 of September 24,
1965, and such other sanctions may be
imposed and remedies invoked as pro-
vided in Executive Order No. 11246 of
September 24, 1965, or by rule, regula-
tion, or order of the Secretary of Labor,
or as otherwise provided by law.

""(7) The contractor will ‘include the
provisions of Paragraphs (1) through (7)
in every subcontract or purchase order
unless exempted by rules, regutiations, or
orders of the Secretary of Labor issued
pursuant to Section: 204 of Executive
Order No. 11246 of September 24, 1965,
so that such provisions will ‘be binding
upon each subcontractor or vendor. The
contractor will take such action with re-
spect to any subcontract or purchase
order as the contracting agency may direct
as a means of enforcing such provisions

-including :sanctions for - noncompliance:

Provided, however, That in the event the
contractor ; becomes involved in, or is
threatened with, litigation with a subcon-
tractor or vendor as a result of such di-
rection by the contracting agency, the con-

‘tractor may request the United States to’

enter into such litigation to protect the
interests of the United States.”

Sec..203. (a) Each contractor having a
contract containing ihe provisions pre-
scribed in Section 202 shall file, and shall
cause ‘each of his subcontractors to file,
Compliance Repc:is with the contracting
agency or the Secretary of Labor as'may
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be directed. Compliance Reports shall be
filed within such times and shall contain
such information as to the practices, poli-
cies, programs, and employment policies,
programs, and employment statistics of
the contractor and each subcontractor,
and shall be in such form, as the Secre-
tary of Labor may prescribe.

(b) Bidders or prospective contractors
or subcontractors may be required to
state whether they have participated in
any previous contract subject to the pro-
visions of this Order, or any preceding
similar executive order, and in that event
to 'submit, &n behalf of themselves and
their proposed subcontractors, Compliance.
Reports prior to or as an initial part of
their bid or negotiation of a contract.

(c) Whenever the contractor or sub-
contractor has a collective bargaining
agreement or other contract or under-

~ standing with a labor union or an agency

referring workers or providing or super-
vising apprenticeship or training for such
workers, the Compliance Report shall in-
clude such information as to such labor
union's or agency's practices and policies
affecting. compliance as the Secretary of
Labor may prescribe: Provided, That to
the extent such information .is within the
exclusive possession of a labor union or-
an agency referring workers or providing
or supervising apprenticeship or training
and such labor union or agency -shall re-
fuse to furnish such information to the
contractor, the contractor shall so certify .
to the contracting agency as part of its
Compliance Report and shall set forth
what efforts he has made to obtain such
information.

(d) The contracting.agency or the Sec-
retary of Labor may direct that any bidder
or prospective contractor or subcontractor
shall submit, as part of his Compliance.
Report, a statement in writing, signed by
an authorized .officer or agent on behalf
of any labor union or any agency referring
workers or providing or supervising ap-



prenticeship or other training, with which
the bidder or prospective contractor deals,
with supporting information, to the effect
that the signer’s practices and policies do
not discriminate on the grounds of race,
color, religion, sex, or national origin, and
that the signer either will affirmatively
cooperate in the .implementation of the
policy and provisions of this Order or that
it consents and agrees that recruitment,
employment, and the terms and conditions
of employment under the proposed con-
tract shall be in accordance with the pur-
poses and provisions of the Order. In the
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event that the union, or the agency shall

‘refuse to execute such a statement, the

Compliance Report shall so certify and

set forth what efforts have been made to

secure such a statement and such addi-
tional factual material as the contracting
agency or the Secretary of Labor may re-
quire.

Sec. 204. The Secretary of Labor may,
when he deems that special circumstances
in the national interest so require, exempt
a contracting agency from the require-
ment of including any or all of the pro-
visions of Section 202 of this Order in any
specific contract, subcontract, or purchase
order. The Secretary of Labor may, by rule
or regulation, also exempt certain’ classes

of contracts, subcontracts, or purchase

orders (1) whenever work is to be or has

_ been performed outside the United States
~and no recruitment: of workers within the
limits of the United States is involved; 2

for standard commercial supplies o raw
materials; (3) involving less than specified
amounts of money or specified numbers
of workers; or (4) to the extent that they

_involve subcontracts below a specified
- tier. The Secretary of Labor may also pro- ‘
vide, by rule, regulation, or order, for the

exemption - of facilities' of a contractor
which are in all respects separate and dis-
tinct from activities of the ‘contractor re-
lated to the performance of the contract:
Provided, That such an exemption will not

interfere with or impede the effectuation
of the purposes of this Order: And pro-
vided further, That in the absence of such
an exemption. all facilities shall-be covered
by the provisions of this Order.

' SUBPART C—POWERS AND DUTIES OF THE

SECRETARY OF LABOR AND THE CONTRACT-
ING AGENCIES : '

Sec. 205. Each contracting agency shall
be primarily responsible for obtaining

~ compliance with the rules, regulations,

and orders of the Secretary of Labor with
respect to contracts entered into by such
agency or its contractors, All contracting
agencies shall comply with the rules of
the Secretary of Labor in discharging their
primary responsibility for securing com-
pliance with the provisions of contracts
and otherwise with the terrns of this Order
and of the rules. regulations and orders
of the Secretary . Labor issued pursuant

. to this Order. They a: 2 diracted to cooper-

ate with the Secretary of Labor and to fur-
nish the Secretary of Labor such informa- .
tion and assistance as he may require in

the performance of his. functions under. =

this Order. They are further directed to
appoint or ausignate, from among the.
agency’'s personnel, compliance officers.
It shall be the duty of such officers to
seek compliance with the objectives of

~ this - Order by ‘conference,  conciliation,

mediation, or persuasion.

Sec. 206. (a) The Secretary of Labor.
may investigate the employment practices -
of any Government contractor or subcon-
tractor, or initiate :such investigation by
the appropriate contracting agency, to
determine whether or not the contractual

provisions specified in Section 202 of this -

Order have been violated. Such investiga-
tion shall be conducted in accordance with



the procedures established by the Secre-
tary of Labor and the investigating agency
shall report to the Secretary of Labor any
action taken or recommended.

(b) The Secretary of Labor may receive
and investigate or cause to be investigated
complaints by employees or prospective
employees of a Government contractor or
subcontractor which allege discrimination
contrary to the contractual provisions
specified in Section 202 of this Order. If

this investigation is conducted for the

Secretary of Labor by a contracting
agency, that agency shall report to the
Secretary what action has been taken or
is recommended with regard to such com
plaints.

Sec. 207. The Secretary of Labor shall
use his best efforts, directly and through
contracting agencies, other interested

- Federal, State, and local ‘agencies, con-

tractors, and al} other available instrumen-
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talities to cause any labor union engaged -

in work under Government contracts or
any agency referring workers or providing
or supervusmg apprenticeship or training
for or in the course of such work to coop-
erate in the implementation of-the pur-
poses of this Order. The Secretary of
Labor shall, in appropriate cases, notify
the Equal Employment Opportunity Com-
mission, the Department of JUstice, or

other appropriate Federal agencies when-" .
ever it has reason to believe that the

practices of any such labor organization -
or agency violate Title VI or Title VIl of

the Civil Rights Act of 1964 or other pro-

vision of Federal law.

Sec. 208 (a) The Secretary of: Labor,

or any agency, officer, or employee in the -

executive branch of the Government desig-
nated by rule, regulation, or order of the
Secretary, may hold such hearings, public
or private, as the becretary may deem ad-
visable. for compliance, enforcement, “or
educatlonal purposes. .

(b7 The Secretary of Labor mmay hold,
or-cause to be held, hearings irn:accord-
ance 'with Subsection {a) of this Section
prior to imposing, ordering, or recom-
mending the imposition of penalties and

-sanctions under this Order. No order for

debarment of any contractor from further
Government contracts undzar Section 209
(a)(B) shall be made without affording the
contractor an opportunity for a hearing.

SUBPART D-—SANCTIONS AND PENALTIES

. Sec. 209. (a) In accordance with such-
rules, regulations, or orders as the Secre-
tary of Labor may issue or adopt, the
Secretary or the appropriate contracting
agency may:

(1) Publish, or cause to be publlshed
the names of contractors or unions which
it has concluded have complied or have
failed to comply with the provisions of
this Order or the rules, reguiations, and
orders of the Secretary of Labor.

(2) Recommend to the Department of
Justice that, in cases in which there is
substantial or material violation or the
threat of substantial or material violation

" of the contractual provisions set forth in

Section 202 of this Order, appropriate
proceedings be brought to enforce those

‘provisions, including the enjoining, within

the limitations: of applicable law, of orga-

‘nizations, individuals, or groups who. pre-
-vent dsrectly or mdlrectly, or seek to pre-
- vent d|rectly or indirectly, compliance with

the provtsnons of thlS Order

(3) Recommend to the Equal Employ-
ment Opportunity Commission or the De-
partment of Justice that appropriate. pro-

_ ceedings be instituted under Title VII of

the CIVII Rights Act of 1964



(4) Recommend to the Department of
Justice that criminal proceedings be
brought for the:furnishing of faise infor-
‘mation to any contracting agency or-to
the Secretary of Labor as the case may be.

(5) Cancel, terminate, suspend, or
cause to be cancelled, terminated, or sus-
pended, any contract, or any portion or
portions thereof, for failure of the con-
tractor or subcontractor to comply with
the nondiscrimination provisions of the
contract. Contracts may be cancefled,
terminated, or suspended absolutely or
continuarice of contracts may be condi-
tioned upon a program for future compli-
ance approved by the contracting agency.
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(6) Provide that any contracting agency .

shall refrain from entering into further
contracts, or extensions or other modifi-
cations of existing contracts, with any
noncomplying contractor, ‘until such con-
tractor has satisfied the Secretary of
Labor that such contractor has established
and will carry out personnel and employ-
ment policies in compliance with the pro-
visions of this Order. ‘

(b) Under rules and regulations pre-
scribed by the Secretary of Labor, each
contracting agency shall make reasonable
efforts within-a reasonable time limitation
to secure compliance with. the contract
provisions of this Order by - methods  of
conference, conciliation, mediation, ‘and
persuasion before proceedings ‘shall be
instituted under Subsection (a) (2) of this
Section, or before a contract shall be
cancelled or terminated: in whole of in

part under Subsection (a) (5) . of this’

Section for failure of a contractor or sub-
contractor. to comply with the -contract
provisions of this Order.

~ Sec. 210. Any cbntr'at:ting‘agency tak-
Ing any action authorized by this Subpart,
whether on its own motion, or as directed

by the Secretary of Labor, or under the
rules and regulations of the Secretary,
shall promptly notify the Secretary of
such action. Whenever the Secretary of
Labor makes a determination under this
Section, he shall promptly notify the ap-
propriate contracting agency of the action
recommended. The agency shall take such
action and shall report the results thereof
to the Secretary of Labor within such time
as the Secretary shall ‘specify.

Sec. 211. If the Secretary shall so
direct, contracting agencies shall not enter
into contracts with any bidder or prospec-

tive contractor unless the bidder or pros-

pective contractor has satisfactorily com-
plied with the provisions of this Order or
submits a program for compliance accept-
able to the Secretary of Labor or, if the
Secretary so authorizes, to the contracting
agency.

Sec. 212. Whenever a contracting
agency cancels or terminates a contract,
or whenever a contractor has been de-
barred from further Government contracts,
under Section 209 (a) (6) because of
noncompliance with the contract provi-
sions with regard to nondiscrimination,
the Secretary of Labor or the contracting
agency. involved, shall promptly notify the
Comptroller General of the United States.
Any such debarment may be rescinded
by the Secretary of Labor or by the con- -
tracting agency which imposed the sanc-

. tion.

At

SUBPART E--CERTIFICATES OF MERIT

Sec. 213. The Secretary of Labor may
provide for issuance of a United States.
Government .Certificate of Merit to em- .
ployers or-labor unions, or other agencies

‘ . which are or may hereafter be-engaged in

H
3
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work under Government conmtracts, if the
Secretary is satisfied that the m'sonne!
and employment practices: .of" “tie em-
plcyer, or that the persorme: 1raining,
apprenticeship, - membershiy, .giievance:
and representation, upgradiimz; and other-
practices and policies of the:labor union
or other agency conform to ithe purposes
and provisions of this Order..

i

Sec. 214. Any Certificate.of Merit may
at any time be suspended or revoked by
the Secretary of Labor if the holder there-

of, in the judgment of the Secretary, has A

failed to comply with the provisions of

. this Order.

Sec. 215. The Secretary of Labor may
provide for the exemption of any employer,
labor union, or other agency from any
reporting requirements imposed ‘under or
pursuant to this Order if such employer,
labor union, or other agency has been
awarded a Certmcate of Merit which has
not been suspended or revoked.

" of those obligations: Each s

PART lil—Nondiscrimination Provisions in
Federally Assisted Construction Contracts

Sec. 301. Each executive department
and agency which administers a program
involving Federal fiiiancial assistance shall
require as a condition for the approval of
any grant, contract, loan, insurance, or
guarantee thereunder which may involve
a construction contract, that the applicant
for Federal assistance undertake and
agree to incorporate, or cause to be in-
corporated, into all construction contracts
paid for in whole or in part with funds
obtained from the Federal Government
or borrowed on the credit of the Federal
Government pursuant to such grant, con-
tract, loan, insurance, or guarantee, or-
undertaken pursuant to any Federal pro-
gram involving such grant, contract, loan,
insurance, or guarantee, the provisions
prescribed for Government contracts by
Section 203 of this Order or such modifi- .
cation thereof, preserving in substance
the contractor’s obligations thereunder,

as may be approved by the Secretary of
Labor, together with such additional pro-

‘vmons as the Secretary deems appropri-

ate to establish and protect the interest
of the United States in the enforcement
uch applicant
shall also undertake and agree (1) to
assist and cooperate : actively’ with: the
administering department or agency and
the Secretary of .Labor .in obtaining the
compliance .of  contractors -and subcon-
tractors with those:comitract provisions and
with. the rules, reguiztions, and:relevant
orders of the Secretamy, (2) to. obtain. and



to furnish to the administering department

or agency and to the Secretary of Labor
such information as they may require for
the supervision of such compliance, 3)
to carry out sanctions and penalties for
violation of such obligations imposed upon
contractors and subcontractors by the
Secretary of Labor or the administering
department or agency pursuant to Part
If, Subpart D, of this Order, and (4) to
refrain from entering into any contract
subject to this Order, or extension or
other madification of such a contract with
a contractor debarred from Government
contracts under Part il, Subpart D, of this
Order.

Sec. 302. (a) “Construction contract”
as used in this Order means any contrzct
for the construction, rehabilitation, altra-
tion, conversion, extension, or repair of
buildings, highways, or other improve-

- ments to real property.

(b) The provisions of Part Il of this
Order shall apply to such construction
contracts, and for. purposes of such appli-
cation .the administering department or,
agency shall be considered the contracting
agency veferred to therein.

(c) The term “applicant”’ as used in
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this Order means an applicant for Federal

assistance or, as determined by agency
regulation, other program participant, with
respect to whom an application for any
grant, contract, loan, insurance, or guar-

antee is not finally acted upon prior to

the effective date of this Part, and it in-
cludes such an applicant after he becomes
a recipient of such Federal assistance.

" -
A.y E .

Sec. 303 (a) ‘Each administering de-

‘partment-and agency shall be responsible

for obtaining the compliance of such ap-

. plicants with -theijr ‘undertakings “under

this 'Order. Each administering depart-
ment and agency is“direc_:teq‘to cooperate

with the Secretary of Labor, and to,furnish
the Secretary such information and assis-
tance as he may require in the perform-
ance of his functions under this Order.

(b) In the event an applicant fails and
refuses to comply with his undertakings;
the administering department or agency
may take any or all of the following ac-
tions: (1) cancel, terminate, or suspend
in whole or in part the agreement, con-
tract, or other arrangement ‘with such
applicant with respect to which the failure .
and refusal occurred; (2) refrain from
extending any further assistance to the
applicant under the program with respect
to which the failure or refusal ~ccurred
until satisfactory assurance of future com-
pliance has been received from such ap-
plicant; and (3) refer the case to the De-
partment of Justice for appropriate jegal
proceedings. '

(c) Any action with respect to an ap-
plicant pursuant to Subsection (b) shall
be taken in conformity with Section 602
of the Civil Rights Act of 1954 (and the
regulations of the administering depart-
ment or agency issued thereunder), to the

-extent applicable. In no case shail action

be taken with respect to an applicant pur-
suant to Clause (1) or (2) of Subsection
(b) without notice and opportunity for
hearing before the administering depart-
ment or agency.

Sec. 304. Any exscutive department
or agency which imposes by rule, regula-
tion, or order requirements of non-dis-
crimination in employment, other than .
requirements imposed pursuant to this
Order, may delegate to the Secretary ¢
Labor by agreement such responsibilities
with respect to compiiance standards, re-
ports, and procedures as would tend to
bring the administration of such require-
ments into conformity: with the adminis-
tration. of .requirements imposed under .
this Order: Provided, That actions to effect
compliance by recipients of Federal finan- ..



cial assistance with requirements imposed
pursuant to Title VI of the Civil Rights
Act of 1964 shall be taken in conformity
with the procedures and limitations pre-
scribed in Section 602 thereof and the
regulations of the administering depart-
ment or agency issued thereunder.
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" orders,

PART lv—-MisceIIaneous

Sec. 401. The Secretary of Labor may
delegate to any officer, agency, or em-
ployee in the Executive branch of the
Government, ‘any function or duty of-the
Secretary under Parts |l and Il of this
Order, except authority to promulgate
rules and regulations of a general nature.

Sec. 402. The Secretary .of Labor shall
provide administrative support for the

. execution of the program known as the

“Plans for Progress."”

- Sec. 403. (a) Executive Orders Nos.
10590 (January 18, 1955), 10722 (Au-
gust 5, 1957), 10925 (March 6, 1961),
11114 (June 22, 1963), and 11162 (July
28, 1964) are hereby superseded and the
President's Committee on Equal Employ-
ment Opportunity -established by Execu-
tive Order No. 10925 is hereby abolished. '
All records and property in the custody of
the Committee shall be ‘transferred to the
Civil Service Commission and the Secre-

tary of Labor, as appropriate.

(b) Nothing in this Order shall be
deemed to relieve any person of any ob-
ligation assumed or imposed under or

‘pursuant to any. executive order super-

seded by this Order. All rules, regulations,
instructions, designations, = and
other directives issued by the President’s’
Committee on Equal Employment Oppor-
tunity and those issued by-the heads of
various departments- or agencies under
or pursuant to any of the executive orders



superseded by this Order, shall, to the
extent that they are not inconsistent with
this C der, remain in full force and effect
unless and until revoked or superseded by

- AlO -

appropriate authority. References in such -

directives to provisions of the superseded
orders shali be deemed to be references
to the comparable provisions of this Order.

_Sec. 404. The General Services Admin-
istration 'shall take appropriate action to
revise the standard Government contract
forms to accord with the provisions of
this Order and of the rules and regulations
of the Secretary. of Labor. '

Sec. 405. This Order shall . become
%ﬁgctlve 30 days after the date of this
rder. :

The Department of Labor is responsible
for enforcement of this Executive Order.
Contract compliance responsibilities have
been assigned to the Department of
Health, Education, and Welfare for HEW-
assisted construction contractors and for
government contractors in the following
industries:

Insurance
Insurance Agents

Medical, Legal and Education Services

Museums, Art Galleries
Non-Profit Organizations
Certain State and Local Governments

Within the Department of Health, Educa-
tion, and Welfare, the contract compliance
program is administered by

Contract Compliance Division
Office for Civil Rights
Washington, D.C. 20201
(202) 963-5707

(An inquiry concerning insurance com- -
panies as government contractors should
be directed to the Special Staff for Labor
Relations_and Equal Employment Oppor-
tunity, Social Security Administration,
Baltimore, Maryland 21235.)

B

Requests for additional information regarding
the HEW civil rights compliance program may
be directed to the Office for Civil Rights in
Washington, D. C. or to the Regional Office
serving your State.
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Title 41—PUBLIC CONTRAETS
AND PROPERTY MANAGEMENT

Chdp'er 60—Office of Federa! Con-
tract Compliance, Equal Employ-
ment Opportunity, Depurtment of
Labor

REVISION OF CHAPTER

Chapter 60 of Title 41 of the Code of
Federal Regulations was originally
issued by the President’s Committee on
Equal Employment Opportunity for the
of implementing Executive

Order 10925 (3 CFR, 1959-63 Comp., p.
448) which provided for the promotion
and Insurance of egual employment op-
portunity on Government contracts for
all persons without regard to race, creed,
color, or national grigin. Subsequently,
the Committee revised this part in order
to implement, in addition, Executive
" Order. 11114 (3 CFR, 1959-1963 Comp.,
p. 774) which provided certain amend-
ments to Executive Order 10925 and
extended its requirements te certain
contracts for construction financed with
aisistance from the Federal Govern-
meént. Parts II and III of Executive
Order 11246 (30 F.R. 12319, Sep. 28, 1965)

vested in' the Secretary of Labor the

functions related to Government con-
tracts and Federally :assisted construc-
tion' contracts previously exercised by
the President's. ‘Committee on Equal
Employment Opportunity. Section 201 of
Executive Order 11246 provides that the
Secretary of Labor ‘shall adopt rules,
regulations, and:.orders as he deems
necessary and appropriate to achieve
the purposes of the order. Temporary
regulations were adopted effective Octo-
ber 24, 1965 (30 F.R, 13441}, continuing
in effect the previous :regulations of the
President’s Committee on Equal Em-
ployment Opportunity, and orders were
issued effective June 1, 1966 (31 F.R.
6881), and May 9, 1967 (32 F.R. 7439).

On February 15, 1968, notice of pro-
posed rule making was published in the
FEDERAL REGISTER (33 F.R. 3000) which
included the substance of the aforesaid
orders and other amendments and revi-
sions. Persons interested in the propesals
were given until March 15, 1968, to sub-
mit written data, views, or 'argument
concerning them. ’

.Having considered-all relevant mate-
rial submitted, I have decided to, and do
hereby revise 41 CFR Chapter 60. As re-
vised, 41 CFR Chapter 60 reads as
follows:

PART 60-1—OBLIGATIONS OF CON-.

TRACTORS AND SI'BCONTRACTORS

Subpart A—Preliminary -iMatters; Equal Oppor-
tunity Clause; Compliance Raports

Sec. . ;

60-1.1  Purpose and application. :

60-12  Administrative responsibfity.

60-13 ° Definitions. .

60-1.4 . Equal opportunity clause.

60-1.6 - Exemptions, '

80-1.8 Dutles of agencles,

60-1.7 Reports and other required infor-
mation. , :

Aruitoxt provided by Eic:

- B2 -
~ RULES AND REGULATIONS

Bec.

60-1LB  Begregated racflities.

60-1% Complianee by labor unions and by
' Tecruiting and tralning agencies.

Svbrpart B—Generd! Enfercemnent; Compliance
Review and Complaint Procedure

Compliance reviews.

‘Who may file campialnts.

Where to file.

Contents of complaint.

Processing of matters by agencies.

Assumption of jurisdiction by or
referrals to the Director.

Hearlugs:

Sanctions and menalties.

Show cause notices.

Preaward notices.

Contract Ineligibility list.

Reinstatement of ineligible com-
tractors or subcontractors.

Intimidation and interference.

Subpart C~—Ancillary Matters

Afirmative action compliance pro-
grams. '

Sollcitations or advertisements for
employees.

Notices to be posted.

Access to records of employment.

Rulings and interpretations.

Existing contracts and subcontracts.

Delegation of authority by the
Director,

80-1.20
60-1.21
60-1.22
80-1.28
80-1.24
60-1.25

60-1.26
60-1.27
60-1.28
60-1.20
50-1.30
60-1.31

60-1.32

60-1.40
60-1.41

60-1.42
60-1.43
B0—L44
60-1.45
60-1.46

60-1.47 Effective date.

AUTHORITY: The provisions of this Part
60-1 issued pursuant to sec. 201, E.0. 11246
(30 F.R. 12319).

Subpart A—Preliminary Matters;
Equal Opportynity Clause; Com-
pliance Reporis

§ 60-1.1 ' Purpose and application.

The purpose of the regulations in this
part is 1o achieve the aims of Parts II,
ITI, and IV of Executive Order 11246 for
the promotion and insuring of equal op-
portunity for all persons, without regard
to race, creed, color, or national origin,
employed or seeking employment with
Government contractors, or with contrac-
tors performing under federally -assisted
construction contracts. The regulations
in this part apply to all contracting
agencies of the Government and to con-
tractors and subcontractors who perform
under Government contracts, to the ex~
tent set forth in this part. The regulations
in this part also apply to all agencies of
the Government administering programs

Anvolving Federal financial - assistance

which may include a construction. con-
tract, and to all contractors and sub-
contractors performing under construc-

tion contracts which are related to any .

such programs. The procedures set forth
in the regulations in this part govern all

...disptass relative to a contractor’s com-

pliance with his obligations under, the .
equal opportunity clause regardless of
whether or not his contract contains-a™
“Disputes” clause. Failure of a contractor
or applicant to comply with any . pro-
visien of the regulations in this part shall
be grounds for the imposition of any
or all of the sanctions authorized by the
order. The regulations in this part do’
not apply to any action taken to effect
compliance. with respect to employment
practices subject to Title VI of the Civil-
Rights ‘Act of 1964, The rights and

remedies of the Government hereunder
are not exclusive and.do not affect
rights and remedies provided elsewhere
by law, regulation, or contract: neither
do the regulations limit the exercise by
the Secretary or Government agencies
of powers not herein specifically set
forth, but granted to them by the order.

§ 60-1.2 Administrative responsibility,

Under the general direction of the
Secretary, the Director has been dele-
gated authority and assigned responsi.
bility for carrying out the responsibilities
assigned to the Secretary under the or-
der, except the power to issue rules and

- regulations of a general nature. All cor-

respondence regarding the order should
be directed to the Director, Office of Fed-
eral Contract Compliance, U.S. Depart-
ment of Labor, 14th and Constitution
Avenue NW., Washington, D.C. 20210,

§ 60~-1.3 Definitions.

(a) The term ‘“‘administering agency"”
means any department, agency and es-
tablishment in the Executive Branch of
the Government, including any wholly
owned Government corporation, which
administers a program involving fed- .
erally cssisted construction contracts,

(b) The term “agency” means any
coatracting or any administering agency
of the Government.

(¢c) The term “applicant” means an
applicant for Federal assistance involv-
ing a construction contract, or other par-
ticipant in a program involving a con-
struction contract as determined by regu-

" lation of gn administering agency. The

term also includes such persons after
they become recipients of such Federal
assistance.

(d) The term “Compliance Agency”

Imeans the agency designated by the Di-

rector on a geographical industry or
ofher basis to cenduct compliance reviews
and to undertake such other responsi-
bilities in connection with the adminis-
tration of the order as the Director may
determine to be appropriate. In the
absence of such a designation, the Com-
pliance Agency will be determined as
follows: -

(1) In the case of a prime contractor
not involved in construction work, the
Compliance Agency will be the agency
whose ‘contracts with the prime  con-
tractor have the largest aggregate dollar
value; s :

(2) In the case of a subcontractor not
involved in construction work, the Corm:~
pliance Agency will be the Compliance
Agency .of the prime contractor with
which the subcontractor has the largest
ageregete value of subcontiracts or 2ur-

: chase .orders for the performance of

work under contracts;

(3). In the case of a prime contractor
or subcontractor involved in construc-
tion "work, the Compliance Agency for
each .construction project’ will be the
agency providing the largest dollar value
for the construction project; and -

(4) ‘In the case of a contractor who is
both- & prime  contractor and sub-

- contractor, the Compliance Agency will

be determined as if such contractor isa
prime contractor only. . :
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Aruitoxt provided by Eic:

(e) The term “construction work”
means the construction, rehabilitation,
alteration, conversion, extension, demoli-
tion or repair of buildings, highways, or
other changes or improvements to real
property, including facilities providing
utility services. The terrn also includes
thie supervision, inspection, and other
onsite functions mcldenta.l to the actual
construction.

(f). The term “contract” means any
Government contract or any federally
assisted construction contract.

(g) The term “contracting agency”
means any department, agency, estab-
lishment, or instrumentality in the Ex-
ecutive Branch of the Government, in-
cluding any wholly owned Government

corporation, which enters into contracts.:

(h) The . term “contractor” means,
unless otherwise indicated, a prime con-
tractor or subcontractor.

(1) The term “Director” means the
Director, Office of Federal Contract
Compliance, U.8. Department of Labor
or any person to whom he delegates
authority under the regulations in this
part.

(j)> The term “equal opportuniuy
clause” means the contract provisions
set forth in § 60-1.4 (a) or (b), as ap-
propriate.

(k) The term ‘“federally assisted con-
struction contract” means any agree-
ment or modification thereof betvicen
any applicant and a person for construc-
tion work which is paid for in wkhole ur
in part with funds obtained from tle
Government or borrowed on the credit
of the Government Dursuant to any
Federal program involving a grant, con-
tract, loan, insurance, or guarantee, or
undertaken pursuant to any Federal pro-
gram involving such grant, contract,
loan, Insurance, or guarantee, or any
application or modification thereof ap-
proved by the Government for a grant,
contract, loan, insurance, or guarantee
under which the applicant itself par-
ticipates in the construction work,

() The term “Government” means
the Government of the United States of
Amenca :

- (m) The term “Grovernment contra.ct"
means any agreement or modification
thereof between any contracting agency
and any person for the furnishing of
supplies or sérvices or for the use of rail
or personal property, including. lease
arrangements. The term “servlces", &3
used in this section includes, but i3 not
used in this definition includes but 19 not
limited to \he following services: Utility,
constiuctio.s, transportation,: research,
insurance, and fund depositary. The term

“Government cantract’” does not include’

(1) agreements in which the parties
stand in the relationship of employer and
employee, and (2) federally assisted con-
struction contracts.

(n). The term “hearing officer” mearns
the individual or board of mdlviduals
designated to conduct hearings.

(0) The term “modification” means
any alteration in the terms and condi-

tions of & contract, including supple-

mental agreements, amendments and
extensions.

- B3 -
RULES AND REGULATIONS

(p) 'The term “Order” means Parts IT,
I11, and IV of the Executive Order 11246
dated September 24, 1965 (30 F.R.
12319), any Executive order amending
such order, and any other Executive
order superseding such order.

(@) The term *‘person” means any
natural person, corporation, partnership,
unincorporated association, State or lo-
cal government, and any agency, instru-
mentality, or subdivision of such a
government.

(r) The term “prime contractor”
means any person holding a contract
and. for the purposes of Subpart B of
this part, any person who has held &
contract subject to the order.

(s) The term “recruiting and training
agency'’ means any person who refers
workers to any contractor or subcon-
tractor, or who provides or supervises ap-

prenticeship or training for employment

by any contractor or subcontractor.

(t) The term “rules, regulations, and
relevarit orders of the Secretary of Labor"”
used in paragraph (4) of the equal op-
portunity clause means rules, regula-
tions, and relevant orders of the Secre-
tary of Labor or his designee issued pur-
suant to the order.

(u) The term ‘“‘Secretary’” means the
Secretary of Labor, U.S. Department of
Labor.

(v) The term “site of construction”
means the general physical location of
any building, highway, or other change
or improvement to real property which is
undergoing construction, rehabilitation,
alteration, conversion, extension, demoli-
tion, or repair and any temporary loca-
tion or facility at which a contractor,
subcontractor, or other participating
party meets & demand or performs a
function relating to the contract or
subcontract.

(w) The term ‘“subcontract” means
any agreement or arrangement between
a contractor and. any person (in which
the parties do not stend in the relation-
ship of 'an.employer and an employee) ;

(1) For the furnishing of supplies or
services or for the use of real or personal
property, including lease arrangements,
which, .in whole. or in part, is necessary
to the performance of any one or more
contracts; or -

"-(2) Under which any portion of the
contractor’s o%llga.tlon under any one or
more contracts is “erformed undertaken,
or assumed, )

(x) The term “subcontra.cbor" means
any person holding a subcontract and,
for the purposes of Subpart B of this part,
any person who has held a subcontract
subject to. the order. The term ‘“First-
tier subcontractor” refers to a subcon-

-tractor holding  a subcontra.ct with &

prime contractor.

(y) The term “United States” as used
herein shall include the several States,
the District of Columbia, the Common-
wealth of Puerto Rico, the Panama Canal
Zone, and the possessions of the United
States.

§ 60-1.4 Equal opportunily <larse.

(a) Government coniracts. Except as
otherwise provided, each contracting
agency shall include the following equal

opporiunity clause contained in section
202 of the order in each of its Govern-
ment contracts (and medifications there-
of if not ircluded in the original con-
tract) :

During the performance of this contract,
the contractor agrees as follows:

1) The contractor will not discnminate
against any employee or applicant for em-
ployment because of race. creed, color, or
national origin. The contractor wlill tzke af-
firmative action to rnsure that applicants
are employed, and th.l emplovees are treated
during employment. without regard to their
race, creed. color, :»r national origin. Suecih
action shall include, but not be limited to
the following: Employment. upgrading. de-
motion, or transfer, recruitment or recruits-
ment advertising: layoff or termination: rates,
of pay or other forms of compensation; and
selection for training, including apprentice-
ship. The contractor agreer to post in con-
spicuous places. available to employees and
applicants for employment. notices to be pro-
vided by the contracting officer setting forth
the provisions of this nondiscrimination
clause.

(2) The contractor will, In all solicitations
or advertisements for employees placed by or
on behalf of the contractor, state that all
qQualified applicants will recelve consideration
for employment without regard to race, creed,
color, or national origin.

(3) The contractor will send t0 each labor
union or representative of workers with which
he has a collective bargalning agreement or
other contract or understaxding, e notice to
be provided by the agency contracting officer,
advising the labor union or workers’ rep-
resentative of the contractor’s commitments
under section 202 of Executive Order 11246
of September 24, 18965, and shall post coptes
of the notice In conspicuous places available
to employees and applicants for employment.

(4) The contractor will comply with all
provislons of Executive Order 11246 of Sep-
tember 24, 1965, and of the rules, regulatlons,
and relevant orders of the Secretary of Labor.

(5) The contractor will furnish all Infor-
mation and reports required by Executive
Order 11246 of Septémber 24, 1965, and. by
the rules, regulations, and orders of thke Sec-
retary of Labor, or pursuant thereto, and
will permit access t0 hig books, records, and
accounts by %he contracting agency and the
Secretary of Labor for purposes of investiga-
tion to ascertain compliance with such rules,
regulations, and orders.

(6) In the event of the contractor’s non-
compliance with the nondiscrimination
clauses of this contract or with any of such
rules, regulatlons, or orders, this contract
may be canceled, terminated Or suspended In
whole Or {n part and the contractor may be
declared ineligible for further Government
contracts in accordance with procedures au-
thorized In Executive Order 11246 of Sep-
tember 24, 1965, and such other sanctions
may be imposed and remedies invoked as
provided in Executive Order 11246 of Septem-
ber 24, i2GU, or by rule, regulation, or order
of the Secretary of Labor, or as otherwise
provided by law.

(7). The contractor wm inciude the provi-
sions of paragraphs (1) through (7) in every
aubcontract or purchase order unless ex-
empted by rules, regulations,’ or orders of

: the -Secretary of Labor issued pursuant to

sectlon 204 of Executive Order 11243 of Sep-
tember 24, 1965, so that such provisions will
be binding upon each subcontractor or ven-
dor.' The contractor will take such action
with respect to any subcontract or purchase
order as the contracting agency may direct
as a means of enforcing such provisions in-
cluding sanctlons for noncompilange: Pro-

. vided, however, That in the event the con-

tractor becomes involved in, or 18 threatened
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wlith, litigation with a subcontractor or ven-
dor as a result of such direction by the con-
tracting agency, the contracior may request
the Unlted States to enter into such litiga~
tion to protect the Interests of the Tnited
States,

(b) Federally assisted construction
contracts. Except as otherwise provided,
each administering agency shall require
the inclusion of the following language
as a condition of any grant, contract,
loan, insurance, or guarantee involving
federally assisted construction which is
not exempt from the requirements of the
equal opportunity clause;

The applicant hereby agrees that it will
Incorporate or cause to be incorporated intc
any contract for constructlon work, or modi-
ficatlon thereof, ‘as defined in the regulas
tions of the Secretary of Labor at 41 CFR
Chapter 60, whicb is patd for in whole or in
part with funds obtained from the Federal
Government or borrowed on the credit of the
Federal Government pursuant to a grant,
contract, loan, insurance, or guarantee, or
undertaken pursuant to any Federal program
involving such grant, contract, loan, insur-
ance, or guarantee, the following equal op-
portunity clause: .

During the performance of thls contract,
the contractor agrees as follows:

A1) The contractor will not discriminate
against any employee or applicant for em-
ployment because of race, creed, color, or
natlonal origin. The contractor will take
aflirmative action to ensure that applicants
are employed, and that employees are treated
durlng employment wtthout regard .to thelr
race, creed, color, or natlonal origin. Such
action shall include, but not be llmited to
the following: Employment, upgrading, de-
motion, or transfer; recrultment or recruit-
ment advertising; layoff or terminatlion;
rates of pay or oth2r forms of compensa-
tlon; and selection for training, including
apprenticeshlip. The contractor agrees to post
In consplcuous places, avallable to employees
and applicants for employment, notlces to
be provided settlng forth the provislons of
thls nondlserimination clause.

(2) The contractor wlll, In all solicltations
or advertisements for employees pla.ed by
or on behalf of the contractor, state that
all qualified appllcants will receive con-
slderation for.employment without regard to
race, creed, color, or national orlgin.

(3) The contractor will send to each
labor union or representative of workers

with which he has = collective bargaining '

agreement or other contract or ' under-
standing, a notice to be provided advising
the sald labor unlon or workers’ represen-
tatives of the contractor's commitments
under this section, and thall post coples of
the notlce in consplcuous places avallable
to employees and applicants for einployment.

(4) The contractor. wlill comply with- all
Drovislons of Executlve' Order 11246 of

+ September 24, 1865, and of the rules, regi-

latlons, and relevant orders of the Secretary
of Labor. .

(5) The contractor will furnish all in-
formation and reports required by Execu-
tlve Ordér 11248 of September 24, 1965, and
by rules, regulatlons, and orders of the
Secretary of Labor, or pursuant thereto, and
wlll permlt access to his books, records; and
accounts: by the admlinistering agency and
the Secretary of Labor for purposes of: in-
:vestigation to ‘asceftaln compliance with

’stch rules, regulatlons, arcd orders. -

(6) In the event of the.contractor’s ndn-
compliance with

sald rules, regulaticas, or orders, this con-
tract may be canceled, terminated, or
suspended in whale or in ‘part .and the

the ' nondiserlmination .
. clauses of this con‘-act or with any of the
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contractor may be declared {neliglble for
further Gowsernment contracts or federaliy
assisted construction . contragts in accord-
ance with procedures authoriced in Executlve
Order 11246 of September 24, 1985, and such
other sanctlons may be imposed and reme-
dles invoked as provided In Executive Order
11246 of September 24, 1965, or by rule, regu-
Intion, ar order of the Secretary of Labor,
Or as otherwise provided by law,

(7) The contractor will Include the por~
tlon of the sentence immediately preceding
paragraph (1) and the provisions of para-
graphs (1) through (7) In every subcon-
tract or purchase order unless exempted by
rules, regulations, or orders of the S¢eretary
of Labor issued pursuant to sectlon 204 of
Executlve Order 11246 of September 24, 1965,
s0 that such provislons will be binding upon
each subcontractor or vendor. The contractor
wlil take such actlon with respect to any
sUbcontract or purchase order as the ad-
mixisterlng agency inay dlrect as £ means
of unforcing sich provislons, Including sanc-
tlons for noncompllance: Provided, however,
That in the event a contractor becomes In-
volved in. or ls threatened with, 1tigation
with a subcontractor or vendar as a result of
such direction by the admlnistering agency,
the contractor may request the Unlted
States to enter Into such litigatlon to pro-
tect the Interests of the United States.

The applicant further agrees that it will
be bound by the above equal opportunity
clause with respect to its own employment
practices when it partlcipates in federally
assisted” construction work: Provided, That
if the applicant so participating is a State or
local govesnment, the above equal Opportu-
nity clause is not applicable to any agency,
instrumentallty or subdivision of such gov-
ernment which does not particlpate in work
on or under the contract. -

The applicant agrees that it will assist and
cooperate actively with the admlinlstering

agency and the Secretary of Labor In obe -

taining the compllance of contractors and
subcontractors with the equal oppcrtunity
clause and the rules. regulations, and rele-
vant orders of the Secretary of Labor, that It
will furnish the administering sgency and
the Secretary of Labor such information as
they may require for the supervislion of such
compliance, and that it will otherwlse assist
the administering agency in the dlscharge of
the agency's primary responsibility for secur-
ing compliance. )

The applicant further agrees that It will
refraln frorn entering Into any contract or
contract modification subject to Executive
Order 11246 of September 24, 1965, with a
contractor ‘debarred from, or who has not
demonstrated eligiblilty for, Government
contracts and federally assisted construction
contracts pursuant to the ExecuUtive order
and will earry out such sanctions and penal-
ties for violation of the equal opportunity

- clause as may be imposed upon contractors
and - subcontractors by the administering
agency or the Secretary of Labor pursuant to
Part II, Subpart D of the Executive order.
In addition, the applicant agrees that {f it

falls or. refuses to comply with these under-.

‘takings, © the - adminlstering ‘agency may
take any or- ail of the following ‘actions;
Cancel, terminate, or suspend in whole or in
part this grant- (contract, loan, insurance,
guarantee); refraln from extendlng any fur-
ther assistance to the applicant under. the
program- with respect to which the fallure
or'refund . occurred until satlsfactory assur-
ance of future compliance has been received
from such applicant; ‘and refer the case to
the Department of Justice for appropriate
legal proceedings, . .. Lo

- (¢) Subconiracts. Each. nonexempt
prime contractor or subcontractor shall
include . the equal opportunity clause in
each of its nonexempt subcontracts.

(d) Incorporation by reference. The
equal opportunity clause may be incor-
porated by reference in Gevernment bills
of lading, transportation requests, con-
tracts for deposit of Government funds,
contracts for issuing and paying U.S.
savings bonds and notes, contracts and
subcontracts less than $50,000 and such
other contracts as the Director may
designate.

(e) Incorporation‘by operation of the
order and agency regulations. By opera-
tion of the order, the equal epportunity
clause shall be considered ts be a part
of every contract and subcontract re-
quired by the order and the regulations

in this part to include such a clause ‘

whether or not it is physically incorpo-
rated in such contracts. The clause may
also be applied by agency regulations to
every nonexempt contract where there
is no written contract between the
agency and the contractor.

(f) Adaptation of language. Such
necessary changes in language may be
made in the equal opportunity clause as
shall be appropriate to identify properly
the parties and their undertakings.

§ 60-1.5 Exemplions.

(a) General—(1) Transactions of

$10,000 or under. Contracts and subcon~

tracts not exceeding $10,000, other than
Government bills of lading, are exempt
from the requirements of the equal op-
portunity clause, In determining the
applicability of this exemption to any
federally assisted construction contract,
or subcontract thecreunder, the amount
of such contrect or subcontract rather
than the amount of the Federal financial
assistance shall govern. No agency, con-
tractor, or subcontractor shall procure
supplies or services in less than usual
quantities to aveid applicability of the
equal opportunity clause.
- {2) Contracts and subcontracts -Jor
indefinite quantities. With respect to
contracts and subcontracts for indefinite
quantities (including, but not limited to,
open -end contracts, requirement-type
contracts, Federal Supply Schedule con-
tracts, “call-type” contracts, and pur-
chase' notice agreements), the equal
opportunity clause shall be included un-
less the purchaser has reason to believe
that: the amount to be ordered in any
year under such contract will not exceed
$10,000, The :applicability of the equal
opportunity clause shall be determined
by the purchaser at the time of award for
the first year, and annually thereafter
for succeeding years, if any. Notwith-
standing the.above, the equal oppor-
tunity clause shall be applied -to such
contract whenever the amount- of gz
single order exceeds $10,000. Once . the
equal opportunity clause is determined to
be applicable, the contract shall continue
to be subject to such clause for its dura-
tion, regardless of the amounts orde:ed,
or reasonably expected.to be ordered in
any year. v B

(3)- Work outside the United States.
Contracts and subconiracts are exempt
from the requirements of the equal op-
portunity ‘clause with regard to work
performed outside the United States by
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employees who were not recrulited within
the United Stz.tes.

(4) Contracts with State or local gov-
ernments. The requirements of the equal
opportunity clause in any contract or
subcontract with a State or local govern-
ment (or any agency, instrumentality or
subdivision thereof) shall not be ap-
plicable to any agency, instrumentality
or subdivision of such government which
does not participate in work on or under
the contract or subcontract. In addition,
State and local governments are exempt
from the requirements of filling the an-
nual compliance report provided for by
§ 60-1.7(x) (1) and naintaining a written
afirmative action compliance program:
prescribed by § 60-1.40.

(b) Specific contracts and facilities—
(1) Specific contracts. The Director may
exempt an agency or any person from re-
quiring the inclusion of any or all of the
equal opportunity clause in any specific
contract or subcontract when he deems
that special circumstances in the na-
tional interest so require, The Director
may also exempt groups or categories of
contracts or subcontracts of the same
type where he finds it impracticable to
act upon each request individually or
where group exemptions will contribute
to convenience in the administration of
the order.

(2) Facilities not connected with con-
tracts. The Director may exempt from
the requirements of the equal oppor-
tunity clause any of a prime contractor’s
or subcontractor's - facilities which he
finds to be in all respects separate and
distinct from activities of the prime con-
tractor or subcontractor related to. the
performance of the contract or subcon-
tract, provided that he also finds that
such an exemption will not interfere with
or impede the effectuation of the order.

(¢c) National security. Any require-
ment set forth in these regulations in this
part shall nct apply to any contract or
subcontract whenever the head of an
4agency determines that such contract or
subcontract is essential to the national
security and thst its award without com-
plying with such requirement is neces-
sary: to the national security. Upon
making such a determination, the head
of the agency will notify the Dlrect,or in
writing within 30 days.

(d) -Withdrawal of exemption, When
any contract or subcontract is of a class
exempted under this section, the Director
meay withdraw the exemption for a

specific contract or subcontract or group”’

of contracts or subcontracts when in his’
judgment ' such action is necessary or
appropriate to achieve the purposes of
the order. Such' withdrawal shall not
apply - to contracts or subcontracts
awarded prior to the withdrawal, except
that in procurements entered “into by
formal advertising, or the varlous forms

of restricted formal advertising, such'.

withdrawal shall not apply unless the
withdrawal is made more than 10 caien-
dar- days before the date set for the
opening of :the bids. ‘

§ 60-1.6 ' Duties of agencies.

(8) General  responsibility. Each

agency shall be primarlly responsible for .
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obtaining compliance with the equal op-
portunity clause, the order, the regula-
tions in this, part, and orders issued
pursuant theretos. Each agency shall
cooperate with the Director and shall
furnish him such information and assist.
ancé as he may require in the perform-
ance of his functions under the order.
Such information sheall include compli-
ance review reports, schedules of
compliance reviews and any other infor-
mation relevant to the administration
of the order.

(b) Agency prcgram. The head of each
agency shall, subject to the prior
approval of the Director, establish a
program and promulgate procedures to

carry out “1e agency's responsibilities for.

obtaining compliance with the order and
regulations and orders issued pursuant
thereto. Each agency head shall also
designate a Contract Compliance Cfficer,
who (unless otherwise approved by the
Director) shall be appointed by the head
of the agency from among the agency's
executive personnel % whom' the Ex-
ecutive Schedule applies, and such officer
shall be subject to the immediate super-
vision of the head of the .agency. Al
compliance reviews required pursuant
to the regulations in this part and such
other compliance reviews as the Contract
Compliarice Officer determines to be ap-
propriate shall be conducted by him or
his designee. The head of the agency or
the Contract Compliance Officer may also
designate a Deputy Contract Compliance
Officer to assist the Contract Complignce
Officer in the performance of his duties.
The names of the Contract Compliance
Officers and the Deputy Contrect Com-
pliance Officers, their addresses and tele-

phone numbers, and any changes made’

in their designation shall be furnished to
the Director.

(¢ Agency regulations. The head of
each agency shall prescribe regulations
for the administration of the order and
the regulations in this part. Agency
regulations, directives and orders for
such purpose must be submitted to the
Director prior to issuance and may be
enforced upon approval of the Director
or 60 days after submission if not dis-
approved by the Director.

(d) Award of contracls. Sixty days
after the effective date of the regulations
in this part, each agency shall follow
the procedures- described . below ' before
the award of any nonexempt contract
unless agency regulations ' providing
slternative procedures have been issued
or ave under review by the Director in
accordance with paragraph (c). of this
section. Such alternative procedures may
include monetary cutoffs and other limi-
tations consistent with the agency re-
sources and contracting processes.

(1) "All Contracting Officers and offi-
cers approving applications for ¥ederal
financial assistance involving a construc-
tion contract shall nofify the Contract
Compliance Officer or appropriate Dep-
uty-as soon as Dpracticable of ‘the  im-

pending award of each nonexempt con-.

tract, the name and address ¢f the prime

contractor, anticipated time of perform..

ance, name and address of each known
subeontractor, whether the prime con-

tractor and known- subcontractors have
previously held any Covernment con-
tracts or federally assisted construction
contracts subject to Executive Order
10925, 11114, or 11246, and whether the
prime contractor has previously filed
compliance reports required by Execu-
tive Order 10925, 11114, or 11246, or by
regulations of the Equal Employment -
Opportunity Commission issued pursuant
to Title VII of the Civil Rights Act of
1964.

(2) The Contract Compliance Officer
or appropriate Deputy shall review the
available information relative to the pro-
spective prime contractor’s equal oppor-
tunity compliance status and notify the
Contracting Officer or Approving Officer
of any deficiencies found to exist. A copy
of such report shall be forwarded to the

~Director.

(3) Contracting Officers or Approving
Officers shall: (1) Notify the bidder, of-
feror, or applicant of any deficiencies
found to exist by the Contract Compli-
ance Officer or appropriate Deputy. and
(il) direct any bidder, offeror or appli-
cant so notified to negotiate with the
Contract Compliance Officer and to take
such actions as the Contract Compliance
Officer may require.

(4) The award of any such contract

shall be conditioned upon the Contract
Compliance Officer's notification to. the
Contracting Officer or Approving Officer
that the bidder, offeror or applicant has
taken action or has agreed to take action
satisfactory to the Contract ‘Compliance
Officer, appropriate Deputy, or the head
of the agency as provided it § 60-1.20¢(h)
Any such agreement to take acticn shall
be stated in the contract, if the Confract
Compliance Officer so requires.
* (e) Ewvaluations. The Director may
from time to time evaluate the programs,
procedures, and policies of agencies'in
order to assure their compliance with the
order and the regulations in this part
and the compliance of piime contractors
and subcontractors with the equal oppor-
tunity clause.

§ 60-1.7 Reports and other required in-
formation.

(&) Requirements for prime contrac-
tors and Ssubcontractors. (1) .Each
agency shall require each prime con-
tractor and each prime contractor and

- subcontractor shall cause its subcontrac-

tors to file annually, on or before the 31st
day of March, complete and accurate re-
ports on Standard Form 100 . (EEO-1)
promulgated jointly by the Qffice of Fed- .
eral Contract Compliance, -the Equal
Employment Opportunity Commission
and Plans for Progress or such form as
meay hereafter  be promulgated in its
place if such prime contractor or sub-
contractor  (1). is not exempt: from the .

. provisions of these regulations in accord-

ance with § 60-1.5; .(il) has 50 or more
employees; .(1i1) is a prime contractor or
first tier subcontarctor; and (iv) has a

.contract, subcontract or purchase order

amounting to $50,000 or more or serves
as & depositary of Government funds
in any amount, or is'a financial institu-.
tion which iIs an issuing and paying agent

for U.S. savings bords and savings notes:: -
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Provided, That any subcontractor below
the first tier which performs construc-
tion work at the site of construction shall
be required to flle such 2 report if it
meets requirements of subdivisions ),
(i), and (iv) of this subparagraph.
~ (2) Each person required by § 60-1.7
(a) (1) to submit reports shall file such
a report with the contracting or adminis-
tering agency within 30 days after the
award to him of a contract or subcon-
tract, unless such person’'has submitted
such a report within 12 months preced-
ing the«: date of .the award. Subsequent
reports shall be submitted annually in
accordance with § 60-1.7(a) (1),- or at
such other intervals as the agency or the
Director meay require. "The agency with
the approval of the Direntor rasy sxtend
the time for filing any report:
(3)..The Director, the agency or the
applicant, on- their own ‘motions, may

require a prime contractor to keep em- -

ployment . or other.records and to fur-
nish. in the form requested, within rea-
sonable limits, such information as.the

Director, agency or the applicant deems .
riecessary for the admmistratxon of t.he i

order.

(4)" Failure to file timely, complete and
accurate reports-as required constitutes
noncompliance with the prime contrac-
tor's or subcontractor’s obligations under
the equal. opportunity ,clause -and. is
ground for the imposition by the agency,
the Director, an applicant, prime. con-
trattor or subcontractor, of any. sanc-

_tions as authorized by the order and the’
;regulations in this part, Any such fail-.

‘ure shall be reported «in writing ‘to the
Dircctor by the agency as 'soon as prac-
ticable after it occurs. : :

(b) Requirements for bidders or pro-
spective contractors—(1) Previous re-
‘ports.. Each agency shall require each

" .bidder . or prospective prime contractor:

and proposed :subcontractor, where ap-

propriate, to state in the bid or at the -

outset of negotiations for the contract
whether it has participated in any pre-
vious contract or. subcontract subject to
the equal opportunity clause; and, if so,
whether it has filed with  the Joint

Reporting Committee, the Director, an:

agency, or the former President’'s' Com-
mittee on Equal: Employment Oppor-
tunity all reports due under the appHi-
cable flling requxrements ‘In any case in
which a bidder or prospective prime con-
tractor or proposed subcontractor. which
participated in a previous contract or

subcontract subject o Executité Order -

10925, 11114, or 11246 has not filed a re~
. port due under thie applicable filing re-
quiremerits, no contract or subcontract
“shull be awarded unless such contractor
submits a report covering the delinquent -
period or such other period speciﬂed by
the agency or the Director.

(2) Additional information. A bidder
or prospective prime contractor or pro-
posed subcontractor shall be required to
submit such information as the agency
©or the Director: request.s prior to the
award of the contract or subcontract.
When a determination has heen made’

to award the contract or subcontract to -

a speciﬂc contractm, sueh: contractor
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shall be reqguired, prior to award, or after
the award, or both, to furnish such other
information as the agency, the applicant,
or-the Director requests.

(c) Use of reports. Reports filed pur-
suant to this section shall be used only in
connection -/ith the administration of
the order, the Civi! Rights Act of 1964,
or in furtherance of the purposes of the
order and said Act.

§ 60-1.8 Segreguted facifitics.
(a) General. In srder to comply w!th

his obligations under the equal oppor-
tunity clause, & prime contractor or sub- .

contractor ‘must ensure that . facilities
provided for employees are provided.in
such a manner that segregation on the
basis of race, creed, color, or. national
origin - cannot resu]t. He may neither

‘require such segregated use by written

or oral:policies nor ‘tolerate such use by
employee custom. His obligation extends
further  to.ensuring that his employees
are not assigned to perform their services
at any location, under his control, where

the facilities are segregated. . This obli- .

gation extends to.all contracts contain-
ing the equal opportunity clause regard-
less of the amount of the contract. The
term ‘‘fecilities™ as used in this section
means waiting rooms, work areas, res-
taurants and other. eating areas, tlne
clocks, réstrooms, wash rooms, locker
rooms, and ‘other storage or. dressing
areas, -parking lots, drinking fountains,
recreation or entertainment areas, trans-

portation, and housing facilities provided '

{for employees. . .

(b)Y Certification by prime_ comrac.tors
and subcontractors. Prior to the award
of any nenexempt Government contract

or subcontract or federally assisted con-

struction contract or subcontract, each
-agency. or -applicant shall  require the
prospective prime contractor and each
prime ocontractor and subcontractor shall

require each stubcontractor to' submit, a-

certification, in the form approved by

the Director, that ihe prospective prime -

contractor or subcontractor does not and
will not maintain any facilities he pro-
‘'vides for his employees in'a segregated
. manner, or permit his employees:to per-
form:- their services at: any' location,
under his control, where segregated facil-
ities are maintained; and that he will
obtain a similar certlﬁcation in the form
approved by’ the’ Director, :prior to the
award - of any nonexempt subcontract.

§ 60-1. 9 Complmnce by labor unions
“and by recruiting and lrmnmg agen:
cies,

(2) Whenever compliance ‘with t.he
a revisdon of a ‘collective bargaining

agreement, -the labor ‘union’ or unions’

which are parties to such an agreement

shall be given an adequate opportunity to '

present their views to the Director. .

{b): The Director shall use his best
efforts, . directly. and through agencles,

contractors, subcomiractors, applieants,

‘State and local offictals, public and pri-.

vate agencies, and all other available in-
strumentalities, to cause any labor anion,
recruiting and {raining ngeney or other

repmwntauqe of workers who are or may

be engaged in work under contracts and
subcontracts to cooperate with, and to
comply in the tmplementation of;, the
purposes of the order.

(e) .In order to effectusate the purposes

‘of paragraph (a) of this seetion, the Di-

rector may hold hearings, public or pri-
vate, with respect to the practices and
policies of any such labor union or re-
cruiting and training agency.

(d) The Director may notify any Fed-
eral, State, or locul -agency: of his
conclusions and recommendations with
respect to any such labor organization
or recruiting and training agency which
in his judgment has failed to cooperate
with himself, agencies, pritne contrac-
tors, subcontractors, or applicants in
carrying out the purposes of the orde:.
The Director also.may. notafy the Equal
Employment{ Opportunity Commission,
the Department of Justice, ¢ other pp-
propriate Federal agencies whenever he
has reason to believe that the practices
of any such labor organization or agency
violates Title VII of the Civil Rights Act
of 1964 or other pnovisums of  Federal
law.

Subpurl B—Genera! -Enforcement;
Compliance Review and Complu nt
Procedure

§ 60-1.20 ' Comgliance reviews.

(a) The pwpose of a complinnce Te-
view is to determine if the pr.ue con-
tractor or ‘subcontractor maintaius

nondiscriminatory -hiring and employ-. -

ment practices and is taking affirmative
action to ensure that applicants are ein-
ployed .and that employees are placed,
trained, upgraded, promoted, and other-
wise treated during employment without
regard to race, crecd, color, or national -
origin. It shall consist of a comprchensive
analysis and evaluation of each aspect of
the aforementioned :practices, poHcies,
and conditions resuliing therefrom.
Where necessary, recommendaiions for
appropriate sanctions shall be made.

(b) Where deficiencies are found to
exist, reasonseble efforts shall be made to
secure compliance through coneiliation
and persuasion, Before .the contractor
can be found to be in compliance with the
order, it must make a specific commit~
ment, in writing, to correct. any such
deficiencies. The commitment must in-
<clude the precise action to be taken and
dates for completion. The time period
alloted shall- be. no longer than the
minimum period necessary to effect such
changes, Upon approval of the Contract
Compliance Officer, appropriate Deputy

. ‘ ency f mmitm
. equal opportunity clause may necessitate - or the ag bead of such co ent,

the confractor may be considered in

- compliance, on econdition that the com-

mitments are faithfully Xept. The con-
tractor shall be notified that making such
oommitments does not preclude future
determinations of noncomplianee: based.’
on 2 finding that the commitmernrts sare
not suMeient to acttieve compliance. -

- {c). .'The Compliance Agency strall hnve
the primary responsivifity for the con-
duct ‘of compliance- reviews.  Agencles

- shall institute programs for the regular
“oonduct of complance reviews in ac-

ecrdance with the Director’s gul(_ieﬂnes
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and shall. also conduct compliance re-
views in accordance with any special re-
" quests- or instructions of the Director.
Complisnce reviews may also be con-
ducted by the Direcior., Compliance re-
views should be conducted ‘by. qualified
speclalists regularly involved in equa.l
opportunity programs.

(d) Each agency must include in the
invitation for bids for each formally ad-
vertiséd supply contract which may re-
sult in a bid of $1 milllon or more, a
notice - (In the - form approveéd by the
Director) to prespective bidders that if
their bid is in the amount of $i million or
more, the apparent - low responsible
bidder and his known first-tier subcon-

tractors with subcontract of :$1 million -,

or more will be subject to a compliance
review before. the award of the contract.

Before the award of -any. formally ad--:

vertised supply contract of $1 million
or more, & pre-award compliance re-~

view of the” prospective contractor and_

his known first-tier $1 million subcon-
tractors must be conducted by the Com-
pliance Agency within 6 months prior
to the award. of the contract. If an
agency other than the awardlng agency
is the Compliance Agency, “ne awarding
agency will notify the Compliance Agen-
cy and request appropriate action and
finding in accordance 'with .this sub-

sectton. Complisiice  Agencies will’ pro-:

+ide awarding  ageicies ' with written
reports . of  compliance reviews: within

30 days follcwing the requests, In; or-

der to qualify for.the award of a con-
tract, & contractor and such first-ties

_ subcontractors must be found on the
basis of such review to be able to comply

with. the equal - opportunity clause or
carry out an acceptable program .for
compliance as provided in paragraph (h)
of this section.

§ 60~1.21  Who may file complainu.

applicant for employment. with such
contractor may, by -himself or by an
authorized representative, flle in writing

a complaint of alleged discrimination in:
vlolation of the equal opportunity clause.

Such complaint 1s to be filed not later
than -180 days from the date ot the
alleged discrimination, unless the time
for filing is extended by the agency or the
Director upon good cause shown.

§ 60-1.22  Where to file.

~Complaints may be filled with the
agency or with the Director. Those filed
with the Director may be referred to the
agency for processing, or-they may ‘be
processed in accordance with. §60—1.25.

§ 60-1.23 Contents of compla.nl.

(a) The complaint should include the
name, address, and telephoie number of

the complainant the name and address -
of the prime contractor or subcontractor .

committing the alleged discrimination, a

descrintion of. the acts considered to be .
_ discriminatory, and any other pertinent .
“ information which will assist In the in- .
vestigation- and resolution:of the com-
plaint. The complaint shall be. signed .

by - the complainant or-his authorized
representative )
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(b) Where a complaint contains in-
complete information, the agency or the

Director shall seek promptly the heeded

information from the complainant. In
the event such informaticn is not fur-
nished to the agency or the Director
within 60 days of the date of such
request the case may be closed.

§60—l .24  Processing of matters by
" agencies.

(a) Complaints. Where complaints are
flled with the agency, the Contracts

_ Compliance Officer shall transmit a copy
. of the complaint to the Director within
" 10 days after the receipt thereof,

(b) Investigations. - ‘The . agency or
Compliance Agency shall institute a
prompt investigation of each complaint

“flled with it or referred to it, and shsall
be responsible for developing a complete

case record. A complete case record con-
sists of the name and address of each
person interviewed, and a summary of
his statement, copilesor summaries of
pertinent documents, and a. narrative
summary of the evidence disclosed in the
investigation as it relates to each viola~
tion-revealed. When a complaint is flled
against 'a prime contractor or-subcon-

tractor who has contracts involving more

than one agency, unless otherwise pro-
vided, the Compliance Agency shall con-
duct the investigation and mske such

- indings and. determinations as shall be

appropriate for the a,dmlnistration of the
order,

(c) Resolutlon of matter° 1) If the
complaint investigation by the agency

pursuant to ‘paragraph .{(b) of this sec-

tion shows. no violatlon. of the equal

-opportunity clause, the agency -shall so

inform' the Director. The Director may
reviaw the findings of the agency, and
he may request further investigation by

the agency -or may.undertale such in-
- vestigation as he may deem appropriate.

Any employee of* any. contractor or . -

- (2} If'any complaint investigation or
compliance review indicates a  violation
of the equal opportunity clause, the mat-

ter should be resolved by informal means:

whenever possible. Such informal means
may include the holding of a compliance
conference by the.agency. Each -prime
contractor and - subcontractor shall be
advised that the resolution is subject to

review by the Director and may be dis-

approved ‘if he determines that such
resolution  is not sufficlent to achleve
compliance. 2

tion or. compliance review indicates a

violation of the equal opportunity clause = .
-and the matter has not been resolved by
‘the Director: or the

informal means,
agency, with the approval of the Direc-
tor, shall afford the contractor an op-

. portunity for a hearing. If the final de- .

cision . reached “In. accordance with -the
provisions of .§ 60~1.28 is that a violation

_of the equal opportunity clause has taken

place, the Director,: or the agency with

.the approval of the Director, may cause

the .. cancellation,” termination, or -sus-
pension ‘of any c¢ontract or subcontract,
cause & contractor to be debarred from
further ~contracts or. subcontracts, or

‘mey impose such other sanctions as are

authorized by the order,

- posed . or,

(4) When a prime contractor or sub-
contractor, without a hearing, shall have
complied with the recommendations or
orders of an agency or the Isdrector and
believes.such recommendations or orders
to be erroneous, he shall, upon filing a
requegt therefor within ten days of such
compliance, be aforded an opportunity
for a heaAring and revlew of the alleged
erroneous action by the agency or tihe
Director.

(5) For reasonable cause shown the
Director or an agency head may recon-
sider or cause to be reconsidered any
matter on his own motion or pursuant
to a request.

(d) Reports to the Director. (1) With-
in 60 days from receipt of a complaint
by the agency, or within such additional
time ‘as may be allowed by the Director

for good cause shown, the agency or the -

Compliance Agency shsall process the
complaint and submit to the Director the
case record and 'a summary report con-
taining ‘the following information:

(1) Name and a.ddress of the com-
plainant;

(il) Briet summary of findings, In--

‘cluding a’ statement as to the agency's
-conclusions regarding the contractor’s

compliance ¢r noncompliance with the
requirements of the equal opportunity
clause;

(lii) A statement of the disposltlon of
the case, including any corrective action
taken and any sanctions or penalties Im-
whenever appropriate, the
recommended corrective "action and
sanctions or penalties. )

(2) A written report of every preaward
compliance review.required by this reg-

" ulation or otherwise required by the Di-

rector, including findings, will be for-
warded-to the Director. within 10 days

after the award for a postaward review.

(3) A written report of every.other

‘compliance review or any other matter

processed by the agency involving an
apparent .violation of the equal oppor-

. tunity. clause shall be suybmitted to the

Director.: Such report shall contain a
brief summary of the findings, including
a statement of conclusions regarding the

“contractor’s - compliance or’ noncompli-

ance with the requirements of the order,
and a statement of the disposition of the
case, 'Including any. corrective - action
taken or recommended and any sanc-
tions or penalties imposed or recom-

o - mended,
- (3).Where. any complaint investiga- ‘

§ 60-1.25 Aasump!ion ot jurisdiction by
' orreferrals to the Director.

‘The Director may inquire into the sta-

tus of. any matter pending before an

. agency or a Compliance Agency, includ-

ing complaints and matters: arising out

‘of reports, reviews, and other investiga-

tions, Where he considers it necessary or
appropriate to the achievement of the

‘purposes of “the. order, he meay assume
: Jurisdlction over the matter and proceed

as provided herein. Whenever the Direc-
tor assumes -jurisdiction over any mat-

“ter, or an- agency refers any matter, he

may conduet, .or have conducted, such
investigations, hojd such hearings, make .
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such findings, issue such recommenda-
tionz and directives, order such. sanc-
tions and penalties, and_take such other
action as may be necessary or appro-
priate to achieve the purposes of the
order. The Director shall promptly notify
the agency of any corrective action to be
taken or any sanctions to be taken or
any sanction to be imposed by the
agency. The agency shall take such ac-
tion, and report the results thereof to
the Director within the time specified.

§ 60-1.26 ' Hearings.

() Informal hearings— (1) Purpose.
The Director or.any agency head with
thc approval of the Director may convene
such informal hearings as may  be
deemed appropriate for the purpose of
inquiring into the status-of compliance
by any prime contractor or subcontrac-
tor with the terms of the equal opportu-
nity clause.

(2) Notice. Contractors and subcon- .

tractors shall be advised in writing as to
the time and place of the informal hear~
ing and may be directed to bring specific
docenments and records, or fumish other

relevant information concerning their -

compiiarce status. When so requested,
the prime contractor or subcontractor
shall attend and bring requested. docu-
ments ancé records, or other requested
information.

(3) Conduct of hearings. The hearing

_-shall be conducted by hearing officers
- appointed by the Director or an agency

head. Parties to informal hearings may
be represented by counsel ard shall have
a fair opportunity to present.any rele-
vant material. Formal rules of evidence

' will not apply to such proceedings.

(b) .Formal hearings—(1) General
procedure. The' Director or the agency
head, with the approval of the Director,
may .convene formal hearings pursuant
to Subpart B of this part. Such hearings
shall :be conducled in accordance with

procedures prescribed by the Director or .

the agency head. Reasonable notice of a
hearing shall be sent by registered mail,
return . receipt requésted, to the last
kriown address of the prime cciitractor
or subcontractor complained ' against.
Such notice shall contain the time and
place of hearing, a statement of the pro-
visions of .the order and regulations pur~
suant to which the hearing is to-be held,
and a concise statement of the matters
pursuant to which the action furnishing
the basis of the hearing has been taken

or is proposed to be taken. Copies of such

notice shall be sent to all agencies. Hear-

. ings shall be held before'a hearing officer

designated by the Director or an 'agency
head. Each party shall have the right to
counsel,” a fair opportunity- to’ present
evidence and argument®and to:cross-
examitle. Wherever a formal hearing is
kased in wholé or in part on matters
subject to . the collective bargaining
agreement and -compliance may necessi-
tate a revision of such agreement, any
labor organization which is a signa.tory
to the agreement shall have the right to
participate as a party. Any other person
or organization shall be : permitted to

participate upon a showing that such .
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person or organization has an interest
in the proceedings and may contribute
materially to the proper. disposition
thereof. The hearing officer shall make
his proposed findings and conclusions
upon the hasis of the record before him.
. (2) C~ -cellation, termination, and
debarm.. .it. Mo order for cancellation or
termination of existing contracts or sub-

‘contracts or for debarment from further
contracts or subcontracts pursuant—to-

section- 209 of the order shall be made
without affording the prime contractor
or subcontractor an opportunity for a
hearing. When cancellation, termina-
tion, or debarment is proposed, the fol-
lowing procedure shall be observed:

(i) Notice of proposed cancellation or
termination. Whenever the Director,.or
the head of an agency or his designece
upon prior notification to the Director,
proposes to cancel or terminate, or cause
to be canceled or terminated, in whole
or in part, a contract or contracts or to
require cancellation or termination of a
subcontract or subcontracts, 2 notice of
the proposed action, in. writing and
signed by the Director or head of the
agency or his designee, shall be sent to
the last known address of the prime con-
tractor or subcontractor, return. receipt
requested. A copy of such notice shall be
sent to all agencies. The prime contractor
or subcontractor shall be given at least

10 days from .the receipt of the notice

either to comply with the provisions of
the contract or subcontract or to mail a
request for a hearing to the Dlrecbor or
the arency.

(ii) Notice of proposed znelzgibility.
Whenever the Director, or the head of
an agency or his deSIgnee, upon prior
notification to the Director, proposes to

‘declare -a prime contractor or subecrl.-

tractor: ineligible for further contr..:is
or subcontracts i under section’ 209 of

the order, a notice of the proposed action,’

in writing and signed by the Director
or head of the agency or his- designee,
shall - be ‘sent-to the last known address
of the prime contractor or sulicontrac-
tor, return receipt requested. ‘A copy: of
such notice shall be sent to all ‘agencies.
The prime contractor or subcontractor
shall be given at least 10 days from the
receipt of such notice.in which to-mail
a request for a hearmg to the Director or
‘the agoency.

(iiiy  Suspension durmg pendency of
hearing. Whenever the prime contractor
or subcontractor requests a. hearing. in

accordance’ with - these provisions,  his.

contracts or ‘subcontracts may be sus-
pended, in the discretior. of the Director,
during the pendency of the hearing.
(iv). Hearing request. If at the end of
the 10-day period referred to in subdi-
of . this . subparagraph, no

or the head of the agency may cancel,
suspend or terminate or cause to be
canceled, suspended or terminated such
contracts or subcontracts. If at the end
‘of 'the 10-day period referred to in sub-

division - (ii) of this subparagraph no

.request has been received, the Director
or the head of the agency may enter
an order declaring the contractor or

REGISTER, VOL, 33,'NO. 104-——TUESDAY, MAY 28,

subcontractor ineligible for further con-
tracts, subcontracts, or extensions or
other modiflcations of existing contracts,
until such contractor or subcontractor
shall have satisfied the Dircctor that he
has established and will carry out per-
sonnel and employment policics -and
practices in compliance with the pro-

visions of the equal opportunity clause.

. (v) Decision following hearing. When

‘the hearing is conducted by an agency,

the hearing officer shall make recom-
mendations to the head of the agency
whe shall make a decision. No decision by
the hecad of the agency, or his repre-
sentatives, shall be final without the
prior approval of the Director. When the
hearing is conducted by a hearing officer
appointed by the Director, the hearing
officer shall make rccommendations -to
the Director, who shall make the final
decision. Parties shall be furnished with
copies of the hecaring officer's recoin-
mendations, and sh2!l be given an op-
portunity to submit their views.

§ 60—-1.27 Sanciions and penalties.

The sanctions described in subsections
(1). (5), and (6) of section 209¢a) of the
order may be exercised only by or with
the approval of the Director. Referral of
any matter arising under the order to the
Department of Justice or to the Equal
Employmert Opportunity Commission
shall be made by the Director.

§60-1.28 = Show cause notices.

When the Director has reasonable
cause . to .believe .that a contractor has
violated the equal opportunity clause he
may issue a notice requiring the con-
tractor to show cause, within 30 days,
why monitoring, enforcement proceed-
ings or other appropriate action to ensure

'compliance should not be instituted.

§ 60-1. 29 Preaward notices.

(a) Preaward compliance  repiews.
Upon the request of the Director, agencies
shall not enter into contracts or approve
the entry into contracts or subcontracts
with any bidder, prospective prime con-
tractor, or proposed subcontractor named
by the Director until a preaward com-
pliance review. has been conducted and
the Dizector or destgnated agency head

- or his'designee has approved a dectermi-

nation that the bidder, prospective prime
contractor or proposed subcontractor will
be able to comply with the provisions of
the equal opportunity clause, :

(b) Other special preaward procedures.
Upon the request of the Director, agen-

_cies shall'ngt enter into contracts or ap~

prove the entry into subcontracts with
any bidder; prospective prime contractor
or proposed subcontractor specified by
the Director until the agency has coni-
plied with the directions contained in
the request.

§ 60-1.30 . Contract incligibility list.
The. Director shall distribute periodi-

cally a list & all execvtive departments

and agencies giving the- names of prime
contractors and subcontractors who have
been declared ineligible under the regu-

‘lations in this part and the order.
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§ 60-1.31 Reinstatement of ineligible
prime contractors and subcontractors.

Any prime contractor or subcontractor
declared ineligible for further contracts
or subcontracts under the order may re-
quest reinstatement in a letter directed
to the Director. In connection with the
reinstatement proceedings,” the- prime
contractor or subcontractor shall be re-
quired to show that it has established
and will carry out employment policies
and practices in' compliance with the
equalo pportumty clause.

§ 60-1.32  Imtimidation and lnlerference.

The sanctlons and penaltxes contained
in Subpart D of the order may be exer-
cised by- the agency or ‘the Director
against any prime contractor, subcon-
tractor or-applicant who fails to take all
necessary steps to ensure that no person
intimidates, ' threatens, coerces, or dis-
criminates against any individual for the
purpose of interfering with the filing of a
complaint, furnishing 'information, or
assisting or participating in any manner
in an investigation, compliance review,
hearing, or any other activity related to
the administration of:the order or any
other Federal, State, or local laws re-
quiring equal employment opportunity.

Subpart C—Ancillary Matters

§ 60-1.40 . Afirmative action compli-
ance programs.

{a) Requirements of programs. Each

agency or. applicant shall require each
prime contractor who has 50 or more:
employees and a contract of $50,000 or
more and ' each prime:contractor - and
subcontractor shall require each subcon-
tractor 'who has 50 or more employees
and ‘a subcontract of $50,000 or more to
develop a written affirmative action com-
pliance program for.each of its estab-
lishments. A" necessary prerequisite to
the development of a satisfactory affirm-
ative action program is the identifica-

‘tion and analysis of problem areas in-

herent in minority employment:and an
evaluation of opportunities for utiliza-
tion of minority group" personnel. The
contractor's program shall provide in de-~*"
tail for specific steps to guarantee equal .
employment opportunity keyed:to the

problems and needs of members. of mi-

. nority groups, including, when there are

deficiencies, the development of’specific

- goals and time tables for thezprompt

achievement of full and equal:employ-
ment opportunity. Each contractor shall

-include in his afirmative action:compli-

ance program'a table of job classifica-:
tions. This table should include:but need -
not be limited to job- titles,. principal .
duti¢gs (and auxiliary duties, if any),
rates of pay, and where more than one
rate of pay applies (because &f length of. .
time in the job or other factors) the
applicable rates.-The affirmative action
compliance program shall be signed. by
an executive official of the contractor.

(b) Utilization evaluation. The evalu-
ation of utillzation of minority group
personnel shall include the following:

(1) An analysis of minority group
representation in all job categories.

No. 10&—-Pt. I—=2

FEDERAL REGISTER, VOL. 33, NO.

- B9 -
RULES AND REGULATIONS

(2) An analysls of hiring practices for
the past year, including recrultment
sources and testing, 'to determine
whether equal employment opportunity
is being afforded in all job categories.

(3) An analysis of upgrading, transfer
and .promotion for the past year to deter-
mine whether equal employment Oppor-
tunity is being afforded.:

{(c) Maintenance of progrmns Within

120 days from the commencement of the -

contract, each contractor shall maintain
a copy -of separate affirmative action
compliance programs for- each -estab-
lishment, including evaluations of utili~
zation of minority group persennel and
the job classification tables, at each local
office responsible for the personnel mat-
ters of such establishment. An affirma-
tive action compliance program shall be
part of the manpower.-and. training
plans for. each’ new establishment and
shall be. developed and made available
prior to the staffing cf such establish-
ment. A report. of the results of such

‘program shall be compiled annually and
- the program shall be updated at that

time. This information shall be made
available to representatives. of the
agency or Director upon request' and
the contractor’s afirmative action pro-

.gram and the result it produces shall be

evaluated as part of compliance review
activities.

§ 60-1. 41 ‘Sohcllnuons or ndwerusemcnls
for employees..

In solicitations or advertisements for
employees placed by or on-behalf of a
prime contractor or.subcontractor, the
requirements: of. paragraph (2) of the
equal opportunity clause shall be satis-
fied whenever -the prime coentractor or

- subcontractor complies with any of the
_ following:

(a) States expressly in t.he solicita-
tions or advertising that ail qualified ap-
plicants will. receive . consideration- for
employment. without regard to . race,

creed, color, or national origin;

(b) Uses display or other advertising,
and the advertising includes an appro-

, priate insignia prescribed. by the Direc-

‘ tor. The use of the insignia is considered
subject to the provisions of 18 vUs.c.
701;

(¢c) Uses a singlé advertisement; and
the advertisement s grouped with other

_advertisements under a caption which

clearly states that all employers in. the

-group assure all qualified applicants.

equal - consideration for employmen’
without regard to race; creed color or
national originy -~

-(d): Uses a single advertisement 1n

which appears in clearly distinguishable
type the phrase “an equal opportunity .

employer.”
§ 60-1.42 . Notices to be posled.

(a) Unless salternative  notices are
prescribed by the Director. or by the
agency with the approval of the Director,
the notices which prime contractors and
subcontractors are required -to ‘post by
paragraphs (1) and (3) of the equal op-

portunity clause will contain the follow- .

ing language and will be provided by the
contracting or administering agencles:

EQUAL EMPLOYMENT OPPORTUNITY IS THE
LAW—DISCRIMINATION IS PROHIBITED BY
THE CIVIL RIGHTS ACT OF 1064 AND BY
ExECUTIVE.ORDER NO. 11246

Title VII of the Clvil Rights Act of 1964——
Administered by:

THE EQUAL EMPLOYMENT OPPORTUNITY -
COMMISSION

Prohibits discrimination because of Race,
Color, Religion, Sex, or Natlonai Origin by
Employers witlr 75 or more employees, by
Labor Organizations with a hiring hall of 75
or more members, by Employment Agencles,
and by Joint Labor-Management Comunlt-
tees for Apprenticeship or Training. After
July. 1, 1867, employers and labor organiza-

“tlons with 57 or more employees or members

will be covered; after July 1, 1968, those with
25 or more will be covered.

ANY PERSON

Who believes he or she has
been discriminated against

SHOULD CONTACT

THE EQUAL;:EMPLOYMENT OPPORTUNITY
‘COMMISSION

“1B00 G Street NW,
washington, D.C. 20506
Executive Order No. 11246—Administered by:
THE OFP!CE or FEDERAL CON'mM:T COMPLMNCE

Prohiblt.s discrimination because ot Race,
Color, Creed, or National Origin, and requires

" afirmative action to ensure . equality of

opportunity in all aspects of employment.
By all Federal Government Contractors
and Subcontractors. and by Contraztors Per-
forming Work Under a Pederally Asslsted
Construction Contract, regardless of the
number of employees In elther  case.

ANY PERSON

Who belleves he or she has
been discriminated against

S:-xom.n CoNTACT

THE OFFICE ommnsmn CONTRACT COMFLI.ANCE

U.S.I@epartment of Labor
Wash.!p:gton, D.C. 20210

(b) The 'requirements of paragraph
(3) of the equal'npportunity clause will
be satisfied wienever the prime contrac-
tor or:subcontractor posts copies of the
notification wrescribed by or pursuant to
paragraph (=29 -0f this section in con-
spicuous places-available to employees,
applicants . foremployment and repre-
sentatives .of eaih labor union or other
organization:rexresenting his employees
with which he:has a collective bargain-
ing agreement;. or other contract or
understanding..

'§ 60-1:43 AccSss to records of employ-

ment.

Each prime contractor and subcon-
tractor shall permit access during normal
business.hours to:his books, records, and
accounts :pertinent to compliance with
the order;zand all rules and regulations
promulgated’: pursuant thereto, by the
agency, orrthe Director for purposes of

Investigation to - ascertain complance

with the equal opportunity clause of the
contract or:subcontract. Information ob-
tained in this manner shall be used only
in connection with the administration of
the order, the adminisiration of the Civil

104—TUESDAY, MAY 28, 1968
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‘Rights.Act of 1964, and In furtheramee

of the:purposes of the order and thatsez.

§ 60-1.44 Rulings and interpretatioes...

Rulings under or interpretations ofithe
order or the regulations contained in this
part shall be made by the Secretary or
his designee.

§ 60-1.45 ' Existing contracts and snbeon-
tracts. . :

All contracts and subcontracts in effect
prior to Octover 24, 1965, which are not
subsequently mnodifled shall be admin-
Istered in accordance with the nondis-

-crimination provisions of any prior ap-

plicable Executive orders. Any contract
or subcontract modified on or after Octo-~
ber 24, 1965, shall be subject to Executive
Order 11246, Complaints received by and
violations coming to’ the attention of
agencies regarding contracts and sub-
contracts which were subject to Execu-
tive Orders 10925 and 11114 shall be proc-

- BLO -
RULES 'AND RESULATIONS

zemmetias if they were compiaints regard- -
iipgviolations. of this order.

60146 Delegationafianthority by the
‘Director. 7
"The Director. Is  authorized to redele-

sgate -the authority given:to him by the:

;regulations in this part. The authority
~Tedelegated by the Director pursuant to
the regulations in this part shall be ex-
ercised under his genersl direction and
control. - . - .

§ 60-1.47 Effective date.

The regulations contained in this part
shall become effective July 1, 1968, for all
contracts, the solicitations,  invitations
for bids, or requests for proposals which
‘were sent by the Government or an appli-
cant on or after said effective date, snd
for all negotiated contracts which have
not been executed as of sald effective
date. Notwithstanding the foregoing, the
regulations in this purt shall become ef-
fective as to all contracts executed on and

:after the 120th day following said effec-
'Hve date. Subject to any priorapproval of

the Secretary; any agency may defer the

ieffective daterof the regulations in this
:part, for suchuperiod of time:=as the Sec-
retary finds toibe reasonably-necessary.

Contracts executed prior to:the effective
date of the regulations in this part shall
be governed by the regulations promul-
gated by the former President’s Commit-
tee on Equal! Employment Opportunity
which appear at 28 F.R, 9812, September
2, 1963, and at 28 F.R, 11305, October 23,
1963, the temporary regulations which
appear at 30 F.R. 13441, October 22, 1965,
and the orders at 31 F.R. 6881, May 10,
1966, ana 32 F.R. 7439, May 19, 1967.
Signed at Washington, D.C,, this 21st
day of May 1968.
‘WILLARD WIRTZ,
Secretary of Labor.

[F.R. Doc. 66-6298; Filed, May 27, 1068;
8:45 a.m.]
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AMENDMENT

Chapier 60—Office of Federal Con-
tract Compliance, Ecual Employ-
ment Opportunity, Tepariment of
Labor

PART 60-1—ORLIGATIONS OF CON-

TRACTORS AND SUd\.O‘\TRhCTORS

Miscelianeous Armendrments
Pursuant to Executive Order 11246 (30

F.R. 12319, as amcndcd by Ixecutive
Order 11375 (32 P .R. 14303), 41 CrE
Part 60-1, as revised on May 28, 1968

(33 P.R. 7304), is hereby amended in the
manner sct forth below.

As these amendments concern matiers
relating to public contiracts, neither no-
tice of proposed rule-making, 130r pubdlic
participation therein, nor delay in their
effcclive date is required by a U.S,C. 553.
Accordingly, good cause is hercby found
to aispense with notice of pr oposed rule-

- making, public participation, and dcley
in effective’ date.. Therefore, these

amendments shall. become e(‘ective im-

mediately.
§60-1.1 [Revised]

In § 60-1.1, the phrase “without regard
to race, creed, color, or nationsal origin”,
wherever it appears, is.revised o read
“without regard to race, color, religion,
sex, or national origin.”

§ 60—1 4 [Revised]

in §60-1.4 (a) and (b), the' phrase
“without regard to race, creed, color, or
national origin’, wherever it.appears, is
revised ta read *without regard o race,
color, religion, sex, or national origin.”
§60-1.8 [Revised]

In § 60-1.8(a), the phrasc “on the basis

of race, creed, color, or national ouigin®,
wherever it appears, is revised 1o resd
“on the basis of race, color, 1'emrxon or
nahonal ongm ”

~the

§ 60-1.20 " [Revised]

In §60-1.20(a), the phrase “without
regard to race, creed, color, or national
origin”, wherever it .appears, is reviscd
to read “without regard to race, color,
religion, sex, or national origin.”

§ 60-1.41 [Revised]’

In §60-1.41 (a) and (c), the phrase
“without regard to race; creed, color, or
nationnl origin’, wherever it appears, is
revised to read “without regarg to race,

.color; rcligion, sex; or national origin.”

§00-1.12  [Revised]

In § 60-1.£2C¢a), the Phase “Decause of
Race, Color, Creed, or Natvional Origin”
isy cv.-ca to u'.‘".d “hecause of Raee, Color,
Rc ._.xo.. Sex, or National Origin.”

Scaticn 69-1.3 is herchy amerded. by

ing tleraeto o 1new paragraph (z) to
(i} d as follows:

0-1.3  Definitious.
* L] L] L] »

(z) The term “minorily group” as
used horein shall ineiude,. where appro=
urinte, Yemale ermapioyeces.and prospective
femalecmployces.

In §i60-1.7, waragraph (a)(3). is
hereby mevised to read as foilows:

§ 60-1.7 - Revorts and Uu.Cl‘ required in-
formation.

.\'a) » * »

(3 TZe Dircctor, e agency ox the
applicais, on their cwmanosions, mawre-
quire a contractor to srop ciupioynsent ov
oilier records and {to furnisn, in the:form
rcquestied, within rreasonable linits, ‘such
information as the Director, agency. or
applicant deems nccessary for the

nistration of theor der.

L J - - * . .

(E.O. 11246, 1 P.R. 12319; E.0. 11375, 32.F.R.
14303)

Signecd. at Was:..ng..oa D.C, this 14th
day of Janua.zy 1969,

admir

W-Iz.x.r.:m WIRTZ,,
Scorelary of Zabor.
G9-604; “Exsi, .Jan.. X5, 1969;
8:50 man).

{FPR. Doc.

FEDERAL REGISTER, VOL, 34, NO, 12—FRIDAY, JANUARY 17, 1969
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PART &0-1—GILITATIONS OF CON-

TOACTORS AND 5 'BCC.\"."RACTO?RS
Miscellancous &mendmenss
Pursuant to ExccutiveiOrder 11246 (30

‘PR, 12219, .as amendcd’ by Executive

Order 11375 (32 F.R.. 14303), 41 CTFR

Pari 60-1, as revised ot May 28, 1968 (33.
F.R. 1804}, is-hereby amended in the.

rnannei set forth below.

A5 these amendments.concern matters
relaling to  public contracts,. nciiiher
notice of pronsied ruie-making, nor pub--
lic pariicipation therein, nor delay in
their effective dateis required by 5 USC.
§53..1 do nos believe such procedures:wil
serve a usciul purpose here. Accordingly;,
these amendments shall. become effective.

rintmediately.

Part G0-1 of Chaple=:60 of Title 41.0f
the Code' of Federal Regulations .is
hereby aniended as follows: o

-1..8.60-1.6..1s .amended by revokinm

Paragraph: (d). As amended, § 60<1:%

reads as follows:

S 60-1.6 Duties of.lagencics.

> ) . ® ) Y

(d} [Revokced] -
L. . e . .

2. .fn § 60~1.7 -paragraph (b)Y (1) s
revised to read as follows: =~

§ 60-1.7 Reports and oiher rcqui:!:d
infornuilion, '
. s . . .

(b) Reguirements for.bidders or PITE-
Spective contractors—(1) Cerlification of
compliance with Parl 60-2: Afirmove
Action Programs. Each:azeney shallre-
Guirc each bidder or:prospective - prime
coalractor and proposcd- subcontractor;

. Where appropriate, to state in the bid:-or

in"writing at thc outset of ncerotiations
dor the conmtract: (i) Whelher it’ has

-developed and has on file.al cacli cstab-
lisiiment afJirmative “ aciion programs.

pursuant to I’art 60-2 of tnis chapter;

(i) whether it has participated In any
previous conlract or subcontract sub-
ject to the cqual opporiunity clause:

“(iif) whether it has filed with the Joint
‘Reporting  Committee, the. Dircctor, an

agency, or thé Equal Employment Op-
pertunity  Commission all reports due

under:the applicable filing requirements,

¢ - ' Y .® .
3..In § 60-1:20, -paragraphui€d) is re-
visedito Tead-as:follows:.
§ 60-1.20 Compliance reviews:
. . . . L]

(d) Each agei - -hall.inciude in the

dnvilation for b. [or ecachr formally

advertiscd nonconswouction .contract or
slale at ilic outsct of ncgolintions for
cach negotiated contract, that if the
award, when let, should wcced the

‘amount of '$1. million or-more, the

prospeclive contractor and 'His known
first~ticr . subcontractors: witlhh subcon-
tracts of $1 million or-mmore wil] be sub-
Ject. to a compliance review Before the
award of thc.contract. No:such contract
shall “be - awarded. unless ‘a. ;preaward

compliance review of the prospcctive
contxactor and:his known:first-tier $1.
- million'subcontractors ’has.keen con-

ducted by the compliance agericy within
12 ‘months " prior to . the. award. If ‘an

" agericy other than the awarding agency
- Is. the:compliance. agency, thezawarding

agency will notify the complizmce agency

-and:request appropriate actiecnrand find-

ingsiiniaccordance with thisisubsection.
Compliance agencies will provide award-
ing ‘agencies "with . written. reports . of
compliance within 30 days fallowing the
request. In orderito'qualify farrithe award
of a‘contract,;a.contractorzzdsuch first-
tier:subcontrmaciors nusstitesfound to be
iri- compliance “pursuant-im::paragraph
(b) -of:this section, and wit¥i: Prrct 60-2
of these regulations. ‘
(E.0.:11246, 30 FR. 12319; [E:O. 11375, 82
FR.:14303) . ‘
Signed at Washington, D.C., this 16th
day of June 1870, .
GEORGE P. SHULTZ,
Secretary of Labor.

[F.R, Doo. 70-8344; Flled, June 30, 1670;
8:47 am.] _ -

FEDERAL RCGISTER, VOL. 35, NO. 127---WEDNESDAY, JULY 1, 1970
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U.S. DEPARTMENT OF LABOR

OFFICE OF FEDERAL CONTRACT ZHMPLIANCE

WASHINGTON, D.C. 20210

CHAPTER 60 -- Office of Federol Contract Complionce,
Equol Employment Opportunity, Department of Labor

(Rér.«,;pri-nt from FEDERAL REGISTER, VOL. 36, NO, 234—SATURDAY, DECEMBER 4, 1971

~ Title 41—PUBLIC CONTRACTS

AND ‘PROPERTY MANAGEMENT

{Chapter 60—Office of Federal Con-
‘trqck Compliance, Equal Employ-
mgent Opportunity, Department of

PHERT 60-2—AFFIRMATIVE. ACTION
PROGRAMS.

dyn-Angust 31, YET1, notice of proposed
yte-meking wasipublished in the Fep-
-pmar: REGISTER (36 F.R. 17444) with re-
gerdi to-amending Chapter-60 of Title 41
of e Code of:Federsl ‘Regulations by
sdiat e new: JPart 60-3, dealing with

raffmmmtive - action programs.. Interested
perzimsawere given 10 days.:in which to
;submitoowritten . comments, - suggestions,
or bjections regarding the proposed.
-amandments. ’

Eavimg: considered all relevant mate-
rial.subrmitted, I have deeided to, and do
herebysamend Chapter 60.of Title 41 of
the:LCode:of Fedetal Regulations by add-
ing.a-new Part 60-2, reading as follows:

Subpari ‘A—General

§0s2:l Title. purpose andscope.
8022 Mgency Action.

Subpeost B—Required Contents cf Affirmative
Action Programs

60E%i0) . Burpose of afirmative action pro-
gram.

0. IRequired utillzatlon analysls.

60.%122 TEstablishment of goals and time-
tables, .

602213 Additlonal: requlred .Ingredlents of
afirmative action programs.

60:57%4. Compliance status,

Wibpart C—Methods of implementing the
Requirements of Subpart 8 '

60 2.20' Development or reaffirmation of the
cequal employment . opportullty
pollcy. - - )
60-2.21 Dissemination of the pollcy.
60-2.22 TResponsibliity: for implementation.
60-2.23 Ildentificatlon of problem areas by
. organization unit and job classi-
ficatlon.! .
60-2.24 'Developmgnt and executlon of pro-
grams, )
60-2.25 Internal audit' and reporting sys-
tems.
60-2.26 Support ol action programs.

- Subpart D—pmiscellaneous

60 -2.30 Use of goals, :
60-2.31 Preemption.
60-2.32 Supersedure.

AutuorrTy: The' provisions of this -Part

60-2 issued pursuant to sec. 201, Executlve
Order, 11246 (30 F.R. 12319).

Subpart A—General
§ 60-2.1 Title, purpose and scape. -

This part shall also be known:zs ""Re-
vised Order No. 4.”" and shall.eover non-
construction contractors. Section:60-1.40

- of this Chapter, Aflirmative:Action.Com-

pliance Programs, requires:that within
120 days from the commencement of a
contract each prime centractes or sub-
contractor with 50 or. more mmployees
and a contract of $50,000.qarenre de-
velop a written affirmative seyfon. com-
pliance pmogram formach-of itsmgtablish-

ments, .end such :contractors.zme now -
further 12quired to revisesextstimg writ-

ten affirmative action:prozzams:ito in-
clude the changes embodied:institisorder
within 120 days of its’publicatiomiin thc
FEDERAL. REGISTER. A reviewof :agency
compliance surveys-indicates:that.many
contractors do not have affirmative ac-
tion programs on flle at the .time an
establishment 1s visited by a compliance
investigator. This part detailsitheragency
review procedure and the results of . a
contractor's failure to develop and main-
tain an affirmative action program and
then set forth detalled guidelines to be

used By contractors "and -Govermment .

agencies in developing and judging these

programs as well as the goodifaith effort
required to transform the pregrams from
paper commitments to equal:employ~
ment opportunity. Subparts:B:and C are
concerned with affirmative:action plans
only, ‘
Relief. fur members of :an:“affected
class” who, by virtue of past-discrimnina-
tion, continue to suffer the present:effects
of that discrimination must: either be
included in the contractor’s;affirmative
action program or be embodied in a sepa-

© rate written ‘‘corrective action” pro-

gram, An “affected class” problem must
be remecdied in order for a contractor to
be considered in compliance. Section 60-
2.2 herein pertaining to an acceptable
affirmative action program.is also appli-
cable to the failure to remedy discrimi-~
nation against members of an “affected
elass.” - ‘ N s

§ 60-2.2 Ageney action, .

(a) Any contractor required by § 60~
1.40 of this chapter to develop an affirni-
ative action rrogram at each of his
establishments -who "has not' complied
fully with that section is not in compli-
ance - with Executive Order 11246, as
.amended (30 FR, 12319). Until such
programs are developed and found to be
acceptable in accordance with the stand-
ards and guidelines set forth in §§ 60-
2.10 through 60-2.32, the econtractor is
unable to comply with the equal employ-
ment opportunity clause.

“esses of concilinti

(b} If, in determi:
responsibility for an
it comes to the cont
tention, through
agency or through t
Contract Compliance
ment agencies, that
not developed an ar
action program.at e
ments, the corzras
tify the Dir
tractor-bicder
can otherwisg:
that the contracte:
his equal.empioy s oy
less, upon: meview. it 1. titeryd o uy
the Director that substantial yo# 8 (f
law or fact exist as 10 the vonye Ny
responsibility to the-estent thyy ¢, "

wn

Ve
Iy

ing is. in his sole judgment, r”mt\!‘ed
prior to a determination t e .;nn.,
tractor {s nonresp e e

during any pre-aw

effort shall be m he 4 e
\

i Amm\ Fo Ve,
> APy o
suasion to develoy £y
tive action prov

ance of his eeng
able to meet his .
ligations in. accord
opportunity clausn ppleay Nes.
regulations, and. crdevs: P"‘“-‘id&'tm yr-
ther, That when:the cantractor.pi? V¢ s
dcclared nonresponsitile more g“‘\cc
for inebllity to. camply. with. ¢, Syal
employment opportumity clause 4 “Licc
setting a timely hearing Qate gl
be issued concurrently -with the ,E QUnd
nonresponsibility .dctunnm:‘ctiqh ]0‘ Re-
cordance with the provisions og § # RPT:
proposing to deciare such copyf Churs

bidder il}cliuible for future eonty, /™ Wyg

subcontracts. n
() Immediately upan fndin, 4 “h a
contractor has no a[ﬁrmative'ac\l}aﬂg‘bo_
gram or that his program s noy ¢/c th‘
able to the contracting omCL’{‘r the
compliance agency represenmti\,c%gq{thc
\x‘&l

representative of the Office of.
Contract Compliancs, wmche\,gfl' Nas
made such a finding, shall notify 7 inNs
of the approptiate compliancg ¢Qek\cy
and the Office of Federal Contx-ac(fu“th_
bliance of such fact. The cayy, (‘l\w
agency shall issue a notice to wﬂcq“h‘-
tractor giving him 30 days to sl WNse
why enforcement proceedings Wldﬂi Yoe-
tion 209(b) of Executive Order ”7 S, as
amended, should not be instituteg,

(1) If the contractor fails s,l“w
good cause for his failure or failg /dleth_
edy that failure by developing uf;q ith_
plementing an acceptable affirm,gf ee{\c_
tion program within 30 days, the of -
pliance agency, upon the 8DPProvy| o \he
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Director, shall immediately issue a notice
of proposed cancellation or termination
of existing contracts or subcontracts and
debarment from futurc contracts and
subcontracts pursuant to §60-1.26.b),
giving the contractor 10 days to request
a hearing. If a request for hearing has
not been received within 10 days from
such notice, such contractor will be de-
clared ineligible for future contracts and
current, contracts will be terminated for
default,

(2) During the “‘show cause” period of
30 days every effort shall be made by the
compliance sgency through coneilintion,
mediation, and persussion to resolve the
deficiencies which led to the determina-
tion of nonresponsihility. If satisfuctory
adjustments designed tn bring the con-

. tractor into commpliance are not con-
cluded. the compliance agency, with the
prier approval .of the Director, shall

pro.nptly commence formal proceechngs

h_:admg to the cancellation or termina-
tion of existing contracts or subcontracts
and delarment from future contracts
and subconuracts under § 60-1.26(1) of
this chapter.

(d) During the "‘show cause” period
and formal proceedings, each contrict-
ing agency must continue to determine
the contractor's responsibility in consid-
ering -Whetl:~r or not to award & new or
additiona] contract, '

Subpart B—Required Contents of
Affirmative  Action Programs

§ 60-2.10 - Purposc of affirmative action
program:. .

An affirmative action program is a set

of specific and resut-oriented procedures
to which g contractor commits hinself to
apply every good faith effort. The objec-
tive of those procedures plus such efforts
is equal employment opportunity. Proce-
dures without effort to make them work
Rre meaningless; and effort, undirected
by specific and meaningful. procedures,
is inadequate. An acceptable affirmative
action program must include an analysis
of areas within which the contractor is
deficlent in. the utilization of minority
groups and women, and further, gosls
and timetables to which the contractor’s
good faith efforts must be directed to cor-

rect the deficiencies and, thus to increase
materially the utilization ‘of ‘minorities
and women, at all levels and in all seg-
ments of his work force where deficien-
cies exist, .

- § 60-2.11 Recquired milization analysis.

Based upon the Government's experi-
ence with compliance reviews under the
Executive orcder programs and the con-
tractor - ‘reporting system, ' minority
groups are  most. likely to be underuti-
lized In departments and jobs within de-
partments that fall within the following
Employer's ‘Information Report (EEO-
1) designations: officials and managers,
professionals, technicians,. sales work-
ers, office and. clerical and craftsmen

(skilled). ‘As categorized by the EEO-1 -

designations, women &re likely to .be
underutilized in departments and jobs
within- departments as follows: officials

.\)
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and managers. professionals, techni-
cians, sales workers (except over-the-
counter salesuin certain retail establish-
ments), crgfusmen (skilled and semi-
skilled) . Thenmifore, the contractor shall
direct specialiattention to such jobs in
his analysis arid goal. setting for minori-
ties and women; Afirmative action pro-
gram, niust cemtain the following infor-
mation: '

() An analysis ef all major job classi-
fications at the facility, with explana-
tion if minnrities or women are currcntly

being underutilized in any one or more |

job classifications (job ‘‘classification’:
herein 1neaning:one or a group of jobs
having similamrcontent, wage rates and
opportunities® ' Underutilization® is de-
fined as  having fewer minoerities or
women in a particular job classification
than would reasonably be: expected by
their availability. ITn making the work
force analysis, the contractor shall con-
cduct such analysis separately for minori-
iies and woumen,

(1) In-determining whether minerities
are being underutilized in any job clas-
sification-the contractor will consider at
least all ofithe following factors: '

(1) The-minority population of the
labor area surrounding the facility;

(i1). The size of thwe minority unem-

-plovment . force in.the labor area sur-

ronnding the facility; .
~(iii) The percentage of the minority

work force as compared with the total

work force in the:immediate labor area.

(iv) The general availability of minor-
ities having requisite skills in the im-
mediate labor area:;

(v) ‘The availability of minorities
having requisite  skills {n an area .in
which the ‘contractor can reasonably
recruit; v ' :

(vi) The availability of promotable
and transferable mirorities within the
contractor's organization; -

(vii) The existence of 'training insti-
‘tutions capable of training persons in the
requisite skills; and ™ .

: (viif) The degree of training which the
contractor. is reasonably able t» under-

take as a means of-making all ob qlasses ‘

available to minorities.

© 7 (2) In determining wiierner women are -

‘being underutilized 111 any job classifica-
tion, the contractor.will consider at least
all of the following factors: ‘

() The size of the female unemploy-
surrounding

ment foros in the labor area

" the facllay: - e

. (#) The ‘percentage: of = the  female
workforee s compared :with: the total
" workforce in’ the:imraediate labor area;
“(ii1) The . generaliavalilability of wo-

men_ having requisite skills in ‘the lm-‘

mediate labor arsa; . -

(iv) The availebility of women having -

requisite skills in an area in: which the
contractor can reasonably recruit; K
(v) The avalilability of women seeking

employinent in the labor or recruitment:

- area of the contractor; ;
{vi) ‘The availability of promotable
and transferable female employees with-
in the contractor’s organization;

~compliance agency or OFCC.

(vil) The existence of training instiiu-
tlons capable of training persons in the
requisite skills; and

(viii) ‘The degree of training which
the contractor is reasonably able to un-
dertake as a means of making all job
classes available to women, .

§ 60-2.12 Establishment of‘ gouls and
timetables.

(a) The goals and timetables devel:-
oped by the contractor should be attains-
able in terms of the contractor's analysis
of his-deficiencies and his entire affrms-
tive action program. Thus, in eslablisting:
the size of his goals and the length-of?his
timetables, the contractor should::con--
sider the results which could reasonably
be expected from his putiing forth every:
good faith effort to make his-oversll:-
affirmative ‘action program work. In:de—
termining levels of goals, the contractar:
should consider at least the factors listett
in § 60-2.11.

(b) Involve personncl relalions. stafr:,
department and division heads, and:locaill.
and unit managers in the goal selting:
process. .

(e) Goals should be significant, meas--
urabie and attainable.

(d) Goals should be specific for
planned results, with timetables for:

.-completion.

(e) Goals may not be rigid and inflex--
ible quotas which must be met, but- must
be targets reasonably attalnable .by
means of .applying every good faith.ef-
fort to make all aspects of the entire
affirmative action program work.

(f)- In establishing timetables to meet
“goals and commitments, the contractor
will consider the anticipated expansion,
contraction and turnover of ‘and in the
work force. B

(g) Goals, timetables and affirmative
.action commitinents ‘must be. designed
to correct any identifiable deficiencies.

(h)  Where deflciencies ‘exlst and
where numbers or percentages are rele-
vant in developing corrective action, the
contractor shall establish and set forth
specific goals and timetables separately
for minorities and women. :

(i) Such goals and timetables, with
supporting data and the analysis thereot
shall be a part of the contractor's written
affirmative action program and shall be
maintained at each establishment of the
coniractor,

(§) Where the contractor has not
established :a goal, his written affirma-

tive action program must specifically
analyze each of the factors listed in.

- 60-2.11 and must detail his reason for a

lack of a goal. .
- (k) In the event it comes to the atten-

tlon of ‘the compliance agency or the

Office of Federal Contract Compliance
that there is a substantial disparity in
the ‘utilization of a particular minority
gToup or men or . women of a particular
minority group, the compliance agency
or OFCC may raquire separate goals and
timetables for such minority group and
may further recuire, where appropriate,
such goals and timetables by sex for such
group ‘for such job classifications and
organizational units specified by the
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1) Support data for the required ana!l-
ysis and program shall be compiled and

. maintained as part of the contracto's

affirmative ‘action program. This data
will include but not be limited to progres-
sion line charts, seniority rosters, appli-
cant filow data, and applicant rejection

. ratios indicating minority and sex status.

(m) Copies of afirmative action pro-
grams. and/or eopies of - support data

-shall be made available to the compliance

agency or the Office of Federal Contract
Compliance, at the'request of either, for
suck purposes as may be appropriate to
the fulfillment of their responsibilities
under ~Executive Order 11246, as
amended,

§ 60~2.13 Additional required ingredi-

ents of affirmative action programs.

Effective afirmative action programs
shall contain, but not necessarily be lim-
ited to, the following ingredients:

{a) Development. or reaffirmation of
the contractor’s equal employment op-
portunity policy in all personnel actions.

(b} Formal internal and external dis-
semination of the contractor’s policy.

(c) Establishment of responsibilities
for implementation . of the contracwrs
affirmative action program.

(d) Identification of problem areas.

(deficiencies) .- by - organizational units
and job classification. R

. (e) Establishment of goals and objec-
tives by organizstional units and job

olassification, mclucung timetables for-

completion.

(f) Developinent and execut.lon of ac-
tion oriented programs designed to elim-

"inate problems and further designed to

attain established goals and objectives.

(g) Design and implementation of in-
ternal sudit and reporting systems to
measure eﬂ’ecLiveness of the total pro-

. gram.
(h) Compliance or.personnel policies.

and practices with the Sex Discrimina-
tion Guidelines (41 CFR Part 60-20).

" (i) Astive support ‘of local and na-

tional community action programs and -

community . service programs, designed
te improve the employment opportunltlw
of minorities and women.

(j) Consideration of minorities a.nd
women not-currently - in the  workforce
having requisite skills who can be re-
cruited: through ' affirmative = action
measures. - .

§ 60-2.14 Compliance stalus.

No contractor's compliance status shall
bejudged alone by whether or not he
reachies his goals and meets his time-

_ tables, Rather, each contractor’s compli-

ance posturez shall -be reviewed. and de-

termined by reviewing the contents ot his

program, the extent of his adherence to
this program, and his good faith efforts
to make his program work toward the
realization of the program’s goals within
the timetables set for completion,  There
follows an -outline of examples of pro-
cedures . that contractors and Federal

agencies should use as a gudeline for’

establishing, implementing, and judging
an acceptable meatlve action program.
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Subpart C—Maethods of Implement-
ing the Requirements of Subpart B

§ 60-2.20  Development or reaffirma-
tion of the equal employment oppor-
lumty policy.

(a) The contractor’s policy statement
should indicate the chief executive offi-
cers' attitude on the subject matter, as-
sign overall responsihility and provide for
a reporting. and monitering procedure.

Specific items to.be mentioned should oy
- include, but not limited to:

(1) Recruit, hire, train, and promote
persons in all job classiﬂcat.ions without
regard to race, color, religion, sex, or

- national origin, except where sex is a8

bona fide occupational qualification.
(The term “bona fide occupational quali-
fication” has been construed very nar-
rowly under the Civil Rights Act of 1964.
Under Executive Order 11246 as amended
and this part, this term will be constirued
in the same manner.) .

¢2) Base decisions on employment 50
as to further the principle o! equal &
ployment opportunity.

(3) Insure that promotinn declsions

" are in accord with -principies of equal
employment oppottunity - by imposing.

only valld requiretirents for promouonal
opportunities,

(4) ‘Insure that- all personnel actions .

such as compensation, benefits, transfers,
layofls, return from: layoff, company
sponsored training, education, tuition as-
sistance, social and recreation programs,

will be administered without regard to

race, color, religion gex, or mtlona.l
origin -

: §60—2 21 - D:sacmmnuon of lhe povhcy

¢a) The contractor should disseminate
hiz policy internally a8 follows:

1 Include it in contractor 5 policy
manual. - .

(2) Publicize it in company hewspaper,
magazine, annual report and other media.

(3) Conduct special meetings with ex-
ecutivg, management, and ' supervisory

personnel to explain intent of policy and °

individual responsibility for effective lim-
plementation, making cléear the chief ex-
ecutive officer’s attitude.. :

' (4) Schedule special meetlngs with all
other employees to discuss policy and ex-

plain individual employee responsibilities. .

(5) . Discuss the polley thoroughly in
both employee orientation and manage-
ment tralning programs.

" (6) Meet with union ofilcials to inform
them ~of - polley, and request their
cuoperation

(7 'Include nondlscrimination clauses
in all union aegreements, and review all

contractual provisions to ensure they are

nondiscriminatory.

(8 Publish articles covering EEO pro-
grams, progress -reports,” promotions, .
etc, of mincrity and female employea B

in company publications, .

(9) Post the policy on company bul-
letin boards.

(10) - When employe&s are teatured in
product or consumer advertising, em-

ployee handbooks or similar publications
‘both: minority and nonmunority, men
" and women should be pictured. -

" execute “ the : assignmant.

(11) Communicate to empioyees the
existence of the contractors aMrmative

- action program and make available such

elements of his program as will enable
such employees - to know of and avall
themselves of its benefits.

(b) The contractor should dissemi-
nate his policy externally as follows:

(1) Inform all recrulting sources ver-
bally and {n writing 6f company policy,
stipulating - that these sources actively
recruit and refer minorities and women
for all positions ‘listed.

(2)  Incorporate the Equal Opportu-
nity clause in all purchase orders, leases,
contracts, etc., covered by Executive
Order 11246 as amended, and its im-
plementing regulations.

(3) Notify minority and women's or-
ganizations, community agencies, com-
munity leaders, secondary schools and |
colleges, 0f company  policy, . preferably
in writing. :

4)- Communicate to prospective em-
ployees the existence of the contractor's
.afirmative. action program and make
available such elements of his program
as.will enable such prospective employees
to know of and avail themselves of its
benefits.

(6) When employm are pictured in
consumer or help wanted advertising,
both minorities and.nonminority men
and women should be shown.

(6) Send written notification of com-
pany policy to all subcontractors, ven-
dors and suppliers requesting approprl-
ate action on.their part. -

§ 60—2 22 Reepomlbtlity l'or |mplemen
tation.

(a) An executive of the contractor
should be appointed as director or man-~
ager of company Equal Opportunity Pro-
grams. Depending upon - the size and
geographical alignment of the company, -
this may be his or her sole responsibility.

" He or she should be given the necessary

top management support and staffing to
His or . her
identity should ‘appear on-all internal -
aud external communications -on.'the

- company’s Equal Opportunity Programs.

His or her responsibilities should include,
but not necessarily be limited to: .
(1) Developing policy statements, af-
firmative action programs, internal and
external communication techniques.
(2) “Agsisting in the identiﬂcation of

' problem areas.

. (3) Assisting line management in ar-
riving at solutions to problems.

(4) Designing - and.  implementing
audit and reporting systems that will:

(i) Measure" eﬂe(.t.iveness of the con-
tractor's programs..

- D - Indicate need for remedial actlun.

(iil) Determine the degree to which the
contractor's zoals a,nd objecuvw have
been attained.:

(5) Berve as ua.laon between the con-
tractor and enforcement agencies,

(€). Berve as liaison between the. con-

- tractor and minority organizations, wom-

en's organizations and community action
groups concerned with employment op-
portunities of minorities and women.



() Keep management informed of
latest developments in the entire equal
opportunity area. :

(b) Line responsibilities should include,
but not be limited to, the following:

(1) Assistance in the identification of
problein areas and establishment of Jocal
and unit goals and objectives,

(2) Active involvement with ]geal
minority organizations, women's organi-

.zations, community ‘action groups and
community service programs.

(3) Periodic audit of training pro-
grams, hiring and promotion patterns to
remove impediments to the attainment of
goals and objectives,

-(4) Regular discussions with local
managers, supervisors and emplovees to
be certain the contractor's policies are
being followed. ”

(5) Review of the qualifications of all
employees to insure that minorities and
women are given full opportiuities for
transfers and promotions.

(6) Career counseling for all em-
ployees. .

(1) Periodic audit tc insure that each
location is in eompliance in area such as:

(i) Posters are properly displayed.

(if) All facilities, including company .

housing, which the contractor maintains
for the use and benefit of his employees,
‘are in fact desegregated. both in policy
and use. If the contractor provides fa-
cilities such as dormitories, locker rcoms
and rest rooms, they must be comparable
for both sexes. ’ .

(iii) Minority and:female employees
are afforded a full opportunity and are
encouraged to participate in all company
sponsored educational, training, recrea-
tional and social activities. . :

(8) Supervisors:should be made to
understand that their work performance
is being evaluated on the basis of their
equal employment opportunity ' efforts
and results, as well as other criteria.

(9) It shall-be a responsibility of
supervisors to take actions to prevent
harassment of employees placed through
affirmative action cflorts.

§ 60-2,23 Xdentification . of problem
areas by organizational units and job
classifications, ;

. (a)" An in-depth analysis of the fol-
lowing should be made, paying particular
attention to trainees and those categories
listed in § 60-2.11(d). . - ,

(1) Composition of the work force by

minority group status and sex. . .

(2) Composition of applicant flow by
minority group status and sex.

(3) The total selection process inelud- -

ing position descriptions, position titles,
" worker specifications, application forms,
interview procedures, test administration,

test validity, referral procedures,. final -

selection process, and similar factors.
(4) "Transfer and promotion practices.
(5) Facllities, company sponsored rec-
reation and social events,. and special
programs such as educational assistance.
(6) Seniority practices. and seniority
- provisions of: union contracts.
() Apprenticeship programs.
(8) All company training programs,
formal ‘and informal;
(9) Work, force atiitude.
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(10) Technical phases of compliance,
such as poster and notification to labor
unions, retention of applications, noti-
fication to subcontractors, etc.

(b)Y If any of the following items are
found in the analysis, special corrective
action should be appropriate.

(1} An underutilizatio’i” of minor-
ities or women in specifit work classi-
fications.'

(2)" Lateral and/or vertical moverment

of minority or female employees occur-

ring at a lesser rate (compared to work
force mix) than that of nonminority or
male employees. .

(3) The selection process eliminates
a significanily higher percentage of mi-
norities’ or women than nonminorities
or men., . :

- (4) Application and related preem-
ployment ferms not in compliance with
Federal legislation. .

(5) Position deseriptions inaccurate
in relation to actual functions and du-
ties.

(6) Tests and other - selection tech-

" nigues not validated as required by the

OFCC. Order on Emplovee Testing and
other Selection Procedures.

(7) Test forms not validated by loca-
tion, work performance and inclusion of
minorities and women in sample,

(8) Referral ratio -of minorities or
women to the hiring supervisor or man-
ager indicates a significantly higher per-
centage are being rejected as compared
to nonminority and: male applicants.

' (9) Minorities or women are excluded
from or are not participating in company
sponsored activities or programs,

(10) De facto segregation stiil. exists

at some facilities,

(11) Seniority provisions contribute to
overt or inadvertent diserimination, ie.,
a disparity by minority group status or
sex exists between length of service and
types of job held.

(12) Nonsupport of company policy by -

managers, supervisors or employees.
(13) Minorities or women underuti-
lized or significantiy underrepresented in
training or career .improvement pro-
grams. oo
"(14) No formal techniques established
for evaluating effectiveness ‘of EEO
programs. ' . )
(15) Lack ‘of access to suitable hous-
ing inhibits recruitment efforts and em-
ployment of qualified minorities,

(16) Lack of suitable transportation
(public or private) to the work place in-
hibits minority employment. ‘

(17) Labor unions and subcontractors

" not notifled of their responsibilities,

(18) Purchase orders do not contain
EEO clause. :
{19) Posters not on display.

§ 60-2.24 Development and execution
of programs, ’ ] o
(a)". The contractor should conduct de-
tailed, analyses of position descriptions
to insure .that they accurately.reflect
position functions, and are. consistent
for the same position from one location
to another. - :

(b) The contractor shouid validate
worker specifications by division, depart-
ment, location or other organizational
unit and by job category using job per-
formance criteria, Special attention
should be given to academic, expericnce.
and skill requirements to insure that the
requirements in themselves do not con-
stitute inadvertent discrimination. Spe-
cifications should be consistent for the
same job ‘classification in all locations
and should be free from bias as regards
to race, color, religion, sex, or national
origin, except where sex is a bons fide -
occupational ' qualification. Where re-
quirements screen out a disproportionate
number.of minorities or women such re-
quirements should be professionally
validaied 'to job performance,

(c) Approved - position descriptions
and worker specifications, when used by

-the contractor, should be made available

to all members of management involved
in the recruiting, screening, selection, and
promotion process. Copies ‘should ‘also
be distributed to. all recruiting sources.

(d) The contractor should. evaluate
the total selection process to insure free-

- dom from-bias r: 4, thus, aid the attain-

ment of goals aid objectives. :
(1) All personnel involved in the re-
cruiting, screening, selection, promotion,
disciplinary, and related processes should
be carefully selected and trained to in-

‘sure elimination of bias in all personnel

actions. -

(2) The contractor shall observe the
requirements of the OFCC. Order per-
taining .to  the validation of employee
tests and other. selection procedures.

(3) Selection technlques -other than
tests may also be improperly used so as
.to have the effect. of . discriminating
against minority groups and .women.
Such techniques include but’are not re-
stricted to, unscored interviews, unscored
or casual application forms, arrest rec--
ords, credit checks, considerations of
marital status or dependency or minor.
children, Where there exist data.sug-
gesting: that such unfair discrimination
or exclusion of minorities or women ex-
ists, the contractor should analyze his
unscored procedures and eliminate them
if they are not objectively valid,

(e} Suggested techniques to improve
recruitment - and increase the. flow of.
minority or female applicants follow: .

" (1). Certiin organizations such as the
Urban League, Job Corps, Equal Oppor-
tunity Programs, Inc., Concentrated Em-
ployment  Programs, .Neighborhood
Youth .Corps, Secondary  Schools, Col-
leges, and City Colleges with high minor-
ity enrellment, -the State Employment
Service, specialized” employment, agen-
cies, Aspira, LULAC, SER, the G.I.
Forum, . the: Commonwealth of Puerto.
Rico are normally prepared to refer mi-

snority applicants, Organizations. pre-

pared to refer, women with specific skills
are: National-Organization for Women,
Welfare Rights Organizations, ‘Women'’s
Equity Action League, Talent Bank from
Business and - Professional Women (in-
cluding 26 women'’s organizations), Pro-
fessional Women’s Caucus, Intercollegi-
ate Association of Umuversity Women,
Negro Women's sororities and service
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groups such as Delia Sigma Thels,
Alpha Kappa Alpha, and Zeta Phi Beta:
National Council of Negro Women,
Amcrican  Association of University
Women, YWQCA, and sectarian groups
such as Jewish Women's Groups, Cath-
olic Wormen's Groups and  Protestant
Women's Groups, and women's colleges.
In addition. comrnunity leaders as indi-
viduals shall be added to. recruiting
sources. )

(2) Formal briefing sessions should be
held, preferably on.company premises,
with representatives from these recruit-
ing sources. Plant tours, presentations by
minority and female employees, clear
and concise explanations of current and
future job- openings, position descrip-
tions, worker specifications, explanations
of the company’s selection process, and
recruiting ‘literature should be an in-
tegril part of the brieflngs. Formal ar-
rangements should be made {or referral
of applicants, followup with sources, and
fecdback on disposition ot applicants.

(3) Minority and female employees,
using procedures similar to subpara-
graph (2) of this paragraph, should be
actively encouraged to refer applicants.

(4) A special efort should be made to
include minorities and women on the
Personnel Relations staff. :

(5 Minority and female. employees
should be made available for participa-

_tion in Career Days, Youth Motivation

Programs, and related activities in their
communities.

(6) Active participation in ""Job Fairs”
is desirable. Company representatives so
participating should be given authority
to make on-the-spot commitments,

(7) Active recruiting programs should
be carried out at secondary schools, jun-
jor colleges. and colleges with predomi-
nant minority or female enrollments.

(8) Recruiting efforts at all schools .

should " incorporate . spccial efforts to
reach minorities and women.

(9) Special  employment programs
should be undertaken whenever possible.
Some possible programs are: L

(i} Technical and nontechnical co-op
programs with predominately Negro and
women's colleges.

(i) "After school” and/or work-study
jobs for  munority youths, male and
females. :

(1i1) Summer jobs for underprivileged
youth, male and fermnale. . .

(iv) Summer work-study programs for
male and female faculty members of the

predominantly minority -schools and -

coleges. .
(v) Mgtivation, training and employ-
ment programs for the hard-core unem-
ployed, male and Iemale. :
(10) - When recrulting brochures pic-
torially present work situations, the mi-

" nority and. female members of the work
Yorce should be included, especially when

such brochures are used in schoo! and
career programs.
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(111 Help wanted advertising should

‘be expanded W inciude the minority news

media and women's interest media on
a regular basis., .

({} The contractor should insure Lhat
minority and female employees are given
equal opportunity for promotion. Sug-
gestions for achieving this result include:

(1) Post or otherwise announce pro-
notional opportunities. )

(2) Make an invenlory of current mi-
-nority and female employees to deter-
mine academic, skill and experience level
of individual employees. .

(3) Initiate necessory remedial, Job
training and workstudy programs.

(4) Develop and implement formal
employee evaluation programs.

(5) Make certain “worker specifica-
tions” have been validated on job. per-
formunce = related criteria. . (Neither
minority nor female employees should
be required to possess higher qualifica-
tions than those of the lowest qualified
incumbent.) S .

(6> When apparently qualified minor-
ity or fem- - 2mployees are passed over
for upr. .. %ug, require supervisory per-
sonr’ . it submit written justification. -

-=s wstablish. formal career counsel -
x: programs to include attitude devel-
opment, education aid, job rotation,
buddy system and similar programs.

(8). Review seniority practices and
seniority clauses in union contracts to
insure such practices or ciauses are non-
discriminatory and do net have a dis-
criminatory effect.

(g) Make certain facilities and com-
pany-sponsored social- and recreation
activities are desegregated. Actively en-
courage all employees. to participate.

(h) Encourage child care housing and -
transportation programs appropriately
designed to improve the employment op-
portunities for minorities and women.

§60-2.25 Internal audit and reporting
Caystemss

(a) The contractor should- monitor
,ecords of referrals, placements,. trans-
fers, promotions and terminations at all
levels to insure nondiscriminatory policy
is carried out. ' .

(h) The: contractor should' require
formal reports from unit managers on a_
schedule basis as to degree to which
corporate or unit goals are attained and
timetables met. _

(¢) The contractor should review re-
-port resuits with all levels of manage-
ment, } ‘ o

(d) ‘The contractor should advise top
management of program effectiveness

. and submit recommendations to improve
unsatisfactory performance.
§ 60-2.26 Support of action programas,
(a) The contractor should appoint
key members of management to serve on
Merit Employment Councils, Community
Relations Boards and similar organiza-
tions.

(hy) The contractor should encourage
minorily and fcmale employees to par-
ticipate ' actively in National Alliance
of Businessmen pPrograms for youth
motivation.

(¢} The contractor “should support
vocational Guidance Institutes. Vesti-
bule Training Programs and similar
activities. -

(d» The contractor should assist sec-
ondary schools and colleges in programs
designed to enable minority and female
graduates of these institutions to com-
pete in the open employment market on
a more equitable basis, . '

(e} The contractor should publicize
achievements of minority  and ' female
employees in local and minority news
media. :

(f) The contractor should support -
programs developed by such organiza-
tions as. National Alliance of Business-
men, the Urban Coalition and other
organizations concerned with employ-
ment opportunities for minorities or
women.

Subpart D—Miscellaneous

§ 60--2.30 Uae of gouls.

The purpose of a contractor's estab-
lishment . and: use of goals is to insure
that he meet his afirmative action ob-
ligation. It is neot intended and should
not be used to discriminate against any
applicant or employee because of race. ’
color. religlon, sex, or national origin.

§ 60-2.31 Preemption.

. ‘To the extent that any State or local
laws, regulations or ordinances, includ-
ing those which grant special benefits to
persons on ‘account of sex, are in con-
flict' with Exécutive Order .11246. as -
amended, or with the requirements of
this part, we will regard: them as pre-
empted under the Executive order.

§ 60-2.32 ' Supersedure.

All orders, instructions, regulations,
and ' memoranda’ of ' the Secretary  of
Labor, other officials of the Department
of Labor and contracting agencies are
hereby superseded. to the extent. that
they are - inconsistent herewith. includ-
ing a previous Order No. 4” from this
Office dated January 30, 1970, Nothing
in- this part is intended to amend 41
CFR 60-3 published in the FEDERAL
REGISTER on October 2, 1971 or Employee
Testing and Other Selection Procedures
or 41 CFR 60-20 on Sex Discrimination
Guidelines, . i .

Efective date. This part shall become
effective on the date of its publication
in the FEDERAL REGISTER (12-4-T1).

Signed at Washington, D.C., .this 1st
day of December 1971. : B

J..D. HopGsoN,
Secretary of Labor.
Horace E. MENASCO,
. Acting Assistant Secretary
Jor Employment Standards.
. JOHN L. WILKS,
‘ Director, Ofilce of
‘Federal Conlract Compliance.
[FR Doc.71-17789 Filed 12-3-T1;8:61 am] .
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CHAPTER 60 ..
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George P. Shultz, Secretary

- Dl -
U.S. DEPARTMENT OF LABOR

WasHinGgTON, D.C. 20210

Office of Federal Contract Compliance,

CONTRACT COMPLIANCE

Equal Employment Opportunity, Department of Labor

-al Register, Vol. 35, No. 111 -- Tuesday, June 9, 1970)

John L. Wilks,

Director

Title 41—PUBLIC CONTRACTS
AMD PROPERTY MANAGEMENT

Chapter 60—COffce of Faderal Con-
tract Compliance, Equal Employ-
ment Opportunity, Department of
Labar

PART 60-20—SEX DISCRIMINATION
GUIDELINES

On January 17, 1969, proposed guide-
lines were published at 34 FR. 768 to

gmend Chapter 8¢ of Title 41 of the
Code of Federal Regulations by adding a
new Part 60-20, Persons interested were
given an opportunity to file written data,
views, or argument concerning the pro-
posals, Also, oublic hearings were held
on August 4, 5, and 6, to receive oral
presentations from inierested persons.
Having oconsidercc all relevent ma-
terial, 41 CPFR Chapter 80 is hereby
amendeqd by adding = new Part 60-20 tu
reed as follows: -
Sec.
60-20,1
60-20.2
60-20.3
60-20.4
60-20.5
60-20.6

Title and plll‘pudd
Recruitment sid advertisement.
Job policier s pra.ctlces

Diserimitnat,
Affirmaisve Fo
AUTHORITY; The provisions of this Part
80-20 lmsued under aec. 201, B.0. 11246, 30
P.R, 12318, rad T, 11376, 33 F.R. 14303.

§ 60~20.1 Titde and purpdse.

The purpose «f ..+ provisions in this
part is to set e interpretations
and guidelines ice of Federal
Contract Com 4 ‘;ximg the tm-
plementation «- 3 Dredey 11375
for the promoei’ . mr o7 equal
cpportundtics employed

Cwith Covernment
dtrm'taxc or with
tepalors perforin-

or seeking em i
contractors an.

ing under feds stedt constauction
contracts, with i to sex, Experi-
" gpea hes Indle ial provlems
related to the ©r atatiof of Byecu-
tive Order 1 uire o dafindtive
treatment beyorx : terms of the order
‘theelf. ihese interoriistions are i be

read in compection with exdstlng regula~
Hons, set forth in Part 80-1 of this
chapter.

8 60-20.2 Recruitniont
o ment.

"(a) Employers engaged in recruiting
activity must-recruit employees of both
sexes fo- all jobs unless sex 1s a bons
fide occupational qualification.

snd  advertise-

(h) Advertisement in newspapers and-

other medis for employment must not
express & sex preference unless sex is a
bona fide cccupational qualification for
the Job, The placement of ax advertise-
ment in <olumns headed ‘Male” cr
“Female” will be considered &n exores-
slon of a preference, limitation, specifica-
tion, or.discrimination based oh sex.

§ 60-20.3 Job policies and practices.
Y

(a) Written personnel policies relating
to thid subject ares must expressly in-
dicate that there-shall be no discrimina-
tior sgainst. employees on gccount of sex.
If the employer deals with a bargairing
representative’ for' his employees and
thepe i5,a written agreement on condi-
ttons of employment, such agreement
shall not be - inconsistent -with these
guidelines,

()] Em,ploxe&s of both sexes shall have
an. equal opportunity to any available
job that he or she is qualified to perform,
unléss sex is 'p bona fide occupational
qualification. .

Norx; In, moat (Jovernment contract work’

there are only Umited instances where valid
reagops can ba expected to exist which would
Justiby the exclusicn of all men or all women
from any given job.

- (¢) The’employer must not make any .

disfinctfon 'bared upon sex "in emiploy-
ment oppdrtunittes, wages, houss, or
other conditiohs of employment. In the
area of enployer contributions for insur-
ance, pensions, welfare programs and
other similar “fringg benefits” the em-
ployer will .ot be considered to have
violated these guitielinea i his contribu-
tions are the same for men and womert or
if the res¥ting benéflts are equal.

) “Ang distinction between married
angé. unmarried persons of one sex thaf
i not made between married and un-
married persons of the opposite sex will
be consldered to be s distinction made
on the besis of sex, Simiiarly, ap em-
ployerianust ugh dey employmsént to
womer with yo children uniess it has
the same axclustonsry policies for men;
_or terminate an employee of one sex in
s ‘pagilcmlar  job | classificaddon. upon
reaching . cirtain age un.l%s the same

“rule iz drplicable to members of the .

apposite sx.
(#) .The employer’s policies and nprac-

tioes must asdure mppropriate physical
- facilitigs: to bo&

may not fof hire men or wemen, or

dexgy ‘shem n: women;a pardcular-joh

because there are po restroom Or asso-
" clated facliities, unless the smployer 1s

abls to dboty that the construction of

the’ fecilitied Bwotld be unreswonable for

gih ha&@nﬂﬁsexomim expehss or Mok

of sp&se,

sexes. The efgplayer,

{f) (1) An employer must not deny a
female employee the right to any job
that she is qualified to perform in reli-
ance upon a Btate “protectlve” law. For
example, such laws include those which
prohibit women from performing in cer-
tain types of occupations (e.g., a bar-
tender or a core-maker); from working
at Jobs requiring more than a certain
number of hours; and from working at
Jobs that require iifting or carrying
more than designated weights.

(2) Such legislation was intended to’
be beneficial, but, instead, has been foumd
to result in rastricting employrent op-
portunities for men and/or women. Ac-
cordingly, it cannot be used as a basis
f4. denying employment or for establish-
ing sex’ as a bona fide occupational
qualification for the job.

8) (1) Women shall not be penalized
in their conditions of employment be-
cause they require time away from work
on account of childbearing. When, un-
der the employer's leave policy the
female employee would qualify for leave,
then childbearing must be considered by
the employer {0 be a justification for
leave of absence for female employees
for s reasonable period of time. For ex-
ample, if the female employee reets the
equally applied minimum - length of
service requirements for leave time, she
must be granted a reasonable leave on
account of childbearing. The conditions
applicable to her leave (other than the
length: thersof): and to- her retura to
employment, shall be in accordance with
theunmayeraleavepouw

(2) @ the emplcyer has mno leave
policy, childbearing must be considered
by the ernployer to be a justifieation for
a leave of absence for a femule employee
for a reasonable period of time. Follow-
ing childbirth, and upon signifying her
intent to return within a reasonable time,
such female employee shall be reinstated
to her original job or to a position of
like status and pay, without loss ot
service credits. -

(h) The employer must not specily
any differences for male and female em-
ployees on -the basis of sex in_either
mgndatory or optional retirement age.

1) Nothing in these guidelines shall
be interpreted to mean that differences
in capabilities for job assignments do

not, exist-among ‘individuals and - that

such distinctions may not be recognized

by the employer in making specific as-

asignments. The purpose of these guide-
lines 1= to insure that such distinctions
are not based upon sex. '
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§60-20,4 Scuiority systean.

Where they exist, serdority lines and
lists must not be based solely upon sex,
Where suth a separation hag existed, the
emiployer must eliminate ‘this distinc-
tion. :

§ 60-20.5 Discriminatory wages.

(a) The employer's wages schedules

must not be related to or based on the
sex of the employees,
+ Notz. The more obvidus cases of discrimi-
nation ‘exist where employeea of different
sexet are pald different wages on jobs which
requirs substantially equsal skill, effort and
responsibfity and are performed under stm-
1lar worklgr gonditions,

(b) The employer may not discrim-
msatorily restolct one sex to certain job
classifications. In such a situatiom, the
employer must take steps to make jobs
avallable to all qualiied employees ir
all classifications without regard to sex.
(Example: An electrical manufacturing
company may have a produetion divi-
sion with three functlonal units: Qne
(assembly) all female; another (wiring),
all male; and a third (circuit boards),

RIC
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&lso all male. The highest wage attaln-
able in the assembly unit is considerably
less ihan that in the circuit board and
wirlng units. In such & case the em-
ployer must take steps to provide qual-
ifled female employees opportunity for
placement in job openings in the other
two units.)

(c) To avoid overlapping and conflict-
ing administration the Director will con-
sult with the Administrator of the Wage
and Hour Administration before issuing
an opinion on any matter covered by
both the Equal Pay Act and Executive
Order 11246, as amended by Exccutive
Order 11375. B

§ 60-29.6 Aflirmautive action.

(a) The employer shali take afirma-
tive action to -recruit women to apply
for those Jobs where they have been
previously excluded.

NoTe. This can be done by various meth-
ods. Examples include: (1) including in {tin-
eranNes of pecrulting irips women's collegen
where graduntes with skfliy destred by the
employer can be found, and female students
of coeducational Institutions and (2) de-
BIgNing advertisements to indicate 'that
women will be consldered equally with men
for jobae.

{b)’ Women have not been typically
found in significant numbers in man-
egerent. 'In many companies manage-
ment treinee programs are one of the
ladders to’ management positions. Tra-
ditionally, few, i ahy, women have been
admitted into theset programss. An im-
portant element of affirmative action
shall be & commitment to include women
candidates in such programs.

(¢) Distinctions based on sex may not
be made in other training programs.
Both sexes should have equal access to
all training programs and affirmative ac-
tion programs should require a demon-
stration by the amployer that such ac-
cess has been provided,

Effective date. This part i3 effective
June 9, 1970,

Sighed at’ Washingron, D.C.. this 2d
day of June 1970.

Grxorar P. BHULYZ,
Secretary of Labvor.

(F.R. Doc. 70-7115; Flled, June 8, 1870;
8:47a.m.]
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U.S. DEPARTMENT OF LABOR

OFFICE OF FEDERAL CONTRACT COMPLIANCE

WASHINGTON, D.C. 20210

CHAPTER 60 -- Office of Federol Controct Complionce,
Equol Employment Opportunity, Deportment of Lobor

(Reprint from Federal Register, Vol,.36, No.192- Saturday, October 2,

1971)

PART 60-3 Employee Testing & Other Selectien Procedures

Title 41—PUBLIC CONTRACTS
AND PROPERTY MANAGEMENT

Chapter 60—Office of Federal Con-
tract Compliance, Equal Employ-
ment Opportumfy, Department of
Labor

PART 60-3—EMPLOYEE TESTING
AND OTHER SELECTION PROCEDURES

On April 21, 1971, noti¢e of proposed
rule making was published in the FEpERAL

REGISTER (36 P.R. 7532) with regard to

nding Chapter 60 of Title 41 of the

e of Federal Regulations by adding a
new Part 60-3, dealing with employee
testing and other selection procedures.
Interested persons were given 30 days In
which to submit written comments, sug=-
gestions, or objections regarding the pro-
posed amendments.

Having considered all relevant mate-
rial submitted, I have decided to, and do-
hereby amend Chapter 60 of Title 41 of
the Code of Federal Regulations by add-
ing a new Part 60-3, reading as follows:
Bec.
60-3.1
60-3.2
60-3.3
60-3.4

Purpose and scope.

Test defined.

*Violations of the Executive order.

Evidence of validity; meaning of

. technically feasible.

Minimum standards for validation.

Preséntation of evidence of valldity.

Use of other valldity studies.

Asgumption of validity.

Continued use.of tests.

Employment agencles and state em-
Dloyment services. .

Disparate treatment.

Retesting.

Other selection technlques

Affirmative action.

Recordkeeping. -

Sanctions,

Exemptions.

Effect on
regulations.

AuTtHoriTY: The provisions of this Part
60-3 are issued under secs. 201, 265, 208(a),
301, 303(s), 303(b), and 403(b) of Executive
Order 11246, as amended, 30 F.R. 12319; 32
F.R, '14303; 34 F.R. 12986; §80—l .2 of Part
60-1 of this chnpt.er

60~3.6
60-3,6"
60~3.7
60-3.8
60-3.9
00-3.10

60-3.1%
60-3.12
80-3.13
60-3.14
60-3.15
60-3.18
60-3.17
60-3.18 and

. other rules ‘
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§ 60-3.1 Purpose and scope.

(&) This order is based on the belief
that properly validated and standardized
employee selection procedures can sig<
nificantly contribute.to the implemen-
tation of nondiscriminatory personal

policies, as required by Executive Order
1124v, as amended. It is also recognized
that professionally developed tests, when
used in conjunction with other tools of
personnel assessment and complemented
by sound programs of job design, may
significantly aid in the development and
maintenance of an efficient work force
and, indeed, aid in the utilization and
conservation of humean resource
generally.

(b) (1) An examination of charges of
discrimination filed with the Office of
Federal Contract Compliance and an
evaluation of the results of its compli-~
ance activities has revealed & decided
increase in total test usage and & marked
_increase in testing practices which have
discriminatory effects, In many cases,
contractors have come to rely almost ex-
clusively on tests as the basis for making
the decision to hire, to promote. to trans-
fer, to train, or to retain with the result
that candidates are selected or rejected
on the basis of test scores. Where tests
are ' so used, minority candidater fre-
quently experience disproportic::ately
high rates of rejectidn by failing to attain
score levels that have been established as
minimum standards for qualification.

(2) It has also become clear that in
meany instances contractors are using

_tests as the basis for empleyment deci-

sions without evidence that they are valid
predictors of employee job performance.
Where evidence in support of presumed
relationships ‘between' test performance
and job behavior is lacking, the possibil-
ity of discrimination in the application of
test ‘results must be recognized. A test
lacking demonstrated validity, i.e., hav-
ing no known significant relationship to
job behavior, and yielding lower scores

for classes protected by Executive Order

11246, as amended, may - result in the
rejection of many who have.n«cessary
qualifications for successful work
performance. '

(¢) Section 202 of Executive Order
11246, as amended, requires each Gov-
ernment contractor and subcontractor
to take affirmative action tc insure that
he will not discriminate against any em-
ployee or applicant for employment be-
cause of race, color, religion, sex, or na-
tional origin, This order is designed to
serve &s a set of standards for contractors
and subcontractors subject to Executive
Order 11246, as amended, in determining
whether their use of tests conforms with
the requirements of the Executive Order.”

§ 60~3.2 Test defined.

For the purpose of this order, the term
“text” is defined as any paper-and-pencil
or performance measuré used as & basis
for any employment decision. This order
applies, for example, to ability tests
which are designed to measure eligibility
for hire, transfer, promotion, training,
or retention. This definition includes, but
is not restricted to, rheasures of general
intelligence, mental ability and learning
ability; specific intellectual abilities;
mechanical, clerical and other aptdtudes,
dexterity and coordination; knowledge
and proficiency: occupational and other
interests; and attitudes, personality or
temperament. The term ‘test” also
covers all other formal, scored, quantified
or standardized techniques of assessing
job suitability including, for example,
personal history and backgroind re-
quirements which are specifically used as
a8 basis for dualifying or disqualifying
applicants or employees, specific educa~
tional ‘or work history requirements,
scored interviews, biographical informa-
tion blanks, interviewers' rating scales
and scored:application forms. The term
“test’’ shall not include other selection
techniques discussed in § 60-3.13.

§ 60-3.3 Violation of Executive order.

A contractor regularly using a test
which has adversely affected the oppor-
tunities of minority persons or women
for hire, transfer, promotion, training,
or retention violates Executive Order
11246, as amended, unless he can dem-
onstrate that he has validated the ‘test

. pursuant to the reqmrements of this

part.

1 Except for the necessary differences In
language arising irom the different . legal
authority. of the two agencles and for rea-
sons of clarity, this order and the Guldelines
on Employee Selection Procedures, issued
earller by the Equal Employment Oppor-
tunity Commission (35 F.R. 12333, Aug. 1,
19'70) are intended to impose the same basic
requirements on perimns and -contractors
“covered by each of them.
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§ 60~-3.4 Evidence of validity; meaning
of technically feasible.

(a) Each contractor using tests to se-
lect from among candidates for hire,
transfer, promotion, training, -or reten-
tion shall have available for inspection
evidence that the test is being used in
a manner which does not violate § 60-3.3.

(b) Where technically feasible, a test
should be validated for each minority
group with which it is used; that is, any
differential rejection rates that may ex-
ist, based on a test, must be relevant
to performance on the jobs in question.

(¢) The term ‘'technically feasible”
as used in paragraph (b) of this section
and elsewhere in this part means hav-
ing or obtaining a sufficient number of
minority individuals to achieve findings
of statistical and practical significance,
the opportunity to obtain unbiased job
performance criteria, etc. It is the re-
sponsibility of the persons claiming
absence of technical feasibility to dem-
onstrate evidence of this gabsence.

(1) Evidence of a test’s validity should
consist of empirical data demonstrating
that the test is predictive of or signifi-
cantly correlated with important ele-
ments of work behavior which ¢omprise
or are relevant to the job or jobs for
which candidates are being evaluated.

(2) If job progression structures and
seniority provisions are so established
that new employees will probably, within
a reasonable period of time and in a
great. majority of cases, progress to a
higher level, it may be considered that
candidates are being evaluated for jobs
at that higher level, However, where job
progression is not so nearly automatic,
or the time span is such that higizcl iavel
jobs or employees’ potential may he ex-
pected to change in significant ways, it
shall be considered that candidzies are
being evaluated for a job at or near the

entry ievel. This point-is made to under-

score the principle that attainment of
or performance at'a higher level job is a

rclevant criterion in vilidating employ-;

ment tests only wiien there is a. high
probability that persons empléyed will
in fact attain that higher levél job within
a reasonable period of time.

(3) Where a test is to be used in dif-
ferent units of a multiunit organization
and no significant differences exist be-
tween units, Jjobs, and applicant popu-
lations, evidence obtained in one unit

may suffice for .the others, Similarly, .

where the validation process requires the
collection of data throughout & -multi-
unit organization, evidence of - Validity
specific to esch unit may not be réquired.
There may also be instances where evi-
dence of validity .is appropriately ob-
tained from other companies in the same
‘industry. Both in this instance and in

the use of data collected throughout a.
multiunit organization, evidence of valid- .

ity specific to each unit or company may
not be required provided that no signifi-
cant differences exist between rompa-
nies, units, jobs, and applicant popula-
tions,

§ 60-3.5 Miniraum standards for vali-
dation. -

'(a) For the purpose of satisfying the
requirements of this part, empirical evi-

- E2 -

derice in suppert of a test's validity must
be based en studies employing generally
accepted procedures for determining cri-
terlon-related validity, such as those de-
scribed in ‘‘Standards for Educational
and Psychological Tests and Manuals,”
published by the American Psychological

- Association, 1200 17th Street NW., Wash-

ingion, DC 20036. Evidence of content or
construct validity, as defined. in that
publication, may also be appropriate
where criterion-related validity is not
feasible. IHowever, evidence for content
or construct validity should be accom-
panied by sufficient information from
job analyses to demonstrate the rele-
vance of the content, in the case of job
knowledge or proficiency tests, or the
construct, in the case of trait measures.
Evidence of content validity alone will be
acceptable for well~-developed tests that
consist of suitable samples of the essen-
tial knowledge, skills or behaviors com-
posing the job in question. The types of
knowledge, skills or behaviors contem-

plated here do not include those which -

can be acquired in a brief orientation to
the job. In the case of personal history,
background, educational, and work his-
tory requirements which are specifically
used as a hasis for qualifying or dis-
qualifying applicants (see § 60-3,2), evi-
dence of content or construct validity
may be sufficient.

(b) Although any appropriate valida-
tion stralegy may be used to develop such
empirical evidence, the following mini-
mum standards, as applicable, must be
met in the research approach and in the
presentation of results vthich constitute
evidence of validity;

(1) . Where a validity study is con-
ducted in which tests are administered
to applicants, with criterion data col-
lceted later, the zampis 0f subjects must
be representative of the normal or typical
candidates group for the job or jobs in
question. This further assumes that the
applicant sample is representative of the
minority population available for the job
or jobs in question in the local labor mar-
ket. Where a validity study is conducted

in which tests are administered to

present employees, the sample must be
representative. of the minority groups
currently included in the applicant popu=-
lation. If it is not technically feasible to
include minority employees in validation
studies conducted on the present work
foree, the conduct of a validation study
without minority candidates does not
relieve any contractor of his subsequent
obligation for validation when inciusion
of ‘minority candidates becomes techni-
cally feasible, :

(2) Tests must be administered and
scored under controlled and standardized
conditions, with proper safeguards. to
protect the security of test scores and to
insure that scores do not enter into any
judgments of employee adequacy that
are to be used as criterion measures.

(3) The work behaviors or other cri-
teria of employee adequacy which the
test is intended to predict or identify
must- be fully described; and, addition-
ally, in the case of rating techniques, the
appraisal form(s). and Instructions to
‘the rater(s) must be included as a part
of the validation evidence. Such criteria

may include measures ovher than actual
work proficiency, such as training time,
supervisory ratings, regularity of attend-
dance and tenure. Whatever criteria are
used they must represent major or
critical work behaviors as revealed by
careful job analyses.

(4) In view of the possibility of bias
inhe_rent in subjective evaluations, su-
pervisory rating techniques should be
carefuily developed, and the ratings
should be closely examined for evidence
of bias. In acdition, minorities or women
might obtain unfairly low performance
criterion scores for reasons other than
supervisors' prejudice, as, when, as new
employees, they have had less oprortu-
nity to learn job skills, In genera:i, all
criteria must be examined  to ensure
freedom from factors which would un-
fairly depress the scores of minority
groups or women.

(5) Data must be generated and re- -
suits separately reporied for minority
and nonminority groups wherever tech-
nically feasible, Where a minority group
is sufficiently large to constitute an tden-
tifiable factor in the local labor market,
but validation data have not been de-
veloped and presented separately for that
group, evidence of satisfactory validity
based on other groups. will be regardec
as only provisional compliance with this
order pending separate validation of the
test for the minority group in question
(see §60-3.9). A test which is differen-
tially valid may be used in groups for
which it is valid but not for those in
which it is not valid. In this regard, where
a test is valid for two groups but one
group cheracteristically obtains higher
test scores than the other without a cor-
responding difference in job perform-
ance, .test results must be applied so as
to predict the same probability of job
success in both groups.

(c) In assessing the utllity of a test
the following considerations will bte
applicable: '

(1) The relationship between the test
and at least one relevant criterion must
be statistically significant. This ordi-

‘narily means that the relationship shoula

be sufficiently high as to have a proba-

‘bility of no more than 1 to 20 to have

occurred by change. However, the use of
a single test as the sole selection device,
when that test is valid against only cre
component of job performance, will b:
scrutinized closely. - .
(2) In addition to statistical signifi-
cance, the practical significance of phe re-
lationship between the test and crltgnon
should also be considered. The magnitude
of the relationship needed for practical
significance or usefulness is affected by
several factors, including:- . '
(i) The larger.the proportion of ap-  :
plicants who are hired for or placed on
the job, the higher the relationship needs
to be in order to be practically useful.
Conversely, a relatively low relationship
may prove useful when proportionately
few job vacancies are available; :
- (ii) The larger the proportion of ap-
plicants who become satisfactory em-
ployees when not selected on the basis of
the test, the higher the relationship needs
to be between the test and a criterion of
Job success for the test to be practically
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useful. Conversely, & relatively low rela-
tionship may prove uscful when propor-
tionately few applicants turn out to be
satisfactory,;

(ili) The smaller the economic and
human risks involved in hiring an un-
qualified applicant relative to the risks
entailed in rejecting & qualified applicant.
the greater the relationship needs to be
in ordev to be practically useful. Con-
versely, a relatively low rclationship may
prove useful when the former risks are
relatively high.

§ 60-3.6 Prescntation of
validity.

The presentation of the rcsults of a
validation study musi include statistical
and, where appropriate, graphic repre-
sentations of the relationships between
the test and the criteria, permitting judg-
ments of the test's utility in making pre-
dictions of future work. behavior. (See
% 60-3.5(c), concerning assessing utility
of ~ test.) Average scores:for all tests and
criteria must be reported for all relevant
subgroups, including minority and non-
minority groups where differential vali-
dation is required. Whenever statistical
adjustments are made in validity results
for less than perfect reliability or for re-
striction of score range in the test or the
criterion, or both, the supporting evi-
dence from the validation study must be
presented in detail, Furthermore, for
each test that is to be established or con-
tinued as an operational employee selec~
tion instrument, as a result of the valida-
tion study, the minimum acceptable cut-
off (passing) score, if any, on the test
must be reported. It is expected that each
operational cutoff score will be reason-
able and consistent with normal expecta-
tions of proficiency within the work force
or greiap on which the study was
conducted.

§ 60-3.7 Use of other validity studics.

In cases where the validity of a test
cannot be determined pursuant to
%8 60-3.4 and 60-3.5 (e.g., the number
of subjects is less that that required
for a technically adequate validation
study, or an appropriate criterion meas-
ure cannot be developed), evidence from
validity studies conducted in other or-
ganizations, such as that reported in test
manuals and professional litercture, may
be considered acceptable wheii. /8) The
studics pertain to jobs whigia are com-
parable (i.e., have basically the same
task elements), and (b) there are no
major differences in contextual variables
or sample cemposition which are likely
to atfect significantly validity. Any con-
tractor citing evidence from other valid-
ity studies as evidence of test validity
for his own jobs must demonstrate that
hc meets requirements in paragraphs (a)
and (b) of this section.

§ 60-3.3 Assuhlplion of validity.

(a) Under no circumstances will the
general reputation of a test, its author or

evidence  of

- its publisher, or casual reports of test

utility be accepted in lieu of evidence
of validity, Specifically ruwed out are;
Assumptions of validity based on test
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names or descriptive labels; all forms of
promotional literature; data bearing on
the frequency of a test's usage; testi-
monial statements of sellers, users, or
consultanis; and other nonempirical or
anecdotal accounts of testing practices
or testing outcomes.

(b) Although profcssional supervision
of testing activities mav help greatly to

insure technically soun:! and nondiscrim- °

tnatory test usage, such involvement
alone shall riot be regarded as constitut-
ing satisfactory cvidencc of test validity.

§ 60~3.9 Continucd usc of tests.

Under certain conditions where vali-
dation is required by this order, a con-
tractor may be permitted to continue the
use of a test which is not at the moment
fully supported by the required evidence
of validity. If, for example, evidence of
criterion-related validity in a specific
sctting is technically feasible and re-
quired but not yet obtained, the use of
the test may continue: Provided: (a)
The contractor can cite substantial
evidence of validity as described in § 60—
3.7 (a) and (b); and ¢b) he has in
progress validation procedures which are
designed to produce, within a reasonable
time, the additional data required. It is
expected also that the contrzctor may
have to alter or suspend test cutoff scores
so that score ranges broad enough to per-
mit the identification of criterion-related

“validity will be obtained.

§ 60-3.10 Eniployment agencies
state emiploynient services.

A contractor utilizing the services of
any private employment agency, state
employment agency or any other per.on,
agency or organization engaged in the
selection or evaluation of personnel
which makes its selections or evaluations
of personnel wholly or partially on the
basis of the results of any test shall have
available evidence that any test used by
such person, agency or organization is in
conformance with the requirements of
this order.

§ 60-3.11 Disparate treatment.

The principle of disparate or unequal
treatment must be distinguished from the
concept of' test. validation. Disparate
treatment, for example, occurs Where
members of a group protected by Execu-
tive Order 11246, as amended, have been
denied the same opportunitles for hire,

and

transfer or promotion as have been made .

available to other ‘employees or appli-
cants. Those employees or applicants
who. ¢an. be shown {o have been
denied equal treatment because of prior
discriminatory practices or policies must
at least be afforded the same opportuni-
ties as had existed for other employees
or applicants during -the period of dis-
crimination, Thus, no new test or other
employee selection standard can be im-~
posed upon -an individual or class of
individusals protected by Executive Order
11246, as amended, who, but for this prior

‘discrimination, would have been granted

the opportunity to qualify under less
stringent selection standards previously
in force. :

§ 60-3.12 Rctesting.

Contractors should provide an oppor-
tunity for retesting and reconsideration
to earlier “‘failurc” candidates who have
availed themsclves of more training or
experience. In particular, if any applicant
or cmployee during the course of &an
interview or other employment procedure
claims more education or experience,
that individual should be retested.

§ 60-3.13  Other selection techniques.

. Selection techniques other than tests,
as defined in § 60-3.2, may be improperly
used so as to have the effect of discrim-
inating against minority groups or
wormen. Such techniques include, but are
not restricted to, unscored or casnal
interviews, nscored application forms
and unscored personal history and back-
ground rcquirements not used uni-
formly as a basis for qualifying or dis-
qualifyving applicants. Wherc there are
data suggesting cmployment discrimina-
tion, the contractor may be called upon
to present evidence concerning the valid-
ity of his unscored procedures regardless
of whether tests arc also used, the cvi-
dence of validity being of the same types
referred to in §§ 60-3.4 and 60-3.5. Data
suggesting the possibility of discrimina-
tion exists, for example, when there are
higher rates of rejection of minority
candidates than of nonminority candi-
dates for the samc job or group of jobs
or when there is an underutilization of
minority group personnel among present
employecs in certain types of jobs. If the
contractor is unable or unwilling to per-
form such validation studies, he has the
option of adjusting employment procc-
dures so as to eliminate the conditions
suggestive of cmployment discrimination.

§ 60-3.11  Affirmuative action,

Nothing in this order shall he inter-
preted as diminishing a contractor's obli-
gation under both title VII of the Civil
Rights Act of 1964 and Exccutive Order
11246, as amended, to take affirmative
action to ensure that applicants or em-
ployees are treated without regard to
race, color, religlon, scx, or national
origin. Specifically, where substantially
cqually valid tests can be used for a given
purpose, the contractor will be expected
to use the test or battery of tests which
will have the least adverse cffect on the
employment opportunities of minoritics
or women. Further, the use of tests which
have been. validated -pursuant to this
order does not relieve contractors of their
obligation to take affirmative actlon to
afford employment and training oppor-
tunities to members of classes protected
by. Executive Order 11246, as amended.

§ 60-3.15 Recordkeceping.
Each  contractor shall maintain, and

* submit upon request, such records and

documents relating to the nature and
use of tests, the validation of tesis, and
test results, as may be required under the
provisions of this chapter and under the
orders and directives issued by the Office
of Federal Contract Compliance.
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§ 60~3.16 Sanctions.

(a) The use of tests and other selec-
tion techniques by contractors as qualifi-
cation standards for hire, transfer, pro-
motion, training or retention shali be
examined carefully for possible indica-
tions of noncompliance with the require-
ments of Executive Order 11246, as
amended,

(b) A determination of noncompliance
pursuant to the provisions of this part
shall be grounds for the imposition of

. sanctions under Executive Order 11246,

as amended.
§ 60-3.17 Eseniptions.

(8) Requests for exemptions from this
order or any part thereof must be made
in writing to the:Director, Office of Fed-
eral Contract Compliance, Washington,
D.C., and must contain a ‘statement of
reasons supbporting the request; Such re-
quest shall' be forwarded through and
shall contain the indorsement of the
head of the contractirg-agency. Exemp-
tion may be granted for good cause,

(b) The requirements of this part
shall not apply to any contract when the
head of the contracting agency deter-
mines that such contract is essential to
the national security and that its award
without complying with such require-
ments is necessary to the national secu-
rity. Upon making such a determination,
the agency head will notify the Director,
in writing, within 30 days. :

§ 60-3.18 Effect of this part on other
rules arid regulations.

(a) All orders, instructions, regula-
tions, and memoranda of the Secretary
of Labor, other officials of the Depart-
ment of Labor and contracting:agencies
are hereby superseded to the extent that
they are inconsistent herewith.

(b) Nothing in this part shall be inter-
breted to diminish the present contract
compliance review and complaint inves-
tigation programs.

Effective date. Thiis part sh,ail become
effective on the date of its publication
in the PEDERAL REGISTER (10-2-71) .

Signed at Washington, D.C,, this 27th
day of September 1971.

J.D. HODGSON,
‘ Secretary of Labor.

[FR Doc.71-14457 Filed 10-1-71;8:46 am]
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Public Law 88-352
88th Congress, H. R. 7152
July 2, 1964

TITLE VI--NONDISCRIMINATION IN FEDERALLY
ASSISTED PROGRAMS

Sece. 601. No person in the United Staftes shall, on the ground of
race, color, or national origin, be excluded from participation in, be
denied the benefits.of, or be subjected to discrimination muder any
prograni or activity receiving Federal financzal 4 i,

Sre. 602, Faweh Federal departnivnt and ageiery wiich isempowered
o exlend Federal financial assistance to any programn or activity, by .
way of-grant, loan, or contract other than a contract of insurance
or guaranty, is authorized and directed to effectuate the provisions of
section 601 with respect to such program or activity by issning rules,

ﬁcal)ility which shall be consistent
with achievement of the objectives of the statute authorizing the
finaneial assistance in connection with which the action is taken.
No such rule, regulation, or order shall become effective unless and
until approved by the President. Compliance with any requirement
udopt‘eg pursuant to this section may be effected (1) by the termina-
tion of or refusal to grant or to continue assistance under such program
or activity to any recipient as to whom there has been an express find-

ing on the record, after opportunity for hearing, of a failure to comply
with such requirement, but such termination or refusal shall be limited
to the particular political entity, or part thereof, or other recipient’
as to whom such & finding has been made and, shall be limited 1n its
effect to the particular program, or part thereof, in which such non-
complinnce has been so found, or (2) by any other means authorized
by law: Provided, however, That no such action shall be taken untii
the department or :qf;ency concerned has advised the approprinte person’
or persons of -the failure to comply with the requirement and has
determined that compliance cannot be secured by voluntary means.
In the case of any action terminating, or refusing to grant or continue,
assistance because of failure to comply with a requirement imposed
pursuant to this section, the head of the Federal department or agency
shall file with the committees of the House and Senate having legis-
lative jurisdiction over the program or activity involved a full written
report of the circumstances and the grounds for such action. No such
action shall become effective untii thirty days have elapsed after the
filing of such report.

Skec. 603. Any department or agency action taken pursuant to see-
tion 602 shall be subject to such judicial review as may otherwise be
provided by law for similar action taken by such department or
agency on othier grounds. In the case of action, not otherwise subject
to judicial review, terminating or refusing to grant or to continue
financial assistance upon a finding- of failure to comply with any
requirement imposed pursuant to section 602, any person aggrieved
(including any State or political subdivision thereof and any agency
of either) may obtain judicial review of such action in accordance
with section 10 of the Administrative Procedure Act, and such action
shall not be deemed committed to unreviewable agency discretion
within the meaning of that section.

Sec. 604. Nothing contained in this title shall be-construed to
authorize action uhger_‘ this title by any department or agency with
respect to any employment practice of any employer, employment
agency, or labor organization except where a primaiy objective of the
Federal financial assistance is to provide employment. o

Skc. 605. Nothing in this title shall add to or detract from any exist-
ing authority with respect to any program or activity under which
Federal financial assistance is extended by way of a contract of insur-
ance or guaranty. ’ :
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DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE

OFFICE OF THE SECRETARY
WASHINGTON. D.C. 20201

August 1972

WEMORANDUM TO PRESIDENTS OF INSTITUTIONS OF HIGHER EDUCATION
PARTICIPATING IN FEDERAL ASSISTANCE PROGRAMS

As you may know, on June 23, 1972, the President signed into law the
"Educstion Amendments of 197Z" (effective July 1, 1972). Title IX of
this Act prohibits sex discrimination in all federally assisted education
programs and amends certain portions of the Civil Rights Act of 1964.

The Office for Civil Rights, Department of Health, Education, and
Welfare, is presently in the process of developing regulations and guide-
lines to implement Title IX. For your immediate information, however, I
have set forth below a brief summary of the pertinent provisions of

Title IX, and have attached a copy of the law.

A. ‘Basic Provision: Title IX of the Higher Education Act states:

"No person in the United States shall, on the basis. of sex, be excluded
from participation in, be denied the benefits of, or be subjected to
discrimination under any education program or activity receiving
Federal Financial assistance..."

This sex discrimination provision of Title IX is patterned after Title

VI of the Civil Rights Act of 1964 which forbids discrimination on the basis of
race, color, and national origin in all federally assisted programs.

By specific exemption, the prohibitions of Title VI do not reach

employment practices (except where the primary objective of the Federal

aid is to provide employment). However,.there is no similar exemption

for employment in Title IX. '

Therefore, effective July 1, as a condition of receiving Federal

assistance, your institution must make all benefits and services available
to students without discrirination on the basis of sex. As indicated below,
there are exemptions to and a deferment in implementing the admissions
provision. However, all other requirements of this Title are presently

in effect.

B.  Which Institutions are Coveredf

All educational programs and activities which are offered by any instiﬁu—
tion or organization and which receive Federal financial assistance by '
way of grant, loan, or contract other than a contract of insurance or
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guaranty are covered. Title IX specifically lists the types of educa-
tional institutions which are covered. These include public and private
preschools, elementary and secondary schools, institutions of vocational
education, professional education, and undergraduate and graduate higher
education. '

C. Provisions Concerning Admissions to Schools and Colleges:

1. Certain educational institutions covered by Title IX are pro-
hibited from sex discripination in all of their programs and activities,
including admissions to their institutions. These institutions include:

a. Institutions of vocational education (public and private).

b. Institutions of professional education (public and private).

¢. Institutions of graduate higher education (public and
private). :

d. Public undergraduate institutions of higher education
(except those which have been traditionally and continually single-sex).

2. Exemptions from the admissions provisions.

Some educational institutions covered under Title IX are exempted-
from complying with the prohibition against discrimination in admissions.
These institutions are:

a. Private undergraduate institutions of higher education.

b. Elementary and gecondary schools other than secondary
vocational schools whose primary purpose is to train students in voca-

tional and technical areas. »

c. Public institutions of undergraduate higher education
which have been traditionally and  continually single-sex.

- Schools of vocational, professional, gfaduate'higher'eduCation, and
‘public undergraduate higher education which are in transition from

O
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single-sex institutions to co-educational institutions are exempt
from non-discrimination in admissions for specified periods of time
provided each is carrying out a Plan approved by HEW, under which the
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tran51tlon will be completed. Although all these institutions are exempt
from the requirement of immediately admitting students of the previously
excluded sex, -they are required not to discriminate, as of the effective
date of the Act (July 1, 1972), agsinst any admitted students in any educa-
tional program or activity offered by the educational institutions.

D. Other Exemptidns:

1. Religious Institutions: Institutions controlled by religious
organizations are exempt if the application of the anti-discrimination
provisicen is not consistent with the religious tenets of such organizations.

2. Military Schools: Those educational institutions whose primary
purpose is the training of individuals for the military services of the
United States or the Merchant Marine are exempt.

E. Provision Relating to Living Facilities: The Act allows institutions
receiving Federal funds to maintain separate living facilities for
persons of different sexes.

F. Who Enforces the Act: The Federal departments empowered to extend
"aid to educational institutions have the enforcement responsibility.

(The enforcement provisions are virtually identical to those of Title VI
of the Civil Rights Act of 1964). Reviews can be conducted whether or
not a complaint has been filed. We presently are in the process of
developing procedures under which this agency will represent all Federal
agencies in the administration of Title IX, as is presently the case
under Title VI of the Civil Rights Act of 1964.

G. Who Can File Charges: Individuals and organizations can challenge
any unlawful discriminatory practice in a Federal program or activity
by filing a complaint with the appropriate Federal agency. During the
review process, names of complainants are kept confidential if possible.

H. What Happens When a Complaint Is Filed: An investigation is conducted,
if warranted, and if a violation is found, informal conciliation and
persuasion are-first used to eliminate the discriminatory practices.

I. Formal Enforcement Procedures: If persdaSion fails, the Act provides
for formal hearings conducted by the Federal agency(s) ‘involved. Such
action can result in the termination or withholding of Federal financial
assistance. In some instances, cases can be referred to the Department of
Justice with a recommendation that formal legal action be taken Recipients
of Federal monies which have been terminated or withheld can seek judicial
review of the final order issued by the agency.
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J. Preferential Treatment: Institutions cannot be required to establish
quotas or grant "preferential or disparate" treatment to members of one
sex when an imbalance exists with respect to the number or percentage

of persens. of one ‘sex participating in or receiving the benefits of
federally assisted educational programs or activities. This provision

is analagous ‘to the racial imbslance provision in Title VI which states
that the absence of a racial balance is not in itself proof of discrimina-
tion. However, these provisions do not mean that corrective actions

may not be required to overcome past discrimination.

K. Provision Concerning Blind Students: Students cannot be denied
admission on the grounds of blindness or severely impaired vision to
any federdlly assisted education program or activity. The instictution,
however, is not required to provide special services for such persons.

We will provide more specifié guidance on' the requirements of Title IX in
the near future. In the interim, should you have any questions relating
to this matter, please feel free to write to me.

tinger
Civil Righ

Attachment
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Public Law 92-318
92nd Congress, S, 659
June 23, 1972

Education Amendments of 1972

TITLE IX—PROHIBITION OF SEX DISCRIMINATION
‘ SEX DFSCRIDIIN;\TION PROHIBITED

Skc. 901. (a) No person in thé United States shall, on the basis of

sex, be excinded from participation in, be‘denied the benefits of, or be

“subjected to discrimination under any education program or-activity:
receiving Federal financial assistance, except that:

» (I) in &kﬁard to. admissie.s to. educational -institutions, this
section shall apply only. to institutions of vocational education.
professional education,’ and graduate higher education, and to
public insticutions of undergraduate higher education: _ '

(2) in regard to admissions to educational institutions, this
section shall not apply (A). for one year frowi the date of ennct-
ment of this Act, nor for six years after such date in the case of an
educational institution which has begun the process of changing

~ from being an institution which admits only students of one sex
to being.an ihstitution which admits students of both sexes, but
only if it is carrying out a plan for such a change which is
approved by the. Commissioner of Education or (B) for seven
years from the date an educational institution beginsthe process of-
.changing from being an institution which admits only students
of only one sex to being an institution which admits students of.
both sexes, but only if it is carrying out a plan for such a change
-which is approved by the Commissioner of Iiducation, whichever
is the later; e e : ’

(3) . this section shull not apply to an.educational institution

“which is controlled by a religious organization if the application

of this subsection would not be consistent with the religious tenets

of such organization; - co

- (4) this section shall not: apply to an educational institution

whese primarypurpose is the training »%.individuals for the mili-
tary services of the United States, or the merchant marine; and

(5) in regard to admissions this section shall not apply to any
public institution of undergraduate higher education which is an

institution that traditionally and continually from its establish-
ment has had a policy of admitting only students of one sex.

(b) Nothing contained in ‘subsection. (a) of this section shall be
interpreted to require any educational institution to grant preferential
or disparate treatment to the members of one sex on- account of an
imbalance which may exist with respect to the total number or percent-
_u%e of persons of that sex participating in or receiving the benefits
of any .ederally supported program or activity, in comparison with
the total number or percentage of persons of that sex in any commu-
nity, State, section, or other area : Provided, That this subsection shall -
not be construed to prevent the consideration in any hearing or pro-
ceeding under this title of statistical evidence-tending to show that .
such an imbalance exists with respect to the participation in, or receipt
of the benefits of, any such program or activity J1:»y the members of
one sex. T ‘ - :

(¢) For purposes of this title an educational institution means any

ublic or private preschool, elementary, or secondary school, or any
nstitution of vocational, professional, or higher education, except that-
in the case of an educational institution composed of more than one
school, college, or department which are administratively separate’
units, such term means each such school, college, or department.



FEDERAL ADMINISTRATIVE ENFORCEMENT

Skc. 902. Each Federal department and agency which is empowered
to extend Federal financial assistance to any edncation program or
activity, by way of grant, loan, or contract other than a .contract of
insurance or guaranty, is authorized and directed to effectuate the
provisions of section 901 with respect to such program or activity by
issuing rules, regulations, or orders of general applicability. which
shall be consistent with achievement of the objectives of the statute
authorizing the financial assistance in connection +with which the
action is taken. No such rule, regulation, or order shall become effective

- un'ess and until approved by the President. Compliance with any

requirement adopted pursuant to this section may be effected (1) by
the termination of or refusal to grant or to continue assistance under
such program or activity to any recipient as'to whom there has been
an express finding on the record, after opportunity for hearing, of a
failure to comply with such requirement, but such termination or
refusal shall be limited to the particular. political entity, or part
thereof, or other recipient as to whom such a finding has been made,

- and:shall be limited in its effect to the particular program, or part

thereof, in which such noncompliance lias been so found, or (2) by
any other means avthorized by law: Provided, however, That no such
action shall be ‘taken until the department or agency concerned has
advised the-appropriate person or persons of the failure to comply
with the requirement and has determined that compliance ‘cannot be
secured by voluntary means. In the case of any action terminating, or
refusing to grant or continue, assistance because of failure to comply
with a requirenient imposed pursuant to this section, the head of the
Federal department or agency shall file with the commnittees of the
House and Senate having legislative jurisdiction over the proeram
or aciivity involved a full written report of the circumstances and the

grounds for such action. No such action shall become effective until

thirty days have elapsed after the filing of such report.
' ‘ - JUDICIAL REVIEW :

Sec. 903. Any department or agency action taken pursnant to

7" *Section T002 shall B subject To §uch judicial review as may otherwise

be provided by law for similar action taken by such depaitment or
agency on.other grounds. In the case of action, not otherwise subject
to judicial voview, terminating or refusing to grant or to continue
financial assistance upon a finding of failure fo comply with any
requirement imposed pursuant to section 902, any person aggrieved

(including any State or political subdivision thereof and any agency

of either) may obtain judicial review of such agtion in accordance
with chapter 7 of title 5, United States Code, and such action shall
not be deemed committed to unreviewable agency diseretion within
the meaning of section 701 of that title. ’

“Report to
congressional
sommitteas,



78 Stab. 246,
266,

75 Stat., 71,
77 Stat, 56.
29 USC 206.

80 Stat. 831.

S e e me m mueesn A

PROIIBITION AGAINST DISCRIMINATION AGAINST TIHE BLIND

Sgkc. 904. No person in the United States shall, on the ground of
blindness or severely impaired vision, be denied admission in any
course of study by a recipient of Federal financial issistance for any
education pregram or activity, but nethirg herein shall be construed
to require any such institution to provide any special services to such
person because of his blindness or visual impairment.

EFFECT ON OTHER LAWS

Skc. 905. Nothing in this title shall add to or detract from any
existing authority with respect to any program or activity under
which Federal financia] assistance is extended by way of a contract of
insurance or guaranty., A :

AMENDMENTS TO OTHER LAWS

Skc. 906, (u) Secctions 401(b), 407(a) (2), 410, and 902 of the Civil
Rights Act of 1964 (42 U.S.C. 2000c(b), 2000c-6(a) (2), 2000e-9, and
9000h-2) are each amended by inserting the word “sex” after the word

.

1on”. . :

- “reli : :
‘(‘b% (1) Section 13{a) of the Fair Labor Standards Act of 1938 (29

U.S.C. 213(a)) is amended by inserting after the words “the provi-
gions of section 6” the following: “(except section 6(d) in the case of
paragraph (1) of this subsection)”.

(2? Paragraph (1) of subsection 3(r) of such Act.(29 U.S.C. 203
(r) (1)) is amended by deleting “an elementary or secondary 'school”
an}d i{x”serti'ng in lieu thercof “a preschool, elementary or secondary
school”. : : -

(3) ‘Section 3(s) (4) of such Act (29 U.S.C. 203 (s) (4) ) is amended
by deleting “an elementary or secondary school” and inserting in
lieu thereof “a preschool, elementary or secondary school”.

INTERPRETATION WITH RESPECT TO LIVING FACILITIES:

~8zc. 907.-Notwithstanding -snytiing to the contrary contaised An
this title, nothing contained herein shall be construed to prohibit any

-educational institution receiving funds under this Act, from main-

taining separate living facilities for the different sexes.
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Public Law 92-261
92nd Congress, H, R, 1746
March 24, 1972

An At

To further promote equal employment - opportunities for Amqrican workers.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That this Act may
be cited as the “Equal Employmnent Opportunity Act of 1972".

Skc. 2. Section 701 of the Civil Rights Act of 1964 (78 Stat. 253 ; 42

USC. 2000e) is amended as follows:

(1) In subsection (a) insert “governments, governmentul agencies,
political subdivisions,” after the word “individuals”. ‘

(2) Subsection (b) is amended to read as follows:

“(b) The term ‘employer’ means a person engaged in an industry
affecting commerce who has fifteen or inore émployees for each work-
ing day in each of twenty or more calendar weeks in the current or
preceding calendar year, and any agent of such a person, but such
term does not include (1) the Jnited States, a . corporation wholly
owned by the Government of the United States, an Indian tribe, or |
any department or agency of the District of Columbia subject by
statute to proceduresof the competitive service (as defined in section
2102 of tit{)c 5 of the United States Code), or (2) a bona fide private
membership club, (other than a labor organization) which is exempt
from taxation-under section 501(c). of the Internal Revenuve Code of
1954, except that during the first year after the date of enactment of
the Equal Employment Opportunity Act of 1972, persons having
fewer than twenty-five employees (and their agents) shall not be

considered employers.” -

A

‘and the following: “and
‘business, or activity”.

(3) In subsection’ (c) begimiilig with the semicolon strike out
through the word “assistance”.. ' o . :
(4) In subsection (e) strike out between “(A)” and “and suchlabor

‘organization”, and insert in liew thereof “twenty-five or more during

the first year after the date of enactment of the Equal Employment
Opportunit?v Act of 1972, 0r (B) fifteen ¢r more thereafter,”. - '

L AB) In subsection (£) insert before the peried.a compizand the fol-. e o e e e

lowing : “except that the term ‘employee’ shall not include any person
elected to public office in any State or political subdivision of any State
by the qualified voters thereof, or any. person chosen by such officer to
be on such officer’s personal staff, or an appointee on the policy making
level or an immediate adviser with respect to the exercise of the con-
stitutional or legal powers of the office. The exemption set forth in
the preceding sentence shall not include employees subject to the civil
service laws of a State government, governmental agency or politicai
subdivision.” T R _— ‘

(6) At the end of subsection (h) insert before the period a comma
further includes any governmental industry,

" (7) After subsection (i) insert the following new subsection (j) : -

“(3) The term ‘religion’ includes all aspects.of religious observance:
and practice, as well as belief, unless an employer demonstrates that he
is. unable to reasonably -accommodate to an employee’s or prospective
employee’s religious observance or practice without undue hardship on
the conduect of the employer’s business.” ‘ C

Sgc.' 8. Section’ 702 of the Civil Rights Act of 1964 (78 Stat. 255; -
42 UU.S.C. 2000e-1) is amended to read as follows:" '

86 STAT. 103

Equal Employment
Opportunity Act
of 1972'

Definiticns,

80 Stat, 662.

80 Stat, 408,

68A Stat, 163.
26 USC 501,

"Religion.!
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Pub, Law 92-261 March 24, 1972

Enforcement,

42 USC 2000e-2,
2000¢-3,
Charges.

p— ae D e e e sk

Penalty.

‘State enforoe-
ment proceed-
ings, deferral
period,
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“EXEMPTITON

“Skc. 702, This title shall not apply to an employer with respect to
the employment of aliens outside any State, or to a religions corpo-
ration, association, edneational ‘institution, or society with respect to
the employment of individuals of a particular rol igion to perform work
connected with the earrying on by such corporation, association, edn-
cational institution, or socicty of ifs activities."-

Sec. £."(a) Subscetions (a) through (g) of section 706 of the Civil
Rights Act of 1964 (78 Stat. 259; 42 U.S.C. 2000e-5(a)-(g)) are

amended to read as follows

“Ske. 106, (a) The Commission is empowered, as hereinafter pro-
vided, to prevent any person from engaging in any unlawful employ-
ment practice as set forth in section 703 or T0% of this title,

“(b) Whenever a charge is filed by oron behalf of & person claiming
to be aggrieved, or by a member of the Cemmission, alleging that an
employer, empleyment agency, labor organization, or joint labor-
management committee controlling apprenticeship or other training
or retraining, including on-the-job training programs, has engaged in
an nnlawfnl employment.practice, the Conimission shall serve a notice
of the charge (including the date, place and cireumstances of the
alleged unlawful employment practice) on such employer, employ-
ment agency, labor organization, or joint Iabor-management com-

- mittee (liereinafter referred to as the ‘res ondent’) within ten days,

and shall make an investigation. thereof. harges shall be in writing
under oath or affirmation and shall contain sneh information and he
in such form as the Conhiiissioni requires. Charges shall'nhot he made
public by the Commission. If the Commission determines after sneh
Investigation that there is not reasonable cause to_believe that the
charge is true, it shall* dismiss the charge and promptly notify the
person cliiming to be aggrieved and the respondent of its action;

~ In determining whether reasonable cause exists, the Commission shall
~accord substantial weight to finil findings and orders made by State

or local authorities in proceedings commenced under State or local
law pursuant to the requirements of subsections (c) and (d). If the
ible ‘CaiiSe to believe that the charge 'is true, the Commission shall
endeavor to eliminate any such alleged unlawful employment practice
by informal methods of conference, conciliation, and porsuasion.
Nothing said or done during and as a part of such informal endeavors
may be made public by the Commission, its officers or employees, or
used as evidence in a subsequent proceeding without the writfen con-
sent of the persons concerned. Any person who malkes public informa:
tionin violation of this subsection shall be fined not more than $1,000
or imprisoned for not more than one year, ot both. The Commission
shall make its determination on reasonable cause s promptly as.pos-
sible and, so far as practicable, not later than one hundred and twenty
days from the filing of the charge or,.where applicable under subsec-

‘Commission determines after such investigation that. them is xeason...

B

tion (c) or (d), from the date upon which the.Commission- is author-
ized to take action with respect to the charge. : '
“(c) I the cnse of an alleged unlawful employment practice
occurring in a State, or political-subdivision of a State, which has a
State or local law prohibiting the unlawful employment practice
alleged and establishing or authorizing a State or local anthority to-
grant or seek relief from such practice or to institute criminal pro-
ceedings with respect thereto upon receiving notice thereof, no charge
may be filed under subsection' (a) by the person aggrieved hefore the
expiration of sixty days after proceedings have been commenced under
the State or Jocal law, unless such proceedings have been carlier termi-
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March 24, 1972 Pub, Law 92-201

86 STAT, 105

nated, provided that such sixty-day period shall be extended to one
hundred and twenty days during the fivst year «fter the effective date
of such State or local law, If any requirement for the commencement
of such proceedings is imposed by a State or local authority other
than a requirement of the filing of a written and signed stateweut of
the facts upon which the proceeding is based, the proceeding sl be
deemed to have been comnienced for the purposes vf this subsection at
the time such statement is sent by registered mail to the appropriate
State or local authority.

“(d) Inthe caseof any charge filed by 5 member of the Commission

alleging an unlawful employment practice occurring in a- State or
})o]iricul subdivision of a State which has a State or local law pro-
ribiting the practice alleged and establishing: or authorizing a State
or local authority to grant or seck relief from such practice or to insti-
tute criminal proceedings with respect thereto upon receiving notice
thercof, the Commission shall, before taking any action with respect
to such charge, notify the appropriate State or local officials-and, upon
request, afford them a reasonable time, but not less than sixty days
(provided that such sixty-day period shall be extended to one hundred
and twenty days during.the first year after the effective day of such
State or loeal law), unless a shorter period is requested, to act under
such State or local law to remedy the practice alleged.

“(e) A charge under this section'shall be filed within one hundred
and eighty days after the alleged unlawful mnlp]oynwnt. practice
occurred and notice of the charge:(including the date, place and cir-
cumstances of the alleged unlawful employment practice) shall he
served upon the person against whom such charge is made within ten
days thereafter, except that in a case of an imlawful employment prae-

- tice with respect to which the person aggrieved has miitially instituted
proceedings with a State or Iocal agency with authority to grant or
seck relief from such practice or to institute criminal proceedings
with respeet thereto ipon receiving notice thercof, snch charge shall
be filed by or on hehalf of the person aggrieved within three hundred
days after the alleged unlawful employment practice occurred, or
within thirty days after receiving notice that the State or local agency
has terminated the proceedings under the State or local law, which-

_.ever is eanlier, and a:-copy-of such-chazgeshall.be filed by_the.Com- .. -

mission with the State or localagency.

“(£) (1) If within thirty days after a charge is filed with the Com-,

mission or within thirty days after expiration:of auny period of
reference under subsection (c¢) or (d), the Commissicn has been nunable
- to securc from the respondent a concilintion agreement acceptable to
the Commission, the Commission may bring a civil action against any
respondent not a.government, povernmental ageney, o political sub-
division named in the charge. In the case of a respondent which is a
government, governmenini agency, or political subdivision. if the
Commission has been 1::+fje to secure from the respondent a concilia-
tion agreement acceptable to the Commissien, the Commission shall

Ty

take no further action.and shall refer the case to the Attorney Gen-'

eral who may bring a civil action against such respondent in the

~appropriate United States district conrt. The person or persons

aggrieved shall have the right to intervei in-a civil action bronght
by the Commission or the Attorney General in . case involving a
government, governmental agency, or political subdivision. If a charge
filed with the Commission pursuant to subsection: (b) is dismissed by
the Commission, or if within one hnndred and cighty days from the
filing of snch charge or the expiration of any period of reference under
snubsection (c) or (d), whichever is Jater, the Commission has not filed
a civil action under this section or the Attorney General has not filed

Filing.

Civil action,
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Jurisdiction,

a civil action in a case involving a Zovernment, governmental agency,
or political subdivision, or the Cornmission has not entered into 1 con-
cilintion agreement to which the person aggrieved is a pavvy, the
Commission, or the Attorney General in o case involving a govern-
ment, governmental agency, or political subdivision, shall so notify
the person aggrieved and within ninety days after the giving of such
notice a civil action may be brought agninst the respondent named in
the charge (A) by the person c¢la iming to be aggrieved or (B) if such
charge was filed by a member of the Commission, by any person whom
the charge alleges was aggrieved by the alleged unlawful employment
practice. U]pon application by the complainant and in such eirenm.
stances as the conrt may deem just, the. conrt may appoint an attorney
for such complainant and may authorize the commencement of the
action without the paynient of fecs, costs, or sccnni‘k)'. Upon timely
application, the conrt may, in its diseretion, permit the Commission,
or the Attorney General in a cas involving a government, govern-
mental agency, or political subdivision; ‘to intervene in such civil
action upon certification that the case is of general public importance.

‘Upon request, the court-may, in its discretion, stay further proceedings

for not more than sixty days pending the termination of State or local
proceedings described in ‘subsections (c) or (d) of this section or
further efforts of the Commission to obtain voluntary compliance,

“(2) Whenever a charge is filed with the Commission and the Com-
mission concludes on the basis of g preliminary investigation that
prompt judicial action is necessary to carry out the purposes of this
Act, the Commission,.or the Attorney General in a case involving a
government, governmental agency, or political subdivision, may bring
an action for appropriate temporary or preliminary relief pending
final disposition of such cha rge. Any temporary restraining order or
other order grantin preliminary or temporary relief shall be issued in
accordance with rule 65 of the Federal Rules of Civil Procedure. It
shall be the duty of a court having jurisdiction over proceedings under
this section to assign cases for hearing at the earliest practicable date
and to cause such cases to be in every way expedited.

“(3) Each United States district conrt and each United States court
of.a place subject to the jurisdiction of the United States shall liave
jurisdiction of actions brought under this title. Stuch an action may be
brought in any judicial district in the State in. which the unlawful
employment practice is alleged to have been conunitted, in the judicial

_ district in which the employment records relevant to such practice are

maintained and administered, or in the judictal-district in which the
aggrieved person would have worked but for the alleged unlawful
employment practice, but if the respondent is not found: within any

- Such district, such an action may be brought within the judicial dis-

62 Stat. 937;
74 Stat. 9123
16A Stat. 699,

Judge,'designa-
tion.

_trict in which the respondent has his principal office. For purposes of

sections 1404 and 1406 of title 28 of the United States Code, the judi-
cial district in which the respondent has his principal office shall in al]
cases be considered a district in which the action might have been
brought, ‘ s s ‘ ‘

“(4) It shall be the duty of the chief judge of the district (or in his
absence, the acting chicf judge) in’which the case is pending imme-

diately to designate a judge in such district to hoar and determine

the case. Tn: the event that no judge in the district is available to hear
and determine the case, the chief judge of the district, or the acting
chief judge, as the case may be, shail certify this fact to the chief judge
of the circuit (orin his absence, the acting chief judge) who shall then"
d};asignate a district or circuit judge of the cireuit to hear and determine
the case, ' :
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“(5) Tt shall be the duty of the judge designaied pnrsuant to this
subsection to assign the ease for hearing at the earliest practicable date
and to eause the case to be in every way expedited; I1 such Judge has
not scheduled the case for trial within one hundred and twenty days
after issue has been jotued, that judge may appoint a master pursnant
to rule 53 of the Federal Rules of Civil Procedure. .

“(g) 1f the court finds that the respondent has intentionally
engaged in-or s intentionally engaging in an unlawful employment
practice charged in the complaint, the conrt may enjoin the respondent

aflivmative action as nay be appropriate, which may inelucle, but is not

Jdimited to, reinstaterient or hiring of employees, with or without hack

pay (payable by the employer, employment agency, or labor organiza-
tion, ns the eage may be, responsible for the wnlawful employment
practice), or any other equitable relief as the court deems appropriate.
Bacle pay liability shall not acerne from a date more than two years
prior to the filing of a charge with the Commission. Interim earnings
or amounts carnable with reasonaldle ciligence by the person or persons
discriminated against shall operate to reduce the back pay otherwise
allowable. No order of the court shall require the adnussion or rein-
statemcit of an individual as a member of <1 union, o the hiring,
reinsiatement, or -promotion of an individual as an employee, or the
paynient to him of any back pay, if such individual was refosed
wlmission, suspended, or expelled, or was refused employment or
advancement or was suspended or discharged for any reason, other
than discrimination on account of race, color, religion, sex, or national
origin or in vielation of scotion 704(n).” ' .

(b) (1) Subsection (i) of section 706 of sneh Act is amended by
striking out “subscction (e)” and inserting in lieu thereof “this
section ™. ‘ -

(2) Subscction (j) of such section is amended by striking out
“subsection (&) and inserting in lieu thereof “this section™.

Sre. #. Section 707 of the Civil Rights Aect of 1964 is amended by

‘adding at the end thereof the following new subsection:

“(c) Effcctive two years after the date of enactment of the Equal
Employment. Opportunity Act of 1972, the funetions of the Attorney
General under this section shall:be transferred to the Commission,

“together with such personnel, property, records, aud unexpended-hal-

ances of appropriations, allocations, and other funds employed, used,
held, :1\'uilnﬁ;>le, or to be made available in connection with sueh fune-
tions unless the President submits, and neither 1Touse of Congress
vetoes, a reorganization plan pursuant to chiapter 9 of title 5, United
States Code, inconsistent with the provisions of this subsection. The
Commission shall earry out such functions in accordance with sub-
seetions (d) and (e) of this section.

“(d) Upon the transfer of functions provided for in subsection (¢)
of this section, in all suits commenced pursuant to this section prior to
the date of such' transfer, proceedings shall continne withont abate-
ment, all court orders and- decrces shall remain in_effect, and the
Commission shall be substituted as a_party for the United States of
America, the Attorney General, or the Acting Attorney General, as
appropriate. . ‘ :

“(c). Subsequent to the date of enactment of the Exual Employnsent
Opportunity ‘Act of 1972, the Commission shall have authority to
investigate and act on a charge of a pattern or practice of diserimina-

or by a member of the Commission. All such actions shall be condueted
in accordance with the procedures set forth in section 706 of this Act.”
Skc. 6. Subsections (b), (¢), and (d) of section 709 of the Civil

28 USC app.
Relief.

from engaging in such unlawful employment practice. and order such -

Back pay
liability.

78 Stat. 257,
42 USC 2000e~-3.
78 Stat. 259,
42 USC 2080e-5.

42 USC 2C00c~-6.

Transfer of
functions,

80 Stat. 394;
85 Stat. 574,
5 USC 901,

huthority,

tion, whether filed by or on behalf of a persow: claiming to be aggrieved ™

Ante, p. 104,
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ing; reports,

Staté. and
Federal
agencies,
coordination.

Rights Act of 1964 (78 Stat. 2635 42 U.S.C. 2000e-8(b)-(d)) are
amended to read as foliows: , :

(b) The Commission may cooperate with State and local agencies
charged with the administration aof State fair employment practices

laws and, with the consent of such agencies, may, for the purpose of

carrying outits functions and duties under this title and “within the
limitation of funds appropriated speeitically for such purpase, engage
in and contribute to the cost of research and other projects of mutual
interest undertaken by such agencies, and utilize the services of such
agencies and their employees, and, notwithstanding any other provi-
sion of law, pay by advance or reimbursement. such agencies and their
employees for services rendered to assist the Commission in carrying
out this title: In furtherance of such cooperative efforts, the Commis-
sion may - enter into written agreements with such State or Jocal
agencies and such agrecments may include provisions under which the
Commission shall refrain from processing a charge in any cases or class
of cases specified in such agreements or under which the Commission
shall relieve any person or class of persons in such State or locality
from requivements imposed under tliis scetion. The Commission shall
rescind any such agreement whenever it determines that the agree-
me]nt; no longer serves the interest of effective enforcement of this
title.

“(c) Every employer, employment agency, and labor organiza-
tion subject to this title shall (1) make and keep such records relevant
to the determinations of whether unlawful employment practices have
been or are being committed, (2) preserve such' records for' such
periods, and (3) make such reports therefrom as the Commission shall
preseribe by regulation or order, after public hearing, as reasonable,
hecessary, or appropriate for the enforcement of this fitle or the regu-
lations or urders thereunder. The Commission shall, by regulation,
requireeach employer, labor organization, and joint labor-management -
committee subject to this. title which controls an apprenticeship or.
other training program to maintain such records as are reasonably
necessary to carry. out the purposes of this title, including, but not
limited to, a list of u plicants ‘who wish to participate in such pro-
gram, including the c%rono]ogical order in which applications were

- received, and to furnish.to the Commission wupon request, a ‘detaiied

description of the manner in which persons are selected to participate
in the apprenticeship or other training program. Any employer,
employment agency, labor organization, or joint labor-management
committee which believes that the application to it of any regulation or
order issued under this section would- result in undne hardship may
apply to the Commission for an exemption from the application of
such regulation or order, and, if such application for an. exemption is
denied, bring a civil action in the United States district court for the
district where such records are kept, If the Commission or the court,
as the case may be, finds that the application of the regulation or order
to the employer, employment agency, or labor organization in ques-
tion would impose an nndue hardship, the Commission or the court, as
the case may be, may grant appropriate relief. If any person required
to comply with the provisions of this. subscetion fails or refuses
to do so, the United States-district court for the district in which
such person is found, resides, or transacts business, shall, upon applica-
tion of the Commission, or the Attorney General in g case involving
4 government, governmental agency or political subdivision, have
jurisdiction to issue to such person an order requiring him to comply.
“(d) Inprescribing requirements pursuant to subsection (¢) of this
section, the Commission shall consult with other interested State and
Federal agencies and shall endeavor to coordinate its requirements
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with thouse adopted by snch agencies. The Commission shall furnish
upon request and without cost to any State or local agency. charged
with the administration of a fair employment practice law informa-
tion obtained pursuant to subsection (¢) of this section from any
employer, empleyment agency, labor oreanization, or joint labor-man-
agement cominittee subject to the jurisdiction of such ageney. Such
information shall be furnished on ciondition that it not be made pub-
lic by the recipient agency prior to the institution of :a proceeding
under State or local law involving such information. If this condition
is violated by a reciplent agency, the Commission may decline to
honor subsequent requests pursuant to this subsection.” ‘

Skc. 7. Section 710 of the Civil Rights Act of 1964 (78 Stat. 264

12 U.S8.C. 2000e-9) 1samended to read as follows: ‘
“INVESTIGATORY .POWERS

“Sec. 710 For the purposge of all hearings and investigations con-

“ducted by the Commission or its duly authorized agents or agencies,

section 11 of the National Labor Relations Act (49 Stat. 4555 2
U.S.C.161) shall apply.” A ‘

Sec. 8. (a) Section 703(a)(2) of the Civil Rights Act of 14964
(78 Stat. 255; 42 U.S.C. 2000e-2(a) (2)) is amended by inserting
the words “or applicants for employment™ after the words “his
employees”, ‘ ‘ :

(L) Section 703 (¢) (2) of such Actisamended by inserting the words.

¥or applicants for membership™ after the word “membership™.

(c) (1) Section 704(a) of such Act is amended by inserting a conma
and the following: “or joint labor-management committee controlling
apprenticeship or other training or retraining, including on-the-job
training programs,” after “employment agency™. ‘ :

(2) Section 704 (b) of such Act is amended by () striking out “or

employment agency ™ and inserting in lieu therest “employment agency,

or joint labor-management committee controlling apprenticeship ov -

other training or retraining, including on-the-job training programs.”,
and (B) inserting a comma and the words “or relating to admission to,
m established to provide apprenticeship
or other training by such a joint laber-management committee” before
the word “indicating™. - A ‘

(). Section 705(a) of the Civil Rights Act.of 1964 (78 Stat. 258;
492 17.8.C. 2000e~4 ()} is amended to read as follows: :

“Sec. 705. (a) There is hereby created a Commission to be known
as the Equal Employment Opportunity Commission, which shall be
composed of five members, not more than three of whom shall be
members of the same political party. Members of the Commission
shall be appointed by the President by and with the advice and consent
of the Senate for a term of five years. Any individual chosen to fill a
vacancy shall be appointed only for the unexpired term of the mem-
ber whom he shall succeed, and all members of the Commission shall
continue to serve until their snccessors are appointed and qualified,
except that no such member of the Commission shall continue to serve
(1) for more than sixty days when the  Congress is in session unless
a nomination to fill such vacancy shall have been snbmitted to the
Senate, or (2) after the adjournment sirie die of the session of the
Senate in which such nomination was submitted. The President shall

designate one member to serve as Chairman of the Commission, and

one member to serve as Vice Chairman. The Chairman shall be respon-
sible on behalf of the Commission for the administrative operations

.of the Commission, and, except as provided in subsection (b), shall
- appoint, in accordance with the provisions of title 5, United States

Information,
availability.

61 Stat, 1503
84 Stat. 930,

42 USC 2000e-3,

Equal Employ-
ment Opportunity
Commission.

Term,
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Code, governing ap})ointments in the competitive service, such officers,
agents, attorneys, hearing examiners, and employees as he deems

- Decessary to assist 1t in the performance of its functions and to fix their

5 USC 5101,
5331,

5 USC 5332

note,

80 Stat, 415,
425, 473, 528.
78 Stat. 258,

42 USC 2000e-4,
General Coursel,
appointment,

Ante, p. 104,
Ante, p, 107.

Repeal,

.. 42, USC 2000e-

13.

62 Stat, 688;
65 Stat, 721, -

80 Stat, 460;
84 Stat, 16043
85 Stat. 625,

Repeal,
84 Stat, 968,

compensation in accordance with the provisions of chapter 51 and
subchapter III of chapter 53 of title 5, United States Code, relating

to classification and General Schedule pay rates: Provided, That

assignment, removal, and compensation of hearing examiners shall be

in accordance with sections 3105, 3344, 5362, and 7521 of title 5, United

States Code.”

(e) (1) Section 705 of such Act is amended by mserting after sub-
section (a) the following new subsection (b):

“(b) (1) There shall %)e & General Counsel of the Commission

appointed by the President, by and with the advice and consent of the
Senate, for's term of four years. The General Couniecl shall have
res{i)onsibi]itjr for the conduct of litigation as provided in seetions 706
and 707 of this title. The General Counsel shall have sich other duties
as the Commission may preseribe or as may be provided by law and
shall concur with the Chairman of the Commission on the appoint-
ment and supervision of regional attorneys. The General Counsel of
the Commission on the effective date-of this Act shall continue in
such position and perform the functions specified in this subsection
mtil a suceessor is appointed and qualified.
L Y2) Attorneys appointed under this section may, at the direction
of the Commission, appear for and represent the Commission in any
case in court, -provided that the Attorney General shall conduet ail
litigation to ivhich tha Commission is a party m the Supreme Court
pursuant’ to this title.” : :

(2) *Subsections (e) and (h) of such section 0% wre repealed.

(3) Subsections (b}, (c), (d), (i), and (3) of such section 705, and
all references thereto, are:redesignated as subsections (¢}, (d), (e)
(h), and (i), respectively.

(1) Section 705(g)(6) of such Act, is amended to read as follows:

“(6) ‘to.interveno ina civil action brought under section 706 by an
aggrieved party’ against a respondent: other than a government, gov-

’ .

cernmental ageney or political snbdivision.”

(&) Section 714.0f such Act is amended to fead ns follows:
“FORCIBLY RESISTING THE COMMISSION OR ITS REPRESENTATIVES

“Skc. 714, The provisions of sections 111 and 1114, title 18, United
States Code, shall apply to . officers, agents, and employces of the
Commission in the performance of their official duties. Notwithstand-
ing the provisions of sections 111 and 1114 of title 18, United States
Code, whoever'in violation of the provisions of section 1114 of such
title kills.a person while engaged in or on account of the performance
of his oflicial functions nnder this'Act shall be punished by imprison-

~ment for any term of years or for life.”

SEC. 9. (a) Section 5314 of title 5 of the United States Code is
amended by adding at the end thereof the following new clause: . |
“(58) Chairman, Equal Employment Opportunity' Commission.”
](b) Clause (72) of section 5315 of such tlt{)e is unendad to read as
follows: R SR ‘ :
“(72) Members, Equal Employment Opportunity Commission
gy ) ems ! ' ,

(¢) Clause (111) of section 5316 of such title is repealed.
) Section 5316 of such title is amended by adding at the end
thereof the following new clause: . -
- “(131) General Counsel of the Equal Employment Opportunity
Commission.” i ‘ .
i
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Skc. 10. Section 715 of the Civil Rights Act of 1964 is amended to
read as follows: ‘

“pQUAL EMPLOYMENT OPPORTUNITY COORDINATING COUNCIL

“SEc. T15. There shall be established an Equal Employment Oppor-
tunity Coordinating Council (hereinafter referred to in this section
as the Council) composed of the Secretary. of Labor, the Chairman of
the IEqual Emnploynient Opportunity Commission, the Attorney Gen-
eral, the Chairman of the United States Civil Service Commission, and
the Chiairman of the United States Civil Rights Commission, or their
vespective delegates. The Council shall have the responsibility for
developing and implementing agreements, policies and practices
designed to maximize effort, promote efficiency, and eliminate conflict,

competition, duplication and inconsistency among the operations, func-.

tions and jurisdictions of the various departments, agencies and
branches of the Federal Government responsible for the implementa-
tion and enforcement of equal employment opportunity legislation,
orders, and policies. On or before July 1 of each year, the Couneil shall
transmit to the President and to the Congress a report. of its activities,
together with such recommendations for legislative or administrative
changes as it concludes are desirable to further promote the purposes
of this section.” ' ‘ o

'SEc. 11. Title VII of the Civil Rights Act-of 1964 (78 Stat, 253; 42
U.5.C. 2000c et seq.) is amended by.adding at the end thercof the
following new section : L o

“i\'oxmscnmm.\rlox' IN FEDERAL GUVERNMENT EMDPLOYMENT

“Sgc. 717, (a) All personnel actions affecting employees or appli-
cants for employment (except with regard to aliens employed outside
the limits of the United States) in military departments as defined in
section 102 of title 5, United States Code, n executive agencies (other
than the General Accounting Office) as-defined in section 105 of title 5.

TUnited States Code (including employces and applicants for.employ-

ment who are paid from nonappropriated funds), in the United States
Postal Service and the Postal ilate Commission, in those units of the
Government of the District of Columbia having positions in the com-
petitive ‘service, and in those units of the legislative and judicial
branches of the Federal Government having positions in the competi-

tive service, and in the. Library of Congress shall be made free from

any discrimination based on race, color, religion, sex, or national
origim. . : ‘ .

‘F('b) Except as otherwise provided in this subsection, the Civil Serv-
ice Commission shall have authority to enforce the provisions of sub-
section (a) through appropriate remedies, including reinstateinent
or hiring of employees with or without back pay, as will eftectuate the
policies of this section, and shall issue such rules, regulations, orders

and instructions as it deems necessary and appropriate to carry out

its responsibilities under this section. The Civil Service Commission

"%(1) be responsible for the anﬁual-reviéw and approval of a

national and regional equal employment opportunity plan which

each department and agency and each appropriate unit referred to
* in subsection (a) of this section shall submit.in order to maintain
an affirmative program of equal employment opportunity for all

such employees and applicants for employment;

78 Stat. 265.
42 USC 2000e-14
note,

Repert to-
President and
Congress.

Ante, p. 103,

80 Stat. 378.

Enforcement;
rules and
regulations,

National end
regional plan,
annual review.
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publication,
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42 USC 2000e
note,

Ante, p. 104,
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42 USC 2000e~
5, '

USC prec,
title 1.

80 Stat. 453;
84 Stat, 1955.

'El{lc

Aruitoxt provided by Eic:

tion of all agency equal employment opporfunity programs, peri-
odically obtaining and publishing (on at least a semiannual Dasis)
progress reports from each such departiment, agency, or unit ; and
“(3) consult with and solicit the recommendations of interested
~individuals, groups, and organizations relating to equal employ-
-ment. opportunity. : ‘ ‘ -
The head of ench such department, ageney, or unit shall comply with
such yules, regulations, orders, and instructions whiel shall inclnde a
provision that an employee or applicant for employment shall bLe
notified of any final action taken on any complant of digerimination
filed by him thereunder, The plan submitted by each departnient,
ageney, and nnit shall include, but not be limited to— -
~“(1) provision for the establishment of training and edueation
~programs designed to provide a maximum opportunity  for
employees to advance so as to perforn at their highest potential ;
and :
“(2) adeseription of the qualifications in terms of traiming and
experience relating to equal employment_opportimity for the
< principal and operating officials of each such department, agency,
or unit. responsible for carrying out the equal employment oppor-
tunity program and of the allocation of personnel and resources
proposed by such department, agency, or unit to carty. ont its
equal employment opportiiity program. R
With respect. to employment in the Library of Congress, authorities
granted in this subsection to the Civil Service Commission shall be
exercised. hy the Librarian of Congress. .
“(c) Within thirty days of receipt of noticé of finai action taken by
a department, agency; or-unit referred to in subsection 717(a), or by
the ('ivil Service Commission upon an'appeal from a decision or order
of such department, agency, or nnit on a complaint of discrimination
based on race, color, religion, sex or national origin, bronght pursnant
to-subsection (a) of this section, Executive Order 11478 or any sue-
cecding Executive orders, or after one hundred and eighty days from
the fihng of the initial charge with the department, ageney, or unit

or.with the.Civil Service Commission-on appeal from a decision or

order of such department, agenecy, or unit until such time as final
action may be talen by a department, agency, or nnit, an employee or

- applicant for employment, if agarieved by the final disposition of his

complaint, or by the failure to take final action on his complaint, may
file a civil action as provided in section 706, in which civil action the
head of tlie department, agency, or unit, as appropriate, shall be the
defendant. : o '

“(d) The provisions of section 706 (f) through (k). as applicable,
shall govern civil actions brought hereunder.

““(e) Nothing contained in this Act shall relieve any Government

agency or official of its or his primary responsibility to assire non-
discrimination in employment as required by the Constitution and
statutes or of its or his responsibilities under Executive Order 11478
rclating to equal employment opportnnity in the Federal Government.”
- Sec. 12. Section 5108(c) of title 5, United States Code, is amended
(1) striking out the word “and™ at the end of paragraph (9):
(2) striking out the period at the end of paragraph (10) and
Inserting in lieu thereof a'semicolon and the word “and”; and
(3) by adding immediately after paragraph (10) the last time
it appears therein in the following new paragraph:

Lo .‘,‘
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March 24, 1972 Pub, Law 92-261 . o0 1y

“(11) the Chairman of the Equal Employment, Opportunity
. Commission, subject, to the standards and procedures prescribed
by this chapter, may place an additional ten positions in the Equal
Employment Qpportunity Commmission in GS-16, GS-17, and
GS-18 for the purposes of carrying out titl» VII of the Civil
Rights Act of 1964.” : , . .
Sec. 13. Title VII of the Civil Rights Act of 1964 (78 Stat. 253; '
42 U.S.C. 2000e et seq.) is further amended by adding at the end Ante, p. 1.
thereof the following new section :

“SPECIAL PROVISION WITH RESPECT TO DEN RMINATION, AND
SUSFENSION OF GOVERNMENT Cu.i I KACTS

“Skc. 718, No Government contract, or portion thereof, with any
employér, shall be denied, withheld, terminated, or suspended, by any
agency or officer of the United States under any equal employment
opportunity law or order, where such employer has ar affirmative
action plan which has previously been accepted by th+ fiovernment
for the same facility within the past twelve months ithout first
. according such empYoyer‘,full hearing and adjudication under the
=provisions of title 5, United States Code, section 554, and the following 80 Stat. 384,

- pertinent’ sections: Provided, That if such employer has deviated :
substantially from such previously agreed to affirmative action plan,
this section shall not apply : Provided further, That for the purposes
of this section an affirmative action plan shall he deemed to have been
accepted by the Go.>rnment at the time the appropriate compliance

. agency has accepted such plan unless, within forty-five days thercafter

‘ t}lle (,),ﬁice of Federal (lontract Compliance has disapproved such

an. ‘ . :

P Sec. 14. The amendments made by this Act to section 706 of the Effective date.
Civil Rights Act of 1964 shail be applicable with respect to charges Ante, p. 104,
pending with the Commission on the date of ‘enactment of this Act —

. and all charges filed thereafter.

Approved March 24, 1972
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Office for Civil Rights Compliance Procedures

Section 206 of the Executive Order authorizes the Secretary of
Labor to investigate the employment practices of any Government con-
tractor to determine whether or not it ?s in compliance with the non-
discrimination and affirmative action i,rovisions contained therein. The

- Sacretary of Labor may also receive -and inveatigate complaints from.

. employees or prospective employees which allege discrimination in vio-
lation of the Executive Order. To implement these provisions, the
Secretary of Z,abor has directed that Government agencies with compliance
responsibility for specific types of Federal contractors institute
programs for conducting regular compliance reviews, and institute a
prompt investigation of each complaint filed with it or referred to it.

The Office of Civil Rights within the Department of Health,
Educatisn, and.Welfare has been assigned responsibility by the Secretary
of Labor for conducting reviews and investigations of institutions of
higher education, regardless of the agency which awards the contract.
Reviews and investigations are undertaken by the ten Regional Offices
for Civil Rights, which have the responsibility for determining in the
first instance whether a contractor is in compliance, and of recommending
possible enforcement action to the Director of the Office for Civil
Rights in Washington.

e Section 211 of the Executive Order provides that the Secretary of
Labor may direct contracting agencies not to enter into contracts unless
the prospective contractor has satisfactorily complied with the provisions
of the Executive Order, or has submitted a program for compliance ac-
ceptable to the Secretary of Labor. To implement this directive, the
Secretary of Labor has provided that no contract of $1 million or more
shall be awardcd unless a pre-award clearance has beer conducted by the
compliance agency at least 12 months prior to the award, and unless that
review has found the prospective contractor to be in compliance or able.
to romply as the result of the submission of an acceptable affirmative
action plan.: Government contracting agencies may also be separately }

“notified by the Secretary of Labor that a. contractor or prospective con-
‘tractor is unable to comply with the:- equal employment opportunity clause
for the purpose of all future: awards or extensions or renewals of exist-
ing contracts. B S ‘ » e

‘ Types of Reviews‘

There are a variety of . circumstances which may prompt ‘the Regional.‘
Office for Civil Rights to schedule-a review or investigation of the
emptuyment practices of a college or university. : ©

.

1. Pre award reviews. When any agency of the Federal Government
identifies an institution of higher education as the prospective re-
cipient of a’ contract. of $1 million or more; the Offiee for Civil Rights .
is" rcsponsible for conducting a review of. the institution s compliance
status. The requirement applies, in’ the case of a{ modification of .an -
existing contract ‘when the ‘amount’ of - additional funds is $1 million or

' moYe,as well as to the " extension of an existing contract or award of a
[:R\!:ew contract ‘in" . this amount o : TR Q Lo ;

LR
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-persons exists within the institution.
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‘ 2. Reviews directed by Office of Federal Contract Compliance:
The Director, Office of Federal Contract Compliance, NDepartment of
Labor, may direct the Office for Civil Rights to conduct a compliance
review. For example, a specific review may be requested as a part of
a coordinated government-wide review of all contractors in a specific
geographical area, or may be based on the recelpt by the Director of

-information from. public.cr private scurces indicdting that a specific

problem of discrimination may exist within an institution’s workforce.

- 3. Cdmplaiht investigations: Until the summer of 1972, the
Office for Civil Rights had been responsible for investigating com-
plaints from professional employves against an institution received

~directly by the Office for Civil Rights, or referred to it by the

Director, Office of Federal Contract Compliance. The U,S. Equal Em-
ployment Opportunity Commission, with its district offices throughout
the nation, now has this responsibility. (See Guidelines, p. 14).

Institutions of higher education are subject to the provisions

of Title VII of the Civil Rights Act of 1964, which prohibits dis-

crimination in employment whether or not the employer receives Federal
financial assistance. The Equal Employment Opportunitv Commission is -
responsible for enforcing Title VII. The Office for Civil Rights
continues to investigate complaints seeking relief for an affected

' class as well as general allegations of patterns of“discriminatipn at

an institution., Such class complaints or allegations may be factors
in determining which institutions will be scheduled for review.

4, Reguiar,compliance reviews: Reviews are also undertaken as
part of a systematic program of the Office for (ivil Rights to examine
the employment practices of contractors for which it is amgsigned

~rasponisibility. Most of these reviews are routinely scheduled, although

1t should be noted that they may be given a higher priority ss aﬁrqgu%t
of information received from either public or private sources that a
specific problem of discrimination against a class or classes of

;,-Except'for,pre?award”clearances,r511 reviews and investigations

~are scheduled by’ the Regional Offices on'a quarterly basis. Since the

number and location of pre-award reviews cannot be anticipated by the

scheduling, they are scheduled as required.*

3_Office_for Civil Rights"sufficieﬂtly in advance to permit planned

Access to Informatics:

In coﬁducting‘a comblianée review, the foice‘for Civil Rights

must have adequate information about the contractor’s employment

*Allegations of discrimination filed by. campus.organizations, or by

advocacy groups such as NOW, WEAL, NAACP, and The:National Urban League,

‘which do.not contain the signature of any alleged victim of the dis-

crimination drfof“anfauthorized1tep?eSentative-of,SUéh an”indiyidhal
will be handled as part of ‘a general ‘compliance review.

A ruiToxt provided by ER
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practices. Such iInformation includes data reflecting generally the
employment status of ex!sting employees and specific information on
the contractor’s vecruitment and hiring pattexns. and on its employ-
ment criteria, policies, and procedures.* I: - 11s0 be necessary
in particular instances to have access to gpec '.. information perti-
nent to employment decisions. It may also be necessary to compare
the treatment of. a number of individuals in order to determine factors
which have affected relevant employment decisions.

Examination of individual records could sonclusively demonstrate
the existence of discrimination 1f, for example, there is overt meation
in a personnel file that race, color, national origin, religioi, or sex
was improperly considered in an employment decision. 1In such a case,
examination of more general statistical data might serve as a gauge
of the extent of discrimination and the scope of the required remedy.

A similar appronach would be warrznted where initial comparison of
personnel files of similarly situated employees indicates significantly
different treatment corresponding with the race, color, ethnicity,
religion, or sex of the employees involved. Where the focal point of
an investigation becomes an individual or class instance of discrimi-
nation, the examination of certain personnel records will in most

cases be necessary. ‘

it should be made clear that access by the Office for Civil
Rights tc personnel information is limited to its obligation to
identify and eliminatez discrimination prchibited by the Executive
Order, and to secure required affirmative action. The Office has no
intention or authority to seek information for any other purpose.
With this in mind, we expect the full cooperation of institutions of
higher education in providing the Office for Civil Rights information
necessary to evaluate the contractor’s compliance status. See 41 CFR
Sections 60-1. 7(2) (3) and 60-1. 43, and paragraph (5) of the equal
.opportunity clause.

In addition the Offico for Civil Rights’ investigative re-
spcnsibilties require that it have access to employees of contractors,
as sources of information. The Office is therefore authorized to
interview any employee, without the presence of a contractor repre-
sentative, in the course of investigation or compliance activities,

) suliect, of course, to reasonabﬁe proceduras on time, place, and
mAnner. (See 41 CFR Sections 60;1.20, 60 1.24 and 60= 1 32.)

The Office will request *nformatiov in reanonable form, and
'will not demand access tc information and copying of Tecords except
during normal business hours. Failure to provide iniormation or
‘pernit access tb‘and‘dbpyi. nf pertinment recordd Lunfcitutes non~
compliance with the contrac. ‘s obligations stadir the Executive
Order, and subjects the contractor to enforceusni vation, including,a‘

*See‘Appendix‘J on data'requi:ements.
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hearing before an independent hearing examiner. During the course of
an enforcement hearing the contractor has an opportunity to contest the
Office for Civil Rights’® determination as to the necessity and perti-
nence of information it seeks. '

- Consistent with its limited responsibilitizs, the Office for
Civil Rights will not publicly disclose information gathered during
the course.ogyg compliance review except as indicated in the guidelines.

Conduct of Compliance Reviews*

1. Notice to the Instituticen

-Once an institution has been selected and scheduled for review,

a letter is sent by the Regional Civil Rights Director to the head of

the institition advising him of the anticipated date for commencement

of the review. This notification will be sent to the institution as

far in advance as possible, but ordinarily at least six weeks prior to the

initiation of the compliance review.** The notice rwill request the

institution to prepare and make available either prior to or at the
“'beginning of the review certain information which is necessary to a

derermination of compliance. This information ordinariiy will consist

of: '

1. For private institutions which are subject to Revised Order
No. 4, a copy of the original affirmative action program including all
of the base data, analyses, documents and supporting data which were
used in preparing the program. If the program has been in effect for
more than six months, the updated affirmative action program and the
evaluation of the program’s opexazion since it was originally developed
should be included, as well as a’i actions taken to correct any
problems of ‘discrimination or underutilization.. ' '

If either the original or updated program has been in»effect for
- less than six months, and if the institution beligves that actions
taken under 1t would affect a determination of its compliance, the
university may, of course, include. such information in its report.

*This section describes proéedures normaliy followed, in the ab_ence
of unforeseen circumstances. o .

**in exception to this minimum notice pericd will be in the case
of a pre-award revicw where. the anticipated date of adward of the
contract or modification will not permit.such notice. In these cir-
cumstances, as much advance notice as possible will be given to the
institution. We have found that the normal prior notice period can
generally be.'no more thanfonevweek in these cases. However, in most
circumstances, becausé an institution is directly involved in con=~
A tractfnegotiatioﬁs"with(the;Government, it can anticipate the need
for an Office for Civil Rights pre-award review sufficiently in =
advance of the receipt of notice to proceed with preparing the infor-
ation necessary for the review. o IR : o

PRI
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2. For public institutions specifically exempted from Order No. 4
and for private institutions which have not previously held contracts
covered by the Executive Order, the nctice will request that the insti-
tution prepare the basic employment information described. If such
institutions have drawn conclusions from the data as to discrimination
or undérutilization, the institutions are free to include the informa-

~tion, and we strongly- encourage’ +them to.do-so.: Information on any

programs and policies which have been developed pursuant to the con-
tractor’s affirmative action obligations should also be included.

3. If the institution, whether public or private, has been pre-
viously reviewed by the Office for Civil Rights, a full report, both
narrative and statistical, indicating all actions taken to correct any
problems which may have been reported to the institution as a result
of the prior review should be provided. ‘

. . The Regional Office may request that the above described infor-
ation be submitted to it prior to commencement of the on-site review,
or it may request that it be available when its review team arrives to
begin the on-site review. Although it would be preferable to schedule
the review sufficiently in advance to permit the institution te: prepare
the information and forward it to the Regional Office, this will not
always be possible, particularly in the case of a mandatory pre-award
review. :

2. On-Site Review

The purpose of a compliance review is to determine whether or not.
the institution is fulfilling its contractual obligations of nondiscrimi-
nation and affirmative action. In tiost instances, prior to any review, .
it is helpful for the Regional Office to have the benefit of the con-~
tractor’s own analysis of its employment practices, its own evaluation
of its utilization of minorities and females and its own plans and
programs for overcoming problems" which\it has: identified through these
self- evaluation r-rocedures. Indeed, if the contractor has fully com-
plied with its obligations under 41 CFR 60-1, 60-2, 60-3 and 60-20, the
review may consist of no more ‘than an evaluation by the Regional Off*ce
of the adequacy ‘of the contractor’s analyses and conclusions and of the
plans and programs which it has developed to overcome problems of dis-
crimination and underutilization. The scope of the review will to a
great extent ‘depend on the guality of self- evaluation engaged in by the
contractor prior to the on-site review.. : ,

. On the basis'of a review of,the data .prepared by the contractor,
the Regional Office wiil select for review specific departments or other
organizationsl units, specific job categories across departmental or
organizatioral lines, and specific personnel. practices or policies

- applicable within the institution as a whole. If the review team deems

it necessary for ‘'.e purpose of determining comp1iance, the review will

. involve the detsiled examination of formal and informal personnel pro~

cedures and policies, as well as. individual personnel records af em~
ployees, former employees and. applicants for employment in the organiza-‘
tional units and job categories being analyzed During the course of the
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review, the Regional Office team may wish to conduct interviews with
employees, former employees .nd applicants for employment in those job
categories or organizational units being examined and with perscnnel
responsible for participating in the persomnel ::cisions affecting the
selected job categories or organizational units. Interviews may also

be conducted with representatives of organizations active on the ..
campus ‘and community organizations which have an intersst in equal
employment opportunity. It should be emphasized that the organizational
units, job categories and persdﬁnel procedures initially selected for

- examination may be expanded during the review if any information is

developed which in the judgment of the Regional Office requires further
evaluation and examination. : :

Based on the information gathered through these processes, pre-
limingry findings will be developed by the review team and presented to
the head of the institution or his designated representative at an
exit conference. Suggestions will be offered as to how the institution
can’ correct or remedy any problems of discrimination. or underutilization
discovered during the review. While it is expected that the review
team will keep the contractor’s representatives fully informed of
problems 1s they are discovered during the review, the formal exit
conference will assure that the contractor ic fully apprised of the
likely findings of the review.

The exit interview does not represent a formal presentation of
the findings, but provides the contractor an opportunity to review and
zact to the probable findings, tc submit any additional documentation,
and to discuss any additional factors which may not have been brought

to the reviewers® attention during the review.

3. Compliance Letter

Within appfoximately 30 days of the on-site review and the exit
conference, the head of the institution will receive a formal letter
from the Regional Civil Rights Director. The letter will include an
evaluation of the institution’s compliance status in each organiza-
tional unit, job category or ‘personnel polisy or procedure examined
during the review. The letter will include an identification and
discussion of all. facts considered. The letter may also indicate
specifically what must be accomplished by the contractor, suggestions

as to.what additional actions the ‘contractor might take, and a maximum

period of time within which the remedy must be effected.

This letter may be presented either in person by a member of the
Regional Office staff or mailed to the contractor. If major problems
are found, the letter will be dizzussed in detail with the responsible -
administrative officers of the institution. e

4. Respdnse by the Contraétor‘

"‘Within apﬁ:okimately 30 days of réceipt of a compliance letter the con-

“tractor will be expected to'respond in writing to the Regional Civil Rights
Director. This response must address itself to each citation contained

-
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in the compliance letter and indicate in detail wha: action has been

" taken or is planned by the contractor on each point, including the

period within which he intends to take action. If the action differs
from that set forth as acceptable in the compliance letter, a full
justification for the alternative must be set forth, including ezidence

_that the.alternative will be effective. If the time limit fox ¢ffective

action differs from that indicated in the compliance letter, the con-
tractor must also provide evidence to support his conclusion that the
action cannot be effected within the time specified by the Regional
Of fice.

If the contractor disagrees with a finding made by the Regional
civil Rights Director, its response must state in detail the basis for
disagreement and provide evidence to refute the validity of the facts
upon which the finding was based, or demonstrate that the finding )
itself was based on an erroneous interpretation of the facts. 1In ~ny
such case it is expected that the contractor will provide any additional
documentation which it considers appropriate to support its position.

Exceptions tz the exit conference, compliance letters and response
procedures will in most cases be required in pre- ~award reviews which
carry a requirement that notice be given to the Government contracting

~ agency regarding the prospective contractor®s compliance status within

30 days of the request for clearance. 'In such instances every effort
will be made by the Regional Office te issue the formal letter within
3 weeks of 'the request, which would allow the contractor one week for
response. If the contractor is unable for reasons beyond-his control
to respond within. the one week period, an extension of the 30-day
clearance period will be requested by the Office for Civil Rights from-
the contracting .gency. However, if the contractor elects not to
respond within the one week or an extension cannot be secured from the
contracting agency, the Office for Civil Rights will be unable to make
the positive certification required for the award.

5. Evaluation of the Response

Within approximately 30 days of eceipt of the institution s
response, the\Regional Civil Rights Director will notify the head of
the institution of the results of his evaluation of the response. If
the response appedrs to the Regional Office to be satisfactory, or if
the response is sufficient to alter a previous finding, the notification

"~ will indicate the Regional Office’s tentative acceptance of the response
_and will advise the institution that it has been forwarded to the Wash=

ington Office with a recommendation for final acceptance

If the response is not acceptable to the Regional Office,;thee'u,
notification will indicate the areas of unacceptability and usually will
request a conference with the contractor to attempt to resolve the
differences. If-a resolution cannot be achieved within approximately 30
days following this notification, the matter will be forwarded to the.
Washington Office with appropriate recommendations for ‘additional
conciliation efforts or enforcement action.™ If such recommendat{ons
are made by 2 Regional Of fice, the head of the institution will be so
advised in writing by the Regional Civil Rights Director When a case
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is not resolved at the level of the Regional Office, the Washington
Office may determine that additional conciliaticn efforts are necessary
before taking enforcement action. In such ecasas, the Director of the
Office for Civil Rights will inform the institution of its upportunity
to meet with the Pirector or his representatives for further discussion
of the unresolved issues. S : o

Conduct of Class Complaint InVestigapions

1. Notice to the Institution

Within approximately 10 days of the filing of a class complaint,
a notice will be sent by the Regional Civil Rights Director to the head
of the institution advising him cf the receipt of a complaint, This
notice will include the date, place and circumstances of the alleged -
unlawful employment practice. Notification of a scheduled review will
be sent to the institution as far in advance as possible but at least
two weeks prior to the initiation of the investigation,

2. On-=gite Investigation

At the cpening of as investigation a copy of the complaint will be
provided to the institutism, and the institution will be advised of the
procedures to be followed by the reviewer-conducting the investigation.
The institution will also be advised at this time of the particular
personnel processes and the organizational units or job categories which
will be reviewed as a part of the investigation. The investigation may
involve, according te the discretion of the compliance review team, an
examination of relevant data and Ynformation concerning jresent employees,
former employees or applicants for employment in the organization units
and job categories associated with the complaint, It may alsc include
an analysis of formal and informal personnel procedures and policies
associated with the particular practice being examined; interviews with
employees, former employees or applicants for employment.. ' :

_ Based on the information gathered during the investigation; ‘
-Preliminary findings will be developed by the investigative team and
Presented to the head of the institution or his designated represeitative
at-an exit conference, As.in the case of regular reviews, the exit
" interview does not represent a formal Presentation of the findings but
provides the cﬁntractor‘an‘opportunity to submit any additional documenta-
tion and discuss any additional ‘factors which may not- have been brought
to the reviewers’ attention during. the review and-which it wishes the
raviewers to consider in preparing their formal findings. ‘If the pre-
liminary finding is that the allegations are valig, the investigative
team will advise the institution as to the specific corrective action
~which may be required by the contractor to remedy “the discriminatory
treaiment, and of the date by which such actions should be taken. It

-+ should be noted that vhile ‘a formal findihgiis ﬁot“made‘at‘the;eXit‘

conference,-this'ShOuldjno:1preclude the;cqntractor’s acting to’ remedy
'a matter brought to hiS'attgntion duriné»thetexit‘conferencegfprior to
receipt of formal findings." SR o

‘
S/
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T+ should be emphasized that the law protects individuals who have
complained of discrimination from harassment by the employer because of
‘that complaint. Instances of harassment or reprisals brought to the
attention of the Office for Civil Rights may be considered a basis for
enforcement action. The same criteria apply to relatives of complainants
and to those who aid in a Government inquiry. ’

Steps Following Non-compliance Determinations

Show Cause Notices

When the Director of the Office for Civil Rights has reasonable
cause to believe that a contractor has violated the equal opportunity
‘clause, he may issue a notice requiring the contractor to show cause,
within 30 days, why monitoring, enforcement procedures or other ap-
propriate action to ensure compliance should not be instituted. (See
41 CFR 60-1.28) A show cause notice will in 3ll cases be issued to
the contractor when it is found that a c~ntractor does not have an _
affirmative action progrsm or that the p.ogram Is not acceptable under
the standards contained in 41 CFR 60-2.10 through 60-2.32. The Depart-
ment of Labor vecently issued a Notice of Proposed Rule-Making to
require that a show cause notice be issued when there is a substantial
deviation from an affirmative action program (37 FR 17766). In other
enforcement circumstances, a show cause notice is not required and its
use is at the sole discretion of the Director, Office of Federal
Contract Compliance, Department abor.

“Show: cause notices may also be issued by the Regional Civil Rights
Director as_g part of letters of findings following either a compliance
review or a complaint investigation if it is found that an institution
which -is required to have developed an affirmative action program has
not done so, or that the affirmative action program which has been-
developed by the institution does not conform to the guidelines con=
tained in 41 CFR 60-2. 10 through 60-2.32.

Sanctions and Penalties ~ e _ | .

The Executive Order authorizes the imposition of the following
sanctions and penalties against contractors who have failed to comply
with the provisions of the Executive Order and the implementing
regulations: -

1. Publication of the name of the non-complying contractor. ‘

2. Czncellation, termination ~and suspension of contracts or
portions of con*racts. ‘

3. Debarment from future contracts or extensions or modifications
‘ of existing contracts.

In addition. the Director, Office of Federal Contract Compliance
may in some cases recommend to the Department of Justice or the Equal
Employment Opportunity Commission the initiatior of appropriate Juulcial

e
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proceedings, including criminal proceedings by the Department of
Justice for providing false information.

Prior to the imposition of any sanctions and penalties,
reasonable efforts within a reasonable time must he made to secure
- compliance through conference, conciliation, mediation end persuasion,
and the contractor must be afforded an opportunity for z hearing. We
have briefly described the processes of conference, conciliation,
mediation and persuasion ahove in outlining the compliance review and
" complaint investigation procedures. When these efforts fail to produce
corrective action adequate¢ to overcome any instarce of noncompliance,
appropriate administrative proceedings leading to the imposition of
sanctions and penalties will be initiated. The first step in this
process will be a letter giving contractors 10 days in which to
comply or request a hearing before an impartial hearing officer. The
procedures for imposition of the sanctions and penalties are detailed
in 41 CFR 60-1.26, 60-1.27, 60-1.30 and 60~1.31,

A hearing adjudicates whether the contractor is out of compliance
with the requirements of the Executive Order and its regulations.
Except to the extent that applicable law provides otherwise, the burden
of proving noncompliance is on the Government. Hearings are conducted
in accordance with the Department’s rules for such proceedings, pub-
lished at 45 CFR Part 82 and 37 Fed. Reg. 7323. These rules also
prescribe the procedures for intervention of interested parties in
these proceedings (section 82.6), and for review within the Department
of the decision of the hiearing offizer (section 82.37).

The Office for Ccivil Riguts 1s responsible for advising HEW contract-
ing agencies as to whe*her contractors for which they are responsible can
comply with t' e requirements of the equal employment opportunity clause
contained in each Federal contract over $10,000. Such advice is binding
upon the contracting officers in their determinations of the responsibility
of prospective contractors. OFCC is responsible for advising othér agencies
on the contractor’s compliance status. Such advice is ordinarily based
upon the informatior and findings of the OCR review, ;

If the Office for Civil Rights has determined, pursuant to the
review and enforcement procedures outlined in this and the preceding
section, that a contractor is unable to comply with its_equal employment
opportunity obligations, the Director may so advise all contracting =
agencies.* This notification Inay or may not occur in the context of a

-* 41 CFR-$0-2.2. provides in part that ‘*[Any ‘contractor required . . : to
develop an affirmative action program . . . who has not complied fully . . . -
is not in compliance with Executive Order 11246 . . .2° and ¢‘is unable
to comply with the equal employment opoortunity clause®’ unless the govern-
ment can ‘‘otherwise affirmatively'determine that the contractor is able

to comply with his aqual employment cbligations or, unless, upon review,

‘it 1s determined by the Director‘[Office of Federal Contract -Compliance]
that substantial issues of law or fact exist as to the contractor’s .
ccsponsibility to the extent that a hearing is, in his sole judgment,

required prior to a determination. . e 22
) S ‘ o o
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response to a request for clearance of a new award or of the modification
or extension of an existing contract.**

Notification of ¢‘inability to comply’’ to contracting agencies
by tks Director of the Office for Civil Rights has the effect of denying
oy deferring the extension of an exis“ing contract or the award of a new
contract which may arise. In such cases, the contractor is entitled to
have an immediate hearing on its compliance status concurrent with the
second denial or deferral of a contract award.

Procedures for a formal hesring, including those for cancellation
or terminatien of existing contracts and debarment from further contracts,
are set forth in detail in 41 CFR 60-1.26(b) (Tab B), and in Chapter 27-10
of the Department of Health, Education, and Welfare General Administration
Manual (34 FR 1276). ' :

*% 4] CFR 60-1.20(d) provides that contracts of $1 million or more,
including modifications or extensions of existing contracts which involve
the allocation of additional funds in the amount of $1 millicn or more,
can not be awarded without a finding that the prospective contractor is
complying with the provisions of cthe Executive Order and the impiementing
regulations. ' '
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Data Gathering and Analysis - Suggested Prucedures

A necessary prerequisite to the development of a meaningful affirmative
action program is the identification and analysis of problem areas
- {nherent in minority and female employment, and an evaluation of the
opportunities for utilization of minorities and women in the contractor’s
- workforce. (See Guidelines p. 2 for an explanation of the obligations
of public contractors.)

The first step in the contractor’s analysis of its workforce is to
determine where policies and practices have had the effect of denying
equal employment opportunity and benefits to certain groups of persons
on a discriminatory basis. This will necessitate the development of a
comprehensive inventory of all employees.

An employer must then organize this inventory so as to determine:

1. any patterns of job classification?and assignment identifiable
by sex or minority group;

2. any job classification or organizational unit where women and
minorities are not employed or are underutilized (see Guidelines
p. 3 for a definition of underutilization); and

3. any patterns of difference in rate of pay, status; type of
appointment, termination, or rates of advancement within job

clasgifications or organizational units which are identifiable
by sex or minority group.

The results of a contractor’ s‘analysis should be -shared and discussed with-

personnel relations staff, with department ‘and divisional heads'and with

other supervisors responsible for academic and nonacademic personnel to

determine whether patterns suggesting deficiencies 4in equal employment
exist and if so, why. At this stage of evaluation, some institutions

have.set up task forces to ‘asgist in identifying discriminatory patterns

- and practices. This has proven particularly useful in the area of -

- academic employment, where the faculty has traditionally had a principal

‘responsibility for matters relating to faculty status.

A. Basic Data File “

The contractor must first establish a basic data file ~u its employees.
This is the primary source material of the institution and need not be
submitted to the Office for Civil Rights, although the contractor may be
required at some time to ‘supply OCR with this information in order to
‘,determine the accuracy in the compilation of the data. :




«J2 -
The basic file should contain the following for each employee:

(1) name and/or identification number (See discussion below) -
(2) sex ‘
(3)° ethnic identification (Negro, Spanish-surnamed, American
Indian, Oriental. - All others, including Caucasians, should be
- 1dentified as ‘‘other’®)
(4) year or date of birth, or age
(5) current salary (full-time annual equivalent)
(6) current job family or generic job family
(7) current job title
(8) personnel action resulting in current job title (new hire,
promotion, transfer, demotion) :
(9) date of personnel action resulting in current title (years in
current job)
(10)  previous job title :
(11)  employment status (full-time, part-time, tenured, non-tenured,
etc.) : ‘
(12) educational level
(13) organizational unit where employed
(14) date of hire

The contractor may wish to compile this basic data in the form of u uaster
list, or computer printout, arranged by department, within department: by
job classification, and within job classification by length of service and
salary.  The Office for Civil Rights will not normally require that these
printouts be submitted, if the summaries described below are compiled in
such a way as to be sufficient to determine compliance.

In collecting data on employees, it is not necessary to identify the
employees by name. Where there is an objection raised by an individual to
providing data on his or her race or sex, it should be made clear that
individuals are not themselves legally bound to report such information,
Where an inventory by voluntary submission of ‘such data on the part of
employees is not obtained, however, employers must rely on their supervisors
to make identification on the basis of their *‘best knowledge’’ of employees.
It is clear that‘no\inventory‘methOd;7ahd‘particu1ar1y the latter one, will

‘provide perfect accuracy. Nevertheless, the institution must devise some

affirmatiye‘action”pgogramr~_ 

method'whichAWill‘produce‘reasonably accurate data upon which to base its
identification of problems or deficiencies. and to develop a.responsive

" B. ‘Ofgénizatidh 

. The Basicjdata;oniall‘empioyees‘mUSt‘be summarizéd'forfréady;analyéis,
in the following manner: RITRE T Shelie

1, by dépaftﬁent; a 1ist'bf‘éachwjob‘¢13591fi¢atiOn in;deécénding'

“order‘(g,g;,broféﬁédr,;associate”pfofessor;;secreta:yf1,,seéretaryTZ,‘etc;)

Q

- showing the numbers by sex for each racial and'ethnicjgroup;,as‘Well‘as ,

cumulativeffigureg‘fbrfminqritiéSVandsfo:ffemaleéTgenerélly;




-J 3~

2. by job classification, within tue entire ingtitution, showing
the numbers by sex for each ethnic group, as well as cumulative figures
for minorities and for females generally. In order to satisfy this require-
ment an institution must establish an organizaticn chart, broken .down by
career ladders; it must also classify all job titles and organize them
into career ladders. The duties, educatioral requirements, experiential -
requirements and pay ranges for each position must be made reasonably
explicit.

3. by department, the mean salary in each job classification,
by sex for each racial and ethnic group. :

4. by job classification, across department lines, the mean
salary in each classificationr, by sex for each racial and ethnic group.

C. Required Analysis

1. Availability of Women and Minorities

_ A unique aspect of equal employment opportunity under the
Eexecutive Order is the required compilation of availability cdata on
- women and minorities for use as a measure of the contractor’s equal
- employment opportunity. By comparing availability data with current
employeés, the contractor has an indication of how representative its
workforce is of the persons qualified for employment in its institutionm.

The Department of Labor’s Revised Order No. 4 (41 CRF 60-2.11(a) (1 and 2)
contains explicit guidelines for constructing an availability index for
minorities and an availability index for womeri. These indices are par-
ticularly applicable in the casze of nonacademic personnel. :

The demographic data needed to develop these estimates can generally

be secured through the Census Bureau, the Department of Labor’s Bureau
of Labor Statistics and its Women’s Bureau, and from city, co.aty and
state governments, including planning commissions and public Pmployment
agencies. Estimates concerning minority population, workforce and
requisite skills may often bz obtained from local Chambars of Commerce,
union organizations, employer associations, local educational inqtitutions,
community organizations, and minority and women s advocacy- groups such
as the Urban League and NOW. The community organizations serving
minorities and women will often be the closest to the situation and
‘thus should be contacted by the contractor in preparing estimates of
availability ‘ o :

: ‘For academic personnel rhe development of availability figures is slightly.
‘different, because the recruiting area will vary from institution to
institution. It may be a national or .even: international one. Because
the skills required for a: particular position are often quite: specialized
'accurate information on availability may be more difficult to obtain '

' OCR recommends the following procedure for determining availability figures
“for women and minorities for acatemic positions"ﬂv“ BRDIDET

Q [any disciplinary associations and professional groups have data that showl N
[:Rxﬁzercentages of racial and national origin minorities available in certain AL

wll Toxt Provided by ERIC
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fields, and a 1968 study by the Ford Foundation (0ffice of Reports)
provides percentages of Negroes holding doctorates. To determine the
number of women available for senior level pesitions, the Office
recommends that the contractor use data available from the National
Regigter of Scientific and Technical Personnel prepared by the National
Science Foundation, and the U.S. Office of Education’s annual reports

on earned degrees. Another scurce is the National Research Council

of the National Academy of Science. This data has been compiled

by sex, but is now .being compiled by race, as well. The NSF data is
broken down by sex, specialty and subspecialty, highest degree, years of
professional .experience, and primary work activity. The OE data is broken
down by sex, degree earned, ‘schoocl granting degree, and specialty. For
women in junior positions, the Office recommends that the contractor
consider the OE annual report of earned degrees for the last 5 years and
current graduate school enrollments.

To the extent that an institution makes a practice of employing its own

~ graduates, the number and percentage of graduate degrees which it has
itself awarded to women and minorities in the past ten years or so

should be reflected in the goals which it sets for its future faculty
.appointments. o ‘

For academic employees the basic national data on earned doctoral degrees
will provide the basis for a utilization analysis of a contractor’s work-
force, unless the contractor can otherwise demonstrate that the labor
market upon which it draws is significantly diffevent from this base.

For example, some institutions appoint a large number of new faculty

from a'particular group of graduate schools; such institutions may use

data obtained from these schools to determine the availability of women and
minorities. If the amnual output of women and minorities from the

primary feeder schools exceeds the mnational average, the contractor will
be expected to use the higher figures to determine availability. If the
output from the feeder schools is less than the national average, the °
Institution will be expected to justify its use of such recruitment

- sources, or use the higher .figures to determine eligibility,

2, Comparison of Current_wbrkforce‘with Availability‘Data

' The next step for the contractor is tb‘compéré‘thé number of ‘
women and minorities in its eurrent workforce with their availability in

the market from which it chn‘reaSOnably‘reCruit.‘ﬁThis comparison must -
- be by comparable job~¢ategories."Wherever‘the-comparisonfreveals that

‘@ hiring unit of the university (a department or other section) is not -

~employing minorities‘and.womenfto‘thetextent'that'they are available

and- qualified for work, it is then required to set goals to overcome

fthis‘situatibn;

:  G6a1s[shou1d?be‘seﬁ‘so‘és tofOVercoméfdeficiencies inche\utiiizétidn

Cowill be required. -

: r

LRIChe work force in the given wnit.

of minorities and women within a reasonable time. . In many cases this

. can be accomplished within 5 years; in others more time or less time

. Goals may be set ‘in r'mbers: or percentages, ‘and should reflect not

g'fhthegnumbgr;ofrnér”5iréshbﬁtgalso\;hefprpjgcﬁéd*ovefal;fcqmpOSitibn o

IText Provided by ERIC
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It 15 necessary to set goals that will overcome underutilization in the
institution’s work force within a reasonable period of time, not merely
" to set goals for new hires based on current availability.

In many institutions the appropriaté unit for goals is the school or .
division, rather tham the department. While estimates of availability in
academic employment can best be determined on a disciplinary basis,
anticipated turnover and vacancies can usually be calculated on a wider ~
basis. While a school, division or college may be the organizational

unit which assumes responsibility for setting and achieving goals,
departments which have traditionally excluded women or minorities from
their ranks are expected to make particular efforts to recruit, hire-

and promote women and minorities. In other words, the Office for Civil
Rights will be concerned not omnly with whether a school meets its overall
goals, but also whether apparent general success has been achieved only by
strenuous efforts on the part of a few departments.

3. Salary Analysis

A salary analysis is required for all employees. The basic
question to be answered by such an analysis is whether there is a
difference in the salary of employees with the same job title that can
be attributed to their sex or minority status. However, before this
analysis is done, job titles must be compared and overlapping ones
merged so that persons doing the same work with different job titles
‘benefit from the salary analysis.

The most effective means of undertaking a meaningful salary analysis
may vary from institution to institution. Factors which are taken

into consideration in determining salary may vary among and even within
institutions. The purpose and function of every salary analysis should
be to determine whether women or minority group persons are being paid
1ower wages for performing the same or essentially the same duties.

D. Additional types of‘analyses'which are useful in determining compliance

1. Locations Analysis.

* In an attempt to prevent the development of segregated job titles
- 1in any physical location, a locations report is suggested This report
should examine the- race-Sex--national origin:composition of each job title
in each major organizational unit of the institution, e.g., athletic
department, health services, hospitals, central administration, deans
offices, building and grounds, etc. | |

‘This analysis may not be revealing where the units invel 1 -are small or
vhere the numbers of minorities or women in the job titl xe i... But
*‘where a. university discovers that it has one minority or sex group clustered
- in ‘any one unit, even though there are members of the. opposite sex or of:
other minorities in the samejob title clustered elsewhere, corrective action
. must be taken. If a university discoVers the reason for this concentration,
'_'it can prevent it from recurring or continuing by altering its policies._ L
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This type of analysis may also be usazful in determining at what point in
the organizational structure women or minorities cease to move upward,
and what obstacles to upward mobility may exist within the contractor’s
organizational structure. ' :

2. Promotion Analysis

A university may also compile data to determine the success or
failure of women and minorities in attaining promotion or tenure.
‘One possible method s to compare the c¢ime spent prior to gaining promotion
or tenure by males and by females of similar experience or by minorities
and by others of similar experience. Another comparison could show the
percentage in each group eligible for and those granited promotion or
tenure. Wide variance among sex-ethnic-racial groups would nacessitate
further analysis. T

E. Testing and Test Validation

41 CFR 60-3 (“‘Employee Testing and Other Selection Procedures’?)
requires all contractors to validate tests used as a basis for employ-
ment decisions, in order to make certain they are not discriminatory,
and provides that tontractors may be required to validate other employee
selection techniques, :

The term ‘‘test’’ is defined as any paperﬁénd-pencil or performance

measure used as a basis for any employment decision and all other formal,
scored, quantified or standardized techniques of assessing job suitability.

The latter techniques include personal history and background requirements
which are specifically used as a basis for qualifying or disqualifying
applicants or emnloyees, specific educational or work history require-
ments, scored interviews, biographical information blanks, interviewe:’s_
- rating scales, and scored application forms. S - :

If a test or selection techniqué.is‘determined to have a disproportionate
impact on minority persons or women, ‘such. test or selection technique must
be validated pursuant to the regulations cited above.

A testing report should contain the following data: name of test, publisher,
ard puhlication date of the test, the groups on whom it was validated and
when -and where; the groups to whom it ié‘administered‘by‘the contractor. and-
in what employmgnt‘deéisibns,it-is,used,‘tﬁe:average sco:e,‘thefétanda:d“ 

~ deviation for each race=sex group taking the test -and the number of people in
each”race-sexdgtoup taking the 'test, Data SHOu1d~be‘keptgindicating tﬁeH_Av‘ .
. scores, standard deviation, and number of people in each race~sex. group who.

- took the test and subsequently received a favorable personnel action (hired,
 promoted, placed in new job) 1in'part because of their test scores, Based on -
- the analysis of this data, the contractor must determine where tests must be

eliminated or modiffeds . =~ - . . . I R




