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I. Introduction

On July 1, 1970, Governor Rockefeller requested the
Public Service Commission to'investigdtemthe operations of éATV
systems in the State of New York. The Governor stated:

"I am deeply interested in the development of CATV

systems within the State, and cognizant of their enormous potentials

as communications media, At the same time, I believe the people of
the State should be assured that the rates, services, and operations
of the companies doing business in this area are designed to serve

the public interest, and that the potentials for service to the people
are fully developed. : ‘ .

"At present CATV services are provided with only limited
public scrutiny and control. To assist in determining whether State
regulation of CATV and CATV companies,; with or without preemption of
local regulation, is 'in the public interest, to promote adequate,
economic and efficient CATV systems service to the citizens of this
State, I am asking you to undertake a comprehensive investigation to
include a review of: ' ' . :

-- The extent to which CATV services are Beingmpro—-~ -

vided, and the quality-and comprehensiveness of
such services;

-- The potential of CATV and its present and future
~importance to the convenience, welfare and econoiy
of the State and its citizens; |
-~ The extent of the industry as it now exists and
its nature and possibilities for growth, and the
rate of such growth, as presently foreseeable;

-~ The extent of existing governmental supervision
both in New York State and as practiced by other
jurisdictions; and ‘ , : '

-- Whether regulation is necessary or desirable in
the public interest and, if so, the form which
such regulation should take. ' : :

'In addition, as to existing CATV operations, the in-

. vestigatiOnuShbdld;ascertain“the.basisﬁforvthe%presentvrates‘and,
- charges for services .and consider whether such fees seem just and

reasonable., .

R UAS;the{PSC;isathe~agéncy with;gehéralﬁfesponsiﬁility
for regulation-in the utility and.communication fields, I am asking

‘ itgto{undertake)this;studyw”fYourdinveStigatidn‘shouldvaffordgallm

interésted'partie5~angopportunity-to expfessVtheirQVibws;Jand’public

'hearings;Shouidybegheldyt05thefextent:youfdeem}itqnecessary or

desirable." .

P



develop on a monopolistic basis--with but a single system serving C

¥
i
i
E

The CATV industry is a growing one, but it has tended to

.

any geographical area. Observing this development, the Federal Com-

‘munications Commission in'1968'stated;' "We...believe that local,

state and federal governmental agencies must face up to providing
some means of consumer protection in this area.' This report con-
siders the role of the State in regulating CATV operations with a -

view to protecting consumers and cther interests of vital State

‘concern, while at the same time facilitating development of the CATV

1ndustry

~ On the same day as the Governor's request, the Federal
Communlcatlons Comm1551on issued a Notice of Proposed Ruiemaklng
concerned with Federa1~State-Loca1‘relatlonsvln the area‘of CATV
regulatlon. The Notice is discussed ggigg at pp. 99-101. While

th1s report is 1ntended pr1mar11y as a res ponse to the Governor's - .

request, it also suggests p051t10ns.that the Public Service Com-

| mission and the State of New York might take'in relation to the FCC

Notice of Propoeed Rulemaklng and other proceedlngs pendlng before
that Commission.

. CATV systems, as presently constructed and operated con-

-3

sist of three main‘partS'v (1\ an or1g1nat1on po1nt usually re-
o ferred to as the "headend‘"‘whlch con51sts of a rece1v1ng antenna

.‘and electronlc conver51on and amplrf1cat1on equ1pment--da51gned to-

rece1ve,‘f11ter, convert and ampl1fy broadcast s1gnals (telev151on -

and FM) ava11ab1e at the antenna 31te, (2) dlstr1but10n lrnes fon;:;

(»,

”351stJng of coax1a1 cablp and assoc1ated amp11funs and f11ters,‘wh1ch



system; énd (3) a small coaxial cable, or "drop," which connects
o . the subscriber’s television set to the nearest CATV distribution
. line, “ ‘
Several varlatlonb are possible. The antenna at the "head-
‘end" may 51mp1y p1ck up - broadcast signals available at that point,
or it may recelve.51gnals relayed from more remote points by coaxial
éable or microwave (usually the latter). In addition, the CATV sys-
tem may have facilities at the "headend"--primitive or elaborate--
for féeding nonbroadcast.programming_into the system in lieu of sig-
nals picked up.off the air,.
The coaxiél cable used for,distribution, and-related:sup-g‘
porting Qtructures; may be inétalled‘in their'entirety by the CATV

(]
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system. But this is ysre., Typieally, the CATV system arranges to
string 1ts cable on the pweles (or in the ducts) of local telephone

or utili ty companicgs for an agreed rowaial, Or.the CATV system leases
a telephone-suppl1ed-«mannel 1¢ delivey ztus signals.from the head-
end to its su bscriberﬁ‘ sets, The forw«y is the more common

[ . B . L
practice. . : |

A subscriber's set, when comnnzcted to the CATV system, may
be equipped with a switch, so that the subscriber 4150 may receive

programs off the air. But such eguipment is rarely wsployed, and

a2 television set connected to a CATV system usmally canest receive

‘,brograms off the air.

' Without going'beyond the present state of the art, wh . poO-

tential of CATV, both for publle and pr1vate purposes, ivaery gxent:

.This potentlal stems from tw0»factors.

F1rst the number of CATV channels is xot subject t¢ any f
prescrlbed llmltat1on, amd there is- every 1nd1Catlon that the costs
of furn1sh1ng ado1t10nal channels ls 1ow Te latlve to Lhe cost of
the general system (and very low relative to other medla with similar
character1st1cs such as add1t10nal over- the-alr broadtastlng

stat1ons) Thus the prospoct is that systems with 1ncreas1ng1y largec

numbers of channels w1ll be cons tructed o Telepronpter, the‘ii gest

aW1th 42 channels 1s belng constructed at San Jose°

CATV - operator in New Yorx and in the nat1on, 1s maklwg prov1el\nf;4

'vfor 27 channels 1n all new conctructlon act1v1t1es and a;syste&

Caeads

Second s1nce the s1"nals are routod through c«blts, 1tf

C e

»technologlcally S1mple, relat1ve1y speak;ng @ 'ii'ter 51gxalg;eogl?:j*




_‘"Q? broadcast‘signals, which_go to everyone»withingrange of the
‘station)‘ | | - c
These two factors,‘ | ad ... the exlstlng technologv of
television or1g1nat10n and reception, make p0551b1e.
| 1 An 1ncreased number, and 1mproved recept1on, of conven~
_tlonal telev1S1on broadcast 51gnals° Increa51ng the number of 51g-

'nals 15 1mportant in areas where off the a1r teleV131on 51gnals are

jfew. Improv1ng the receptlon of 51gnals is 1mportant 1n areas where‘

~bu11dlng5 or terrain 1nterfere with over -the-air transm1551ons (thls
n1s a partlcularly dlfflcult problem in the case of color trans—‘
[ml551ons) | - o
V 2. The presentatlon of addltlonal telev151on programmlng,
w"of interest only to a localrty or to a partlcular group of v1ewers,
lwhlch could not be supported f1nanc1a11y on over- the alr telev1slon
‘(such as 1oca1 sports, dramatlc presentatlons, and town meetlngs)

iiThe large number of channels, the ab111ty to d1rect programs to

fparticular audlences, and the p0551b111ty of charg1ng for partlcular‘

7‘_programs, all comblne to make thlS an attractlve prospecto Even 1n

the absence of per program charges, local or spec1a111ed advertlslng

'l\_mlght sufflce to support local or speclallzed programmlng 1f the

:cost of such support is reduced by economlcal CATV operatlons,;' |
3, The 1ncreased use of teleV1sron for 1nstructlonal and

”dmeducatlonal purposes._ Agaln, the ava11ab111ty of large numbers of

: jlchannels and the ab111ty to direct them to spec1f1c audlences 1n-
"?creases the flex1b111ty of the medlum for educat10na1 purposes

‘-rcourses can be offered in dlfferent subJects 51mu1taneously,‘or 1n r

o f same subJect at different t1mes post graduate educatlon can be




offered to members of,various professions; job training or retraining
programs can be undertaken for_the unemployed, the.temporarily‘dis-
abled, orlthe‘mother with small children. Programs of a cultural,

as well as an instructio"al nature may be offered.

4, Use of te1e 7ision for: programs ;nuolV1ng governmental
assistanceo In addztlon to educat1ona1,programs, the CATV system
could prOV1de 1nformat1onal programs on employment opportun1t1es
otypes of government ass1stance ava1lab1e for varlous k1nds of prob-
,lems 1nstruct1ons on dr1V1ng safety, on home ma1ntenance and on
preparation of tax returns.‘v | |

S, Greater use of teleV151on in programs concerned with
_politics and.pub11c_affa1rs.‘ Through use of approprlate f1lter1ng
techn1ques, it is po sible~ .r political candldates to ta1lor the1r
presentat1ons on CATV to thelr respect1ve const1tuenc1es (an im-
‘p0551b111ty w1th over- the a1r broadcasts),‘W1th a substant1al -reduc-
" tiom in program costs. Also, such technlques could make ava11ab1e
Vprogrammlng of 1nterest only to a l1m1ted sect1on of a larger c1ty
(such as local school developments), mak1ng p0551ble the creat1on of
‘more cohes1ve commun1t1es W1th1n 1ar0e urban areas (encompass1ng
ghettos at the one extreme,‘and suburban dlStrlCtS at the other)

6 A var1ety of m1sce11aneous serV1ces on spec1allzed chan-
nels, 1nc1ud1ng weather, time,,news t1cker stock t1cker mus1c,

-

traff1c condit1ons, etc.‘ | _ | _

| These p0551b111t1es are all well W1th1n the potent1a1
dcapab111t1es of the current state of the art and most of them,_'
‘fwlth the exceptlon of those requ1r1ng exten51ve f11ter1ng, are be1ngy'

‘undertakenvsomewhere,or other by_operat1ng_CATV~systems. -D;scu551on



of the additional ﬁdtential‘of_npreHadvanced'Systems is reserved
for future con51derat10n° |

In order to determine the approprrate role for the State of
_'ﬁew York in ‘relation tn cable telev151on,- it is necessary to cover.

an extensive, and Lig.  :omplex, matrix of industrial, governmental

andEtéchnologital asveiopments. This repbrtfcbnsiders‘the following

maJor topics

1Te1ev151on Broadcastxng and the Federal Lommunlcatlons
v,Comm1551on

':Federal Regulatlon of Cable Telev151on
;State Regulation of Cable Telev1s1on 5
Mun1c1pal Regulatlon of Cable Te1ev151on
.Cable Telev151on 1n New York State and in the Natlon

,Varlatlons in- Cable Operatxons and Potentlal for
Future Operatlons o

'P051t10ns of Var;ous Part1es Concernlng the Regulatlon
of Cable Telev151on by the State of New York

sl Recommendatlons and Conc1u51ons




I1I. Television Broadcasting and the Federal
Communications Comm1551on

.Cable telev151on developed 1n1t1ally as an adJunct

to over-the-air telev151on broadcasting, and the principal function

of CATV today continues to be the transmission of television signals_
or? ‘v —adcast over-the-air. It is ne-essary, therefore, if

CATV problems are properly to be understood to consider f1rst the

"development and regulatlon of over- the -air: teleV1s10n broadcastlng

A Use of the Radlo Spectrum k

The 51ngle most 51gn1f1cant characterastlc of over-

the-air telev151on broadcastlng is that it makes use of the electlo-

'magnetlc or radlo spectrum. Electromagnetlc waves, produced by the

acceleratlon or osclllatlon of. an electric charge,‘radiate‘outward-

1from the source at. the speed of 11ght 300 mllllon meters. per second.

These waves have a frequency, expressed in cycles per second (or-

Hertz), and a. wavelength generally expressed in un1ts of the metr1c

'system.‘ S1nce the speed of e1ectromagnet1c waves is- constant at

.

‘the 5peed of l1ght the frequency and wave length are 1nversely re~
ylated to one another.; the longer the wave: length the shorter the
',frequency, and v1ce versa._ The product of the. two 1s always equal
’.to 300 m11110n~meters'per second The phy51cal character1st1cs of
‘radlo wave propagatlon--dlstance travelled as a funct1on of power
;1nput suscept1b111ty to phy51ca1 obstructlon, attenuatlon attr1b-

‘_utable to ra1n, etc,--vary 51gn1f1cantly from one frequency range

 to. another.‘;'

e The radlo spectrum, wh1ch ranges upwards from fre?

x‘quencxes of 10 kllohertz (10 000 cycles,per second), is used for'

hfa w1de varlety of purposes, most of them 1nvoIV1ng some form nf



communications: wmilitary and defense“faCilities; space technology,;
air and maritime navigation{ radio and television broadcasting;
communications common carriers; business and industrial radio;
police, fire and other local emergency services; air, maritime,
rail, taxi and other transportat1on serv1ces, atmospherlc and geo-
detic exploration; and C1t1zens and amateur radio. In the absence
of ‘'some form of regulation,’use~of the radlo spectrum by one party
for a partlcular purpose could create e1ectron1c int erference7w1th

the use of the radio spectrum by another party for the same or a

d1fferent purpose° Whlle the phenumenon of e1ectron1c interference

1nvolves many var1ab1es, it may be sa1d in general terms, that:
1nterference will occur unless care 1s taken to assure an adequate
separat1on between potentlally 1nterfer1ng 51gnals in one or a
omb1natlon of four wayS' (1) separatlon 1n space (one sxgnal
b'suff1c1ent1y remote from the other 1n geograph1ca1 terms), (2)
’separatlon in frequency (one s1gnal suff1c1ent1y remote from the

other 1n frequency employed), (3) separatlon 1n t1me (one s1gna1

'sufflclently separated from the other 1n tlme, 1nclud1ng the use of

1ntervals in- the transm1ss1on of one 51gna1 1n order to transmlt‘

“another), nd (4} dlStlnCtlon in transm1551on characterlstlcs, such

as polar1zatron, 1n wh1ch one S1gnal varles over one plane whlle
‘the other varies over a dlfferent planen“]r( |

| | | OVer the years, the capac1ty of the radio. spectrum_
- has’ been greatly expandea both ‘in the range of frequencles made |
;avallable for use and in the 1nten51ty of use of partlcular fre-w
iquencles,» The former development involves the utlllzatlon of pro-
gressively hlgher frequencies w1th correspondlngly shorter wave

"'lengths, even so, most present uses of the spectrum are below

—r
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15AGHz (15,000,000,000 cycles per second). The second development
involves two kinds of improvement: the use of narrower frequency -
bands}to accomplish a particular purpose, and the refinement of
separation.techniques so:that multiple‘uSes of the same or‘adjacen
frequencles become more extens1veo

Notw1thstand1ng these technolog1ca1 developments,
the. demand for radlo spectrum space, and for spec1f1c radjo fre-

quenc1es 1n part1cu1ar has exceeded the avallable ‘supply 51nce th

1ear1y twentles, when rad1o broadcast1ng was 1n1t1ated In order t
‘regulate'electromagnetlc emlss1ons, w1th a v1ew to controliing ex-
_cessivefelectronic interfex ence, Congress in 1927 empowered the

' Federal Radlo Commlss1on (FRC) to 11cense all rad1o emlsS1ons of

private partles under the terms of the Federal Rad1o Act. The

'Federal Communlcatlons Commlss1on (FCC) succeeded to the respons1-

-b111t1es of the FRC when the Federal Radlo Act was reenacted 1n

substant1a1 measure as Part III of the Commun1cat1ons Act of 1934,

: Under the Communlcatlons Act the FCC 11censes a11—

‘“77uses of the radlo spectrum subJect to two 11m1tat1ons,' Flrst

]federal agenc1es do not requ1re FCC approval 1n order to use the
'rad1o spectrum, but the rad1o pract1ces of the federal agenc1es
ihave been coordlnated w1th FCC 11cen51ng procedures, s1nce the
hbeginning of regulation by one or another representat1ve of the
,executlve branch Second the FCC 1s obllged ~in formulatlng and’
_1mp1ement1ng 1ts 11cen51ng p011c1es, to ablde by 1nternat1onal |
gtreatles (exten51ve in: number ana scOpe) Wthh pertaln to the use
of the rad1o 5pectrumo Wlth1n these two 11m1tat10ns, however, the
‘authorlty of the “FCC. 1s plenary and preempts any p0551b111ty of

‘Jpstate or 1oca1 control of the rad1o spectrum,,qirp_;”



The rationale for this extenslve author1ty is evident
from the face of the Commun1cat10ns Act 1tself which vests in the
FCC author1ty over radio s1gnals which cross state or nat10na1

boundar1es, or wh1ch are transm1tted within any federal terrltory

e

or from any United States vessel or a1rcraft and also rad1o s1gnals

"within any State when the effects of such use extend et;und the

borders of sald State, or when 1nterference is caused by such use

~or operatlon w1th the transm1551on of such energy, communlcatlons

or s1gnals from w1th1n any sa1d State to any place beyond its bor-

ders, or from any place beyond 1ts borders to any place within said
State, or w1th the transmlsslon or receptlon of such energy, com-
munlcatlons, or s1gnals from and/or to places beyond the borders of

sa1d Stateoﬁ. S1nce one of the enumerated effects almost 1nvar1ably

can be- shown, evel in the case of the most local radlo transm1ss1on

'the courts have treated every use of the electromagnet1c specrrum

as one- 1nvolv1ng ‘a - transm1ss1on in or affect1ng 1nterstate commerce

~and subject to the control of the FCC

The Commun1cat1ons Act also expressly proscr1bes the

‘-p‘creatlon of any pr1vate property 1nterests 1n the rad1o spectrum and

author1zes the FCC to, permlt use of the spectrum ov'y for l1n1ted

‘perlods of t1me°- The Act prOV1des tnat 1ts purpose is ﬂto ma1nta1n
'the control ot the Un1ted States over all the channels of 1nL§r-'
state and fore1gn radlo transm15s1on, and to prov1de for the use

~p_of sucn channels, but not the ownershlp thereof by persons for

l1m1ted perlods of tlme, under 11censes granted bv Federal author1ty,3‘

':and no: such l1cense shall be construed to create any rlght beyond

the terms, condltlons, and per1ods of the l1cense," Appllcants for

.llcenses must si n "a walver of an cla1m to the use of any art1cular" gl
g y

\‘l

3
Ry




frequency'or of-the'ether asragainst the regulatory power of the
United States because of the previous use of the same," and each
11cense must state that it "shall not vest in the licensee any
rlght to -operate the station nor any vicht in the use of frequenci
de51gnated i the license beyond the term thereof nor in any othur
manner than authorized therelnof L1cense terms ‘are 11m1ted to a-
uaxzmum of three y=ars for broadcast 11censes and flve years for
other types af auuaprlzat1ons, but 11cense renewals, for srm11ar
11m1ted uerxmds are perm1tted | | |

Thus,, over-the- a1r te1ev1s1on broadcastlng must be

conducted w1th1n a framework of federally regulated radlo spectrum

usagen Thl “has’ meant, among other: thlngs, that teleV151on broad-
castlng has had.to compete for spectrum space W1th other p0551b1e

alternate uses,, and that the amount of spectrum space avallable

meet the legltﬂmate claims of other ‘users: ofwthe radlo spectrum.‘
At present televisimn broa&castlng is authorlzed 1n the f0110w1ng
portions of the radio spectnum (MHz - equals 1 000 000 cycles
second) | o d o “f L :
| i Chanmals 2 -to'4 o s54-12 MHz
ii“‘x 'f%;f% thhanmeis 5 and 6 h,xt'i S B ‘76488 MHa
| Channels - 7 to 13 SR 174-216 MHz
chamils; 14 »tp:_‘s'a',_;_j 470 608 MHz
Charaels 38 to "69“ R - ,614 806 MHz |
- ‘Chanuei 1 was elrmrnated 1n the early days of tele-
vision broadcesting Ee:ause of" 1nterference w1th other spectrmm

- uses°‘ Chamnel 37 (6@8m614 MHz) is reserved, at 1east unt11 1974,

%ﬁf for radio astromomyo wﬁmd:formsﬁ“dhanne1s{70_to:§}.L806;830h@hz) -
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recently have been reallocated to other purposes (private and public
land mobile radio). |
Channels 2 through 13 are known as VHF channels (very

h1gh frequency) and channels 14 and above are known as UHF channels

~ (ultra high frequency)o For present_purposes, two general observations

are pertinent:

‘Tirst, the aumber of television channels is limited

“to 66, and *his“numberfis'not=1ikely”to‘beﬁexpanded‘infthe,near

future. There are two ‘reasons for th15°‘ (1)'dther'demands upon

5pectrum Space are 1nten51ve so much so that the FCC rtcently has

reallocated broadcast space (channels 70 82, to other uses and has

-

- economic differences,,but, even fromuw

dlfferent technical and economlc‘c‘aracterlstlcs° At the present

permitted land mobile radio to use the lower UHF channels (14- 20)
under :a sharing arrangement w1th telev151on broadcastlng in certain
large c1t1es~~thus, the prOSpect that more spectrum space will be

allocated to teleV1s1on broadcastlng 1s extremely remotee, (2)

v Telev151on broadcasting 1s not 11kely to be able to squeeze add1-

&« sg‘k‘.\ Pl

tzonal channels 1nto the spectrum space allocated to 1t at present

: this would requlre changes,_not only 1n broadcast transmlss1on f"

equ1pment but also 1n teleV151on recelvers in. the hands of the

general publlc' the obsolescence of the bllllons of dollars of L

'consumer 1nvestment in televxslon recelvers is a substantlal pollt-a

‘_1ca1 impediment to the introductlon of new technology narrow1ng

the 6 MHz of bandw1dth requlred for each te1ev151on channelou

Second VHF and UHF channels have 51gn1f1cantly -

tlme, the technical differences are’ 1ess 51gn1f1cant than the

';technlcal polnt of V1ew,”7*~

UHF channel a551gnments ard*ieSS advantageous than VHF channellu7"




assigﬁmen . <Cause moTe powe’ <~ 1 antenna height are required
for UHFs to obtain the same area coverage as VHEs, and UHF signals
are more. vulnerable to ovbstaclies such as rough terrain. But the

major problem goes back to the beglnnlng of teleLSIOD operations,

- when techn1ca1 differences were even more pronounced than they are

_today. VHF chanaels were the first ones 11censed and they tended

to dominate the magor mass marketc BPCGUSG most of tho pOpular

programmzng was on channels 2 th ugh 13 there was llttle consumcr

_1nterest 1n telev151on recelvers capable of rece1v1ng UHF channelsa‘

In the absence of such recelvers, UHF broadcasters were unable to

reach substant1a1 audxences' they were therefore unable to 1nterest

advertlsers in the1r programmxng, and Las\a‘consequence,}they lacked
wthe fznanclal means to underwrlte popular mass aud;ence prOgrammlng.
_A- ﬁina1v UHE broadcasters d1d not nrosner and the consumlng

| _publ c continued to evidence a d1st1nct lack of 1nterest in tele-

.v1sion sets; capable of receIV1ng UHF 51gna?sov'

After several other efforts to actlvate the UHF

channels, the FCC in: 1962 obtalned Congre551ona1 enactment ‘of 1ts«

hAll Channel Receiver statute°; Actlng pursuant to th1s statute, o
”the FCC by rule provided that telev151on sets manufactured after'
l;«prril 30 1964 could not be Shlpped 1n 1nterstate or forelgn com?,
.*merce unless they were capable of recexvxng all VHF and UHF channelsc
lSznce 1964 the percentage of recexvers capable of rece1v1ng UHF

f¢s1gnals has increased substant1a11y, ,nd there has been a reVLval

'{of broadcaster 1nterest 1n UHF ass1gnments°‘ Te1°V151on sets ca~l
o ‘If;:pable of rece1v:.ng UHr szgnals reached 68% m 19:0 and are expected
”“sto reach 90% 1n ]973 The number of UHF statlons 1ncreased ‘rom

“fJ86 1n 1964 to 183 1n 1970 However many UHF 3551gnments st111

e



lie faliow; and, for”thefmost part, UHF broadcasterS‘have‘been un-
able to‘conduct‘profitable‘operationsc ‘In a recent regulation,
the FCé'sought‘to rectify one UHF disadvantage by requiring UHF
sets. to have "click" tuners at specified future datese

By contrast VHEF operatlons have proved hlghly prof-
-1tab1e, particularly in the large urban areas, and w1th the ex-
ceptlon ‘of some sparsely p0pu1ated sectlons of the countzy, all
VHF channel a551gnments are 1n useo' Where VHF and UHF statlons
are 1n dxrect competltlon W1th one an : he VHF stations almost

-Q1nvar1ab1y prove to- be the mest successful t1nanc1a11yo )

B Geog;aphlcal Dlstr1but10n of Telev1s1on
‘A551gnments c

- The frequenC1es ass;gned to teleV151on broadcastlng--
both VHE anid UHF~~have a 51gn1f1cant propagatlon characterlstlc
thelr S1gnals tend to travel 1n a stra:ght 11ne° Thus, even W1th
;hlgh powered transmltters, propagatlon of telev151on S1gna1s 1s "
]11mited by the hor1zonor Bven so, glven suff1C1ent power, large “
areas can be covered by constructlng extremely h1gh transmlss1on
antennas and elevatlng receptlon antennaso=‘St111'1arger areas can
~dbe covered by usxng a1r borne transmitters.(some actually were |

'used 1n exper1mental educat10na1 broadcast1ng 1n the Mldwest)

.‘And today, us1ng satellltes for transmlss1on, all_or large port1ons

'of the natlon could be covered by a sxngle transmltter (w1th some

_‘adaptatlon in receptlon antennas) Using the avallable frequenc1es'

.~for a relatively few transmitters covering large[

';mlze the number of 51gnals ava11ab1e~for tglevzslon audlences,kg

. ,substant1ally thhout regard to thefu”ban or rural 10cat1on of the

oaudmencesn- For pollcy reasons,vhowever,'the FLC has not taken +h1s B

‘,mpproaeh;

Q

reas would max1- ‘
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" station, .

'from wh1ch they are able to make a selectlono d‘

In the evolutidn-d: pre-television radio, the con-
cept developed that the radio statxon {or at least certaln classes
of rad1o statlons) should functlon as a local 1nst1tut1on, opera-
tlng "as a sort of mouthplece on the air for the communlty /"he

stat1on 7 serves, over Whlch its publlc events of general 1nterestt

its. pOlltlcal campalgns, 1ts electlon results its athletic con-

tests, its orchestras and artlsts, and dlscusslons of 1ts public

‘1ssues may be broadcast . The FCC uudertook to apply thlS concept

fto telev151on,‘and in 19‘2 assxgned televzslon channels to large

numbers of communltleso The guldlng pollcy cons1derat10ns developed
in the context of radlo were stated in thlS order of pr10r1ty

Flrst to prov1de all persons in the Un1ted States

‘w1th at least one serv1ceo>

Second to. prOV1de each communlty w1th at: least one

Thlrd to prov1de all persons W1th multlple serV1ces

Flnally, to prov1de larger communltles w1th addl-‘

tlonal local statlonso

But a system of local aSSIgnments made it d1ff1cu1t d"

ato prov1de most audlences w1th a large ch01ce of 51gnals, partlcu-

flarly while the UHF channels rema1n°d dormanto In order to av01d

l;w PETer

rfelectronlc 1nterference 1t 1s necessar 'to establlsh mlleage

“separat1ons, not only between statlons on the same channel but be—'

ﬁtweentst'tlons,On adJacent channels (note that channels 4 and 5 andﬁd'
»channels 6 and 7 wh11e adJacent on the d 'l are not adJacent 1n
'e@the radlo spectrum) For LﬂlS purpose, the Unxted States has been

[jjlelded 1nto three zones° Zone I encompasses most of the heav1ly

“




populated northeastern quadrantjof the nation. Zone III is the
Gulf arga wh1ch presents spec1a1 troposherzc 1nterference problems,
The rema1nder of the Unxted otates is 1nc1uded in Zone II. Minimum

separat1ons for statlons on the same channel are:

EEEE _ Channels 2-13 (VHF) _ Channels 14-69 (UHFl
I d 17¢ miles - 155 miles

11 . 130 - 1S

2200 . " o S 11

M1n1mum separatlons for statlons on adJacent channels
”are the ‘same Eor a11 zones: 60 m11es for VHF and 55 m11es for UHF
' | What th1s means, 1n practlcal terms, is that no more
than seven VHF channels can be a551gned to a 51ng1e c1ty° Only New
_ York and Los Angeles have recelved thls max;mum numbero And for |
New York City to have channels 2, 4, 5, 7 9, 11 and 13 these chan-
nels have had to be made unavallable to every commun1ty w1th1n 170
‘miles of the C1ty, and channels 3 6 8 10 and 12 can be employed
vonly by communltles 1ocated at least 60 m1les from New York Czty s
“antenna 51te 1n lower Manhattan° Most substant1a1 c1t1es have only
'rthree VHF channel a551gnments,’aithough about a dozen have four or
'f1vep”'n | | | | “‘ h eI ...uﬂ }A N’ "_
o af But the FCC 1n 1952 ass1gned both "HF and UHF channels

,to a large number of communltles, hundreds (mostly UHF) to com-.df

munities with populatlons of S 000 er 1ess° The general dlstrxbutlon,‘-

:'embodied in a,"Table of Assignments," was as fellows~vn¢5f'd

‘V‘_FFCitz,Population (195Q)f,’¥tbnffﬁ Lu NuMber of Ass1gnments j’_‘_;;ﬂ"
U million and above "hlfk B ffnlf ini~‘f“;”f}§éld" R
250,000 to L milliont ' . 0 Tooaao i deg 0

50,000 to 250, 000 B e PENREREY 10 S
*-gUnder 50,0000 o T2

Vet




o

Many of the channe! assignments, however; would not
support viable stations. .Foér the reasons indicated above; UHF

stations fared poorly when compelled to compete with VHF’stations;

‘the FCC's "intermixture" of VHF and UHF stations created conditiOns

least conducive to the survival and growth of UHF stat1ons° In

add1t1on, many of the asszgnments went to communltles with aud1ence

.s1zes 1nsuff1c1ent to support the number-of channels asslgned com--
mun1t1es w1th populat1ons suff1c1ent to support one or more radlo
‘.stat1ons conld not generate the advert151ng revenues necessary ‘to

‘Support the con51derably more expen51ve operat1on of teleV151on

,broadcastlng stat1onsa' Desplte a551gnments to 1, 274 commun1t1es,4

.all operations are now be1ng conducted in 275 teleV151on "markets"

{many of them embrac1ng several eommun1t1es each)

‘While there has been growth 1n the telev151on in-

dustry s1nce ‘the flfttes, 1nc1ud1ng some 1ncreaseu acf vetion of
UHF channels follow1ng the All- Channel Rece1 jer. law the number of
‘telev1s1on 51gnals ava11ab1e to most aud1ences 1s 11m1ted 51x or -

more. in the larger markets, three to f1ve 1n 1ntermed1ate markets,o‘

and three or 1ess 1n smaller markets°4 And it should be emphas1zed‘

that the effective service’areas of telev151on stations tend to beﬁ

1signif1cant1y more limited than the mileage separationso The'

"Grade A contour " oa c1rcu1ar boundary 11ne along wh1ch 70% of the7

| audlence recezves good sxgnals 90% of the t1me may range anywhere,
_from 20 to 60 m1les from the transm1tter depend1ng on. antenna helght;hf
"transmltter power and nature of terralnongTh "Grade B contour " a ;
ﬂimore remote C1rcular boundary 11ne along wh1ch 50% of the aud1ence
hfrece1ves good S1gnals 90% of the time, may range from 50 to 100 g

m11es outo.ih;, c M”hgi.'._‘c o



The policy decision in favor of local community

stations, K assumed that locally oriented programming was a significant

desideratum and that this objective would be furthered by the
proliferation of local stations. Yet the objective appears not to
have been realized, Ovorall,.the percentage of programming that
is locally originated tends to be relatiVely small--about 15%
Programs of the three networks--ABC, NBC and CBS--account for the
'110n s share--about 55% overall.. The difference is made up of
natlonally dlstrlbuted SYHdlCuiCd proqrams (mostly re-runs) and
'motlon picture films. 1In evenlng prime time, from 7: 00 to 11:00
p.m. ih‘the East, the three networks account for more than 90%

of television pfogramming° |

C. Coneentration of Control of Mass Media

With television developing as the nation's most
popular mass medlum, and with thb number of teWevzslon ocutlets
LpaTEICULarLy Vnr) severely 1iimited, the FCC has'adopted,a nuiRber
of measures directed toward imiting‘concentration of control over
“television and other mass medla° ‘Many'of these restrictions are
E adaptatIOns of measures adopted in the context of pre telev151on

‘radio' }'

K

1, L1m1tatlonc on the networ‘kso fWithout%question,~' '

..the networks are the domlnant force 1n tele‘lbioﬁbeoedcasting;'

"Next to the FCF franchice, the most valuable assef a b*oadcaster

'5?@Lan possess 1s A network a‘flllatlonoﬂ As 1nd1cated above, the

73;networks are the most s;gnificant source of p*ogramming, surpassxng-_o.‘7

_3a11 other sources combtned Network programs occupy thls posxtxon

"ﬁbecause,bby and large, they are the most popular and generate the f

'V‘jlargest audlences for adve”tlsers,, Ponular mass appeal programs



generally are expensive to produce, and the networks, by reason -
of their existing‘dominance, are in the best position to finance
and di;tribute expensive programso- And so network dominance tends
to perpetuate itself.

Largely to overcomé‘this dominance, and to assure
some measure of station autonomy and independent programming by
network aff111ates, the FCC has adopted a number of regulations
appllcable to network operations:

(1)‘Network af£111ation agreements may not be
exclusive and may not prevent the affiliated station from broad-
casting the programs of another network. |

(2) Network aff111at1on agreements may not afford
the network's aff111ate more than a r1ght of "first call" on the
network's programsuk If‘the affiliated station decllnes to carry
'a network program;>the;network may not be precluded from offering
the same program to another station in the same community.

| o(3) Network‘affiliationkagreements may not exceed
two years in durationu"“ |
| | (4) Network aff111at10n agreements may not require
’the affil1ated stat1on to g1ve “the. network an "optlon" on broad-. v
pcast time prlor to the network's agreement to schedule network

'“:programs durlng thaf t1me°;

(5) Network aff111at10n agreements must assure. the .

"‘affiliated station the r1ghts. (a) to reJect any network program o

_k"whlch the statlon reasonably be11eves to be unsat1sfactory or-

,hhunsuitable, or contrary to the public 1nterest," and (b) to sub-~

gfstltute for the network program "a program whlch 1n the stat1on sg

'lVop1n1on, 1s of greater local or nat1ona1 1mportanceu" Qﬁfﬂﬂ¢:wﬁ

e i e A LT P e S L S

e st gt




‘evening prime time (between 7:00 and 11:00 p.m. in the: East) in any

&

. (6) Networks are permitted to own broadcast stations-ex-

e

cept under very limited circumstances, but they are prohibited from-

operating more than one network:in-the same territory at the same time.

,(7) Network affiliation agreements may not restrain the-
affiliated station in fixing or-al%ﬁring its rates for the sale of
broadcast time for transmissions otsier than the netwomk's programs.

(8) Networks may not represent aff111ated stations in the
sale of non-network time.

- (9) Stations may not schedule more than ‘three hours of

programs of the three national networks during the four hours of

of the top fifty television markets.having’three.or:more commercial

television stations. Networks normally-have programmed 3% of these

four hours. . The rules make an exception‘for‘network~programming of

Ufast-bfeaking news events, on?the-spot coverageeof»news:eventscand
political bfoadcasts'byvlegally*qualified~candidatesvforfpuhlic-
office;" they also provide-that the:portion-of-the time-from which-

network programming is?exciuded,may not be-filled with off-network-

syndicated_series[pfograms‘orefeature films broadcast in the market:

'w1th1n the ‘last two years. (ThlS regulatlon recently adopted and

presently belng rev1ewed in- the courts, 1s not scheduled to take
effect unt11 October 1 1971 ) . |

(10) Networks may not engage 1n ”synd1cat1on

(d1str1but1ng programs other than for network exh1bxt1on except
hunder 11m1ted cond1t1ons,, (Th1s regulat1on, recently adopted and

presently belng rev1ewed 1n the courts, is. not scheduled to take fuun:ff

s, .
O
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effect until October 1, 1971 as to some aspects, and October 1,
1972 as to others). |

As indicated by the extent of metwork programming,

~and by the FCC's recent actions in adopting the last two regulatory
~.restraints, the domimance of the television networks has yet to

be effectively countered.

2, Limitations on ownership of multiple television

stations. The numbex-¢f television stations which may be brought
underrc0mmon ownership is limited to seven (in different afeas),
no more than f1ve of which may be VHF stations. There also is a -
more’ general proh1b1t1on against "concentration of control of
television broadcast1ng 1n a manner 1ncons1stent with public in-
terest convenlence, oT necessity;" but 1t has been rarely invoked.
The FCC recently considered whether to 1mpose an additional re-
strlctlon, 11m1t1ng mult1ple ownershlp in the;top 50 markets to

three television statlons per owner, no more than two of which

“could be VHF. - But the proposal has been abandoned.

 In communities other than those in which its tele-
vision stations are. located, a telev1s1on statlon operator may. own‘

as’ many as seven AM radlo statlons, seven FM r&dio stat1ons, and

*an un11m1ted number of publlcatlons or other med1a of mass com-
.'mun1cat10ns° The problem of common ownersh1p of fac111t1es in

the same community Wlll be con51dered nextr

3 L1m1tat10ns on ownershlp;of multlple med1a in

‘ the same market For many years, the FCC has proh1b1ted ownershlp'

‘fby a 51ngle f1rm (or 1ts aff111ates) of more than one telev151on

>1Stat10n 1n the same marketn, Under the so called "ant1 duopoly"

'VQrule,ﬁoverlapplng Grade B conrours;are prohmmlted 1f there 1s




common ownersiap of the two or more television stations involved.

Similar ressricrcrons %xpply to common ownershiip of AM stations and

;f-:ax«;—g

common owner:ship :of F% stations in the same market. :But until

recently there was no £lat proh1b1t1on against commom‘ownersh;p'

of different maws med=z in the'same:maﬁke-t° ‘Thus, a single owner

could control a tele “sion station, .an AM radio station, an FM

radio statiom zm# one OT mMore newspapers serving the same community.
‘Im March: of 1970,'thelFCC adopted new regulations

concerned with commonrownership-of different media in the same

market. In Ueneral the regulations prohibit the ownership of AM

or FM stations by television stations, and vice-versa, where the

primarygbroadoast eQntour'of one (the Grade A contoui for television)

encompasses the entire,oommunity in which the other ;istlocatedo

'Limitatioms also afe imposed on common owhership of AM and FM stations

in the same community° pBut divestiture —of existing facilities is | -

not required; common ownership of nemspapef.and broadcast facilities

is not restricted; and there arernumerous eiceptions to ‘the new

proscrlptlons (for example, common ‘ownership of UHF and AM or FM

statlons in the same market is to be, con51dered on a case~by case

ba51s) Contemporaneously Wlth the adOptlon of the .new regulatlons,‘

:the FCC proposed further rulemaklng whlch vould pTOhlblt common

‘ownership of broadcast and - newspaper 1nterests 1n the same market

‘and wouid requlre d1vest1ture of commonly owned newspaper broadcast

1nterests' and of d1verse broadcast fac111t1es, over a perxod of

fflve years, w1th a v1ew to 11m1t1ng a 51ngle owner to a neWSpaper,

a televmsion.statlun or a-. rad1o statlon &NM FM or- AM FM) 1n any

_glven maﬁket ﬁagalm, Wlth certaln exceptlans) v The newly adOpted

zregulatlons.ama nom“yet in fu11 effxct because of a pendlng pet1t10ne"‘tg§}'

. \___\.




'hicaster affiliationSn-presently not controlled by any spec1f1c rulee

for reconsideration, and their fate--as well as the fate of the
additional proposed restrictions--is 1nudoubt because of changes
'in the membership of the Commlss1on°

4. Other limitations on.concentration of control.

In addition to the restrictions embodied in the network.regulations,
the multiple ownership rules, and the single-market restrictions,
the FCC has sought to apply a policy against unduefeoncentration

of control in individual licensing cases. The most common_instance
is where several,ap?llcants seek .to obtain the same broadcast
authorizationo If all are otherwise‘qualified the FCC, in making

a ch01ce among the various app11cants, will give favorable consider-
ation to a select1on that does not . lead to 1ncreased concentrat1ou
of control over the media of mass. communications (preferr1ng an un-
affiliated applzrant to one w1th ownershlp 1nterests in other broad-
cast fac111t1es or in newspapers) " This- pol1cy, however, has not
'proved to be very effective because: (a) in 1nd1v1dua1 licensing
'cases 1nvolv1ng multiple appllcants, many factors are considered,

and those unrelated to concentratlon of control may be held to
.warrant the selectlon of a mass med1a owner'r(b) follow1ng the grant
"of a 11cense to an. unaffllzated appllcant, the 11censee may trans-
ffer the 11cense to a. mass medla owner (although under present trans-
ﬁfer regulat1ons, a. delay of three vears generally 1s requ1red),

and (c) in many 1nstances, the only appllcant for a part1cu1ar broad-.
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lcast authorizat1on 1s a mass med1a owner, so no contest deve10ps -and-
. no opportunity is afforded to select an unafflliated app11cant°

The results are shown most clearly 1n the case of newspaper-broada'

‘lfwbut supposedly a matter of concern in comparative caseso_ As of
P S , : = . ‘ s o




ovember 1967, 30 of the top 50 television markets .and 15 of the

op 25 television markets were characterized by common ownership

E

e

f a major newspaper and a VHF television station; :approximately
60 communities‘had local broadcast stations owned or controlled

y newspapers, OT mith the latter holding minority interests in

he stations; 76 communities had only one AM statton and one daily
ewspaper, with cross-ownership interests between the two; and 14
‘ommunities#had one AM station, one TV station, and one daily
ewspaper,all commonly owned.

While the FCC could refuse to license mass media -
pplicants in cases other than multip1e~applicant proceedings
ecause of undue concentration of control; it has not done so--unless
heudegree‘of'concentration?exceeds the limits prescribed by its
egulati tions. Simllarly, questions of undue ccncentratlon of con-
rol have: been raised in connect1on with appllcat1ons to renew or
,ransfer‘llcenses;*but aga1n - unless the degree of concentration
xceeds- the 11m1ts of its: regulat1ons, the FCC almost 1nvar1ab1y
rants 1ts approval

The FCC is. in-the. mldst of a proceed1ng cons1der1ng
he. 1mp11cat10ns of ownershlp of broadcast facilitles by f1rms w1th
ubstant1a1 non- broadcast 1nterests (the "conglomerate 1nqu1ry") |
ome preliminary observatlons have been reported but no rules deal-
ng- with conglomeratcs have been proposed or adopted - Durlng the

U

‘nndency of the proceeding, the FCC contlnues to approve acquxsltlons S

£ broadcast fac111ties by conglomerate corporationsigﬁThe only

¥
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The effect of FCC determinations in individual
cases ‘in restricting concentrations of control of mass media. has
been virtually nil. For the reasons indicated ahove, the only
effect1ve iimitations on concent1~>1ons_of ownership are those
enbodied in specific regulations. Within the restrictions imposed
on total number of television stations, and the prohibition against
ownership of multiple television stations in the same market, con-
centrations of control have grown without hindrance from the FcCC.
Recently some newspaper broadcast comb1nat10ns have been challenged
under the ant1 trust laws, - and, as noted above, new regulations
recently have ‘been proposed or adopted in the areas of concentration

of control of the ‘mass media in the same commun1ty,_

~

* )

D. L1cen51 g of . Ind1v1dual BroadcasterS"

As prev1ously 1nd1cated no _person may operate a
teleV1s1on stat1on in the Un1ted States (or em1t any other electro-
magnetic waves) without a l1cense from the FCC. The llcen51ng of
1nd1V1dual broadcasters 1s conducted w1th1n the framework outlined
above.

l. Radlo spectrum and other techn1cal cons1derat10ns.

An- app11cant for a telev1s1on stat1on must confine 1tse1f to: the
frequenc1es allocated for that purposeo‘ In addltlon, techn1ca1

standards must be observed in: connect1on with equlpment employed

it e B i

for te1ev151on transm1ss1onc Regulat1ons s1m11ar1y govern the lo- §

- . i

cat1on of the transm1SS1on antenna to assure._ (a) that the popu- v

1at1on 1n c10:e prox1m1ty to the“transm1tter 1s not unduly 1arge fj e I

'1gnalsufrom3the‘txansm1tter tend to. "blanket" or

drown out a11 other 51gnals),rand (b) that there are no phy51ca1

broadcasting, and since experience generally confers only an initial
advantage, it w111 ‘be deemed of minor significance. It mav ha oo



distortions or ''radio shadows.' Hazards to air navigation also
g

must be avoided.

2. Geographical.distribution of facilities. Appll-

cants must conflne themselves te those channels which are 3551gned
‘to the partlcular community they seek to serve (or some other com-
munity within 15 miles of that community)° If some other frequency
is desired, the appiicant must petition the FCC to revise the Table
of Assignments to.make availeble the frequency sought in.the par-
t1cular community; only if the pet1t10n is granted and‘the Table
is rev1sed in a ruiemaklng proceed1ng, W111 the FCC entertaln in-
dividual app11cat10ns for use of the frequency° In general, the
Table of Ass1gnments resolves all. maJor quest1ons relatlng to.
geographlcal d1str1but10n of teleV151on broadcast facilities.
Nonetheless, other requlrements an01V1ng geograph1-‘
cal considerat1ons recur. Thus, the telev1510n transm1tter must be
so located that a11 m11eage separatlons underlylng the Table of
Assignments are observed ' Also, ‘the transmltter must render a pre-
mium level of service (spec1f1ed 1n terms of. s1gna1 strength) to
‘the communlty to be served and the operator must malntaln 1ts ma1n
stud1o in that commun:.ty°t In some cases‘ there are d1sputes as
‘to the p01nt at Wthh the transm1tter should be located 1n order
hte optimize service to the poPulation in the surrounding areao_l'ﬂf
vFinﬂéay the frequency sought must be unoccu 1ed ‘If some other
Vhbroadcaster presently 15 usmng a partlcular frequency, a prospect1ve’f

bapp11cant must wa1t unt11 the 1ncumbent s three year 11cense ex-‘g

np1res,jand then, 1£ so mlnded seek the frequency at the‘txme the  3‘2

'hlncumbent app11es for renewal of 1ts?11cense;*b
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3. Restrictions on concentration of control. 1In

the absence of multiple appllcants for the same broadcast ‘authorx
zatlon,fcompllance with the multiple ownershlp and common market
regulatlonS»normally is all that is required. Although the FCC

asserts authority to preclude concentrations of control which fa
short of those specified in its regulations,.it does not do so a
a practical matter,

4. General qualifications. There are a number of

minimum requirements, based on . the terms of the Communlcatlons

Act, which all appllcants must satlsfy.

(a) Cltlzenshlp° - If the appllcant is -an individu

he must be a Un1ted States c1t12en. If the applicant is a partn

ship,‘all of its members must be c1t12ens. If the appllcant is

-

corporation, 1t must be organlzed under the laws of a Unlted Sta

'governmental un1t and alzens must not hold p051t10ns as offlcer

or dlrectors or OWn more. than 20% of 1ts cap1ta1 stock. Limitat

also are placed on a11en ownershlp or control of a corporatlon

,ownlng more than 25% of the stock of a corporate appllcant and
“representatives of a11ens and forelgn governments are excluded f

,_recelving broadcast 11censes,‘

(b) Character.l An appllcatlon may be denled be—.

xcause of the poor "character" of the appllcant ;as manlfested by

'past or. present m1srepresentat10ns to the Comm1ssion, procuremex

o %of broadcastillcenses for speculatlve purposes (i e.,t"traffxcklr

"ﬁpilor*broadcastlng 11cense-'conv1ct10nwof a- serlous

‘”ﬂfoffense or one. castlng?doubt_on the re11abillty ofwthe 1nd1v1dua]




competition by resort to unfairdtactics; and improper,'frauduient
qrwdegeptivemhusinesswpracticeso However, the FCC is not always .
consistent in disqualifying applicants for these character defects;
and some.of the inquiries may turn into investigations of the
prior programming practices of the appiicant°

(c) Financial ability. The applicant must be

f1nanc1a11y qua11f1ed ""to construct and operate the proposed
station.' Although the app11cant has to show that it can commence
operations, it need not be in a p031t10n to susta1n 1051ng oper—
ations over an extended per1od°. The rough rule of thumb is that
the appllcant must have sufficient funds. to construct the station
and to operate the station for one year follow1ng 1ts construction.
"In those instances where operat1on durlng the flrst year is de-
pendent upon estlmated advert151ng revenues, the app11cants will
bhe requ1red to estab11sh the va11d1ty of ‘the estlmate," accordlng

to the FCC. -

(d) Program;proposals° App11cants must subm1t de-
ta11ed descr1ptlons of thelr proposed programm1ng,‘and these
descrlptlons must be based on a survey of communlty needs° Reé

ently,fconsiderable confu51on has developed as to the nature of
”the surv y requlred the FCC 1nd1cat1ng that a mere compllatzon '
of program preferences does not sufflce as a survey of communlty
',needs (wh1ch tend to be equated to communlty problems) ' Whlle |
_the app11cant 1s glven con51derab1e d15cret1on 1n shaplng proposals
1t be11eves to be respon51ve to communmty needs,rthe FCC occa51on-

ally re cts appllcat1ons because of 1nadequac1es 1n the survey

-or a fa11ure adequately to explaln the relat1on of the programz ;;:

Tproposals to the survey resultth

aThe 5 j t of FCC reV1ew of ,_fyfﬂ




station programming wiil be cons:idered subsequently in further

detail.

5. Economic injury to existing broadcasters. As

a matter of policy, the FCC generally prefers not to consider
whether the licensing of a new broadcast station will cause fi-
nancial 1oss.to existing broadcast stations in the same or- adJacent
,marketsa The courts, however, have 1nsxsted that the FCC consider
the issue (called the Carroll issue) where the existing station
vclalms that 1t will cease Operatlon,'or be compelled to downgrade
its operatlon, if confronted with competition, to the detrlment of
the pub11c 1n the commun1ty it serves. Wlthout going into detail,
it may be generalized that the FCC seec ks to av01d ad1ud1cat1ng this
issue and on occa51on has dlsplayed remarkable ingenuity in
e11minat1ng the 1ssue from pending proceedlx N

" The Carroll 1ssue as a general proposition, iz not
of great 1mportance here, 51nce the issue.has arisen almost ex-
c1u51ve1y 1n contests between radio statlons {AM or FM), and not
'between telev151on statlonso In the context of television, the
1ssue of f1nanc1a1 1mpact generally is presented only when a VHF
stat1on seeks to compete w1th a UHF statlonop At one t1me, the
"FCC sought to m1n1m1ze thls competltlon among unequals by "delnter—
”mlxture" proceedlngs _maklng some markets all UHF and some markets,
dall VHF These proceedlngs had to be abandoned as a conce551on
to Congress,‘ln order to achleve passage oF the All Channel
Recelver 1eg151at10n 1n 1962 However the questlon of adverse
"impact on Uhr statlons lS st111 p"esented and 11t1gated: wheneverl;.
‘{a VHF station seeks to change 1ts antenna 1ocation or other broad-

’gcasting pattern in such a way as to imp1nge on an area served by

Q




a UHF station (or to make greater'inroads on such an area). In
contrast tc its distaste for the Carroll issue generally, the FCC
has been quite protective of UHF stations threatened with an ad-
‘verse impact from altered VHF operationsa

6. Comparative proceedings. In the absence of

multiple applicaticns for the same authority, the FCC will grant
a television broadcast license to an appllcant satisfying the
req rezments in the five preceding caregorseso Where, however,
more than one qualified applicant seeks the same authority, the
FCC must choose between the mutually exclusive applications in

a comparative proceedingo'tln'Such cases, the FCC historically
has considered a wide variety of factors: |

(a) Local residence, Preferernce has been given'to

an applicant owned by local residents. This factor has been con-
sidered significant (a) ashtending-to'pfomote‘responsivenessAto
local needs, with which the local resident is presumed to be
familiar”and concerned; and (b) as'tendingfto_corfohorate‘program
.proposals, since the IOCa1'0wner is-pfesumed'to‘he~more amenable'to
communzty pressures to 11ve up- to its programmlng proposalso The
crlterlon often has been d1ff1cu1t to apply because (1) each of
the several appllcants usually has a number of owners, (11) the
res1dence qua;zf:cat1ons of owners W1th locaI afflllatlbns vary
considerably,=and (111) it is d1£f1cu1t in some cases to 1dent1fyf
the real ownerafor pr1nc1pals° Moreover, the Welght g1ven 1oca1
ownersh1p has varled cons1derab1yo7 In some cases the FCC has 1m-°r

p11ed a responsiveness to local needs from local t1es other than j'“

localfres1dence of the owners,fand in o%her cases the FCC has

found that the prlor broadcasnfrecord of the nonre51dent appllcant

\‘l




gave sufficient assurance of effectuation of program proposals and

obviated the need for community pressure on a local resident.

{b) Integration of’ownership'and managemento Prev‘
ference has been’giren’Where the etation.is to be directiy managed
'by its owners. Such direct participetidn has been felt (a) to |
produee better programming, since the owner presumably will worry more
about what:is broadcast than will a salaried manager, (b) to in-
crease responsiveness to local needs, where the owners are local
residents, andk(c)‘to provide’nssuranee that programming preposals;
will be effectuated° The criter;on_has.proved difficult to apply
in some inStances,‘beceuee‘offprobleme'in identifying owners and
‘manaaerstand tracing.the 1ines of anthdrity_running fron one to
another; and in other 1nstances, where the owner 1: a pub11c1y
held corporatlon or an 1nst1tut1on,'the cr1ter10n has proved to
be extremely e1u51ve- the best that can be afhxeved under such
circumstances is the 1ntegrat1on of management and the elimlnatlon
or m1n1m1zat10n of 1nterven1ng layers of cont rQl (since there is
no 1dent1f1ab1e 1nd1v1dua1 "owner") o . .

(c) Dlver51f1cat10n of the baekgrounds of owners°

lWelght has been g1ven, on occa51on, to varlety in the backgrounds
-n‘of ownersoa Where the owners are local res1dents, the preference

may be Just1f1ed as prov1d1ng greater respon51veness to dlverse:ﬂ-"'t

_1ocal needs, but even wherefthe owners have been nonr 'ntevftﬁé\>

preference has been awarded on. the ground that such d1verslfrcatien,

'w111 asslst the statlon 1n solv1ng 1ts problems°

(d) Part1c1pat1on 1n C1V1C afta1r§°d Preference,e},

e

‘,:has been glven where the appllcant’s pr1nc1pals have been act1ve 1ni'L

‘:ciriﬁgaffaireg Aga1n wheregthe owners areﬁlocal resldents, th1s




factor may be. Justlfled as assu.xng greater responsiveness to local
needs. But we1ght also has. been glven to out- of town civic activity.

(e) Proposed programmlng and program‘pollc1es°

Generally there 1s-11tt1e b351s for a preference here because (1)
'f1f the appllcants' proposals are 51m11ar, obv1ously there 1s no
‘basls for dec1s10na1 d1st1nctlon ‘and (11) if the appllcants pro-
fposals are dlfferent the FCC 1s placed 1n the awkward pO'ltlon of
maklng a cho1ce it would prefer not to make--as to what k1nd of
‘programmlng 1s’"best”‘ But programmlng preferences have been granted
based or. greater "balance" (programmlng of d1fferent types), on
more exten51ve local 11ve programs, ‘and on attentlon to partlcular
Valocal needsl(e_g_ farmers) More often, the-FCC has found that'
" the proposals of a11 the appllcants fa11 w1th1n a tolerable range
'aiand has refused to characterlze one program proposal as better than

,anotherO‘

(f) Carefulness of operatlonalgplannlng,and re1at1ve

' 11ke11hood of effectuatlon of proposalsof Occa51ona11y, preferences

‘have been glven based on one or the other of these related factors,
as tendlng to assure that program proposals W111 be carrled out.

(g) Broadcast experlenceo Preference frequently

,has been g1ven where one of the applzcants has prlor broadcast ex-‘
j“:;,perience,_but the b351s for the preference 15 not ent1re1y clear°
L”fOn occa51ons thls factor seems to have been advanced merely as afs'
Jdc1rcumsfance corroboratlve of program proposals. pro;ectfons‘lnto
{&the future by a veteran broadcaster may be more re11ab1e than fore-
*hfcasts 1ack1ng a: ba51s 1n experlenceog On other occaszons the factorj'

seems to have been accorded 1ndependent 51gn1f1cance, perhaps On:‘“"

,the ground that an experlenced broadcaster probably w111 dev1se

\‘l
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better programs than an 1inexperienced brocadcaster. The weciult

‘g1ven to prlor broadcast exper1ence sometlmes has been very

substant1a1

(h) Past broadcast record Preferences (or demerits)

can be awarded on the ba51s of a past broadcast record on e1ther of

two groundso "First, the 1nqu1ry ‘can be made. ~does the app11cant

"keep its promises? If so, the past- record may be a 51gn1f1cant

corroboratlng c1rcumstance on the effectuatlon of programmlng pro-
posals, if notv a contrary 1nference may be drawno, Second, the

FCC can attempt to assess the qua11ty of the app11cant s past pro-

v

grammlng as a means for pro;ectlng probable future program quallty.

But aga1n thls places the FCC in the pos1t10n of hav1ng to pass

d1rect1y on program content, a pOSlthn it seeks - to avold 'However,

"preferences have been g1ven to appllcants for ”1maplnat10n”'_and

"1n1t1at1ve" 1n programmlng award w1nn1ng shows and in acqulrlng
spec1a1 equ1pment 1n the conduct of prlor operatlonso

(1) Technlcal fac111t1es and stafflng ‘ Preferences

Lhave been glven on both of these matters,'wh1ch relate ba51cally '

to the ab111ty of the app11cant to effectuate 1ts proposalso This

. has drawn the FCC 1nto such areas as]the comparatlve merlts of

’stud1o tollet fac111t1es and parklngalots and the extent of fam11—

1ar1ty of varlous staff members w1th the community to be served

(J) Vlolatlons of 1aw§and other reflectlons ‘on

ﬂchaiacfero Demerlts have been glvenfwhere the facts reveal v1o-

'Qlat1ons of law or’ other past conductfthat cast doubt on the ab111ty
fiof an appllcant properly to conduct broadcast operat1ons,‘but are
__not so ser1ous as to d1squa11fy the app11cant° Bxamples are ant1--4

'”trust v1olat1ons, gambllng v1olatlons, advert1slng fraud



misrepresentations to the FCC, and attempts to influence the
deciSional process‘by ex parte contacts with FCC persOnnelo

(k) Areas and*populat1ons to be served Occas1onally,

there may be differences in the appllcants’ pr0posals as to popu-
lations and areas to be served because of dlfferences in power,. -
antenna he1ght ’antenna location,‘or antenna de51gn of ‘the trans-
mitter.c A Judgment must be made as to wh1ch 1s the more de51rable
proposal ‘in 11ght of the conslderations discussed in connection
w1th geograph1ca1 distribution of broadcast fac111t1eso Vf

(1) D1ver51f1cation of control of mass mediaO‘ Pre-

ferences have been given to an applicant not affiliated w1th other'
' medla of mass communicatlons over an appllcant engaged in- broad-
pcastlng, newspaper pub11cation,:or other of the mass medlao‘LThe
cr1terlon has been applied both to med1a w1th1n the communityito
be served and media elsewhereo Sometimes the former has proved
more disadvantageous, 1n othe“ 1nstances, the empha51s has been‘.
reversed The welght glven to thlS factor has var1ed con51derably
o As the enumeration of these factors 1ndicates teleu
v1siop comparative proceedings can be extremely complex° Indeed
during the hlgh water period of the fiftles, they prOVed to be a

'disaster in almost every wayo”;_g;;_]i,

g:they‘tended to prepare "packages"

program proposals

gexperiencedif‘ persons active in civic affairs; and 1n-"

,oadcaster
_ﬂdividuals with diverse bu51ness backgrounds,‘and techn1ca1 fac111t1es, -

f*broadcast staff and station organization were de51gned to meet

?,EKC
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'FCC approval. This tended to reduce the extent of differences and
| remove areas of real-deciSional significance. |
| Second ‘to the extent that substantlal d1fferences

emerged they tended to p01nt in opposite d1rect1ons° For example,
'the local newspaper mlght score hlgh on 1oca1 re51dence and civic
‘part1c1pat10n, but, by 1ts very nature,'1t had to score low on. in-
;tegratlon of ownersh1p and management and d1ver51f1cat1on of meula
"of mass commun1cat1ons° A local re51dent unafflllated W1th other
mass med1a mlght score hlgh on these two counts, but almost as a~
corrolary, he would be weak 1n broadcast experlence and often in
’some of the other areas of comparlson (technlcal fac111t1es, staff-
1ng,‘etc ) thaf are dependent on such experlence° Since the areas
vof comparlson had no common denom1nator, 1t was not p0551b1e, on
'any ratrunal bas1s, to determlne the manner in. Whlch preferences

At

in certaln categor1es offset def1c1enc1es 1n othersn
Th1rd the comparatrve proceed1ng became an adm1n-
‘1strat1ve monstr051tyc Multlple partres Vconeerned w1th numerous"

‘areas of comparlson were offered seemnngly 11m1t1ess opportunltles

'“'to promote the1r own p051t1ons and attack the p051t1ons Of others.

‘The record degenerated 1nto an omnxbus af tr1v1a as part1es v1ed
~ for m1nute advantages over one anof:hern Attacks upon adversarles
‘often amounted to sord1d character assa551nat10ns ‘as, every quest1on-

:sable 1nc1dent 1n the background of any of the pr1nclpals beCame af"‘

7,sub3ect ofldispute. | |
| : “_‘ Fourth 51nce the comparat1ve proceedlng could be
dresolved 1n favor of almost anyone,:umder the variety of ratlonales

ffafforded ‘and since the 11censes at stake were extremely valuable’fl




(some worthgmillions of Zollars), the temptation for corruption was

'very great. 'Ziot only wem= instances of actual impmoprieties reveahed,

in a serLaS’r‘:scandalshmnvolvxng favors received :and given by FCC Y
members, Dut the whole pnocess became "polltlcal"'nn the worst sense-
of‘the word.. Durlng the;flftles, the grants of television licenses

to newspaperskcould hest be'eXplainedtin'terms7Of the political posi-

tlons of the paperS‘ those whlch supported Elsenhower or remalned

neutral in- Pre51dent1a1 electlons d1d markedly better than those wh1ch
supported Ad1a1 Stevenson, The comparatlve proceedlng brought the

\entlre functlonlng of the FCC 1nto nat1ona1 dlsrepute.bv_”

“Finally, 1t is- not clear that any" useful purposelwas served -

by the comparatlve proceedlng By def1n1t10n such a proceedlng could

gccur only if the multlple appl:cants all ‘were " qua11f1ed ' And it

,was ‘an acc1dent--wh1ch actually occurred only in a- small m1nor1ty of .
_cases--that multlple app11cants chose to engage 1n a struggle for a’
.51ng1e lrcense. Where mu1t1p1e appllcants d1d not appear, the solev "“5i}
‘qua11f1ed appllcant recelved the grant. When a contest d1d occur

1t 1s not clear"that anytﬁmng was galned (lndeed 1he FCC aiways

appeared to bmmmallghted the partnes resmived thear di fﬁerences

. in prlvate ) TEhe w1nner nsually afflllated wrth the same network

~;a5'the loser"wmmmld have 1f 1t had prevalled | Hﬁmh opportunltles
far- relatlveﬁwﬁfree transﬁer of 1leense5, noedramatrc galns were'~-
achieved in- vrmmmﬁmng 1ocal;ownersh1p, 1ntegratxon oﬁwownershxp and'"~
.ﬁmanagement or" ﬁhver51f1cat1on of the med1a'of mass cmmmunlcations
'In short ‘no one has ever demonstrated that the game was worth the

',candle,.and there 15 an 1mpre551ve body of eV1dence (partlcularly

on d1ver51f1cat10n) that it was not.‘jﬁ;;fﬁ‘"

ok See Schwartz, Comparatlve Telev151on and the Chance]lor s Foot
47 Geo._L J. 655 (1959) L
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Recognizing the shcurtcomings of the comparative pro-
ceedings, the FCCMin“1965 issued a‘policyfstatement on the subject,
~which stated in part.

. "Thls statement is issued to serve -the purpose of
“clarity and consistency of decision, and the further purpose of
‘eliminating from the hearing process time-consuming elements not
substantially related to the. public. .interest....We believe that
‘there are two primary. obJect1ves toward.which the: process of com-
_parlson should be directed. They-are,’ flrst, ‘the best praetlcable
“ service to the’ pub11c, and, second, a maximum- d1ffus1on cf control
of the -media of mass commun1cat1ons° ‘The value of these objectives
is clear. Diversification of control is a public good in a free
society, and is additionally desirable where a government licensing
system limits access by the public to the use of radio and tele-
vision facilities. - Equally basic is a broadcast service which: meets:
.the needs of the. publlc in the.area to be served “both in terms of
 those general interests which all areas: have in common. and those
spec1a1 interests which areas do not share. An important eleument
of such a service is the flexibility to change as local. needs and
~interests: change° Since independence and individuality. of approach
are: elements of renderlng .good program service, the: primary goals
of ggod serV1ce nnd d1ver51f1cat10n of’ control are- also fully com-
‘pati 1e° :

- - '"~“'v »”Several facmors are- 51gn1f1cant in the two areas of
» ‘compar1son mentioned ‘above, and it -is: 1mportant to make clear the
R manner Ain- Wthh each WllL be treated . .

SRR i “"1 D1ver51£1cat1on of control of - the med1a of mas:s
communlcatlonso- Dlver51ficat1on is ;azfactor of pramary significance:
‘'since; . -as- set forth. above, 1t COHS@ltutes a prlmary objectlve in ‘ths
f11cens1ng schemeo_“n e « : : - \

| | “"As in the past we will con51der both common con-

; trol and: less than. controlllng 1nterests in- other broadcast stations
‘and other media of mass communications. “The less the degree of in-
terest in other stations or. medla, the less will be ‘the 51gn1f1cance
"of the factor. Otheriinterests in: ‘the .principal .community proposed
to be: served will normally be of most s;gnlflcance,“followed by other

~ interests¥ in the: ‘remainder of the gmmposed service:area and, finally,

‘;generally in the" Un1ted States. "However,, «control’ ofﬁlarge 1nteres¢s

~elsewhere:in ‘the same: state or region may well. be-more 51gn1f1cant‘
~than’ control of a: small ‘medium:of expression (such as a weekly news-

" paper) in the same community° ~The number-of other: mass ‘communication:
outlets of the.same type in the community. proposed to. be - served will

“also affect to some extent the- importance of " thlS factor 1n the

-.general comparat1ve scale.lp _ « :

Y ';~ ‘ "2 Full- time ‘artiCi"ation'innstationuo eration b
‘¢:owners.; We cons1der this: ~of: ‘ “importance. .

- Tt 1s- 1nherent1y de51rab1e ‘that legal respon51b111ty and’ ‘day-to-day

‘ performance be closely assoc1ated°, In add1t1on, there 1s a 11ke11hood




of greater sensitivity to an area's changing needs, and of programming
designed to serve these needs, to the extent that the station's
progfietOTSgactively‘participate in the .day-to-day operation of the
station. This factor is thus important in ssecuring the best practi-
cable service. It also frequently compliements the objective of di-
versification, since concentrations of control are necessarily »-
achieved at the expense of integrated ownership. :

| ; '"We are primarily interested in full-time partici-
pation. To the extent that the time spent moves away from full time,
the credit given will drop sharply, and no credit will be given to
the participation of any person who will not devote to the station
substantial amounts of time on a daily basis; In assessing proposals,
we will also look:to the positions-which: the participating cwners
will occupy, in order to determine the extemt of their policy func-
tions and the likelihood of their playing Important roles in manage-
ment. We will accord particular weight 'to:staff positions held by
the owners, such as general manager, station manager, program di-
rector, business manager, director of news, sports or public service
broadcasting, and sales managert.- Thus, ‘alithough positions of less
responsibility will ‘be considered, especially if there will be full-
time integration by those holding those positions, they cannot be
given the decisional significancerattributed to the integration of
stockholders exercising policy functions. ‘Merely consultative:
positions will be given no weight. SR R DR

e ‘"Attributes of participating owners, such as their
experience and local residence, will-also be considered in weighing
integration of ownership and management. While, for the reasons
given above, integmation of-ownership. and management is important
‘per se, its value its 'increased if the participating owners are: local
residents . and ‘if . t ey have experience in the field.  Participation
"in station affairs:on the basis described:above by a local resident
indicates a likelifood of“continuing knowledge of ichanging local
‘interests and needs. Previous broadcast experience; while not :so
significant as local residence, also has some value when put to:use
through integration of ownership amnd manmgement. ORI

...« rpast participation incimic-affairs will be con- .
sidered as a part of a participating owner's local residence. back-
ground, .as -will zmy other local-activitiies indicating a knowledge
_of ‘and ‘interest in the welfare of ‘the community. ~Mere: diversity
~of business interests will not be:considered, Generally speaking,
“reSiéénceﬁin%théwprintibalicbmmunityatO%bégservedfwillxberofcpximary!
importance, closely followed by residence outside the community, but
‘within’the proposed service-area. Proposed future local residence .-
‘(which is expected to accompany meaningful participation) will also
bé“aCcordedﬁleSS“weight#thangpreseﬁt$tqs&dénée of several years®'

duration.”

..o vprevious broadcasting experience includes activity
“which would not qualify as a'past broadcast record, i.e., where there
was not ownership responsibility for a station's performance. . Since -
“emphasis upon this element could discourage qualified newcomers to

Rl




broadcasting, and since experience generally confers only an initial
advantage, it will be deemed of minor significance. It may be ex-
amined qualitatively, upon an offer of proof of paiticularly poor
or good previous accomplishment ., | o

o 3 "The discussion above has assumed full-time, or al-
most full-time, participation in station operation by those with
-ownership interests. We recognize that Station ownership by those
who are local residents and, to a markedly lesser degree, by "those
“who havé'broadtasting__experience;‘may,stilljbe.of some value even
where there 'is not the substantial participation to which we willd
~accord weight under-this;headingct;Thus,J¥ocal residence complements
theﬁstatutory[scheme'andﬂCommissionvallécation-policy of licensing
;aﬁlargegﬁumber,Of;Stationsithroughquglthéﬂcountry,“in order to pro-
videﬁfbr_gt;enpion”to[localrinterbsts,,and_local‘ownership-also‘ ,
generally{accords_withTthe»goaﬂfof‘diverSifying,CQntrdl;Of‘broadgast
statioms. Therefore, a'slight credit will be given for the local"
'residence~of<those-personsgwith;pwnership‘interests who cannot be
‘considered as,acxively}pﬂrticipating~in_stationgaffairs?on a . sulie-
;suantiallyjfullftime;basﬁﬁybut*who'will‘devotegsome:timento station
;aﬁﬁains,5andya'very_siig&mxcredit*Wiilwsimilarly be given for ex-
d@nricnce_notFac¢ompaniedeygfuI1ﬁtimewpafticipationo ‘Both of these
‘fhcmors;,it'shOUqube-emﬁhasized,‘areiofqminor‘significanceo No
cmeait'wi11~be\giVenneither“theélocalfresidence‘or‘experience\df”
;amy person-who willwnot:@mtuhis‘knowledgemofgthefcommunity (or .area)
or experience to any use:in the operation 5f the station, -

' e ;.,w,‘;"39'PrnposedéprogramgSePViCe;*gﬂn‘@VThe:imporxanﬁg_ _
of prognamgse;viceulswdbwiousa,;The;ﬁeasiﬁility-ofﬁmakingfawtompara-'
wﬁﬁve‘eValuationaismnom:spﬂdeiousaﬂﬁﬂaariﬁgs{take;cpnsiderabﬂe'time
:;mmd_pnacisély[fdrmulatedﬁprogramﬂplams“mayJhavegtofbegchangedrm©¢ :
qmﬁty;iﬁ;dgtai;§ hup¢in;substance,gto;takeiaccQuhtjof new conditions:
,'@ﬁxéiningfatfthéstimeﬂaﬂsuccesSful%applicantgcommences-Qperatidnm.

' ]&us,tmindrjdifféréQCéskamongjapplicantSmare,ap;;to;prova'té{béa@f_
‘:noasigﬂi£i¢ance@;;,g;gacTJhe?éppliQantghas;phg‘requnsibilityffar-a
dnﬁasonabIe;knOWIedgeﬂoféthekCOmmunithandgarea,gbasedxonjsuryey53or'

;batkground;ﬁWhiChfwill?show?that'theﬁprogram proposals are designed

~to meet ‘the.needs .and interests of the public in that area. . , .
-Cbhiaptsﬁwith;lggalféivicﬁandjopher"Lqupsfandﬁindividuals;areuamSQ
| iangimppptantgmeansﬁdfWﬁonmulatingﬂprogésals@;ofmeetgan,afea‘s needs
u;éndﬂintéréSthfdEailureﬁtbﬁmakeﬁthemswill»be;chSideredTa serious
“gdeficiencX,LWheghér'orﬁnmt”théfapplicant'iS@familiarfwithithe area.
j"H3‘13 ";;UDecisiOnal;significancejwillrbé;accofdedfonly to.
:fma;eriél,and1substanmialgdifferencpS&between;applidantsﬁ¢proposed,
"qppqgram;plans;{;;;ﬁ,jM&norTdifférenceswinuthe;propOrtionSgofytime
;allocatEdgtb’difﬁérent;tyﬁes£0£§pxograms;WillqnptﬁbegconSideréd;q N
~ Substantial differences will be considered to the extent .that they
- go beyond ordinary differences in judgment and show a superior de-

~ votion to public service, For example, an unusual attention to
ldcal;communitYEméffers]for]whichlthere”°sjabdemdnstratedsneed,~may

~still be urged., . We will not assume, however, that an unusually
- high percentage of time to be devoted to-local or other particular
. ‘types: of programs is necessarily to be preferred. :Staffing plans




1 other elements of planning will not be compared in the hearing
scess except where an inability to carry out proposals is indicated.®
_ "In light of the ccnsiderations set forth above, and ™
r experience with the similarity of the program plans of competing
plicants, taken with the desirability of keeping hearing records
ee of immaterial clutter, mo: comparative issue will ordinarily be
signated on program plans and policies, or on staffing plans or
her program planning elements, :and evidence on ‘these mattsrs will
t be taken under the standiard issues. The Cammission will desig-
te an-issue where‘examimamian'of“thegapplicamimms*and other infor-
tion before it makes such as&tion appropriate, amd applicants who -
Iieve they can demonstrate =mignificant differ=nces upon which the -
ception of evidence will be wseful may petitieon to .amend the
sues . - S A i

©+ _ “No indepeéndent factor of likelThood of effectuation _
~propesals will be utilized. = The Commission expects every licensee
‘carry out its -proposals;subject to factors beyomd its control,

d subject to reasonable judgment that the public's needs and in-
rests require a departure Zrom original plamsi. If there is a sub-

antial indication that any party will not be able to carry out its

oposals to a significant degree, the przoposals themgelves will be
nsidered deficient. Lo o . : - ;

e ‘14, Past broadcast record. 'Thiiss fctor includes past
nership interest and signif¥cant participation dn a broadcast
;ation.by*OneDWithaéanWnexghip{inteheStwinﬁﬁ&&ggpplicant;‘”It”iS’ v
factor”ofFsubstantialfimpumxanqefuponftheftﬁnm9wset'fomﬁh\below“ o -

R ix~"Aypastwrec0n&iwithin;theihnmmﬂkmmfiaverage‘perforwf,'
nce will be: disregardéd, :simce average ‘future:performance is ex-
:cied;“lThus,gweiare“notkimﬁereStediinjtheﬁ@h-,jofrpaStVQWnérship'
- se;, ‘and "will not. give= ;preference becaus=one applicant has

mned?gtations{inﬁth§5p§$tkamﬁﬁaﬁbthgj;hgsinbnzw

T _3"”miﬁweféfgﬁiﬁter53téd5iﬁ?féqbtdSwﬁﬁfbhgfbebausegéithgrf
wsually good or unusually-poor, give some:imdicaticn of unusual o
rformance in:the future. Thus, we shall: nsider past: records’ to

zterminé,WhéthergtﬁéfrécoraﬁShbwsf(ifghnuspa,‘atténtiantQﬁthegpub#
LcTs;needs;andrinterestsg;suchwasﬁspecialwsen&itivityftoﬁanfarga's

1angiﬁ§.need$*thfbughffngibility;ofjlbcal;p:ograms;designed’tdf

et those needs, or (ii) ‘eithexr a failure:to meet the public's

eds and interests-or a significant failure to carry ocut’represen-
.tions made to the Commission- (the fact that such representations
.ve been carried out, however; does not lead to an'affirmative pref-
rence for the applicant, since it is expected, as-a matter of course,
1at a licensee will carry out representations made to~the Com- . . =

”,

Lssion) ..

We will similarly not give independent consideration’ to proposed.
‘studios. or other,equipment.. These are also elementsiof a proposed
operation which are necessary to carry out the program plans, and -
»whiéhyarédexpectedthibeﬁadEQﬁaté;ﬁwThéy?willﬁbe;inquired%intpN_f :
0 ”o‘JpOneaapetitiongtofahendﬁthéwiSSuesiwhichﬁindicates"awserious4,.
dERiCiency;T(EOOtnOtevbyftﬁé"FCC{);_f{‘} [ D S e SPE LT P )
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_ "If a past record warrants con51derat10n the particular
reasons, if any, which may. have accounted for that xa;ord will be
~examined to determine whether they will be present :Im the proposed
operation. For example, an extraord1nary record :compiElkad while the
owner fully participated in operation of the statiom wifil not be ac-
corded full credit where the party does not propase similar participa-
tion in the operat1on of the new stat1on for which heis applying.

"S.. hff1c1ent use of freqnengz In compETEtivie cases where
one of two mxr' more competzng applicants proposes am smseration which,
for one or more. eng1neer1ng reasons, would be moressfi=jcient; this
fact can. andi:should be con51dered in determlnlng whick of the app11-
cants should.be preferred oroﬁ

- 6. Character,‘ The Commun1cat1ons Act:mmm@s character a
relevant consideration in the issuance of a license: s o Sig-
n1f1cant character deficiencies may warrant disquzfEification, and an-
issue will be de51gnated where ‘appropriate. Since ummﬁrantlal de-

- merits may be: appropr1ate in some cases where :disg ification is not
‘warranted, petitions: to:add an issue on conduct: refsting to character.

will be entertained. In the absence of a design=tei¢ issue, character

- evidence will not be taken. 'Our intention here i=—mot only to avoid
unduly prolonging the: hear1ng process, but also im mwozd those situ-
ations whexe an appllcant converts the hearing Imte @ search for his
opponents' ‘minor blemlshes, no matter how remote.nm»the—past or how
1n51gn1f1cant : .

17, Other factorso_ As we stated at. thevmmmsem,-our‘interest
in the con51stency and clarity of decision and ini=xge=fition of the
“shearlng ‘process:is not intended to preclude the fud® “sxamination of

‘any relevant and substant1a1 factor. We. will thus fZ2msrably consider

[‘pet1t1ons to add 1ssues when but only when, they @ﬁnﬁmstrate that

| : The FCC's pol1cy statement contalns $0 mﬂeymzndeflnlte
- varrables (W1th references to a varlety of "51gn1fmmuu¢ and ”substan-
| t1a1” factors) that 1t 1s far from a clear gu1de to LT - actlono' Moref;
b~over; the statement came after the h1gh water mark nf telev1510n 11—
‘oen51ng had paSSed so 1ts 51gn1f1cance 15 d1tf1cult to Judgeq Some

1mnrovement has been no.ed but d1sputes and uncertammmles cont1nue

Vﬁto character1ze “the prooess.'~

E Efforts;tozachieve Programm1ng»D1versr1y
andJRespon51veness .to Local Needs

’I; Reflectlons 1n other genera1_9011C1esm Everyone

_frecognlzes that the essence of teleV151on 1s programmmmg, and the

pol1C1es of the FCC descrlbed 1n the preced1ng sect1mms have been

concerned 1arge1y2w1th,the obJect1ve of achleV1ng pmngrammlng more
[R&C1verse and more respon51ve to local DGEdSay” ‘ '




Thus the geographical distribution of broadCast
facilities has as a maJor purpose the advancement of locally origi-
nated (or locally oriented) programmlng, in contrast to a national
unlformlty in programmlngc - Given the dominance of the networks,
and the 1mportant secondary role played by natlonally syndlcated
programmlng,.the-FCC:s successmln‘thls area«hardly can be described
as more than modest° | » | | " |

| slmllarly, the FCC s pol1c1es in 0pp051t10n to con-
centrat1on of control of the med1a of mass communlcatlons have been
”oncerned w1th assurlng d1Ver51ty of program sources,‘ the more
“sources, the more dlverse the program offerlngs are 11ke1y to be.
\Agaln the FCC's success eannot be descrlbed ‘as. more than modest°
Wh11e 1t has prevented the emergence of commonly owned teleV151on
chaxns of nat1ona1 proport1one, much the same result is achleved
,through the network aff111at10n proceeso And desplte the regulatory
‘]restr1ct1ons on the netqprks, network programmlng contlnues to pre-7
oxdomlnate.’ Sxmllarly, wh11e the FCC has precluded common ownersh1p -
eof mu1t1p1e telev1sxon stat1ons 1n the same market v1t has not pre- -
-Evented other forms of 51ng1e market concentratlon (the 1ocal AM FM?:
‘eTV newsPaper comblne), although there has been some recent act1V1ty
1n thlS area° - | ‘ . ‘ “p; ‘i}‘ 7 |
| | F1na11y,_1n 1nd1V1dua1 11cen51ng cases,‘the FCC has
‘ag1ven eome welght to factors related to local respon51veness and ;5

7iqdlspersa1 of ownershlp through the requlrement of.local program

Vi:survey v1n a11 cases,‘and tht preferences for 1ocatﬂre51dence and
fdiverelflcatlon of medla control 1n comparatlve caseso But these
| *“processes have been of 11m1ted value” The weakness of the compara-

-ftlve proceedlng as an 1nstrument of pollcy already has been dlscussed o

Q




And the required survey of communlty needs appearsato‘be‘little
more than an exercise in paperwork: alllform‘and.no substance,
Recent fforts to previde more substantive content have led to grec:
confuszon in this areao'

There arelthree other areas, however, which are of
_significancec | | |

Z° R»newal of licenses of - telev151on statlonsgl As

’ prev1ously 1nd1catcd all broadcast 11censes‘are'11m1ted by statute
to*threeexfar terms° Thisymeans'that,levery threeiyears,ﬁthe‘FCC
has'anjopportunity'to‘review'the performance'of a television static
andhtosrefuse'reneWal‘if-the:perfornanée‘is-deemed unSatisfaetoryo'

" The FCC has‘usedhthis occasion in the-past to exert'pressureton
licensees'to‘increase diVersithand local responsiveness in their
programm1ng° The pressure takes the form of quest1ons on the renew

“app11cat1ons, 1nformal quotas for local _programming and for types}

(fgf ,. of broadcasts not frequently carrled (programs other than entertaln
| ment and news),«delays and off1c1al 1nqu1r1es dlrected ‘to- those |

“llcensees fa111ng short ol these quotas,‘and the threat of a hear1n

!‘on the renewal appllcatlono, The 1nten51ty of the pressure has varl
from substant1a1 to nil depend1ng on changes 1n FCC membersh1p,‘and
when the pressure s substant1a1 1t 15 not w1thout effect° But it
1s d1ff1cu1t to measure the effect, and the area is one character1z

, by extraordlnary errat1C1sm 1n FCC pollcy° At presents pressure of

‘f th1s type appears to be neg11g1b1e,'and attentlon has focused on th

Cproper method of conducting surveys of commun1ty needs (requ1red of

‘7irenewa1 applicants as well as 1n1t1a1 app11cants) | By |
: Recently, a new d1men51on was added to the process'z

‘.when out51ders began to challenge renewals of teleV151on 11censes
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and to seek to supplant the existing licensee. The movement re-
ceived.considerable impétusvfrOmaanvFCC decision concerning WHDH
in Boston, which indicated that in.such a situation the Commission
'would treat the incumbent and the newcomer on a par--in contra-
vention of previous FCC policy, which had accorded the incumbent a
nsubstant1a1 marg1n° Bu*'underlpressure fron-the‘television indUs-
‘try‘and from Congress, the. FCC mod1f1ed its. p051t1on to somethlng
ak1n to its earller stand The'preference-for the. incumbentfwould
assure renewal 1f 1ts performance, in meet1ng ‘the needs of the
communlty_lt served,_waS'ﬁsubstant1a1,"”but_not31f 1ts,performance
L T & - . | ‘ : _ -
had been‘"minimally‘adequateo"i'The.extent.of‘the'FCC!s policy
change, if any, is 1ikelv‘to be reflected‘infa“current'proceeding
in Whichta‘newcomer‘is‘vigbrouSiv;chalhengingfthe*license,of!WP;X
in New York Cltygc,_ ;., . |

3. Educatlonal telev151on°, In the geograph1cal

u;dlstrxbutlon of broadcast fac111t1es 1n 1952 ‘the FCC reserved a;.
hsubstantlal number of channel ass1gnments for noncommerC1a1 educatlonal
'ﬂ__,_{telev1s10n°1 Unfortunately, many of these a551gnments were in. the
dUHF band and ;1n add1t1on to the1r other problems educat10na1
broadcasters on UHF channels suffered the same d1ff1cu1t1es as: UHF
Fbroadcasters genera11y°~‘ dl | | - |
| The major problem of educat1ona1 broadcasters
'ihowever, has not been channel avallablllty, but flnanc1ngo} Com-frt
’aymerc1a1 te1ev151on has been financed by adve;tlslng, but under FCC
7r°gu1at10ns th;s sonrce is not avallable to the educat10na1 broad-
‘caster (and probably advertising would subvert the nature of the
‘1_educat1onal stat1on's operations if it were to become a substant1a1

source of f1nanc1ng) - Educatlonal broadcasters have rel1ed on
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financing;from federal, state and localtgovernments,‘from founda:r
tions-(particularly”the Ford;Foundation);'and,’to a limited extenk;‘
.from viewer c'ontributionso Anrextensive study'made~in'1967‘indis'u
~cated the need for addltlonal fxnancxng and recommended federal aid-
to be channeled through a governmentally supported corporatlon Spe~5
c1f1ca11y estab11shed for the purpose,- In the Publlc Broadcastlng
‘Act of 1967, Congress responded by establlshlng the Corporatlon for
Pub11c Broadcastlng (CPB) j In- addltlon to cont1nu1ng federal flnan-”:J
'c1a1 support for the constructlon of educat10na1 stat1ons, the; 
statute vested CPB w1th respon51b111ty for: program development and .
'procurement for educatlonal stat1ons and for maklng rnterconnectlony‘
arrangements ‘among such stattons° " The statute also authorlzed the-t
FCC: to permlt reduced rates by commun1cat10ns common carrlers for
:1nterconnect10n of educatlonal stat;ons° However CPB was proh1b1ted
_from ownlng any broadcastlng statien system or network ‘communltv
7antenna te1ev131on system ‘or program productlon fac111ty,-and de-~fa.
;splte exten51ve leglslatlve debate, a. flrm plan for f1nanc1ng CPB
. has yet to emerge.,'r | | "s,
' | | The record of the educat10na1 statlons 1s ‘a. spotty one.
‘:On the one hand there is 11tt1e questlon that educat10na1 broad-u~
cast1ng is a substant1a1 factor 1n telev151on.p A recent study 1nd1f-f
'cated that 759 of telev151on households could recelve ETV 51gnals .~
and that’ 8 m1111on homes per week watched educat10na1 felev151on ;
'w{statlons (w1thout any demonstrated blas 1n favor of "upper class"fE
..famllles) A more recent announcement 1nd1cates that ETV weekly :
vﬁc1rcu1at10n 1s now 11 m11110n homes,v Another recent study 1nd1catedfy
hgthat 1n terms of promotlng program diver51ty, the addttlon of a--'

1351ng1e educatlonal statlon to a market aurpassed 1n erfect1veness




the addition of several commercial stations in the same market.*
Oh the other hand, educational television audiences are quite small-
in.comparison to commercial television audiences, so much so that
‘sometimes they defy'measurement; Moreover, the problem of ETV
financing remains to be resolved. The two problems may be inter-
related to some degree, since audience size undoubtedly is dependent
in substantial measure upon adequate financing of programming. But
,the most respected study of television viewing preferences yet to
be undertaken indicates that the American-televisioh audience strongly
prefers light‘entertainment‘torintellectual-programming; that this
preference holds-even-when‘a clear choice' is accorded between high
quality pruegrams of-each'type; and, despite:theirfclaims~to the con-
‘trary, the more highly- educated segments .0of the population- behave
~in prec1se1y ‘the same manner as :the - population generally (choosing |
xenterta1nment over 1nte11ectua1 fare when-a choice is afforded)
Nevertheless, ETV makes a dlstlnctlve contribution. Ex-
tended coverage of Unlted Nat1ons, Congre551ona1 and other hearlngs
of special interest probably draw large number5>of viewers ‘on sporadic
‘ oCcasions,'andrhave,value independent of.such‘numbers.. The"pOpularitye
and critical acclaim~forc"5esameVStreet”'indiCate'that‘ETV may pla?'"'

coan leadershlp role in- 1mportant areas such as ch11dren s programmlng.

'tAnd educat10nal telev151on performs a dlstlnct functlon tq the ex-

tent . that it carrles formal 1nstruct10nal programs 1ntended for class~-
a[room use or home study courses.e In the area of classroom telev;slon,.

4,the ETV broadcaster is supplemented by the antruct1onal Telev151en -“[»

‘hhyleed Scrv1ce, wh1ch provmdes multxpie channels for cTassroom 1nstrnc~f;

ﬂtatlon.- The transm1551ons are‘over~the a1r (aharmng 2 506 to 2 890 MHz o

'"Vf* The methodology of the study ‘has been Justly crltlclzed

but thlS generallzatlon probably st111 holds true._fr
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with other uses), but the transmissions are beamed to specific

school antennas and are not broadcast generally.

4. Subscription television. 1In 1959. the FCC approved

experlmental pay telev151on operatlone subJect to a series of limi

tations. The _experiment was launched only after a most intensive

-struggle with opp051ng forces--broadcasters and theater owners pri

marily--which channeled their'opposition_through the
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House Committee on Interstate and Foreign Commerce. Only one exper-
iment actually was eonducted, in Hartford,TConnecticut, and- that ex-
periment failed tovsettle most of the major matters‘in dispute. The
proponents of subseription»teleyision contemded:that, by permitting
audienoes to pay for programs, financial support could be obtained
for programs that did not appeal to audiences large enough to be
supported by advertisers (advertisers generally do not.pay more than
half a cent an hour per household). Opponents of pay-televisioh-
argued that the large revenues effordedwby subscription television
would "'siphon" p: ngramming and talent away from advertiser;supported
television, with the result that audiences either would have to pay
for what they once received free or would be relegated to the‘in-
ferior rejects_of.the subscription system. The Hartford experiment
"relied heavily on movies and srorts--they constituted over 90% of
programmlng-—and ran at ‘a substantial loss; however, no siphoning
occurred. But all of these results mlght be altered in the case of
a national sub,crlptlon serv1ce, ‘as opposed to a 51ng1e exper1menta1
aystem operating in a limited market._
In 1969 ,the FCC approved the llcen51ng of subscrlp-
tion telev151on statlons under ‘the follow1ng cond1t1on5°-'

(1) Four commerc1a1 nonsubscr1pt1on teleV1s1on sta-
tions must be operatlonal 1n the market the subscrlptlon telev151on
hstatlon seeks to serve."‘ff ,g__ “ ‘ | |
| (2) No more than one subscrlptlon teleV1son statlon  ;
':may be authorzzed 1n a s;ngle market.,ff;;‘ | L
o . (3) In addltion to subscriptlon serv1ces, the author~ﬂ‘

hized subscrlptlon telev1s1on statlon must carry a m1n1mum quantlty

"2oof "free" programming (28 hours per week)
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(4) Commercial advertisements may not be carried
when programs are belng offered on a subscription basis.

. (5) The 11censee of the subscription station must:
retain d1scret10n and respon51b111ty for all programmlng and deter
minations as to subscr1pt10n charges (except that limited advance
programming comm1tmentsvmay be made with FCC approval).

(6). Subject to limited exceptions,. subscription ser-
vices may not 1nc1ude (a) mot1on picture fiims with a general reles
date in the United otates more than two years in advance of the prc
posed subscr1pt1on shOW1ng, {b) sports events . wh*ch were telev1sed
live on a nonsubscr1pt10n ~regular basis in the communlty during tk
.two years pr1or to the proposed SUbSCTlpthR shOW1ng, or (c) any .
”serles type of program w1th interconnected plot or substantially
the same cast of pr1nc1pal characterso ' Under Congress1onal pres-’
‘sure, the FCC recently proposed to extend the second-limitation to
cover Sports events "televised live on a nonsubscr1pt10n, regular
ba51s in the communlty.durlng any one year-’n the five years pre-
'cedlng thelr pr0posed subscr1pt1on broadcast."

(7) No. more than 90% of total subscrlptlon serV1ces
may con51st of feature f11ms and sports events comblned |

7 | The FCC d1d not undertake to regulate the charges ot
subscrlptlon telev151on serv1ces but it d1d prOV1de.__x
‘ | A'7 "(1) Unless a. sat1sfactory 51gna1 is- unava11ab1e'
at the location where service is desired, subscrlptlon television
service shall be prov1ded to.all persons desiring:it- ‘within ‘the . -
‘Grade A contour of the nonsubscrlpt1on television service. orOV1ded
by .the station broadcastlng subscr1pt1on programs: . Provided, L
“however, That geographic or other reasonable: pattern§"3T_TH§ta11a-

‘Tion for new subscrlptlon ‘services: shall be permitted: ‘And pr0V1dec
’qurther, That fox good cause, serV1ce may be term1nated :




'"(2) Charges, terms and conditions of service to sub-
scribers shall be applied uniformly: Provided, however, That sub-
scribers may be divided into reasonable classifications approved
by the Commission, and the imposition of different sets of terms and
condltlons may be applied to customers in different.classifications...

: "(3) Subscription te1ev151on decoders shall be
leased, and not sold, to subscribers

Implementation of the FCC's reghlations was delayed
by.continoing controversy with the Enuse Committee'on Interstate and
Foreign Commerce, but applications for subscription service are now
being teceived and processed. The FCC is of the view that, subject
to the limitntions inposed,~subscr1pt’on te1ev151on W111 not "siphon"
suhstantial talent and programming from advertiser-supported tele-
vision, At the same time, at leaSt some opportunity for_diversity
W111 be afforded if oniy in the form of'uninterrupted first-run
mOV1es and otherwise unava1lab1e sporting events. And, possibly, if
perm1tted,to Operate on a nat1ona1 ba51s, other potential‘sources of
programmxn may be tapped by subscription television.

F. FCC Control of Program Content

In a varlety of contexts, the FCC has been concerned
with d1rect regulatlon of television program content

1 Restr1ct10ns on" obJectlonable programm1ng, -In

some areas, such as- talse and m1slead1ng advertls1ng, the restrlc-
tlons on program content parallelhrestrlct1ons 1mposed on other
media of mass commun1cat10n.u;Bdt(;n other areas, restrlctlons on
stelev151on programmlng exceed theirestralnts applzcable to other
medla. Thus, penalt1es have beenfimposed ror vulgar or off color
{programmlng,_whlch clearly would not quallfy as obscene 1n the |
 Const1tut1ona1 sense, and would not be the subJect of sanct1ons.1n
jother contexts., Broadcast statlons are severely l1m1ted 1n the

1nformatlon they may broadcast about lotterres,_c1ra ﬁttﬁ advert151ng
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is to be prohibited after January, 1971 under recently enacted leg-
islation; and commercial advertisements and commercial sponsorshlp
must be identified. Restrictions on fraud and deceptlon extend be-
yoad advertisements to program content, such as rigged quiz shows.

2, Political and public affairs_grograms. Under

the "equal time" provision of the Communications Act, a television
station, if ‘it makes time available for a "legally qualified candi-
date for any public office," must "afford equal opportunities to all
other such candidates for that office.": No more thah the station's
) regular]oharges may be imposed for such use. The requirement is
subject to three importaht limitations: (1) the station is not_
-obligated‘to oermit any candidate'to_use its‘facilities;‘(Z) a use
by'a supporter of the.éahdidate; inciuding a member of'the“candicate'
staff does not quallfy as a use by the cand1date (there must be a-
personal appearance by the candldate to 1nvoke the doctr1ne), and
(3) once any'cand1date 15 afforded access (whether free,_at reduced
~rates, or at regular Iates), the same Opportun1ty under the same
terms must be afforded to all legally qua11f1ed cand1dates for the
same offlce, no matter how numerous they may be nor how small a follo
ing any of them may have. R o e i ' |

U In addztlon to the spec1f1c,‘and rather 11m1ted re-‘

4

qulrements of the‘"equal tlme" prQV151on, the FCC .has evolved a
'“fa1rness doctrlne," wh1ch as cod1f1ed by subsequent statutory’
Vamendment 1mposes on broadcasters‘"the obllgat1on.,.to afford rea-
tsonable opportunlty for the dlscu551on of conf11ct1ng v1ews on 1ssues

"hof pub11c 1mportance."f Appllcatlon of the fa1rness doctr1ne has

 ra1sed a host of troublesome 1ssues'°"




(1) fs the'obligation solely one to present conflict-
“ing views on an issue once it is broached by the broadcaster (as in
the ""equal time" requirement), or is there a broador obligation to
initiate discussion on'ﬁssues of public importance'? 1In short, can
the station‘Satisfy the doctrine_simply by remaining silent on public
‘ issnes? The question is an open one at the moment, although a statio:
undoubtedly would be challenged if it remained silent on all public
issues, ' |

(2) -If one side of a public question is presented,
who is to present the other side? Ordinarily the broadcast iicensee
is given broad discretion on this matter. But in two contexts specifi
respondénts nust be invited: (a) where the program takes‘the form
of an'attack on the_Character, integrity or like qualities;of a per-
son or organiiation,=the personor_organization attacked must be in-
_vitedto.respond; (b) where the program takes the'form of an endorSé-
ment of a political candidate, the candidates opposingfthe recipient
of the endorsement may name their reSpondents.7

‘ .Q _ | (3)vIn what manner are_opposing views to be presented?

Again, the FCC accords thefbroadcaster'great,latithde in determining
_both the qua11ty and quant1ty of reSponse. There 1s no requlrement
"of equal t1me.” Recently,_however, the FCC ruled that opponents of
\Pre51dent leon s Vletnam p011c1es must be accorded at. least one un-
..1nterrupfed segment of pr1me t1me to respond to: the Présldent s-j
hspeeches on the subw‘ct '. o d | |
S o ;: (4) What k1nd of programmlng sufflces to glvevrﬂse to
a need for response? Does the broadcast of a rellglous serv1ce call

~. for a response on the mer’ts of athelsm? Does the broadcast of m111-

"tary recrultment appeals call for a response on the mer1ts of the:?



Vietnam War? Do advertisements for automobiles and detergents cali
for responses on the problem of pollution? ‘The FCC has given nega-
tive avswers to these Specific questions, but has required stations
to carry anti- smoklng messagas in response to c1gare te commerc1als.

The "fairness doctrlne" presents many other 1ntr1cate
isSues, and its application raises particularly acute problems in
the context of contemporary politics--characterized by highly charged
controversies on a‘wide variety of issues.

Closely related to the fairness doctrine is the
problem of news distortion. The FCC has disclaimed any power to cen-
SOT news programs to determiiie whether they are ”true" or not, But
1t has investigated charpes of "staged" news events and knOW1n° dis-
tortlon of the- news it has condemned the fa11ure of a newscaster to

reveal a f1nanc1a1 conf11ct of 1nterest and it has required oppor-

tun1t1es to reply, under the falrness doctrlne, where it has concluded

that a news program or documentary was too one- 51ded
| Needless to say, none of these restralnts apply to
other. med1a of mass commun1cat10ns°

j3, D1verslty of programmlng and respon51veness to

local needs. At ‘the present time, the FCC's efforts in this area

are 1araely ind1rect° through 1ts geograph1ca1 dlstrlbutlon of ‘broad-

v‘cast fac111t1es,‘11mitations on the networks restrletlons on con-['
‘centration of control promot1on of educat10na1 broadcastlng, and
j'authorlzation cf SUbSCTlpthH telev1s1on.\'Bnt, as preV1ously 1nd1-

,cated the FCC has employed dlrect pressures in the past to seek to.

achleve mxnlmum quotas of "publlr serV1ce" and "local" progremu ing.

Some pressures probably rema1n but they are re1at1ve1y sllght How—'

' ever, thls 1s an area Whlch changes erldly and frequently, and the‘




future cannot be predicted with any measure of certainty. In the
initial 1icensing of broadcast stations, and on renewal, some pres-i
sure toward local responsiveness is sought to be achieved by re-
quiring app11cants, and ex1st1ng licensees, to make surveys of com-
munity needs. But the confusion surroundlng the nature of ithe survey
required, and the latitude afforded the applicant in shaping its
programming response to the survey, appear:to deprive this approach
of any significaint effectiveness, | |

4. Limitations on commercial advertisements. The.

FCC has no regulat1ons restr1ct1ng the number or frequency of com-
mercial announcements. -When it attempted to adopt such regulations
in 1963, industry and r‘ongre551ona1 pre;sure forced a retreat. Ex-"
cessive commerc1a11zat10n is an issue in 11cense renewal proceed1ngs,
but the standards are wholly'1nformal and there is no cons1stency in
their app11cation.‘ When television commerc1als begln‘to exceed 16
minutes pér hour, there is at least the possibility'that‘the FCC will

delay the ‘renewal app11cat1on and demand an explanat1on.

G. Other FCC Controls Over releV151on Broadcasters
| Most of the regulatory actlons of the FCC have been

deScribed in"*ne precedlng sectlons. Thev c-nter to a large extent
on 1nitia1 11c;ns1ng, and at*thl tlme, the FCC conszders the 1e-h
ga;, techn1ca1 financial and character qua11f1cat10ns of the appll-d‘
'Cant.» Restrictions on concentration of control and programm1ng have N
, been descrlbed 1n some deta11 Two other areas deserve mentzon°
0 .” Flrst ‘the FCC 1s rather cont1nuously concerned with
the techvlcal performance of 11censed telev1s1on statlons.f The;‘T

fa*lure of a broadcaster to adhere to techn1ca1 standards, part1cu-'

‘Hlar those des1gned to preclude electron1c 1nterference, are treated~v'
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as a serious matter, whether the deficiency is raised on renewal
of the 11cense or during the course of the broadcazsw=r's license
term.

Second, the FCC does police the bmsfiress practices
of broadcast licensees to a limited extemt. The Commyinications Act
is erplicit that broadcasters shall not be considere® "common
carr@ers," and, as a general matter, the FCC does nct undertake to
Tegulate the rates of broadcast stations, discrimination in the ap-
plication of broadcast rates, or refuszml by a si¢&%isg to carry the
‘commerciaisaeﬁ1ea@§1tiouﬁa& advertiser. However, tiwe IFCC has 1nter~
vened to interdict fraudulent b1111ng practices in respect of ad-
vertisers, to impose penalties for activities artificially" inflating
a station's audience rating,;@md to Gﬁm@EMm.any‘%msinesslpractice
incongistemt W&th,ﬁtS'proscriptions on concentration of eontfol
(e.g., the provision.of inoentive compensation arrangements by net-
; w0rks'designed to discourage non-network pfogramming, or the ''tying"
of aocees to one broadcast medium to access to another medium of
eommunica*ions) These are. except1ons, however, to the FCC s general
d151nc11nat1on to 1ntrude upon stat1on bu51ness practlces.

III, EFederal Regplat1on of Cable Telev1s1on

A Or1g1n and Development of Cable Televasxon

Telev151on statlons began broadcastlng in 1arge urban;
“centers - and even after the promulgatlon of the FCP's Table of
AAss1gnments in 1952 many 10cal1t1es found themselvee vs*hout telev
v151on serv1ce. A number of remed1es were 1mprov1sed |
Beglnnlng 1n 1954 the FCC authorlzed the construc~

Vt1on and operatlon of "sate111te" telev1s1on statlons in commun1t1es




arge enough to support a full-fleééed operation. The satellite
ved regular authority, in accordance with the Table of Assign-
» but local programming was not required; the satellite, gen-
y owned by the primary station, coold rely on duplication of
ams of the primary station.
In 1956, the FCC authorized the.use of "translators"™
tend television service to remote communities. Translators re-
the ‘signal of a primary station, convert it to a different fre-
y and amplify it, and then rebroddcast it for reception by the
al public in the area. Thesefsupplementary stations may be op-
d by the primary station or by an independent.organization; if
atter, the comsent of the primary station must be obtained be-
its signals are rebroadcast. Translators may be authorized for
HF or UHF channel as long‘as‘they,do;not interfere with signals
gular broadcast facilities and conferm to other FCC policies,
The development of translators was preceded in the
es by another, extralegal device--television boosters. These
ons, constructed'by localzprivate or;gOVernmental groups with-
CC autherization, received‘weak-signals:of primary stations and
adcast them on the same frequency with greater strength The
tions were clearly unlawful but it took over a decade for the -
o} achleve a: tran51tien from 1111c1t booster operatlons (which,
other thlngs caused Urghostxng" of telev151on sxgnals) to‘
1 translator operations.1-' | A

It was also dur1ng the £1ft1es that cable telev151on

to develep Operations 1n1t1a11y toek the form of a commun1ty _

r antenna. _Persons unable to receive televzslon sxgnals dlrect-V-

E the alr, because of remoteness or terraln, subscrlbed to a.

‘\) .
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system which constructed an antenna (part of the "headend" equipment)
at a favorabie location, and, for a fee; amplified and conveyed sig-
nals via cables to‘the television sets of the system's subscribers.
As the industry‘developed, headend antennas were located furtner'and
 further from the subscribers to be served, necessitating longer cable
runs. Then, to expand the signals available to subscribers further,
or to reach communities still further remoyed from television markets,
television signals were relayed to the local CATV system by coaxial
cable or microwave, usually the latter. Through these techniques, it
became possible to import television signals from remote markets over
great distanCes.

The next major development occured approximately in
the'midesixties_when cable television operators turned their atten-
tion from br1ng1ng te1ev1s1on s1gnals to remote underserved rural
areas to br1ng1ng supplementary telev1s1on 51gnals to major urban
markets. This prOVed to be the most s1gn1f1cant turning point in
CATV development.

| Through the fifties, and in an extensive opinion in
1959, the FCC decl1ned to exerC1se Jurlsd1ct10n over CATV systems
on the grounds (a) that they did not use the radio spectrum to com-
municate with their subscrlbers and thus were not broadcasters, and
(b) . they d1d not have the character1st1cs of common carrlers by
_w1re. During the early s1xt1es, the FCC adhered to this v1ew but
began to regulate CATV systems 1nd1rect1y by regulatlng ‘the m1cro-_
. wave relay systems serv1ng CATV (wh1ch ‘as users of the rad1o spec-V‘
‘trum requ1red FCC 11censes 1n order to operate) Some rud1mentary
-condltlons were 1mposed on CATV systems, as customers of the m1cro-_xv-

Hwave relays 1n order to protect economlcally marg1na1 over- the a1rr-
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vision stations. These restrictions formed a partial basis for

rules promulgated by the FCC in 1966 when it asserted.jurisdic-

aopna”

. over a11 CATV systems. . , ]

B The FCC's 1966 Repnrt (the "Second Report'")

In its 1966. decision, the FCC reversed its prior
tion and asserted jurisdiction over CATV systems.. It did not
3;sify them either as broadcasters or as common carriers, but re-
1 instead on'generai introductory language in the Communications
stating that the Act's provisions applied to "all interstate
nunication by wire or radio...and to all persons engaged within
United States in such communication."- Since, as.previously dis-
sed, electromagnetic emissions are regarded as interstate trams-
sions in all instances,'the relay of broadcast signals, whether
W1re or mlcrowave, could aptly be character1zed as-"1nterstate‘
mun1cat10n" (i.e. e.,'contlnuatlon of a stream of 1nterstate trans-
sion 1n1t1ated by the original broadcast, over the alr, of the
nal being relayed) The FCC also relied on pTOV151onS of the Act
ing 1t author1ty ever the geographical d;strlbutlon of broadcast
ilities and asserted that this authorlty was be1ng undermined
the uncontrolled retransm1551on of.broadcast 51gnals via CATV°
: Supreme Court subsequently upheld the FCC s assert1on of
'1sdiction. | R '_ '4 o A
| | In 1ts 1966 dec151on,'the FCC 1mposed three substan—
e requ1rements. | ' B o

1 Local carrlage. CATV systems are reqdlred to carry

; over the a1r telev151on 51gnals avaxlable 1n the area b01ng
rved‘ on request of the 1ocal statzons, 1n accordance w1th spec1-*‘

-d”prlorltles. The reason for thls requ1rement 1s that when

rh[R&C“ has exempted LATV systems w1th less than 50 |
ﬁmmmnbers and those serv1ng a 51ngle res1dent1a1 compleX»;‘
Jnder common ‘ewnership. SRR _ ‘



television sets are attached to a cabhle, they tynically are dis-.
connected from the set antenna. Thns, it a local signal is not
available over the cable, it is not available to the CATV subscriber
at a11; The FCC endeavored to assure that all.local signals would
continue to be available to CATV subscribers.

2. Same-day exclusivity. The FCC also sought to pro-

tect the interests of local stations in their programming, for which
they had bargained and agreed to pay compensation. The method chosen
was to require the CATV system not to carry the same program on the
same day as the localjstation (where‘the'CATV is within the local
station's Grade B contour), whenerer (i) the local station requests
exclusivity, (ii) the local station carries prime time programs in
prime time and color programs in‘color, (iii) the market'will not be
left with less than two . network programs, and (1v) the program is
not of a nature (e. g., a speech) where. t1me11ness is cr1t1ca1

Same day'exc1u51v1ty prOV1des substantial protection
for.network affiliates, since,they have an exclusive first cail on
network prOgramm1ng, and there is 11tt1e 1ncent1ve (or opportunlty)
for a CATV system to carry the same programs one or more- days later.
However, thlS rule does not~offer much protectlon for non-network
programming. Th1s type of programming--partlcularly motlon chture
films and syndlcated features--may be shown 1n dlfferent markets at
‘dlfferent t1mes, and a CATV system has the oyportunlty to 1mport a':f
'motlon p1cture or: syndlcated feature 1nto the market 1n advance of
'Vthe date it 1s scheduled to be shown by the local stat1on, thereby
’depr1v1ng the local statlon of much of the beneflt 1t sought to

“secure 1n obtalnlng the programs 1n tne f1rst 1nstance.1




N
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3. Importation of Signals from distant markets. With

the plight of the independent station in mindc particularly’the UHF
‘station lacklng network aff111at10n, the FCC ruled that, prior to
.Jlmportatlon of any dlstant 51gnal 1nto the Grade A czgtour of a tele-
'CV1s1on broadcast statlon in a- maJor market a hearlng should be held
._as to the 1mpact of such 1mportat10n on local telev151on statlons.
| The FCC was - concerned prlmarlly about two aspects of the 51tuat10n.
:(1) 51nce passage of the A11 Channel Regelver leg;slatlon in 1962
~the FCC had been endcavorlng to promote UHF statlons, and exten51ve
*VCATV systems mlght threaten the v1ab111ty of marg1na1 UHF operations,
and. dlscourage new entrants,rby fragmentlng the potentlal audienced
,Lfor ‘'such statlons, and fZ) to a 51gn1f1rant extent UHF and VHF'in~
dependents were Jn compet1t10n for the same audlence--ngL, the
‘mlnorlty of teleV151on V1ewers not watchlng network programmlnge—and
;the unrestrlcted 1mportat10n of dlstant 51gnals by CATV systems was
rhﬁman1fest1yvunfa1r to the 1ndependent televxs1on statlon,g51nce the |
ndllatter had to pay the program or1g1nator or proprletor a fee;for;the
?g;programmlng whlle the CATV system 51mp1y plcked the sameiorpcomparQ?
rqfable programmlng off the a1r w1thout paylng compensatlon.to anyone;
In order to 1mp1ement 1ts substantlve polrc1es, the

VFFCC 1mposed the folloW1ng procedural requlrementS'ﬁil__

Out51de the top one hundred markets

Lo

‘ (a) Systems operatlng on March 17 1966 mayrcontlnuew;s
t‘pto do so, unless they propose to extend 11nes 1nto a new communlty°
’ (b) CATV systems prop051ng to serve a new communlty,'
"tdor to 1mport a dlstant signal into a communlty,_must g1ve at least

: g _

'-30 days not1ce to all teleV151on statlons w1th1n whose Grade B

contour the proposed operatlon W111 occur. -

.\)




(c) Tf a petition to deny is filed‘hy any such station,
or any'other interested'party, within the 30-day period, the new
CATV operation may not commence until the FCC rules on the petition

- to deny. . - | | |

| (d) If no petltlon to deny is flled or the_petltlon
_islrejected operatlons may be commenced as proposed If ‘the FCC
con51ders that the pet1t10n ralses leg1t1mate questlons about "the
'establxshment and healthy maxntenance of telev1s1on broadcast‘ser---
v1ce 1n the area," the FCC may set the matter for hearlng and re-

solve the dispute on the bas1s of a record

e ~ Within the top one hundred markets

| (a) Systems operat1ng ‘on Pebruary 15 1966 may con-
‘tinue to serve: the geograph1ca1 areas served and 1mport the dlstant
“signals 1mported on that date.' Any exten51ons, w1th respect to
-hareas served or 51gnals 1mported w111 be the subJect of further FCC
‘ﬂconsideration 1f a pet1t1on to deny 1s f11ed 4
".' \b) Any proposal by a CATV system to 1mport dlstant
51gn31?‘§§t,~a maJor market requlres e1ther.t (1) that an appllcat1on
"be flled ,whlch w111 be the subJect of an - ev1dent1ary hearlng, or_(cj
"(11) that a walver of the hearlng requ1rement be sought. In e1therr‘
'ehcase,4the central 1ssue 1s stated to be "the establlshment and 3¢:L»
._hea1thy malntenance of te1ev131on broadcast serv1ce 1n the area " 
| | " (c) If a wa1ver of the hearlng requlrement 15 granted;;
‘CATV operatlons may be commenced forthw;th.ﬁ If a wa1ver is. denled |
-mor 1s not sought, an ev1dent1ary hear1ng must be held w1th the re-
_sult dependent upon ‘the record made. | "  |
The t0p 100 telev151on markets encompass over 80%

!

of the natlon S populatlon and nearly 90% of the natlon s- telev151on




households. They include New fork City,.Buffalo, Syracuse,‘Albanyf‘
Troy-Schenectady, Rochester, Binghamto“,:and (in Connecticut) Hart-
ford- New Haven (which serves part of New York State) |

| C. The Supreme Court's 1968 ’” rlght Ru11ng

From the beg1nn1ng, CATV systems den1ed copyrlght

11ab111ty and refused to pay’ royaltles to copyr1ght owners for carry—

1ng copyr1ghted materlals, such as mot1on p1ctures, over thelr sys->

tems., In the Fortnlghtly 11t1gat10n 1n 1968 the Supreme Court up -

held the p051t10n of the CATV 1ndustry, reasoplng that the mere re- .

1ay1ng of a broadcast 51gna1 by a CATV system is- not a ”performance"

, w1th1n the mean1ng of the Copyr1ght Act and thus is not actlonable.

The relay rt that case was . accompllshed exclu51vely by cable for re-

' lat1ve1y short d1stances (52 to 82 m11es) A questlon has been

ralsed as to. whether the Fortn1ght1y dec1s1on would protect PAT" -

: systems re1y1ng on mlcrowave relays for 1ong dlstznce transm1ss1on,,

_the matter 1s presently be1ngﬁlat1gated although 1t is: d1ff1cu1t to

":see any d15t1nct1on between the two 51tuat10ns under :the Supreme

;Court s ratlonale.‘ By contrast, a. lcwer court has held that a CATV

a‘system engages 1n o "performance," for whlch the consent of ‘the copym

'ar1ght owner'1s requ1red 1f 1t tapes a broadcast 51gna1 for replay

o

on 1ts system at a 1ater tlme.;"

Both before and after the Fortn1ght1y dec1s1on, there

J;has been intensive act1V1ty 1n CongreSS1onal Commlttees concerned

_7w1th the appllcat1on of copyr1ght to CATV No resolut1on of the

'1ssue 1s 1n s1ght, but one type of solut1on seems to recur 1n var1ous5

-;d1scuss1ons.:‘It prov1des that CATV systems w111 be perm1tted to-

'pcarry telev1s10n s1gnals W1th1n the Grade B contour of the broadcast.p

“statlon (local s1gnals) w1thout copyr1ght l1ab111ty, and that CATV

Q



75_,of Proposed Rulemak1ng was 1ssued

systems will be permitted to import i itast s uils on the payment
of a blanket fee related to the size”ofhthe CATV system (number of
subscribers) and the number of signals imported. .CATV fees would

be aggregated and paid over to COpyright owners in-accordance with

$ome fofmﬁla“related‘to”usaEeJ“WTheréTare”ahgreat”ﬁany variafions’
" of this proposal, and it'cannot be said'at this time whether this,

or any other prOposal will be enacted by Congress.

D. Further FCC Actions on Importatlon of Dlstant €1gnals

1 The 1968 Notlce of Pr_posed Rulemaking. Follow-

ing the 1966 report the FCC concluded only a s1ngle hearlng 1nvolv1ng

_1mportat1on of distant s1gnals. It ruled that the 1mportat10n of

Los Angeles signals into San D1ego posed such a threat to‘the_sur—

‘vivel'of independent stations‘in the latter market«that importation
,should not be perm1tted However,‘the FCC wa1ved the . hearlng requlre?

\ "‘ment on numerous other occa51ons, thereby perm1tt1ng the 1mportatlon

=3

'jof d1stant s1gnals 1nto at least some port1ons of maJor markets. In

_1068 followzng the Supreme Court s deC1s1on 1n Fortnlghtlx, the‘

FCC dec1ded to reV1se 1ts approach to- CATV A comprehens1ve Notlce

‘»/ .

&

Slnce most of the matters d1scussed in, the 1968

5.“’ ’

3Vot1ce have been treated more def1n1t1ve1y in subsequent FCL pro-

nouncements, thelr cons1derat1on may be temporarlly deferred f\

hsignificance for present purposes is the Comm1ss1on s treatment of

'”»flmportation of distant signals..u f'

Once agaln, the FCC d1st1ngu1shed between the top

"‘ one hundred markets and smaller markets.,:_g"

ST As to the top one hundred markets, the FCC prOposed

=



(a) That the area i-'.to Which distant'signals may not.
be 1mportea should be a zone deflned by a 35- m1le rad1us frow the
main post offlce of the one or more commun1t1es des1gnated in the
major market {rather than the Grade A'contours prev1ously used).

T e

Tb) That the pr'h1b1t1on should be absolute in the

sense that ne1ther ev1dent1ary hear;ngs nor waivers would be a basis

for permitting 1mportat1on of dlstant s1gnalsc B

(c) That the only basis for such 1mportat10n by a

CATV system ‘would be a retransm1ss1on consent granted by the or1g1n-'

ating statlon (1t late1 was madc clear that the or1g1nat1ng station
must have authority to grant thc consent and that the cqu1valent of
a “qu1t claim" deed would not suff1ce) | S

"The . FCC further ruled that, pendlng the outcome of

‘the proposed rulemakwng, no CATV Operatlons would be perm1tted that o

'would be 1ncons1stent w1th the proposed rules (described as a?””“gy;
‘"freeze"), that a11 hear1ngs concerned w1th CATV operat1ons w1th1n

the 35 m11e zones would be termlnated that proceed1ngs concerned

w1th operatlons beyond the 35 m11e zones but w1th1n the Grade A con~v

_tours would be processed 1n accordance w1th procedures prev1ously
establ1shed 'at least 1nsofar as grant of wa1vers was . concerned wl
%and that any CATV systems lawfully 1mport1ng d1stant s1gnals as of
the effectlve date of the Notlce (December 20 1968) would be per-”f
m1tted to ontlnue to do soo.‘ﬁ‘ n e N S | _

| | As to smaller televzs1on markets (out51de the top

100), the FCC also pronosed 11m1tat1ons-”

(a) The restrlcted area was agaln descr1bed as a zonef;'

'defined by a 35 m11e radlus from the ma1n pust off1ce of the one or

more communit1es designated 1n the market.: ,”

Q




(b) Importatlon of distant signals was restricted to
those requ1red to prOV1de the commun1ty (count1ng local 51gnals) w1th
a full network statlon for each national network and one 1ndependen{
dstat1on—-p1us one: or aore educa :ional stat1ons in the absence of
',ob1oct10n hgalosal or State educat onaa~ehterests--as iomg—as-~the—
most prox1mate dlstant 51gnals were 1mported (the " nti-leapfrogging"
restrlctlon) | ' | | | | .
- - (c) S1gnals for whlch a retransm1551on consent was
_obta1ned would be exempt from the forego1ne restriction.

Agaln the FCC proposed to "grandfather" any lawful
‘_operatlons in be1ng on the effectlve date of the Notice and to process G
any outstandlng petltlons to. deny perta1n1ng to new operatlons.v How-
ever :no “freeze" ‘was 1mposed in respect of new systems. p1ann1ng to
:0perate Jn contravent1on of these proposed 11m1tat1ons, although the

FCC d1d state that 1t would refuse to approve m1crowave relay author-

‘1zat1ons to- serve such non conform1ng systems during the pendency of
I

;fth1s proceedlng.~:"f"d{h?l~‘pfwf,i}n;t ;nff’ d' T”d:hif"
. '” CATV systems located outs;de the 35 m11e zone of any .
‘telev151on market were not proposed to be subJected to: any restr1ct1ons£
.‘other than the "ant1 leapfrogglng” restrlctlon,‘and it was 1nd1cated
‘that thlS restrlctlon m1ght be wa1ved 1n appropr1ate cases°
| . The most s1gn1f1cant 1mpact of thlS Notlce was the

i’”freeze" it 1mposed on 1mportat10ns of d1stant s1gnals 1nto 35 m11e,
:zones around maJor markets. Th1s was offset, of course, by the_
,;contract1on of the proscrlbed area (the Grade A contour somet1mes
,extended for 60 m11es) and by the exempt1on for 1nstances 1n wh1ch

‘?retransm1sslon consents4were obta1ned The latter spec1f1cat10n was

:;1ntended to e11m1nate the unfalr compet1t1on between local 1ndependent |




stations and CATV systems in the<same»conmunity'by olaCing both on

a par as far as prcgram procnrement was concerned, Althouéh the

FCC stated that the 35-mile zone roughly coincided with the dividing
11ne preV1ously employed in grant1ng walvers of the hearlng require-
-méﬁ?‘wr*ﬁ' pect~te-rr"rtaflons of distant. s:gnals under the ex1st7_‘
1ng rules, the CATV 1ndustry regarded the. Not1ce generally--and the
‘"freeze" in partlcular--as ant1thet1ca1 to CATV deve10pmentom

‘24 The 1970 Second Further Not1ce.v In a Secopd

Purther Notice'of‘Proposed Rulemaklng,‘wssued‘1n July 1970 ‘the FCC
N prOposed an a1ternat1ve solut1on to. the problem of dlstant s1gna1 |
importatlon.’ It did not 11ft the 1968 "freeze" = Nor d1d it dlscard
1ts 1968 proposal based On rrtransm1551on consents° ‘It observed
however, that the 1ndustry was unlnterested 1n experlmentatlon ‘with
dretransm1551on consents, and that retransm1551on consents had been
,supp11ed to CATV operators, and apprOVed by the FCC on a l1m1ted
~bas1s, 1n only two 1nstances s1nce the 1968 }roposal.‘ The CATV 1ns
7.*dustry, rather than SLeklng retransmlss1on.consents, had been seeklngﬁ
hto reach a general agreement Wlth other 1nterested partlesr(broad-
f;fcasters and copyrlght owners# and to obta1n 1eg1slat1on that would
:nave reversed the FCC p051t1on, they had been unsuccessful on both
drfTQﬁt: In an ef‘ort to break the 1mpasse, the FLC 1n 1t5 1970
f‘Second Furthe* Notlce, put forward the folloW1ng alternatlve pro-'
.h.posal |

7 "CATV systems in- the top 100 markets, in- add1t1on
ito local 51gnals, may .carry’ four d*stant 1ndependent 51gnals, but

- willibe: requlred to delete commercials: ‘from’ the’ independent: d1stant

stations.they carry and replace them W1+h commerc1els prOV1ded by
,1oca1 statlons as- follows. S S : v : ﬂ K

- jfa’ | "(a) £ there are 1ndependent UHF statlons 1n “the"
' market the commerC1als prov1ded by these stat1ons w111 be substlLuted




| "(b) If there are no independent UHF stations in an
intermixed market, the commercials of the UHF nctwork affiliates
will) be substituted, : :

"(c) In all-VHF markets or all-UHF markets , after a
- period of two years to. permit applicants for the new UHF stations
time toc obtain permits, the commerc1als of all the local statlons

will ‘be substltuted : o

‘ "(d) Any local statlon, upon special showing of a
~threat to. 1ts viability or its abjlity to adequately.serve the puba. -
lic, will also be given the right to provide their commercials for
substitution. The station_ need not wait for impact resulting from
CATV to seek such relief, but may do so at any tlme, by . the sub—

"mlss1on of an dpp;oprlate detalled show1ng e

The FCC stated that the number of dlstant 51gnals
_would be d1V1ded equally among ellglble 1ocal statlons in ‘the market
,1n accordance W1th a Jystem of rotatlon (several p0551b111tles were.
.'descrlbed) ‘The rCC requested comments on such mattere au the def-

1n1t10n of . the top 100 markets and the pTOSCTIde zones (1£ dlffer«

. K ~ ) ' . -
CJL FlUll un: 13\1",“ U IL.I.LJ.UISJ,,LIIC LlUdL"lUllL Ul IlldLJ\CLb WJ.LHi .ch's

‘Jthan three network afflllates the number of dlstant 51gnals (1*,

'-other than four\ whlch should be permltted to be 1mported (non net-_‘
_work programnlng of dlstant network afft11ates would be treated as
'independent sxgnals for thls purpose),;and the deflnltlon of "local
‘?statlon."f" N . o ‘ - |

The FCC addltlonally proposed :

- S RS g

. S '“CATVs may tarry any number of dlstant ‘non- commerc1a1
3educa*10nal stations if no obJectlon is made by the local education-

al ‘licensee or’ permlttee ‘at the time he 'is informed of the system's -

- 1ntentlon to. carry the. distant stations. . Upon request of such 1i- -

. .censee. oOr. permlttee, the CATV would ,,'at its own ‘expense, delete R
_appeals for funds on dlstant statlons and substltute‘appeals provxded

‘Qby the local ent1ty, L ':y T ‘NA‘ _,_,A‘wr = 7 _ .

o b' Further; the FCC proposed that "CATJs 1mport1ng any

"ﬂdlstant 51gnals under the proposed plan pay Sa of thelr subscrlptlon

dyrevenues Quarterly tc publlc broadcaStIHSQ"b The money mlght ?°“t°

the Corporatlon for Dub11c BroadcastlngEVWhlch could 1n turn dlstrlbute




-half to the local ETV station, if there were'one.". Comments

> reqﬁested on this aspect, and on the possibility of exempting
ler systems in‘the major markets'(g;gL those with less than

)0 or 3,000 subscrlbers) from th1s requlrement Th’V"LC estimated
- the contrlbutlon would ~amount - to $3.00 per vear per subscrlber,,
30 m11110n annually for every 10 m11110n subsc11bers,

: The FCC con51dered that 1ts proposal would be bene-\
Lal - both to UHF commerc1al statlons and to ETV stat1 .V As to
former, the FCC noted that (1n CATV homes, the 1OCa1 UHtj station
11d have equ1valent tunlng and receptlon w1th VHF (and) the com-
.1a1 t1me to sell ‘on the 1ndependent dlstant 51gnals belng carrled

‘more than offsettlng ‘the aud1ence fract1ona11zat10r due to com-
Ltlon of dlstant 51gnals.;= The FCC expressed its bel1ef that lo-

VHF stations, generally 1n a strong p051t10n would not be preJ—

~ed by 1ts proposal for the 1mportat10n of dlstant 51gnals because:
number of s1gnals to be 1mported 1nto a market was to be 11m1ted.-
CATV audlence 1n the market would be 11m1ted -and a VHF statron fb

fronted W1th spec1a1 alfflculty could become a part1c1pant 1n the”

nerc1al SubStltUthH plan.h Indeed 1n the roughly halx of the
100 markets where there were only three VHF stat1ons Operat1ng,

VHF stat1ons wox d be the benef1c1ar1es of commerc1al substltu-

1 (after two yeahs) | ey | ‘ |
e The FCC decllned to take any actlon on c0pyr1ght 11-
11ty, ru11ng that thlS was a matter fer Congress., It p01nted |
however that 1ts proposal was not 1nconpat1b1e w1th a system

Ealr compensatlon for the copyrlght owner,.attath1ng a staff stuuy
1cat1ng that, 1f CATV systems were requtred to pay 0. 79 of thelr

onunq ner dzstant s1gnal 1mported the revenue generated would

[

.\)

&
‘:’




suffice to compensate the copyright owner for loss of revenue attrib-
utable to fract1onallzation of the audlences of local statlons and
‘relmburse him for the beneflt derived by the CATV system (treat1ng
each CATV channer as a local teleV1s1on stat1on) The payments would

be d1V1ded among copyrlght owners 1n proportlon to total volume of

ou51ness done by each copyrlght owner w1th a11 the telev1s1on sta-
tions (but not. networks) in the Un1ted States._ The FCC d1d not en-
dorse the staff proposal but put 1t forward to show that 1t was pos-
sible to compensate CPpleght owners falrly W1th1n the context of its
~own proposal governlng the 1mportat1on of dlstant s1gnals.j 7 4
The FCC 1nv1ted comments on the techn1ca1 fea51b111ty
of its commerc1a1 substltutlon arrangements, the1r costs, and who
_should bear the costs. Its present V1ew was stated to . be that the.
]costs should be borne by the local stat1ons benef1t1ng from the com-
merc1a1 subst1tut10ns. The FCC also proposed to grandfather systems'
[7presently operatlng 1n the tOp 100 narkets "1n the1r present dlscrete
: areas (w1th copyrzght payments to be made as decreed by Congress), j
but would subJect them to the above proposals 1f they expanded oper-
fatlons by exten51on of trunk 11nes 1nto new areas,f The grandfather-
1ng of systems 1n markets helow the fop 100 also was proposed but =
comments were requested as to subJect1on of new serv1ces by such
‘systems to the FCC's proposal ‘ As an alternatlve to 1ts ant1 leap-'
yifrogglng 11m1tat10n 1n the 1968 Notlce, the FCC prOposed that at
ﬂ;least two of the four 1mported 1ndependent 51gnals be from w1th1n

',the state 1n wh1ch the CATV system was located (1f such s1gna were‘
Vo

avallable) _ . | n
‘ 1 Flnally, the FCC ra;sed the questron of whether other"

‘halternat1ves should be explored '"an effectlve non dupllcat1on|‘




requirement for non-nefwork programming (perhaps with some exemption
for programming shown in‘pfime‘time over the distant signal but not
‘locally...), or a svsten‘of payments to the'UHF‘and.ETV‘by the . CATV
-system;..”‘. ” . | | | :

E. Telephone C0mpanieswand CATV‘Systems'k

CATV,systems_farely“ptovide‘their own facilitiesﬁin
toto, Usually”they follow’one?of”twotcourSes? (1) Most often they
‘drent epace on telephone or electrlc ut111ty poles in order to Tun
the1r own cable from their headend antennas to thelr subscrlbers.
(2). Alternatlvely, they may subscrlbe to channel serv1ce offered by

“the’ telephone company, ‘in thlS event 'the;telephone company.prOV1des-
o all or'v1rtua11y all, of thetransmlssion-facilitiespbetWeenfthe'
headend antenna and. the cATV's sub:cr1bers.

| o The FCC ‘has moved 1n a serles of rullngs,”todassert.
jur1sd1ct1on over v1rtually all aspects of CATV telephone company
:lrelationshlps.d Inltxally,jlnr 906 the FCC held that tarlffs pro-',ﬂ
tv1d1ng for leased channels for CATV serv1ce had ‘to be flled w1th the
federal agency, 51nce the tarlffs perta1ned to an- 1nterstate serv1ce.
yiThen, 1n 1968 ,the FCC held that the constructlon of fac111t1es by
telephone compan1es to provide channel serV1ce to CATV systems was

‘covered by Sec. 214 of the Communlcations Act and that cert1f1cates

‘of public convenience and necessity were requ1red prlor to such con-

'struction.‘ In its determinatlon the FCC estab11shed 1nter1m pro-

;cedures so that exlsting farllit1es, constructed w1thout Sec.‘214
-4*cert1f1cates,'could contlnue to funct1on wh1le the questlon of the1r
cert1f1cat10n was. pendlng._,pd ‘ | -

Q‘ | In 1970 v1n a rulemaklng proceed1ng, the FCC 1mposed

h‘severe restr1ct1ons on- CATV offerlngs of telephone companles.p




| First, no telephone company is permitted, directly or
indirectly through’an affiliate, to furnish CATV service to the view-
ing public in its telephone service_area. This includes'service pro-
vided’throughtelephone_channels,_or.through use of conduit space or

pole rental arrangements. Two exemption5~are'specified° (a) As to

dexisting CATV serv1ces, telephone companles have untll March l6

1974 to dlvest themselves of the operatlons. (b) As to‘communltles
hwhere»CATV service demonstrably could not exlsf except.throughda-
CATV system related to or aff111ated W1th the local telephone company

s

| or for other good cause, the proh1b1t1on may be waived., i

by

Second ‘when telephone companles seek authority: under
Sec. 214 to construct fac111t1es for channel service to unafflllated
CATV systems, they must show "that ‘the 1ndependent CATV system pro-
_posed to be served had ava1lable, at its optlon, and within the
h11m1tat10ns of technlcal fea51b111ty, pole attachment rlghts (or
:condult space, as the case may be), at reasonable charges and with-
jout undue restrlctlons on the uses that may be made of the channel
by the customer.ﬂ The pollcy must be made known to the local fran--
ch1s1ng authorlty, 1f any,‘and must ex1st prlor to the customer s
ﬁdec151on to seek an- award of a 1oca1 franchlse,llf one ‘is requlred
h ‘ S The rules were adopted to preclude telephone company
gdom1nat10n of the CATV 1ndustry,_ W1th a monopoly of the most readlly

jacce551b1e means of dlstribution--leased telephone llnes or pole

';“attachment r1ghts--the local telephone companVslln the Judgment °f

_(a) exclude CATV operatlons altogethn1

the FCC was 1n a pos1t10n to.;?
(b) favor aff111ated CATV systems over unaffll1ated CATV systems,;
or (c) favor CATV systems 1eas1ng channels from 1t over those seeklng

“ﬁpolekrlghtwatyaqh@en.s.p The FCC 1nd1cated that w1th1n the l1m1ts

o




of technical feasibility, the telephone company must accommodate all
CATV applicants in the area fn order to comply with the above
provisions.

| Several questions remain pending'

(1) Are pole attachment (or condu1t) rights common
carrler offerlngs for whlch a tarlff must be flled with the FCC?

(2) Is a telephone company free to w1thhold pole
attachment (or condult) r1gh*s from CATV systems ‘as long as it is not
Aseeklng to serve CATV systems vza leased channels° ‘In short ‘can the~
FCC compel a telephone company to- make its’ fac111t1es avallable to
CATV systems? " | |

(3) If the answer to the last questlon is affllmatlve,a
does the FCC also have power to compel other ut111t1es--electr1c com-
pan1es in part1cu1ar--to grant pole attachment rlghts to CATV systems
at reasonable reﬁtals” ‘ ' » |

The flrst 1ssue has been ra1sed in. 1nqu1r1es by the
*FCC's Common Carrler Bureau {and the second and thlrd 1ssues are’ ‘in-
‘volved in a proceeulng presently pendlng before the FCC
| o Add1t1ona1 problems are posed 1f a telephone company |
seeks to provide 1eased channels to a CATV system seek1ng to serve‘
an area: also belng served by a: CATV system mak1ng use of some other
arrangement (pole attachment or condult rentals) The FCC now has

‘Q before 1t such a case 1n the Comtel 11t1gat10n 1nv01V1ng New York

;C1ty.\ Comtel a CATV system unaffillated W1th the telephone company

'but u51ng telephone channelh}erc1u51vely,l15 seeklng to extend ser-c”

E v1ce 1nto areas served by other CATV companles._ UnderLNeW York 1aw,ﬁr

'no c1ty franchlse 1s requxred 1n such aCCaseon But thejtelephone com-'

prany, 1n order to accommodate Comtel must obta1n cert1f1catlon under‘:




. Sec. 214. The FCC's hearing examiner ruled that certification of

Cemtel's service for a trial'period of two years should be author-
ized- "subJect to’ regular authorxzatlon thereafter upon suff1c1ent
show1ng that competltlon is actually prOV1d1ng pub11c beneflts that
outwe1gh any detrlmentso” Such cendﬂ::.eua.= or llmlted‘:eeeorzzatlor

-

at thlS t1me can prov1de assurance that Comtel's operat1ons ‘are’ sut

ject to a measure of regulatory rev1ew for the protett1on of the pL

lic whxle the Clty and State move to cl°ar up the uncerta1nt1es as:
to thelr regulatory Jur1sd1ct10ns. ThlS w111 also afford the Com-~
mission. a reasonable opportun1ty to satlsfy 1tse1f probat1vely that
there are cont1nu1ng compet1t1ve beneflts to be der1ved ”*

F, 0r1g1nat1ons by CATV gystems >

In 1ts 1968 Not1ce of Proposed Rulemak1ng,‘the FCC

-

asked for commentston whether CATV systems should be perm1tted

erequ1red to or1g1nate programm1ng of the1r own._ In 1969 1n 1ts

First Report and Order n thls proceedlng, the FCC resolved the _
issue 1n the aff1rmat1ve.d It found that or1g1nat1on of programs.by
CATV systems was 1n the publ1c 1nterest--because of the 1ncreased

dlver51ty such programmlng would contr1bute and because of the oppc
tun1ty afforded for programm1ng at the local level--and 1t ruled as
follows‘hthfﬂ"‘ | R T | " | ‘ '

Author1ty to orrg;nate.ﬁ All CATV systems should

be perm1tted to or1g1nate programmlng._ The nCC reJected broadcaste

arguments that CATV or1g1nat10ns should_be«proh1b1ted or restrlcte

before the FCC.
72 S - »




concerned;‘ And the FCC found no basis for bellev1ng that the dlver—
sion of audlences would be so severe as to 1mperll over-the- &1r broad—
caSting. No restrlctlons were placed on the type of programmlng

CATV systems could orlglnate, nor on the 1nterconnect10n of CATV sys-
tems to rorm-reglonal or natlonalvnetwork “u The FCC cbserved, how-
'ever, that "1n the event that adverse consequences on service by 1n—
.leldual statlons or . brcadcast networks qhould appear imminent, the

‘Commlss1on can and wou.Lu take such remedl 1 or preventatlve actlon

- R - - 8 PN -~ e - P s
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- as. may be necessary to preserve serv1ce to the publlc. Tx referred T
to the llmltdtluns At had 1mposed on suoscrlptlon _e1ev1510n, and
asserted 1ts authorlty to 1mpose slmllar or other approprlate llml—
tatlﬂns on CATV orlglnatlons 1f the need should arise.

‘Té{ Requlrement of orlglnatlon. The publlc 1nterest

;,; ‘;1n‘CATV owlglnatlons was consldered so great that the FCC dec1ded to

| ";regulre that all systems carrylng relayed broadcast slgnals to more .
"than 3 500 subscrlbers operate‘"to a s1gn1f1cant extent as a local
'outlet by (pxogrammlng other than relayed broadcast 51gnals) and

(have\ avallable fac111t1es for local productlon ?nd presentatlon of

'*fﬂprograms other than automaﬁﬁﬁ serVLCes," beglnnlng January 1, 1971




of extending the requirement to smaller systems on the basis of
further experience and'information. At the time, the FCC's require-

- ment would have encompassed less than 10% of CATV systems in operation.

o

| On local originations to a "significant extent," the
FCC'commehted;'

. . "'By 'significant extent' we mean something .more
than the origination of automated services (such as time and weather,
_news ticker, stock ticker, etc.) and aural services (such as music
and announcements). Since one of the purposes of the origination
requirement is to ensure that cablecasting equipment will be av#il-
-able for use by others originating on common carrier channels, 'oper-
~ation to a significant extent as a local outlet' in essence necessi-
. tates that the CATV operator have some kind of video cablecasting .
~“f~-.v-~*~"""S"TStem«de“the]"pi“vd‘u'cﬁ:ﬁﬁ‘df“lﬁfal‘?f”l‘i"v‘émfﬂﬁd”aélai’éaMpfogrammingi ‘
- (e.g., a camera and d video tape recorder, etc.). If the cablecasting
: equipment_and‘tgchnicalgpgrspnnelsargjayailable}.Ihere;qhquld,be a
“natural tendency for the CATV operator to use them for some origin-
ation presenting local personages and events. ' However,...we do not
. mgan to suggest: that originations to a 'significant extent' could
not also include fiims and- tapes.:produced by others, and CATV net- -

work programuing.” Kb
The FCC Tefrained from any specifications as to hours of origination,
‘!f? .céfégbriéiﬁdffprogfémming;5t?ﬁe?deCaBie;asfiﬁg,eqﬁipment,'and‘techF>
“nicai’standard$5  ft&pref§rred ﬁafp¢riod foi:freé expérimentatioﬁ‘
, aqd"ianVaﬁigﬁ_by{fhe‘Cablé_operators3",affernwhiéh'standardsmight
h “k;f  0n5répqnsidéfgti0ﬁ;ﬁfﬁé FCC'adhéréd‘tb,ifs pOsifidn,

~ observing that it had been furnished "mo data tending to demonstrate

~ that systems with 3,500 vithout impair-

© ' ing their financial stabili ‘ or reducing the quality

o 1so possible, such = -
under which a'.channel ' =




Another "innovetiveﬁafrengement," howevef, brought,'
a sharply negative reaction. The FCC observed that some cable oper-
ators 51mp1y leased an orlglnatlon channel to a local radio stat1on, o
whlch in turn presented 1ts disc Jockey shows over this channel for
virtually the,entlre broadcast day.\,bu;h an arrangement, the FCC
asserted, defeated one of the pufposes of locel origination-414;_,
prov1d1ng access to teleV151on for "the mayor, the local polltlcal

cendldates, those w1111ng to dlSCUSS controver51a1 1ssues, etc.'

uAcco'dingl- the FCP amemded.Tts-xeaulatzon onslncal orlglnat1ﬁn5 e

o & he e

to provide thatv"the system shall not enter into any contract, ﬂr?
rargement or lease for use of 1ts (1oca1 orlglnation) fettlxtle
whlch prevents or 1nh1b1ts the use of such»fac111t1es For a substan-.
't1a1 portion of t1me (1nc1ud1ng‘the t1m per d 6: 00 11 00 p m. ),
for loca] programmlng de51gned to 1nform the pub11c on controver51a1
-issues of pub11c 1mportance.  _ ’ E | " ‘ )

| On the local orlglnatlon requ1rement the FCC stated
"There is always the p0551b111ty of W4zver in a partlcular case, but
we stress that ‘it w111 be granted only because of ususual c1rcum—;ku~e
.stances.’s* o o ERNRT |

Contemporaneously, 1n the Secondfkﬁxtﬁeffﬂetieeaof

o P roposed Rulem ki ng,'ftygicc ralsodrdtheiquest1on whether:the CATV




with no interruption of program continuity.” It believed that vev-
ennes in addition to regular subscriber fees might be neeessary in
some communltles to support local orlglnatlon and mlght support
or;g1nat10n operatlons in smaller commun1t1es than 01herw1se would
be.p0551b1e. Also, the FCC belleved it desirable to provrie addi-
tional-outlets for.smalltlocal advertisers who mlght not\be able to
afford over—the-air brOadcast-service. The FCC rejected the argu-

ments of hose favoring addltlonal SUbSClewr fees, in preference to

advertisxng, by expre551ng the be11ef that the beneflts of or1g1n-

i~ m e

et U LS B - S R A

ation ''are more 11ke1y to be achisved™ at an early'date if we permit
'advertistng at. natural breaks than~1f wn,i rsf upon .a. mode ofuopere-~-
_atlon that may be more dlfflcult and take longer to achleve, ~The
.'FCC left open the questlon of whether advert1514g should be- perm1tted
_1n conJunctlon w1th p0551b1e CATV network operatlons 51nce such
o operatlons mlght be’ f1nanced solely through subscrlber fees. Ihe
dFCL also found 11tt1e 11ke11hood of adverse 1mpact on local broad-
._cast stations by CATV carr1age of 1oca1 advertlslng,_although some
~*dév¥¥%aon from local radlo statwcns was p0551b1e’ the latter cont1n~
: gency was one on wh1ch the Comm155aon was prepared to act. on a case-

by case basis 1n the event of "documented clalms of -ﬂrlnent adverseu

‘1mpact on the pub11c s free broadcast serv1ce.vs,jf‘

ﬁgfgfijg'” The FCC Justlfled 1ts requlrement that commerc:als be

r

";limited tof"natural breaks" on the grounds (1) that this would afford

Py hﬂ viewer a new and d1ver5rf1ed serv1ce,‘(2) that LATV could operate




.
N

affect revenues available to local broadcasters than unlimited CATV
advertising. As for the meaning of the limitation, the FCC said:

"By natural isa*armissions or breaks, we mean at .the
beginning or end of a pari. ‘,?*r originated program, or at any
intermission in the program »- .erials which is beyond the control of
the cable operator, such as- tzme -out in a sporting event, an inter-
mission in a concert or dramatic event, a recess in a city council
meeting, or an intermission in a long motion picture which was pres-
ent at the time of theatre exh1b1t10n, etc."

: Per—prqgram charges. In its First Repert and

Order, the FCC left epen the p0551b111ty of finanC1a1 support othe1

than-.through. d*wntzslnge,_It”saLda.;h e e il T e et

"While we belleve that the subscrlblng public should
not be requsred to pay extra fees.in oérder to obtain access. to X
local public service programmlng or presentations- by polltlcal can—
didates on the CATV's origination channel, we do not- presently con-
teamplate any prohlbltlon against higher monthly fees or per piisgram
charges for other minority interest programming, or spec1al charyes
for extra serV1ces (e g., burglar alarm and flre detectlon sv ers,
etc, ‘ e .

Inrits‘opinioﬁ'oﬁafeédﬁsideratibn,ttherFCCadﬁeréd
to this view, but stated that where‘CATV'drigihatieﬁ "is accompanied
by a per-program or per- channel fee, it is ak1n to subscrlptlon tele-‘
v1s1on and nresents the same- threat of 51phon1ng programs away fron
free - telev131on," because potentlal revenues from such charges are
qubstantial Accordingly, the/FCC adopted rules for CATV 51m11ar.

4...«

to those for over the a1r telev151on't;

Coata e

-;it;tyj (a) W1th certaln exceptions,‘"(f)eature film shall

é'in theaters anywhere




(c) "No series type of program with interconnected
plot or substantially the same cast of, principal characters shall

be cablecast.":

R
-

(dj "Not more»than 90 percent of the total cablecast
brogram.houfs shali consist of feature films and sports events
combined." |

(e) "No commercial advertising announcements shall be
carried on'suchrchannels during such operations."
These rules were deemed necessary to insure that

‘.._...~-.c_ablyer.:as.ti_ng;.wi.l.l.._nqt "force the public to ,.p_ax;.fqr.‘wkhate i% now re-
ceives free," and to'protect those '"who dc not wishh or cannot afford,

- to pay for telev151on,?‘and those who  are not cable subscr1bers."
“The rules were not cons1dered necessary "in the absence of per program
chargesz because there was felt to be no threat of 51phon1ng "when

('4

CATV" Operates in 1ts present fash1on (1 e”, a flat charge 1n generally
we11 def1ned range ). N |
| “(In a related matter oF.nerinherai‘importance, the

"FCC. has pc%%1ng a rulemaklng proceed1ng deflnlng the obllgatlons
t!and 1imitat1ons of CATV systems in . reSpect of over- the -air. subscr1p~

nvtion broadcasts by local stat1ons )

"-Sr L1m1tat1ons ‘on CATV. programmingc “The. FCC ruled
4Eithat programs‘oriﬂlnated on CATV systems shall be subJect to certa1n
: of the obligations appllcable to brOadcasters-*'“ ; 1: | | ’

o ' (a) Theérequlrement of affording HGQUal tJme" for

‘candida*es for public office,

requ1rement that spons'rship of programs

'f the “falrness doctr1ne that;

e e -



reasonable opportunity be made available for the discussion of con-
flicting views on issues of public importance.

The FCC considered that the policies underlying these
réquirements--to assure an informed public--were equally applicable
to CATV originations. BuUt it did not discuss possible differences
between'these‘requirements in the-oontext of scarce broadcast fre-
quencies--as compared to abundant CATV channels--except to note that .
CATVfSystehs~had ten&ed'to"develop in a monopolistic manner (one syg—

L1 Lo .;_my._m ven area).

LR RN e s P R L I ] L et e c e i e L e-

On recons1derat10n, the FCC added to the three fore-
going restrlctlons the 11m1tat1on agalnst broadcastlng 1nformat1onf‘
concerning lotterles It also ‘made clear that prlnted newspapers
dlstrlbuted via CATV fac111t1es 1throuph fac51m11e reproductlon} would
not bhe suh1ect to- the above requlrements-—although telev151on pro--
grams prepared or sponsored by newspapers would remaln subJect to .
the restrictions.. ‘The beSlS for the dlst1nct1on was not made clear.

6 Relatlon to state law. The FCC observed in 1ts

First Report and Order that any ”state or local regulatlons ‘or con-
d1t10ns in confllct w1th these Federal regulatory po;1c1es are, ‘we _
belleve, nreempted " Subsequently, the FCC ruled that New York C1ty"
11m1tat10ns on the types or programs that mlght be orlglnated on’

1oca1 CATV systems (prohlbltlng conve1t1ona1 mov1es, 1nter alla}

were 11va11d.5 However, the FCC observed that "States and localltzes‘

'ishould remain free to 1mpose addltlonal afftCmatlve obllgatlons on

CATV systems, so longr




Notice of Propcsed Rulemaking, the FCC stated its view that "CATV
systems should be encouraged, and perhaps ultimately.required, to
lease cable space to others for‘originations of their own choice on

a local or 1ntereonnected basis, in order to promote diversity of
control over the med1a of communication and diversity of program ”
choices as well as to increase the epportnnities for television com-
munication with the public by more wideepread sourcﬁfa" The FCC

cited the expanding channel capa;ity_of CATV, then generally 12'

and-holding "promise of 20~40 or more.". It noted that the 11m1ted

" number of natlonal networxs. and the 11m1ted sources of non- network
programmlng, 1mposed a serious rest*1ct1on on-the ab111ty of CATV

to diversify program ch01ce (except as to t1m1ng) by 1mport1ng in-
creaa1ng numbere of dlstant signals, It expressed concern about the
Nconcentratzon of control that might emerge'1f the CATV operator,
Wthh normally had a monopoly in its, area, or1g1nated prograns on’
more than one channel (automated serv1ces aside); but 1t 1mposed no
11mitatien on mu1t1 channel or1g1nat10n 1n th1s proceedlng° Finally,
the FCC. noted that there were varlous ent1t1es that might seek to
communlcate to the publlc 1f telev151on were made ava11ab1e at low
dcost ,1nc1ud1ng "pol1t1ca1 candldates, mun1C1pa1 and State govern- ‘

‘mental authorlt;es, educat10n31 interests, c1v1c and profess1ona1

amateur dramatl”ftw\h_w”

“fﬂducers, advert1sers, etc.?? Such ent1t1es "should be permltted to

,_communicate w1th the public in a comm&hlty, or 1n a. part1cula‘ seg-

.*»-




ble to furnish studio facilities and technical-assistance as part
f the service, but should have no control over program content ex-
ept as may be requiredeby the Commission's rules and applicable
aw," | o | |

v However, the Commission adopted no rules on the sub-
ect, believing further study was reguired. It similarly reserved
\udgment.on (a) "whether automatic services should be subject to.
llspldcement if there is a greater demand for leased channels than
-an be aC'ommodated " and (b) "a p0551b1e ce111ng on the number of

»roadcast 51gnals that may -be carrled where channel scarC1ty is a
‘actor." | |
On'réconsidetatioh, theVFCC made‘clear that the pro-

rram content rules appllcable to local or1g1natlons (equal time,
“airness, sponsor 1dent1f1catlon and lottery 1nformat1on) "appiy to
ITOZTAMS: or1g1nated by others’ than the CATV operator "~ when presented
)n'the;chaanel or‘channels controlled~by*the~CATV operatoroﬁ

i : | In: both the or1g1nal proceedlng and on- recon51deratlon
the FCC declined to adopt a prOposal of - the Natlonai AssoC1at10n of

uducatlonal Broadcaster« to cstah11sh ”nr101111"" or service to be

requ1red of CATV systems,,l e., telev151on sxgnals requlred to be

.arrled by our les, State or; local requlrements, pub11c serV1ce

It also regected a proposed requlrement that "cablecasters coordlnate

educational and%public service programmlng w1th affected educar1ona1

in=titut1ons;?’ The*FCC concluded tha* such“"atte”
for- determlnatlon, 

medlum._mthtémpdfé”E%"
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to ihsure the aurelopment of sufficient channel aVailability on all

- new CATV systems to serve specific recognized functioms." In addi-
tion to the CATV's own local origination channel, these functioms
were enumerated as follows:

“"(a) Local governhent chaznnel. At least one chan-
nel for use without charge by local governmeénts and for free broad-
casts during primary and general elections. ‘

"{b) Local public access channels, In order to
facilitate further presentation of views, cable systems will be re-
quired to make channel time avaiiable on one or more channels at no
cost to local citizens and groups which are not engaged in programming
for advertising revenue, but which desire to present views on matters
of concern to them. o - : :

! - o e o e o> h e e e . o«
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: ""(c) Leased channels. Cable operators would make
available to third parties, either permanently or on a one-shot
basis, channels for commercial operation by third.parties.

v R . "(d) Channels devoted %to instructional uses (e.g.,
course: conducted for students either by or in coordination with
public or privzte institutions; instruction’ by professional groups

for their”memhers‘(doctors,[engineers,_etc,);ilectures)c‘ We ask

for comments on the number of such channels (e.g., a specified number;
a percentage of the system's capacity). . . ;

B - ""Thus, whatever the channel capacity of a system

™" operating in one of these large markets, we propose that it be re-
quired to set aside a specific number of channels for each of the
above purposes, cablecasting (originations), and of course, the
carriage of local signals; after fulfillment of these requirements,
‘the system could then import distant signals and provide automatic
services. ‘A further proposal upon which we request comments is ‘to
require the 20-channel (and larger) system to provide no less than
50% of its channels (on' a when demand basis) for the purposes speci-

- fied in (a)-(d), above," . oo o T T T o

o fThe PCC a1§o'pointedibﬁtfth?ﬁQ.fsihcefaﬁ“fhpOrtant"'
‘g6algi$ théfavéiiaﬁilityquﬁChénnels7£diwlédééd bﬁfpdses,ithéfC6ﬁ-
miSsiéﬁfﬁcul&fh?Vé tdftgk67511 aﬁpfﬁppiéte:aétioﬁéwto'iﬁsuré‘Such

‘éVﬁ{I?Bflify5(é;gf;fthaiﬁfﬁe fatééféhéfg§&win'suéh‘channelsjé}évreaé

_sonable and-nondiscriminatory). ' Indeed, as the use of lea%sd chan-

increases, ‘there might well be need’ to reevaluate the Tole of o
- the CATV system'as" a’pf’fv'6fi*j"giivi__i‘;éi'fd;-_':fib:E-::p‘f‘dgranﬁﬁiﬁﬁ';’ ‘Tather than the

- owner of transmission facilities," -




H. Concentration of Media Control

In its 1968 Notice of Proposed Rulemaking, the FCC
requested comments on three types of concentration of control.affect- i
ing CATV systems: 1) cross-ownenship of CATV systems and other
media of mass conmuhications serving thevsame aresa; (2) COmmon Owner -
ship of multiple FATV systems serving different areas,'and (3) CATV
operator control over multiple channels of program origination on
the same system. oSach area willjhe considered sepafatelyc

1. Cross-ownership of CATV systems and other media.

JIn its Second Report and Order, 1ssued in- 1970 - the FCC proscr *bed .
ownershlp of a CATV system by:

Dpta

"(1) A nat10na1 te1ev151on network (such as ABC, CBS
or NBC), or

"(2) A te1eV1slon broadcast station whose predlcted
Grade B contour...overlaps in whole or in part

"the service area of such system (i.e., the ares
“hin which the system is serving subscribers);

"(3) A te1eV1sxon translator station. authorlzeu to '
serve a community within which the system is
serv1ng subscrxberso" :
As to the flrst prohlbltlon the FCC empha51zed "the
fact that the networks already have a predominant p051t1on nat10nw1de
through the1r aff1llated statlons 1n all markets, thelr control over
network programmlng presented in’ pr1me tlme, and the1r share of the
national te1ev151on aud1ence,§, _: f e Lo
As to-. the second proh1b1t10n, the FCC adverted to

1ts trad1t1ona1 pol1cy of attempt1ng to. assure a mu1t1p11c1ty of

different "v01ces" W1thin the same marketa- As LATV systems become

origiuators o;~pxogramning, they beeOme separate'"vo;ces;"’w1th a

role 1n moldlng publlc 0p1n10n°3 At the same t1me, there ‘was: ev1dence:‘




that 30% of all CATV systems were owned by broadcasters, and that

46% of all recently started systems were owned by broadcasters. The

FCC found that there was "no evidence, or reason to assume, that a

CATV system's local program origination would suffer if denied the

assistance of a co-owned iocal television station; indeed such joint

ownership might discourage effective CATV.program origination, inso-

far as it threatened to reduce the station's own program audience."
The FCC observed that it ""would consider waiyers'on

an ad hoc basis where it isdclearly'established that a cross-ownership

M:~ban,wou1d not result in greater diversity," as, for example, where
gt P

....... - e e

......

no dﬁé”is w1111ng to apply for an avallable broadcast ‘channel in a
sparsely populated area excent a local CATV operator interested in.
prov1d1ng CATV- or1g1nated programmlng to a w1der area. The EFCC alsoJ
noted that it had no obJectlon to telev151on broadcaster ownershlp
ef CATV systems 1n areas they d1d not serve,vxndeed the FCC 1nd1~‘
.cated that such a p0551b111ty was advantageous, 51nce it afforded
telev1sion broadcasters an opportunlty to brlng themselves into con-
_formlty W&th the ‘local cross ownershlp proscrlptlon by exchanglng
CATV systems° ‘ |

| As to the thlrd prehlbltlon.'the FCC sald only.
"In our case by- case con51derat10n of ex1st1ng translator CATchross-

”ownershlp,'we have observed that such comblnatlons are un11ke1y to

pVyleld the best translator serV1cc to the pub11cc"' It expressed 1ts

‘uw1111ngness to enterta:n waiverso,x

'h As to new acqulsltlons, ownershlp 1nterests or fran-

‘fchises not 1n exlstence on July‘1

,‘1970 these DrOhlbltlonS became 1'5‘

B
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July 1, 1970--a threc-year period was afforded for divestiture, until
.‘\t-;i;ll:s t 1o ’ La75,
In a Notice of Proposed Rulemaking issued contempora-

neously with. the Second Report and Order, the FCC'said:

~ . "Although the Commission is not at this time favorably
disposed toward exemption of non-commercial educational stztions from
these cross-ownership strictures, it invites, and will fully consider,
further comments concerning the desirability and possible specific
provisions of such an exemption. The Commission is, of course, aware
that -operation of a local CATV system might be financially beneficial
to the ETV station:. At the same time, however, it desires to provide
local television audiences with a multiplicity of separately controlled

*voices;' and notes that a CATV system in the same locality is not
the only potential source of funds needed to operate an ETV station."

In the éame Notice, the FCC raised questions concern-
ing commdn’ownership-of tadid7éﬁ& CATV systems, and newspapefs and
CATV'sfsteﬁs,'Whefe the V§riou$ media served tﬁe same aréa; N
o ” As:to the'formér; fhe,FCCrobsérved that CATV systems
may be_more‘competitivé ﬁith radip‘than with»televiéiana As far as
originations are coﬁcérned,‘both,aie"ipééll&‘qrientéd, are likely
to deal with local issues;”énd will_draw primafily on locai_adver-ﬂ_
tigers; On thgéother haggjhéommon.ﬁse of,studio facilitiés;_equip-
ment and personnel'wQulé'faciiifgté CATV prdgrgmgorigihatidn, and in
many‘aréas tﬁeré a1reé&y”exist§ é:hultip;icityfbfjtadio fvoi§es;"[
InTadditidnEt§tﬁé[exfrémes qffé;éémPigfe‘ba§ Qf §Qmm9n_ownership;ink_'
‘the same area, or no ban at all, the FCC raised quest: s to

the FCC raised questions as to (i)
'« selective ban (e.g., in markets with less than 5 AM outlets); (ii)
‘the poss. glity 6f §har§dﬂ£aCiIi£ies§(jQintfuséﬁoﬁ:techﬁic51 fa¢i1i‘j ”

~_ties and personnel between separately owned CATV systems and local

~'radio stations); and (iii) use l 16 radio station ofia.common . .

. carrier ‘channel on the CATV syst

em:@p,éupplemént»16cg17brgadcqugquﬁf”

0

‘originations.
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As to CATV-newspaper affiliations, the Commission
deemed it wise to postpone decision.pending the outcome of its rule-
making proceed1ng concerned with newspaper television aff111at10ns
in the same market;° In any case, newspapers should have access to
CATV systems, on fair terms, for facsimile dellvery of prlnted newse

papers.

2. Common ownership of CATV systems in different mar-
kets. ‘Concerned that large-scale CATV operations may be imminent,
the FCC“proposed to limit multiplerownerShip before excessive con-

centratlon came about and presented serious problems of d1vest1tu

P T L T

It~dia not_consider common ownershlp to be essentizl elther‘ror_net-

work interconnection'or“for‘the prOVision“of other'eommon carrier

| serV1ces, but left open the p0351b111ty that some falrly hlgh degree

of multiple ownershlp mlght be necessary to prov1de a f1nanc1a1 basef

for programming effores around Whlch CATV networks mlght be bu11t

-It also left open the questlon of dxvestiture of systems incensistent

with the proposal ultlmately adopted,
- The FCC made'twosalternative'proposals:

UFirstrproPOSal’ -

......

. _ 5 "(a) For the purposes of thlS proposal -

Bty (1) Where a CATV system (1n¢1ud ng all
e ~parties under common contrpl) q1rect1y
“or: 1nd1rectiy owWns, operaees, controls,
~or has an ‘interest in other CATV sys- '
. tems within the same SMSA (Standaro
- S -*Metropolltan Statlsrlcal Area, as ‘de-
cir - fipned by the U.S. Census Bureau), 'all
o - o+ ofthe’ ‘related CATV ‘systems within the = =~ .
[[same SMSA - shall be collect1ve1y V1ewed et
r,xjas one*system" R




(2) Systems with fewer than 1000 subscrlbers
need not be counted * -

"(b) No CATV system (1nc1ud1ng all partles under
common control) shall be permitted to carry
the signal of any television broadcast station
if such system directly or indirectly owns,
operates, controls, or has an interest in
more than 50 CATV systems, of whlch -

- (1) No more ‘than 1 may be located within the
top 3 SMSA's;

)

(2) No more than 2 may be located within the
top 10 SMSA's;

(3)-No more than 3 may be located within the
- top 25‘SMSA'5; ,

(4) No more. than 4 may be located within the
top RO °MSA's, C -

(5) No more than 7 may be located with the
top 100 'SMSA's ;. -

(6) No more than 10 may be located W1th1n,
ad301n1ng States, and -

- (7) No more than 5 may be lDL‘Lgu within the
same State only 1 of which may be located -
within a top- 100 SMSA.

"(c) Where the CATV system (1nc1ud1ng all part1es
under common control) owns, operates,_controls,
or has an interest in more than 1 television -
_broadcast station or more than 2 AM or FM
stations or more than 2 newspapers, the maxi- ~
mum . number of CATV shall not exceed 25, and
the maximums w1th1n SMSA's and States are --

(1),No_more_than'ljw;th;thhe-top 10 SMSA's, 4
' (2) No more than 2 within the top S0 SMSA's;
(3 Nb*‘mdf‘é?'f’tﬁah 4 within the top 100 SMSA's,
ey No more thanT§!w1th1thhe"same,State;or"
- ad301n1ng States,ﬁand]*jr I B
(5) No more "than 1° withln:éﬁton?1005SMSAQin¢"
_v-dthe same State."j“‘ub SR e L

* "We note that the record in’ thls proceedlng reflects that almost |
70 percent ‘of all existing: CATV systems ‘had" fewer .than 1000 sub-’
scrlbers in 1969, However, we raise the: questlon 0f whether the

O ion for systems to be ‘counted should not be 3500--the number

sJ]x§:ed for mandatory or1r1natron." (Footnote by the FCC. )




~Second Proposal

"In- the a1ternat1ve (or as 2 companlon provision),
the Commission proposes that -~

”(a) No CATV system (1nclud1ng 811 parties under com-
mon control) shkall be permitted to. carry the sig-
nal of any television broadcast station if such
system alone, or together with other CATV systems
which it directly or 1nd1rect1y owns, operates,
controls, or has an interest in, serves more than

,000,000 subscribers: PrOV1ded however, That -- -

- "{(b) Where such a system, or group of systems, has _
acquired that number of subscribers, it may in-
crease its roster of subscribers up to an addi-
tional 10 percent -- but only within the com-
munities which it already serves. (The purpose
of this provisc is to avoid a situation in which
a group of systems, having reached an arb1trary

- limit nationwide, would be prevented from extend-
1ng service to residents of a community in which
it already is operatlng. The additional lceeway
of 200,000 shculd give ample opportunity to avoid
such a. sltuatlon ---and to provide time for vol-

. B untary divestiture of systems and their subscribers
I 'in certain communities in order to permit further
expan51on in others.)" -~ =

In thls connectlon, 1t may be noted that the Commlss1on
rrecently approved the merger of H § B Commun1cat10ns and Teleprompter,
~the flrst and fourth largest CATV owners in the country° The con-
solldated enterprlse, w1th 129 systems and 413, 000 szbscrlbers, ac-.
counts for approxlmately 109 of a11 CATV homes in the nat;on. “This
merger required FCC approval because transfers"of micrOWaVe‘li‘ |
"censes ‘were 1nvolved Other CATV mergers, notfinvolring such}trans-
pr{ers,,have been occurr1ng w1th sore frequency, {nclnding some recent

;:(and smaller) acqu151t10ns by Teleprompter.,v'w

"(i 3 CATV control of mu1t1p1e channels.» In the 1968

‘CNotlce of PrOposed Rulemaklng, the FCC 1n accordance w1th 1ts tra-

-

‘jdltlonal antl duopoly pol1cy, proposed "to 11m1t the number of chan-iV‘

;,nels on whlch CATV or1g1nated programmlng may be presnnted to one,




not including any‘channels devoted tolservices}of an automated nature
suth as"time and weather, news ticker, stock market ticker, etc,"
‘Addltlonal or1g1nat10n would be programmed by otherS\on ohannels
leased to them by the CATV system on a common carr1er"ba51so

The problem“wasrdtscussed 1n-thef1969 First Report and
Order. The one channel limitation wes based on the FCC's 'tentative
view that one entity should not control the content of the progranm |
materials on all cable channelsbnot used for carriage of broadcast
signals.'" Comments filed.in the proceeding_“raised the issue of
whether there should:be.a 1imitation_based.on'percentage of channels
(e.g., to take into account the difference between a 12-channel and
a‘4Q-channe1'system), Oréwhether-there should beran initial period
4inkwhich the CATV operator;wouldenot‘be restriCted to_only one chan-
-nel for origination,"_‘The First Report andhbrder did not resoive
the'issue end it,hasznotﬁbeenhreised‘in_snbsequent-determinations
‘and-propOSals of~the CommiSsion,‘except for a éommént‘in the Second
.Further ‘Notice of Proposed Rulemaklng that at some po1nt it may be
appropriate to sever the transm1551on and or1g1nat1on funct1ons of

cable systems°

4, L1m1tatlons on other aff111at1ons._ In the First
Report ano Order, the FLC observed o :

| ""D1ver31f1cation rules would be de51rab1e even 1f |
CATV. operations were: limlted to.‘carriage of brocadcast’ signals -and
. common carrier act1v1t1es, in view of the 11m1ted aumber -¢cf . broad-,‘
. cast and newspaper media in: a11 commun1t1es, ‘and - the potent1a1

importance of cable faC111t1es 1n prOV1d1ng many communlcatlons a
_serV1ces°"J,f“- R e e R R I

And 1n the contemporaneous Notlce of Proposed Rulemak1ng, the FCC :

'requested comments as t0’"whether other CATV ownershlp patterns

warrdnt con51derat10n under the publlc-_nterest st ndard (e g.,f“"




woership of CATV systems by microwave carriers, CATV-equipmemt manu-
racturers, national news magazines, advertising agencies)."

I. Technical Standards

In its 1968 Notice of PrOposed Rulemaklng, the FCC re-
quested comments on the general question of whether technical stand-_
..ards--should- be ﬁede“applicab1e to CATV systens." In a~ﬁet1ce of Pro-
posed Rulemaking, released July 1, 1970, the FCC made proposals. and

requésted connents. in four separate arans.

1. M;nimum channel cegacitx. Noting the growth of CATV
intey est in the largs urbnn markets, the posszbility of a nationally
" as well as internationelly interconnoctod cable grid, and the poten-
tial of CATV to\alleviate the problem of avuilability of air time
(replacing an econony of scerclty with &n economy of abundance). the
FCC placed CATV operators en not1ce that it intends'"to requ1re min-
1mum systea cepacities adequate to serve foreseeable demand, and thus
caut1ons operators to avoid the e'onomic burden of 1nsta111ng systems
of inadequate cupacity that will soon need to be expanded at extre
cost." The FCC observed that there had been predictlons of an "ever
1ncreasing denand for cable channel capacit1as (some estlmates ranglng
| above 100);ﬂ that 20 channel systems were then be:ng prOposed by
CATV operators for major markets,'and that there were 1nd1cat1ons-.
t‘thaf "40 channel systems can be installed without too great an 1n- '
‘ecremental cost ovor the 20 chnnnel systems.fit’ ¥ o
| | »V The FCC stated its objective to be "to Spec1fy in the
‘»maJor markets the largest possible channel capacxty,_as a requlred
'Lmlnzmum, whxch xs conpetible with the technology and with the rapld

vfdeVelopment of cable systels.? It raquested comments on'7;




(a) What the minimum number of channels should be in

the major markets (here apparently referring to the top?SO markets)?

(b) Whether some lesser figure'should be applicable to
systems operating in the smailer‘markets, and,if so, the number of
ehannels and the method by which: such merkets should be identified?-

e (c) How eny-such regulafion should'befmade‘effective :
snsofa; -as t1m1ng is concerned (e.g., in respect of existing‘syStems,
systems under construct1on, systems being planned)? What period -

" should be permitted .for conversion or revision of construcblon or

ﬂlans?

2. Two-way capability. On this subject the FCC's com-
ments were limited. It said:

| "We intend that future cable systems should be 1nstalled
in such a manner that, with the additional provision of no more than
appropriate sending deV1ces for individual subscribers and minimal.
equipment (such as 1umpers. .additional switch contacts, or plug-in

c .
\..Cuu\..\.tu.l.a, faor. cxa...y“.),ea"‘. stihegcribhar. m':}r he afforded a means for

“directly communicating with a local program origination point. The
return communication capability should provide at least the capacity
equivalent to a single 4kHz message channel' and be shared with a
limited number of other subscribers so that cuing problems are : .

~avoided. It is not our purpose at this time to prescribe how return
communications should be facilitated nor to require that all sub-
scribers avail themselves of this capablllty, but that future systems
be designed to accommodate 2-way communlcatlon for those subscribers
des*rlng 1tu"'

S

\.

3; Communlty orlglnatlon cegterso Observ1ng that CATV

”Has fhe no*entlal to be a vehlcle to nuch needed communlty expre'~'

s1on,” the FCC stated that "cable systems should supnly a separaee

' channel avallable on a when de51red b351s, for each alstlnct com~‘_‘

munl*y w1t31n 1ts franch;sed area,ﬂ and that “each conmun1t3 (should)

]
i
3
kil
:

possess the local capab111ty for product;ox £ ma?erxal to be rablecast

over its channel "o The FCC 1nv1ted comments on‘




(1) How this obJect1Ve might be achieved? By "limiting
cable systems to franchised areas of limited size"? By;requiring
systems ''to have technical facilities in each community--the studios,
equipment and distribution facilities--designed to facilitate local
access and serviee"?‘ By other arrangements under which each com-
munity within the franchise area of the system would be "equipped
- with production capability for the programming of its community chan-
nel"?

(2) How is "community" to be defined?

“The FCC observed:

‘ : "It would be p0551b1e to deflne 'communities' along
ethnic, governmental, or historical lines,as well as the more con-
ventional geographlc boundaries. We propose to leave the details
of such determinations to franchising authorities and cable system
swners, but we do request.comments ‘on what should be appropriate

- general Commission guidelines in this area (e g., 25,000 to 50,000
~househelds gemerally as a 'commun1ty ). ‘ : R

4. Standards of performance. The EFCC proposed techn1ca1

standards of performance, 1n con51derab1e detail, . which are set forth
in Appendlx ‘A.. Some general observatlons are: _

(1) The standards are a1med pr1mar11y at "further1ng
the qua11ty of serV1ce rendered’ the public;" but the FCC also hoped
that they would assure "a'degree«of.compatahlllty among systems
wh1ch in the future may be useful for accomp11sh1ng system inter-
}connectlon | | ‘- 1 ;. o ‘“ o

(2) The standards prescrabe m1n1mum 1evels of perform-
i_anoe at subscr1ber term1nals, not the methods or k1nds of equ1pment_j
‘m_the cable system must use.fs"‘ | o | | |

| o | (3) Annmal reports concern1ng systemhperformance arehs

:required in connectlon W1th certa1n tests. Addxtlonal tests may bey‘ﬂ

"s:;gqn;red and 1nu1V1dua1 subscr1bers should be assured gOOd qua]1ty:'

Coeee




service independently of the system's compliance‘with the general
standards (which do not provide absolute assurance that service to -
ar individual subscriber is satisfactory).

(4) Certain standards not-imposed at the outset may be
added subsequentiy, as the state of technolOgy and regulatory experi-
ence’indicateo‘ Thus, no‘standards were,proposed for carriage of FM
signals, or with respect to ”the‘allowable degree of 'ghosting' or
interference caused by reflections, or for phase relationships in
~ the system all of. wh1ch 1nt1mate1y affect the quality of color tele-

151on technology." ‘ ' ' - 7
| (S8) Wh11e not requlred by the proposed standards the.
FCC expressed 1ts "strong bellef that every good CATV system should
be well endowed Wlth monltorlng check p01nts and that an in- house |

progranm .of monltorlng them is necessary "

(6) The FCC agreed that its standards should be "suffl-

"'m—s‘é

c1ent1y flex1b1e to permlt Operatlon of multi- -pair cable technlques
‘or switched technlqueso", The standards proposed were dlrected pri-
marily'to Cthe single coax1a1 cable wh1ch carrles»a‘pluralety of
‘standard teleV151on broadcast signals Qccupyrng individual frequency
bands in the cable," But the FCC would consxder other systems "pro-
vided an adequate englneerlng shOW1ng is made as to the quallty of
fserv1ce such (systems) would rendercﬂ,!“ | B | " h

N f' | (7) The detalled technlcal standards are closely related
‘to technical standards appllcable to over the a1r televxslon broad¥h

,castlng, as 1nc1cated, 1nter a11a by varlous cross references to,

'broadcastlng standards.;:f' ST
Co (8) The FCC prOposed to permlt exlstlng CATV systems)“‘
‘,three years from the effectlve date of the techn1ca1 standards‘to | ‘_g*}‘:’

'ﬂnr1ng the1r systems 1nto compllanqec_ f';
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J.‘Reborting Requirements

In the 1966 Second Report, in which it asserted juris-
diction over all CATV-systems, the FCC required the filing of a
single report by each CATV system providing information about the
system's operations. The FCC's 1968 Notice of Proposed - Rulemaklng
proposed that CATV systems file annual reports. More recently, in
early 1970, the FCC pr0posed a form of annual report for CATV sys-
tems which requires submission ol tie follOW1ng 1nformation

1. §ystem data. community served; its pOpulatlon and

location; the date of commencement of CATV- service; channel capacity
of CATV system number of subscribers (classified inte four groups--
res1dences, apartments, commercial customers, such as hotels, and
1nstitutional customers, such as scuools and hospitals); number of

homes and apartment units adJacent to cable, number of drops; number

'of m11es‘of cable locatlon of headend antenna, copy of franchlse.

2. Service data. Subscrlber fees (1nstallatlon monthly,

other) ; statlons carr1ed (the1r lOC&thD the1r broadcast channel

‘the1r channel on the CATV system, the1r mode of receptlon by the CATV

system--off-the- -air, m1crowave), CATV channels used for automated

services, g1v1ng number of channels and hours per week (time and

,weather news tlcker StOCk t1cker, other), CATV channels used for

‘ other serv1ces (burglar alarm f1re alarm pol1ce survelllance,

- facszmlle reproductlon, access to computers, other), CATV channels"7
‘j:used for non automated programming, CATV channels leased to others, g

VYCATV channels not used AM and FM s1gna1s carr1ed, extent of 1mpor-'7f

ntat1on of dlstant 51gnals (relat1on of CATV system to 35 m11e zone ;,

”T;~of ma1or and smaller telev1szon markets)




3. Ownership 1nformat1on. Nature of.owning enterprise;

ideantity of individual owner or members of partnersh1p, as to corpor-

S

ate owners-—capitalrzatlon, officers, directors, stockholders with

more than a 1% interest, and similar informatlon as to all contrelled
or controlling corporationq' (with ownership of 25% share of the
corporation's votlng stock as the Lr1ter1on), identification of family
relationsh1ps among enumerated pr1nC1pals, 1dent1f1cat1on of any
ownership 1nterests held 1n a fiduciary capac1ty, identification of
Cross- ownersh1p interests between CATV pr1nc1pals and AM, FM or
telev151on stations, other CATV sysrems, da11y newspapers, other pub-
l1sh1ng enterprises, commun1cat10ns common carr1ers, enterta1nment
enterprlses and banking and f1nanc1a1 1nst1tut1ons, felony conv1ct10ns

of any. of the pr1nc1pals, a11en status of any of the prlnC1pals.

‘ 4. Informatlon On non- automated;prqgramm1ng. Number of
channels and hours per week of programm1ng from d1verse sources- - ‘ .Lf
local l1ve (1nc1ud1ng any- program '51% or more contr1buted by stat1on,
even if shown on delayed ba$1s), film, video tape, CATV network‘or
interconnection,‘other;,percentagesxﬁjprograms by different types
- (al1 asrdefined,in some.detail)--NewS,Sports,Public<Affairs,vReli-
~uious,plnstructional Entertainment -Public Service, Children, Other;
nubllc serV1ce announcements (number durlng three. desxgnated portlons

of the day),‘ qu1nment employed 1n orlglnatlons (by make model and
year where appl1cable)--black and white cameras, color cameras, audlo
equ1pment f11m pro;ectors and f11m chains V1deo tape recorder,-w~f
11ght1ng,imon1tor1ng and test equ1pment control console modulator
to tonvert audlo and v1deo 51gnals to proper channel frequenC1es,

r

f’moblle van for transportlng equ1pment, studlo (1nc1ud1ng 1ts d1men-

s1ons), other equ1pment n'h'l’;flfo‘ll>,fp‘f~”lf “7 fcgaﬂT o l;%i%

\‘l
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hfor1g1natlons.‘

5. Information on‘advertising support As to both auto-

mated and non-automated prOgramming--percentage of program tlme
snonsored; minutes of commercial advertlslng per hour of program
origination; nercentage of advert1s1ng drawn from different sources

(local, nearby communltles, regional, national, other); advertising

-

- rates,

6. Information on programming by others. Number of chan-

nels leased to others; identity of channel lessees; duration of

leases; compensation for leases if any; principal types of programs

-carried by lessees, extent of supervision over programs of lessees

policy of CATV system and charges for use of channels on a short term

- ©

basis.

7. Financial data, Subscriber revenues (for 1nstallat10n,

subscrlptlon ma1ntenance, other); non- SUbSCTIbeT revenues (from

advertlslng, sale of t1me or lease of fac111t1es), other Operat1ng

revenues; total operating: revenues; service expense (d1v1ded into six

- subheadings); program'expense (divided into five subheadings); sell--

ing and general and administratlve expense (d1V1ded into five sub~

‘headings); deprecxatton (spec1fy1ng class of property, original cost

depreciat1on reserve property 11fe, depreC1at1on method), total

operating expenseS' operatlng income- or losS' assets (1nvesrments

- net tanglble property, constructlon work in: progress other), li-
‘;1ab111t1es (no detalls), net worth number ol employees (full t1me
;f“and part t1me), revenues related to program or1g1nat1ons (from leaslng
of channels, commerC1a1 advertlslng, allocable portlon of subscrlber‘
efees, other fees: or revenues), operatlng expenses related to program‘

'.:or1g1nat10ns (seven subheadlngs), 1ncome or loss related to program

L e £ e At Lt v g



It is proposed that the report be filed annually, and

also within 30 days affer'cértain events (such as changes in owner-

e .

ship). A separate report'must be filed for each CATV system; and
each community is considered to be a geparate system even though
served by a single headend antenna under unified ownership;
3




-X. Federal-State-l,ocal Relations

~In its 1968 Notice of Proposed Rulemaking, the ¥CC-
‘observed:

"Cable television service has tended to develop on a
noncompetltlve, monopolistic basis in the areas served:. The normal
protectlon afforded consumers by providing a choice between aiterna-

" tive suppliers has not, in most instances, been available to the
cable television subscrlber. Thiz consideration iavolves such matters
as qualluy of service and repair, the reasonableness of the rates
charged, technical standards, and so forth. Such protection has

RN tladltlonally been prov1ded the public by some form of government
regulation of .monopoly services. We do not now urge the application
of. our Jurlsdlct1on to the licensing of CATV systems by the F.C.C.

We do, however, believe that local, state and federal governmental

agenc1es must face up to providing some means of consumer protection

in this area. While we recognize that other proolems are involved

(such as rates to the public and"regulation of any common carrier

Jactivities of CATV operators.,),it follows that local entities,

either at the State or municipal level depending on State law, should--

among other things--be concerned with various licensing con51dcra

tions pertinent to the public intervest Judgment to be made by the
~local authority (e.g., the legal, technical, financial and character

,qua11F1cat1ons of the franchise appllcant' the irea to be served;

) ‘the SHOWiﬂg as to pldllb T a-a.a.ausumvuts for rn'!n line 2ttachmentsy

—%+  with a publlc utility or arrangements with a common carrier or other"
' ~ .appropriate feasibility plams; the provision of channels for public
A ~ or municipal use)., Such regulation, while called for in the case.
of present CATV. operatlons, would be partlcularly appropriate in
light of CATV operations with originations. Indeed, a question is
presented whether these are matters as to which we should strongly
urge local consideration or should make their consideration and dis-
position by local authorltles, where appropriate under local law,
a condition for the carriage of broadcast signals. Finally, in those
relatively few instances where there need be no local franchise ‘con-
sideration, we request comments on whether red»ral uon51deraulon is
‘not then approprlate,.,”‘f“ : : :

The 1968 Not1c» also posed +he quest ons:

‘ - "What should be the d1V1slon of regulatory functlons
between federal and state or local authorities with respect to the
local communlcatlons system or: qutems, e.g., construction of fac111-', :
~ties, 'terms. and conditions of access by those ‘offering communications !
servxces, servy ces and chargcs tn?fue uuhl:g.«11cen51ng etc?" i S

DR | "Whlch aspects of thn‘local systen ot systems would re-.
qul*e uniformity and centrallzed regulation or would be 1nportant to
" the. effectuation of national communications policies, which aspects
~would be primarily cf local concern and ‘appropriately subject to .
:state or local. regulatlon, and’ whlch aspects nlght better be: lmft o
unregulated"‘ P SR SRR LI S R s e




In the same proceeding, in connection with its pruposal

for local or1g1nation, the FCC commented

"Whlle we. are p~ -ondltloh carriage of broad-
cast signals on a requiremer  w.. . ‘perate-to a significant ex-
tent as a local outlet by orr,wuqfﬁ*é, this obligation might be ‘et

in a variety of ways and would be an appropriate area for additional
prequ1rements by the loca11ty° Although we think commendable the
‘suggestion that municipalities reserve some channel capacity for
their own use without charge, a requirement of this nature is appro-.
pr1ate1y the funct1on of local or state franchlslng author1t1es,”.
gIn the F1rst Report and Order, wh1ch adopted the 1oca1
por1g1nat10n proposal thls p01nt was reafflrmed The 711g1nat10n
.requlred by the FCC ‘was. stated to be a m1n1mum requ1rement states
‘-and 1oca11t1es mlght 1mpose add1t10na1 obllgatlons for or1g1nat10n.
p. 73;' ggg However, states and loca11t1es could not impose

"-restraints ~on or1g1nat10ns whlch the FCC had found to be in the

'_publlc interest.
In subsequent‘proceed1ngs,‘the FCC proposed rules con-
_cerned w1th areas wh1ch 1n1t1a11y 1t had left ‘to local superv1s1on..'
Thus, exten51ve techn1ca1 standards have been proposed See pp 90-93,
"“pgggza. And 1n the Second Further Not1ce of Proposed Rulemaklng,‘ the
-hFCC adVanced proposals in the very area 1t prev1ously had 1nd1cated
dswwas appropr1ate for local regulat1on--1 e,,‘the nature and extent of
daffirmatlve obllgations on CATV systems to prov1de channels in add1-'
“t1on to those requ1red for comp11ance w1th "FCC~ rules (channels for :”
dr;;carriage of local 51gnals and one channel for local orlglnatlon)
' deee pp. 81 82, igggg. Flnally,’1n July 1970 contemporaneously Wlth
h:the latter two pronouncements, the FCC 1ssued‘a Notlce of Proposed
VfRulemaking concerned Wlth Federal State Local re1at1onsh1ps 1n the

ATV f1e1d._




| The FCC obsexved that: ""With reSpect.to_choice of the
:CATV'operator‘on the basis of his character and the nature of his
‘ proposal, areas to he served, and services and charges to the public,
‘local authority has_been:the sole_regulating entity." It.indicatedb
its tentatiVe‘view.that locai authorxty to act in these areas rested
on the FCC's pollcy determlnatlon to dec11ne to act rather on any'
1ack of 1ega1 authorlty in the FCC. The FCC then‘outlined'three main
approaches to. the Federal local re1at1onsh1p |

v . f"(1) Federal 11cen51ng of all CATV systems on the (bas1s
of various prOV1510nS of the Communications Act.) 0bv1ously, for
this approach to be: effect1ve -cons1derab1e resources would have to
be made ava11ab1e to this agency°\‘ ‘ : ,

o ”(11) Federal regulatlons, enforced by (cease and" de-
51st) proceedlngs...Thls is in effect the approach which we have been
following, It is effective in many areas, but clearly has limitations.

‘ "(111) Federal regulatlons of some aspects, w1th local
‘regulat1on of others, under federal . prescrlptlon of standards for
‘local regulators. - Th1s approach recognlzes that a1though practical
considerations argue in favor of. leaving. 1mportant aspects of cable
_,regulat1on 'to State and local ‘government, cable is nonetheless an
integral part of the inter-State movement. of e1ectron1c communica+: qes,
~ tions...In these’ c1rcumstances,’1t is apprOpr1ate for this agency to
“establish uniform or minimum standards to which local actions must

conform.  For example, the Commission is promoting cable or1g1nat1on.
Clearly, the cable operator should ‘be-one: of good character, who is
:serV1ng equltably the areas in" ‘his- communlty, or the origination re-
f;qulrement of this. agency will be undermined to a: great degree. It
follows, as we stated in...the’ December 13th'Notice’, that the" local
entity should focus on these matters (e. g., thelegal, techn1ca1
financial’ and. character qua11f1cat1ons of ‘the: franchlse app11cant
“the area to be: served; the 'showing as to. plans or arrangements. for
pole 11ne attachments Wlth a pub11c utility or arrangements ‘with a
.common carrier or other appropriate: fea51b111ty planS'ﬁthe reason-
~ableness of the rates to be charged the . quality of service and re-
pair in spec1f1c ‘areas, etc.).. Under this approach ~these matters
- would" remaln ‘with the ‘local: entlty, ‘but. 1t would: certlfy to this _
- “agency, prior to our- authorizing the use of broadcast signals as the -
~base of CATV: operation, that it had con51dered them, . Further, there
~could: be specifications. by this agency of'a program of. continuing -
”‘regulation by 'the local entity of. such matters as rates, repa1r ser-s
i,V1ces, expanslon tlmetables.?hgh{_ fw,,m,____Lﬂ S s o '

The FCC expressed 1ts preference for the th1rd approach

and requested comment on what standards should be adopted as appllcable‘




to local regulation., It also noted the problemiof "preventing 'over-
building', i.e., duplicative conStruction_of CATV sYstems‘in circum- h~»
stances where it does not serve the'public interest."” Finally, the
FCC observed that its program in the Second Further Notice of Proposed
Rulemaking‘for supportih”<ETV4#bY‘requiring CATV contributions of
5% of gross revenuee tor .S purpose--could be frustrated if CATV
systems were . overbqrdenea w1th local franch1se feeso It therefore
proposed to fix Z% of the CATV's gross revenues as the maximum localll'
franch1se fee, subJect to poss1ble grandfatherlng of ex1st1ng arrange-_
ments out51de the."core C1ty of the 100 largest markets Ac to the
latter markets the FCC-felt 1at the c1t1es would not be depr1ved o
of revenues, 51nce~ if 1ts proposal resulted 1n the growth of CATV,
he c1t1es could der1ve more revenues through 2% of a large CATV -
gross than through a larger percentage of - a small gross°
o The FCC made clear that 1ts proposals were concerned ' {f}
solely w1th v1deo serV1ces and d1d not encompass use of CATV for other*
commun1cat1ons serv1cesn:f‘t ’. ‘
| i The General Counsel of the Nat%onal Assoc1atlon of
Regulatory Util1t1es Comm1ss1oners recently has flled comments 1n the
proceed1ng,toppos1ng thr extens1on of FCC Jur15d1ctlon to the regu-‘
1at10n of CATV fra chlslng, rate regulat1on, and superv1slon of CATV
serv1ces.‘ The NARUC General Counsel ma1nta1ns that there should be
Ja 11ne of demarcatlon between matters such as these, wh1ch are of i
local concern and subJect to state and local regulatlon, and matters
of federal concern, such as program carr1age—-ana1agous to the dls*
t1nct10n made between the authorlty of federal and state agenC1es}ﬁfj

e

1n the case of telephone compan1es°_:,__ L

- 101 -



In support of his view, the NARUC General Counsel'con-
tends that: ‘""Knowledge concerning the legal, technical, financial
and character qualifications of the franchise appllcant is unlquely
w1thin the prOV1nce of State and local author1t1esa Moreover:
"Service standards and rate structures necessarily must ‘vary from
State to State and even within a single-State," and thehFCC ""does
not have the funds, or .the personnel,.ﬂﬂto regulate the local aspects
of CATV av oooral Counsel‘s obJectlon extends to the prescrip-
tlon of Federal guldellnes for regulatlon of local matters but no
spec1f1c comment is drrected to- the proposed rcc 11m1tat10n on local.
franchlse fees. |

The NAQUC General Counsel also contends that the FCC

‘"does not possess the requlslte Jurlsd1ct10n under the Act to fur-

'ther 1ntrude into the regulatlon of the local aspects of CATV oper-

f"'

. I - o
tie e‘"w;Tb in s"“port‘ﬂf. his asser “tion arec
i S . .

~

_.not very. persua51ve. They con51st ma1n1y of ~(l) FCC statements‘

/

‘;1nd1cat1ng an unW1111ngness to act on local CATV matters, and en-

Jfrouxaglng state and”local regulatlon' and‘(Z) several COUTt decisions

upholdlng state and local regulatlon in the absence of contrary FCC

| sregulation. Nelther go to the FCC s Eower to regulate such local

' w‘aspects of CATV operat1ons as franchlses, rates and serv1ce,

The leadlng case (U S° va_Southwestern Cable), 1n up-

"holdlng the general power of the FCC to regulate CATV systems, sa1d

: , "Nor can we doubt that CATV systems are engaged in -
1nterstatc commerce even where, as here, .the 1ntercepted signals’

'~ emanate from stations: loeated W1th1n the'Same State in Wthh the
o CATV system operates,”j)'g;” TR SN SO , , ‘

*i}The Court then revxewed the relatlon of CATV operat1ons to teleV151on

broadcast1ng 1n terms 51m11ar to the FCC‘s reasonlng 1n the 1966




feportF and, without comment1ng on the val1d1ty of the SpeC1f1C
regulations adopted stated: | |

The. FCC's. authorlty "is restricted to that reasonably
an.sillary %o the effective performance of the Commission's various
responsxblilt es for the regulation of television broadcastlng "

It is th1s language, and the pract1ca] con51derat10ns
noted earlier in the General Counsel's br1ef whzch provide the best
ba51s for resisting foderal regulatlon of spec1f1c asnects of CATV
operathnso To the‘extent that 1t can be persua51ve1y argued (1)
that;aléarticularpphase.oprATV regulat1on is not "reasonably an,
-cillary" to effective broaooast regulatlon, or (2) that the;pract1-
;calities ,of the- situationvare suoh:that~the7looal'concern far sur:
passes any minor - broadcast1ng 1nterest perhaps a legal case can be
:{mounted But the sanie con51derat1ons also are pert1nent to maklng
a presentat1on to the FCC on pollcy grounds, and. thlS is the approach

that will be followed hereafter,i In short, w1thout concedlng that

"the FCC has plenary author1ty, an effort w1ll be made to. 1nd1cate

pthose areas where state or local regulatlon should prevall (or should

"coexlst Wlth fede:al regulatlon), w1th a v1ew ‘to- achleV1ng FCC con-
currenceok In the event of an 1mpasse, lltlgatlon may be requlred.

IVn State Rggulat1on of Cable TeleV1s1on

Whlle there has been some varlat1on from etate to state‘
1n the appllcatlon of state regulatory measures to cable telev1s1on,‘

here also has been a degree of con51stencyo ai~‘_;»fa‘ﬁ

A The General Approach of State Publlc
‘ o Seryice: Commisslonslfgf :

_ . In the absence_ofcspecial 1eylslat10n the states have
'been virtually unanimous in concluding that CATV systems are not .

fpublic utilities subject to regulation by the state s publ1c serv1ce




commission, ;The New York Public Service Commission has taken this
positiOn. The only recent contrary- ru11ng is in Hawall° Special
statutes have been enacted subjecting cable systems to varying de¥W]
-grees of public service commlss1on control 1n'Connect1CUt, Nevada,
Rhode Island, Vermont and Hawaii.‘

| » ‘Similarly,Jmost state commissions have~disc1aimed'au~
thority to regulate the 1eas1ng of pole space by telephone companles
and electrlc ut111t1es to CATV systems° Aga1n, the New York Publlc
Service Comm1s51on has taken thlS pos1t10n.‘ There are. ru11ngs 1n
a2 few states relylng on. spec1a1 statutory prov151ons, Wthh hold
‘that telephone compan1es are under a duty not to discriminate in.

« .pole. 1eas1ng arrangements.

a1

F1na11y, V1rtua11y ail state comm1551ons have approved
‘ftarlffs by telephone companles offer1ng to- prov1de transm1sslon ser-

vice for CATV systems (connect1ng the system S headend antenna and

'1ts "drops“ to subscrlbers) New York 11ke most other comm1351ons;

(Florlda is an except1on), has held that such a serv1ce by a: tele-
'phone company 1s a pub11c ut111ty offer1ng subJect to tar1ff At
"fthe saﬁe t1me, most comm1s51ons (New York 1nc1uded),_have dec11ned

”‘to requlre that telephone companles determ1ne whether the CATV sys-

“?ftems they serve haVe necessary local author1zat10n before prov1d1ng |

ﬁserV1ce., And several atate commlssions have refused to d1sapprove

tﬁa tariff offerlng because the CATV system maklng use of the tele-ﬁ
<adlphone facilities would compete w1th another CATV system 1n the same

ffarea.“*a“' EERE | ‘ ‘ |

In v1ew of the FCC's assumptlon of Jur1sd1ct1on over

pCATV channel serv1ce prov1ded by telephone companles (see pp 69 72,

ﬂﬁ upra), the Va11d1ty of these state tarlffs 15 open to serlou5'=u*
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"question° The relay of broadcast signals is clearly an interstate
service_subject to.the telephdne'company's-FCC tariff; but the state
tariffs may continue'tofbe operative as regavds locally originated‘
programming. |

| | In view of the recency'of the.specialrstatutes apolii

cable to CATV, there is very little experience- with state comm1s91on

regulatlon of cable telev151one There are two court cases wh1ch
sustain state comm1551on regulatlon in the face of arguments based

on>federa1 preemptlon and one of these ‘was aff1rmed summarlly by

',the Un1ted States Supreme CourtO‘ But Hoth cases 1nvolved the certi-

f1cat10n of new CATV. operators,_to the exc1u51on of dlsapp01nted
sappllcants and the rdtlonale of both casns ‘was that the states re-
mained free to regulate th1s aspect of CATV operat1ons in the absence
of any FCC regulatlon of the mattero It appeared to be conceded
‘that; to the extent the FCC acted state regulatlon would be pre-
'empted. ; ”~;t\ 4 : ., | o , |

| | B Spec1al State Regulato_y ProV151ons

State regulatory measures,enacted and proposed may be

brlefly summarlzed

1 Connect1cut LIn~19635andf1965.cconneCticut-amended-‘

f1ts public serv1ce law to c1a551fy communlty antenna teleV151on com-

'pan1es us1ng publlc thoroughfares as."publlc serv1ce companles” a'd‘r'

"5placed them under the ]urlsd1ction of the Publlc Ut111t1es Commlss1on.‘

'7Th1s subJected CAlV systems to most of the usual regulatory requlre-s

”gments applicable to pub11c ut111t1es, 1nclud1ng adequacy and safety

7j0f fac111t1es, requlrement of serv1ce to all rate and tarlff regu- } :

’lat1on, superv151on of accounts and requlrement of reports, secur1t1es

| regulatlon,-and regulatory control of mergers, sales of ut111ty

S

U‘

‘;*iosrfdh |
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property, and-dissolution of utility companies. These statutory
provisions are the ones applicable to public service companies

generally, I N o | | =

2]

| The only pTOV1SIOn> spec1f1ca11y app11cab1e to CATV
are those deallng with the ‘provision of new serv1ce° A certificate
of publlc-convenlence and neces ity i; ,oq .ed from the Connecticut
-Commlss1on before a CATV systen may be constructed or cperated in
.the State, The certlflcate carrles w1th 1t the right te occupy pub-
11c hlghways, is nat trzﬁsferable W1thout the ﬂonsent of-the
’Connectlcut Comm1581on and.rs sub;ect to amendment,.revqcatienter
susPem51onwby the‘Ebmm1ssien for "due'eaUSe shoﬁh"'(ineiuainghrgvol
- cationm for non exercise uathln two years of 1ssue) 'At the~tiﬁe»of‘
1ssue, or from time to t1me thereafter the Fomm1551on may specify

- "such terms and. cendltlons as the public. interest may- requlrea',The

l-h

enly st nda rd stzted §ﬂrtcertifieationeis that the Commission "shall
eftake into con51derat1@n ‘the publlt.need £or the propesed serv1ce,
-*athe gultablllty of tbe appllcant (or appllcant s corp01ate nanage-
f ment), the f1nanc1al xespnn51b1111y of the appllcant and the ab111ty_
.hof the appllcant to. perform eff1c1ently the serv1cemmfor whlch au-
a;thority is requested " The statute also author1zes other pUbllc |

.servnse companles to lease fac111tlcs ‘to CATV‘Systems (presunably
‘ronly to those Wthh have heen certﬂflcated) pursuant to rates’ £11e
wlth the ﬁbmm1551ona-.;  - o |

B Y Nemadao. Ihe Nevada leglslatlon of 1967 15 51m11ar

to that ai Connectlcut 1p subjectang CATV . systems to the usual regu-
4'Jatory cmntrols, but 1ts pmov151ons are. dlrected more spec' cally

‘fﬂat CATV systemsu Th° purp@samof the leg1slat10n 1s stated to be. to'

,Vioﬁ —-
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""(a) Provide fair regulation of CATV companies in the
‘interest of the public, to promote adequate, economical and eff1c1ent
CATV system service to citizens and residents of this state;
_ "(b) Provide just and “easonable rates and charges for
CATV system services without unjust discrimination, undue preferences
¢r advantages, or ‘unfair or destructive compet1t1ve practices;

: "(c) Encourage and promote harmony betWeen CATV com-
panies and thexr subscrlbers,

"(d) Cooperate w1th other states and with the Federal
Government in promotang and”coord1nat1ng efforts to regulate effec-
t1ve1y CATV companles in the publlc 1nterest,‘and e
“(e) Vest authorlty in the (Nevada Publlc Serv1ce Com-
-mlss1on) ‘to regulate CATV: companles ‘and thelr_rates, services and
operations, imn the manner and. 1n accordance w1th ‘the pOllCLes set.
forth im this: chapteroﬁ r ; ‘ '
| CATV companles are deflned as those operatlng over pub-
lic thoroughfares, but exc1u51ve of (1) regulated telephone tele-
graph or electrlc utilities lea51ng wires or cables to CATV systems
(11) telephone or telegraph companles prov1d1ng channel serv1ce to |
CATV systems pursuant to publlshed tarlffs, (111) CATV systems serV1ng *g”}’j
fewer than 50 subscr1bers, and (1v) CATV systems serv1ng only the o
~residents of one or more apartment dwell1ngs under common ownershlp
- or control (and related commerc1a1 establ1shments) | | |
Cert1f1cat1on 1s requ1red to construct Operate or ex-:
‘tend a CATV system, and the standard stated 1s the same as in the
ﬁConnectlcut leglslat1on.y_"the commlsslon shall take 1nto cons1der-
atlon among other thlngs, the publlc need for the prOposed serV1ce,..,
the su1tab1l1ty of the applxcant, the f1nanc1a1 respon51b111ty of
Pthe appllcant ‘and the ab111ty of the appl1cant to perform eff1c1-'\ ‘
ently the serv1ce for which authorlty is requested "f*f?r«~““‘ |
: ‘ The comm1551on also has authorlty°5‘ -
(1) To order a CATV system to ”construct and operate any

reasonable exten51on of 1ts ex1st1ng CAIV system W1th1n the Certlfl"d 'ﬁg

-cated terrltory"
Qo ,
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‘~3vice rendered by a CATV company sha11 be Just and reasonable,n“;

To order a CATV sy “em to ''make any reasonable re-.
palr or 1mpr0\ement of or in addltlon to such system,"‘
(3) To v151t the premises and examine the records and
fac111t1es of CATV systems;

(4) To revoke, suSpend er alter -any cert1f1cate of a

CATV system for wllrful v101at10n of the Act or regulatlons or orders

of the Comm1551on thereunder°

(5) To - superv1se and regulate CATV. systems generally, ‘

‘including the1r "property, easements, property r1ghts, equ1pment

facilztles contracts, cert1f1cates and franchlses so ‘far as may be

-necessary to. carry out. the purposes of the (Act ) and to do all

'thlngs whether spec1f1ca11y de51gnated in the leglslatlon or 1n add1-

tlon;thereto wh1ch are necessary or convenlent in the exerc1se of

‘such power and Jurlsd1ct10n "

f (6) To approve or d1sapprove leases or rental of faC111-‘

_t1es to CATV systems or arrangements ‘to. prOVlde channel servlce. B

| o (7) To approve or d1sapprove mergers of CATV systems
w1th "another organ1zat1on 1n th1s state,"dpy- | y

| The dutles of CATV companles are def1ned 1n theseid
férnsth,:‘ | ‘ SRR ‘ , ‘

1 Every CATV companyoroshall prov1de safe and adequate

3serv1ce, equlpment and fac111t1es for the operat1on of 1ts CATV sys-

tem.

‘V'"Z ‘No CATV company may demand or rece1ve a. greater,

f”less or different compensation for prov1d1ng CATV ‘service than the
“rates and charges specified 1n the tarlff 1n effect at the t1me.

“‘"3 A11 rates, charges and c1a551f1cat10ns for the ser-‘

‘a‘"4 No CATV company may make any unJust ot unreasonable

h‘“discriminatlon in rates,‘charges, class1f1cat10ns, practlces, ‘regu- :
'flations fac111t1es or. servlces for or: 1n connection: wrth 11ke serv1ce,;




airectly or indirectly, by any means or device, sr make or give any
- undue or unreasonable preference or advantage to any particular per-
son, class of persons, or locality or subject any particular person,
~class of persons, or locality to any undue or unreasonable preJudlce
or disadvantage. : ,

4 : s, Every CATV companycccshall obey and comply with the
rules, regulations and orders adOpted by the commission under pro-
v151ons of this chapterc_. 4

The Nevada'statute,.however, dﬂso defines.community

’,antenna systems as "public‘utilities”,and as a consequence subJects
them to statutory prov151ons governlng pub11c ut111t1es generallya
'Some of these duplleate the CATV prov151ons, some of them supplemenr
the CATV prov151ons, and some of them cover entlrely nev matter.
Thus, a system w1th over 25 subscrlbers and$15 000 annual revenues

. is seemxngly subJected to all of the usual ut111tv regulatory con-

trols. requlrement of reasonably adequate serv1ce, spec1f1catlon"

of ‘service standards;‘commlss1on power to order repalrs and installa-

o~
as

ot
|2 T

fil ng of tarlffs, requlrement of ma1nta1n1ng unlform systens of ac-’

- }

counts and furn1sh1ng reports to the comm1551on requlrement of cer-
-tification w1th power 1n the comm1351on in: reSpect of transfers or,
"suSpenS1ons of certlflcates, prohlbltlon agalnst dlscontlnuance,

ﬁnodlflcatlon or restrlctlon of serv1ce w1thout comm1551on approval

hand regulatlon of securltles 1ssues°h;A1though the spec1f1c CATV
_ prov151ors make cross~re;erence to the more general publlc ut111ty
=5prov1sxons,f1t is not clear how the two sets of prov151ons relate to."’

‘one another where there is a confllct or 1ncons1stency° Amona other

fhthings, the general;hub:icTut111ty prov151ons;do not 8P91Y t° flrms

';leaxnnng annual revenues off\

’ss than $15ﬁ000 wh1ch at current sub-i’

“»scriber rates, would exclude,systems larger than those whxch are ex-

‘empted from the Spec1f1c CATV prov151onsa

i Toxt Provided by nic [
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3. Rhode Island. 1In 1969, the Rhode Island Division

of Public Utilltles was given JUtlSdlCthn over CATV systems opera-
t1ng in the State (exclud1ng telephone, telegraph or electric public
utllities), but the nature of the Jurlsdlctlon was stated in general
terms, CATV systems were declared to be ”communlcatlons carriers"
and subJect to "such reasonable rules and regulatlons as the d1v151on
'may presc;1be with. reference to the erect1on and: ma1ntenance of
(CATV fac111t1es in pub11c thoroughfares; in order to safeguard the
safety of the pUbllC and to preserve the enV1ronment and scenic
'assets of the statee” Moreover,‘the D1v151on
shall superv1se and regulate every CATV Company oper-
at1ng ‘within’ thls state so far as may be necessary to prevent such
operat1on from having detrlmental consequences to the. public- inter-
~est, and for this: purpose may: promulgate and:.enforce such reason- .
: able rules and regulations as it may deem necessary with reference
~ to the ‘issuance of’ cert1f1cates terr1tory of operation, abandonment
of facilities, elimination of. unJust d1scr1m1nat10n among subscribers,
financial respon51b111ty and insurance covering personal injury and
~ property damage, safety of equ1pment and. operatlon and filing of
reports. No certificates shall be issued or remain valid unless ‘
~the applicant has filed with the division and revised. to keep cur-
rent a schedule of" rates and charges’ for its" servlceso‘ ~Such rates
‘and charges- shall be. reasonably compensatory SO as not to encourage
junfalr or destructive compet1t1ve pract1ces and shall be appl1ed w1th-
‘out discr1m1nat10n.“_;_; L o S T g - =
_,_fﬁ The statute 1s speC1f1c on only two subJects jcerti-g”
"jf1cation of operatlons and placement of poles and cableso_
c Cert1f1cat1on 1s requ1red 1n order to operate a CATV
W_system and 1s to be 1ssued 1f ”the appllcant 1s of good character"
,and 1s f1t w1111ng, technlcally quallfled and f1nanc1ally able
:properly to perform the serV1ce proposed and to conform to the re-‘
yqu1rements, orders, rules and regulatlons of the d1v1s1on, and (1f)
the proposed operat1on w111 be con51stent w1th the publ1c 1nterest "o

T4D1V151on approval 1s requ1red for transfer of a certlflcate° The

.o
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certificate is to "specify the service to be rendered the routes of
P .

aer1a1 and underground feeder and d15tr1but10n cables, the area of o

s

operatlon, and any plans, contracts or arrangements for pole 11ne
attachments with a publ;c ut111ty or arrangements with a common car-
rier, and other'appropriate‘feasibility plans." The Division may
revoke,‘suspend or alter a certificate‘for wilful violation of the
“Act or Division regulations or orders thereunder, “or‘for‘failure to
- commenCe operations within a‘reaSOnable‘time,-or‘for’Other reasonable
Ecause° If a holder of a. cert1f1cate after commenc*ng operat1ons sha 1
fa11 for a- contrnuous perlod of 51xty (60) days to render proper ser-
V1ce without good reason therefor, the admlnlstrator (of the d1V1-
151on)»sha11 reVoke such certlflcateoong(T)he (d1V151on) may revoke
‘;or refuse to renew the 11cense of any CATV company whose programs
or1g1nat1ng W1th1n thlS state are offens1ve to commonly accepted
‘_standards of moralxty and decency of the commun1ty°"_wvj P 7
RS As to the placement of poles and cables, the statute .
‘hrequlres munlcipal consent prlor to any constructlon employlng pub-
11c thoroughfares,'"All such equlpment, f1xtures and fac111t1es shall
. be so placed or constructed as not unreasonably to 1nconven1ence
‘:travel on the hxghway or use thereof by pub11c ut111t1es or other )
‘-persons or companzes hav1ng rlghts thereln noo |

;"‘,

4 Vermont.s In 1969 the Vermont Publlc Serv;ce Board

s

_»rwas glven "general superV151on" over CATV companles, except nonpro«
b,pf1t organlzatlons° The only speC1f1c prov151ons pertalned to certl-
'ﬂ?flcatxon, abandonment and feesov;\'i . “V"‘ f ;‘ | “
et ﬁfA "cert1f1cate of pub11c good" 1s requlred to Operate
‘a CATV system. And the system also is requlred to hold a 11cense '

'"iSSULd annually under rules and regulatlons prescrlbed by the board ‘73@

\‘l
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No standards are Specified, but applicants are'required to furnish

data on the "owners or 1ncorporators of the company, a descr1pt1on:

of the terrltory proposed to be served a statemenu as to the pro-~

' posed financ1ng for the company, and such other 1nformat1on as theu

board by rule requ1res°

‘Prior approval of.the board is required before a FATV‘,J‘

_company may. abandon or curtail any service,

A schedule of annual 11cense fees is prescr1bed wnlch:

is related to the gross operatlng revenues of the CATV system for

the precedlng year. The proceedg,are pald into a fund to support
the Board's: englneerlng and accountlng staff

However the newly enacted CATV prOV151ons also provxde
that CATV companles "shall have the pr1V11eges provided 1n and ber
subject to the prov1s1ons of Chapters 1 through 7 of thls t1t1e "

The descrlbed chapters encompass most of the ‘usual public ut111ty

‘ regulatory prOV151ons, some 01 whlch overlap areas covered by the

5pec1f1c CATV. prov151ons,p'1ncorporat10n of pub11c serv1ce corpora-idf[
“tlons and commencement of serV1ce control over adequacy of serv1ce
{wand equlpment superV151on of rates, 1nc1ud1ng proh1b1tlons agalnstv

'dlscrlmlnatlon ,regulatlon of holdlng companles mergers, sales ofﬂ,ﬂjé

B

~ut111ty property and securztles 1ssues,'requ1rements as. to unlform gt
-_jsystems of accounts and reports to the board and conferral of the;ﬂi*”

‘leght of emlnent domaln upon the systemso- It is unclear to what

extent these other prov151ons can be made fully appllcable to CATV,v

‘\systems, but there 15 no apparent confllct 1n the two sets of pro~nﬁrd]e

‘fvis1onsor“"
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5. Hawaii. The most recently enacted legislation pertaining
§

to CATV regulation .at the state level is that of Hawaii. " In 1970, the
leqlslature vested in the Dlrector of'beaulatorv Agencies power and
Jurlsdlctlon to suoerv1se and requlate everv MNATY svstem noeratlno w1th—
in this,State so far as mav be necessary to carrv out the purpnses nf
this chapter.” The pr1nc1oal authoritv vested 1n the nlrector is tn

>

issue nonexclusive "CATV permlts“,‘whlch authorlze CATY svstems to
use publlc rlqhts of wav.‘ Exemnted From the coveraoe nf the act are:
(a) regurated telephone companles or other utllltles leaslna Fa0111t1es
orvprov1d1ng channel-serv1ce to CATV‘companies, (b) CATV companles not
uSLng public rléhts of way, (c) non-proflt CATV systems serv1ng less
_than 100 subscrlbers, or (4) CATV svstems u51ng a master antenna and
" an internal distrihution‘s":tem'to3serve the res id;rts‘of oiic X mGIe
'dapartment houses or hotels under common ownershlp (and bus1nesses on
':the premlses). |
Except for systems presently operatlng and entltled to "grand-
‘father rlghts" as deflned by the statute, no CATV serv1ce nay be 1n1t1—
‘ated or extended w1thout obtalnlng a CPTV permlt . The appllcatlon for
ithe permlt shall set forth such facts as the dlrector may prescrlbe as
oto the c;tlzenshlp, character, and flnan01a1, technlcal and other quall-d
fflcatlons of the person seeklng to operate the CATV system, and completeem
;informatlon as to the pr1nc1pals and ultlmate benef1c1 l owners (1n—-
xcludlng norlnal and benef1c1al owners of more than 10% of a corporate
;appllcant s stock) and such other 1nformatlon as the dlrector deemsi'

Lapproprlate and proper."- Also, each appllcant shall make full dls—f‘“

;closure as to the true ownershlp of the faC111t1es to be employed ln ,giy-é




rendering service, as to the source ofhfunds‘for the purchase, lease,
rental, and installation of- such facilitiesoto, and as to his. ability
to extend service at a reasonable cost to the potential subscr1bers in
the proposed service area. Each appllcat1on shall set forth the rates
to be charged the services to be offered the fac111t1es to be
employed, the general routes of the wires, cables, conduits, or other
deVices used in the redistribution of signals, the servrce area or
areas, thelcommencement and.completion dates of construction_of the
CATV system,’and the PrepoSed dateiservice will be available to the
- areas nam ed,” | | |

The appllcant must agree in advance to avoid all unnecessary
damage.to trees, structures and 1mprovements along 1ts route; to indem-
n1fy the State and county for any 1lab111t1es they may incur as a
-result of 1nstallat10n of the system° to prov1de a cable drOp, at
reduced rates or at no cost, to any school adjacent to the cable, to
remove its faC111t1es upon explratlon or termination of the permit;
to subm1t a performance bond pr1or to commencement of constructlon,
no less than 50% of the cost of construct1on,‘to assure "satlsfactory
mcompletlon ofwrnstallatlun of the CATV system in accordance Wlth the
schedule of 1nstallat10n proposed in the appl1cat1on,T_c _
| The CATV permit 1f 1ssued author1zes use of publlc hlghways
1for twenty years, and 1s renewable for terms of' n o twenty years
ﬁeach Such use is subJect to State 1aws and regulatlons pertalnlng

‘to use of the highways and the construct1on of ut111ty fac111t1es.ﬁ_“

QThe D1rector has d1scret1on to 1ssue part of the authorlty sought
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and to impose "such_terms, limitations, and conditions which he deems
the public interest may require." The‘permit is non?exclusiye, and
‘is'to include a description of the area to be served and the approxi-
mate date on which service is to commﬁhce.

In deciding whether to issue a permit, the.Diremxor ""'shall
take into consideration among other things, the pub11c need for the
'proposed service or acqulsltlon, the ability of the appllcant to offnr
service at reasonable cost to the subscr1bers, the SUItabillcy of tne
'appllcant the f1nanc1a1 responsib114tyof the app11cant the ah111tv
of the applicant to perform eff1c1ent1y the service for which- authorlty
is requested ‘and any ob3ect1ons ar151ng from the pub11c hearlng, the
CATV adV1sory commlttee, or elsewhereo" (The statute establlshes a
f1ve member CATV adV1sory comm1ttee to adV1se the Dlrector in- the
‘execut1on of hlS dut1es W1th respect to CATV systems ) "In determ1n1ng

the area Wthh is . to be serviced by the CATV company, the dlrector shall

1
)

take 1nto account the geography and topography of the proposed sfrV1ce
‘area and both ‘the present operatlons and the planned and potent1a1
expan51on of the appllcants' and other CATV companles° | |

| “As to rates, in: addltlon to the precedlng references,,The
- statute proV1des.,f&'TSh B R R R

o "The d1rector shall requlre each CATV company to submlt a

N schedule of its rates and a11 terms..and. conditions. of service in- such

- form and on‘'such . notice ‘as the. d1rector may prescribe. ' The duty of

‘the d1rector shall be ‘to. maintain: survelllance over such: f11ed rates
and terms and. cond1t10ns -of 'service to insure that the rates and terms
:and conditions of service are: fair both to. the pub11c and: to the.:CATV"
-company, “taking into- ‘dccount’ the geograph1c, topographlc .and" econom1c
pcharacterlstlcs of the service area.and ‘the economics: of prOV1d1ng
'CATV serV1ce to subscrlbers 1n the serV1ce a eaoanw;~ BRI

1 : "Any dlsagreement between the d1rector and a CATV company
»Uover 1ts filed schedule or. rates’ shall be resolved by the d1rector
'fafter a: hearlng has been he1d°°°¢f___, R ) b




The Director may promulgate '"such rules and regulations as
are. necessary to carry out thlS chapter, inctuding rules and regu-
~lations establlshlng criteria whlch

"(1) Categorlze CATV companles accordlng to their method
rf . operation or amy otker appropriate criteria;

""(2) Identify general xmqutrements for the de51gnat1on of
service areas;.and

"(3) Govern the qua11ty of the signal requ1red to be trans-
mitted by the CATV system "
The Director also has power to approve Or‘disapprove pro-
| V151ons of contracts between CATV compaales ‘and publlc utilities.
concernlng use of the latter S property (except where the matter is
regula*ed by the FCC or the state public ut111t1es Comm1551on),
“1nspect and examlne records and fac111t1es of CATV companles, with
power to compel attendance of w1tnesses and productlon of records,~”
‘and to cancel CATV perm1ts on a number of grounds--lncludlng‘repeated
-fallure to ma1nta1n 51gna1 quallty under standards prescribed by tne
| 'Dlrector 1nab111ty to prOV1de CATV- serV1ce at reasonable cost; 'and
v101at10n of the statute, the D1rector s regulatlons or the CATV
E company s permltn | b:’ | ; | w‘ |
o ' CATV permlts may be transferred only w1th the consent of
-ffthe D1rector.¢ CATV companies are requared to f11e annual reports
| It should be noted that,prlor to the enactment of thls;f

'Astatute, the Attorney General of Hawali ruled that CATV companles were

\'fjpub11c ut111t1es w1thin the terms ot the exlstlng pub11c ut111ty
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statute. However, Téhere was no provision under that statute, or
under municipal Tegwfatiowm:, which required a CATV system to obtain a
franchise or lic=mse: befors2 commencing operations.

6. Modi=l scatutsss prepared under the auspices of the

National Associatioun of -Ra-fgllatory' Utility Commisssioners. In 1966,




the NARUC General Counsel;‘pursuant to a resolution of the 1965

NARUC Annual Convention,‘prepared a '"Model :tate Community'Antenna
TeleV151on System Act," The Act has many 51nrlar1t1es to the Nevada
1eg1slat10n preV1ously descr1bed {(i.e., the -specific CATV provisions),
and is set forth as Appendix B. .The Model Act provides for certi-
fication of new CATV'systems; regulatory approval of the transfer of
CATV certificates; revocation of certificates for wilful violations;
regulation of rates; control over abandonments, adequacy of service,
and discrimination; requirements as to financial responsibllity, in;'
surance; uniform syStens of accounts; records, reports,and safety

of operations and equipment;'regulatory authority to compel extensions
‘and‘repairs, to grant the right'of'eminent domain and to control the
placement of poles and cables, regulatorv control over 1eas1ng of
'channels by CATV systems from telephone companles, regulatlon of
’securities issues and mergers, regulatory author1ty to compel joint
use of ut111ty poles by CATV systems,’and an Opt]onal pr0V1510n on
control of mun1C1pa1 franch1ses° o -

In'1970 "an Ad Hoc Commlttee on CATV Regulatlon preposed
 to the NARUC Execut1ve Commlttee an a1ternat1ve statute. the 'Model
State CATV Regulatory Surve111ance Act.” The latter act was con-

vs1dered "less ob3ect1onable by the CATV 1ndust”yo” ’The‘principal
.‘d1fference between the Model Survelllance Act and the earller Model
31‘Act 1s that 1n the subsequent prOposal CATV systems are declared not

,to bg publlc ut111t1es"regu1at10n of rate,;ls precluded and no»ﬁ
’vdprov1sio 1s made for emlnent doma1n or a un1form system of accounts.

uProv151ons as to cert1f1cat1on transfer and revocat1on of cert1f1- S

.cates are retained as are prov1s1ons per Alnlng to adequacy of ser- o

o vice; abandonments, d15cr1m1nat1on; records and reports, safety of




operations and equipment,:financial responsibilitydand.insurance,
compulsory improvements or additions, and joint use of other utility
poles. A provision is added limiting the amount of municipal fees.
A copy of the Model Surveillance Act is attached as Appendix C.

7. The Kelly Biilo There have been a significant num-

ber of bills proposed in the New York legislature over the last -
several years° It would be impossible to review_all.of.themo They
vary considerably in-detail, but most resemble one or another of the
regulatory measnres‘previonsly discussedo' The‘Kelly bill?'Assembly
o6700-A in the 1ast‘session;,warrants detailed:consideration on
several grounds: (a)ithe‘approach_taken'is,distinctive; (b) there
'have been seferal ertended.hearings on the prOposalt and (c) the |
proposal is backed by a 51gn1f1cant research effort on the part of
he Assemb;y Central Staff, |
In essence, the Kelly b111 proposes a contlnuatlon of

the present system of mun1c1pal franchlslng, superv151on of such
franchxslng by a newly formed comm1ss1on,'and a serles of restr1c-
'tlons to be 1mposed upon the 1ssuance of franchlses and the act1v1t1es
of CATV operators° Only the h1gh11ghts ot the b111 will be reported
here.‘ The complete text of the b111 (1nc1ud1ng amendments) is repro-
"duced as Appendlx D o I . M _ “ e
i The Kelly bill would be app11cab1e to a11 CATV systems
{;except-those with 1ess than 250 subscribers and those serv1ng only

’4the residents of one or more apartment dwe111ngs under common owner-v
:‘fship or control (including related commerc1a1 establlshments) ne_“
a;ebill is speci‘ically made applicable to CATV systems wh1ch prov;de'!hf

'serv1ce exc1u51ve1y through the faC111t1es of a telephone company




All cable systems would require a municipal franchise
as a prerequisite to operation. Su:h a franchise would confer the
right to use public fhoroughfaresp But the franchise would have to
be approied by a newly cfeated‘State Commission'on Cable Television,
The. seven members of the pfOposed Commission ''shall be rep:esentative
of the broad range of interests and disciplines related to tele-

communications needs inclUding so far as possible, the fields of

broadcasting, educational television, cable television, communica-

tion system regulation and communication electronics and zt least
two members shall represent consumer interests." The duties of the

Commission are enumerated as follows, The Commission shall:

“(a) establish standarJS'for\franchising procedures
and practices of municipalities; . :

"(b) establish standards for provisions to be included
in cable television franchises; ' -

| "(c)“eStablish'guidelines for equipment, service and
safety of cable television systems for use by municipalities;

| "(d) provide advisory assistance to municipalities in
matters relating to cable television; | |

""(e) review and act upon applications for'¢ertificates
of approval in accordance‘with‘such‘standards and as hereinafter
provided; : T T

S " (£) répresent'the interéstSfof the péople‘df the state
before the federal»communicatiOns_commission_and‘inform municipali-
ties of developments at the federal level; - = o

U(g)gconsulf;with;the CéblefteléVi§i6n3induétry,‘ther

‘states and agenciengffthisustate“to pero;egphgf:apid‘and harmonious:

- developméﬂtfdfﬁcable*teleVisibﬁ?s;"i"-
| ";!ﬂIﬁféxer;iéingfits”funétibnfﬁf‘iééuing‘céftifiéates of
'«agprOVa1;~"xheﬁccmmiSsidn%sh311 takeViﬁ£dfCohéidération; am9ngOther

~ things,. the pub lic interest, the sui tability of the applicant, the

| financial responsibility of the applicant, ‘the ability of the applicant

R
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to perform efficiently the service for which authority is requested
and the substantial conformity of franchise provisions with standards
set. by the commission." The following_are disdualified from holding
CATV franchises after the effective‘date of the sta*ute' "any com-
pany engaged in the bu51ness of newspaper publication, publlc utili--
tles, radlo or telev1szon broadcastlng or, production of program
materials for interstate dlstrlbutlon including movies, entertainment
and sporteo" ‘
| There is a grandfather clause.tovproteot existing-oper-
ations. But a certlflcate of approval is required in the event of
amendment exten51on or transfer of the franchise. Furthermore, any
franchlse not exercmsed by "substant1a1 performance" within one year
of the effectlve date ‘of the Act’ would be 1nva11dated ‘and a new
franoh;se_and cert1£1cate of_approval woulq be required. ,
| 'Cahle tele#iSion systemSIQOuid be'required:ew

(1) To furnish'such reporte to‘the Commission as~it§may

require; ; o
| | (2) ‘To pay to. the Comm1ss1on two percent of gross ‘annu-

al ‘Tevenues (subJect to speczfled m1n1ma),

(3) To obtaln CommlsS1on approval for any merger W1th‘
."another organlzatlon-",”«  ' ‘_
B (4) To obtaln Commlssion approval to lease or rent- fios
_reahie;ﬁffb'ibution facxllties or cable channel serv1ce" |
B o (5) To refraln from engaging 1n the bu51ness of manu-h

:facturlng, se111ng, rentlng,,1nsta111ng or. serv1c1ng any "hardware"jjp

l;related to cable operations or subscrlber equ1pment (dlvestlture 1szf'
:»requlred for ex15t1ng Operatlons),vt o U R
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(6) To avoid unjust or unreasonable discriminations
and undue and unreasonable preferences or advantages;
| (7) To refrain.fromlentering into contracts with bt
ing owners that would interfere with existing rights of a :tenant
avail himself of master or individual antenna equipment;
| (8) To provide safe and adequate service, equipment
and. facilities "in accordance with the highest and best acceptec
standards of the industry;"
| (Q)ATo maintain and service its facilities, and to
tain a 1local office available to subscribers;
| (10) To obtain the approval of the Commission prio:
abandonment of all or part of its system or facilities;

(11) To abide by the safety standards of the munic
pa11ty within whlch it operates,

(12) To ablde by rate schedules "flxed by Law or- b;
order'of the comm;551on or by agreement of anylmunlc;pallty and
cai authority,".and'not to collect any rate ekceptuin accordanc.
W1th such scheduleo‘ |

The f1na1 requlrement added by an amendment, seem

‘beeat*fariance Wlth the‘general tenor of the_bill,ewhich is‘to
_frain from'subieCtihg'CATV systeﬁs‘to fuli'public‘utility-regul
tThus,_among other thzngs,‘the declaratlon of " leglslatlve findin
:*eand 1ntent states that CATV ”operatlons must be protected from
 *restra1nt and regulatlon so as to assure the max1mum penetratlo

g_cable telev151on serv1ces to homes 1n thls_state as napldly as

nomlcally fea51b1e, that mun1c1pa11t1es could beneflt“from valu

'educatlonal and pub11c serV1ces through cable telev1s1on system

ST -122 -



and that cable television is in a period of rapid growth and corpo--
rate consolidation and many municipalities lack the resources to pro-

tect subscriber and public interest in franchise negotiations."

BRI L



- V. Municipal Regulation of Cable Television

Most local regulation of CATV systems has been undertaken
pursuant to the franchises of municipal authorities, based on their
‘power to control access to public streets “and thorough;ares within
their boundaries. Here there is much wider variation and much greater
uncertainty.

A. Municipal Franchises Generally

In numerous cases, local franchises have been held to'be
invalid: scmetimes because franchising procedures, prescribed by
state statute, were not followed° sometimes because the CATV system
(not be1ng a public utility under state law) was not e11g1b1e for a
franch1se under the pertinent state statute; sometimes because the
franchise, in imposing a'variety of regulatory conditions :was held

~— to exceed the author1ty of the municipality over its streets and
invade the regulatory prerogat1ves oF the state government under the

police power~ and in one recent case (Wonderland Ventures) it was

held that- a franchise fee on the gross receipts of a CATV system:was
~ invalid as a tax on“the revenues of interstate’tommerce. Ali but the
last decision involve rulings'on issues of state law, and on each it
is posszble to find dec151ons tovthe contraryof Some states have,
Astatutes author1zlng mun1c1pal franch151ng of CATV systems and inu

‘some caseu;'lmp051ng 11m1tat1ons and procedures.3“

B Franchises in New York
In New York State, the courts have held that CATV systems
are e11g1b1e to recelve franchlses from mun1c1pa11t1es for the use of

the1r streets anq that the attachment of regulatory cond1t10ns does‘

-
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not invalidate the franchise. But the courts also have held that, if
the CATV system transmits its signals through the facilities of a duly
franchised telephone company, rather than through its own lines, the
CATV system need not obtain a franchise from the municipality in
which it is operating.

Franchises in Nen York State are required by iaw to be
non-exclusive, and there are provisions.requiring_that the award of a
franchise be preceded by notice and_a'public hearing,

1. General franchise provisions. Municipal franchises

vary greatly,‘but mostmcontain certain common:provisions.'(The term
nfranchise" is used in its broadest sense;ktoocover any license or

permit to.uSe public thoroughfares.) The followingrgeneraiizations
are based on an examination of 18 franchrses, submltted as. representa-

‘tive by the New York Cable Telev151on ASSOC1at1on.

a. Franchise term. Of the 18 franchises submitted only
31x--or one- th1rd--had def1n1te terms running from the effective date
of the franchlse: .Olean‘(IOzyears), Moreau (IO.years), East Fishkill
(10 years), Haverstraw (25 years),. C1cero (30 years;, and Penn Yan (30
years). Another flve franchlses had terms wh1ch were somewhat less
jdef1n1te but reasonably ascerta1nab1e. Geddes (15 years from date first
chstomer 1s prov1ded serv1ce), Onexda (1n1t1a1 term of 10 years, followed
by succe551ve terms of 10 and S years at optlon of the company),
Schenectady (two success1ve ten year terms, unless contrary not1ce 1s.
given by elther party one. year before end of first term), New wlndsor,;'
.(1n1tia1 term of 25 years, renewable by town for an add1t1ona1 25 years),

Lake George (1n1t1a1 term of 10 years, renewable by company for an




additional 10 years, with rates subJect to renegotiation and possible
arbitration at t1me of renewal)

The remaining seven franch1ses have terms described in
language of varying degrees of vaguenes; and comp’ex1ty. The Auburn
franch1se, with an 1n1t1a1 term of 15 years, provides:

"In the event this 0rd1nanc is strictly complied with
by the Company, and the relat1onsh1p een the Company and City is
found to be mutually advantageous, e sa1d Company shall at ‘the ex-
piration of the time set in this Ord1nance be entitled to a renewal
of the Ordinance under similar terms and. cond1t1ons to be. arrlved at
between the parties at that t1me.V1:(i ~

’m

The Groton franchlse Wlth an initial per1od of 10 years,

provides ‘that the “Grantee shall have the first pPrivilege of being
) \" . .
granted an extension of this frano%i§e~for‘aafurther'term of five years
. . J

.on such terms as may be agree%/uionobetween the Village and the

:arantee." The P1ttsford franch1sez ”m“h ‘an- 1n1tlal term of 20 years,
provides that, upon notice fromrthajgrantee, the mun1c1pa11ty "will
negotiate with the grantee fod a renewal o1 extens1on of this franch1se
And the Jamestown franchise, w1th a 15 year 1n1t1a1 term has a s1m11ar
provision that, upon notice from the grantee ”the partles (W111)
commence negot1at10ns 1mmed1ate1y‘the§eafter in good faith look1ng to a
further exten51on (of the franchlse) uﬁbn mutually acceptable terms

: SR
"It is possible that these four rene& leclauses all are too Vague to

'effect extens1ons of the franchlses bevondathe1r 1n1t1a1 terms over
the 0pp051t1on of the mun1c1pal1t1es 1nvolved | ERE |

i However two franchlses--for Gates and Greece-~are more
spec1f1c : Both are for 1n1t1a1 20 year terms and both prOV1de that 1f

after not1ce and negot1at1ons the part1es are unable to agree upon a 3*'”'




renewalv an arb1trat10n panel "shall be duly empowered to arbltrate
the respect1ve d1fferences of the part1es.ﬁ
. "Wh11e thls panel shall not be considered an .adjudicatory

{body, it shall operate under the rules of evidence and shall submit a
formal report of its findings to the grantee and grantor. “Renewal
of the Ordinance shall be for a perlod of twenty (20) years in the same
-form as the instant Ordlnance "o c , :

| The Corn1ng franch1se is wholly 1ndef1n1te as to duratlon.

b. Franchlse exc1u51v1ty. Only about half of the. |

1franch15es examlned (10) expressly prov1de that they are non- exclus1ve‘
‘None purports to be totally exclus1ve However, one franch1se (New
.W1ndsor) proV1des that areas be1ng served by the franchlsed CATV system'
twould not be franchlsed to other systems—-although areas not served
could be franchlsed to others 1f the franchlse holder, after not1ce,
;dld not extend serV1ce to- ‘such unserved areas. B |

“C. Franch1se fees. Franchlse fees, normally expressed

‘as a percentage of gross revenues, vary cons1derab1y For the lo rran-

chlses examlned the range 1s from zero to 6%

,;Zerom,'East F1shk111 ($500 per year)
1% - Corning, Groton S .
-+ 2% - Penn:Yan,' Jamestown'
2,5% - Cicero- (flxst 8: years) ‘
3% - Cicero. (latter 22° years), 0ne1da Moreau (plus
- single payment of §4,500), New W1ndsor -Auburn,.
~ . Schenectady (first & years) ~ | .
4% - Schenectady (second 5 years), Olean f"“”"'
. 5% -. Haverstraw,. Geddes, Greece, uates, P1ttsford
6% - Lake George _ IR .

Heaever, there are var1at1ons 1n addltlon to the st1pu1ated

percentages,‘ These 1nc1ude (1) the base (some 1nc1ude all gross rece1pts, f‘

most are l1mited to: gross montbly rentals and exclude 1nsta11at10n charges),

(2) the presence or absence of dollar m1nima (for one or more years), and




(3) the presence or absence of ”favored nat1on“ clauses (g1v1ng the
~ mun1cipa11ty the beneflt of a hlgher franchise fee if one is grantedw
elsewhere in the county)

d. Rates to.subscribers@ Of the 18 franchises ex--

amined, only seven contaln wholly f1rm rate comm1tments (to remain in
effect absent mutual agreement between the mun1C1pa11ty and: the CATV
system to change rates) Conszderlng only the bas1c 1nsta11at1on and

: monthly rental charges, these are

| Installat1on Monthly Rental
Corning . . RERPR $19 95-, o $4. SO‘_'
Haverstraw = . L _ 10.00" - 5.00
‘Jamestown S ‘ . 30.00 . 4.90
Moreau = - S B 25.00 - - - 5,00
Olean | SRR - 16,50 _ 5850 o
Penn Yan . - - - 18.00 : - 5.50 ; -

Pittsford | R ;_y 20, OOb R 5. OO '
] p One add1t1ona1 franch1se C1cero proV1des that unspec1f1ed
rates W111 be f1led, and that - these Wlll not be SUbJeCt to change wlth-
~out town approval Z;VV?ifv-%ffY;7"[f€f;,ﬂ,_ ‘.7’ ,
| FR An add1t10na1 seven franchlses conta1n 1n1t1a1 rates, bbt

1nc1ude 1n them varlous mechanlsms for change°

Installat10n‘b\~\ Monthly Rental

Auburn 5 TR s fﬂ$15 00 to $20 00 R $5. 00,

East F1shk111 e 00 20,00 4,85

‘Gates. -;“2“* o jTO (1n cabled areas) - 4.75

-Geddes . A $10 00 . 5.00
Greece.”-,.,y‘_‘;'_ S ‘thO (1n cabled areas) oo 4,750
Grotonr . . - «-mifﬁj».w,‘g}‘ . 25.00 " Sl 8,50 e
Lake George';aggdﬂ‘~].;‘"ﬁﬁf' 15 00“yJQj[;AQ"ujpyr5 00 o

Auburn “‘"Rates charged by the Company
and’ 3es1gned to. meet’ all: necessary costs’ of the serv1ve, including a
‘fair: rate of .return on’the cost,: operat1on ma1ntenance, deve10pment

o;shall be fa1r and reasonableiff':“

‘and- replacement of its propert1es under’ eff1c1ent and economical manage-reh
ment. . The: Company agrees that it shall be. subjsct to all. authorlty now .
T hereafter possessed by the C1ty, or. any other regulatory body having[j{',




- competent Jurlsdlctlon to fix Just Teasonable and compensatory tele-
vision signal distribution rates. (The irnitial rates) shall remain in

effect until changed or modified in accordance with the general standards
- set out in this section... The Company...shall serve upon the city any
(changes in its) schedule of charges at least 30 days prior to their
effectlve date."” S

East F1shk111 Rates shall be reduced 1f the Company provrdes CATV
service to another town in the same county at rates lower than those
.specified. '"Any increase of the maximum charges...shall first be
approved by the Town Board...and such increase shall be permitted only
upon a showrng of nece551ty based upon 1ncreased costs,;

_Gateso A "change (up or down) in the basic prlce will be permltted
upon thirty (30) days' written. notlce by the grantee...if the cumulative
percent change in the price is not more than the cumulative price change
- in the cost of 11v1ng as measured by the official standard of the United
States,'", using December 1968 as a base. . I1f the. grantee proposes a
greater change in price and the mun1c1pa11ty disapproves, the Municipa-
lity's Executive "will hold an administrative hearing (at which the .
rules of evidence will be followed)...at which time the grantee and the’
Municipality's Executive will offer evidence to show what a fair price
should be. The test of a fair price will be the prlce which will pro-
duce a fair rate of return on the value of the 'total investment needed
to provide CATV: service to subscribers in Rochester at the time such’a
determlnatlon is made. - Further, ‘a. fair ‘rate of return is defined as.
that rate of" earnlngs whlch will enable the: grantee ‘to. ma1nta1n its
credit and the integrity of the. value of its capltal ‘and permit the: ‘
“grantee to attract capital in the market place at ‘reasonable cost rates
in competition. with other- compan1es with similar risk characterlstlcs
~for a reasonable time perlod in the future.  The total income or return
available to pay for the iuise of such capltal will not be more or. less
~than the rate of income earned by other investors in similar or com-
‘Vparable companles W1th correcpondlng rlsks apd uncertalnt;esg.. | '

- - C "IF in’the future, the State of New York or the Federal S
'.Government regulates the rates of the grantee . for ‘the service prOV1ded
~for.in this license, this section- ‘shall be of no effect during 'such
‘state or feoeral zegulatlon to the extent of any conf11ct therew1th "

. Geddes. "Rates chargeu by the Company for service hereunder shall be
-Ffair and: reasonab1e°\ The : Company agrees that it shall be subject t0'**
all authorlty now or hereafter. possessed by the. Town, or any .other
‘regulatory body. having ' competent Jurlsdlct1on, to fix just, reasonable
- and compensatory television. signal distribution: ratesovquhe initial -
~rates 'shall not be increased without. approval of the Town Board; but
;,the Board ‘will not: unreasonably wlthhold its: approval for 1ncreases

in the rates 1f condltlons warrant the sameoﬂy~ 2 R :

‘fGreecea .Same_as_Gatesq;gfa;,fhir
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Groton. "The rates and charges established by ‘this franchise shall
‘not be 1ncreased without prior approval of ‘the Village Board of
Trustees. ~Such increase shall be permitted only if increased costs
of‘operationvshowssuch increase to be ‘reasonable and. necessary.,"
Similarly, the rates and charges may be decreased by the Village
Board provided such decrease shall permit the Grantee a reasonable
proflt OT return on his 1nvestmentg‘~‘ . ‘

‘Lake George° :"Any increase in the maxlmum charges must first be
" approved by the Town Board..., and will be. perm1ttcd if 1ncreased
costs show 1t to be reasonably necessary." . _ . :

| There are no rate prov1sions in the New Wlndsor Onelda
or Schenectady franch1ses, although the latter requlres the Company tn
fUTDISh the City a schedule of ‘rates. . |

Most of the franchlses Wlth rate. prOV151ons conta1n speC1f-

‘1cat10ns for rates in add1t1on to the bas1c 1msta11at10n and rental
'charges quoted above. Some are quite crypt1c and- others qu1te exten-
sive (cover1ng ada1tonal sets, removals,'restorals and the 11k ) Some
;perm1t rates to be negot1ated w1th commerc1a1 customers, and in some
r‘1nstances (notab y 1nsta11at1ons beyond a prescrlbed dlstance from the
i,ma1n cable), the 1nsta11at1on charge 1s to be based on cost to the-

HlCompany

Proh1b1t1ons g 1nst d1scrrmunat1on.; Perhaps the‘,
most comprehen51ve proh1b1t10n agalnst d1scr1mrnat10n appears in the
K-Auburn franch1se S L R

o "The Company shall not, as. to rates,.charges,'serv1ce
‘faC111t1es, rules, regulations or in. any other ‘raspect, make ‘or grant<
~any preference or advantage ‘to. any person,anor sanect any person to
frany prejudlce or d1sadvantage.g2 ‘

S " "The Company shall f11e w1th the C1ty Clerk a statement of
1ts pollcy for extendlng service to, sparsely settled: 'sections within the:

-'C1ty.; ‘Such: pollcy 'shall not" d1scr1m1nate w1th respect to ‘any app11camts‘:

“so. that all appllcants W111 be . ent1tled to servxce at the same ‘rates as.
,app11cab1e to all: users.";”:.t. . S

The substance of the f1rst paragxaph 1s repeated 1n a




number of other fnmmil"‘es, but sabject almzys to- qua11f1ca:t1on° Thus,
as to Gates, Greece zmdi Pittsford, the framchlses, though contaln1ng
general anti-discrimimation clauses, provide that ™any area W1th1n”the
Municipality with 68 ‘homes per'mile-of system may‘be‘added‘to thehtf
-lsystem on a schedule that is conven1ent and reasonable to sa1d grantee "
‘As to Geddes, Penn Yan, New Wlndsor and Schenectady, the general anti-
3d15cr1m1nat10n clause is: followed by a prOV1so to the eFfect thath
nothlng in this permlt and franch1se shall be deemed to proh b1t the
'_estab11shment of ‘a graduated scale of charges and c1a551f1ed rate 3
schedules to wh1ch any customer com1ng W1th1n such class1f1cat1on would
be ent1tled " In addltlon, the latter franchlse has a speC1a1 prOV1s1on'
perta1n1ng to unserved areaS"5 |
‘ | ‘"The Town- Board recogn1zes that 1t may not be feas1b1e to .
.prov1de service to all areas of the.Town simultaneously, due .to economic .
considerations. ‘Therefore, ‘the: Company-shall have the" r1ght to deter-
mine the order in which it will provide service to various' geographlc
locations within ‘the Town. ‘However,: ‘'should the. Company fail to provide
service to any locations’ (w1th1n ‘two. years.of the franchise date), -and:
should ancther quallfled firm offer to.serve such’ locations in accord-
ance with the terms:of this Contract, the Town ‘shall motify the Company
~din writing: that it has xmeceived: suth.an offer. . The Company skall then
“have six months from tis=idate of such:. not1f1ca110n 1n,wh1ch tm prov1de
~service. to the: locatramsﬁgpec1f1ed If such service s not cmmmenced
within ‘said:six-month ‘pe=fod, the Town ' ‘may contract: for service in the
aforement1oned locatioms:v1th any Firm it may select "
In 11eu uﬁlmmtl dlscrmmmnatlon clauses, some frau-hlses
s1mp1y requmre serv1ceatnrall who &e51re 1t°u The Jamestown franch1se,
.for example prov1des ‘ﬂnzantee shaIl be requ1red to permlt any .

71nd1vidua1 or corporatamm.to have access to the serv1ces of the holder

of th1s Franchlse subJect only to the payment" of st1pu1ated charges.»fff”
The Groton franch1se 1s 51m11ar. However,'there are qualif1cat10ns in

vother franchlses. The Lake George franchlse states°' ”D1str1butlon
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facilities w1ll be installed in those areas of’ the Town which are
populated, or have a populatlon dens1ty of approx1mate1y 40 homes ° ‘per
lineal mileo”l The Moreau franchlse contains a similar qual1f1cat1on°
The population den51ty exclusion is 60 dwellings per l1nea1 mile in
the franch1se of East F15hk111 |

-The Cornlng franchlse 51mp1y requ1res'thatﬁthe‘franChisoe
shall supply CATV "serv1ce to al1 persons des1r1ng the serv1ce offered
'1n any area of the City where said. cable is 1nstalled" upon payment of
st1pulated chargeso The Schenectady franchlse requ1res serv1ce to
re51dents "wherever pract1cable°"_ Four franchlses are silent on the
subJect of dlscr1m1nat1on and duty to serve°‘

One franch1se prov1s1on wh1ch bears on d15cr1m1nat1on, and
the duty of the Company to serve, ‘is that enabllng the company ‘to promul-
/gate‘rulesai In the Geddes franch1se,_for example, the,Compamy:has.the
‘authority ~“”tl7i:3’ ?Y-l *“w‘fg]‘°*’ I AN
) ,,_@,_h, _L "to promulgate such rules, regulathns, terms and cond1t1ons
governing\thejconductgoffits{business;ashshaﬂl beureasonably%necessaryfto
enable*the-Cbmpany;toJeXerciseuits rights and perform its: obmigations-~
‘under. this permit’ .and. franchise, ‘and to assure. am. unlnterrupted ‘service-
to each and all of its: customers. ProV1ded however ~that. such’ rules,
regulatlons ‘terms and. conditions shall not - be in conf11ct with the pro-
visions: hereof or. of laws. of the:State of New: Yonk, -and shall, where - ,
app11cab1e, be. subJect to. approval by the regulatory body, local State
or Federal haV1ng Jur1sd1ct1on over the Company ’S! operat1ons‘

B ‘ | The Auburn and Penn Yan franchlses are 31m11ar, A more -
abbreV1ated prOV151on appears in the New NandSOa and Schenectady fran-

ch1seso ‘»w__:'”‘

f Free serv1ces and fac111t1es,_ Of the 18 franchlses

exam1ned 14 prov:de some form of free or reduced-rate serv1ce to schools

or mun1C1pal bu11d1ngs or both The general pattern 1qc1udes, as a“
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“minimum, waiver of monthly rental charges for one or more "drops" at

schools. |
One fran-hlse (East F1shk111) also provxdes for a 30%
Teductlon in rates for certain elderly personso

Seven franchlses prov;de:for provision of a channel for

commun1ty or educat1onal use,

Olean, .channel to be made "avallahﬂeoooto the sub—-

scribers in the €1 ty of Oheano"

D

: Haverstraw' channel to be made avaalable for "mun1C1pal
and educatlonal closed c1rcu1t programmlngoﬂ‘ ‘

One1da'k no . charge Mfor- transm1tt1ng any education program
“now. contemplated or hereafter to ‘be made ava11ab1e°"

on any channe’

. JEast F1shkLll system ‘to. be made "avallable to ‘the Town in~
accordance with reasonabfe rules and regulatlons " wzth the Company ‘to
furnish studlos and equlpment . R

' e C1cero" reservatlon mf "one channel and the requlslte
faC111t1es fo Iocally oznglnated'educat1onal ‘programs. "

o : MoreaU°‘ regp1rement of "fac111t1es for transmlttlng local
ch1c events and Ifalrsem.3y~ A IR .

Lake Geor'e. re ulrement of one "closed c1rcu1t channel
q o

for exclus1ve conmun1tyamse e

W1th the exctptlon of thexﬂnelda‘iﬂﬂmchlse--wh1Ch 1s,f'

amblguous as to the natuae of the CATV operator“s obllgatlon—-none of

- ‘-n‘

these franchlses are clear on whether the channels w111 be furn1shed:free
of charge, although SUCh is the probable 1ntento h _
| ‘ A number of franchlses also provzde that the CATV system s

poles may be used w1thout charge, for town pollce and f1re alarm systems°

g, Schedules for constructlon and operat1ono The

franchlses vary w1dely as to the t1me at thCh Constructlon and seTV1ce

iljshall commence';'
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' Jamestown: franchise is void if no pole attachment agreement
is obtalned within one year of date of franchise, or if no construction
is undertaken w1th1n one year of FCC microwave approval of three in-
,dependent New York City channels._

S Greece construct1on shall commence w1th1n 360 days after
procurement of pole attachment agreements and necessary consents from
the FCC to carry dlstant 51gnalsa

Gates.. ‘'same . as Greece.

Moreau. 1nsta11at10n shall ‘commence within 30 days after
~obtaining microwave authority from FCC and- consummatlon of pole
attachment agreement w1th ut111ty companles.. ;

o One1da vserv1ce sha11 beg1n w1th1n 15 months of franchlse
execution. :

Ha.vaerstrawu constructlon shall commence w1th1n 6 months of
' pole attachment agreements and continue "W1th .due d111gence until
.complet1on " ‘ ‘

_ - Lake George constructlon shall: be commenred within one
year of" fran'hlse date and service: prov1ded ‘to customers not later than
February 1, 1971 (date of franchzse 1s December 31, 1969}

- Schenectady~ app11cat1on shall be made to FCC for microwave:
; author1ty W1th1n 60 days, and construction shall be commenced within
< 15 months of effective date of franchlse° \ ; .

_ _East F15hk111 ‘'service sha11 begln wrthln twelve months
{after emarut1om of franchlse.-‘ T , | t .

’ : C1cero 1nsta11at10n shall be commenced w1th1n 90 days after“
‘feffectlve date o ifranch1se and exten51ons and serv1ce sha11 be pursued
;W1th ”due“dlllgence R , : R AR

_ S New Wlndsor 1nsta11at10n sha11 commence W1th1n six months
a after complet1on of’pole attachment agreements, and service shall be
“'made’‘available: W1th1n ‘six ‘months: from:. the :date on which construction is
“begun or W1th1n two years from the date of ;he franchlse, whlchever is
\-earller. R o : : Co R

| QEQEEE SystemWShallfberinQOperation within nine‘montthfroﬁi"‘
franchrse dateow R SRR o R R .

Geddes..serV1ce sha11 beg1n w1th1n 18 months after the com-

,pany has obtalnea all’ necessary ‘local, state; and federal authorlzatlons,_f’

_flncludlng approval ‘tocarry proposed d1stant 51gna15 and pole attachment
H}agreements w1th ut111t1es°3_;qn_yh:_ ST . ST L . t




: Pittsford: construction shall commence within 360 calendar
days after procuring the necessary pole- -line attachments and necessary
consents from the ECC to. receive signals. o : ‘ -

01ean.-serv1ce shall commence w1th1n six months of. executlon
*\of franchlse agreement._‘

Penn Yan: franchise shall be contingent upon execution of
pole attachment agreement ‘with utility within 12 months. of date of
*ranchlse, and constructlon w1th1m.18 nonths.

: , Auburn. service shaIlnhegln w1th1n one year"of the effectlve
@ate of the FTranchise, or within ome year ‘after all mecessary permits
and authorlzatlons (1nc1ud1ng utlﬁﬁty attachment agreements and micro-
wave authorlty) are rece1ved ‘whichever is 1ater.

,Corn1ng. none.

’In con51der1ng the effect1veness of these= requlrements, con-
s1derat10n must. be glven,to the pm@ulatlon dens;ty exclusions,, and othe
quallflcatlons, noted above 1n¢wwns-ctlon w1th anti-disscrimination- pro~
wzsnnns, Also, 1t should be" noted“that prov151ons pertaznlng to the‘
nn1t1at10n of . CantTUCLLUH, oT EvelL LnevconmEntem“ﬁiaﬁf sﬁxvictgfusually
are. not accompanled by prov151ons governlng'the extensaon of serv1cc to

all ‘areas. inc the franchlsed terrrtoxy.

‘h Constructlon anduma1ntenance of LN - systems.,QIn::”

general the franchlses requ1re that the CATV system‘nse the poies of
-ex15t1ng ut111t1es where ava11ab1e, and 1f addltrenal poles are necessary
that ‘the CATV system obta1n mun1c1pa1 approval for ithe constructxon of
;such“poles._ Fac1l1t1es are requlred to be constructed‘zn such a way as.

-

:not to obstruct trafflc or 1nterfere w1th use of publlc ways, and 1n

‘»some cases, underground'ng 1s mandated:where,other ut111t1es are requlred

d-to place the1r fac111t1es, underground-s The CATV system 1s resppn51b1e
'dfor the expense of any repalrs 1ts rnstallatlons may requrre to be made
_to pub11c prOperty and for the expense of relocatzng 1ts fac111t1es 1f

fnecessary to accommodate changcs 1n mun1c1pa1 fac111t1es. ‘~-uhf;d]]~ﬂ7 fg

.\)
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Constructlon generally is requlred to conform i ‘the Nat1ona1

Electrlc Safety Code and all state and local 1aws, In :addittfesn, some

franchlses specify the type and placemen of facilities; =md a few require

oy

1ties [Haverstraw,

that resldent employees be avallable to repa1r CATV faca
Greece,}Plttsford“ Gates) A number 1mpose such general Teguirements as
that the " system shall be “malnta1ned in sa1e condltlon" (szn1ng),

',1nstallat10ns shaIl be "of permanent nature, durable amdhanu*aﬂled in

:accordance with good englneerlng practlce" (Lake Geomggg“ %#e CATV system E

shall be 1nstalled and malntalned "1n accordance w1th‘tha aagawst standards

:of good eng1neer1ng practlces" (Clcero), the system ssheafli

meintain "high
qua11ty standards preva111ng in ‘the teleV151on cable lmmucgry"(Penn Yan);
fac111t1es shall at all times be kept and ma1nta1ned.xmxm:aaxe, sultable,
substant1a1 cond1t1on, and 1n good order and repalr" (Gtas,, @keece,
_}Plttsford) The Oleam, New Wlndsor and Schenectady framnmmaes 1ncorporate

*‘language from varleus of the prev1ous examples.

"fi. Serv1ce sta“dards programmlng and T eRE '”haspects;y

erf the l8 franchlses exam1ned lO spec1fy the m1n1mum n‘ ex~mf channels

“requ1red of the CATV system. ‘_"

.‘[Slx.,{ﬁg”Groton R ' o | ‘

'j‘“Nlne",‘ﬁOnelda, Penn Yan (six. from western Newr ﬁork and three
B . “to be: 1mported by m1crowave) . _
-;Ten",‘«:Cornlng

“{Twelve i;Jamestown Auburn (1nc1ud1ng one educat1onal),
Ca .. Olean: (plus ‘FM), ‘East Fishkill (plus FM; also
S 0711 of 12 channels a551gned to. spec1f1c statlons)
- gFlfteenrzGeddes (plus FM) - |
kﬂlTwenty “Lake George - (1nc1ud1ng 9 as51gned to::s Tfled ,
L . telev151on 'stations;"one channel for time, weather
zand pub11c service. announcements,‘one:dmannel for
news t1cker, and one channel for communlﬁy use)




r" ‘

o

.Seven franchises require the carriage of.all local signals
(Gates, Geddes, Greece, JamestQWn, Oneida,Pittsford;:Schenectady), and
one’requiresjthat, if distant signals are imported, all.lecai.signals shal'
be carried (Corring)> ‘Three franchlses prosc;1be pay telev1s10n (Jamestow,
Olean and Schenectady), and one (Olean) pTOhlbltS as well- (1) orlglnatlon
(except automatlc unsponsored t1me and weather), (11) advertlslng (except
as such is 1nvolved 1n the retransm1551on of broadcast telev151on 51gnals)
and (111) dupllcatlon o 'the local telev1sxon statlon (to the p01nt of
permlttlng cancellatlon of the franchlse if the local_teleV151on station
is forced off the alr) | | | | | |
In‘addlt;on, a'number ef franchlses expressly requlre 24 hour
oncration so‘that‘televisien signals can be recelved at any t1me (Olean,
ake George, Onelda,‘East Fxshklll)

- CAviry ~n
g AN

'Slx of the 18 franchlses examlned requlre that the CATV system be capable

of color transm1551on ‘at least "where techn1cal y fea51b1e" (Olean,y,

Onelda, East F15hk111 Greece, Gates, Plttsford) F1ve 5pec1fy that a

~-local offlce be malntazned to rece1ve complalnts (Haverstraw Penn Yan,‘

ijreece, Gates, P1ttsford) : S1x xequlre prlor notlce of any 1nterruptlon

in serv1ce except 1n the case of emergency (Auburn, Geddes,,Penn Yan,7
‘,Dlttsford Gates, Greece) Several state, 1n general terms, that receptlor

*'by non subscrlbers shall not be subJect to 1nterference (Moreau, Lake

e]George, Schenectady) and a few spec1fy that 51gnalhqua11ty shall conform f_

(huto FCC standards (Gates, Greece,yplttsford) But technlcal spec1f1cat10ns

";are more detarled 1n some franchxses. Thus, the Onexda franchlse requlres'

 inter a11a"ﬁ




“"Radiation from'the system shall be 1less than the following:

a. € to 54 mec. | 15 mic¥ovolts per meter at 100 feot
b. 64 to 132 mc. 20 microvolts per meter at 10 feet
e c. 132 to 216 mc. 50 microvolts per meter at 10 feet:

d.\216-mc. up | - 15 microvolts per meter at 100 feet

"Radlatlon shall be measuzed in accordance with sub- -part B
of the Federal Communlcatlons Commission's specifications, paragraph
15.161.

, "The system shall prov1de a signal of no less than 1,000
nrcrovolts per meter across a 300 ohm termination at the point to whlch
the receiver 1s normally connected on all utlllzed channels

"The system amplltude VS frequency response shall not vary

‘more than 2 dec1bels -across the. 6 mc band W1dth of any te1ev151on channel

utlllzed

"“The signal to noise. ratlo on . any telev151on channel ut111zed
shall be no less than 40 db. ,

"60 cycle hummodulatlon shall not exceed 2 percent

"Cross modulatlon effects on any channel shall be at least

40 db. below the p1cture carrier level.

"All measurenents shall be made 1n accordance with good

: ~a 1
ag pravua.\.v._ _

Detalled spec1f1catlons of a 51mllar character are 1nc1uded '

o

§1n the Olean franchlse and spec1F1catlons of ‘a somewhat dlfferent

xcharacter are 1nc1uded 1n the Cornlng franchlse.* See Appendlx E _.The -

;;Clcero‘ and bast FlShklll franChlqu refer to eystem spec1f1catlons. but

'none were attached to the documents examlned

—

Most franchlses do not contaln detalled technlcal spec1f1-

cations.t They prov1de 1nstead for serV1ce qualrty in- oeneral terms ThUs,

‘*'the Plttsford franchlse prOV1des ’:_:;3 o }‘

o‘ "The grantee shall.‘--h

(1) Produce a p1ctvre meetlng all techn1c1a1 standards

f;gggicrlbed or to be prescrlbed by the rules and regulatlons of (the i:"
o Vo _ e | |




- (2) L1m1t failures to a minimum by 1ocat1ng and correctlng
malfunctions promptly. .

(3) Demonstrate by instruments and otherwise to subscribers
that a s1gna1 of adequate strength and quallty is belng delivered.

"The grantee shall render efficient service, make repairs
promptly, and interrupt service only for good cause and for the shortest
time pos51b1eoo." - _

The Greece and Gates franchlses are 51m11ara
‘The Groton franchlse prov1des that the grantee shall furnlsh

‘ - Y"a wire service- capable of produclng as good a quality of
telev151on picture or reception as may be practlcable from time to time,
and shall make all reasonable and practicable betterments of said services
as improvements in the sciencies of the carrying. of -television 51gnals
shall warrant, as well" as in the elimination of radlo mterference°

The Lake George, East Flshklll and Moreau franchlses are
similar. . More abbrev1ated general serv1ce standards appear in the
franchlses of Penn Yan, New wlndsor, Schenectady and Haverstraw,

The Geddes franch1se prOV1des..,‘f-:

: . ”The Company shall ma1nta1n and operate its. system and render
'»eff1c1ent service in ‘accordance with the rules and ‘regulations as are, or
may be, set forth' by ‘the -Board ‘as provided for: in- Sectlon 12 of " this"

.. resolution, ‘or by any- regulatory body," State or Federal hav1ng Jurls-
dxctlon of the Company s- operatlons.fpyc. o ,

‘ ‘"Sec 12000 The rlght is’ hereby reserved to the Town to- adopt,
in addltlon to the provisions herein contained and existing applicable
ordinances; -such ‘additional regulatlons :as it shall find:necessary in the
 exercise of the police power, provided that such ‘regulations, by ordinance

or otherw1se, shall be reasonable, ‘and 'not . in conflict with the rights
‘herein granted and shall not be 1n confllct w1th the laws of the State
of New York " .

The Auburn franchlse 1s s1mllar,'ﬂ:ﬂ}
No general serv1ce standard appears 1n thc Clcero or.

Jamestown franchxsesa, The Onelda franchlse contalns a clause proscrlblng

f351gna1 aegradatlon°7 "
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Several franrhlses contain: add1tlona1 prov151ons of 1nterest
in relation to maintenance of service. After requ1r1ng f;ervl,( i1,
daccornlnoc vith the bost accepted standards of the industry, so as to
pr0V1dc its sub,crlbezs with the hlghest possible level of quallty and
re11ab111ty,” the New Wlndsor franﬁh1se provides that |

"At such tlme as certaln standards are established by a

Federal and/or State regulatory agency for perfermance of cable telev1sion“d

. systems, then the system 0perated by the Company 1n the Town shall comply .
,W1th ‘such standards." : L ,

The Olean franchlse, in addltlon to. the detalled techn1ca1
spec1f1cat10ns noted above, prov1des
| "Cxty may employ a representatlve of a recognlzed natlonal
anufactur1ng company or an independent CATV consultant of recognized
~stature within the industry at the sole expense of the Company. to.
inspect in the presence of City employces and Company employees the
techn1ca1 operatlon of the phy31cal facilities of the Company '
a,,The person so employed w111 render.,,a report as to the
_.adequacy of service being rendered together with recommendatlons as to-
their 1mprovement.°o,The Company agrees to take such action as is .
recommended in the repoxt w1th1n a. reasonab‘e time after rece1pt of a
‘copy thereofoa;”‘; : : :

The Moreau franchlse, in add1t1on to the general serV1ce
1=standard noted abovep prov1des that, at the optlon of the town a clause
.‘may be: added to the franchlse requlrlng ”prompt and d111gent steps” by
‘fthe Company to remedy “any complalnt of sub standard 51gna1 or receptlon
"or of 1nterference w1th 51gna1 or receptlon ‘e1ther by a subscr1ber or jff'
‘non subscr1ber”4w1th1n 96 hours, 1f not remed1ed w1th1n th1s t1me the\‘
;complalnt must be subm;tted to a ”LATV Grlevance Commlttee", wh1ch w111
have authorlty to determlne the source of thenxm \1a1nt and to requlre S
ythe CATV Company to remedy the 51tuat10n'”w1th all due d111gence" 1f

~"‘caused by 1ts fault




"In the event ‘that said problem is of such aggravated
nature as to ser1ously impair complainant's reception, and an unreasonable
length of time will be required to remedy the 51tuat10n, (the Company)
agrees that during this per1od (a) if complainant is a subscriber, all
rental fee shall be waived, and (b) if complainant is a non-subscriber,
free use of the system shall be provided until the condition has been

—~—~~alleviated."

"

k. Service standards: innovation. As noted above, sevcral

franchises provide, in general temms, for improvements in the CATV system
to match advances in the art. In addition, several franthises (Greece,
Gates, Pittsford) provide:

"It shall be the policy of the Municipality liberally to
amend this franchise upon application of the grantee, when necessary

-to enable the grantee to take advantage of any developments in the field
. of transmission of television and radio signals which will afford it an

opportunity more effectively, efficiently or economically to serve its
customers. Provided, however, that this Section shall not be construed

'to requirc the Mun1c1pa11ty to make any amendment or to prohlblt it from

unilaterally changing its policy stated hereln."
The same franchlses contaln these prov1s1ons

'"The grantee shall at all t1mes durlng the 11£e of the franchis

- he bUDJéCL to all Jawiul CJLUI.L.LDC of the pU.I..I.L-C pPOWeT uy Lu.L. uuu.u.;.yal.u.y
~and to such reasonable regu]atlon as the Mun1c1pa11ty shall nereafter

provide.

“"The right is hereby reserved to the Municipality or the Counci
to prescribe, in addition to the provisions contained herein, and in
applicable ordinances, such additional regulations as it shall find
necessary, provided that such regulatlons, by ordlnance or otherw;se,

‘ shall be reasonable."”

-The Gatee and Greece franchzses add at the end ”and not in COnflict'wi*h

“'the rlghts hereln granted.ﬁ. It 1s p0051ble that clauses of this type, or

of the type noted 1n the precedlng sect1on (the Geddes franch1se ‘section

117), mlght prov1de a ba51s for mun1c1pal requlrement of system 1mprovemcntz

leghts of subsequent town regulat1on are reserved in the franch1ses of

‘”'-Auburn, Crcero, Groton Olean, Penn Yan and Cornlna (the latter as to

'Rreceptlon of ETV and FM radxo 51gna1s only)

One s1gn1f1cant 1i

:‘tatxon on-future 1nnovat10n may be thef5f“‘

d,manner 1n whlch the franchrse grants are phrased Vlrtually a11 of tnem- ‘ﬁ!

descrlbe CATV systcms as engaged'ln the receptlon transm1551on and




'distribution of television (and sometimes radio) signals. The Greece,
Gates, Pittsford and Lake George franchises describe this function as

the "primary" purpose of the system, presumably 1eav1ng room for add1t10na1
incidental act1v1t1es. The New Windsor franchise encompasses the:
"transmission of visual and/or audio signals by means of electrical
impulses over coaxial cables or other suitable means, consistent with the
services being offered and the state-of-the-art within the industry,"
‘and the Olean franchise is slightly ambiguous in 1ts reference to
"television electronic, electrical and radio signals,.audio and video."
‘The Haverstraw and Oneida franchises are so cryptic that some latitude
for new operations may be found‘in their lackpof epecificity‘ Only the
Schenectady franchise is broadly worded to encompass transmission of

"television, radio, electrical and electronic energy,ipictures, sounds,

51gnals, impulses and communications, uni - d1rect10na1 and multi- directionali

of every nature and description, audio and v1deo, embrac1ng any and all of
the frequenc1es of the electromagnetic spectrum, and to otherwise engage
in the business, services and act1v1t1es generally'known and practiced
row and in the future by community antenna telev151on and audlo com-

munications SeI‘VJ. ces.,

1. Business restrictions. Fifteen of the eighteen franchise:

‘preclude the CATV Operator from engaging‘in the‘bueiness of selling or re-
pairing telev151on setso_ Two additional franchises fand‘two of‘the.aboue
fifteen) preclude the CATV operator from de51gnat1ng the aource (or,'in-
one case, the type) of telev151on equlpment employed by the subscriber,'
| e Transfer.' Fifteen of the eighteen franchises preclude

‘transfer of the franchlse w1thout the consent of the mun1c1pa11ty ‘One'

N T .
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franchise bars assignment altogether (Pittsford); one appears to permit
an unconsented assignment as long as proper notice to the municipal‘
authorities is given (Moreau)j and one franchise says nothing on the
subject (Jamestown) )

Despite the prevalence of franchise transfer provisions, they
vary markedly in scope. Some apply to the system property, while most
are limited to the franchise itself. Some expressly apply to mortgages;
some expressly do not;‘and some - are silent on the point. Only three
franchises expressly encompass transfers of the stock of the franohised
oorporation (Auburn, Ea. t Fishkill, Schenectady).

n. Abandonment. Abandonment of CATV operations is not

mentioned in most franchises,'presumably imposing on the CATV operator
the ob;lgatlon to contlnue serv1ce for the duratlon of the franchlse.‘_'
- However, two franchlses prov1de that the CATV operator may abandon
opor1t1ons on notlce to the mun1c1p311ty Jamestown requires 90 days
notice, and New W1ndsor 60 days notlce.

o. R*ports and 1nspectlons.‘ Most franchlses reqnlre the

francblsed operator to supply various reports and documents to the town.
Tuese 1nc1ude . |
| 'Certxflcatlons or statements of gross 1ncome eleven_
Other f1nanc1a1 statements. four
Coples of documents f11ed with other govermental
- authorltles.’ four | | | |
':‘Maps and plats of ex1st1ng or, propOfed construction.[ sixtf
f:{Plans and progress reports.i f1ve | |

V«Company rules ftﬁo;“




Performance data: one

Any report required by the city: two

All but two franchises contain some kind of reporting re-
quirement, but there is no franchise with a requirement of a uniform
system of aceopnts, and the four that require financial statements are
either crypticfin their terminology or call for very limited financial
information. y

Six franchises provide for an audit or inspection of books
rand records of the company; and three pe:mlt the mun1c1va11ty to inspect ﬂm
company's propertles as well But one franch1se is 11m1tea to 1nspect10n‘
of gross 1ncome records and company rules, one 1s limited to company
propert1es, and seven have no provision whatever for 1nspect1on of com-
pany records or property°

p° Insurance and 1ndemn1f1cat10n. All eighteen franchises

reqnire.some'form of insurance. = All but one require public liability
insurance, and nine'reqnire workmen's COmpensation coverage‘as well. All
but one inclnde undertakings by the CATV'system‘to'indemnify the city
for any damages or 11ab111t1es incurred by the latter as a result of the
system s operatlons° |

q, Performance bonds and r1ght of cancellatlon° Eight of

'the elghteen iranchlses requlre a dep051t surety or performance bond
to secure falthful performance of the CATV 0perator s espons1b111t1es, in
the t01low1ng amounts. B | o |

§5, ooo"ffeéTfoﬁé'

$10 000"--~“three;¢fs5:ﬂff
$zs oooﬁ_;f-;.¢hree;5,ah;
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The $20,000 performance bond (Moreau) is fequired to be accompanied by
an
: “"escrow account (containing) so much of phe installation
charges paid to the Grantee by the purchasers of this service as would
adequately reimburse such customers in the event of failure to continue
the service contracted for, and the Grantee shall certify to the accuracy
of account to the Town...quarterly." '

‘ Fourteen of the eighteen'franchiées afford the town a right
of cancellation in the cvent of violation of the franchise by the CATV
operator (and sometimes certain other contingencies, notably insolvency
of the operator). One franchise (Moreau) apparently limits the right of
cancellation to instances in which the franchise operator fails to pay
its fees to the town or to render reports related to such fees. Three
franchises are silent on the matter of cancellation.

One franchise (Groton) provides'for fines in addition to a

tight of cancellation: §50 for a2 first vielation

-t
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- subsequent violations.

.r. >querseding,régu1ation. Most of’ﬁhé'franchises reqdiré
conformity to fe&era1; state and 10Ca1’1aw on a wide variety of sﬁbjects.1 
But several franchises are'mOfe specific,oh the.éubject of subsequeht1y
enacted regulatory measures. ,Thé-presence'of’such a’pfovision in the
Neﬁ Windsor franchise;rgiativé;to'serficé qgéIity,a;ready-has'beéhnoted.
Alsbkndted above is the?pfévisibﬁ iﬁ ;hé‘Gatgg;? Gfee;éféﬁﬁ;fiﬁﬁsfcrd,
blfrénchiséé prdmidingfof‘éﬁﬁérségéién'b£~tﬁeiff;é£€ §fdvi§i§n§€ip thé
.évent-df‘future‘federal‘or stafé_reguia£1pn dffratéé;"Ihxaddifibn,ﬁ'

| fheklatterfihreé franchisés;pfqviaéff?  8 b-  | |

N '”éa) ‘TﬁgfproviSithfoffﬁiﬁifraﬁcﬁigéiafgaﬁy.right;qpriﬁilege'
‘or‘license‘grantcd;hereunder“shallﬁbé«subjectfto‘any_federal;(inciuding

‘EederaIQCommunita;iOns‘CpmmiSSion)Jand[state‘legislation,‘ruleswor“;
'  regu1at1onsuenaqtedkor‘aquped or which: shall hereafter be adopted -




pertzining to the construction, operation, and maintenance of closed-
circuit television trangmission and transmission and distribution
systems commonly known ‘as CATV.

- "(b) If any agency of the Federal gowermment or the State
of New York shall, by law, be given general authority and regulatory
control over grantee, which zuthority shall supersede the authority of
Municipality to issue the rights and privileges granted by Municipality
to grantee under this franchise, then all obligations of grantee to ,
Municipality under this franchise shall likewise cease and be unenforceabie
at law." o : ‘ :

The Jamestown franchise provides more simply:

: "In the event that by law jurisdiction over (the CATV system)
is given to the Federal Communications Commission, the New York Public-
Service Commission, or any other State or Federal governmental body,
Grantee hereby agrees. to comply with whatever requirements may be
imposed as a result thereof, including modifications of the rates (to
subscribers) and fees (to the City), irrespective of the fact that Grantee
has commenced operations prior to such jurisdiction having been asserted."

1.
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s. Status of the system on termination of the franchise.

Four franchises provide_that, uponnexpiration or other termination
of the franchise, the CATV operator shall remove all its facilities
from public thoroughfares (Schenectady, Jamestown, Olean, Lake
George) . Two other franchises are similar except that they provide
that, with the consent of the town, some of the‘CATV facilities

may be,abandoned in place (Oneida, East Fishkill).

Three franChises.do not deal with the»ultimate dis~
p051tlon of the system, but do prov1de that the CATV oper~tor may
be requ1red to maintain awid operate the system, follow1ng termlnation
of the franchlse,_whlle the town determines upon a future course of
action (Penn Yan,. Geddes, Auburn) . |

- Two franchlses deal with limited contingencies only.
The Groton franChise provides_that,lif;the revocation of:the‘
franchise is‘attributahle to bankruptcykor franchise violation by
the CATV operator, the town "shall iSSue such'direCtions-as may be
reasonable with respect to the dlSpOSltlon of the cable and other
fequlpment and appurtenances of the Grantee. The New Wlndsor-
~rranchlse prov;des that, 1f the franchlse 1s termlnated at the
optlon of the company, the company shall have ‘six months to remove:
%1ts faCllltleS from publlc thoroughfares, any ccmpany property not
so removed shall become the property of the town.

| o Seven franchlses contaln no . prov151on whatever deallng,,

fw1th the status of the system upon explratlon or other termlnatlon

iof the franchlse..]pf7”hf, cwi;h:‘nyf




2. Franchlses in New York City. Since 1965 three

cabie telev151on compan1es have been authorlzed to operate in New
York- City under 1nter1m”franchlsesa In 1968, Mayor Lindsay received
a comptehen51ve report from his Advisory Task Force on’ CATV and
Te1ecommun1cat1ons, headed by Fred W, Friendly. In 1970, New York
City awarded long-term contracts to two of the three existing fran-
chisees. Because Nem York encompasses such a large percentage of .

the State's population, and because both the task force report and
the franchiSes are among the most sophisticated attempts at achieving
effective mun1c1pa1 regulat1on both will be considered in some
“detallo |

a. Task force rec;ommendatlons° The task force recommended

‘that the Clty be d1V1ded into approxlmately ten areas, each to be
-served by a separate cable company° )
| The recommendat1on for separate service areas was based
:on these con51derat10ns'f (1) A cable system '"does not have a costly
‘central'facility as does for example, a telephone system; " ”there
would be no large saV1ngs 1f a 51ng1e system were requlred for the
entlre City." (2) Technologrmal compatibility can be achieved
through regulation 50 there is no. technologlcal nece551ty for a
‘single system. (3) A 51ng1e system might result in ‘undue diffusion
‘f°f effort thCh would slow down the 1ntroduct10n of cable te1eV151on,
":(4) The mu1t1p11c1ty of systems would enable each to" serve as a yard-
- stick for the others,,"'”"‘ ‘H | | - |
| The recommendatlon for a 51ng1e CATV system in each area

]was defended on these grounds'* (1) an un11m1ted number of systems

”,yleadlng to say ten systems in. an area would result in hlgh costs




and high charges to subscribers; (2) with such- a number, there would
be inconvenience resulting from laying many cables in the same
street; (3) with-only two or three systems per area, there may be
some beneficial competition without these adverse consequences, but
probably:it would‘be short-lived: "Either one system would .come to
dominate a cable television service area.because;ittofEEred superiot
service, with its rivals ultimately abandoning the field, or the
rival systems.would collude and coexist with$ut competing.

According to the task force ‘report, the cable operator
for each area should be selected according to these cr1ter1a )
| (1) It must be f1nanc1ally and techntcally quallf;ed and
of good general character.

(2) It must submlt a plan 1nd1cat1ng mode and timing of
installation (backed by a performance bond)bv —
- H (3) It must nbt‘be'atlocal television station or be
‘affiliated with such a stationp

(4) A selection among qualified applicants for an area
shonld be made by’open, competitive bidding, based on-paynent‘of a
percentage of gross revenues to the Clty° o |

- (5) Multlple ownershlp of the varlous Clty cable systems-
should not be permltted '_" B “ | | | M

The task force recommendeo that the f1anch1ses ‘be. for ,.
‘ten year ‘terms - w1th opportunlty for renewal° -

L i The task force recommended that all systems have at least f

’18 channels, that the systems be compatlble and 1nterconnected and
‘that the Citv regulate the quality of techn1ca1 perfonmenceo.ﬂ
. Assuming 18 channels, the task force *ecommended that

”tthey be allocated as follows*f'-




(a) Eleven channels fur carriage of local'signals;

(b) Three channels reserved for the City for mmicipal
purposes (e.g., in-school instruction, vocationai trainimg~programs,
provision of space to private nonprofit organizations or pylitical
candidates, service to pafticular ethnic groups).

(c) Two chammels for leasing to others, %ithnmmmferenoe
om. one chanmel to public service organizations (réteéwte be regulated
by the City).

(d) Two channels to be operated by the cable upwsrator,
one for public service programs and the other as a gemeral mroadcaster.

As addz

ional” channels become available, the tagk force
recommended that they be allocated along 51m11ar lines.

| - The task force would permit financing of pygigrams by
COmﬁeroiais or by subseription. Buf the City would getfatminimum
of 25% of revenues from pay television, ;The“task“force'saw this
'point aseappliCable to fouf chaﬁnels.((c) and (d),‘above].
| The task force. further recommended:

1. That ftanchises not be tfansferable without the con-
,sent of the City. ‘7.- _

2, That CATV systems not ‘be perm:tted to dlscrlminate
aifong araas to be served serv1ng the rich but not the pooru-everyone
w1sh1ng to subscrlbe should ‘have CATV serv1ce ava11ab1e° |

V_ 3 That 1and10rds be requlred to" permlt tenants to sub-
'tfsor1be, obta1n1ng tne requlred r1ght of way by em1nent domaln pro-
;Jceed1ngs 1f necessaryo; | | ‘ ’

4 That CATV systems us1ng telephone fac111t1es be re-f

“quired to obtain a municipal franchlse and be subJected to mun1c1pa1

‘oregulatlon (1nc1ud1ng the payment of franchlse fees)




5. That the City secure for CATQ operators space in the
ducts operated by New York Telephone Company or its subsidiary, exer-
cising existing contract rights to duct access in Manhattan and the
Bronx and eminent domain proceedings in the other boroughs if
necessary. | |

6. That the rates of CATV systems be regulated at regular
intervals--on the one hand, to protect‘the subscriber against ex-
cessive charges, and, cn th= other, to provide the cable television
company with a fair return and the incentive to serve its subscribers
well.

7. That mn the event of poor performance, renewal of a
franchise should be‘denied, "and.newlapplicants~£or the particular
cable television service area should be invited to come forward.

The City Fovernment also should reta1n the rlght durlng the life of
an authorlzation to termlnate 1t where there is a substantial fa11ure

or inability to perforwm."

8. That a new municipal office for cable'television'and
cable telecommunicatlons should be establlshed to superV1se cable
telev151on operat1ons and adV1se the Mayor and Board of Estlmate of

any actions that may be warranted,

| b .The 1970 franchlsesn' In 1970: the New York City Board
of Estlmate awarded 1dentica1 franchlses ‘to two CATV companles, one

for the northern half of Manhattan and one for the southern half

The‘termﬁcfpeaeh“franchise i* twenty years, sub;ect to reopenlng and

irenegotiation,of;all provisions after ten years (except as to duratlon

'ofvthe”franchiSe-and identity of the franchlsee) Any unresolved

_diSputesfarising'out of the renegotlatlon are to be submltted to

k‘=ﬁ150"§v‘




arbitration. The franchises are non-exclusive éﬁd.are not transfer-
able except'wi;h the consent of the City. |

The terms of the franchises are quite complex and provide
for channels in addition to the eleveh devoted to carriage of local
signals:

""City Channels" means channels on the System which
are reserved by this contract for use by the City.

"Public Channels" means channels on the System which
are reserved by this contract for carriage of program material
provided by persons who lease channel time and,if necessary,studio
facilities, from the Company.... '

_ ""Company Channel' means the channel on the System which
is reserved by this contract for the carriage of program material
originated by the Company or by another person in accordance with
"the F.C.C.'s cablecasting rules and regulations.

- "Additional Channels'" means the channels on the System
so designated in this contract which the Company may use for such
purposes as -automated programming, Additional Service, over-the-air
television broadcasts authorized but not required by the F.C.C. to.
be carried on the Company's System, or other video and/or audio
programming...' : S : :

o "Additional Service" means any cemmunications service
other than Basic Service, provided over its System by the Company
directly or as a carrier for its subsidiaries, affiliates or any
other person engaged in communications services including,by
way of example but not limited to, burglar alarm, data or other
electronic intelligence transmission, facsimile reproduction, meter
reading, and home shopping. o ' _ :

. ""Basic Service" means the simultaneous delivery by the
Company to television receivers (or any other suitable type of audio-
video commupication\reCeivers),_of[all‘subscribers in -the District
of all signals‘of;overftheeair;television.brqadcasters required by

the Federal CommunicationS'Ccmmission,tofbe‘carried‘byﬂa community-

antenna television’system és”defined;by  he F.C.C.; the Company
Channel; City Chﬁnnels;exCept(aswmayabe'designatedgfor'special'pur-
‘poses by'thegDingctor_Qf3Communi¢ations;nPublichhannels;‘and’Addi-,
~ tional Channels at the option of ‘the. Company.' " R

7 + ~Aﬁ the-¢u;set the'fréndhiéégbis féquifed'tq tréhsmitj17
channels to tésith§iai_Sﬁb5crib¢ts;ffofbé’uséd as;f6110w35:-éleven
| chanﬁélé f§f 1pca1*signals;‘6nQ;COhﬁannyhéhﬁei;'tdePﬁblithhahnels,_

H'th Cify_Chaﬁné1$ andipne*Additiqnal“Chgbnélg. Withiﬁfthrée»years,"
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the system is required to be capable cof delivering 24 channels to
residential subscribers. The seven additional channels are to be

assigned as follows: one City Channel, twc Public Channels,and

o ~ (on€ 1s specified).
three Additional Channeis/ In order to assure that subscribers are

able to receive all channels, the cable company is required to pro-
vide all customers with '"converters," with a capacity of 24 channels,
by the end of 1971. A con&erter_is defined as "an electronic device
which converts signals to a frequency~not susceptible fo interference
within the television receiver of a subscriber, and by an appropriate
channel selector also permits a subscriber to view all signals deliv-
ered at designated dial locations.'

With respect to City Chénnels, Public Channels, and
Additional Channels, the franchises include the following specific
provisions: |

""For the purpose of permitting the simultaneous trans-
mission into any one or more subdistricts of isolated, discrete
signals of City Channels, Public Channels, and the Company Channel,
the Company shall within four (4) years from.the effective date of
this contract have arranged the System so that it is capable of
such transmission to no less than ten (10) subdistricts, each-con-
taining approximately the same number of dwelling units. Further-
more, the Company shall immediately undertake the development of
a plan to divide the District into the greatest number of sub-

‘districts possible, which subdistricts may be variously combined
'So as to constitute neighborhood communities, school districts,
Congressional districts, State Senate -and Assembly districts, and
the like, for the simultaneous.transmission into any one or more
of suchTSubdiStricts*ofgsuch_isolated;;&iSCrete;signals;fASuch_
plan Shall-bé”submitted‘tdftheiDirector*Of'Franchises'withingag,W,
reasonable'time-after?the1effeCtiVe§date,ofnthis‘contracte,,The'-

. Direttor‘shall:approve;or:modifyﬁSuch.ﬁlanlgiVing;duéﬁregird.to
economic, technological and engineering consideraticns. Within a
reasonable time thereafter, such plan shall be implemented 'and the

System be capablegof-simultaneougptransmission.ofmsuchxisolatedv,‘

signals. It-is the intention of the parties under this subdivision
thatrthe~Systemvbeﬁcapab1e_ofasimultaneous;deliveryioffdifferent o

programming to each subdistrict at the same dial locati

ons.

., "Without charge to.the City, the Company shall provide
all facilities necessary. to: pick up the 'signals of City Channels
and transmit them throughout the System from a studio whose -
,10Cation‘invtheiDistrictvshall;be»deSignatedxby~the‘Dire;torfofv

. Communications after consultation with the Company. g

-




"For the presentation =f programming on Public Channels,
the Company shall lease time and, :f necessary, adequate studio.
facilities to members of the public at rates filed pursuant to Sectie
6 of this contract, and pursuant tc rules and regulations promulgatec
'by the Director of Franchises. Appropriate technical assistance sha-
also be furnished by the Company. Time shall be leased on a first-
come, first-served basis, except that the Company shail endeavor to
lease such channel time to as many different persons as is practical,
it being the intent of the parties that such Public Channels serve as
a significant source of diversified expression. In order that there
be a maximum opportunity for freedom of expression by members of the
public, such programming shall Ys free from any control by the Compar
as to program content, except as is required to protect the Company
from liability under applicable law. - The Director of Franchises may .
direct that the Company discontinue, or not deliver, a program on
the Public Channels which he finds to be essentially prometional or
otherwise related primarily to the conduct of a business, trade, or
profession; provided, however, that this provision shall net be con-
strued as a prohibition of advertiser-supported programming on Public
Channels.. Such a direction shall not prejudice any person's right
to utilize any other transmission service offered by the Company.

~ "Priority on Additional Channels shall be given to the

use of the System's transmission capability by persons other than the
Company, its subsidiaries and affiliates, to provide auxiliary com-
munications services of kinds ‘different from those provided over the
other types of Channels specified herein. There shall be open, non-

iscriminatory access to such Channels within the limits of avail-
able capacity. However, to the extent such channels are not so used,
they may be used for audio-video programming by others who lease time
segments .thereon or for auxiliary services rendered by the Company,
dits subsidiaries or affiliates. .When any of such channels are used
for audio-video programming, the Company may determine the reason-
able length of time segments to be leased, impose reasonable limita-
tions on the general type of programs for which such segments are
made available, and itself use segments which it is unable to lease
to other persons. 1If at any time after five years from the effective
date of this. contract the Board determines,following a public. hearing
on notice, that rendition of any auxiliary service by ‘the Company or
a subsidiary or affiliate has tended to create a monopoly or to re-
strain trade, the Board may issue such direction relating thereto as
it deems appropriate to protect the public interest, including an
order to discontinue ‘one or more particular services or to divest
any financial interest in. the entity operating such service or ser-
vices within a reasonable time. = = T oo s
R L 'At those daily time segments during which no signals
are transmitted over Public Channels or City Channels; the Company
may-utilize such- channels for any purpose consistent with the pro-
‘visions of this contract. - Upcn request.cf the Company, the Director
_ofgCommunications”shalljnotiﬁy*theﬂCompany;as”far-in'advanCe;as'iS"

practical of any c@htémplatea,faklowftimefon~Gityfchahnelsor
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~ ""The Company shall not engage in Pay Television, nor
shall it deliver signals of any person engaged in Pay Television,
unless and until affirmatively authorized by the F.C.,C. It is under-
stood by the parties that the failure of the F.C.C. to prohibit Pay
. Television, as 1is presently the case, shall not constitute such an
affirmative authorization., When and if so authorized, the Company
- 'shall not engage in, nor deliver the signals of any person engaged
- in, Pay Television until the amount of compensation payable to the
- - City-by-the<Company ov sther person engaged=in Pay TE€ievVISion fus =
been fixed by the Board. Such compensation shall not exceed tweaty-
five (25) percent of the Gross Receipts attributable to such Pay
Television. The Director of Communications shall thereafter desig-

" nate a dial location therefor.

| - "In the operation of the Company Channel, the Company
shall provide, on a non-discriminatory basis, a- reasonable amount of

free time toﬂ;égally;qualifléd candidates for public office,”
7”Pay té1evision“ is de£ined;td‘ﬁééh "ihe;deliigéy-qu? the:SyStém of.
‘video signa1s‘in intelligiblelfb?m,td Résidential*Sﬁbscribefs'for a
fee ofmchéfge](oV¢r,and-ébove thé;@hargeiforBasiC'Sefvice)_on a per
”program; per¢hanﬁe1f0r’bthér»subséripfionbasis;ﬂ_'

| "Thefranchisgsfimpdéégyarious obligatiqﬁﬁonltﬁe.cable
f chpéﬁie$withfreéﬁ¢¢tgt§fhé éQnStfﬁéfiQn4hd'ﬁéihtenénce'6f“théir
Lsyéteﬁ§; ' : o ‘ OO I e R T :

7w .. ."The Company shall extend the installation . of cables,
j;amplifiErs“andfrelat@d,equipmen;ﬂthrqughout,xhe»DiStrictjaSyrapidly_
_ aS{isjprQCtiCabIeg~‘Within‘ffourQ(4);yearSzfrom_theaeffectivefdate?
~of this ‘contract, the Company's trunk line installations of cable,
‘j}amplifiérSjandjrelaggvfequipmghtgshdll;béQCapable;ofgprpvidingmBasic
‘H;SerViceﬁtheyery‘b1p¢kQWi;hin?]theQDistricp;}ﬂThéreafteﬁ;;thefBOard
'manimpdsejsuCh:furtherQCOnétrQCtionfObligathns;aé_atefneCeSSary-w;
to bring Basic Service to any building'within the District, . -~

.. . "Upon the-reasonable request for service by any person
~located'within the District, the Company shall promptly furnish. the
-rQQuestedfs;tviceﬁto;sUChgperSOno,ﬂAjréqueSt{fOrfservicefShall”be o

‘*unreasonable,gforQ;he,pqtpoSehdfgthisUSUbdivisionggifiocéurring-With-
~in . four (4) years from .the effective date of this contract.and no.

..truhkvlineﬁinstallatiqn,capab1egdfgserViCinggthat;personfsﬂblockﬁhas :
~.as yet been installed, .or, if occurring at any time and direct access
gcannotfbéabbtained“to\sqch;RErsoﬁJs-prémiseSEandsall?dther;meansfof,

~-access are highly impracticable. = "o

~ "The Company shall put, keep and maintain all parts of
‘the Systemfin,good‘canition,thrpughout%thevtgrmjofﬂthisﬁcontrac;.

-




"The Company shall respond to all serv1ce calls within
twenty- four (24) hours and correct malfunctions as promptly as
possible, but in all avents within forty-eight (48) hours after
notice thertof For that purpose, the Company 'shall maintain a
coilpetent staff of employees sufficient to prov1de adequate and

 prompt- service to its. sunscrlbersn

-

"The D1rector of Franchlses, after consultation with
the Director of Communications, may, from. time to time, issue suc
reasonable rules and" regulatlons concerning the construccion, oper

ation and maintenance.of the System. as. are. consesecrt With’ tne PpTO

v1510ns of this- contract°

B "The Company shall undertake any construct1on and in-
stallation as may be necessary to keep pace with the latest develo]
ments in the state of the art, whether with Yespect to. increasing
channei capac1ty, furnishing 1mproved converters, 1nst1tut1ng tw0v
way serV1ces, or:: otherw1se°]]'-_‘ :

S "After consultatlon w1th the Dlrector of Commun1cat1ons,
if the Director of Franchises’ determlnes, giving due regard to -
technolog1ca1 11m1tat10ns, ‘that any - part or all of the System 'shoul

~ be improved or upgraded (irc :luding, without 11m1tat10n; the increas

ing of channel capacity, the furnishing of 1mproved converters, anc
the institution of. two- -way - transm1551on), he. may order such improve

~ment or’ upgraulng of the System to be effected by the: Company withi

a reasonable time- thereaftero I1f the Company dlsputes any such de-

>'-termination or the reascnable’ time within which it is to be. 1mp1e-f
imented ~1t may.oedemand that the matter be arbltratedeoo

'The franchlsee also must carry out const;uctlon 1n accordance w1th

h'normal bu11d1ng permlt procedures governlng such ma*ters, not 1nter
'_fere W1th Clty publlc work5°’relocate 1ts 11nes at 1ts own expense
‘;'1f requlred by C1ty constructlon, not 1nterfere w1th the s1gnals of

'Many electrlcal systems 1n any bu11d1ngs w1red by the system nor 1n-

'terfere W1th an 1nhab1tant s r1ght to utlllze an 1nd1v1dua1 or: mast

'}antenna, ut111ze the ducts of Emplre C1ty Subwsy Company 1f ava11—

4

'able' and 1nterconnect w1th CATV systems 1n adJacent terrltorles

'ef(and have the capablllty W1th1n four years to 1nterconnect w1th any

-

broadband communlcatlons system) | } ,
‘ : As to service, the franchlses prOV1de (1n addlflon to

the above provisions relat1ng to service and ma;ntenance)
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'”The Company shall fuvnxsh to its subscrlbers and c"~*'
tomers for all services the besr possible signals avaiiable under
the circumstances existing at the -ime, to the satisfaction of the
Director of Communications, and shail provide quality receptlon of °
its Basic Service to each subscriber so that both sound and picture
are produced free from visible and audible distortion and ghost 1m~

~ages on standard telev1510n recelvexs in good repair,’

e ey e, «a’h R e -

On rates, the franchlses pr0V1deo

_ ‘ "Rates for Basxc SerV1ce cO‘Residen;ial Subscribers
- 'shall not exceed the follow1ng amounts.‘ :

‘l;HFor serv1ce, $5 a month for Lhe flrst outlet and
$1 a month for each addltlonal outlet.

;2°~For each‘converter, $l a month

:3p;For 1natallat10n of each outlet $9»95‘and for
mov1ng and reconnectlng an’ outlet $9 95°.~

"The Company shall flle W1th the Dlrector of Franchlses
schedules which siall describe all services offered, all rates and
charges of any k1 d, and all terms.or conditions relatlng thereto.
No. rateﬁ Gr charges shall be . made except as, they appear on.a. schedule
so file - e . , R _ : :

: o ”All rates, charges, and terms or: conditionS;relatingj
thereto shall be non- dz.scrxmnatoryo , S e ‘

_ § "The Board may at auy tlme 1ncrease or decrease any
rate, requlre dlscontlnuance of any 'scheduled service, or revise or
- delete any “term .or" cond1t10n app11cab1e ‘thereto upon a determination,
" made after a pub11c hearlng f0110w1ng notice: to the. Company,_that a.
,;partlcular rate, service or term or ‘condition: (1) exp11c1ty or ‘im-
- ‘plicity violates this contxaet or (2) has - the effeet of" unreasonably
Vrestrlctlng the use of P“bllc r‘hannel.s, ‘ : ; o
: v TR $w,‘u R
g ‘*”The Board may reduce rates for Ba51c Service at any
t1me after five (5) years from the- effective: date.of th1s contract
_and rates for Additional Serv1ce after eight (8) years “from the effec-
tive. date ‘of ‘£his contract: upon: a: determlnatlo‘,'made after a ‘public .-
~ hearing. follow1ng notice to-'the: Company, ‘that such: rates or a par-.
. ticular rate can be reduced without impairing: ‘the ability of the Com--
: @pany to render serv1ce and derlve a reasonable prof1t therefromO} ‘

The compensatlon to the cxty con51sts of 5% of gross
':revenues from res1dent1a1 subscrzbers,‘subject to certaln m1n1ma,
- 10% of other gross revenues,iand up to 25% of gross revenues from "

Zapay telev1s1onL In addltlon no charge shall be made for the C1ty
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Channels;'one iree outlet shall be provided for every floor of '"all
prisons reformatorles, detention fenttrs, h05p1tals, pollce and |
fire stat1ons, day care centers and public schools, a 25% discount
‘'shall be prov1ded for Basic Service to other c1ty agenC1es and to
nonprof1t and governmental 1nst1tut1ons, and a 33-1/3% d1scount shall
’;aEGatcordeﬁ“ for uy'ﬁuu1t1ona1 Servite~pT p ' d the C1tyc )

The C1ty has the r1ght“ to 1nspect the system 'S, fac111-
ties bonks and records' and the compan1es are obllged te furn1sh
plannlng, construct1on, operat10na1 and f1nanc1al reports to the C1ty°
pmust send questionna1res to de51gnated subscrlbers e11c1t1ng ”the1r-
"appralsal of the serV1ce they rece1ve,” W1th responses to. the |

'yD1rector of Commun1cat1ons. The City has the rlght to cancel the

;franchlse for noncompllance Wlth the terms of the franch1se, non-

e’

:fcomp11ance w1th any reasonable order'fdlrect1on or permlt ISaued
t”by a. ~1ty agency pursuant to a prOV1S1on of the franchlse, non-”
fcompllanco w1th any reasonable regulatlon of the Dlrector of Fran-.
sch1ses wh1ch 1s con51stent Wlth the franch:se° or: 1noperat1veness'

of the system for 10 consecut1ve days or for 30 days 1n any 12 con-
dsecut1ve months° There are procedures under whlch the Glty may J‘
1arqu1re the fac111t1es of the cumpany 1n the event of cancellatlon
“or exp1rat10n of the franchlse (ultlmately subJect to arbltratlon);‘d.
The franch1ses also conta1n prov151ons wh1ch N
1 Perm1t the city to 1nterrupt the system s programm1ng.
d1n the event of an emergencyo ‘ ‘”,\ | p p | ' i
EE S 2 Proh1b1t the cable company from repa1r1ng teleV151on fdhy

'sets.
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3. Require indemnification of the city for.any.liability
incurred on account of the franchlsee s operatlons, and requ1re the

cable company to maintain: spec1f1°d types and amounts of 11ab111ty

ins_uranceo

e '~~"-w4OWaeeu£§é, F as::*onancese£,a=$usaaoon ¢nnd te.nrovide ©
securlty for falthful performance of the obllgatlons of the franchise.

| 'L . »'55 Requlre the cable company to engage in collectlve
bargainlng with 1ts employees and not to d1scr1m1nate in h1r1ngo.

6 Proh1b1t cross ownersh1p orT. other aff111at10n w1th
another cable system 1n the C1ty, a- rad1o or te1ev151on stat1on whose
51gnals are carrled on the system on a regular ba51s,‘any telev151on‘
network other than a network con51st1ng entlrely or substantlally of
'cable systems, or any neWSpaper oY . magazzne whose pr1nc1pa1 C1rcu- : s
latlon market 1s New York Clty,: _ _ h |
| | ’fh7 Requlre the cable company to match any terms:: more,'”

:favorable ‘to the C1ty 1n the event of dszerent terms 1n franchlse5‘>

ﬂsubsequently lssued pursuant to competltlve b1dd1ng (subJect to

Pl

;arbltratlon) s
B ‘ 8 Requ1re the system to extend 1nto adjacent areas
,under certa1n c1rcumstancesnujrjyl .. hl ‘ "_ - . _

| The complete text of the C1ty franchlses 15 set forth in.

"Append1x F
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VI. Cable Television in New York State
‘and. in_ the Nation.

A. Cable Television ln New York State

Accordlng to 1nformat10n furnlshed by the New York
Cable Telev151on Assoc1atlon' |

There are 138 operatlng CATV systems 1n New York State,“

i o e o L —— g, st HERE R 1

serv1ng about 299 000 subscr1bers°» ThlS constltutes approx1mate1y
5% of a11 telev1s1on households in the State. o |
| The total populatlon of commun1t1es'_nd A£éas‘naw Wired
'for CATV 1ncludes 863 975 teleV1510n households° Thus,‘the number
3 of subscrlbers represents about 35% of the total number of potentlal
"lsubscrlbers in- areas w1th access to CATV° A e ._‘h
| | Between 1966 and 1970 CATV has grown from 92 systems
.vw1th 175 000 subscr1bers to the present 138 systems with 299 000
:subscribers._- "' o o | R
| Franchlses are outstandlng in. 63 commun1t1es where CATV
.‘systems are not operat1ona1. Of these, 45 are located W1th1n the
“,.G35 m11e zcne of major markets and thus are "frozen“ 1nsofar as im-
“Tportatlon of. d1stant251gnals are concerned : An addltlonal 11 are
"hW1th1n the Grade A contours of maJor markets and must obta1n a walveri
'hﬂ'under the FCC's 1966 rules 1n order to 1mport dlstanf 51gnals,; Seven:
.?are W1th1n the 35 m11e zone of a small market and wh11e not "frozen"_
e*under the 1968 rulemak1ng, are subJect to the restr1ctlons there o
"bﬂstated (one of these also 1s w1th1n the Grade A contour of - a maJor
nfmarket) Only one outstanding franchlse 1s nelther w1th1n the Grade
ﬁ?A contour of a major market nor within the 35 m11e zone of a small

"ﬁmarket
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of the total of 63 franchlse hoiders, 23 are seekxng
walvers of top 100 market 11m1tat10ns and 13 are subJect to a manda-
‘Qtory stay because of petltlons for spec1a1 re‘lef f11ed under the
FCC s rules. Seven of the total of 63 have proposed constructlon
w1tn1n tne next slx montf% | V | T |
| There also are 251 add1t10na1 franchlse appllcatlons
] be1ng processed 1n the State by var1ous mun1c1pa11t1es° L
| e Of operat10na1 CATV systems,.the average number of chan-
nels’ carrled 1s elght The average 1nstallat10n charge 15 $35 00 and
ethe average monthly subscrlber s fee is. $4 65 More recently author-
ized systems hav- 1nsta11at1on charges averaglng $21 00 and . monthly
‘service charges averag1ng $5 00 Forty 51x systems are capable of
-or1g1nat1ng programming (thls flgure, however, 1nc1udes systems w1th

no more than automated serv1ces)

The 51ze d1str1butlon of exlstlng systems 15 as follows-

: ﬂumber ofisubscribers o Number Of 4ystems
- ‘Under 500 Lo e S 55 SR
500 -1, 000 o 16
1, 000 - 1, 500,::f“ o as
S '2 OOOfoZ SOOH-W e 8
L% 2,500 - .3,000 - 3
- 3,000 - 3,500. - I S
3,500 - 5,000 g
5,000 - 8, 000; e ‘ T 9
w@Over 8 ﬁuo 8

138
e 'r;This enumerat1on, however, does not take account of

multiple ownershlp of systemsoz There are e1even companles Whlch

own more than one system.. These are~i3f:.“ ‘

AN
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Percent of

| _ Number of Number of total
- Owner  systems subscribers subscribers
Bradley TV Cable Serviee,Inc. 3 2,030 0.7%
C & U Video . e | 2,317 0.8%
ChempiainFCahleVision o | 2 975 o 0.3%
Newhouse Broadcasting Co. 8 27,357 ~ %an
f‘TeleCable Corp. 3 | 2,600 | 0.9%
TelePrompter Corpo 4 ‘54 800 . L8°3%
_Alan Gerry e 5,220 ‘1;7%
Jerrold Corp.l 5 8,450 ’2;8%
j'““'Long Island Cablev151on ) 4 t7,679 '2.6%
National Broadcastlng Co '"? : 7,890'; T 2.6%
"Viko, Ine. 2 5,208  _1.73%
f‘tha1 L ”9,’ '*‘.o'43‘“‘ t“124 ,436 41,63

| Under recently adOpted FCC rules assumlng they erei

“uphele on recons1derat10n and Jud1c1al reV1ew NBC would be requlred
f“jto divest ltself of 1ts two systems,tand Newhouse would be requlred
Etto dtvest 1toe1f of four of 1ts systems W1th 16 186 subscrlbers--
'3 1eav1ng 1t w1th 4 systems and 11 171 subscr1bers, amountlng to 3 7%
fﬁoof total New York State CATV subscrlbersoﬁff:{_;ff&. l | _”

| On the other handn there are substant1a1 systems 1n 14__
'fNew York that are not afflllated w1th any mu1t1p1e owner

two sys-

rftems serV1ng Manhattan (Manhattan Cable, 19 541,‘and Comtel 11 000),

%;and systems serV1ng Blnghamton (16 211), Ithaca (12 000) and Utha,';--

;}~(10 000) The subscrlbers of these sys‘ems, comblned w1th the sub--u
F*scribers of the top 5 mu1t1p1e owners (Newhouse TelePrompcer,un\

J‘Jerrold Long Island Cablev1510n and \BC),»amount to 174,838. Even

N - . . ) . . . . N . .
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'after giving effect-to possible divestiture of 16,186 subscribers
by Newhouse, these-lo‘systems.would serve 158,652 subscribers or |
_over 53% of N¢w~¥orkfstate's_CATv homes. (No consideration has been
‘given to the'effect onNBC's possible diuestitute,'sinee NBC zould

',5311 1ts systems as a package )

Ty .

Ino response to questlons ceneernlng the b351s of CATV

'charges,.no answer was. forthcomlng other than that such charges,,
uparticularly the monthly serV1ce eharge, are ”fradltlonal" in the
industry. | '_ | o : - 7 )
: a Examinatlon of flnanC1a1 data supplled by the State
'Board of Equallzatlon and Assessment, coverlng 93 CATV systems for N'

the year 1969 1nd1cated the follow1ng 1ndustry W1de results (ex-
*.cludlng 7 -with 1ncomp1ete reports) | 4

Number of systems (some multlple owned) S .86

Net 1nvestment and worklng cap1ta1 Q,_l ‘z_,$27,5$3;902"

Gross earnlngs SR : _r.;'.fﬁ*;i?tg-“ $14,788,711
| Net earnlngs fﬂ;lﬁim_/1;.'_ff¢?f?;e.ﬁi5.¥g$52;l§2,173

Return on net 1nvestment and worklng e

cap1ta1 _,_ L Ve v B ,‘3”5'*“ ﬂf;QZ%ENN

i

Operatlng Revenues a 4percentage of

e,

net lnve5tment S Iror e . _7:‘ ‘. ' 5670% ‘

The earn1ngs cf 1nd1V1dua1 systems varled as follows (all
tupercentages computed 1n relation to net investment plus work1ng ﬁ'

_ capltal) IR o
o L o Gross Revenues ST o g o
RS AW Underfftﬁ$25 000-* $100 000—_ $250 000~t¢'f5 over .

~gReturn $25 000 $100 000 . $250 000 o &l 000 000 $1 000 GOU__~

;50ver 1oo%nfun,j§',;,;f;;?j;,_.hf”j,al ._:_fj
Ng80-100%:  :;  k2_¥- | RN
60-80% 2 a1
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Gross Revenues (continued)

- ~ Under  $25,000-  $100,000-  $250,000- Over
Return $25,000  $100,000 $250;000  §1,000,000  $1,000,000
40-60% B 1 1 1
20-40% s 1 s 1
10-20%_ | 5 5 4 .3

= 0-10% g 5 6 - L

| Loss L 8 8 'dn; 3. ‘,2'.,
 Total' 33 B 3 “:l‘l'17 S VR | 3

Evaluatlon of these results 1s compllcated by three

factors? (1) in some 1pstances the commonly owned systems of a
(multlple owner are counted as a. 51ng1e system and 1n some 1nstances

the commonly owned systems are tabulated as separate systems, (2)

all f1nanc1a1 reports were summary 1n nature and generally were not

audlted and (3) deprec1atlon in the 1ndustry 1s taken over a rela-‘
"it1ve1y short pro;ected 11fe, resultlng 1n re1at1ve1y low earnlngs on
flnvestment for systems Wlth low accrued depreclatlon and relatlvely
-s)high earn1ngs on 1nvestment for systems w1th h1gh accrued depreclat1on.
hhhdSee Appendlx G. | | S

‘,‘ B Cable Telev151on 1n the Natlon ‘mr_d".‘.s'v;. 4

For purposes of comparlson and perspectlve \1t may be-+
m*'useful to con51der some natlonal datao- CATV growth, 1n the natlon ‘ [
"fas a whole, is as follows EE |

_Systems ' ‘Subscribers

19820 70 0 145000 s
1953 o 1s0 30,000 - o
1984 - . s00 0 65,000 o

o c19ss o400 - 180,000
©1956 450 o 300lgo0 v
©1987 - . 500 350,000 ]

. 1958 o szs ,[i‘_':450,000-
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Systems Subscribers

1959 o 560 “‘ 550,000

1960 640 650,000
1961 | - 700 . 725,000
1962 -7 800 : 850,000
1963 ) 1,000 950,000
1964 | 1,200 1,085,000
1965 - . _ . 1,325 . 1,275,000
71966 T 71,570 ~ 1,575,000
1967 1,770 . 2,100,000
1968 . 2,000 o 2,800,000
1969 S 2,260 : 3,600,000
1970 ~ o z,3s0 4,500,000

There were. 2 530 systems operat1ng in November 1970,
‘serv1ng 4,286 communltles. In addltlon, there were,-,323 outstand~.
1ng franchlses 1ssued to systems not operat1ng and 1,460 commun1t1es
in wh1ch 2 552 franchlse app11cat1ons were pendlng.s"
| The sxze dlstr1but10n of CATV systems natlonally 1s as.
.follows (s;ze is as of February 1969 for systems operatlng on: March

o, 1970)

7'320 OOO:and over‘[;] B R S
10,000 - 19 5999 o 50
5,000.- 9,999 . .144
3,500 - ‘4,999 123
2,600 - '3, 499* IR ) 279
1 ,000 o;;1;999 S 423
'so0 - 999 a7
49 and under O 46
‘Not avallable S S 260
s T 2, 4goa,

.Many of these systems are. under common ownershlp.; The
‘1argest system,‘Teleprompter, accounts for about 109 of a11 CATV -
'homes, the four largest systems account for about 209 of all CATV
Uthomes, and the e1ght largest account for about 309 of all CATV y,.

:homes.> As to ownershlp by other medla,‘the percentages of systems

are:




sttems . Percent
Broadcasterss 910 36.5%

Telephone companies 146 5.8
Newspaper-publishing‘firms 207 8.2

F1nanc1al data for the industry at the national level

appears to be unavallable.'

The- annnel <apaci 1ea of exlst‘ng—ﬁﬁTV systems in ™ T

1970, for the natlon as a whole, are as follows

Over 12 : v_“' T - 86
6 - 12 . o 1,720
S only ' A 459
sub-5 . S 61
Not avallable o _le4
P L g .2 490

| lOf these systemsy 1, 019 are engaged in ‘automated ofigi—
__natlons (tlme,,weather, news tlcker, etc ) and 226 are pianningjto
engage in such operatlonso' A total of 399-3y5tem$ are engaged 1n
"more exten51ve local or1g1nat10ns (11ve or film7efaboth) and 273
'are plannlng to engage in- such operatlonsan The two categorles are

not mutually exclu51ve, and there is overlap 1n the flgures glven.

R e
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VII. Positions of Various Parties Concerning
Regulation of Cable Television by New
- York State

In recent hearings;before Assemblyman Kelly's Committee,
ncerned with Assemblyman Kelly s proposed CATV 1eg1slat10n, and in
ther pronouncements, f111ngs and pub;1cat1ons, a number of d:st1nct

1terests and p051t1ons have become V1dent

- A, Consumer Interests‘

There has been no organ1zed consumer opp051t1on to CATV
perations,‘and, relat1ve1y speaklng, a pauc1ty of consumer comp1a1nts.
1e‘COmp1aint heardlmost‘often,pertalns to.landlord~1nterference.w1th
tenant's access to CATV'servlcesc; Wh 1e the general lack of con-
amer complalnts 1s pertlnent it~is¥hard1y d1sp051t1ve.‘ consumers
yp1ca11y are poorly organ1zed and 1nart1cu1ate, part1cu1arly where,

S here, no regulatory body has comprehens1ve Jurlsdlct1on over ‘the. -
usiness 1nV01Ved CATV 1s st111 1n 1ts promot1ona1 phase, and |
rder to obtaln and reta1n customers, 1t usually must prov1de good
ervlce at reasonable prlces"the same pressure may not ex1st as CATV
ecomes-more flrmly.entrenchedo, ‘And 1t appears to be conceded that
ATV w111 develop largely along monop011st1c 11nesf47;i;g,,vone CATV‘
Ystem for anY glven area.' | _' | ‘ . |

| In 11ght of the monopoly character of the bus1ness,:and N

ts potent1al 1mportance to subscrlbers as 1ts serv1ces expand the..

overnment w111 have to con51der such trad1t10na1 areas asfl rate
egulatlon, adequacy of cerv1ce°‘and duty to serve w1thout dlscr1m-_j

natlon,d All are complex, but the quest1on of adequacy of serv1ce

LV
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has particularly unique aspects., The §ssues are:
(a) What k1nds of technlcal standards are approprlate
in terms of (i) quallty of‘reception (11) number of channels, and
(iii)‘auxiliary aspects (loca11zed service and presence of
limitedhtwo—way capablllty)9}w”h““mk"Hm“/’”M”J‘“m o o
| (b) How well does the system meet the technlcal standards
it purports to follow, in terms of number of outages, frequeney_of
rrepa1r and promptness and effzcacy of repalrtk- ‘ s
(c) How well does the programmlng of the system meet--
the w1shes of subscr1bers’ In many cases; CATV operators have d1s;'
.‘cretion both as to the alstant 51gnals they will 1mport and the types
of programs they will or1g1nate° 'h ‘
| (d) As and when add1t1ona1 serv1ces are offered (other
~Pthan the relay and or1g1nat1on of teleV151on programs), further'_
hquestlons w111 ar1se as to the types of supplemental offerlngs,,:heo
hstandards approprlately to be appl1ed and the efflcacy of enforcef'
,ment of these standards,gf_f;*‘ i s |

B Educat1ona1 Interests{:f-

o “ One of the few groups act1ve1y pre551ng for state

flegislatlon at th1s t1me 1s the educat1on group (school adm1n1stra-‘
Wtors, educat1ona1 te1ev151on Operators, etc ). They seek - two thlngs
;(1) acvess to a mlnlmum number of CATV channels for educat1ona1 pur-

poses (1n add1t1on to the CATV system s. carrlage of local or

‘hd1stant over the a1r ETV 51gnals), and (2) some share of the proceedshpf

hof the CATV system to a551st 1n f1nanc1ng educatlonal programs,f'The

hflgure most often mentloned in connectlon w1th the f1rst ob1ect1ve




|

is 20%_of available channels without charge to the Lducational
system. The second claim is more nebulous. Some educators seek to
have a f1nanc1a1 stake in the CATV system and receive a share of the -
pro£1ts, others urge a percentage of gross revenues. It seems to be
- conceded that there is no current problem of channel access, since
most CATVs, with excess channel capacity, are prepared to make
channels available to educators o: request,’ There is not the same
general w1111ngness by CATV opexauors to make a f1rm comm1tment on

future channel ava11ab111ty or to prov1de flnanc1a1 support for edu-

cat1ona1 programmlng

- ‘ C.‘,Civil Liberties,‘IntelleCtual
_ . - and Related'Interests«

Aﬁ"ather d1ffuse group of 1nd1v1duals and groups are'
— concerned about the dlrectlon of CATV technology (some educators also
. share th1s concern) They seek to nave the State assert regulatory :

authorlty w1th a view to chang1ng the structure of the CATV 1ndustry

and pre551ng for certa1n ‘types: of technologlcal change. In the v1ew

of these partles,,CATV should be operated as a. common carrler' 1t

should not be 1nvolved 1n program product1on and other mass med1a

operatlons,'and 1t should prov1de a max1mum number of channels w1th




Educators are concerned about the ava11ab111ty of two-way systems

for instructional purposes°

D. Municipalities‘

Municipalities generally are,opposed to State reéulation
of CATV. Arguments of "home rule" are'advanced- and:there is some
feeling~that local regulation wili be more respon51ve to the w1shes
of the communlty.. Naturally, there also is great concern about
p0551ble loss or d1m1nut1on of franchlse fees if State regulatlon

ensues, and there is some 1ntergOVernmenta1 Jealousy about spheres

- P D
. ta - o=t it e - > e . IR S ownnm e el bl e .-
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of 1nf1uenee. Prlvately, mun1c1pa1 representat1ves appear less
dogmatxc ‘and- ;ecognlze that tney would have d1ff1cu1ty effectuat1ng
certa1n tyhes of regulatory control |

E. CATV. Industry T [

‘djTh”f"ATV 1ndustry 1s strongly opposed to State regulatlon.
They state that all p0551b1e areas of regulatzon e1ther are preempted
by FCC. regulatlon or are adequately handled at the local level . They
argue that they are an 1nfant 1ndustry, the growth and development
o’ WhiCh would be hampered(by st111 another layer of regulat1on (amd:d
00551b1y an add1t10nal mposltlon of fees) They also argue that

the1r record of performance 1s good anu that they must contlnue to

)erformUwell 1f they are to competekeffectlvely for the consumer S




over-the-air televisiOn signals) But except as these alternatives
suffice to control the conduct of the CATV monopollst the argument
is unpersua51ve‘ ‘gas, electr1c1ty,_telephone—»all were luxuries when
they were first introduced‘ .And the availability of alternatives
(e_g“_fuel 0oil in place of natural gaS) is not d15p0= itive as long
as there.are those who do not-regard theﬂalternative as satisfactory

(1 e 4_v1ewers wl do not regard over—the-air\signals as satisfactory

and wish to have CATV serv1ce available)

T T fmlee g e iemee e R i e N

The second p01nt is that state regulation }where tried
‘has pruved to be a- failure.‘ Ccnnecticut is- fhe;example -generally .
c1ted With regulation dating back to. 1963 Connecticut has yet . to.
achieve an operat10na1 CATV system. The argument may have value in
p01nt1ng up the need to. av01d the mistakes made by Connecticut at
both the legislative and administrative leve1503 But thlS one . examnleﬁ_r
,does not establish that proper state legislation, effectively ad-
minlstered ‘cannot have a benef1c1a1 rather than a harmful effect on.
‘CATV development.“ | | R
| Recently, the CATV 1ndustry has been seeking total

\.

fffederal preemption over all phases of CATV regulation.?;wa

'"f,F The Federal Communications Comm1551on

B Vfactlons, :
autnorized/as preemp-.;

1he7FCC properlynconstruesyits legally:




where Federal law mlght well be cons1dered to exclude ﬂny state
regulation. But there are other areas--such as rates and service--

where the FCC.appears.to.be looking to the states for“assiStance.

G. Other Groups

No mention is made here of the interests of braadcastere
and copyrlght owners, since their . 1nterests in CATV, while very real,
are almost certaxnly g01ng to he resolved at the federal level. Nor

“1s any con51deratlon glven to the interests of thea%er owners,?s1nce
the;r 1nterest‘1e_re1aeeg §91e1y to. the suppr.”urep of a C?TP?F?EEYe.N

;‘mode wh1ch to be effect;ve,'must attract the patronage of consumers

”and"be‘preferredfby'themlf

]




VIII Varlatlonq in Cable Operatlons and Potentlal
- for FutuloAQperatlons
A, Functlonal Variations in CATV Operatlons

“x

Much of the discussion of the need fof cable television
;eguiation involves contreversie~ v the capabilities«of~CATV -~
systems-- what'they afe, and what ihey might become. While it is
impossible to anticipate and describe all of the potential uses to.
whicﬁ CATV systems might be'put, a summaryvdesoription of the‘areas of
.discussion,will‘be attempted . a ;I | I_ . S
1. The V1deo relqy funct1on.; The 1n1t1a1 .and still the

S 1 - o~ R -- e

pr1mary, funct1on of CnPV systems 1s to recelve over- the -air tclev151on

»51gnals~at‘the heau end antenna" and transw1; them-#a{ter suitable con-~
version, amp11f1cat10n and f11ter1ng-—-to the sets of subscrlbers.

This functlon serves three 1Aterre1ated funct1ons. (1) it “ekes 31gn"15

avallable Wthh formerly were unavallable as a 'result of dlstance or

'terraln, (Z) it Increases tne numoer of - avallaole Slgndls by 1mporL1ng

add1t10nal 51gnals from dlstant marketS' and“(s) 1t 1mproves receptlon

in areas, such as New York C1ty where bulldlngs or other 1mped1ment5'o
‘cause ”ghostlng“.or other 51gna1 degradatlon (partlcularly troublesome
Ito the subscrlbeA in the rase of color teleV151on) It is the pract1ce‘
~dlso to relay FM radlo 51gnals where\channel capac1ty is: ava11ab1e. |

;Tnere 1s no questlon that the flrst two 51tuat10ns noted above (s1ona1

.avallablllty and 51gnal augmentatlon) are the econonlc malnstays of the

5CATV 1ndustry as currently constltuted

Technologlcal

;relay 1nc1ude pfos axveg, cre



under way which would permit the substitution of short-haul microwave
techn1ques for cable in areas where the cost of installing cable is
very high {in effect these short-haul microwave - relays would replace'
some of the coaxial cable, the ”trunk lines", running from‘the head-end
antenna'to the subscribers' homes).

2.The video origination function. Beginning with automated

serv1ces--t1me, weather news t1cker, stock t1cker—-CATV systems have
been expandlng the1r capac1ty to produce video. programmlng of the1r own.
'Nou a suostart1a1 and‘grow1ng M1aor1ty ‘of Systems carry prOgramS'whlch“"“

are not plcked up off the a1r—-feature f1lms,,local sports events;

locally produced news. documentary and taient shows, and some syndlcated
f11m. ‘While act1V1ty 1n thlS area is grow1ng, or1g1nat10ns st111 con-
_st1tute a very}‘mall fract;on‘ufthe output of a m1nor1ty of the 1ndustry
Or1g1natlons may become more prom1nent as separate CATV
networks come 1nto be1ng, or the CATV market becomes large enough to

obtain r1ghts to ma1or entertalnment offerlngs to the exclu51on ‘of over-

m‘the air broadcastva.d These two condltlons both: may be necessary and

w”ﬂfnnumber of'CATV system;'nt°nn35)

o’

‘network operatlons may be accelerated by developments in sate111te
technology, whlch 1s partlcularly promlslng in the area of v1deo net-»‘

}‘worklng (51nce the same 51gna1 ‘can be transmltted 51mu1taneously to a

‘ﬂ;Another eleqent FfCATV or1g1nat10ns wh1ch has prom151ng

....

:blmpllcatlons is s:qnal f11trat10n--enab11ng programs of 1nterest to a

“fgpartlculariportlon‘o




-

. telev1sed sportlng events.

‘receives other programming (of interest to them) on the same channel.

While filterlng'(or subdistricting) is required under the New York
City franchises,and is being considered in a pehding FCC rule-making,
it is not now an established aspect of CATV operatlons.

The use of per program . charges also might ascelerate ori-
glnatlons in certaln areas, partlcularly flrst run mov1es and non- \

e it e P N et a8 s wmata chL e B vAr s e mea e

3 Other one-way broadband funct1ons. The fore301nq:;

‘ex: susts exlstlng CATV functlons(except for a few p1lot operat1ons)
But the potent1a1 obv1ously 1» much greater. Po551b1e«prox1mate‘uses-

of CATV 1ncrude.'

. a; Fac51m11e dlstrlbutlon of newspapers. L1ke V1deo

relays and v1deo orlglnatlons, newspapers are a mass med1a requlrlng
d15tr1but10n in one d1rect10n only W1th the add1t1on of sultable ----- -
sendlng and rece1v1ng dev1ces (now belng tested in connectlon w1th

over- the -air telev1sron), a CATV system could use one or. more oF 1ts

channels to dlotTI)Ute newspapers._ The only problem here appears to

 be econom1c fea51b111ty

b Marketlng._ CATV channels, 1f suff1c1ent1y numerous, jd

| could be used forqmarketlng merchand1se.4 A subscrlber could select a

. "\L

partlcular store (or partlcular 11ne or merchandlse, aceordlng to how“'

o the channels are arranged) aad watch the channel unt11 an- 1tem of

telephone from‘tht .pproprlate store-

R . I U e Ce e v N am e

merchandlse has been selected 'The;selectlonchen'could*be’orderedfbyff* .




| operation is simply a specialized form of video origination, and re-
quires no additional equipment. Its implementation probably will
depend on a substantial increase in channel Capacity and appropriate
classlfirat1ons of channels sufficient ‘to alter customer buy1ng prac-
tices (or appeal to particular k1nds of buying practices). |

c. Majil, telegram and message delivery. Use of CATV for

this purpose would require a combination of facsimile reproduction and
a filtration process which dlrected dispatches to 1nd1v1dua1 customers
(mass mailings or general notlces would be the same Operatlonally as
;new5paper d1str1but10n With perhaps some. flltatlon process to encom-
pass 11m1ted dlstrlbutlons) L1ke all of the functions prev1ously
dlscussed thlS functlon 1nvolves one-way distribution and thus is come.
_patlble w1th thlS technolcglcal aspect of” current CATV operatlons.

”Ho"ever, these messages are 1nd1v1dua1 messages, not mass messages so .

"fhe f11tratlon system would have to be so arranged that through COdlng,
- a part1cular messagc reaches the set of the proper ‘subscriber and no
one e1 e. - This 1nvolves a f11trat10n system of much greater complex1ty,
and places a burden on the capac1ty of the system--51nce whatever
channel capactty or“port1on of channel capaC1ty is. belng used to de11ver
“a part1cu1ar message cannot be employed 51mu1taneouslv for other
Ymessages, the entlre path of the one- way system from pGlnt oﬁ or1g1n
tto the subscrlber s set .1s p;eempted for the durat1on of the message»r
£(for'thispurpose a "path" may be intervals in the d1V151on of a channel B

"hbv varlous multlplexing techniques) However, the prospect nonetheless o

;;1s a prom151ng one 51nceﬂt(1) ma11 can be transmitted in: off peak p‘




hours of the late night and early mcrning when there is little other
demand for channel eapacity; the channels are wide (6 MHz), so messages
cduld be transmitted without}consuming much time; and the wiée channels
lend themselvesito subdivision for this purpese, including various

multipJeXing techniques. (This discussion~assumes'that the message -

[7"»
}L> ( e I “‘ St

reaches the CATV or1g1n povnt by some non-CATV process--telephone or
cther 11nes‘from“loca1 areas, and intercity microwave " from remote areas.

een--ngcnsidaerable --

e <4, Linited two-way capability.-There has:

el

discussion of using CATV for two-way transmissions, but the concept is

‘not free“from'ambiguityt"On the one hand, there is‘the‘possibility of

hav1ng a 1xm1ted return capab1l1ty (e g., a 51ng1e narrow -band or broad- *
band channel to the p01nt of or1g1n) On the other, there is the poss:-
bility of:haVIng mu1t1p1e broad ban@s channeled in a yarlety.of«d1rec~‘
tions. The'néture'amd impertance offthehéistinctienwiIl'be'illﬁstrated

in the examples *hat follow.
|

ol Marketlng As nOted'above,~the subscriber could use

| the telephpne to communlcate w1th the store to make a puréhase seen

wh11e watchlng a v1deo market dlsplaY 0r1g1nat1on.h The alternatlve-
:_would be to have a telephone chehnel runnlng to- the p01nt of orlgzn ash

| part of the CATV system n/whlch the selectlon C0u1d be reglstered 1n"7
';much the same way ‘as: 1f the order were transmatted by t lephone.:'Thefl
CATV system would th n arrangc toérelay the erders to the approprlate

'Qstore. Slnce such a one way return bhannel would preclude quest1ons .
‘t .

phone°“7"




b. Polls and voting. The same telephone grade channel

running in the reverse direction could be used o register veies or
other’ responses to a program recei ved over a CATV broadband channsl.
For this 11m1ted purpose, the re»erse one-way channel probably would be
preferable to an independent telephone ronnectlon.

c. Inst ctlona"‘el'V151on. The same operat1onal format

would permit students to give responses to questicas posed by an in-
struct1ona1 program over a: broadband channml~ For examlnatlons or self-'

testing, the prev1ously descrxbed technology probably would suff1ce. _But

B Y R TN
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if the nature of the. message recelved by the student from the set is to
vary in accordance with hlS answer to a questlon 1t would be necessary_
to use multlple channels (or a subd1v151on of channels) and a fairly
comp11cated littrat1on process.‘ To perm1t a full -scale d1alogue it
.3‘wou1d be necessary to have ‘more than the l1m1ted two- way capab111ty
‘here under dlscuss1on. |

d. Program selectlon. The~e has been much d1scu551on of

“the p0551b111ty of a subscr1ber order1ng a program out of a catalogue
and v1ewlng it at a time of his own select10n7~ L1m1ted two -way capabl-
'l1ty would suff1ce to place the order--only a telephone grade bandw1dth
(or less) 1s needed for thlS purpose. But the CATV system would have 3;
Vfto prov1de a separate ”path" (here, presumably, ES full channel) from
"!the p01nt of or1g1n tolthe subscrlber s premlses. ThlS 1nvolves capa 1ty‘
jgfar beyond anythzng that present CAlV systems or prospect1ve CAFV | %f

ppsystems, seem llhely to be able to handle (1n contrast to ma1l wh1ch can

‘jbe compressed 1nto shcrt tlme 1ntervals'and/or narrow channel cpace and

2 ‘L_.",,A,_M..‘.,,
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A pilot system on Cape Cod is beiné”developed to enable
subscribers to dial programs; but the system requires separate cable

pairs from the CATV exchange to the individual subscriber. It is esti-

}mated'that larger versions'would require 10 exchangeS'per'square:mile;-

7i%

The alternative to:switched systems«(discussed;hereafter) is-a radiait-
system cf this type with separate-pathS'from”point of-origin to each
subscrlber, -If multiple exchanges— are employed; presumabiy‘switching'
capacity also will be needed;"‘ln'eitber”case; a- technology  would be- -
involved that seems well beyond'the‘present generation of CATV systems.

“ome b e

e. Other ordering of information services. With respect

to remote viewing of library boo’s, or access to computers, the probilem
is much the same. The telephone grade line to the origin probably
would sufflce, but would the system have" suff1c1ent separate "paths"

to various subscribers calllno for dlverse services at different times?

o~
e
Lo it

£. Protectlve St ces. Here a somewhat dlfferent pro-

blem istposed. There is no need for the CATV system to communlcate with

th? suascrlber. The problem 15 to v1ew the- subscrlber’s prem1ses ‘to- -

‘prorect agalnst tlre, burglary or . other- damage. “The-~ functxon 15 s~

dlsparate from: the normal CATV - funct1on that it-is- d1ff1ruit to‘see whys-

pf1t should be- related to CATV {a540pposed to- the telephone network)‘~Butv

_undoubtedly 1t 1s techn1cally feas1ble, and "reverse" broadbands could ~

” perm1t a V1ewer at the or1g1n to scan each subscrlber s p*em1ses:7 Thejﬁ

F
O

problem would be to h1re a sufflcment number of V1ewers at the or1g1n

‘jpoint 51nce there 1s a 11nit to how many sets a s1ng1e person can'-

,waatch (If watching 13 not 1nvolved and the alarm 15 some kznd of

tf.auto t1c 31gnal,» then a_aalro b and-- e*urn cha'me1 ebocln'sufflce.‘

e

The same techno]ogy would accommodate meter readlng 1

-




- 5. Un11m1ted two - way CQEabllltye If hroadbands are to be

dedicated to 1nd1v1dua1 use; and if one sender is to..be able to reach
different recelvers, probably it Will be necessary to go to a circuit,
switched system analogous to the telephone, or: at least a message -
switched system operated by store-and-forward computers. Both would be
a substantial technological leap beyond existing CATV sYstemse But

- without such switching capability it is difficuit to eonceive of the

CATV distributio" system (in contrast»to SOme‘Of its interconnecting

Py > L e P I TP
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fac111t1es) be1ng used for some of the purposes frequently mentloned
data transmlss1on, and face-to—faee or multx-party‘V1deo'conferences
‘(for educational; marketing, financial or other purposes) For such
purposes, and ‘also for some of the purposes prev1ously mentloned
(notably order;ng‘progrgms,or_rnformatlon‘un;gue to each subscrlber),

a Whoiehnew generation of;CATV Systens will be'reQuired,:probablydin-
_#olving%separate cable pairstfrom‘each subsoriber_to a sWitching center-
(analogons to thekpresent telephone network).

| 6. Summarz Based on this very s1mp11f1ed dlscu551on of the

- present and potentlal tecnnolog1ca1 a1men510ns of CATV 1t would ‘seem
des1rab1e to press ahead 1n areas, 1nvolv1ng f11trat1on max1mum channel
;capac1ty,'and 11m1ted two way capac1ty (a telephone grade channel 1n;;'_
the reverse d1rect1on) However, two way broadband transm1551on appear=
‘to present a substant1a1 advance over present technology and should not
'-be permltted to detaln present CATV development, Of the funct1ons

[ owes

';‘enumerated the folloW1ng appear to be reasonablytw1th1n range of \t?f
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i M)

existing CATV systems: 1, 2 ﬁncluding filtration), 3a, 3b, 3c(as to mass
mailings), 4a, 4b, 4c (short of full-scale dialogue). _Theefolloming
appear more problematical: 3c (as to individual mailings), 4d, 4e, 4f.

Unlimited two»way capability (5% seems remote.

~B. Prospects for CATV Development

The extent to whlch the potential of CATV becomes a reallty
depends upon technolog1ca1 con51derat10ns only in part. _The.magor pro-
blems are economlc and political. ..To consider thes: factors, if. is e e
well to d1st1ngu15h New York C1ty (and 1mmed1ate env1rons) fron the
remalnder of the State.'

1. Development in New YorkaCity}l New York Clty is almost

-unlque among Amerlcan commun1t1es31n that the future of - CATV in the
_City is wholly 1ndependent of the problem of importation‘Of distant
signals (and thus is largely 1ndep°ndent of FCC pollcy) New York

C1ty has a p1en1tude of off the- a1r broadcast 51gnals and the CATV
entrepreneur 15 not gozng to obta1n subscrlbers-by undertaklng to
1mport additional 51gnals (the 6551sed s1gnals, =ought to be imported
elsewhere,'come from New York Clty) The promotlon of CATV in New York
fClty w111 depend on (a) the extent to whlch 1mprovements 1n telev151on
‘dreceptlon 1s valued by telev151on v1ewers, (b) the extent to whlch CATV f
:&systems can dellver attractlve mass appeal programmlng of the1r own, l"
‘fnot avallable oi. che-~ a1r,'such as Ranger and Knlckerbocker home games

_fand un1nterrupted mov1es, and (c) the extent to whlch CATV serv1ces

S

f,i?nCIIIary nature-?suchﬁas a stock t1cker,‘or closed c1rﬂu1txf{ﬂ;7{

5programs tor spec;allzed aud1ences (doctors. bu51nessmen, adm1n15trators)

:dkexpand the number of subscrlbers.w As the CATV market expands, [;




and more subscribers are attracted, more: funds become avallable'to-
the CATV operator to bid for attractive originations and- to explore-
additicnal ancillary serV1ces—ewh1ch; in turn, provide the foundation
for further expansion. | |

:

Because the New York City situation is so unique, it is

impossible to predict with any pretense of accuracy the extent to

(a4

which CATV service may grow there. Bu the City market is so large--
over 2,700,000 television households in New York City and almost
1, 000 000 additional telev151on homes in the immediate New York State

env1rons--that even if CATV penetratlon is 11m1ted to modest propor~'~

- ‘—a_»n..q. NS M 6w W -
- e e, -

t*ons--sav 20%--the resultlng market would sufflce to support a number

of CATV systenms: larger then the- largest exlstmng systen- (San Dlego,

39 000 subscrabers) At present rates, and in the .absence c¢f any

spec1a1 charges for partlcular programs or anc1llary servlces ’the*:
jannual revenue from a system of 100 ,000 subscr1bers would exceed five
' m1111on dollars.,

The only obstacle. to growth in the New York C1ty area is
the danger of perverse governmental pol1cy° If experlmentatlon is
restrlcted 1f revenues are depressed by strlngent rate: regulatlon
or exce551ve fees or. taxes, if the entry of new svstems is retarded--

: the necessary cytle of . (a) attractlve prOgrenm1ng, (b) 1ntreased |
penetratlon, (c) 1ncreased revenues and (d) augmented programmxng,
may be stopped short of 1ts full potentlal ThUw, as to New York
Clty,,regulatlon should be held to a. mlﬂ:ﬂ&ﬁ:n The most useful thzng.

that the government could do at thxs time 1s to assure that landlords

do%not 1mpose obstacles to tenant subscrzption to CATV In rent-

controllea:bu11d1ngs,&Eandlordsfare'permltted to assess tenants $2

;ﬁ=add1t10na1 per month“f" CATV serV1Ce’ ;;'j_tzt.”




‘In both rent-controlled and non-rent-controlled buil&ings, landlords can
insist upon payment from the CATV opefatdr to‘permit entry to the build-
ing.l:Both practices hage;a'retarding influehce on CATV penetration and,
as arconsequence, restrict itsldevelopment |

2. Development in other areas of New York State. The

remainder of New York State is not unlike the4remaihder of the natio~
except that it is more heavily urbanjzed. than V~¢t sections. The
cr1t1cal factor here is the 1mportat10n of distant 51gnals, and the
‘major problem is FCC policy. Wlth a relaxatlon of FCC pollcy on dis-
7tant signals,hit is not'unrealmstlc-to expect that CATV eystems would
penet?ate'to.the extent-of‘40%_toj50%>of television hooseholds,.even
in urban areas with threejnetwofk signals a#aiiable.”This{has been
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oxr the United btates where dlstant cxgnal 1mportat10n has been permltted
,For such 51gn1f1cant markets as Buffalo, Syracuse, Albany Troy-
Schenectady, Rochester_and'Blnghamton, the potentlal is sizeable. The
,televiSion households in-these markets (moat but not all of which are in
New York State) total over’ two mllllon--enough for elght to ten CATV”
‘sy:tems w1th over 100, 000 subscrlbers each if 40 to 50% penetratlon is
assumed | | | | | o | ‘,G'
As noted above, the pr1nc1pa1 1mped1ment to the deveIOpment
'of CATV 1n New York State (outs1de of New York C1ty) 1s thv FCC'
;dlstant 51g1a1 1mportat10n pzllcy If the state 15 1nternsted 1n_,_
hfurtherlng &ATV deve10pment t =hou1d con51der partlctpat1ng actlvely

jln seek1ng to. esolve the dlstant slgnal Problem.’*~”"

3.vThe underlylng p10blen Of deve10pmcut., The hé&éidﬁmént“;:#

of CA"V requ1res capltal.: Capltal may come from two general sou'ceS'\

\‘l




(i) government, or (ii) private imdustry. With the budgetary probiems
facing federal, state and local- governmental bodies today, it is'heyond
the-realm -of possibility that any- substantial amount of capital 'will-
be forthcoming from public seurces (altheugh pubilic participationrnay'
prove-pbssibie“in-some inStdnces);*t~This"leaves~the~prob1em-ofweapital
supply to the pr1vate sector,*whlch as*is‘well“known,“will‘advance
funds only when the ant1c1pated return more- than-compensates for the-
risk involved. CATV is promising, but it is a;ao a rlsky business.
This means that the anticipated retmrn--whlle not -quantifiable in- pree*
cise terms--will have.to be substantial. Substantial returns depend:
upon two things: (a) substantial gross revenues, and tb) 4 significant
maxgln of proflt from those revenues. | |

[a) The only present. source of substant1a1 revenues for
CATV systems 1is the mass telev151on audlence--lnterested'ln lmPOTt§d‘“
signals; attractive originations,‘and 1mproved reeeptlon° - No one“has
suggested any other source- cf substantial- revenues»for the CATV - 1ndustry»‘
as~pgesentiyeconstatuted@‘«a~eneeway"mass§med1um W1th“s1gn1f1eant;-but
not~uniimited¢~channel-eapacityo-eun&esssGATVweén*obtain'substantial
revenues by" attract1ng large segments of" the- telev151on aud1ence**1ts
‘growth unquestlonably w111 be retarded 1f not halted entlrely*"

(b) The ab111ty of CATV to retaln a substantlal margln of
‘1ts revenues as proflts is threatened by the prospect of strlngent “
htate regulat1on on the one hand and the payment of exten i'ejfees on‘_“
hthe other (to mun1c1pa11t1es,_to copyrlgh‘ owners, to educatlonal -
ftelev1sion) The reductlon of the prof1t margln can be Just as- damag1ngﬁ

:to the development of CATV as the reductlon of g "0SS revenues,' If_then

. .Jl

R Revenue bond f1nanc1ng may be ava11ab1e for LATV Operatlons f':‘* .
of proven fea51b111ty° ‘ T ;

-~
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margin becomes inadequate, the necessary private'capital will not be
forthcoming .

‘At some point in the industry‘s‘development, rate regulation
may be useful not only in preventing consumer erploitation, but in
expandlng the demand for the industry's product~-wh1ch probably is
sensitive to price reductlonso' But this is not the present problem,

Many of the proponents of CATV deyelopment seem unwilling
to face these realltlesc They are interested in the potential of CATV
<£or providing many serV1ces other ‘than additional popular programmlng
for.the mass television audlencev-educatlonal purposes, governmental
purposes, business purposes. “But unless some other motive force for
development‘is uncovered; these other purposes.will have to remain
secondary‘to mass appeal‘televisionfprogramming. Wlthout the 1mpetus
prOV1ded by the latter, CATV w111 not be avallable to serve g;y
purpose.: | |

o ThlS approach has its drawbacksa§ A system designed for mass
appeal telev151on p*ogrammlng may not serve ‘as well some of the other
purposes env1saged But many of the other purposes are compatlble w1th

CATV's pr1mary role (partlcularly through use of flltratlon deV1ces,
,large channel capac1ty and llmlted two way capablllty, as nescrlbed
‘above) ' Those Wthh are not--whlch requlre unllmlted two Nay capab111ty
fand sw1tch1ng—-may havc to wa1t for the next generatlon Of ! CATV develop-
ament or may have to come v1a another route (1 ea; the telephone company)
QBut there 1s much to be galned from more °xtended development of the

'present generatlon of CATV systems (w1th perhaps, ome llmlted modl-

.f1cat10ns),,and 1n the absence of a ma551ve governmental flﬁ“ﬂClal




commitment, there seems to be no elternative to following the route
dictated by the mass television audience.

| It is difficult to.predict,‘at this point in time, how long
it will take for the non-video functions of CATV.to develop. The one
thing that is certain is that if t.e video functions do not develop
(through s1gna1 1mportat10ns, program orlglnatlons; and 1mproved

reception), nothing ‘else,wtllJbe forthcoming from CATV. Unfortunately,

the only road to the long-run is through the short-run.

In order to dlspe1 any mlsconceptlon, 1t should be empha—
51zed that the short-run potent1a1 of. CATV is not 1nsubstant1al The
w;shes of m;lllons of television viewers for addlt;onal mass appeal
programmihg are not to be'ignored-wwithout regard to how}others may
Judge the nature or quallty of that programmlng° 'These persons act
as free men,-dnd as consumers, Just as much when they watch television

as»when‘they dec;de where to\llve, what to ‘purchase, and how they W111

, spend_their\leiéure‘time generally. Ineaddition, the availebility of

progremming for minority intereSts;_for‘local political and comnunity
affairs;,for'educational and'g0vetnmenta1 purposes, will be expanded by

CATV-jWith,‘perhaps; some appropfiate‘r.e-grulatory‘:inducement° And even'

.as:pfesent1y=structured the CATV 1ndust1y offers ample opportunlty
 for experlmentatlon w1th new technlques 1n educa 1ona1 1nstruct10n 1n

”newspaper d1,tr1but1on, 1n ma11 dellvery,l. uarhetlng, and 1n a varxety

of other areas,i Although the millenlum of unlversal two~way switched

| hbroadband commun1catlons ‘may- not be reached at the outset substant1a1

hgalns 3re p0551b1e and should not be foregone.m
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IX. Recommendations and Conclusions -
It is‘recommended that CATV'operations be ‘subjected to
State reguiation; that the agency exercising such regulatory author-
ity be the New York Public Service Comm1551on, but that the regulatory
.1eg151at10n adopted be carefully 11m1ted to take account of the exist-
ence of extensive federal and‘mun1c1pa1_regu1at10n 1n_th15-f-1e1d°

A,fFranchisigg

“As to existing CATV companies actuaily engaged in oper-
ations, it is recommemded that the new iegislation confirm their
franchises (subject to any 1nf1rm1t1es which are in issue in pending
1itigat10n and sub;ect also to compllance with Comm1551on regulatloas;
ihfra):"There is no‘indication that any existing CATV operator is
unfit., ) .
As'te outstandlng unexerc1sed franchlses, 1t is recommended
that they also be contlrmed if eltner LlJ tne franchlse hoxder and
the franchlse meet m1n1mum Comm1551on requ1rements, 1nfra, or (11)
prlor to the effectlve date of -the Act the franchlse holder has ene
. - caveats as operating systems).
gaged in substant1a1 constructlon of 1ts system (subJect to the same/

As to the 1ssuance of new franchlses, 1t gt recommended
that the choice be left to the mun1c1pa11ty to:be served subJect
to the follow1ng 11m1tat10n5‘h' | - |

(a) The appllcant shall meet such mlnlmum quallflcatlons
“as to technlcal flnanC1a1 and character fltness as the Comm1551on
t;may by regulatlon prescrlbe.eﬁfr°”hy':/‘ ‘ P h
| | (b) The system pr0posed by the appllcant shall mee.\such
'mlnlmem.requlrements as to constrt 10N*“nd operatlon as the Com-J

3m1551on may by regulatlon prescrlbe, 1nc1ud1ng any aspects that

‘}mlght bear on’ the env1ronmentum’

Q
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(c) The applicant shail file, simultaneously with the
municipality and the‘Commission,psuch information as the municipality
and the Commission require, The Commission shall by regulation pre-
’scribe_the’information it requires.relating to (i) the system pro-
posed to be constructed by the applicant; (ii) the applicant's pro-
posed mode of operation;-and (iii) the technical, financial and
character qualifications of the applicant tonconstruct-and operate
the system proposed. The Commission may, by specific order, reQuire
the submission of supplemental information. |

(d) No muni;ipal franchise shall become effeetive unless
it has been approved by the‘Commission} Howe?er the: bases upon which
the Commission _may dlsapprove a franchlse ‘shall be limited to the
-following: (i) the appllcant does not cenform to the. m1n1mum flnan-
cial, technical and character qual:frcatlons prescrlbed by the Com-
m1351on, (ii) the system proposed does. not meet tne m1n1mum requ;re-

ments of the Commission- as to e1ther construct1on or operat1on,
'(111) the grant of the app11cat1on would V1olate a regulatlon or

;apol1cy of the Commlss1on in an area of CATV operatlons which the
Lcmm1551on by statute, “has been SpeC1f1ca11y empowered to adopt
(see dlscu551ons under spe61f1c headlngs, inﬁgg)

The result of thlS prOposal is that the Comm1551on is
glven full authorl y to assure that CATV operators and the1r systems
meet m1n1mum standards (whlch may be related to the 51ze of the - |

-f1commun1ty to be served), but that where there is more than one ,1
”.rquallf1ed app11cant the ch01ce among them 1s 1eft to the mun1c1pa11ty
\The reasons for thlS approach are as fOllOWS'”. = . |

(1) As 1ong as m1n1mum cr1ter1a are sat1sf1ed and ‘no

%rxpollcy 15 contravened ﬁ1t 1s extremely
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difficult to make a choice among qualified applicants--particularly
.from a distance. The FCC's sufferings under the hurden of compara-
tive'television proceedings amply demonstrates the morass into which
an agency can sink in attempting to make such choices,.

(2) In an emerglng 1ndustry, the terms of the franchlse
are 11ke1y to be a matter of bargalnlng between the mun1C1pallty on
the one hand, and the various appllcants on the other. As tong as
minimum criteria‘are met, and no express Commission regulation or
policy is contravened, the local governing.body would apoear to be
the most appropriate agency for-determinimg which "package" of‘arrange-‘
ments is most benef1c1a1 to the partlcular communltyn

(3) To be sure, 1oca1 agentles may be corrupt or may show
favor1t1sm to an appllcant based on extraneous con51derat10ns (e.g.,
>p011t1ca1 afflllat1ons) But‘state-agencles are not immune from
these vices, and probably’itlis leasvdamagihg To the State ifhthe
officials of,some towdlor city‘behave.improperly'infa:single,Case
than if a Stateuagency does S0 in a whole series of cases-(as the
FCC d1d 1n the fifties in respect of television 11censes) Moreover;
assumlng compllance with all Comm1551on cr1ter1a, regulations and
.:p011C1es it is very doubtful (a) that 1t w111 make much dlfference-
who obtalns the franchlse -or (b)-1f 1t does make a dlfference inta
partlcular case, that the Comm1551on w111 be able to predlct the
,‘dlfference 1n advanceo‘ One poss1b1e exceptlon 1s where the contestants
rare a: busxness f1rm on the one hand and some form of nonproflt-' |
korganlzatlon on the other._ But this k1nd of ch01ce--wh1ch goesff"“

.d1rect1y to the "package" of beneflts to be der1ved~-seems 11ke one'

:ethe mun1c1na11ty should be able to make for 1tse1f.




There is one situation in which.the Public Service
Commission should have power torcertificate a CATV system directly,
Where it appears that a viable CATV system requires a franchise from
more than one community, and the communities involved are unable to
coordinate their'franchising functions and agree-ubon a common form"
of franchise for a single operator, the Public Service Commission
shouid have power to resolve:the impasse by directly certificating a
CATY operator and speCifying the terms and conditions of its.0perae
tions. But the initial authority would continue to rest with the
municipalities°

In addition'to the*foregoing powers, the“Commission should
have an advisory role in tbe.franchising fie1d~‘ (a) preparing model
:ranchlses for use by mun1c1pa11t1es of dlfferent sizes; "and (b)
providing consultatlon services for mun1c1pa11t1es seexlng guldance.
This may‘be pert1c11 rly ?aluable.where‘the‘de rabTe bou“dﬂtlev,f:r
a CATV system do not c01nC1de with. pol t al boundarles°

The role descrlbed above is a. llmlted one, but one that
1s.con31dered necessary. Mun1c;pa11t1es are-not experlenced in this
area,and franchls}ng of CATV systems will not recur with sufficient‘
'freQUency,to°permit~the'development of municipal expertise. Unguided
municipal ffanchiSing*Of'othet utility Seryioes in the'past‘generaily'
has prov'ed'to“be"-disﬂasterous° And, as aipraeticaltmatter, ifhthe
otate does not . 1ntervene here, the FCC will preempt the field by
»11cen51ng all CATV systems and prescrlblng 1ts own standards.' From
,the p01nt of v1ew of both speed of dec151on, and sen51t1V1ty to
ilocal problems,.lt 1s belleved that the Pub11c Serv1ce Comm1551on o b?k
1wou1d be preferable to the FCC (In the area of 1nterc1ty bus 11“4 :
;censes,‘for example,'where approval by both the Publlc Serv1ce Com-

;m1551on and the mun1c1pa11t1es concerned 1s requlred,the Conm1551on s




decision almost always precedes the various mun1c1pallt1es .decisions.)
Finally, there appears to be no al*ernatlve where viable CATV bouni-
aries do not coincide with munlc_lp'al_boundarleso -
The question of multiple franchises for the‘same‘area
will be discussed in several suhsequent contexts. For the reasons
there indicated, it is not recommended that the Comm1551on have author-
ity to preclude multiple operatlons in the same communltya. However,_
Comm1551on approval should be requlred in the case of a transfer, Te-
newal or amendment of a franchise,
Ne mentidn has been made of regulatory restrictions per-
taining?to frénchise term, frdnchise exclusivity, or the procedures
for obtaining franchlsesa Mwnlmum requirements coverlng these p01nts_
mlghtvwell-be‘added,_although probably they would be superfluous.
Franchises are now required byeState law to be

State law requiresfthet the award'ef:franchises be pre-

3

.....

~ceded-by notice and pub11c hearing (and étate‘adviSOry services are
recommended hereln) B : 1_. - o o o
And, as 1nd1cated in subsequent d1scu551ons;'ob3ect10n-
“-able franchlse pr0V151ons can be overr1den by State reguiatory meas -
ures. However, a- lim1t of 20 years on any franchlse term would not
be unreasonableo |
| B Ratesc,;ﬁe, | _
It is reconmended that the Comm1ss1on not wndertake o
Qgeneral ra e regulatlon of CATV systems at the present t1me° It is

irecommended that the Comm1551on 11m1t 1ts rate actlons to the follow-

'f1ng areas: i

R,




(1) Where a CATV‘franchise stipulates the rate.To be
charged, the Commission shall assist the municipality in assuring
that the rate stipulation is resnected

fy‘(Z) Where a CATV franchise does not'stipulate‘the rate4
to be charged, either generally or in.a particular context, the
Commission shall fix a rate equal to the”rate'generally being stip-
UIated_in-similar franchises issued at about the same-time in the
same area. | |

(3) Whether or not required by the franchise, discrim--
ination among subscribers similarly situated shall be prohibited.

Any provision to the contrary in any franchise, eXisting or newly
issued shall be declared VOid ‘as against public policy. However,
“free or. reduced rates to governmental “educational or charitable in-
stitutions shall not be considered to be unjustly discriminatory.

(4) No provision in'any franchise ie'atirg to vates shaiil
‘be binding upon a muniCipality for an initial period longer than
ten years or a subsequent period longer than five yearser If a CATV
System declines to renegotiate rates (on an unrestricted baSis)

ten years,after-the dateiof initial-issue of the franchise, or
 five years after the date of any renewal or if the munici-
pality and CATV operator are unable to come to agreement on rates
prior to the expiration of the initial ten- year period or subsequent
five-year period the CommiSSion, on petition of the muniCipality,
rshall order the CATV operator to present its finanCial records in
'conformity wzth the Comm1551on s system of accounts,,and shall adjust,
‘othe CATV operator S ra es, based on these records, to meet the oper- T

ator s revenue requirements--all in- accordance With normal publlC

‘futility ratemaking standardsaijfﬂ‘i*V"
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(5) in the event of conversion of a CATV operatcr to a
"communications common carrier" (see infra), the Commission shall
have authority to regulate the CATV operator's rates in the same
manner as any other common carrier. |

(6) In the event the CATV system fails to meet any
statutory or franchise obligation, the‘CoanSSion,may order an appro-
priate reduction in rates (see infta), In the event service improve-
ments are directed, rates may be revised upward (see infra).

Rate regulatory authority is circumscribed, in the manner

described above; because: -

T (a) At the noment,.there appears to he no pressing coh-
sumer denand for rate tegulation,‘and a firm's ability to earn "ex-
cess nrofits” during the premotional phase of an industry is a desir-
‘able stlmulant to 1ndustry development.

- (b) Franchlse rates often are part of a bargain, and, to
‘the extent other overrldlng cons1derat10ns a“e not 1nvolved it would
be unfair to tamper with but one aspect of the barga1n
| (c) The exceptlons to’ thlS propos1t10n are 1ntendnd to

cover franchises lacking rate pr0V1510nS (point (2)); poss1b1e in-
stances of rate d1scr1m1natlon (p01nt (3)), 51tuattons where a mun1-
c1pa11ty ‘has acted improvidently in b1nd1ng itself to partlcular

rates for too long a perlod of t1me (p01nt (4)), 51tuat10ns, to be

fd1scussed 1ater where the naturc of the CATV system s Operatlons

f_.are rad1ra11y changed (poznt (5)), and 51tuat10ns where the CATV

fOperator has fa11ed to meet 1ts oblxgat1ons or 15 unable to meet new

o commun1ty needs (p01nt (6))

(4) F1x1ng rates for CATV operatlons 1n accordance W1th

normal ut111ty technlqaes would be: extremely d1ff1cu1t at thls t1me'




jbecause of the large number of CATV systems in New York (presently
1[452 operating, franchised, or‘being franchised in the State); the
fﬁsmall size of many of the State's‘CATV systems (the majority of. oper-
| etihg:systems have less than 1,000 subscribers);»end the variations
in sy$tem operations depending on temmunity'size and nature and ex-
‘tent of original programming. Fopefully,.most rate questleds will
be decided in franchise negotlatlols or renegotlatlons and Commission
‘1ntervent10n will not be required except in extreme situations.

Yet Lhe sltuatlons descrlbed abOVe do appear to be appro-
priate for Commission intervention, and, through proper procedures,
the interesis of all'parties can be protec*eda ‘Additional areas for
Comm1351on intervention may ‘become Apparent'in the future if mﬁnici-

‘pa11t1es do not adequately proteet the 1nterests of all their re51dents._

- C. Serv1ce" General Qualltyfof Ex1st1ng Service

The most serlous der1c1ency in present franchise terms | ;f
ishin the area of serv1ce-‘aerv1ce requlrements are hlghiv variable : f:
_and most clauses are vaguc and general Whlle there does not appear
“to be great dlscontent among subscrlbers on ‘this score at present
many“of.the'dlscordant notes ceme under thls headlng With respect
to;nerV1ce, 1t is proposed to supp;ﬂnt franchlse regulatlon 1n a
‘number of areas. | ‘ |
(1) Where constructlon oT operatlon of a CATV system is
}ﬁunreasonably delayed or exten51on of CATV serV1ce to all areas thh--
T1n the system s franchlsed terrltory'ls unreasonably wlthheld the 'féf

'_Comm1551on”may7e1ther (a) vacate the franchlse for ‘non- use, or (b) v‘?

_order the;constructlon and Operatlon needed to fe move ‘the unreasonablew I

‘delay or w1thh01d1ng of serv1ceo’fiﬂ determ1n1ng whetherhgeldy or -;_"];@
il R e bk iniat Rt Fo U
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withholdinghof service is unreasoﬁable, economicrfeasibility shall
_be7the principal_criterion° - | l‘ |
| - (2) A‘” .ems shall be_constructed and'operated'
in acCOrdance wi- N iscunicalhstandards as'the ”CC and the Public
CCServ1ce Comm1551on shall promulgate to assure hlgh quality of ser-
nv1ce. Thls Commzssron should urge the FCC that, whatever stance it
l.ultlmately takes on technlcal standards, the determlnatlon should
i not be preemptlve of supplemental State standards (at least in the
fhabsence of an FCC determlnatlon that the supplemental standards con-
fllct w1th federal standards) o ‘ “ |
' | (3) All CATV systems shall malntaln local offices or
local telephone connectlons in the communltles they serve; all de-
.f1c1enc1es in serv1ce shall be promptly remedled and. the mun1c1pa11ty'
1iand the Comm1551on shall be not1f1ed not less often than every three
f3months, of the complalnts of subscrlbers recelved durlng the report-
~‘ing perlod and the manner in whlch they have been met (1nc1ud1ng the
lt1me requlred to make any necessary repalrs or. adJustments)
” | (4) The respon51b111ty for assur1ng a hlgh 1eve1 of ser-
'v1ce shall be exerc1sed 301nt1y by the Comm1551on and the mun1C1pa11ty
hlnvolved Elther may act on a subscrlber complalnt, but the prlmary
‘respon51b111ty for day to- day survelllance should contlnue to rest
“;w1th the mun1c1pa11tyo‘ The Commlssion should act only 1f (i) 'it.re-
fcelves complalnts dlrectly from subscribers,‘or (11) the mun1C1pa11ty
Egrequests 1ts a551stance, or (111) it is apparent after a. reV1ew of
Ttthe CA V's reports and consultations with munic1pa1 off1c1als,‘that
?TCommission act1on is required 1n order to assure adequate serV1ce.,
= | T If good CATV serV1ce 1s to be assured -1t is essent1a1

lkthat standards more def1n1te than those Jncluded 1n most franchlses
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be‘articulated at the State level keeping in mind the possible need
for dlfferent standards for -communities of dlfferent size, Mostrcom-w
mun1t1es have not negotlated franchlse serv1ce prov151ons suff1c1ently
protectlve of the interests of the1r re51dents° Most communities

lack the manpower and tg,hnlcal expertlse needed to formnlate and im-
plement meanlngful service standards° And, finally, most franchises do
not prov1de suff1c1ent1y effectlve remedles for deallng w1th serv1ce

problems._ Prov151ons for rate reductlons are rare or non- eX1stent

*Prov151ons for bonds for fa1thfu1 performance, or securlty dep051ts

,,vnvs_;*e'ent nlsome 1nstances, but the amounts stlpulated are grossly

.,,_,‘r
S‘ N

1nadequateu PrOV1sons for cancellatlon are common, but the amblgulty
of the serv1ce requlrement of the franchlse, the Draconlan nature of
the remedy, and the p0551b1e unavallablllty of a substltute cable

system, make cancellatlon an 1ncomp1ete solutlon to the service prob-

lem. The Comm1551on would be 1n a: pOSltlon to artlculate def1n1te

“serv1ce standards, reV1se them as necessary 1n 11ght of the state

fnof the art, pollce them W1th experlenced personnel where called upon

te do so, and enforce them, where necessary, W1th rate reductlons or

other approprlate measureso

It 1s not 1ntended to exclude mun1c1pallt1es from the

jserv1ce area° Any serv1ce requ1rements 1n the franchlse, not 1ncon-

51stent w1th federal or state requlrements, should be preserved If "

d1ssat1sf1ed W1th an ex1st1ng operator, the mun1c1pa11ty should be

5Hfree to franchlse a competltor under the same condltlons as any new ]
”entrant mlght be franchised (and to cancel the outstandlng franchlse‘
hif grounds exlst) And the 1n1t1a1 reSpon51b111ty for enforc1ng

‘serV1ce standards (po1nt(4) above) 1s 1eft to mun1c1pa11t1es for

i ‘1‘9.5 -
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the most part, The service area is one in which the cooperative
endeavors of both‘the CommisSioneand the municipality involved could
ﬂbe usefully‘employed for the benefit of subscribers.

Nor are the imposition'of service obligations unfair to
ex1st1ng CATV operators. Surely tney will not ma1nta1n that they
‘barga1ned fou ; opportunlty to unreasonably w1thhold or c1rcum-
scr1be servtcc, or to render serv1ce of inferior qual1ty, or to fail
to remedy serV1ce def1c1enC1es promptly° Any such barga n would be
'unconsc1onab1e and unenforceable by a flrm occupy1ng a monOpoly p051- -

 tion. The prov151ons for requ1r1ng adeq!ate serv1ce merely artlculate,
;and make more enforceaole, an aSpect of the franchlse that should be '
lmp11C1t in any bargaln concluded in good falth and is, made exp11C1t
in many franchlses--albe1t in hlghly general terms. |

D. Service: MaJor Cnanges in Ex1st1ng SerV1ce

The pxeceulng olscu551on was concerneo W1th malntalnlng

"adequate levels of serV1ce of the type env1saged when the franchlse‘
\dwas granted As the state of the art advances,'or commun1ty needs‘

expand 1t may be de51rable to requ1re- (a) a larger number of

‘channels, (b) two way capab1l1ty, (c) communlty or1g1nat10n centers
k r,or f11trat1on arrangements, (d) addltlonal fac111t1es for 1ntercon-,
; nectlon, or (e) other maJor changes 1n the system. Some such requlrew :
}ments may be 1mposed hy the FCC ‘ It 1s probable that the State also |

P will be able to act 1n th1s area as long as federal standards are

,not contravened | _ LR
o “ In the grant1ng of new franchlses,.no problem would be
d presented° The franchlse would have to conform to FCC and State

f‘regulat1ons as of the t1me it was executed and such regulatzons‘~””""



o

coula encompass all requirements thought essential at the-time.
For exampie where school district bOundarles do not conform to
mun1c1pa1 boundarles » @ requirement of‘common Operatlon or intercon-
nect1on‘of CATV,systems could.be imposed to facilitate_programming
'by the schoelhdistrict°3 Where,-however, extensions or improvements
in cervice are to be imposed on existing CATV systems, a Serious
*roblem may be p;esented in-creating an 1mba1ance in the franchlse
sargain, - The franchise rates may not suffice to cover the costs of
prov1d1ng addltlonal serV1ces°‘ Accordlngly, it is recommended:
| (1) That the Publlc Serv1ce Comm1551on be authorlzed to
‘require changes in CATV operat10ns~-such as add1t10na1 channels
two way capablllty, addltlonal or1g1n points, flltratlon deV1ces,
-:a1d Lnterconnectlon.fac111t;es=swhere necessary ‘either to conform
to FCC’reqairements or t0'inp1ement a Statewide objectire‘of‘over—
r1d1ng concerno o e |
(2)- That 1n the event such qhanges are: ordered the
Pub11c Serv1ce Comm1351on shall con31der the magn1tude of the costs
1nvolved*and ‘1f the'costs ‘are substant1a1 permlt the~CATV systems
to 1ncrease thelr rates to recoup the add1t10na1 costs° 7If the‘
hange is made to enab;e new serv1ce offerlngs he costs may be
recouped by rates charged for the new serV1ce offerlngsn'f: |
| (3) That in the case of thanges Whlch are not requlred
by the FCC ‘and are matters prlmarlly of local rather than Statew1de
concern, the Commlsslon may order a CATV system operator to canvass
1ts subscrlbers as to thelr w1shes, 1nd1cat1ng the changes proposed
and the add1t10na1 rates requlred (1f any) to 1mp1ement the changes.

If a maJorlty of the subscr1bers respondlng approve the proposed

‘;glg?‘_fjrf"




changes, the Commission shall ¢idey their implementetion and authorize
the additionalraies (i£ any)_heeded to'implement the ehanges.

| The'fiuidityuof‘CATV'technclegy,~and‘the'potentia1 bf_
CATV to,sefve diverse needs, require a -mecharnism more flexible than
that afforded by the typical franchise, States will.have‘to‘yield
to the FCC on such matters, and the municipalities will have to yield
to'the Staie BUt considerable'diSCretion should remain at both

the State and munkc1pa1 level

o

Thls is an. area: where,xhe future is partlculat diffi-
cul;Cto pred;et; TherrecemmendaLlons set‘fortheabove areAlntended
-eieaccommodaee.discretienary‘a:tion at beih'the'étate~and municipal
‘1eve;s, to meet ehanges;in Legﬁnology:énd community.needs;'and, at
_the.same time, protect CATV sysﬁemsageiASt'unfairimpositiens

wh1ch vary marked y from the requi're‘mentsfof-their.franchises°

- B lnterconnectlon and System Coord1nat10n

_ Sgbject_;o‘the requlrements of the precedlng sectlon,;,f

the COhmission%shOuld&have authorlty to requ1re the 1nterconnect10n‘
of CATV systems subJect to 1ts Jurlsdlctlon P The matter 1s not ’
.covered by most franchlses, nor by any FCC regulatlonO‘ Whlle the

FCC may 1mpose some requ1rements 1n th1s area, preempt;on 1s not
_inev1tab1ear The matter 1s part1cu1arly crltlcal where school dis-
trict boundarles do not co1nc1de W1th mun1c1pa1 boundarles, thereby
vp0551bly 1mped1ng pfogrammlng by the school dlstrlct over the CATV
syctems involved | '_} | CW |

Jennes The Comm1<sxon also s ;uld determzne, from t1me to

‘tlme, whether some m1n1mum s1ze 1s necessary to af:ord ,atlsfactory B

 CATVuserv1ce6g If such anulry results 1n aff1rmat1ve conclus;ons,




the conclusions should be embodied in a regulation or statement of
policy, whichlwould-beapplicable to initial franchises; renewals or
amendments of'franchises,nand transfers of franchises.

'Again, thlS is a problem which cannot be resolved defin-
1tive1y at this time because of the changlng nature of technology
and,communlty needs. But a mechan15m~must be afforded‘to assure in-
_terconnection‘of different systems andhthe_development of systems
of approprlate s1ze and capabllltyg -Franchises obviously do not af-
’ford -3 satlsfactory answer to this problem. |

F. Common Carrler Operatlons

No un1form requlrements can be adopted for a11 CATV sys-
temsE  thelr 51ze, and the areas they serve, are too dlverseo, How-
rever, 1t would be de51rab1e, both from the vantage p01nt of effect1ve_
regulatlon and from the vantage p01nt of access ‘to the mass medla, to
transform LAIV operators 1nto common carrzers at the earllest p0551-
‘blewdate. Th1s is an. area 1n whlch the FCC is 11ke1y to be active
‘and 1ts concurrence or acqulesence should be sought,v‘f :

o , It 1s proposed that -when any 51ng1e systemv operated
.substantlally as a coordlnated whole reaches a certaln 51ze (say
50 000 subscrlbers), the Publlc Serv1ce Comm1551on shall have authoré_
’ity to dlrect that the system be converted 1nto a "communlcatlons |
wcommon carrler.?, The effect of the conver51on would be° |
R (1) The system no longer would be authorlzed to prov1deh_"
programs over*any of_1ts channels,_ Program productlon operatlons “
1wou1d have to be vested 1n a separate corporatlon, but the corpora-h

3t10n could contlnue to be afflllated W1th the communlcatlons commoni

carrler, and use one or more of 1ts channels, although 1t would be o




treated as just another customer for tariff purposes (if program
_or1g1nat10n proved to be unprofltable, so that common carrler support
of the‘afflllatefwould be required, thls would be some indication
that nconversion” was‘premature) |
(2) All program channels requ1red to be furnlshed by the
communlcatlons common carrier to the. mun1c1pallty or to others, at
reduced rates or w1thout cnarge, would contin: » t¢ “e &0 furnisheu
in accordance W1th the franchlse requ1rement for the duration of the
franohlsear | | |
| {3) As to a11 channels other than these channels and

those used for retransm1tt1ng over the a1r broadcast 51gnals, the
vcommun1cat1ons common carrier would be requlred to charge Just and
reasonable rates, in accordance w:th a tarlff f11ed by the carrier,
for access to 1ts channels (such charges belng payable by any orlgln-
:atlon ffiliate) | o V‘ “‘ |

| Under such an arrangement 1t would be more practlcable;
to regulate the rates of the system because the system would then‘
fbe prOV1d1ng solely a communlcatlons functlon--to the exc1u51on of
any programming functlono' It would st111 be necessary to d1V1de'
subscrlbers and 1ts channel users° but the assurance of equ1tab1e‘“1'
access for dlfferent users would be made ea51er, s1nce such users
. could not be charged more than the system s orlglnatron aff111ateo
The or1g1nat10n afflllate should sufflce to sat1sfy the FCC's or1g-«

‘"1nat1on requ1rement, 1f the FCC deems 1t necessary to contlnue oUCh

a requ1rement after a system has been convertmd t‘:common carrler

fstatus.g Also, th1s proposal would cont1nue tokafford CATVs the
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opportunity to originate--which may be needed for some time . in
order to promote penetration of CATVs in particular markets.,

Leased channeis could be classified in accordance with

"use, and some leased for lower rates than others* for some channels,

employed for commun1ty purposes where the franchise does not so re--
qulre,_thc e11m1nat10n of tariff charges might Uc the mos’ uppropriate
means of ach1ev1ng parity among dszerent systems. The Coumission

should have authorlty to dlrect such changes,

CATV systems also should be subJect to common ‘carrier

'regulatlen w&gnever ‘they engage 1n common carrler operatlons outsids:

the V1&eo fieldw-as, for example, data transmlss1on or other p01nt-w
to- p01nt commmn1cat1ons subJect to separate charge. In the event
such ‘common. carr:er operatlons become a substant1a1 part of ‘the CATW's

busin®ss, general conversfon-teo common carrler status would seem.

'appropr1aze.

Unﬂer the*c1rcumstances descr1bed above, ‘the usual con-

u51deratloms sm@portlmg‘the regulatlon of monopoxy rates become fulhe

app11cable, and the cmuntervalrlng c1rcumstances, prev1ously noted

cease to carry 51gn1fycant we1ght

G. E&anchlse Fees Free Channels and Support
- fbr EduC&thH '

It 15 nom‘recommended that the PUbllC SerV1ce Comm1551ow

i

be empowered to regulate franchlse fees, free channels for publlc

purposes, and var1ous methods of provxdlng support for educat10nal

'_efforts. For the present 1t 15 be11eved that these matters are.

best left to the varlous mun1c1pa11t1es to obta1n as part of the.

;p;o1;;”
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vary widely thfoughout the State,'and no general rule, or series of
rules, is likely to prove satlsfactory°
However, some general observations are in order° I1f the
immediate ohjective 2f government 1nvolvement with CATV is the advance-'
‘ment and enlargement of the medium} high franehise fees are counter-
prodUFtlve, Even in the case of a monopoly, any 1ncredse in varlable
costs (such as a gross recelpts tax) w111 result in an increase in
price (or a reductlon in serv1ce) ‘and exert a retardlng effect on
;development‘of_the ;ndustry, And unt11 the 1ndustry develops, it 1s-
of no,‘use to anyone,s | |
Thus, one of the worst methods of selectlng ‘the CATV oper-
_ator for a partlcular mun1c1pa11ty is to auctlon off the pr1v11ege
'to the system W1111ng to pay the hlghest percentage of gross revenues
.to the mun1c1pa11ty°l Thls 1s a clear 1nv1tatlon to slow ‘and 11m1ted
deveLOpment° While the needs. of some munle;pa 1iti és_for'levenucs”
'_may 1ead to approaches 11ke thls,pand 1t 1s not recommended that such
approaches be prohlblted the Comm1551on should seek to adV1se mun1c1-
':pa11t1es whereln thelr 1ong term 1nterests 11e.‘ The wealth of a.
“:mun1c1pa11ty 1s 11ke1y to be augmented more substantlally, both d1rect-
‘ily and 1nd1rectly, by a v1gorous, grOW1ng CATV system pa y1ng a rela-
E 1ve1y 1ow franch1se fee (say 2% of gross revenues) than by a stagnant,
'11m1ted CATV system paylng a relat1ve1y hlgh franchlse fee (above
5% of gross revenues) AT R R o |
E | By contrast, the commun1ty‘can ga1n much, w1thout retard-r
‘ing CATV development by bargaining for access to CATV channels on

ﬁa free basis° Thefincremental cost of additional channelsi's 1ow,

'fand the very nature of the requirement 1s such as to make the system

e




"ifranchise,

‘expand its capacity. The cost, moreover, tends to be a fixed one

ance the channels a~'e installed, so the retarding effect of high

veriable casts is not present. The Commission should be in a position'

‘to advise municipalities to seek channel access, for muniCipal and
educational purposes, rather than overly high franchise fees, in
bargaining for-the best "package" of benefits from CATV franchise'
‘anplicantsu '
' | For the reasons stated above, it is not recommended that
CATV systems pay any portzon of thelr revenues to, or share the1r’
proflts w1th State or 1oca1 educatlonal 1nst1tut10ns° Such a re-
qulrement would have a s1gn1f1cant negatlve 1mpact on. CATV For the
';same reasons, 1t is recommended that the Publlc Serv1ce Comm1551on
andythe State oppose the FCC s proposal to requ1re CATV systems to‘
pay S°‘of gross revenues "to -the Corporatlon for Pub11c Broadcastlng

-2l 2 -

2 242 : | S
*U;‘l'y ll Baigain”

= 1

4 2 s 2 [ ol IS
LTS Maximu £ L;d

Pm
b

T AP I i e e 1t 3
And in order to af Iulu muiiic p

ing;W1th CATV appllcants, it is recomnended that the Comm1551on oppose

thefFCC s proposal to 11m1t mun1c1pa1 franchlse fees to Zﬁ of gross
'“frevenues——although such a 11m1tat10n probably Yould be 1n the best
'1nter°sts of both CATV development generally and the 1ong term in-
:terests of the communltles 1nvolved | |
The only p01nts at Wthh the Cummlssaon should 1ntervene
‘1n thls area are,\ (l) when CATV systems are converted to common

hﬂcarrler status,tor (Z) when 51gn1f1cant 1nterconnect10n of CATV sys-

f:tems becomes feas1b1e° On conver51on of a system to common carr1er
' status,_franchlse requirements for free or reduced rates for mun1c1-‘

'-;pal and educational purposes would be contlnund where requlred by

"hf_f the franchlseowﬁ

Yﬁments are 1nc1uded 1n the franchlse, or upon expzratlon of thef"
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franchise,the Commission should have authority to impose some.such
'_requirements‘in‘order to achieve'a‘measure of parity among‘the;various
common carrler systems in meetlng pub11c needs, and to make feas:ble
if the occasion shoald arise, Statew1de access to. CATV systems for
educational networklngn I1f 51gn1f1cant 1nterconnect10n occurs in

the absence of conversion to common carrier status, the Commission
should have authority to:require,euch channel access as might be re-
“quired toipermit.educational,or,other public‘CATV_transmissions de-
:s1gned for StateW1de use.. | | | | |

‘H. The Role of the Telephone Companz

At the present t1me, telephone compan1es are:- placed‘ln
an. anomalous p051t1on 1n relatlon to CATV On the one hand the FCC
has ruled that telephone companles may not pr0V1de new CATV serV1ces
on thelr own behalf (except under spec1a1 c1rcumstances), and must
olvest themselves ox presently OWned LALV 0p81dtluﬁb. Gn t?eCOtrer
hand Vthere is no federal prohlbltlon agalnst telephone companies f
“mprov1d1ng channel serv1ce for the CATV operat1ons of othero (although'
VTFCC approval 1s requ1red under Sec,‘214),‘and under New York 1aw,k>
;1f CATV serv1ce is. prov1ded over the 11nes of a telephone company,‘

“no mun1c1pal franchlse is requlred Th1s means that the government

‘llbody most involved the mun1C1pal1ty,zls 1n no p051t1on to barga1n

“for franchlse terms with a CATV system ch0031ng to use the 11nes of

a. telephone company, and the ultimate decmslon 1s left to an agency--rx

::th FCC-~which could not be further removed from the scene and has;,




fatilities)° _Accordingly; it is recommended:
(1) That the State law be amended to require municipal

permission for local CATV‘operations whether the CATV Operator is
goinghto use its own lines or those of the telephone company°

‘ (2) That the FCC be urged to d15cla1m Jur1sd1ct10n over
telephone serv1tes des1gned to accommodate unaff1llated CATV opera-
‘tors haV1ng the necessary mun1c1pa1 consent, (The appropriateness
of ‘the telephone company s tar1ff to the CATV Operator can be evalu-
ated by the state comm1ss1on 1n the same way. that any other tariff

*prov151on 1s evaluated) 3 leen comp11ance W1th the FCC s general

| CATV regulat1ons, the problem essentlally 1s a local oneg‘ As polnted

out in the recent Comtel 11t1gatlon, the 1nvestment requ1red by the‘
‘New York, Telephone COmpany to prov1de channel fac111t1es for Comtel'
CATV serV1ce amounted to all of 0. 01°‘of New Yorx Telephone s rate
base.' | | | ”” | o p

(3) That the proh1b1t1on aga1nst telephone operat1ons
n the CATV area not be expanded further, so that such compan1es,

1Jare 1n a pos1t1on to prov1de channel serv1ce to CATV systems and to

lengage directly 1n those commun1cat1ons serv1ces (1nc1ud1ng one way‘

ﬂfand two way V1deo or1g1nat10ns) wh1ch do not 1nvolve the retransm1551on

ﬁfof telev151on broadcast s1gnals, W1th the uncerta1nt1es prevalent
1”about technological developments, it may we11 be that telephone com-

| panies, some years hence, w111 be 1n the best pOSltlon to render

f"some of the serv1ces now pred1cted for CATV SYStemS: dnd 1ndeed

'-they may be 1n the best pos1t10n to perform the CATV transmlsslon

im%functlon as well (through reased channels)

In»order to permlt:commun1t1es to benef1t from techno-

10g1ca1 advance.fas well as to protect themselves from poor serv1ce,

- P
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it is recommended that municipalsi tles not be foreclosed from fran-
‘ch151ng new entrants into CATV and related fields (whether the tele-
phone company or some other CATV appllcant) by a requlrement of.
state certif1cat10n. The history of state and federal certification
pract1ce is punctuated with illustrations of foreclosure of techno-
1og1ca1 progress° Although the hlstory is easily forgotten, it was
not too long ago that electr1c street car lines were held up to
protect ra11roads, and then bus llnes ‘were held up to protect street
| car 11nes, and trucklng f1rms were barred or constrlcted to protect
:ra11roads. At the federal level, satelllte technology ‘and Spec1a112ed
1nterc;ty mlcrowave are present day V1ct1ms of the same practlce.
CATV ‘has suf£1c1ent problems w1thout haV1ng certlflcatlon procedures
'femployed to bar technologlcal 1nnovat10n¥-part1cu1arly 51nce, in
any case, municipal perm1551on Wlll have to be obtalned and state
and federal regulatlons w111 have to be met. |

I, Landlord Tenant Problems.f5

Statc leglslatlon should make clear that landlords have‘
3fno standlng to 1mpede the dellvery of CATV serV1ces to the1r tenants..
lpLandlords may 1n51st that the CATV operator (or tenant) bear the en-
pgtire cost of the 1nsta11at10n- that the 1nsta11at10n conform to such
-‘reasonable requlrements as the 1andlord may 1mpose ‘to protect the‘
:lsafety,'operat1on or appearance of hlS bulldlng, and that the CATV
loperator (or tenant) agree to 1ndemn1fy the landlord for any damage.

'pincurred by the 1nstallat1on._ Beyond thlS, the landlord has no

“;leg1t1mate 1nterest f The tenant, on the other hand has as much

_,1nterest xn rece1v1ng CATV serV1ce as he has 1n‘rece1v1ng ma11 te1e~ .
‘3phone communlcatlons, or overu_he a1r teleV1510n 51gnals.< And land-m,‘,

"»lord 1moed1ment ro the exten51on of CATV serv1ce 15 dlsadvantageous:"

\‘l




not only'to theapersonai intereSts of tenants, but to the development
of the‘CATV industry“ Accord1ng1y, it 'is recommended that leglslatlon‘ii
be enacted to proh1b1t 1and10rds from:
(1) Interfer1ng with CATV 1nstallat10ns de51red by a-
tenantd as long as the above conditions of cost, landlcrd spec1f1ca-d

tlons,‘and 1ndemn1f1cat1on are met,

(2),Accept1ng payment, either from CATV‘operators or ffdm{fj
‘tenants, in exchangeffor:permitting CATV Service‘in‘his_bUilding;
. | ‘V(S)}Discriminating'in'rental‘tharges between tenants”re¥;:f
E ce1v1ng CATV SeerCe and those not rece1V1ng CATV serv1ce,-'.; |

The effect of the 1ast requ1rement, inter allag would

be to e11m1nate the $2 monthly surcharge permltted by New York C1ty

rent control adm1nlstrat10n° To supplement these restr1ct10ns, CATV

operators should be proh1b1ted from mak1ng payments to. landlords to Td

obtain access to- thelr bu1ld1ngs and from d15cr1m1nat1ng in charges~"
between tenants and home owners otherW1se 51m11ar1y s1tuated

Thls proposal 1nvolves some 1ntru51on upon the property

'”ﬂinterest of the landlord But the 1nterest 1ntruded upon 1s a wholly
Tabstract one~-g1ven the cond1t10ns spec1f1ed the landlord's 1nterest
’:‘con51sts entlrely of 1ns1st1ng that some negl1g1b1e unoccupled space f

‘?remaln unoccupled The tenant s 1nterest clearly lS more substant1al
‘ e and;

4]

rhaps send) commun1cat10ns from

'djcon51st1ng of a rlght to recelve (and‘ﬂ
to - the out51de world In the electron1c age, the landlord should
Vinot be able to preclude a. tenant from obta1n1ng CATV serV1ce (or Loa
f,exact a’ surcharge for alloW1ng the serV1ce) any more than he could

ghmpreclude a tenant from rece;vrng ma1l or telegrams d1rected to hlm,A
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J. Concentrari.on of Contrcl

The FCC already has taken some-steps in fhe‘area of con-
oentrationlof control. Oﬁhexs are under coasideration. It is
- recommended: |

(a) That whatever stance the FCC ultimately takes on the
issue of ccncentration of-control, its.position zhould not preempt
additional requirements imposed by state and local authorities, at
‘least in'the absence of an affirmati&e finding by the FCC that‘the
local or state requirement ceonflicts with federal policy,

(b) That the Fublic Serv1ce Comm1s51on be empowered to
enact regulatlans prescribing minimum standards on concentration of
controi of mass media and:comnunications‘faciiities,-ineluding:

_(lj,Affiliations between CATV‘operators and‘thoselwho_
sell, repair or install teierision}serso»
‘ _ . (2) A ceiling on the‘percentage.of the New York State
population that:may be served by a single, or severai affiliated,
.CATV syst,emsa | ﬂ .

(3) Afflllatlons befween CATV systems and other local
‘medla of mass communleatlons, such as dally newspapnrs and radio
 Stat10n$ (assumlng the FCC does not take preemptlve actlon on . these
‘ﬁafflllatlons, as Lt has on affllxatxons between CA V. systems and
‘:televzslon statlons, networks and translators) | __‘ | . »
| | | (4) Affilxatxons between CATV systems and those who use,
gof supply, the sysrems, 1nclud1ng program producers, computer and
'idata proce551ng flrms, electronics equ;pment manufacturers, and the
]Qlike,,_7”' . : o ",. | o Eo SR
. It 1s not intlmated that any partlcular answers should

ffbe reached on any of these issues,ialthough each obv1ously poses

. \)
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2. Inspvections and reports. The franchises generally

are very unsatisfactory in this area. State law should assure that
both state snd local officials iitave access to the information they
require to perform their functioos effectively. The Public Service
Commission-should be empowered to require (a) access to facilities
and records of the CATV operator by both state and local officiais,
(b) submission of reports by the CATV operator to state and local
officials, and (c) maintenance of uniform systems of accounts by
CATV;operatorsfn The latter two requireﬁents should differentiate
between systems in accordance with their size, and consultation among
federal, state and»locai officials should seek to avoid the imposi-
tion of multiple burdens on CATV operators, particularly small
systems.‘ |

3. Transfers, amendments and renewals. Public Service

Commission oontrol over transfers, amendments and renewals is essen-
tial to protect the same interests inyolved in initiel franchising:
compliance with minimum financial, character:and'technical quali-
f1cat10ns, and conform1;y with Comm1551on regulatlons and policies.
These also afford partlcularly su1tab1e occasions to brlng obsolete
minimum criterla perta1n1ng to system constructlon and operatlon
‘;nto 11ne with developments 51nce the 1ssuance of the 1n1t1a1 fran--
‘ch1se.~ In the case of transfers, 1t should be made clear--1n con-
trast to most franch1se prov151ons--that any transfer of control of
‘ either: the franchmse or. the system property, equ;res~Comm1ss1on
'ssapproval ' | | ‘ ‘ o ' .

: 4 Abandonments. Wlth a rapldly changlng 1ndustry,‘tb5f

which con51derable rlsk 1s attached 1t probably 15 1nadv1sab1e to.

,‘_':_:"2'10 .



prescribe an absolute prohibition against unapproved abandonments.
It Qould seem to suffice to stipulate:

(a) In the absence of any franchise provision to the
contrary, no CATV operator may abandon service, without municipal
~and Public Service Commission approval, prior to the expirstion of
the franchise or in contravention of its terms.

| (b> Where not precluded by a franchise, because a fran-
chise term permits abandonment e the franchise has expir#d or is
about to expire, service max‘not be abandoned without providing at
‘least six months prior notice to the nunicipality and the Public
Service Commission.

| | The first requirement simply eaforces the bargain hetween
- the CATV operator and the municipality, andimay serve to alert both

to the dangers_O£-over1y long franchises. |

The seCond requirement, which is independent of: any
barga1n, is 1ntended to afford some t1me for governmental author1t1es
to work out subst1tute arrangements if de51red

L Representatlon Before the Federal
Communications Commlss1on ‘

The denelopment of CATV in New York is v1ta11y dependent
. upon the actlons of the FCC in a varlety of areas. Yet New York
‘}State generaliy has not been represented in proceedlngs before the
FCC It 1s recommended that the Pub11c SerV1ce Commlss1on take an
act1ve role (not necessarily to the exclus1on of other State agenc1es)]
in seeking to advance the interests of the State before the FCC.
,Such part1c1pat10n should extend ‘not only to matters under actlve
;d‘State and local control but also to matters exclus1vely subJect to

FCC control and matters wh1ch arguably should be controlled by no.-

",‘governmentoy
\‘l .
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For example, the FCC's distant signal policy clearly is
retarding the development of CATV in most sections of New York State.
The policy has as a major;foundation the desire to protect independent
(unaffiliated)‘UHF'and.VHF stations. Ye&t, as nearly as can be deter-
mined, there is no independent-UHF-or*VHF‘station.operating in New
York State (apart from the New York City independents, which no one
has suggested require protection). Nor does the broadcast 51gna1
oFanV'out of - state independent UHF or VHF stat1on reach New York
State (as .nearly as can be determined) . Perhaps the. Publlc SerV1ce
Commission -should con51der whether the FCC's dlstant 51gna1 pollcy
makes.sense;in;thercdntextwofaNew York/State‘teleVI51on broadcastlng;.

‘Anothervexample,is;programmingo No recommendations have
tbeen:made‘herein about programming,-except insofar as channel.access

orequ1rements .are .approved . in mun1c1bal franchlses ‘and enforced upon
common ~carrier . conver51onor Questions mlgnt well be posea as. to wnetner;c
-this ‘area. should be kept -free’ of government constralnts as much as
possible. How is compulsory or1g1nat10n by CATV systems "reasonably
anc1llary" to the FCC's interest ‘in over-the-air teleV151on ‘broad-
tcastlng° Why should ‘the "equal tlme"‘ "falrness" "lottery" and
"sponsor 1dent1f1cat1on" requ1rements of broadcast1ng be carr1ed
'tover to CATV?» Are not these matters--as well as the quantum of edu-u'e
cat10na1 and other publlc serV1ce programm1ng--wh1ch properly are'
matters for local concern717 ’  'f‘ '7 ,‘.
| Whatever the V1ews on: the merlts of the above 1ssues. o
lélt seems clear that the State of New York requlresxa strong repre- _.

\;sentatlve before the FCC.W

,,,,,
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M. Selection of a State Agency g

All of the above recommendations urge that the Public
Service Commission be given regulatory authority overaCATV. The
Teasows for ‘the selection of this ‘agency should be explored:

(1) No other ex:stlng state agency has even the slightest
compe:=nce to assert and protect‘thenState s interests in these areas,
There zre state agencies concerned with education; local government
and t==ation, but all of these”areznon-regulatory agencies'and ail
fmeuldfﬁe concerned with. but a fragment of the total problem,

(2) The: creatlon of a new state agency would be both
time-consuming and wasteful. FCC pol1c1es have slowed CATV growth
temporarily, but this is an area likely to develop rapidly. :The
time required to create and staff a_new agency may not be available.
And wholly apart_from'the additional funds requ{red by a new agency,
it is‘generally recognizedathat epmpetent'and dedicated civil Servauti
"are in short snppiyo _— ‘

| (3) The Pub11c Service Comm1551on would have to develop
competencejln a new area (mass medla dlssemlnatlon), but 1t presentlyé
‘fhas'the expertise to handle many'aspecte of the-problems of CATV |
sfetems:‘ communicatiens engineers with a capacity to deal with, or
'leatn~t0'dea1‘with the technieal‘aspects‘of CATV operations and to

i

plan for problems engendered by technologlcal 1nnovat10n, accountants'
' <fam111ar W1th the problems of securlng the accurate and complete :

d‘f1nanc1a1 statements needed for effectlve regulatlon"and lawyers and
‘admlnlstrators famillar with the legal and pract1ca1 problems of '
t”franchising, supervision of serV1ce, rate regulatlon, common carrler é;

‘operations, control over transfers of authorlty, 1nspect10ns and
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reports, and fepresentation of the Stz=e's interests before- federal
regulatory agencies, including the FCC.

| (4) Finally,.it appears likeely that CATV operations and
teleohone operations—-al:eady;intertwined'inthe manner previously
descfibed-ewill‘converge'in'additionaliareas--if ﬁot immediately,
‘then in the future. Data transmission and two-way video conversations
:are two a?eae‘frequently mentioned. It would be disadvantageous to
Ihave separafe state agencies regulating essentially the same function
simply’because in'one instance‘the functioﬁ was performed by a CATV
system, .and in. the other by a telephone. company . ‘Unified state_
regulatory control over communications is clearly a desirable chectlve.

“N. -Bederal-StaterRelatlons.

Although the p01nt has been covered in a varlety of" prlor
contexts, it may be useful to review the diverse relatlons which may
exist between siate and federal IegULdt10n4'~

1. Federal prlmaqxr There ere‘several‘areas-where the

federal 1nterest is paramount and the state role clearly is limited
to that of an advocate. :Such\areaefinclude: |
(1)-Contfol of electroﬁie'emiseiohe~fromeCATV-systemso
Wh1Ch might cause 1nterference w1th the use of the rad1o spectrum
by othersa | o
| (2) Requirements des1gned to protect the 0perat10ns of
eteleviSLQn broadcastlng stationa, such as ' |
7»£aJ¢Carr1age of local telev151on siéhals,,

'fQCquSame day exe1u51v1ty for local teleV151on
‘ q,programs'— : SR :

:LojﬁRestr1ct1ons on 1mportat10n of d1stant
A 351gnals, ,




(d) Restrictioms on CATV programming (particularly
‘programs for which a per-program charge is
exacted) which may have a diversionary effect
on program: proeurement by television broadcast
stations. :
(3) Resolution of issues pertaining to copyright liability
(although this issue probably will not be resolved by the FCC);
(4) Arguably control over certain programming practices,
such as CATV originations, equal time, fairness doctrine requirements,
sponsorship identification, and lottery information prohibition. (A

contrary position will be advocated below,)

2. Joint federal-state concern. Because of the inter-

relation of federal and state interests in CATV, there are certain
areas where action by both federal and state agencies would seem
_appropriate. These include:

:(1);Estab1ishment'of_technical standards relating to

n

cme pro g*‘ms transmitted by the CATV. will he sta-
‘»tions received'inml;eu'of over;the-air‘transmissions, and the federzal
1nterest here is analogous to its requ1rement that the local station
-bevcarrledkln.the first instance. Wlth respect, however, to dlstant
signal importations andzlocal origlnatlons,;the federal interest is
not so clear. These 51gnals were not present in the commun1ty until
a mholly local entlty made them ava11ab1e to local subscrlbers.r‘How-
eever,,electronlc equlpment 1s manufactured ‘and sold 1n a nat10na1
N market and thlS would argue in favor of natlonal techn1ca1 standards,
hrpurely as a pragmat1c matter,n It 1s recommended therefore, that
the FCC adopt teuhnlcal standards perta1n1ng to 51gna1 qua11ty B
.e'after consultatlon w1th state and local off1c1als, but afford Suffl-

'{?o local condltlons where approprlate, and t° 13515t on. hlgherﬂfi

“standards where such are not 1ncon51stent w1th any federal pollcy.-




A (2) Interconnection of facilities. There is a federal
interest in the interstate flow of communications and a state inter-
.est in the intrastate flow of communications. Interconnection should
be encouraged both by federal and state authorltles, the best mode
of interconnection should be dec1ded upon by mutual consultatlon,r
and both entities should be empowered to require interconnection of
CATV systems when in the public interest (the State béing limited,

- of course, to systems within its borders).
| (3)_Conversion to.common carrier status. Since the CATV

system will be carrying transmisSions of both an interstate and in-
trastate nature, its status as a common'carrier is of interest to
both federal and state authorities, S%ate authorities should be per-
mitted to insist on oonversion_as long.as‘no federal polioy is con-
travened'(obViously.the federalagovernment could act in the same area
if it\chdse>to-do.so; and, todthe'eXtent that it did act, its aotions
wonld be preemptive);' E

| (4)-Concentrati0n of control. Here there is obviously
an intermingling of state,and federal interests. Indthe case of
:anti?competitive practioes, the spheres of influence probably can be
dellneated on a pragmatlc basis. Prograndproduéers and‘eleCtronic
equ1pmenr supp11ers clearly operate in natzonal narketﬂ for the most
Epart jand uniform FCC regulatlon would seem to be most apprOprlate.
]Telev151on salesmen ard repairmen by contrast,‘operate 1n local
fmarkets, and here the FC clearly should defer to state and 1oca1

‘1Judgments. Data transm1551on users are d1ff1cu1t to c1a551fy,band

rie”here perhaps Joint consideration by federal and state author1t1es

is approprlate (although the problem 1s not an 1mmed1ate one for
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In the case of undue influence over public opinion,
the problem is complicated by the fact that both the opinions being
influenced and the media achieving the influence -have federal and
state aspects, It is recommended that the FCC continuebto act in
thoSe areas where the federal interest appears to require action,
“but that it not preclude additional state measures in the absence
of some compelllng contrary federal interest. Thus, the FCC_mlght
decide not to bar affiliations between CATV_systems and local nehs-
papers, or between CATV systems and local radio stations, or between
CATV systems in different parts of the same state. This should not
.preclude a state from 11m1t1ng local CATV-newspaper comblnatlons or
local CATV- radlo comblnatlons or restrlctlng the proportion of the
| State s populatlon that might be served by a single CATV system or
an affiliated group of systems.fnﬂ}

3. Local primacy. Although there is a federal interest

in having local teleV1slon signals carried on CATV systems in a proper
manner, it is submitted that for both pract1ca1 and theoretlcal
'reasons;'the following'areas be left to state and local control:

(1) CATV serVice,generally; It‘would be impossible,fOr
the FCC to police all of the CATV'systems‘inwthe‘COUntry. :Andvstate

and 1oca1 authorities would-have more interest ‘and enthusiasm in

'_enforcing the1r own. standards than standards emanatlng from the

a

FCC _which mlght be wholly unrelated to local concernsal~

(2) Franchlslng of CATV Operators. For the reasons in-

”, dlcated above, franchls1ng of operators should be left to local

-author1t1es, operat1ng w1th1n state gu1de11nes and subJect to state

*5~superv1slon._ Agaln, 1t would be 1mp0551b1e for the FCC to undertake




the franchising of local operators. The same considerations apply
to the amendment, transfer or renewal of CATV franchises.

(3) Rates for CATV service. General rate regulation of
CATV operators probably is‘inexpedient and undesirable at the pres-
ent time. With the exceptions noted above, rate determinations should
be left to the local negotiations incident to franchising. Neither
the federal nor the state government could regulate CATV rates in a
wise and meaningful manner at the present time. |

(4)-Franchise‘£ees and‘public service offerings; These,‘
too, can best be 1eft}to the franchise negotiating process, at least
for the time being. ;The needs and interests of different localities
- are diverse, and, in the absence of further experience, it probably
would be unwise to attempt to set forth def1n1t1ve guidelines. How-
ever, state encouragementlgg Qgﬁigtgaéigiiir access for educatlonal
and_publ1c_serv1ce offerlngs, and~tolplace less emphasls-on-hlgh
franchlse fees, seems apprOprlate. |

(s) Landlord- tenant relat1ons. Thls clearly is a problem
primarily of local concern,. although the effect upon receipt of
television broadCast signals,rSnnot‘negl1glb1er

- (6). Telephone company operatlons. Whlle ‘the ~FCC's au-

‘thority over: telephone company CATV operatlons has . been Jud1c1allv‘»
,affirmed and there 1s no Opposltlon to the FCC's pol1cy determln-
atlon to exclude telephone companles from CATV Operat1ons, 1t seems“
"most unW1se, as; noted above to treat the prOV1510n of telephone

channels to 1ndependent CATV operatofs as an approprlate occ351on

ftfor federal ac’uon° As'long‘as state and loca1 control of the CATV

f operator 1s assured ‘& wholly unnecessary step_1s 1nserted by
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requiring federal certification of telephone channels needed for
CATV eervice' among other things, the requirement creates a'serious
1mba1ance between applicants proposing to use thelr own lines and
competing applicants prop031ng to use channels to be furnished by
the telephone company. State surveillance of telephone tariff offer-.
ingsrwould-appear‘to suffice. |

(7) Program,regulation. This is perhaps the most contro-
versial point. Notwithstanding FCC_determinations to the eontrary,
it is submitted that the FCC has no legitimate interest in CATV pro-
gramming except insofar as (1) .the local statien's signal is being
carried or (ZJ'the viability of the local station is threatened
Congre551onal concern about the equitabl{ d15tr1but1on of broadcast
fac111t1es was 'a concern that some areas mlght have too: few fac111-
~ties, not that some areas mlght receive a large number of 51gna15 |
under c1rcumstances not pre3ud1c1a1 to other areas. Slmllarly, .COM -
trol of CATV orlglnatlons seems to have noth1ng whatever to do w1th
broadcast regulatlon, except 1nsofar ‘as injury to the local station
mlght result or concentratlon of control with broadcast media m1ght
ensue, . Compulsory CATV orlg1nat10ns and restrictions relative to |
equalrtlme, fairness doctrlne,_sponsor 1dent1f1cat10n, and lotterles,
would appear to- have no relatlon to protectlng the local statlon and
.should be-left to state~and local control‘ ReCOgn121ng the contro-
hver51a1 nature of thlS p01nt it should be emphas1zed that it is
) 1ndependent of a11 the others._dﬁff"_ R | | |
' 7 _ (8) General As to the above 1tems;A1t is recommended‘
..that the FCC defer to’etate and local regulatlon and not undertake

“regulat1on at the federal 1eve1 If some assuranee_er'mlnlmum o




standards-is requiréd; the FCC shouldfnot attempt to formulate
minimum standards of its own.‘ Instead, it should announce that-
federal control will be forthcoming unless»élstate’agency certifies
that it has general authority to regulafefessential aspects of CATV
operations, or has authority effectively to supervisé municipal regu-
lation of such operations, or has_iome combination of such authori-
ties. The FCC could then ﬁroceed to establish federal standards for
those states lacking any s;andards whatever, while declining to ex-
ercise jurisdiction over CATV systgms-inwstates with an effective

system of state contrcl or combined state and local control.

Parce b ]
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APPENDIX A

87¢.1101 Definitions.
* o * | ® * *
(1) cCable television channel. A frequency band 6 MHz in width within which

a standard television broadcast signal is delivered by cable to a subscriber
terminal.,

(m) Channel frequency response. Within a cable television channel, the
-relationship as measured at a subscriber terminal between amplitude and
frequency of a constent-amplitude input signal

(n) System noise. That combination of undesired and fluctuating disturbances
within a cable television channel, exclusive of undesired signals of discrete
frequency which degrade the reproduction of the desired signal and which are

due to thermal effects, modulation products, and other noise effects. System
noise {s specified in terms of its rms level or its mean power as measured in
a 4 MHz bandwidth centered within a 6 MHz cable television channel. :

(o) Sunsoriber terminal. The community antenna television system cable terminal
to wrnich a subscriber's equipment is connected. Separate terminals may be pro-
vided for delivery of cable television signals FM broadcast, or other signals
.of differing classification. :

(p) Terminal isolation. At any subscriber terminal, the attenuation between
that terminal and any other subscriber terminal in that system.

(q):Visualusignal level. The rms voltage produced by the visual signal during
the transmission of synchronizing pulsese

(x) CATV system channel capacityo_ The highest total number of cable television
channels on which television signals from separate sources can be delivered
simultaneously to every subscriber in the system. s

§7A 1151 Perfo*mance tests and certification.

‘(a) The- operator of each Community Antenna Television system shall be responsible
for insuring that each such system is designed, installed, and operated in a
manner. which fully complies with the provisions of this subpart. . Each system
‘operator shall be prepared to:show,: upon reasonable request by -an. authorized .

,_representative of the Commission, that the»system does, in fact comply with

. the rules., S : A

- (b) The operator of each CATV system shall file with the Commission a statement

~of the CATV system channel capscity, listing the cable television channels
which' that system delivers to its’ subscribers, ‘and ' the station or stations
whose signals are delivered on each channel,‘specifying the minimum visual




A2,

signal level it maintains on each channel under normal operating conditions.
When cable relevision channels are deleted or the specified visual signal
levele arz changed, the Commisaion shall be notified within 30 days following
the date of such changeq :

(c) The operator of each CATV system shall conduct complete performance
tests of that system at least once each calendar year (at intervals not
 to exceed. 14 months) and shall. file with the Commission a certificate
detailing’ the results of such tests. The performance tests shall be
directed at determining the extent to which the system complies with all
the technical standards set forth in £74.1153. The tests shall be made
on each cable television channel in the system, and shall include measure-
ments made at at least three widely separated subscriber terminals, one

of which 1= representative of terminals most distant;from the system input
in terms of cable distance. A statement of the qualifications of the
person performing the tests shall be included

(@) After reviewing the certificates of . compliance required in paragraph
(e), the Commission may require that certain measurements be repeated,
that additional measurements be made, or that’ clarifying ‘explanation be
.suppiied, as necessary to correct defective certificates.

§74.1153 Technical standarda .

(a) The following requirements apply to community antenna television system
performance as mezcured at any subscriber terminal with a matched termination,
and to each of the cable television channels in which signals picked up
off-air are delivered to such terminals. .

(1) The frequency boundaries of cable television channels
delivered to subscriber terminals shall conform to those
set forth in 873.603(a) of this chapter; Provided That,
upon apecial application including an -adequate showing of
public interest other channel arrangementa may be approved.

(2) The frequency of the visual carrier . shall ‘be maintained
‘1,25 MHz * 25 kHz above. the lower boundary of the cable
televiqion channel° *} S _

3p(3) The freatency of: the aural carrier shall be 4 5 MHz + 1 kHz.
=-above the frequency of the visual carrier.‘f' ' i

‘(&) The visual signal level ahall be not 1ess :han 1 millivolt
(0 .dBmV) across a 75-ohm’ terminating impedance. - (At other
impedance values ‘the ‘minimum’ visual” signal level shall be"
/.0133 z mil ;volta, where 'z is the impedance value which
properly matchea the subscriber terminal impedance ) o
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--(5) The visual s gnal level on each channel shall be maintained
~within: ' ‘ IR _

(1) 6 decibels of its minimum value- and.

(11) 6. decibels of the visual signal 1eve1 on either
S -adjacent cable television channel° and '

(ii1) 10 decibels of the visual signal level on any
."'other cable television channel

(6) The rms voltage of the aural signal shall be maintained between
13 and 17 decibels below the associated visual signal 1eve1

',(7) The peak-to-peak variation in visual signal 1evel caused by
undesired ‘low frequency disturbances (hum or repetitive transients)
generated. within the system, or by inadequate low frequency response,
shall not exceed b percent of the visual signal 1eve1

(8) The channel frequency response shall be within a range of * 2
‘decibels for all frequencies within —l MHz and +4 MHz . of the‘
visual carrier frequency : .

- (9);The ratio of visual signal level to system noise shall not
be less than 36 decibels. - This requirement is applicable Only ,
fo - Sl = | . S
(i)‘each signal which is carried by a’ cable television‘f
: -=*system serving subscribers within the Grade ‘B contour

for that signal,-c: : S

e (ii) each signal which is first picked up within its
o iGrade B contour._" S S :

- (10) The ratio of visual signal level to the TmS amplitude of any
f.coherent disturbances such as . intermodulation ‘products, co-channel

~te1evision signals, orx discrete—frequency interferiug signals shall
_ not. be less th 4n | 46 decibels,:?“‘

f,(ll) The terminal isolation provided each subscriber shall not be

" less than 30 decibels;. except ‘that the" isolation between separate

;’:television and ‘FM broadcast terminals for the same subscriber shall
'fnot be less than 15 decibels." ‘ S ‘

.;;(12) Radiation from a: community antenna television system shall be_j
'1imited as follows.;f*f‘. AR _ , k IS

"Radiation:;- o Distance
, Freguencies “*bﬁ (uV/m) R R I I (feet)
-'7Up to. and including 54 MHz ‘;-;;lS;"‘L'ld, ST T H*IOO,
 Over ‘54 up. to. and including R S T SR
216 MHZ - S 20 <10
e as 100

E.cher 216 MHZ
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(b) Community antenna television systems distributing 'signals by using
multiple cable techniques or specialized receiving devices, and which,
because of their basic design, cannct: comply with one or more of the
technical standards set forth in paragraph (a) of- ‘this section, may be
permitted to operate provided that an- adequate showing is made which"
establishes that the public interest is benefited. In. such instances
the Commission may prescribe special technical requirements to ensure

that subscribers to such systems are provided with a good quality of
service. « ‘ S ,

L&

574 1155 Measurements.

(a) Measurements made to demonstrate conformity with the performance
requirements set forcth in §74 1121 shall be made under conditions
which reflect system performance during normal operations, including
the effect of any. ‘microwave relay operated 4in the Community Antenna .
Relay Serwice (CARS) intervening between pickup antenna: and the. cable
distribution network,’ Special signals inserted in a cable television
channel for measurement purposes - should be operated at levels approximating
those used for normal. operationr' Pilot tones, auxiliary signals, and '
non-television signals normally carried on the cable television system
should be operated at normal levelsa‘

(b) ‘When - it may be necessary to remove the television signal normally

"~ carried on. a cabler television channel in ‘order to facilitate a perfor-
_mance’ measurement it will ‘be permissible to disconnect the antenna
which serves the channel under measurement and to substitute thereforea
a matching resistance terminationoo Other antennas and inputs should
vremain connected and’ normal signal levels should be maintained on
other channtls_ ‘ : : : : : ~

(c) As may be necessary to ensure satisfactory service to. a subscriber,

the . Commiesion ‘may require additional tests to demonstrate system

'/performance or: may specify the use of: different test procedures.-

o (d) The: frequency response to a cable television channel may be
'determined by one of the. following methods, as’ appropriate-

(1) by using a - swept frequency or ‘a manually variable
‘_signal generator at the ‘sending. end and a calibrated
-~ attenuator and frequency~se1ective voltmeter at the -
”subscriber terminal,‘el:‘ : - - -

\(2) by using a- multi—burst generator and modulator at the
-__sending end and a- demodulator and oscilloscope display at
,the subscriber terminaln ‘ - :

(e) System noise may be measured using ‘a frequency—selective voltmeter
(field strength ‘meter) which ‘has been’ suitably calibrated to indicate.

- rms noise or: average power level and which has a known bandwidth With -ﬂ_-.;"

.\)
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the.syetem operating &t normai levels ood with a properly matched resistive
termination aubsfituted for the antenns, w. s» power indizations at the sub-
scriber tevwinal are taken in avciessive iucy vueats of frequency equal to
the bandwidth of the’ tfequenﬁy-seleuuiwe yoktmetér . summing the power
indications to obtain the total noise power present oSver-a & MHz band
eentered within the cable televiaion channet. 1L an ampiifier is inserted
between the f?equenu?~eeke@&ive voltmeter and the subscriber terminal in
order to facilitate this measurement, it should have a bandwidth of at
least 4 MHz and apprepriate e@freetluns muest be made to account for its

gaino-

,(f) The amplitude of diserere ffequeney inwerfering signals within a
cable television channel may be determined with either a spectrum -Malyzer
or with a ffequenf'-aelecmlve veltmeter (field strength meter), which
5 instfuments have been calibrated for adequate accuracy.- If calibration
‘-aeeufacy i in doubi, measuvements may be refereneed to.a calibrated .
signal generator, o & ¢xiibra ted variabie attenuetor substituted at the
point of measurement . 1% an ampiifier £s used between the subseriber '
terminal and the measuring insttumeﬂt eppfeﬁriame eorfections_must be:
made to a@count for its wain, B S '

) “The tefminal 1301&L¢®n between any RATY rermiﬂala in the system may
be measured by applying a signal of known amplitu&e to one and measuring
the amplitude of that signal at the other terminal. The frequency of

- the signal should be. eleae o &he mid frequeney ot the ehannel being
-tested : , -

(h) Measuremenms &u dexe*mlne Lhe field strength of radio frequency
_energy ‘radiated by’ @@mmun;ty antenna television systems shall be

. made in accordance’ wﬁth etendard engineering procedufeso Measurements
'f”made on - frequencles above 23 MHz ehall include the following. o -

(1) A fie“ streng&h meter of adequate accutacy using
a horizontal dipole antenna shall be employed

.‘(2) Field strength shail be expressed in texms of the
__rms value of synchfonizing peak for each’ cabie televiainn
 @hanne1 for whieh rad#ati@n can be measufed ' s

-(3) The dipo.e an&enne ehall be piaeed 10 feeﬁ ab@ve the
'l”ground and. positioned directly below. the- eystem components,
' Where ‘such’ pla@ement fesults in a aepafati@n of less. than
10 feet between the center of ¢the dipole antenna amdithe -

- system e@mp@nemts, ‘the dip@le shall be repositioned to-
\'pT@vide a separa&i@n of 10 feefLc ’ v T

_ ‘(&) The horizantal dip@le antenna shall be rotated about a
Q:vertical axis and the maximum metef reading shall be used

-(S} Heasuremencs shall be made whete ether eonductors arei-
-10 oY m@fe feet away fr@m the meaaufxng antenna. SRR




§74 1157 Interﬁerence from a community antenna television system,

In the event that the operation of a community antenna television system
causes harmful interference to reception of authorized radio stations
the operator of the system shall. immediately take whatever steps are
necessary to remedy the interference.

874. 1159 Responsibility for receiver generated interference.u

Inferference generated by a radio or television receiver shall be

the responsibility of the. receiver operator in accordance with

the’ provisions of Part 15 Subpart C of this chapter"Provided

‘however, That the operator of the community antenna television _

system to. which the- receiver 18 connected shall be responsible for

. the’ suppression of receiver generated interference that is distri- _
.buted by the system when' the interﬁering signals are introduced into
the system at the receiver. ‘ ‘ :
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STATE COMMINTTY ANTENMA SHIEYVISION SYGTI

© s e r——————— - e

An Act tO“provide for thencomprehens1ve regulation of
persans and organizations ownxng, controlling, 0perating and |
managing community antenna television systems  .... (The-
‘title should be completed in such detail as will satisfy ‘the

legal requirements of the state involved )

BE IT ENACTED BY THE LEGISLATJRE OF THIS STATE'-

Section l.ﬂ Short title._~~‘This Act shall be known, and

may be cited, as . the St t Community Antenna Telev;sion Sys-

'tem,Act.

-Section 2£Q\Definitions€i"~ The fOllOWlng words, when

-used 1n this Act,‘shall have the following meanings, unless

jotherw:.se clearly apparent from the context°'
i(alf The word "Commission"yshallfmeanithe RubliciserviCem”

“lCommission of this State,‘u

i(b): The woras community amtenna teleVision company"?'"
‘or~"CREV company“ shall mean any'person or organizatien Wthh'
fowns mumtrols, operates or manamas a community antenna tele?"
visiom,qystem; except that such &efinition shall not include
-(i) a téﬂephone, telegiaph or elentric utility regulated by
'Tthe Commission in a; case where it merely leases or rents to

iya CATV company wires or cables for the redistribution of
‘ftelevision signals to onntoward subscribers of such CATV com-‘

'ER%Cy, or (ii) a telephone or telegraph utility regulated Hy
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the Commission;in a case where it;merely provides communi-~
cation channel\seryice under‘.publisned tariffs filed with
“the Commission‘to a CATV company for the‘redistribution'of
television signals‘to'or toward“subscribers.of_suchyCATV

- *

company ;

“{(e) The words "community antenna television system" or_l
.“CATV system“ shall mean any faCllltY Wlthln this State
which 1s constructed 1n whoie or in part in, on,'under or
‘over any highway or other public place and which is operated
to perform for hire the serv1ce or rece1vrng and amplifying
the‘31gnals broadcast by-one:or.more teleuision‘stations‘and
'redistributlng such 51gnals by w1re, cable:ornotner meansrto
-members of the publlc who subscribe to suchzeerv1ce, except
‘"that such defini-ion shall not. include (i) any system which
vserves fewer than fifty suhscribers, or (11) any system which;
serves only tho‘residents of one or more'apartment dwellings

"under common ownership, control or management, and commercual;

-;establishments located on the premises of such dwellings;

(d) The word “facility"’shall include all real prop-‘

erty,. ntennae, poles, wrres, cebles, conduits, ampliffers,

4~instruments, anpllancesv fnxtures and other personal property‘fj,

Qdused by a CATV company in provxdinq serVice to its subscrib-lf"
ers-rand L T | ' '
;};;_1‘) The word “highway“ shall include every street,

road, alley, thoroughfareg way or place of any kind used by f‘-“




the public or open to the use of the publlc as a matter of

' right for the purpose of vehicuiar traffic.

Section'B.: Declaration oprublic_pollcy.—u Upon inves-

tlgation, the Legielature of this State has determined that
.the rates, serv;ces and- operations of communlty antenna e;le-
vision companies are affected with ‘a public interest and.It
is hereby' declared 'to be:the policy of thlB State to pr0V1de
”Tfair regulation of CATV companies in the interest of the. pub=-
‘]1ic, to promote adequate, economical ‘and efficient CATV:sys-
tem servise to citizens and residents of this State, to pro-
9vxde Just and reasonabletrates and charges for CATV system
_ serv1ces WIthOUt unjust aiscrimination, undue preferences or .
a&vantages, gr unfair mr,ﬁestructive competitive practlces, |
gto-encourage and promote harmony between CATV companles and
',rﬁheir subscribers, to coqperate with other states and wrth
_Athe federal government im;promoting and coordinating efﬁmmts
Lt effectively regulate CATV companies in the public inoerest,-
and to these ends, to vest authority 1n the Comm1331on'mw |
f“regulate CATV companres generally and their rates, servxmes

'”and operations, in thermanner and in accordance with the p011~

| wc1es set - forth in his Act.r"yfii”?»"V;’“;* faji. L

Section 4.. Certificate of Qpblic conveniance and:neoes—pr."

'i 91ty,_groviso, application; notice' hearings,tissuance.; —f"

'[;1!§;, No person or organizatlon shall hereafter begin thef
construction, extension orxoperation of a\CATV syetem or. |

,\)“
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acquire.ownership:or>00ntrol thereot without first obtaining,
from the Commission a. certificate that the present or future
prlic convenience and necessity require ‘or will require such
construction, exten91on, operation or acquisitlon; provided,
however, that the Commission may by rule ano regulation exem@t
a. CATV company from the above certificate requirenent in a
case where (i) its temporary acts or operations do not re-
‘quire the issuance of ‘a certificate in the public interest,

ox (ii) its extensimms“of or . additions to its CATV system

‘are within its certxr:cated‘territory or ‘an’ adjacent uncertrfi“
catod territory and such extensions or additions will promote |
'the promptavailabilrty of such snrvice to prospective sub-
.:scribers and at the same time prevent unnecessery and unece—
‘nomic duplication of CATV Eacilities as’ between two .or more

-persons or organa.zations. ‘:

.f‘b)” The application for such a certificate of public
'-convenience and necessity shall be in writing, shall rnclude
?a description of the. territory in- which the CATV system is
'uproposed to be constructed, extended, operated or ecquired,
shall contain such ecner information as the Comm1381on may
'.prescribe from time to time hy rules and regulations or or-
‘hrders, and shall be accompanied by a fee of fifty dollars ”

($50 00)-:&3,&ff;-»~5~95”w#w

) Upon the filing of such an application and the pay-'

‘ment of the fee preacribedP the Commission shall fix the time S




and‘place for a-hearing‘thereOn and shall cause notice there—
of to be given ‘to the chief executive officer of any munici-

: pality and to any telephone or telegraph utility or CATV com-
pany-in‘the‘affected.territory‘andatc~such other parties in '
interest‘as-the*@ommiésion*may deem~necessary; The Commission
shall also cauee notice of the apglication to be published at’

least fourteeniﬁays prior tO’the.mearing in some - newspaper of

,ﬁgeneral circul,“*on in the affecteﬂ.territory. S

(d) After such hearing, theVCommission may issue to the‘,
3applicant av certrfivate of publtclcomVenienre ‘and necesszty ‘

\ in a form to bEAprescribed by it ortmay refuse to issue the

- same ‘or may‘*~.w- it for onlg partial exercise of the priv1~
lege sought, crzmay attach to the exercise of the right

”fgranted by the certificate suoh terms, 1imitations and condi—

,.tions which it deems the public interest max requireof The~f‘

i wq*ion of the territory in

: certificate shall 1nc1ude awa-
‘fwhich the CATmeystem is to be ammstructed, extended, oP-J

:f,erated or- acquired.'_,:f” -

(ei‘ In determining whether a: certificate shall be is-ﬁ
sued, the Commission shall take into consideration, among
i,_other things, the public need for the proposed service or ac—"
;efquisition, the suitability of the applicant, the financial
-_poresponsibility of the appiicant, and the ability of the ap-‘
.plicant to perform efficiently the servioe for which author-Lf'{

"_ity is requested._t?gﬂfjp}f»ﬁi"”




- Saction 5. Certification of CATV companieswogerating_rj

effective date of Act. —- The CommiSSLOn shall i=mne a certi~'

'ficate of public convenience and necessity oy CATV com-
l‘pany lawfully engaged in the construction, extemsion or opL
‘ eration*of its CATV system‘on the effective &a%&aof thie Act,_
ifor the: construction, extension or operation Hhen: being con-
‘ducted, without requiring proof that public:ccmwﬁmience and |
necessity will be served by such constructione emtension or_;'

: ,operation and without further prcceedingsqr” . R

"for such certificate is filed with the Co_
ninety days after Such date.. The applicattmmem&all contain
‘the information and ‘shall be accompanied by tima fee pre—
scribed Ln the preceding Section. The consﬁmmeimmm, exten-

sion or operatlon of such a CATV system may*he.mgw

fully con-:
. tinued pending the filing of such an applrcmerewand the de-v“'

‘termination of same unless the Commission ‘O

i at o B

m«therwise.,

'An application for such a: certificate which:ﬁaewwtimely shallhhi

gbe determined in accordaace with the procedure gnescribed in

the preceding Section and such certificate s““Vﬁlbe_issuedu

for refused accordingly.ﬁ_LiVV

Section 6., Transfer of certificate.:ie*NOfsuch certifi-fhff

cate of public convenience and nece351ty may bemxzansferred.

assigned “OX encumbered unless such transaction

jﬁs.first ap—‘ g

Proved by the Commission.~;445m»iV et

Section 7. Revocation ox: change of certiﬁmcate.,~_v‘

K e Commissron may, after affording the holderemn opportuni*vf




to be heard, reyoke, suSpend or alter any such‘certificate
. of public convenience and necessity for the villful violation
'of any provision of this Act or the rules and regulations or
‘orders of - the Commission made under the authority of this

Act, or for other reasonable‘cause.

Section 8. General jurisdiction'of Commission. --

(a)“The Commission shall have the power and jurisdtc-
‘tion to supervise end regulate every CATV company operating
-‘within this State and ite pronerty, easements, property

’rights, equipment,,farilities, contracts, certificates and

’franchises so far as-may be necessary to carry out *he pur-

poses of this Act, and ta do all things whether herein opeﬂ‘r,
‘1ca111 designated or in addition thereto, which are necessary
‘for convenient in the exercise of such power and jurisdiction.
1Without limiting the generality of the foregoing, the Commisn
"sion is authorized to adopt and enforce such reasonable rules;

and regulations and orders as it may deem necessary with re-'

| spect tO ratesr charqes and classifications, issuance of

'f.certificates, territory of operation, bandonment or suspen-t":
afsion of service, adequacy of service prevention or elimina-»:"
;tion of unjust discrimination between subscribers, finan01al"

responsibility,‘insurance covering personal injury and prop-'

_rqerty damage, uniform system offffcounts, records, reports,ﬁ'

2

[safety of operation‘and equipment, and to otherwise accom-}-
"iplish the purposes of this Act and to implement its provisd



(b) The Commission may, after affording an 0prxtun;
ity‘for hearing, order a CATV company'(i)»to construct and
operate any reasonable extenSion of its- eXisting CATV system
within the certificated territory. or (ii) to make any rea-

sonable repair or improvement of .or addition to such system.

(c) The‘commission-shall from time to time visit the
places‘of'buSiness and'other premises-and'examine‘the records
e

and facilities of all CATV companies to’ ascertain if all rules

and regulations and orders of the Commission have been com-

_piled with,»and-shall have the-power to examine all officers,

-agents and employees of such cATvV companies, and all other

persons, under oath, and to compel the production of papers

and the attendance of witnesses to obtain the information

_necessary for administering the provisions of this Act.'

,V(d) The Commission shall have the power and authority B

[‘to institute all proceedings and investigations, hear all

complaints, issue all process and orders, and render all de-_‘

| ClSlonS necessary to enforce the proVisions of this Act. or
Hof the rules, regulations and orders adOpted thereunder, or

' to otherwise accomplish Lhe purposes of this Act.‘

“e) The Commission or other aggrieved party shall have ‘

Vcthe right to institute,‘ r to intervene as a party in, any

i.'aCtion in a“Y court °f Competent Jurisdiction seeking manda-”“"

°‘mus, injunctive or other relief to compel compliance with j's\f. %f

-any provision of this Act or of any rule, regulation or order

\‘l
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adopted thereunder, or to restrain or otherWise prevent or
prohxbit any lllegal or unauthorlzed conduct in connectlon

therewith.

- Section 9. Rates. —— The Commission shall prescribe just
and reasonable ratea, charges and classiflcations for the ser-
vices rendered by a CATV company to subscrlbers, and the tar-
1iffsgtherefor‘ shall be in euch form and shall be filec_xnd

published_in;euch“manneruand,on'such,notice as the Commission

* may-preSGribe,~andnshall'be'subject'to'change on such notice

and in such manner as the CommLSSLon may prescrlbe. - The Com-
mission, in the exercmse of its pcwer to prescribe .such just
yand reasonable rates, charges and classificatlons, may use

'such standards, formulae, crlterla or methods as the Commls—

:sion may determlne 1n order to enable the CATV company,‘under

'=honest, economlc and efficxent management, to render the ser—r‘

F'vice and derive a reasonable profit therefrom.'d

'Sé'cif:i,o‘n, 10. {;Duties of -CATV co‘mpanie's.~ —

‘d(?fg Each CATV company (and other person and organlza—-”
flon provmding any serv1ce,'equ1pment or: fa0111t1es thereto)
shall provide safe and adequate service,‘equlpment and fa*

:cillties for the operation of its CATV system.d

e

ivblb) No CATV company shaJl demand or recelve a greater"‘

Uor 1ess or different compensatlon for providing CATV»service

'than the ratee and charges epeclfied in the tariff in effect

'V,at the time.is=p

\‘l
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(c) All rates, charges and classifications-for the ser-

'vice.rendered by a CATV company shall be just and reasonable,‘
and,any such rate, charge or‘classification that is unjust or
unreasonable is hereby declared to be unlawful. No CATV com-.
-pany shall make any unjust or unrcasonable dlscrlmlnatlon in
rates, charges, class1f1catlons, pract*ces, regulatlons,
‘fa01llt1es or serV1ces for or in connectlon with Jike serv1ce,
ralrectly or 1ndlrectly, by any means or dev1ce, or make or‘.
give any undue or unreasonable preference or advantage to any
partlcular person, class of personsVor locallty, or subject
any- partlcular person, class of persons, or locallty to any

undue or unreasonable prejudlce or dlsadvantage.

-(d)_ Every CATV company and other person and organlza~
ftlon shall obev and complv w1th everv rule and requlatlon

Eand order adopted by the Commlss1on under the prov1s1ons of

I

:thlS Act

;”'ff'iSéEEicn‘il Abandonment '——'No CATV company shall ﬁ",”'

idabandon all Or any part of lts system or other property neces~.
sary or useful in. the performance of 1ts dutles to the pub— |
dllc, cr dlscontlnue or temporarlly suspend all or any part
.of the serv1ce whlch 1t is: renderlng to the publlc by the use
‘mof same,’w1thout flrst*obtalnlng the approval cf the CommlSSlon.
'mfIn grantlng such approval the Comm1s51on may lnpose such terms,"

acondltlons or requlrements as 1n ltS Judgement are necessary

i’to protect the publlc 1nterest




Section 12. Emin:.t domain; highway use; pole attach-

ments; Commission approval., --

(e) Upon obtaining the prior approvai of the Commissioh,
a CATV;company shall be vested with the power to acquire
through eminent domain proceedings the lands, property and
rights of any charecter whatsoever hecessary to construct,
extend, improve, alter, maintainuor operate its CATV systam,
Under such circumstahces, the'CAiV company shall be entitled
to pursue the same eminent domain procedﬁre which is aVailable
for use by the telephone, telegraph or electric public util-
ities which are subject to the jurisdiction of the Commission.

1
y
1

(b),‘Upon ohtaining'the pricr‘approval of the Commissioh;
a CATV company may construct and ﬁeintain the wires and ca-
bles necessery to itslbusiness upon, under or over any high-
way and may'erecthandiﬁaintain the necessary fixtures, includ-
ing poles and pOSts; fbr ststeinihg‘such wires and cables;
.prov1ded however, that such w1res cables and flxtures shall
'not be 20 placed or constructed as to unreasonably inconven-
‘1ence present or future publlc travel on Lhe hlghway or use
=thereof by publlc utllltles or other persons or QrganlzatJons

~'haVLng rlghts thereln.

.ﬂc) ‘Whenever the Commxssxon shall find that publlc con-
;r;venlence and necessity requlre the use by a. public utllity of

{j;the wires, cables, conduits, poles or other equipment, ox anyf

ﬂpart thereof, on,!overwor’under any highway belonging to

(SRt e, o



another publio.utilitv and that such nse will not result in
irreparable injufy to the owner oriother userns of such equip-
ment or in any substantial detriment to the service, and that-
such public utilities have failed to agree upon such use or
rne terms and conditions or compensation for the same, the
Commission may order that such use he permitted, and pre-
~2ribe ‘a reasonable compensation and reasonablettetms“and
conditions for the joint use. If such use is ordered, the
public utility to whom the use is permitted shall be liable
to the owner or other users of such equipment for such dam-
age as may result therefrom to the property of such owner

ox other usersvthereof. VThe words "public utility as used
in this Subsection shall include a”CATV compeny and'any.pub-
lic utility subject to‘the‘jurisdiction of the Commission.

Section 13. Lease oy rental of certain CATV facilitiss

or provision of‘lchanneli,‘se'ryi‘cef -= Upon tha prior.approval

of the Commission, any nereon of'organiéation ﬁay contrect to
lease or fent facilities to a CATV company or to prov1de it

with communication channel service for ‘the. redistribution of
'televieion signals to or toward the subscribers of euch CAﬁV

E company. Any such contract which is in effect on the effec--
tive: date of this Act and which will be in effeet for a period

: of more than ninety days thereafter shall be submitted to the
‘)Commission for epproval within ninety daye efter the effec-4"
tive date of thie Act, and if such contract is disapproved o

R it ahall thereupon become void.~

Q
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Section 14. Nprvvral off ol vigias. -

(a) No CATV company shall issue an stock, bond, note
or other evideace of debt payabie more than twelve months
after issuance without first obtaining the approval of the
Commission. In determining whether a proposed issuance of
securities shall be approved, the Commission shall taks into

consideration whether the issuance is reasonably requircd for

- the acquisition of property or the construction, extension or

improvement of:the applicant's.CATV'syStem, or for the imgrove—
ment oY maintenance of its eerV1ce, or for the‘dischatge or
refundlng of its obllgatlons, or fcr oLher purposes cons1stent
with the public lnterest. Commlsulon.approval, when granted,
shall be evidenced by a written order authorizinc'such iesue;
the prlnCLpal amount thereof and the purpose and use for

which the issue is authOLlyed

(b) If an agency is enipowered by'anOther state or juris-
diction to regulate and contlol the amount and character of

such eecuritles to be 1ssued by a CATV company operatlng a

CATV system bofh in thls state and xn such other state or jurisw

dlctlon, then the Comm1351on sha]l have the. power to agree W1th
such agency of such OtHPL state-or ﬁur1adlct10n on the lssue"

of such securitles by bUCh CATV comp ny and shall have the

‘power to approve such 1scue JOLntLy w1th such aoencyo_'3

Section 15 Approval OF mergers.’QfINcQCATV,ccmpany;Opé,

:eratlng or managlnq a CATV syqtem s all_cpmbineipmergefor"

1 a)



consolidate with, or acquire contsnl of, another 6£ganiza~

tion without first obtainihg the approval of the Commission,
which shall be granted‘only after an investigation and.find—-
ing that such proposed combination, merger, consolidation or..

acquisition is in the public interest.

Section 16. Judical review. —- Within thrity days after

the service of an order or decision réflééting SNy action of
the Commission which is ripe for judical review, any party
.aggrieved thereby may appeal tc a court §f competent jurig—
diction for tﬁe purpbse of having the réasonablenéss or law-
fuiness of such:action inquired into ana determined;' Such
appeal shall be tried accordlng to the rules governing other'

civil cases to the extent practlcable.

Sécﬁion 17. Penaltg. ~-- Any person or the officer,
agent or employca of any organizatibn who wilfully violates
'vany~provision of‘this?Actdbr of any rulé,_regulétion’of or-
der adopféd'thereunder, oxr who wilifully procutes; aids .or
 abets any violation of such a.provisiopiShall befguilty‘of a.

nisdemeanor.

>”éeé£ioﬁ'ié. fSeQérébilitf. — .If any provzelon of this
Act or- the appllcaxnon of such ?rOVlSlon to any c1rcumstance,
1s held lnvalﬂd for any reagon whatsoever, the remalnder of
thls Act or the appllcatlon of the prov1sion to other cir—.

cumstances, shall not be affected thereby.

0'




Section 19. Repeai:. -- All laws and parts of laws in

conflict with this Act are hereby repealed.

Note on Municipal Franchises

wWhen the state legislature desires to require a CATV
'company to obtain a municipal franchise.prior to using the
streets for the erection~of’CATV’transmission facilities, it
is recommended that the follewing Subsection be added at'the

end of Section 4 of the above Act:

"(£) Notwithstanding any prevision herein-to.the con-
trary., in any case where‘a CATV company70perates or proposes
' to operate iin a municipality where the use efihighways aﬁdi
other publicfélaces.are.essential.to such operation, no'eere-
tificate of puhliehconvenience'and'necessity shall be issued

for such operatien,without a franchise being first granted

therefor by the mun1c1pality. Such franchise shall not con-.

tain any prOV1810n confllctlng w;th or repugnant to the ex-
cluslve jurisdlctlon of the Commlsslon ta. regulate the ratem
BerVLCeS and other matters concernlng CATV companles as: here—

“in prov1ded.' In the event a municlpallty shall arbltrarlly

frefuse to grant such a franchlse to ‘a CATV company W1th1n oa-n

nlnety days after appllcatlon for same ls made, then the CATV

ompany may avomd the necessity of flrst obtalnlng the fran—
fchlse by show1ng to: the satlsfactlon of the Comm1331on that

the franchise 18 belng arb;trarlly w1thheld.




APPENDiIX C

MODEL STATE CATV REGULATORY SURVEILLANCE ACT

An Act to provide for the regulation of persons ani
organizations owning, controlling, operating and manapiwg
community antenna teleVisien systems .... (The title q’o
be completed in such detail as will satisfy the legal reguines

ments of the state involved.)

BE IT ENACTED BY THE LEGISLATURE OF THIS STATE:

Section 1. Shoftttitle. -- This Aet shall be known, and

may be cited, as the "State CATV-Regulatbry Surveillanee Act."”

Seetion 2. Definitions. -- The following words, when

used in this"Act shall have the fo]lowing meanings;'unless_
otheerse clearly apparent from the context,

(a) The word "Comm1531on"shall mean the Public Serv1ce
Commissien of this otate,. | |
(b) The wOrds'"community antenna television compan;"

" or “CATV company" shall mean any person or organ1Zatlon, whether
prlvate of governmental Whlch owns, ccntrols, operates oy
.manages a'aommunlty antenna telev181on system, ewcept that
:Usuch deflnltlon shall not lnclude (i) \a telephone, telegraph
por electrlc utlllty regulated by the Commlsslon 1n a case
vwhere 1t merely leases or rents to a CATV company wlres or
,cables for the redlstrlbutlon of televnslon 51gnals to snb—
scrlbers of such LATV company,‘or (11) a telephone or telegraph_

_utlllty regulated by the CommlsSLOn ln a case where 1t merely

prov1des communicatlon channel serv1ce under publlshed tarlffs‘°




filed with the Commission to a CATV compahy for the redistribd—
tion of television signals to‘subscribers of such CATV company§
and |
(c)"The words "commﬁnity antenna television system" or
"CATV system" shall mean any facility'within this State which
is constructed in whole or in part in, on, under or over any
| hlghway, road, street or other publlc place and whlch is operated
to perform the serv1ce of rece1v1ng and ampllfylng the signals
‘broadcast by one or more television s.ations and redistributing
such signals by w1re, cable or other means to nmnbers of the |
publlc who subscrlbe to- such gservice; except,that such deflnltlon
shall not 1nc1ude (i) any system which serves fewer than '
flfty suuscrsbers, or (ii) any system whlch serves only the
resxdents‘of one or more: apartment dwelllngs under.common
OWnership, control or management, and commercial,establishments
locateq on the premlses of such dwelllngs. |

bectlon 3. Declaratlon of publlc pollcy.‘-- Upon

1nvest1gatlon, the Leglslature of thls State has determlned
that certaln aspects of the servmces -and operatlons of CATV'
~-compan1es should be regulated in the publlc 1nterest, although
CATV companles are not publlc utllltles and hence should not
be Subject to regulatlon as to thelr ratesyrand, accordlngly,
-;th 1s hereby declared to be the pollcy of thls State to‘
prov1de falr regulatlon of CATV companles 1n the mnterest .
of. the publlc, to promote adequate, economlcal and efflclent"

'G Vv system servmce to cltlzens and Weudents oF thls State,‘

[Kc




to‘provide for the fuvrn.shing of CATV system services without
unjust discrimination, undue preferences or advantages, toO
encourage and promote harmony between CATV companies and
their subsecribers, to cooperate with other States and with the
Federal Government in promoting and"coordinating efforts to
effectively regulate CATV companles in the publlc interest,
and to these ends, to vest authority in the Commission to
reguykate CATV compani.es in the matter and in accordance with
the policies set.forth in this Act. Nothing in this Act
'shall be construed to prevent a CATV-company from furnishing
any other lawful service or.engaging in any other lawful
business. -

Section k. Certificate of public_convenience; proviso;

appllcatlon, notlce, hearlngs, 1Ssuance. ;ﬁ (a) No person

or organlzatlon shall hereafter begln the constructlon,_exten81on
or operatlon of a CATV system or ‘acquire ownership or control'
thereof without first’ obtaining from the Commission a certificate
that the present or future public. convenlence requires or Wlll
requlre such constructlon, extension, operatnon or acqulsltlon,
prOV1ded, nowever, that the Comm1831on may by rule and regulatlon
exempt a CATV company from the above certlflcate requlrement 1n
a case where 1ts exten81ons of or addltlons to 1ts CATV system
are Wlthln lCS certlflcated terrltory or’ an. adjacent undert1f1-
cated terrltory and such extensmons or: addltlons w111 promote
‘-the prompt avé1lab111ty oﬁ such serv1ce to prospectlve sub-

'pscrlbers and At the Bame tlme prevent unnecessary and uneco—

5nomlcal dupllcatlon of CATV fac111t1es as betWeen two or more'



persons or organizations.

(b) The application for such a certificate of public
eonvenience‘shall be in Qriting,-shall include a description
of the territory in which the CATV system is proposed to be
constructed, exﬁendedw operated.orfacquired, shall contain
such other information as the Commissipn may prescribe from
time to time by rules and regulations ox orders, and shall
be accompanied by a fee of - ‘ dollars. |

(c) Upon the filing of such an applicatlon and the payment
of the fee prescribed, the Commission shall fix the time and -
place for a hearing thereon and shall eause notice thereof
‘to be glven to the chief. executlve offlcer of any municipality,
county or other unlt of local "overnment and to any CATV company
= in the affected terrltory and to such other parties in ‘interest
as ‘the Commission may deem necessary. |
- (da) Afted such hearing, the Commission nay issue to the
applicant'a certificate of public convenience in a form to |
be preSCribed‘by it or‘ﬁay refﬁse to issue'the‘same The
certlflcate shall 1nclude a descrlptlon of the terrltory in
"wh\ch the CATV system is- to be constructed, extended, operated
,‘or acqu:red.Te. 7"' o | e |
| (e)' In determlnlng whether a certlflcate.shall be 1ssued,_
.the Comm1531on shall take 1n+o constderatlon, among other'

ethlngs, the publlc need for the proposed servmce or acqulsltlon,

'the euitablllty of the appllcant the flnan01a1 reepon81b111ty

| of the applicant, and the abillty of tne appllcant to perform R

Q




efficiently the service for which authority 4s requested.

Section 5. Certification of CATV compmnies operating

on‘effecfive date of Act. ~- The Commissdion shall issue a

certificate of pwblic;ccnvenienceﬂto any CATV gompany engaged
" in the comBtruction, sxtension or operation wf its CATV system
on the e¥Tective date of this Act, for ‘the construction, .
exfension or operation_then being conducted, without requiring
proof that public convenience-will be seprveisl by euch construc-
tion. wéﬂﬁﬁmsion.@rvbperation amd wzthork fmwﬁﬁer proceedings,
if app llcatlon for such certificate is flled¥W1th the Commis-
sion within ninety days after such date. The appllcatlon
shall contain the infommatiomland“éhallfﬁ% accompanied by the
fee pg%@c@ibed in the-precedlng Sectlon. ‘The ccnstrucfion,
‘extenolon or operatlon of such a CATV svstem ‘may. be lawfully
contlnued pendlng the flllng of such an application and the
determination of same unless the Commission orders otherwise.
Aﬁ‘application for euch'a cerfificate'which is unfimely shall
be determlned ln accordance with the pro&edure prescribed in

the precedlng Sectlon and such certificate shall be issued

or refuaed accordlngly.‘f

Sectlon 6.: Transfer of cert*flcate._ééfNo‘such certifi—
cate of publlc convenlence may be transferred or aSBlgned
unless such tfansactlon 1s first approved by the Comm1851on.‘

Sectlon 7. Revocatlon or chanre of certwf1cate. - The

Comm1551on may,;after affordlng tne holder an: cpportunlty

to be heard, ﬁevoke, auspend or alter any such certlflcate




of public convenience for the willful violation of ‘any provision
" of this Act or the rules and regulations or orders of the
Commission made under the authority of this Act, or for

other reasonable causeé.

Section 8. Jurisdiction of Commission. -- (a) The Com-

mission shall have the power and jurisdiction to supervise and
regulate every CATV eompan& operating within this State so
far as may be necessary to carry out the burgoses of this Act.
The Commission is authorized to adopt and enforcs such reasonable
rules and regulations and orders as it may deem necessary with
respect to issuance ef eertificates;-tebritory of operation,
abandonment or‘suspension-of.aervice, adequacy of service, m
prevention or elimination of unjust discrimination between
sUbscribets,lfinancial beeponsibility, insurance covering
personal injury and Dropefty damage, records, reports, safety';
of operatlon and equipment, and to otherwise accomplish the
purposes of thls Act and to 1mplement its prov131ons.
(b) The Commission may, after affording an opportunity
_‘for hearing,.order a CATV company to make any reasenable
repalr oreamprovement of or addltlon to such system.g‘
| (c) rhe Ccmm1a51on may v191t the places of bualness and.
‘other premlses and examlne the records and. fa0111t1es of all
,CATV companles to ascertaln if all rules and regulatlons ‘and
'orders of the Comm1351on have been complled w1th,,and shall

_‘have the power to examlne all offlcers, agents and employees

lof such CATV companles, and all other persons, under oath,‘

1 Eiggnnd to cwmpel the productlon of papers and the attendance of



. witnesses to obtain the information necessary for administering
the provisions of this Act. |

(d) The Commission shall have the power and euthority
to institute all proceedings and investigations, hear all’
complaints; issue all process and orders, and render all
decisions necessary to enforce the provisions ef this Act or
of the rules; regulations and orders adopted thereunder, or
to otherwise aecomplish the purposes of this Act.

(e) The Ccmmissioq.or other aggrieved party shall have
_the right to institute, or to intervene as a party in, any
action in any court of competent jurisdiction seeking mandamus,
injunct}ve or other relief to compel eompliance with any
proVieion of this Act‘or.of‘any‘rule, regulation or_ofder
addpted thereunder,ee? to resfrain'or otherwise prevent‘or
prohibit any illegal or unauthorized conduct in connection

therewith.

Section 9. Municipal fees, taxee drfeherges. -- No
_municipality, county Qf other lecal unit of government shall,
in any annuel,pefiod,‘imﬁose ﬁpon a CATV company"any'fees;
:taxes or“chargeS‘which.in~the,aggregate\exeeed _______ per. centum
of the money:actuaily received'by~sucthATV company fof the’
‘furnlshlng of 1ts serv1ces wmthln the boundarlev of such local
unit of government durlng such annual perlod Prov1ded that
such fees, taxes or charges shall not be construed to 1nclude
';any ad valorem taxes 1mposed upon the property of such CATV |

;qompany,_:
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Section 10. Duties of CATV companies. -- (a). Each CATV
company (and other person and orga aniz aildn prev1d1ng any
service, equipment or facilities thereto) shall provide safe
and adequate service, equipment and facilitiee for the operation
of its CATV system.

(b) No CATV company shall demand or receive algreater
or less or different compensation fof providing CATV scrvice
than the retes and charges specified in the current statement
thereof in effect at the time and on record with the;-Commission.

(c) Nc CATV company shall make any unjust or unreasonable'
discrimination in rates, charges, claseificationsg promotions,
pfactices, regulations, facilities or services for or in
connectibn‘With like service.

(a) Every CATV compehy and other persoﬁ and organization
‘'shall obey and comply with every;rule and regulation'and_order
adopted by the Cdmﬁission‘under the provisions of this Act.

Section 11. Abandonment. —-- No CATV company shall abandon

all or any‘part of its system or other property necessary or
useful 1n the performance of 1ts dutles to the publlc, or

dlqcontlnue or temporarlly suspend all or any part of the‘

"*serv1ce Wthh it ie renderlng to the publlc by the use. of same,

'wlthout?f;rst,obtalnlng~the;approval of‘the-Comm1851pn.,




In granting such approval, the Commiusion may impose such
terms, conditions or requiremerts as in its judgment are
necessary to protect the public interest.

Sectionh 12. Highway use; pole attachments; Commission

gggro&al. -~ (a) Upon obtaining the prior appfoval of the
Commiasion, a CATV company may construct and maintaiﬁ 1he
‘wires and cables necessary to its business upon, undef or over
ahy highway, road, street or other public place and may erect
and maintain the nécessaryifixturés; iﬁcluding poles and posts,
for sustaining such wires and cables; provided, however, that
such wires, cables and fixtures shall not be so placed or
éonstructed as to unreasonably inconvenience ﬁresent or future
public travel on the highway, road street or other public
place or use thereof by publlc utilities or other personq or
organlzatlons hav1ng rlghts thereln.

(b)) Whenever the Comm;ssmon shall find that public
:convenience requires the use by a CATV company of the W1ras,-
cables, conduits, poles or other equlpment or any part thereof,f
'onh over or under. any hlghway, r0ad, straet, or other publlc
place belonglng to a publlc utlllty and that such use will

‘;not result 1n 1rreparab1e 1njury to the owner or other users
aof such equlpment or 1n any substanflal detr1men+ to the serv1ce,
and that such CATV company and publlc utlllty have falled
'to agree upon such use or. the tprns and condltlons or |

aa;gompenaatlon for the same, th@ Comm1331on may order fhat such X

' use be permltted, and prescrlbe a reasonable compensatlon and




reasonable’ terms and conditions for the joint use. If such

use is ordered, the CATV‘company'to whom‘the use 1is permitted

[ FOEp s
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shall be 11ab1e to thn owner or other users of such equlpment
for such damage as mav reoult therefrom to the oroperty of

_such owneér or.other user°'thereof.

Note on Local Franchlses

VWhen the State'leglslature des1res to requlre a CATV
company to obtaln a local franchlse prlor to u51ng tho streets
for the erectlon of CATV transm1s51on facllltles, 1t is recom-
mended that the follow1ng Subsectlon be added at the end of.

pSectlon b of the above Act'd

""(f) Notw1thstand1ng any prov1s1on herelnyto’the.contrary,

=‘1n any case where a CATV company operates or. proposes to operate
C1n~a munlclpallty, county or other 1oca1 unlt of government

- where the use of highways, roads streets or other publlc places
fdare essentlal to such operatlon,tno certlflcate of publlc

convenlence shall be 1ssued for su 1 operatlon w1thout a
ok

’-

franchlse belng flrst vranted,therefor by such local unlt ox
'_govnrnmen\._ Such franchlse shall not contaln any prov151on
ﬁaconfllctlng w;th or repugnant to the exclusxve jurlsdlctlon_f’
ccf the Comm1851on to regulate the matters concernlng CATV
‘companles,. as’ hereln prov1dec.b“i the event such 1oca1 unlt
7‘of government shall arbltrarlly refuse to grant such a ; anchlse
’to.a‘CATV company w1th1n nlnety days after appllcatlon for

- same ‘is made, thcn the CATV company mav aVOld the nece551ty

nF flrst obtainlng the franchlse by shon;ng “he satléfactlon_ .

.cthe Comm1991on that the franchlse 1s belng arbltrarlly w1thhe1d.

L e
s
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\Pl’L‘\Hﬂ A 5)

B

The "Kelly Bill," Assembly 6700 A, April
as amended by Assembly 6783, April_ls, 1970.

——— T — el =

13,

AN ACT

To amend the executwe law, in rehtmn ’to the crea’uon of a
state commlssmn on cable teiews on, pl eseribing its func-

ttons, poweus and du’ues and makmg an appronrnatmn for -
| nts expenses i

The Pcople of lhe State of Ncw Yoak represented in S’c-nate and B

' Assembly, do- enact as follows-

1 Sectxon 1 The executwe la\v 1s hereby amended by addmft‘ .;

‘ ‘:2 thereto a new artlcle, to be al'tlcle twenty-ﬁve, to read as follows. -

g o e amrioLE 95

vy R Goum.sHmN ox- OABLE TELEVISION EE
5 ;‘3’:’:&:’67;_ (;‘6‘0. Dcclmatwn of lcgtslat;v—e ﬁndmgs and 'mtent
- 6 ‘ 6‘6‘1 Dc,cmtmns . '
'7 663, Application of article.
| 8 653’ Oo’i»mi‘i%éfbﬂ bé‘éated e
| 9 | 66’4 Dutws af comm:sszon B e fal m R

Exrmmrno‘l - ’hmr in unhcs la near mullcr i brackr.la [ Tis s old !aw w he emilted,
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665, Powers of the comunssion.
. 666‘."1’ccv
667 Cer trﬁcate of app;ouzl
668 Ccrt:.fcatc e (npmval for cable !eLcmston conpantes

T T il T e — e T el

. opmatmg on thc ef}cctwe date of chaptc;

;vzswn con‘wmsswn.
N .’6‘70.. 'Léa-se,' raﬁﬁzi ,qf’cérta,in cqble 1talém‘sion facilities or
: probz;sions of Ich'a.ﬁnef service.
671. Dutws and 0].’)81 uhoﬂs af cable tvlﬂ (sion compamcs

672, Penalt@ca._

N GGO'DecTaralid'n of 'lt’_'j'islat"iv.e fimdings  and i;ztent .U;p‘o'.a

mvest'zgatwn of the potcntml publzc 'mterest assocmtcd with cablo

,telemswn the legzslature of the state of New Y ork has deter mmccl

that cable talamswn operatwns are eswcntwll‘/ 'mha-stata saruwes

'mvolvm_/ publw zuhts of wa_/, 77z1c1uczral f) anchzsm_/, :mJ com-

|

mumty sm ch’ cmd therefaae, me uf szate concern, that said
aperatwns must be protected f1 on undue restramt a'nd rcgulatwn so’ o
as to assme the ma.mmum peneh atwn of cable tclemswn sermces -
to homes 'm th'ts s*ate as‘ eapzdl.; as ecanomwally feaszbls, that"‘j
mumc@palztws could beneﬁt f1 om” ualuable educataonal and publw o
'sm‘mces through cable telemaaar systems, and that the cabla tela-
msw'n md’ust:y s m a pe'so(Z af mpzd yrowth and carporm!e cor.-k'

B salzdatwn cmd mcmy nmmmpalztws lack the resom ccs to. pratect ’
' subscmber cmd publw mterest m fra'nchzse 'negatwtzom

Tnere zs, therefore, a 'need for a state aJe'ncy to develop a stata,‘ e

669. Appraval of mergers and consolu]ahom by cable tclc- '

telecommumcatwns pol-wy, ta assure the rapzd develapmant af the'., ‘

t"‘*”’\'}
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cable lelcvision -if'ulu.sfrr/ consonant with .zmlr'.-r'(..v. rryulatiaﬁs un:‘l R
stalrtes of the fcdr'ml gm-rnnmm’ aned to dssure thal cable tele-
vision. campmum scrve thcn wbscnbrn' the naenrcipalities - within
“which Hrry are fmnchncd’ and the public mtnrct r/cncrall_/

It ts the mtcnt of the lbgistai‘ure tn the cnactm(‘nt of this chapter

RE . et —-—-—c--m———m.

0. vest au,thorctJ in an mdcpendaut conmnssmn do- ‘review and

waluata the suztabzhty of pmctwes for fmuchzsmg cablc telovrswn '

bompanws, ta p: omote um}onmt'y nf frmtciuw pmrhcm to esieah-

'a\-fon- I-l' 'q'; o) 'wn-' ¢ N

_ I;sh mmlrlmce for mumc:pnhtus msumg franrlus-rs, to promofc thc

':rtlcvelopment of the cablc telemsron mdust:y m N ew. York stata, to

bd

encaurage chawnel avmlabmty for mumczpal sermces, ed’ucatwnal

T

telemsw'n, 'progf am dwea sn‘J and lacal ea:pressmn, a'nd to assure the

i
b

. avazlubtlzt_; of cmumltwnt services ta mumc'cpalztws 'm fra'n\,hzse

o
-]

‘ nego tmtwns

-+

e
-~

§ 6‘6‘1 Deﬁmtwns I'he wo: ds cmd phrases used in. tlus artzcle. '

L1 0

shau Iuwa the fouowmg meamngs tmless e dzﬁ’erent meamng olearly_ -

[
‘o .

:,':.appaars m the context

- ~?.‘._‘ ' 1
@ .'::‘

(a) “C‘a‘ble telemswn campa'ny” 8hall mecm any person, "socw- SR

-'._"twn or corporatwn, forezgfn or domestw, wkzch awns, ccmtrols RSN

=t

opcrates, manuges or leases a cable tale'vzsw'n systcm

[ ]
),_o

S ( b) “Oabla telemstan system’ ’ 'shau me(m anJ faczhtJ whwh/ -
'Z,opemtes for Jm e tha .servwe of recewmg and amphfymg tha szg'nals-." e
bromdcast by ono or more talcvzswn statzons a,nd redwtmbutmg such-: E
3":&0" 018 by wtre, oabze or otker means, whether suoh faczhty w awned |
-.:»_or Ieased to members of the publw who subscmbe te\ such servwe. If: _
t?..‘:‘ 5e '-"'8hall chude tmy such faczlzt,; whzch also operates for htre tfw :,.‘- o

aermca of dwtrzbutmg othar mgnals omgwmted ‘by a cabla telemman"
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1 compmz_; or by a‘nothcr pur I_;, uuth.o:z.,cd Ly such cable tclemsaon

2 company o tr amsuut signals, b_/ wire, ca-blc or otlwv Wrins whct}wr
3 " such fac:hty ts owucd or lcuscd Swch acj'mhou dacs' nod mcludc.
4 (1) AnJ s'ystcm wh*ch ser ves fswer than tivo hunu,: cd ﬁfty
<5 snbgcnbus, _2,_ ,__...._..,.___.. R Attt

6 .(2) An_j s_/stcm whzch ser ucs only the rcszdcnts of one or more
7 apartment dwcumgs' undar cammon ﬂw‘narsth, co'ntv ol or managc- -
8 tneni; and commcrczal cstablrshmmafs lo.~ated ‘on. iln- premises nf
 9 :mch dwollmgs e o ‘ | '
10 (c) “C’ammtsswn” shau mean the cammtsszoﬁ o cablo tetewswn
11 oraated by thzs artw!e ' | | o
12 (d) “I’aczlzty” skall mcan alf, rea,l propee ty, antenﬁac, golcs,
‘13 wu'cs, cables cendmts, amphﬁ.ers, zﬂstrumefnts, apphanoes, ﬁxturﬂs |
| 14 - a'nd other personal propcrm used by a cabls telemszou compamy T

,"15 promdmg sermce to sts subscmbers 1.-.eludmg that constructed fm |

B ":16 whole or m!part m, on mzder or over cmy hzghwu,w or otner publw -

18 (e) “Franchise” shall mewn m;d mclude any authomza.mn

19 dranted by a mummpahty 'm tarms af 'a franchzse, przmlege, permzt

20 Z;ce'nse ar o!kerwzse ;-td construcu, apemto, mamtam, ormanage a
l : . - .

21 caote telemsw'n system m any mummpalzty. ;. '.

. e o Lo
iy 22 ,( f) 4 Grass ammal receipts” shau mea'n any a.'nd au compeusan

. 2 3 tton recewed dweotly ar 'mdzrectly by a cable televmon company

: 24 jrom subscrzbers or users m paymant far telemszon or FM radw

o5 ‘
- szdcrad mcome mcludmg but not lamated to advcrtzsmg a'nd carrc g

801“0’&68 TG‘UO‘)‘HGG

s:guals ar scrmoes recewed and any ather moneys :hat 'may ba con—,;;,: S
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i Gross annual veceipls shall not include any faxes on scrviees

-fur'nisheci by the cable fclcvision cohipany imposed directly on any
's'u.bseribcr or user byﬁiﬁ:’m/ m'!.J, stata, or other g Jouer'nmental unit
{ and mllcetccl by tlw grnnicc fm such gover mnnnial units.

; (g) “Hzghway” shall mean every street, road, alle_/, thorough-

‘fnr‘___gay or Mnf am/ Irmd w;arj'_ b,,, the. zmbhr- or.. omn ta f?an‘
use af the pubhc as a matter of mght far t.’r,e purpose ‘of vehicular
| ! ' . . .. . .
.traﬂic ) o :‘ ;f_ R o

!

(h) “Mumczpahty” shau mean ‘any mllage, town or. ezfy 1ncer-
porated wzthm fhe state of New Y ork 7‘

- § 6‘6‘2 Applwatwn of artwle 1. The promowns of th'zs artwle
shall appl'u to every cable teuemszon system a'nd every cable tele-
"mswn compa?vy as deﬁfned 'm sectw'n sza: h'zmdred szmty cme of tims
a'f‘twle, opet atmg wuthm t?ze state of New York, 'mcludmg a cablo -
.telemszon compa'ny whzch cofnstructs, operates and’ mmntmns a

s

eable telemswn system e:ccluswely through tclepkone compa'ng_v[’,
j' aeelzf;es constrwcted operatecl and mamtamed pursuant to a publwl
's-rrvwe cammwszan gr wnted telcphone franchzse ' _

2 Corporatw'ns formed ta acguwe property or to transact baesi-
ness whzch would be subgect ta the pro'vzszo'ns of thzs ckapter a'nd: |
corporatzons possessmg ]ranehzses for any of the purposes co'ntem-
plated by ﬂus chapter, shall be deemed to be subyect ta the pro- :
fuzszons of thzs chapter althuugh -no property may have been: ;- g

§ 6‘6‘3 G’ommzsswn createcl 1 A state commwsswn on cable tele;
vzswn zs hereby created wzthm the executwe department whwh shall"

canszst of the chazrman, mce chazrman and ﬁvec ather members who - o

are not holders of any other state pubhc oﬁ‘ice. O .‘ :
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3. Isrwh niember, mclurh nef the chmrman and vzcc rhau'maﬂ, shall

bn nppmnlrri by iha gouc: Nnor, bu and w:th tle advzce antd consent

of the scnair for f'va ycare, r omded hvwcvm, that of the secven

mcmbcrs f:st appomfari' one cfmll be appomfcd foa one year, one

for fmo ftcaf 3, wc for. thrce yrm‘s,‘ tﬂm far ;—aur ,,rrs—'”w? U

' f Ve’ m'ms, firom July ﬁrst, 'nmetcan Imndred mvcnty one. Thmr

succassors shall be appamted for tcrms af ﬁvs yea,rs Thc chmrman

'sha,ll br flw chtcf c:recufwa ofﬁcer of iha commzss*zon excopt durm g

Ius absnncn or dwabdaty, tha mce-.charrma'n shall havo powars of

the chazrman |

‘ .? TJm chazr.nan, thc mce-chau man and the mcmbers shall reccwe

,_‘compcnmtmn f a:cd by thc gavcrnor unﬂwn thc amomat made avatl- S

-"’abha 'by appropi :atwn therefoo Thc mambcrs of the bocu'cl shall be

1 rcprcscntaiwo of tho broad nmge of mtcrasts cmcl dzsctplrmes

relatad 10 tclccommnmcatmn neods aml canccs 'ns mcludmg s0 far

as posscblc, the ﬁeld’s of b oadcastmg, educatwnaz telcmszan, ca‘bla"
gtelems:on, cammumcatwn SJstcna reaulatwfn a'nd communwatwn 3

-_’electromcs and at Ieast two membcrs shall represe'nt camnmer," '

e

¥

' "_s-_expzmtwn af tarm shall be ﬁlled for fha wne:cpzred term m the 3ame _' 3 o |

':izmcmner as orzgmal appomfmcﬂt-?

= Thcrc sha?l bc a counsel a-nd exeoutwe secretary to the com-" )

_f'a‘mzsszon wha shall be appomted by and serve at the plcasm'e of t:ue’; S
; ‘.'-commwswm The emecutwe secretary may appomtf such aﬁcers,,"f’f-‘:

‘ femplo_/ees', aga'nts and cansultants as he may deem necessary, pre-~5ﬁ-' B

4 Vacanczes m the commzsswn occurmng"l'otherw@sc thcm byg_ R



1 Scribc;i‘héir duttcs, ﬁ::r:.tﬂh.,c;'i.rco‘m,pensqiion within fh_.e ambnnts avail- -
2. abla .'aorefar by appropnafzon | : \ |
§ 66'4 Dutws of the commwszon Tha com’mtsswn shall:
(a) estabhsh standards for fmnchmng/ pracedu*es aml practtces
: .5 of mumﬂpalstws, | ' _ |
(b) eﬂfabhsh staﬂdatds for pr om&wns to be mc’uded m cabla
7 felsmmon fra'nchtses ;o o | | ‘ e | | |
(o) estabheh gmdelmes for eqmpmAent servwe and safety of
9 ca'ble telemswn systcms far use by mumczpahttes i : |
10 (d) promde admsory asswstcmca to. mtcmczpalztws‘ in mdtters<
| .511 rclatmg to. cable tclemswn, | e
1 (e ) rauww and act upon applzcatwns for certzﬁcates af appro.val ‘
o 13 m accordance wtth suck standards cmcl as heremafter promdecl '

(f) represernt the mterests of the peaple of the state before tha s

o 15 fodeml commmmcatwn conwmsswn and- mform mwnwtpahtws of o

‘ -_ FIERR

‘ 15 developments at the fedeml level 7 ~ ST

(g) consuli mth the cable televmon mdustry, other states cmd’“. N

: :’..‘-/ 1 8 age,w;gs of th-.s state to promote the rapzd cmd harmcmous develop- _ -

i 1 g ment of cable telemswn sermce'e as set forth m the legaslatwe ﬁnd- B

: .20 ‘”93 “”d "‘“’”*' S

"'21] "'f (h) undertakc such studces as may be 0 ossary to meet the

" 22 respo*nstbshtws a'nd ob;ectwes of thw chapter. :

S i‘vz* mulgato rulea am'l ragulahmm m furthcranco of tha purposes of

o l 1’-.25 rhu artwlo

S 26 ﬂ Pnor ia the usuanae af a certzf cate of appraval as heremafter

I .ﬁfm. promdud! ihe commssswnor'__ zay ﬁ:c the ttmo and placa for a hearmg

§ 06‘5. Powera of ma aommiaata'n. 1. !t'ka aommt:ﬂ‘on mau pro- : -, i



i Ahereon and cause nalice thercof to-be given fo lhe chief execulive

e

e:s-‘_ ® 9 e @ s @

officer of any municipality in the affccted territory and to such

Do boma by the applzcant SR ‘_‘-‘ '
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L

'a!hbr paritics in interest m the -rmmm'm’rm--mm; deem mecesseryy.

The applrcaut shalt gtvc notice of sneh filing in the tc:ntorJ speet.

- ﬁcd in the apphcatzan m ‘the masncr -,.;w.:.’c the commission. s}m!i, '

by J rule and rcgulatwn, prescr:bo and the cast of snch nntwe shall

A

3 The commnswn skall hava tho power annl authoniy ta reqmm o

-:alZ cablc telcmsmn compnmcs ta f Ic r= ﬂh reports caﬂtracf.s and.

‘,atatcmc'nts as the cammrsswn decms i \-sary for aclmmwtratmg

'tha pramswns of ﬂus artrc!e cmd m ﬂw puolw mtm est The com- ‘

mwszon shall have thc power cmd authorn‘y to prescribe ﬂw farm of
” .-such reparts cmd sta:‘ements, the character of mformatwn to be con-‘
i tamed therem, ihe frequcncy of such ﬁlmgs, amcl mcm;, fram time
'_to tzme, make such chcmges and addztw'ns in regard to the form aml' _

"'>contents thereof as zt may deem proper

4 Tka commzsswn shall have ihe power ta emamme all oﬂicers,'

. J

agents cmd omployaes of such cable televmon compames cmd all"

g '.f"?other persons, '_under oath, a-nd to compel the productwn of papers _' R
"cmd ﬂw attenda'ncc of wztnesses to obtam the mfarmatwn 'necessar,/

for admmwtratmg the promszons of thts artwle

) 1"

’ Tho comnwsszon maJ rcquue amd rccawe from any dapart- '

mant d;mswn, board burcau, camamsswn or atner agency of the'
state or any pohtwal subdzmswn thereof or a'nJ publw authonty i

H:"such asszstafnce and data that may be necessar,; to enabla the com- ;
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1 § 666. Vees. L. Byery cabic clevision company shall poy to the

2  _cdmmissign annually, dur-i-;_:g the life of any franchi.s_-c, a sum equal
3 to‘lwa pér ccm’-um‘ .of the gross a.mz,ual-'rcccim‘s of s_ucfbjcablo tele-
4 v:swn campany | | | _
_5‘ 2. In anJ Jear, or por tion: ihm ‘eof, followmg the f‘vst fnu year
‘G'IHmt amy fraﬂchrse has bcen m c)f)'ect tho nmnmnm nmmmt any '
‘7, cablc tclcvasmn compauy shall pay to thc commzsszon shall. be accord- _
8 mg to thc foltowmg sc&edule o | | | |
9. Cmes havmg a pnpulatwn of 125 000 or. more . e .$5'000 :
| 10 Vz!lages a'nd cztws hamng a popul’atwn of 25 000 | o
| ]1_ or more bui: Icss thcm 12’5 000. reebad e, . o "1,_000.-',
L 12 : 'Vzllages rmd cztﬁes hcwmg a ioopulatzon of 10,000 - ( g

13 or mow but less thcm .2" 000+ . ¢iivumuiinrsennns . L | 500

o 14 Vzﬂagcs and cztws anmg a papu?atw'n of Zess

15 than 10000 e e eieeeeeiieenaee. 280
) 16 : fTowns havmg e populatwn outszde of mllﬂges of . R
1785000 07 more. il L 00

18 Tawns htwmg a populatwn muszde of mllages,, | I

: 19 df 10 000 or more but less than 25 000. - o | ’2;50.
20 Toums ha‘u'mg a papulahon outszde of mllagesff’"” “
o1 of zess tham 10,000,..,.‘5.--._; R P i ; ;, ,-.'125 .'
22 3 Such paJme'nts ‘shan be made annuﬁllj 'm d mannér to be.l‘

‘:::'.- '. 23 prescmbcd by tha r,;o}nariisszon and shall be daposzted m 3 separate, :
e _24 bank accmmt or. accmmts fmd cradated ta the ravolvmg famd the

| 25 balanca of sazd mcmcy shau be pazd mto the state treasury a'nd

25 crcdzted to the general f’und The sazd sum af f fty thoustmd :
Q 27 dbltars hcrmn appropmatecl cmd all subsequam‘ ored'/zts ta scud, _ > |
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‘revoluving funds shall be paid on the audit and warrant of the comp-

traller wpon vouchers approved by the chairman of the commission.

§ 667. Certificate of approval. 1. Beforc any municipal fran-

t _ ‘

chise for a cable felcvision system may be cxecuted, amended,

_nmtnndcd or tra‘nkferrcd, tl:é’cabla telovision combmiy shdll firal-

‘-nbn’mn @ cer hf cate af appr nval from the commwszon The rsma'ncr

'-’l”

13
14

[
-

. ' 16
- 17
- 18
o1
“e20
21

a3

f such cor hﬁcatc sh.all authomzc tha halde’ ther cof to ocoupJ

‘pubhr n zghways' to thc exient raqzm ad ta promde cable tolm-asmn

sr-rmcc as approvad by thc mnmczpahtu
Thc applwahon for such ccrtzﬁcate of app1 oval shall bé n

wmiwu, s'han mclude @ descr'zptwn of the tcrmtory n mech the

cablc tclcmswn sttcm s 01)61 afmg ar s pro'posod to be co'nsh ucted,

S

l

N -
Ul

ot
28"

opmafec? or -acqwm ed s'hall contam snch othcr mformatzon as thc‘
tcammas‘smn may prcscr 1be. fram tvmc to nme by Mcles a'nd regu-. ,
Z(ttm'ns, shall bo accompamcd bJ a copy of tho franchtsa pr oposcd.
to bc c:cccutecl amended e'z:t(mdcd o1 tmnsfcrred a/nd shall be'r _
accompamcd by a fee of one’ humlred dollars ( 5100) | ‘

3 The commzsswn maJ assue to tha apphca*nt a cerhﬁcata pf
approval m @ for e to be prescmbed ‘by 1t or: may wj‘use to zssue-
the same or may usuo the same contmgent upan complmnce wzth
standards set by the commasswn. |

4. In determmmg 'whether @ certaﬁcate of approval should bo’

wsued ‘to @ cable telemswn company, the cammwszon ,shaZl take:

'mto co-nmdcratwn amo'ng other thmgs, the publw mtcrsst ﬂze

' smtabzhty of the applwant the ﬁ'na'nccal respafnszbzhty af tho appbz-"

cant the abzhty of the applwcmt ta perform eﬁiczently tha sermce

for 'whzch autharzt_/ 13 wquestad a'nd tho substantml oanform#yt.‘_ﬁ

af frcmchtse promscam wn‘h standards set by the commn.non.

AV
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663. Cwr vivficate of --*apprr;vu.z‘f- for- cablc' [
opcratcng on the: |eﬁ'ectwe date of chapter 1. Application for cer-

tificate of approval shall be mada to thz, comm:s.ucm wrtfwn mnety

felevision  comipanies

daJs nﬂer thc eﬂ’cctwc dntc of thts chaptc: The commzss:on shall. |

1smo a. certtﬁoata o_f approvul to cmy ‘cable talevtstan compamy'

lawfully onaaged in the constructton, cxtenswn or opcratean of its

cable tclovwwn systcm on tha cﬂ’ectwa datc af ﬂus chaptcr for

ths constructwn, extenszon or Opcratwn than "bezna canductcd'

Pl

wzthont rcqmrmg proof of pubhc mterest served by such cafnstruc-'

tcon, ca:tenswn or oper atwn or smtab:lzty of tha cable television
company cmd wzthtmt further or; oceedm Js

2 The constructwn, extenswn m opm atwn of suck. a cable Zele-

mswn system may be lawfully contvmued pe'ndmg the ﬁ.l'mg of a'n-'

apphcatwn and 1.ts dwposztwn

3 An apphcatcon far such a ccrtsﬁcate wh ch 1s 1mt1,mely shall_

be determmed ws ,accordance w;th the prOuedm‘e desorz‘bed 'm t}w‘-.':'

precedmg sccteon a'nd such certmf catc s-han be 1ssued or. rofused

accordfmgly .' AR ST o
) . ;fl ':‘

4 Noththstandmg the proveswns of subdwzswn one of ﬂus 8ec- -

tson, pnor to the tra'nsfer, e'vtenswn or amendment af a franchwe :

.or. franchssc agreement of a cable telewszon company aperatmg,:

on the eﬂ‘ectwe date of thes chapter or o-emscon of any term or

AL L
terms tkereof mcludmg but not lmuted to fra'nc'hase fqes, mtes

and ehargaa, pcr{od 0)' frtmchvsa mf,,d praubkms )’or gm‘bua urwaa

ckamu!a, ‘:munwcpal:: csrmcu ohannels and cducatwmzl telawum o

channcls, a certcﬁcate of approval must bo obtacﬂed aa promdad'.

for “l iha precedmg :eotwn .
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' L ;"()f!!'l”l\ﬁ‘ﬂ(hﬂq the provizion of subdivision onc of this src-

0.

lmrr any frarchise which hm heon gr a‘ntcd but not c:rcrcr,srd as indi-

(‘a-!'t‘-tl by substanttql pcpformance wztfwu ong year of the effective

= Q)

rlnﬁr of this chapter shall be deemed contmru o the public interest
5 rmr? nn‘mzt of such franr'h:sc and-any certificate. of. nppmual previ-
6. I'ouc’lu nsm'd b Yy the commzvsmn shaﬁ?c mvalida_ted Any subscquent
g applwatcou for a ccrhf catr af approval shall be dﬂtcrmmed !
8 aocord‘anco wsth the prcccdmg section. | ‘
§ 669. Approval of mergcrs and consohdatwns by cable tclemszo'n
10 s‘ mmnswn Na cabla tetemswn campany operatmg ar ma'nagmg
11 a cabls telamszon systcm maJ comb'me, merga or consohdate wath
'12 or acqmrc control of, anoﬁher or gamzatzon wathout ﬁrst abtazm'ng, |
13 a ccrtzﬁcate of approval of the commwswn 'whzch shall be granted -
’ 14 tmly after an mfuestzgatw'n a'nd ﬁ'ndmg that such proposed cam-.
' 15 bmatwn, merger consohdatwn or: acqmsztwn is. m thc pu’bhc mter- ‘
; 16 est as. pramded for n sectwn siz hundred saxty-seven . .
h 1 ’ § 6‘7’0 Lcasa, renta’ of certam cable talemswn faczlztws or pro- -

_18 msw'ns of channel sermcc Upan tke gpr.ar approval of tha cam-j

‘ 19 mwswn, any persan ar orgamzatwn may contract to lease ar rcnt\

__"20 dablo telemszon faczhtws ta a cable telemsum campany or ta pro- |

21 mde at -wzth aommumcatwn ohannel ,servwe far the redzstmbutum i

'

‘22 qf telavzszon segnals ta ar taward the subscmbers of such cable"; o

. 23 felevma'n campany Afny such ccmtract whwh w m eﬁ’ect cm the

i 24 qﬂ'ectwc date of ﬂus chapter shall 'be submttted to the commwsmn o

_ 25 for appravql wathm mnety days after the eﬁ’ectwe data of thzs' -

- :;‘26 artwls and shall ba oonszdered -m accordtmca fwzth seotzrm ma: :

: :27 humlred swty-ecght




to

- . - S~ R G

10
. 12'

R aaudl ARy

§ 671, Duiics and opcraiions of cuble t‘clcyis-ion companics. 1.
E;'z:capt as lo cabls telcvision companies lawfully _operatiﬂg on the
cfdcli’pc dats of this'c.haptcr, no person, association or corporation
mﬁg‘l 'angagq in 't!p_o _bdsincss of constructing, opcraling, owning

_Or.mcz‘riaging @ cabls television system in any municipalily of the

state _u_ﬁlass"subh municipality las granted a franchise for such
systcm.
2. 'No- cdi‘:ls telovision dompa,hy shall cngdgc in the 'b'usiﬂess of

mamafacturmg, : sellmg, tcntmg, mstallxmg or scrmcmg carrwr‘

cquepment and materwls and t(n mmal attachments mcludmg but

'not hmatad to tclemswn sets mput and output tubes, 'ﬁ:vtures,

speakers and computar termmaas Any cable televwwn campwny

3‘alrcady e'ngagcd m such busmcss shall dwest ctsclf af mterast

1
_ '1_5?
16
;i-'18."'company engaged m the busmess of newspgeper publwatwn pubhc-
o :';J.._:Q_A"';utzhtzes, radw or telemsmn braadcast'mg ar praductwn of program
<20

¥ :.;2'1 mefnt ami sports

;therem or m the cable tclemswn company not Za,tar than Jamcary-, |

ﬁrst mneteen hu'ndrea seventy-four '

3 No mztml franchua may be gr a/nted amd %o fmnchzse ‘may bc

.tnmsferred or sold after the eﬂ”ectwa date of thm chapter to any’ :

materwls for mterstate dwtmbutzon mcludmg mames, ente: tam—'

4 Na cable telemswn company may mmke auy umust or unraa-.

""'_:sonable dzscrzmmatwn n 7 ates, ckarges, classzf catzons, pmctzces,
'.;regulatwns, cable televwwn faczlztzes or sermoes for or in cownectzon
"'wzth Zeke sermce, dzrectly ar mdm ectly, by any meams or devzce,_
"or mahe or gwe any zmdue or unreasonable preference or advcmtagé :

:‘-‘ta amJ partzcular person, class or persons or‘ Zacahty, or sub,;sct

) .,:‘.4.' Lo T ;
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1 any particular persun, cluss of persons, or locality to aeny unduc -
9 ar unrcasonable prejudice or disadvantage; provided, howcuvcr,

that a cable television ‘cm_n.'pa'ny shall not be rdqufr'cd to providc

o

service to any subscriber who docs nol pay the appliceble connce-

h

tion fee or mon thly service chargo
5. No ‘cable television company may eriter into any conlract

'wzth the owners, lessees or persons cantrollmg or nmnagmg butld-

-~

di-ic:

1mgs that ma*; bo wu ed fo the antenna system, that would frana

‘
7
¥
[}
]
{
t:')’

-3‘th '-«““'cct-d rcctly -gse méhrcg,t c-,-. Msm&'e:.{; or nd *‘farmg AL EA e oons e o

10 ‘_cxsstmg reghta of a-ny tenant or other ocoupant of such bmldmg
1“1:"'10 'usg \o_r avml hzmsclf af master or mdw&dual afntemm egmpment |
- ; ‘1.2 ~ 6. Every cable telemszon comptmy and every: person: wnd orgam— 3
i&zatwn provtdmgm any scr vwe, eqmpme'nt o cable telemswn famlztze.s' :
.“"14“:t7zereto shau promde .sa,fs amﬁ adequate se-r'vwe, cqmpment ar.d‘
-__-_1‘5-:cable telemswn faczhtzes far the ape: atwfn of ﬂs cabue. ielem.szon.
.""~116‘.f::'system., The cablc teZemswn system shall be mstalled wnd main- '
*.17_'1-_77-':tamed n acoordance with tha Iughest and best aacapted standards
' 13 af the mdustry to the e]feot that subscmbers shall recawe the hzgh-

i 19‘: ;'est poaszble servwe._‘ j o

.*'7’,_20 7 Each cabla telemsmn campauy shall ufndertake tha obltgatwn'"

2; ta nmmtam amd sermca ats coa.mal cables, damces .and aqmpment '

23 B':wh-’ ‘ompames are furtkar reqmred to namtam an’ “om‘ca at

23’lacah¢m whwh u wzﬁwut mcurrmg added mas- o

24;'saaa or toll‘ oharges o~'that':rmamteﬂance sermce shatl be promptly -
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D— ic“l
1 the performance of its dulics to the peblic, or discontinue

or dcmporarily suspend. all or any part aof the service which i€ s

comniission may .imposc s'u(-h' terins, cand;hons or requircments
as in iils Judgmcnt ars ncccsmn/ io p; otect tho publu, interest.
§ 673: I’cualt:es A'RJ person, whcther in his mdw:dnal ca.paczt_/

or as an agent, emplo_;ec or oﬁ' icer of any or gam.—,atwn who violates

- vendering to the public by the use of same, without! first obtaining

the approval of the commission. In granting such approval the

any promsaan of this ar hcle or any rule or fc_julatton Dpromulgated

ﬂwrcunder, s gmlty of a mwdemea'nor

B ,.‘.'.-a > - -.--.;-..-»_.--
. e P M i e IR PP S
- - - .

§ 2, 1f tmy provmlon of th:s c]mpter or Lhe apphcatxon of such'

D e e B s m e e T me s

provmlon to any f-"'cu stances is }u.lu mva.hd for any reason “hat- '

socver, the remamder of thls a1t1cle or-the apphca.tmn of the

'provmzon to othel clrcumstances shall not be a.ifected thereby

§ 3. 'I‘da sum f ﬁfty thousa,nd dollals ($50 000), or’so much""

m1ss10n hereby created a.nd made 1mmed1ately avmlable for 1ts

expenses, meludmg pe sonal servxce, in carrymg out the prov1sxons

\

'thereof as may bc necessary, 18 hereby appropmated to the com- -

,of tlus act. Such momes shall hc payaole out. of the state treasury :

n.fter audlt by and on the warr o.nt of *he comptroller on vouchers

"certlﬁed or approved by the chan'man or vxce-cha:rmau of thc —

comnnsmon or .;y' an oh cer or employee oi’ the conmnsmon deeug-~ o

natecf by the cl 1a.n~man. :;,‘ PRt

)
L.

§ 4 'I‘hls acté

"11 take e&ect ou bcpl,cmbcr ﬁrst mueteen nundred‘; G

‘rseventy, cxccpt t}mt sectlons blh h undred mxty-su tln ough sxx',._'__'-. o

hnndred seventy-one of artlcle twenty-ﬁve a,s added by th:s act,

5ha11 take effect 4pml ﬁrst nmeteen hundrec'l seventy-one _




AMENDMENTS

Sec. 664-a,"Snpervisionand regulation. The
.-commission shall supervise and regulate eﬁery;cable'an-
‘tennae television‘corperation operating within this

state and its property, easements, preperty rights,
equipment, faCiiities, centracte'and franchises so far
as may'be neceesary'to carry out the ﬁurposeS'of this
article-a*‘de fine u‘hefEIH;f”Tne commies1on may consuTt -
W1th the uepartment of transportat1on on a11 ma ters |
relatlng to safety s« ndards and procedures forianxn-»
1t°nance, 1nsta11at10n and operatlon of all equlpment

and fac111t1es of cable antennae telev151on corporatlons
:and systems as hereln deflned ‘_ |

| Sec, 671- -a. Serv1ces and chargee..71}'Every cable
eantennae telev1sxon corporatlon shall furnlsh and pro-
,;V1de w1th reSpect to 1ts busxness such 1nstrumenta11t1es,
”fac111t1es and serV1ces as shall be safe and adequate'”
~1n accordance w1th safety standards promulgated by any

‘mun1c1pal1ty or local authorlty., All charges made or

azdemanded by any cable antennae telev151on corporatlon di Qﬁ*

i
o
I

~-for any services rendered o"jto be rendered 1n connectlon,

thereW1th shall be in accordance w1tn schedules flxed
'by 1aw or by order ef the commisslan or by agreement of

:L;any municipality dnd 1eca_dauthority’

-



-

~—

(t

at the date thls artlcle takes effect.

or receive from any pereon'or corporation a greater or
less cqmpensetion f0r~any service rendered or to be
rendered with respect to transmlttlng 51gnals except as
authorlzed by law or by order of the comm1551on or by
agreement of any mun1c1pa11ty and local authorlty.

3 Noth1ng in thlS artlcle shall be construed
to preve&t any cable antennae television corporatlon from

continuing to furnish the seTV1ce of transmitting sig-

nals tq,pald.subsrrgbets,under- py f ‘anchises-in-force -

Sec. 2 ThlS act shall take effect July f1rst,

nlneteen hundred seventya~




Appendix E-

.

Technical Specifications of Corning Franchise

Unless otherwise specified, any referenc~ to the measurement «of a signnl
~at the receiver is defined as the measurement of that signal across a 300 ovM I«
at the receiver locatism. ‘lain feeder lines are defined as lines tbrminated on
both ends by line ampi- . %, .

l. Reception will be snow free on a set in good working order.

2, Signal level for ﬂhannels 2-6 will be 2,550 uv (microvolts) Channels
7-13 will be 3,550 uv.

3. The main feeder will not be used for individual subscriber taps.

Instead separate distribution lines will be provided between:
amplifiers”so that the main feeder line will be undisturbed when
nrpyiding customen.servicp tap,“---l“asu.i;mnjum«~~--«~--«~~mm See e tees e

4, ‘The signal to noise ratic will be 44 db or greater.
5. ‘Cross signal intermodulation will be no greater than 51 db.

6. The: signal level between the. adjacent signals should not vary ‘more than
4 db among frequency adjacent signals: : :

-1
7.’ The conversion of signal frequencies should be atab‘» t» the degree that
the center channel frequency will not drift more than 2 ke from the
broadcasters transmitted center frequency. o

8. The hum modulation of the picture signal observed at any point through-
. ‘out the system will be less than 5%Z.

9. The voltage standing wave" ‘fatior of all equipment used in the system
' will be less than 1.4 to1l except in the case of customer tap offs.

10. Elecrrﬂmagnetic radiation from distribution equipment should be controlled
‘ in accordance with F.C.C. and Bell System requirements. -

11, ‘Ghost and echo on the same channel will be 40 db below the main channel
' : signal at any customer service tap off" as determined by a. ghost free
generator which signal is fed in at the first amplifier.‘a :’;n ‘ T

126 ﬂAny given channel siwnal may not vary more than l 5 db: from the sou d
" carrier frequency ‘to - the video’ carrier frequency at the . customer
'_rereivern ‘This s: gnal will be defined as: a. constant: amplitude test-
signal across aav 6. -me frequency segment (for any channel) generated
‘-:'at the imput to the first amplifier at. the antenna sight.-

received at the customer fm tuner
e%broadcasters transmitted L

N r%n“ ﬁ‘:\ H' .n . \j(;\
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APPENDIX F

NEW YORK CITY FRANCHISE TO TELEPROMPTER

Now, therefore, The partles hereto do hereby mutually
covenant and agree as follows:

»-,,

SECTION 1 DEFINED TERMS

Unless the context clearly 1nd1cates that a different
meaning is intended:

(a) “Comptroller" means the Comptroller of the City.
{ ) "Director of Communications" means the Director of
- Communications Service of the City.-
s m eeeneees 0) . UBirector -of - Franchises" means - the- Dix ector of -
. the Bureau of Franchises of the Board.
(d) "Streets" means streets, avenues, highways, boule-
- “vards, concourses, driveways, bridges, tunnels,
parks, parkways, waterways, docks, bulkheads,
wharves, piers, and public grounds or waters withi -
B o} o belonglng to. the City. ’
(e) "Person" means person, firm, corporatlon or assoc—
iation, and any other legally recognized entity. .
(f) "District" means that area within the Borough of
'~ Manhattan from the North side of East 86th Street
~and ‘the North side of West 79th Street (Fifth
Avenue dividing East from West) to the Harlem River
and between the Hudson River and the East River,
v excluding Welfare Island.
{(g) "Gross Receipts" means all revenue derived dJrectly
: or 1nd1rectly ‘by the Company,-lts afflllates, sub-
- sidiaries, parents, and any person in which the
- Company has a financial interest, from or in
connection with the operation of the System pursuant
" to this contract, excludlng, however, revenues
_ derlved from- prov151on of a separate service which
‘uses the System for transmission but including an
amount equlvalent to wnat an. out51de party would
~have paid for such ‘transmission. |
‘(h)”"Re51dentlal Subscrlber“ ‘means a purchaser of ‘any
. service delivered over the Sys —em to an individual
~f_dwelllng unlt, where. the service is not to be '

. utlllzed in: connectlon w1th a bu51ness, trade,_‘
<u;;ﬁ;,or prore551on.,,a : ‘ - -
’{(i};“System".means ‘the broadband communlcatlons tac111+yn
'f"wﬁ-whlch is . .to- be constructed operated ‘and: malntalned"

'”{;-by the Company pursuantyfo thls contract.u, o

To

&
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(j7) "Basic Service" means the simultaneous delivery
by the Company to television receivers (or any
other suitable type of audio-video communication
receivers), of all subscribers in the District
of all signals of over-the-air television broad-
casters required by the Federal Communications
Commission (hereafter "F.C.C.") to be carried by
a community antenna television system as defined
by the F.C.C.; the Company Channel; City Channels
except as may be designated for special purposes _
by the Director of Communications; Public Channels;
and Addltlonal Channels at the optlon of the
Company.

"”'(k)""Aadltlonal Service” ‘means any- communications - ooeeoeo o
service other than Basic Service., provided over its
‘System by the Company directly oxr as a carrier
for its- subsidiaries, affiliates . i any other:
person engaged in communications services including,
by way of example but not limited to, burglar”
alarm, data or other -eiecironic intelligence
‘transmlss10n, facsimile reproductlon, meter reading,
‘and home shopplng.-f _ -

(1) "Converter" means.an electronlc deV1ce Wthh con- o
' verts 51gnals to . a freguency not susceptlble to
. interference within the television receiver of a
~subscriber, and by an approprlate channel ‘selector
- also permits a subscriber. to view all signals
delivered at de51gnated dial locations. :
(m) "Channel” means a band of frequencies 6 megahertz
' wide in the: e]ectromagnetlc spectrum which is.
capable of carrying either one audio-video tele-
vision s1gnal and 'a number of non-v1deo s1gnals,
. or several thousand non—v1deo s;gnals.;f
{n) "C1ty Channels" means channels on--the System which
- .are reserved by this contract for use. by the City.’
(o) "Public -Chanriels" .means channels ‘on the- System
""which are reserved by this’ contract for carriage
,of program materlal prov1ded by persons who. lease
":channel time .and, lf necessary,,studro fac111t1es;
" from ‘the’ Company for the- presentatlon of programs:
in accordance with' Sectlon ‘4 (e) of this-contract.
_(p)ﬂ"Comoany ‘Channel". ‘means the- channel ‘pn the - System
.~ which is reserved by’ this contract for ‘the carriage

- of. program materlal orlglnated by the Company or .
by another person in . accordance :with the F.C. C.m-

7 .. cablecasting .rules’ and'requlatlon; e S
_(qlf"Addlflonal Channels"‘means ‘the channeils on3the Lo T
. .8ystem so. des1gnated :in tthis ‘contract: whlch,the o I

xegg&*Company may. -use foxr" such purposes as- automated

o ”*fprogrammlng, Addltlonal Serv1ce,ﬂover-the a1r.<

;Wtelev1s1on broadcasts authorlzed but not” '
. by the’ g exde Lon

“or’ other v1deo and/or‘

~ Pay. Telev1s1on except;




(b)

(r)

(a)
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"Pay Television" means the delivery over the
System of video signals in intelligible form

to Residential Subscribers for a fee or charge
(over and above the charge for Basic Service) on
a per program, per channel or other subscription
basi-. . " :

3ECTION 2. GRANT

The City hereby grants the -Company a franchise for
the occupation or use of the streets within :he
District for the construction, operatlon anc
maintenance of a Svstem.

The franchise shall commence on the effectlve date

.of t£his cortrract- and -continue for a pericdors

twenty (20) years, unless sooner terminated as
herein provided. However, at any one time after,
ten (10) years from the effective date, the Board
may, upon a review of all the circumstances then
affecting broad band communications in the Dlstrlct

. notify the Company of its determination that any of

the terms and conditions contalned herein (except.

" the duration hereof) should be renegotiated, and
‘the Company shall negotlate in good faith with the

. Board's representatlves as. to all such terms and
‘condltlons." ‘In the event’ that“all such. . terms and

condltlons are not renegotlated to the satisfaction
of: the Board within six (6)° months of its notification
to renegotlate, the Board may submit any such

‘unresolved matters. to arbitration pursuant to

Section .20 for a: determlnatlon consistent with both

the publlc lnterest and fairness to the- Company .- :

The Board's: rlght to initiate- renegot1at1on pursuant
to this subdivision. shall be. cumulative and shall

be in addition to. and not in derogatlon of all other
rlghts reserved to the City, the Board and all

sfagenc1es -and off1c1als of the City under other‘

R prrov1s1ons of. thlS contract..
o (c).

. the City to. grant to any: other _person‘a’ franchlse

Nothing in- thls contract shalllaffect the rlght of:

or. rlght to- occupy and-use- the ‘streets or any part .

~ :ithereof for tha construction, operation,. and maln".‘7

‘Z[tenance of. a broadband communlcatlons fac1llty w1th1n“
- the D;strlct or. elsewhere,.and ‘the. Company .shall not '
_take :a-legal position. contestlng the" Boardf? '

4r1ght

to authorlze ;such use of the* streets or any’ . part.

fthereuf provldedr however, ‘that.. nothlnd .contained
dnithise subdlv sion . shall: prohlblt the Company . trom
':u}appearlng before the Board and: belng heard on any

,o'appllcatlon for the grant of such rlght
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(d) Nothing in this cwntract shall be in preference
or hinderance to the rlght of the City or any
board, authority, commission or public benefit
corporation to perform or carry on any public
.works or publlc improvements of any description,
including all work authorized by the New York
State Rapid Transit Law, and should the System
in any way interfere with the constructicn, main-
tenance, or repair of such public works or public
improvements, the Company shall, at its own cost
and expense, protect or relocate its System, or
part thereof, as reasonably directed by the Ci ty
'011101als,’bbard"autnorlty, commission or public”
benefit corporation.
(e)tNothlng in this contract ‘shali be construed as a
waiver of the City's right to require any person
utilizing the System to secure a franchise, consent

or other appLOprlate perm1551on authorlzlng such
use. :

L ' SECTION 3. CONSTRUCTION" AND
‘ S INSTALLAmION OF SYSTEM
(a) -The Company shall 1mmed1ately make arrangements sO
- that its System transmits at least seventeen (17)
channels for delivery to. Residential Subscrlbers .as
soon as mssible but no later than July 1, 1971.
" Within three (3) years from the effectrve ‘date of this
- contract, ‘the System 'shall be capable of transmlttlng
at least twenty—-four (24) channels for dellvery to
Residential Subscribers..
~(b) The Company shall provide all new Re51dent1al-,
: ‘Subscribers to ‘Basic Service:with a’ converter for
each outlet having a capacity of at- least twenty-
four (24) channels, ‘and, no later than December 31 1971,
“‘shall. have. ‘provided" such a converter. for" all outlets
~:of Re51dentlal Subscribers to Ba51c Service who. have
. no.‘converter.or . a’ ‘convertoe: of lesser capacrty.; If
. the. .Company' should feil to comply w1th this sub~ " .
‘”“d1v151on,,the Dlrector of: Franchlses and the Dlrector
.ot of] Communlcatlons,”as soon ‘as-is practlcal afterfj _
.7 ¢ . December 31, 1971, 'shall recommend to’ the Board such’
. action as they deem appr0pr1ate to secure rapld and . -
complete:;,compliance. . The: Board: R
whatever: rate: reductlons for Res 1dent1al Subscrlbers5ff’°'
‘vqand/or whatever other: measures” t“determlnes o :
- sole:. judgment w1ll ‘assure ‘such rapld ‘and” co,plete
'ﬁpcompllancer In any - presentatlon'the Company may: o :
__address to . the Board ‘in mitigation. of its~ non—compllance,
- the. Company shall have the .. .rden of" esiabllshlng that
inon—compllance resulted from factors beyond 1ts control

hereupon impose . i
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(c) The Company shall extend the installation of cables,
amplifiers and related equlpment throughort the
District as rapidly as is practicabhle. Wiethin four
(4) years from the effective dste of this contract,
~the Cbmpany s trunk line instaiiations of cable,
amplifiers and related equipment shall be capable ”
of providing Basic Service to every block within
the District. Theéreaftsr, the Board may impose such
further construction cb71gatlons as are necessary
to bring Basic Service to any building w1th1n the
District.

(d)} ¥For the purpose of permitting the transmission of
Signals throughout the City the Company shalil
interconnect its System with any other broadband
communications facility authorlzed by the Board to

--eee oo gperate in an- adjatent district:” "Such interconneécticn
shall be made within sixty (60) days from the
effective date of this contract with the System
presently operated i1in the southern portlon of

~Manhattan by Sterling Information Services, Ltd.
Within four (4) years the Company's System shall
be capable- of interconnection with any bwroadband
communications facility authorized by the Board in
an adjacent district and with any adjacent community
antenna telev151on system (as- defined by ‘the F.C.C.)
outside the City; actual 1nterconnectlon may be
ordered by the Director of Franchlses upon reason-.
. able’ terms and conditions. :
(e) For the purpose of permitting the 51multaneous
‘ transm1ss1on into any one or more subdistricts of
isolated, discrete signals of. City Channels, Public
Channels, and the Company Channel, the Company shali
within four (4) years from the effectlve date of
thlscontract,have arranged the System sc that it is
capable of such transmission to-no- less than ten (10)
‘subdistricts, each: contalnlng ‘approximately the same
numbher of dwelllng units. Furthermore, the Company
shall 1mmed1ately undertake -the: development of a
plan to. divide the District into the greatest number
f~of SubdlstrlCtS poss1ble, which subdlstrlcts ‘may be
~Varlously comblned so as to constltute ‘neighborhood
. communities, school dlstrlcts, Congresshonal dlstrlcts,"
~ . State Senate and Assembly dlStrlCtS, and ‘the" like, -
'1for the ‘simultaneous transmission - 1nto ‘any one or more.
of such ‘subdistriscts of such" isolated, dlscrete s;gnals.
"~ Such: plan ‘'shall be- submltted to the: Dlrector of :
JfFranchlaes w1th1n a: reasonable time ‘after the effectlve‘
date ofthis: contractr¢ ‘The Director. .shall: approve o
- or modify such plan glVlng due: regard to’ eCODleC,a
}technologlcal and - ‘engineering- con51deratlonsr; Within
Jwihla reasonable time ‘thereafter, such plian’shall be"
‘y;*lmplemented and the System be capable of SLmultaneous




(g)

(h)

(a)

Upon the reasonable request for service by any person
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transmission of such isolated signals. It is the
intentiocon of the parties under this subdivision
that the System be capable of simultaneous delivery

of different programming to each subdlstrlct at the
same dial locations.

Without charge to the City, the Company shall provide

all facilities necessary to pick up the signals of
City Channels and transmit them: throughout the System
from a studio whose location in the District shall

be designated by the Director of Communications

‘after consultation with the Company.

For the installation of its System in the streets,

the Company shall utilize the underground faciiities

of Empire City--Subway Company, Ltd. HOWEV&L, fand -
without . prejudlce to elther the Company s or the

Clty s rights to require provision of such -aC1llt1es),
in the event that such facilities are not made

available within a reasonable time, as determined by the
Company in light of the time frames established by

this contract, and such event is not occasioned by

the fault orx neglect of the Company, the Company may

install its System in any other manner, subject,
:however,_to the prior approval of the governmentel

agencies having jurlsdlctlon over such other mannexr

of i..stallation. = >

- Company shall undertake any constructlon ‘and
allation as may be necessary to keep: pace with"

the latest developments in the state of the art,

whether with respect to increasing. channel’ capa01ty,
_jfurnlshlng improved, converters, 1nst1tut1ng two-way

services, oxr otherw1se.
SECTION 4. OPERATION -

located within the Dlstrlct,_the Company ‘shall prompt~

1y -furnish the requested service to . such person. A

- request for service -shall be unreasonable, for the

. purpose- of. thls subdivision, if occurring within four,
4D, years from the" effectlve date of -this contract.
-.and no trunk llne 1nstal .ation. capable of servrc1ng

‘(b) : E
- ,“July Ly 1971, -the” Company shall ‘transmit over the -
’_Systemlthe 51gnals of at: least seventeeﬁ (17) channels

that person's ‘block has +as 'yet been installed, or, if
‘occurring at . .any tlme and direct access cannot be

obtained  to . such ‘person's premises: and all other means

of access _are hlghly 1mpract1cable.w:‘

As ‘soon as p0551ble, ‘but -inno Vpnt'later thanff“

aL the followlng dJ.al 1ocatlons""

.




(a)

(e)

. the Company shall lease time and, if necessary, adeqgus
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2-WCBS

3-WNYC

4-WNBC

5-WNEW

6-WNYE

7-WABC

8-WNJU

9~WOR
10-Company Channel
1l11-WPIX
12-WXTV

13-WNDT

A-City Channel
B-City Channel
C-Public Channel

° D=Public Charnneli -

E~ Addltlonal Channel

'As the channel capacity of the System is increased bey
' seventeen (17) channels new channels shall be allocate

in the following sequence: one (1) City Channel, twc
(2) Public Channels and three (3) Additional Channel
The Director of Communications shall designate dial
locations as he deems appropriate for all new channels
The Company shall transmit and deliver over City Chanr
the 'signals designated therefor by the Dlrector of
Communications either as part of Basic Service or for
such other purpose, and to such 1ocatlons, as he desic
nates.

For the presentatlon of programmlng on Public Channelc

studio facilities to members of the public at rates
filed pursuant to Section 6 of thls contract and pur-
suant to rules. and regulations promulgated by the
Director of Franchises. Appropriate. technical assista

'shall also be furnished by . the Company. Time shall be
-leased on a flrst—come, first-served basis, except tha

the Company shall endeavor to lease such channel. tlme

- to as many different persons as is practlcal it b=2ing
‘the. intent of the parties. that such Public Channe1s"

serve as a: 51gan1cant ‘source of ‘diversified expressic

" In.order that there be a ‘maximum opportunlty for - free—

dom of . e}pre551on by members - of the" public, such:-“‘
programmlng shall ‘be free from any control by  the Comp

- as to. program content, except as. is. requlred to proctec
“the Company from: llablllty under appllcable ‘law. -The

Director of*Franchlses may" ‘direct that ~the- Company'

fdlscontlnue, or:  not’ dellver, a procram on. the Public

... Channels which he finds to' be essentially promotlunalr
;or otherw1se related prlmarlly to the conduct of avqp,
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business, trade, or profession; provided, however,

that this provision shall not be construed ‘as a
prohibition of advertiser-—-suppocrted programming on
Public Channels. Such a direction shall not prejudice
any person s right to utilize any other transmLSSJOn

- suwvice offered by the Company. -

" Priority on Additional Channels shall be given to the
use of the System's transmission capability by persons
other than the Company, its subsidiaries and affiliates,
to provide auxiliary communications services of kinds
difterent from those provided over the othe. types of
Channels specified herein. There shall be < *n, non-
 discriminatory..access..to such Channels within  the -- -
limits of available capacity. - However, to the extent
such c¢hannels are not so used, they may be used for.
audio=video programming by others who lease time
segments  thereon or for auxiliary services rendered

by #he Company, its subsidiaries or affiliates.

When any of such channels are used for audio-video
programming, the Company may determine the reason-
able length of time segments to be leased, impose
reasonable limitations .cn the general type of pro-
grams for which such segments are made avallable,

‘and- itself use segments which it is unable to lease

to other persons. If at any time after five years
from the effective date of this. contract the Bcard
determlnes,fFollownng a public hearlng on notice,

that rendition of any auxiliary service by the

Company or ausub51d1ary or affiliate has tended to
create 'a monopcly or to restrain trade, the Board

may - issue such direction relating thereto as it

deems appropriate to protect the publlc 1nterest
including an order to discontinue: one or more
ipartlcular ‘services or to divest any flnanc1a1 inter-
est in the entity operatlng such serv1ce or serv1ces
within a reasonable time.

The Comoany shall’ prov1de Ba51c Servxce to one outlet.
"on each floor of-all- prlsons,ureformatorles, ‘
detentlon centers, hospltals, pollce and fire
rstatlons, ‘day care’ centers: and public. schools located :
the- Dlstrlct;:w1thout any charge therefor ﬁ'ﬂf R
r(lrrespectlve of any existing agreement between the
Company and such 1nst1tutlon) -

" At those ‘daily tlme segments. durlng whlch no‘ 1gnals‘
‘are. transmltted ‘over Public Channels or:- Clty Channels,
‘ftne Pompany”may utlllze such channels for any purpose

- consistent with the” prov151ons of this: contractuy.

;Upon .request: of the" Company, the Dlrector of - e
:Communlcatlons shall notlfy the: Ccmpany ‘as’ far 1nr._.;:
i ane as ‘is. practlcal of any contemplaued fallow LR
HERK; ‘on. Clty channels.g;r;~w : S ‘ - . R
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In the event of an emergency 51tuatlon, as deter-
mined by the Director of Communications, the City
may interrupt signals otherwise being distributed
by the Company for the dellverv of signals necessi-
tated by such emergency. :
In the operatlon of its System, the Company shall
not interfere in any way with the signals of any
electrical system located in buildings which house
any part of the System, and. siiall not deprive an
inhabitant of any buildinc, by contract or outher-
wise, of any existing righc he may have tc utilize
an individual or master antenna for the pu:, se
of receiving television signals. In addltio“r

the Company shall not utilize any ex1st1ng master

... antenna distribution system for.distribution gf- -«- ---
‘its signals unless permitted by concurrence of the

(k)

Director of Franchises and the Dlrector of Com—
munications.

The Company snall fuLnlsh to 1ts subscrlbers and
customers for all services the best poss1ble signals
available’ under the circumstances existing at the

'<t1me, to the satisfaction of the Director cof

(1)

Communlcatlons, and shall provide qualltv reception
of its Basic Service to each subscriber so that both

‘sound and picture .are produced free from visible

and audible- distortion and ghost 1mages on standard
television receivers in good repalr.

The Company shall- not engage in. Pay. Telev1s10n,

nor shall it deliver 31gnals of any person engaged
in Pay Television, unaess and until afflrmatlvely
authorized by the F.C.C. : It is understood by the
parties that the failwvre of the F.C.C. to prohibit
Pay Television, as is ‘Presently. the case, shall not

- constitute such an afflrmatlve authorization. When

and if so authorized, the Company shall not engage

o in, nor deliver the s1gnals of any person engaged

 1n, Pay Telev151on until the amount of compensatlon
_payable to the Clty by the Company or other person
~engaged . in Pay Televisicn has been fixed by the

Board. Such compensaflon shall not-exceed twenty-
five (25) percent of the Gross Rerelpts attributable.

. to such- Pay Television.  The Director of: Communlcatloﬁs;

‘shall thereafter de51gnate a dial locatlon therefor.’

In the operatlon of “the Company Channeél, the Company'

. shall prov1de, -on_‘a non—dlscrlmlnatory baSlS,.

;fﬂreasonable‘amount of free time to- legally: quallfled
"mefcandldates for publlc offlce.r’;‘gthmwﬁJﬁéww_hw__a5;ww




(a}

(b)

(c)

(d)

’(a)

(b)
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SECTION 5.° MAlNTENANCE

The Company shall put, keep and maintain all parts.
of “the System in good CondltlJn Luroughout the

term of this contract.

The Company shall respond to all service calls with-
in twenty-four (24) hours and correct malilfunctions

-as promptly as possible, but.ain all events within

forty-eight (48) hours after notice thereof. For
that purpose, the Company shall maintain a :
competent staff of employees sufficient to rovlde

~adequate and prompt service to its subsorlb .

Except where there exists an emergency smtuatron
necessitating & more expedited procedure, the
Company may interrupt service, for the purpose of
repair or upgradlag of the System, only during
Periods of minimum use, and only after forty- elght
(48) hours minimum notice to its subscribers.

The Company shall not repalr res1dentla1 felev1s10n
receivers. :

SECTION'G RATES
Rates for Basic Service to ReSIdentlal Subscrloers
shall not exceed the following amounts:.
1. For service, $5 a month for the first outlet
~and $1 a month for' each additional outlet

2. For each converter, $1 a month.
3. For installation of each . outlet, $9.95 and for

moving and reconnectlng an outlet, $9.95.,
Rates for FM radio service to ReSLdentlal Subscrlbers

shall not exceed the follow1ng amounts-

l‘l.; For service, $5 a month for the first outlet,

l*(c}

$1 a month. for each. additional outlet. - The first.

outlet shall. be" considered, for the purpose of
~g_rates, an addltLOnal outlet lf the subscrlber_

' receives. Ba51c Serv1re.j~ -

lzgloFor installation of each outlet $9 95 and for

. 'moving and reoonnectlng ‘an outlet, $9. 9:.¢jThe”p
. rate: for: any: dev1ce SLmllar to a* converter sha11‘
= be- subject ‘to-the: approval of the Dlrector of -
~Franchises, who shall not unreasonably w1thhold

‘such _ approval. =

'The Company shall. ille w1th the Dlrector of Franchlsesg
jschedules which shall- ‘describe all . serVLCes offered;,

1;_a11 rates and. charges of any.-. kind, “and. all: terms or

‘conditions relating: theleto.g No rates or‘charges g
“shall be- made except as thty appear on:.a: (*hedule{}-

isol flled.;~

T»All rates,'charges, and terms or. condltlcns relatlng

“"ffthereto shall be non—dlscrlmlnatory
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The Board may at any time increase or decrease any
rate, require discontinuance of any scheduled
service, or revise or delete any term or condition
applicable thereto upon a determination, made after
a public hearing following notice to the Company,

- that a particular rate, service or term or condition
(1) explicitly or implicitly violates this contract
or (2) has the effect of unreasonably restricting

the use of Public Channels.

‘The Board may reduce rates for Basic Service at any

time after five (5) years from the effective date

of this contract and rates for Additional Service
after eight (8) years from the effective datec of
this contract upon a determination, made after a
public hearing following notice to the Company,. that

sSuch rates or a particular rate can be reduced without

impairing the ability of the Company to render service

~and derive a reasonable profit therefrom.
(g)

~ pursuant to subdivisions (e) and (f) of this Section
. 'shall be effective for a minimum of three (3) vyears.
No charge shall be made to the City for its use of

Unless the Board otherwise provides, all changes made

City Channels Jor for the construction or operation of
a means- for getting signals from the studio designated

pursuant to Section 3 (f) into  the System.

The charge for Basic Service to any board, bureau or

department of the City, or other governmental body,
. or any public benefit corporation for Basic Service

in additién to any such service provided free of
charge shall be seventy~five percent (75%) of the

‘charge for Basit Service to Residential Subscribers.

(3

The Company shall provide the City with Additional
Service' at a charge to the City not to exceed '
sixty-six and two-thirds percent (66 2/3%) of the
tariff charge for similar service offered by the
appropriate communications common carrier operating

within the District.

_ SECTION 7. COMPENSATION

'As cOmpehSétioanor‘thiéffrénéhisé'the1Coﬁpény shallh-

. Pay the City amounts cqual to the following: =

(i) ‘Five percent (5%) of its Gross Receipts from -

;prdVision'dffBaéiC“Sérviééjtc'RQSidentialﬁﬁ‘

_‘Subsd;ibers;ﬁstartingﬂqn7the:effébtiV¢ date of .

~ this contract, but nét less than.the £sllowing.
~ minimums for the calendar years spocifieds.
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fetereeeen.. S 75,000

1 ... 100,000
R - 125,000
1974 ... il i i e e 150,000
1975‘.;‘...;...............,. 175,000
1976 ..ttt it iieneee.e. 200,000
1977 et i i e ieea .. 250,000
1978 .ttt e, «....»s 300,000
1979- ]989 c s eacencacscasasess 350,000
1990 .. vt iii i e iieaeauaee. 350,000 pro-

rated from January 1 to the twentleth
anniversary of this contract; and
(11) Ten percent (10%) of all its other Gross
‘Receipts; and
(iii) When and if Pay Telev1510n is authorlzed, the
percentage of the Gross Recelpts therefrom, or
other compensation, determlned ersuant to
Section 4 (1).

(b) The Company. shall pay the minimum amounts set forth
in subdivision (a) (i) of this Sectlon before.
January 1 of each year.

‘(¢) The Company shall report, in auch detall as. the

‘ Comptroller may require, before the twentieth (ZOth)
-day cf each’ January, April, July and October its-
Gross Receipts for the preceding calendar guarter
and shall remit therewith:

(1) ‘the amount by which the five pe cent (5%) referred

to in subdivision (a) (i) of this Section for
" the calendar year, through such calendar quarter,
exceeds the applicable minimumj;

(ii) the amount due under subd1V151on (a) (ii),of this

- Section; and

(1ii) any amounts due under subd1v1s1on (a) (iii) of
this Sectlon.

(d) Within thrlty (30) days- from the effectlve date of
this contract, the Company shall pay the City all
monies due and owing to the City under - the provisions
of a resolutlon adopted by  the Board on- December 2,_

L 1965 (Cal. No.. 128), as: amended '

(e) in- the event that any payment isg- not made -on’: or before

the" appllcable date fixed in =ubd1v131ons (b),.(c) and’ -

o(ay, interest’ ‘on’ ‘such payment shall’ apply from such

© date at' two' percent (2%) above the then prlme rate.

. of 1nterest :

(£f) all payments due the Clty shall be made to the Depart—
o ment of Flnance of the: City and’ dellvered to the offlce]
: deSLgnated therefor by such Department S :
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In the event the Company continues the operation

of any part or all of the System heyond the
cancellation or expiration of this contract, it
shall pay to the City the compensatlon as.set forth
in this contract at the rate in effect at the time
of such cancellation or expirat . on, and in the
manner set forth in this contract, together with all

~taxes it would have been required- to pay had its

operations been duly authorized.

Payments of compensation made by the Company to the
City pursuant to the prov1smons of this contract
shall not be considered in the nature of a tax,
but shall be in addition to any and all taxes which

‘are now or hereafter required to be paid by any law
'of the State of New York, the City, or the United

States.;

SECTION 8. SUPERVISION BY THE CIT"

The Company shall construct, operate and maintain

“the System subject to the supervision of all of the

authorities of the City who have jurisdiction in

such matters, and in strict compliance with all laws,
ordlnances, departmental rules and regulatlons affect-
ing the System..

‘The System, and all parts thereof shali be. subject

to the right of periodic 1nspectlon by the City.
No construction, reconstruction orxr relocatlon of
the System,or any part thereof within the streets
shall be commenced until wrltten permlts have keen
obtained from the proper City off1c1a;s._ In any

- permit so issued, such officials may impose such

conditions: and regulatlons as. a condition of the
grantlng of the same as are ‘necessary. for the purpose
of protectlng any. ‘'structures in the streets and for

- the proper restoration of such streets ‘and structures,
- and . for the protection of. the public and the

(a)

contlnulty of pedestrlan and vehicular traffic.
The Director of- Franchlses, after. consultatlon with

fthe Director of Communications, may, from time to
'tlme,,lssue such reasonable rules and regulatxons

concernlng the constructlon, operatlon and. malntenance

of -heSystanas are con51stent with the prov151ons of

5,‘th1s contract
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After consultation with the Director of Communications,
if the Director of Frarichises determines, giving due
regard to technological limitations, that any part

or all of the System should be improved or upgraded
(including, without limitation, the increasing of

~channel capacity, the furnishing of improved con-

verters, and the institution of two-way transmission),
he may order such improvement or upgrading of the
System, to be effected by the Company within a
reasonable time thereafter. If the Company disputes
any such determination or the reasonable time within
which it is to be ‘implemented, it may , within

twenty (20) days after the issuance of such order,

demand that the matter be arbitrated pursuant to

Section 20 of this contract. o .
If at any time the powers of the Board, or any agency

~or official of the City or the Board are transferred

by law to any other board, authcority, agency, or
official, then such other board, authority. agency,
or official shall have the powers, rights and duties
Previously vested.under this contract or by law in

" the Board, or any agency or official of the City or
- the Board. : o | R

SECTION 9. CITY PROPERTY

Should.thé grades'or lines of the streets which.the
Company is hereby authorized to use and occupy be

changed at any time during the term of this contract,

the Company shall, if necessary, at its own cost and

expense, relocate or Change.its System so as to-
conform with such new grades or lines. '

Ary alteration to‘the:water mains, sewerage or drainage'

system or to'any other muncipal structures in the

‘streets”required'on,accountwof:the ptésente"of the

SYsLem,in.the‘streets'shall'be‘madefat the sole cost

and‘expensefof;thejCompany.,'Duringianylwork of con-

',struqting,]operatihgjOrwmaintaininglofqthé;Systém,,the
U*Companyfshallﬁalso;Fat”its,OWn{costjandgexpensey- o

lprotGthany]ahd,all"existiﬁg,structuréshbelCnging to ..

?.théUCity,-:Allgworkfperformed by the Company pursuant

- wur,

“to QQ}S'Subdivision

.8hall be done An the manner -

s ka.

prescribed By .the City officisz beving jurisdiction
Pt =3By ity offici g jurisd |

therein. -

o
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SECTION 10. REPORTS

Within six (6) months from the effective date of
this contract, the Company shall submit to the
Bureau of Franchises a plan of the entire District
indicating the date on which the Company expects
the installation of the System will be completed
and available for service to subscribers 'in the
various areas of the District. n '

The Company shall furnish the Bureau of Franchises
with progress reports indicating in detail the area
of construction of the System. Such periodic
reports shall be furnished at six (6) month intervals,

the first report to be made one (1) year from the
effective date of this contract.

On or before each of the dates on which payments
pursuant to this contract are to be made, and within
sixty (60) days after the expiration or cancellation
of this franchise, and at such other times as the
Comptroller shall designate, the Cumpany shall furnish
and deliver to the Comptroller verified or certified
reports of its business and operations hereunder and
gross receipts derived therefrom in such form and in.
such detail as the Comptrcller may -prescribe.

Within five (5) days after the Company, its affiliates
and/or subsidiaries have filed a report, petition, or
communication with any City, State or Federal agency
pertaining to any aspect of operations hereunder or
the financial arrangements therefor, it shall file a
copy of such report, petition or conmunication with
the Board. | | ! o |

The Company shall submit a certified annual report +o
the Board not later than May i in each year, for the
annual fiscal ,period- ending December 31 of the
preceding year. At any other time, upon request of the
Board, the Company shall submit any further information
in regard to the business of the Company as may be

‘required by the Board.

For the purposeuof,theiCity’sjeygluation of the oper-
ation of.the'AdditiOnal‘Channels}:the'Company shall
file monthly with the Board a report or log describing
the»use‘beingpmade,‘and:thesusers;‘Of such channels. .

On November 30, 1971 the Company shall file with the
Director of Franchises,a,certified“report‘setting forth

'"those‘Residentia1{Subscribers;%if”any;,WhO,haveVnott

received ‘a converter having a capacity of at least
twentyffourc(24)”Channels;;and'the reason whyIsuch
cOnverterS'have.not,been SO provided, and the date on

' which such converters will be so provided.
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SECTION 11.
BOOKS AND RECORDS OF- THE COMPANY

The Company shall maintain an office in the District
for so long as it continues to operate the System

Oor any portion thereof and hereby designates such
office as the place where all notices, directions,
orders, and requests may be served or delivered
under this contract. The Board shall be notified

of the location of such office or any change thereof.

‘The Company shall keep complete and accurate books of

account and records of its business and; operacions under

and in connection with this franchise.®

The Board and the Comptiroller, or their representatives,
shall have access to all books of account and records
of the Company for the purpose of ascertaining the

correctness of any and all reports and may examine

its officers and employees under oath in respect
thereto. _ : _

Any false entry in the books of account or records cof
the Company, or false statement in the reports t+o the
Board or the Comptroller as to a material fact,
knowingly made by the Company, shall constitute the
breach of a material provision of this contract.

S

SECTION 12. LIABTLITY FOR DAMAGES

Except for any liability which may accrue to ths City

- with regard to its pProgramming on any City Channels,

the Company shall idemnify  and hold. the City harmless
from all liability, damage, cost or expense (including
reasonable attorneys' fees) arising from claims for
injury to persons or damage to property occasioned

by reason of any conduct undertaken by reason of
this franchise, irrespectiVe>of_any,negligehce_or

-fault of the City, its agents or employees. It is a

condition of this franchise that the City shall not

.and does. not by reason of this’ franchise assume any

liability Offthe Companwahatsoever_for,injUry to

~ persons or damage to property. - S
(b)

Within five (5) days after the effective date‘bf this
contract, the Company shall file with the Comptroller.
_and;maintain:onffile-throughoutﬂthe term of this Co

"franchiséja_liability_insurance‘policy_iSSued;by‘a‘

company”dulY}authOriZed to:do‘business"inﬂthis’State,

insuring the City and the_Company,_withjreSPeCt'to _ e
the installation, operation ‘and maintenance. of the : a ﬁ¥
System. o . SR, ' | e ' B : ol

Q
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l. PFor bodily injury, including death, in:

(1) the minimum amount of $500,000 for any
one person, and

(ii) the minimum amount of $2,000,000 for any.
_ one accident, and

2. For property damage in the minimum amount -of
- $300,000, and ' '

3. For damages resulting from any liability of
any nature that may arise from or be occasioned
by any matter ‘contained in or resulting from the
transmission of any communication over the System,
excepting City programming on City Channe's in
the minimum amount of $2,500,000. The Board
reserves the right to increase the amount of
insurance coverage heréin at any time. ‘Nothing
herein is intended as a limitation on the extent
of any legal liability.of the Company.

SECTION 13. SECURITY FUND

{a) Within ten (10) days after the effective date of this
contract, the Company shall deposit with the
Comptroller, "and maintain on deposit through the
term of this contract, the sum of Two Hundred Fifty
Thousand - ($250,000) dollars in monies or securities,

oemasgecurity for the faithful performance by it of
all the provisions of this contract, and compliance
with all orders, permits and directions of any agency
of the City having jurisdiction over ivs acts or
defaults under this contract, and the payment by
the Company of any claims, liens and taxes due the
City which arise by reason of the construction,
operation or maintenance of the System.

(b) Within ten (10) days after notice to it that any
amount has been withdrawn from the security fund
deposited pursuant to subdivision (a) of this Section,
the Company shall pay to, or deposit with, the o
Comptroller a sum of money or securities sufficient

- to restore such security fund to the original amount
of Two Hundred Fifty Thousand ($250,000) dollars.

(c) If the Company fails to pay to the City any compensation
o within ‘the time fixed herein; or, fails, after ten (10)°
days notice to pay to -the City any taxes due and unpaid;
or, fails to repay to the City, within such ten (10)
- days, any damages, costs or expenses which the City
~.shall be compelled to pay by reason of any act cor
~default of the Company in connection with this
franchise; or, fails, after three (3) days notice of -
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such failure by the Director of Franchises, to
comply with' any provision of this contract which
the Director of Franchisesreasonably determines
can be remedied by an expenditure of the security,
the Comptroller may immediately withdraw the
amount thereof, with interest and any penalties,
from the security fund. Upon such withdrawal, the
Comptroller shall notify the Company of the amount
and date thereof. .

The security Ifund deposited pursuant to this
Section shall become the property of the City in
the event that this contract is cancelled by reason
of the default of the Company. The Company, how-
ever, shall be entitled to the return of such
security fund, or portion thereof, as remains on
deposit with thé Comptroller at the expiration of
the term of this contract, provided that there is
then no- outstanding default on the part of the
Company. : ‘

The rights reserved to the City with respect to
the security fund are in addition to all other
rights of the City, whether reserved by this
contract or authorized by law, and no action,
proceéding or exercise of a right with respect to
such security fund shall affect any other right
the City may have. o 1
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SECTION 1.4,
EMPLOYMENT REGULATINONS

The Company shall recognize the right of its
employees to bargain collectively through repre-
sentatjves of their own choosing, and at all times
shall recognize and deal with the representatives
duly designated or selected by the majority of its

-employees as the sole bargaining agents of such

employees for the purpose of collective bar .aining
in respect to rates of pay, wages, hours of —mploy-
ment or other conditions of employment, and shall
not dominate, interfere with or participate in the
management or control of or give financial support
to any union or association of its employees.

The Company will not refuse to hire cr employ, nor
bar or discharge from employment, nor discriminate

~against any person in compensation or in terms,

conditions or privileges of employment because of
age, race, creed, color, national origin or sex.

SECTION 15. FORECLOSURE

Upon the foreclosure or other judicial sale of all
Oor a substantial part of the System, or upon the
termination of any lease covering all or a substan-
tial part of the System, the Company shall notify

the Board of such fact, and such notification shall
be treated as a notification that a change in control
of the Company has taken place, and the provisions

of Section 17 (c¢) of this contract, governing the
consent of the Board to such change in control of

- the Company, shall apply.

SECTION 16. RECEIVERSHIP

_ The Board shall have the right to cancel this

franchise one hundred and twenty (120) days

~after the appointment of a receiver, or trustee, to
‘take over and'.conduct the business of the Com-

pany,_whetherVinfreceivership,'reorganization,
bankruptcy;ﬁorjother.action‘or_proceeding,.unless

'such receivership or trusteeship shall. have been
- vacated prior to the expiration of -said one hun-
dred and twenty (120) days, or unless: '

1. within one hundred and twenty (120) days after

‘hisTelection;or appointment;*such‘receiver‘or
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trustee shall have fully complied with all the
provisions of this contract and remedied all
defaults thereunder; and, :

2. such receiver or trustee, within said one
hundred and twenty (120) days, shall have exe-~
cuted an agreement, duly approved by the court
having jurisdiction in the premises, whereby such
receiver or trustee assumes and agrees to be bound
by each and every provision of this contract.

SECTION 1l7. RESTRICTIONS AGAINST
ASSIGNMENT

(a) This franchise shall not be assigned or trans-—
ferred, either in whole or in part, or leased, sub-.
let, or mortgaged in any manner, nour shall title
thereto, either legal or equitable, or any right,
interest or property therein, pass to or vest in
any person, either by the act of the Company or
by operation of law, without the consent of the
Board. The granting, giving or waiving of any
one or more of such consents shall not render
unnecessary any subsequent consent or consents.

(b) The consen* or approval of the Board to any assign-
ment, lease, transfer, sublease, or mortgage of
this franchise shall not constitute a waiver or
release of the rights of the City in and to the
streets. _ .- .

(c) The Company shall promptly notify the Board of any
actual or proposed change in, or transfer of, or
acquisition by any other party of, control of the
Company. The word "control" as used herein is not
limited to majority stock ownership, but. includes
actual working control in whatever manner exercised.
Every' change, transfer or acquisition of control
of the Company shall make. this franchise subject
to cancellation unless and until the Board shall
have consented thereto. For the purpose of deter-
mining whether -it shall consent to such change,
transfer or acquisition of contreol, the Board may
inquire into the qualifications of the prospective
controlling party, and the Company shall- assist

- the Board in any such inquiry. If the Board does

‘not schedule a hearing on the matter within sixty
(60) days after notice of the change or proposed ,

‘change and the filing of a petition requesting its
- consent, it shall be deemed to have . consented. In
the event that the Board adopts a resolution denying

@ its comnsent and such change, transfer or acquisition

<
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of control has been affacted, tha2 Board may

cancel thip franchise unless control of the
Company is restored to its status prior to the
change, or to a status acceptable to the Board.
Nothing in this Section shall be deemed to
prohibit a mortgage or pledge of the Systum, or
any part thereof, or the leasing by the Company
from another person of said System, or part there-
of, for financing purposes or otherwise. Any such
mortgage, pledge or lease shall be subject and sub-
ordinate to the rights of the City under this con-
tract or applicable law.

.~ SECTION 18.
RESTRICTIONS ON THE COMPANY,
ITS OFFICERS AND DIRECTORS

Neither the Company nor any officer or director

- of the Company shall hold, directly or indirectly,

(a)

any stock or other beneficial ownership interest
in any other company owning or operating: a
System within the City; and radio or television

- broadcast station whose signals are carried on

the System on a regular basis; any television
broadcast network other than a network consisting
entirely or substantially of community antenna
television systems; or any newspaper or magazine
whose principal circulation market is New York
City, except that ownership by an officer or
director of less than one percent (1%) of the
ocutstanding stock of any company whose securities
are listed or admitted to trading on a national
securities excha.ge shall not be deemed .a viola-
tion of this Section. No officer or director of the
Company shall be an officer or director of any
company owning or’ operating businesses of the.

types heretofore mentioned.

. SECTION 19.
CANCELLATION AND. EXPIRATION . T
The Board shallfhavé;the_riéhtitc cancel this.
franchise if the Company fails to comply witih
any material and substantial provision of this

contract, or any reasonable order, direction or
'permit issued by any City agency pursuant to
;such material;and substantialfprOViSion;;or'any

'ruleforfregulétiqh“prdmulgatéd{by thé,Dire¢tor _
‘-of”Franchises.whicn"is5rea§onab;e‘inwlight_cf, and

e
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consistent ovision of this contract-

or. if the ..~ v v ~~i+Stently fails to comply
- with any pr ool - of this contract, or ‘any reason-

-able order, direction or permlt 1ssued by ‘any City

agency pursuant ‘to- any pr0v1510n of ‘this contract.
Such cancellation shall be" by resolution of “the

" Board duly" adopted in. accordance Wlth the follow1ng
}procedures-f

1. The Dlrector of Franchlses shall notlfy the-
Company of  the- alleged fallure or. pers1stent fail-

ure of - compllance and.: glve the Company a reason-.

able opportunlty to- cor cect’ such’ failure or ner-—

‘sistent’ fallure ‘or to present facts and argument in

m‘refutatlon of the alleged fallure or. per51stent fall-

2 - If the Dlrector of Franchlses then concludes

Uthat there is a- ba31s for cancellatlon of . the fran-

" ‘chise: pursuant to this subd1V1slon (a), he shall

“notify the Company thereof.

:3. If within a reasonable tlme the Company does.
not: remedy ‘and/or put an -end. to the: alleged failure
or . per51stent fallure the. Board after a publlc :
hearlng ‘on notlce, may cancel the franchlse if ‘it

“fdetermlnes that" such actlon 1s warranted under thls
. subdivision (a). D

If for ten (10) consecutlve days ‘the: System,tor

“;any part: ‘thereof, is 1n0perat1ve, or if the same

B _("c_':).z

‘is- 1noperat1ve for thirty (30) days out of " any

,'consecutlve twelve (12) months, the Board may
- cancel this: franchlse._,~g e
‘The Company shall not: be declared 1n default or.

be - subject to* any sanctlon, under any prov151on 7

‘3*of this- contract in any case in whlch the performance

@

- of any. such prov151on 1s prevented for reasons
“beyond 1ts ‘control. :

If all or any part of the streets w1th1n the

VDlstrlct are’ closed or: dlscontlnued as’ prcvrded

“by. statute, then ' this: franchlse, and all ‘rights'

«wand pr1v1leges hereunder ‘with respect ‘to.said" streets -
“.or. any! part thereof SO closed oxr:: dlscontlnued
. shall cease:’and determlne upon the date: of. the
"w,adoptlon ‘of: the ‘map 01051ng“and dlscontlnulng such

., streets o
“rdamagest. from the: City' due to the: c1051ngio’,d1s—**“
©continuance: of: such ‘treets o rin fo}
__'a*part .of “the: Systemi ns the"
ﬁgﬂor relocatlon of theySame;ug;_gg

.. and the* COmpan “11not he entltled ‘to -

treets or for the‘removal
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If the System is taken or condemned pursuant -

to law, this franchlse shall, at- the option

of the Board . cease and- determlne on the date

‘of  the vestlng title -pursuant to such taking or
‘condemnation, and any- award to the .Company

in: connection with such taklng or condemnatlon
shall rnt ‘include any valuatlon based on thls

franchise.
Upon cancel latlon or expiration of thlS franchlse,

the Clty shall’have the right to purchase the

System in- ‘accordance: with subdivision (g) of this

Section, ‘and - the ‘Board may direct the Compary
. to. cease operatlon ‘of the: System.j If the Clty

elects. to- purchase the System,‘the Companj shall

o promptly execute ‘all approprlate documents to
transfer" title. to ‘the City, and shall ass1gn all-

other contracts, leases, llcenses, permlts and: any

- other rights. necessary to ‘maintain contlnulty of .

service to the publlc.* The Company shall co- -

'A.operate with" the" City, or with. another person

-authorized or dlrected by the Board to operate‘the

'fSystem for-a temporary perlod in malntalnlng

‘contlnulty of service., Nothlng herein is: 1ntended
‘as:a waiver of any other rlghts the Clty may '
jhave.g_‘w : ‘ :

If this. franchlse-

(i) is cancelled by the Board by reason of the

'77Company s default “that part of the. System

:flocated in the’ streetslshall ,. at the electlon of the"

2 5Clty, become ‘the: propertygofkthe City. w1thout,any
,tcharge therefor-7thatipart of ' the System not

'located ‘in’the: streets shall,xat the electlon ofi*he
aClty become “the: property of ‘the Clty at'a cost
not to exceed. 1ts then book value (1 e. cost less

f'accumulated deprec1atlon) accorclng to’ ‘generally

a(accepted accountlng prlnclples, w1th a reductlon

_l”for any damages 1ncurred by the: Clty in connectlon"
S with® such: cancellatlon. “Such book value. if not

r~ff7agreed upon, ‘shall’ be determlned by arbltratlon
~_]1hpursuant to: Sectlon 20" of . thisg® contract ‘but shall
. . notiinclude’ any : valuatlon based ‘upon thls franchlse.“

:fFDamages 1ncurred by the Clty shall 1nclude, w1th-‘
out' llmltatlon, any: payments made by. the City. L

fpursuant toa: resolutlon of the Board authorlzlng

..oxr. dlrectlng ancther: person to’ operate ‘the System -

:ﬁfor ar temporary*perlod‘untll_a“f
“isigranted. ; R

ranchlse therefor R

SERY termlnates by'explratlon'of 1ts term, the

purchase prlce to the Clty for the System shall be
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1ts then falr value as determined by arbltratlon
held pursuant to - Sectlon 20 of this contract. Be-
ginning. within two ‘years. prlor to - explratlon and
whether  not the City has then elected to pur- "
chase ... '""tem, either the City or the: ‘Company
may ..emar -an arbltratlon pursuant to Section 20
of th.:. « ntract, for the purpose of determining
fairx’ value of the . System on the date arbitration
was demanded, which” determlnatlon shall be sulkject

to- correctlon or - adjustment by :the arbitrators. to

reflect the fair: value on date .of" explratlon,-to,be'
paid’ by the City if it ‘elects’ to purchase the Sys—

tem. . Such-. falr value shall ‘be " the Fair value of all
Qtanglble and 1ntanglble ‘propeixty formlng part of

the System but shall not ‘include any valuation

lbased upon: this franchise. ~ If’ the City does not

purchase the System,_che Company shall remove

that part.of the System located in the streets and

(h)

<restore the streets to a: condition satlsfactory to
‘the CommlsS1oner of " nghways.,-'

Upon “the’ cancellatlon by the Board or upon the
explratlon, of any othex franchise to construct,
maintain . .and: operate a broadband communications

,fac1llty,.the Board may,. by resolutlon, direct: the.
-Company to operate the ‘same for the -account . of- '

. the: Clty fora period: of six (6) .months . and’' the

'fCompany agrees to- comply w1th such dlrectlon.._The‘

City shall: pay. ‘the Company all reasonable and’
necessary costs. 1ncurred by it in operatlng such

'abroadband communlcatlon fac1llty._g_;w»

SECTION 20 ARBITRATION

‘Matters whlch are expressly made arbltrable |

founder prov151ons ‘of this. contract shall be- deter-r
mined by a:- panel of: three arbitrators: appo;nted by

the’ Pre51d1ng Justlce ‘of" the Appellate Division of

" the- ‘Supreme Court of the State of.New York for

the First: Judlclal Department.g The fees ‘of the
parbltrators ‘shall: be fixed by. the: ‘said: Pre51alng
}ﬁJustlce., The expenses of: theﬂarbltratlon,”1nclud1ngv
" ‘the . fees’ of ‘the. arbltrators, '

shall be: 'borne: by- the

"Tpartles inisuch manner .as. the arb1trators§prov1de

oodine thelr award;, .

‘but: 1nﬁno‘event w;ll the

l7fdeterm1nat10n of ‘a:majority of “the= arbltrators shall;

be binding on: the" partles._ In. the event that" an"

'iarbltrable ‘matter arises: contemporaneously under

ERjjnother franchlse, 1nvolv1ng the same 1ssue as that jf
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to be arbitrated under this franchise, the Company
will not claim or assert that it is prejudiced by, or
otherwise seek to prevent or hinder, the presenta-
tion of the arbitrable matter under such other fran-
chise for determination by a single panel. o

SECTION 21. MATCHING

wi, ~t is the understanding of the parties that the
City intends. to award franchise contracts for
the construction, operation and maintenance of
‘broadband'cdmmunicationffacilities in other parts

ofUthe,city;pursuant¢to‘a.competitive bidding pro-
cedure,. and that such contracts may contain pro-

”VisiQnsTimpqsingﬂgreaterjobligatiOns on the grantees

thereof than are imposed by the provisicns of this

.‘contraCt,l‘It'is furtherfagreed'that,this-contract _

“may;be,modified,so'as‘tOfimPOSé’such,greater obliga-

‘tions‘byWrequiriﬁg:that_its provisions‘be~matched to

. those .contained in any one such contract_ (here-

‘inafter,referredftO{as_theiﬁcontract'tO'befmatched")
awarded elsewhere in the City, and that ‘'such mod-

- ification shall be effected as hereinafter provided.
‘(b)»TheTCQmpanygagreeSjtd3abidé“by‘thE_termS‘Of'ag .
"'~re501uti0nidulyyadoptedﬁbyqﬁhe,BOard which modifies

,thefamount~ofscompensation;payable”toithe City under
.,fthiS”contractﬁ$o,és@togmatChithegamountgqf»com— L
=ﬁpensatianpaYable;toithejCity}hhdér“the;cOntractxto

- be matched. Such modification shall be made in

~conformity with a formula to be agreed upon by the
~parties which shall take into account only the

Jnumber;df:reSidéntial7dWélling[uhits_in_the District

as compared to the number of residential dwelling

‘MuhitSQinfthéﬁdistriCtgcovexed,bY[thefCOntractVto‘ _

- be matched and the comparative costs of constructing

.a _system.in the two districts. . - o . oo a

(¢)5The}Compan?fagréesfto”ébidefbyﬁtHéitérﬁé?of af'ﬂ -

agreso1ution”duly7adoptedgbyptheJBoaxd}which"mOdifies

'ﬁ jthégtefmsfdfgthistOﬁtréctst[asjtosmatch;‘aanearly:
‘i*anfeasiblej$anygofJthe;ﬁermstfaagdbntract~to be

~ matched requiring any of the following: .
‘L_(i)@lbwendceilingsﬁonwcharges[forfBasic~Seryice
ftoTresidentialgsubSCribérsjs*}" e g

{ii) subdistricts encompassing fewer residential

- {d4ii) greater channel capacity;

“(iv) two-way transmission capability;. =

~ (v) greater discount to City for Aaditional Service;
_;-*(vi)ggredterqdiscpuntQtoﬁ90vernmental,agenciesﬁand
~ public benefit corporations for Basic Service. &

. -~




a)

Page 26 of.28

L4

APPENDIX F (Cont'd)

The maximum extent to whlch any terms may be
matched under this subdivision shall depend upon’
the degree of comparablllty of this contract with
the contract to be matched, taking into account
factors that may include, without’ limitation, per-
formance ‘demonstrating the operational feablblllty

of the provision(s) to be matched; differences in

conscruction costs; technologlcar ‘advances made
after substantial construction under this con%ract

‘and the adaptability of such advances to exisring
plant; marketablllty of the services. author ized, and
“such other factors and considerations as mz = be

relevant to an dinquiry into the overall ect ...lc

‘comparablllty of the two contracts.

If the Company takes the position that any
such modlflcatlon 1mposed by the Board exceeds
the maximum- rermissible extent of ‘matching de-

"scrlbed in subdivision (c), it shall so notify the

Board ‘in wrltlng within thirty (30) days after

Ijadoptlon of  the medification resolutlon, spec1fy1ng

the. grounds upon which its. position is based, and

further specifying the maximum permlss1b1e extent

to - Whlch such modlflcatlon may,'ln its view, be

1mposed « ‘ o
(i) If the Board agrees with such pos1tlon

taken by the: Company,,lt shall adopt a resolution

- of modification in" accordance thereW1th and the
Company shall’ accept same’. .

(ii): If the Board is not 'in" agreement, 1t shall

. so. notlfy the - ‘Company: promptly and. such: term;

shall be modified to the maximum extent permissi-
ble ‘under subdivision {(c) ‘of this Sectlon,'as de-
termlned by arblrratlon held pursuant to Sectlon

20, -
- If- necessary or. approprlate,‘the Company shall

be given a reasonable period of. tlme within
Whlch to adhere to’ the terms of any. modlflcatlon

:adopted hereunder.ﬁ;lf ‘the! terms of any . modlflca—"
‘tion 'are determlned by - arbltratzon, ‘the reasonable

period’ of time' for adherence thereto shall be flxed

by the arbltratoxs,-*‘
'The Board shall select . the contract to be
~ - matched ‘and shall " adopt modlflcatlon resolutlons

.as herein: prov1ded within ten (10) years’ from the

‘effectlve date of ..this contract :and after at least
‘four. (4) years fxom the effectlve date of the con-,

%_tract to be matched

,\)

~H}
e
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SECTION 22. SUBSEQUENT ACTICN By
THE STATE OR FEDERAL AUTHORI(TIES

Should the State of New York cr the F.C.C.
require the Company to perform cr refrain from
performing any act the performance or non-per-
formance of which is inconsistent with any of the

| provisions of this contract, the Company shail so

notify the Board and the Board shall thereupcn,
if it determines that a material provisior herein |
is affected, have the right to'modityhany‘;" the

,prOvisions-hereinfto-sudh&reasonable'extent'13 may
be necessary t

-0 carry out:the tull intent anc pur-

pose of. this agreement. ;

In. the event the Company is required by the
F.C.C. to deliver signals in addition to those

for which dial locations are provided in Section

4 (b) of this contract, the dial locations to be used
for such signals shall be fixed by the Director of
Communications. = - S R -

In the event the Company is authorized but not’
required, by the F.C.C. to deliver signals in -
addition to those for which dial locations are

~provided, or for which channels are available, the
‘Companyfshall‘apply.to the Director of Communi-

cations for additional use and dial locations and
thejDirector_shallwhave;diSCretionfto grant such

‘appiicationiongsuchjtermSTasfhe deems reasonable.

SECTTION 23. SUNDRY PROVISIONS
EveryvdireétiOngﬂﬁbticé,.orybrder;to be'serVed‘

ithe_Cityﬂof*theﬁBoardxshallabe;deliVered,_or sent
=bygcertified*ma;l-XpéstageTpﬁepaid),-toIthe*Mayor

"andythe~SeCretaryfofgtheaBoard7at the City Hall, .

aTheVdeliveryyor.mailing;ofasu¢hfnbtice}:direction,
?or”orderfshalljbe“equivalentFtoﬁdifect_personal

antiCé;“di:eCtibn;‘driorder;fand;shallube1deemed
...~ to ‘have :been givenJatwthe}time‘of‘deliVery.ﬂ‘ -
(b)) , rec C : :
‘ _"Companygshallgmail"to?thOSefsubscribérs?designated

WithinlfiveﬂfsjﬁdaYS”of:receipt[thereof;,the
ngtheabirector¢qf_Communiqatiqns;ia*copY‘ina_ 
questionnairewto;be*provided:tojthefCOmpanyuby.'

':Vthe;Director{of'CommﬁnicatiOns,W;SuchﬁquestiOn-

naire shall elicit responses of subscribers as to

: their appra£3al*offthe Sérinthheygreceive; and
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shall be accompanied by a2 envelope (postage pre-
paid by the Company: add:r:essed tc the Director of
Communications. .- : ' '

No provision of this contract shall be modified.
except by a resolution cf the Board adopte?
pursuant to Chapner 14 ut the bew York <ii
Charterxr. _

All the provisions of thls:contract shall app y
to the Company, 1ts successors, and assigns.

‘The rights: and Lemedles reserved to. the pcrt¢es

by this contract are Lumuletlve and shall

.in addition to and not in derogation ot any

other rights or remedies which the parties mway

- have with respect to the subject matter of this

contract, and a waiver thereof. at any time shall
not aftfect any other time.

If, after competltlve biddlng,-no tranchlse is

eration and maintenance of. a broadband communi-
cations facility in. any partlcuear area of the City
the Board may direct the Company to construct,
opcrate and maintain the System in such area,

upon the same terms and conditions as are con-
tained in this franehise, except that thé ahnnual
minimum amounts of. cocmpensation ‘for such area
shall be adJusted tO reflect the ratlo of the num-
ber of residential dwelling units ‘in' such area to
the number in.the District covered by this con-
tract. - The annual. mlnlmum amounts,‘as so ad-

" justed, shall apply ‘on _an escalatlng scale in a
- manner similar to that set’ forth in Section 7(a) (i),

'so that for the first yeaL after ‘the effectlve date

~of such direccion the minimum amount’ of ‘comper—

sation shall be the adjusted equ1valent of the

amount required - hereunder for the calendar yvear.

(g)

(h)

(4)

1971, for the second such year the adjusted

equivalent of the amount required. hereunder for
‘the calendar year 1972, and so on.:

The City hereby reserves to itself, and Lhe

:Company hereby ‘grants. to the thy,‘the right to in-
‘tervene in any suit, action or proceedlng 1nvolv1ng

any prOVL&lOH in this contractu.

1f any provision ot this c;ntraut, on- the
,partlculdjuappllLdflun thereot, shalli be held invalid, .
‘the remaining pruVAelonb,,and thEJL appllcatlon,

"shall not be dtlcctpd Lheneby. LR

Specific mention ul the: materlallty of any of

“the provisions he:vtn 1s not intended: to: be:
exclusive of any wthers tor the purpose of deter=

mlnlng whether" ixy tailure:.of ompllance hereunder .
is material and ‘substantial. _

',hTth contract ‘shall take etteetdon the date of the
~execution’ thereotﬁbyithe Mayor,
. from-time: to time ‘as' the "effe

referred ‘to hereln “_
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Appendix G

Relation of Accrued Depreciation and Return

of New York CATV Systems

Ratio .
net investment to
gross investment

Return on net
investment plus
working cap1ta1

0
9.74
10.58.
13,33
13.84

15.41 .
15.53
15.74
16.71
17.24

17.61
18.68
19.57
19.97
. 20.83

21,81
22,16 -
24,05
24,53
25,60

- 25.91
27,25
27.80
.28.00
-30.39:

31, 77
33,50
36.95
37,43
40,06

40,25
40,81
41. 23
43,71

624.55
44,87

- 95.03

104,26
1.04

119,16
55.78
34.35
10.84

2.97

£39.06
79,47
29.43
10.05
39,73

187,43
- 87.16
(26970)
26,58
49,88

19.58
(2.25)
(3.83)
(4.25)
16.48

43.13

12.96
(12.71)
- (- 001)
196.77

. 8.53
14.96
36.00
(28.32)



Ratio. 0. ~ Return on net
net investment to investment plus
gross investment working capital

36. | 43,89 34.02
37. | . 47.69 12.48
38, | S o 48.72 | 22,23
39, © 48.96 19.88
40, S 49.29 9,12

41. - - 50.41 (0.40)
42, ‘ S 51.42 38.63
43, - | 54.43  6.28
44, | | | 57.37 (18.42) .
4s; | 57.57 | 2.61

46, - 58.69 74,66
47, - 59.57 1.48
48, |  62.31 C(12.34)
49. - | . 63.09 22,50
50. | o . 63.92 (6.54) .

51. . | 64.01 7,06
52. S 64.30 - 11.30
53, | S . 65.60 | (.005)
54, - o . 65.80 | 5,16
85, r o o - 67.03 14,92

56, I - 67.87 . 23,64
57. . S o 69.21 - 25,33 -
58, o o . 70.87 - 9,93
59, . . 70.98 - 5,05
60. I o 71.89 14,48

61. | | 72,62 13,01
62. | = o 72.68 - 2.44
63, N o 73.49 - 13.72
64, T 73,852 76,01
65, o . 73.89 | (4.19)"
66, TR T (0,33)
67. 0 76.43 . a.87
68, C . 76.81 20.56
69, - : SR 76.80 6.51
70, “ | - 78.37 . © (5.65)




95.45

Ratio of Return on net
net investment to investment plus
gross investment working capital

71, 80.18. 21.83
72, 80.70 +.91
73. 81.32 3 27
74, 82.67 C1H.,37)
.75, 83.55 4,95
76. 83.88 (<v.29)
77, 84.22 8.00
78. 84.69 25.57
79. 85.19 10.68
80. 85.70- (2.79)
81. 86.13 (5.94)
82, 86,59 {1.87)
83. 86.67 6.97
84, 90.00 18.35
85. 92.74 16.23
86, (4.06)

,..
&



