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FOREWORD

On August 30, 1971, the California Supreme Court rendered a

momentous decision on the now famous Serano case.1 The effects of that
decision on the funding of common schools are already being felt in

several statez.2 Certainly it has prompted discussion and debate among
school administrators, constitutional lawyers, andstate legislators in every
state.

In the Fall of 1971, a number of educators, administrators, legislators,
and attorneys in Oregon voiced an interest in promoting a better
understanding and wider public awareness of the possible impact of the
Serrano decision. It was decided that a conference would provide the best
vehicle for bringing together a group of knowledgeable experts in the fields
of law, finance, and public policy as an aid to policy makers and citizens in
the state of Oregon who must struggle with the very real problem of
funding public education. In light of those objectives, the planners and
sponsors of the conference hope that all interested persons, especially
those in the executive and legislative branches of government, find this
document of value in the months ahead. The editors strongly suggest that

r.tpers and other materials contained in this volume are of interest to
policy makers and citizens outside the State of Oregon as well as within.

The fomiat of the monograph follows essentially the arrangement of
the daylong conference from which it results: a major paper presentation.
followed by a panel of three respondents, and subsequent general
discussion involving the audience and conference participants. In some
cases, the verbal presentations of speakers digressed from their formal
written papers; the editors have attempted to provide the reader with the
benefit of both the formal and extemporaneous remarks of the speakers.
An effort was made to divide the conference into two logical subject areas,
In fact, the legal and financial issues are so often intertwined that
discussion in both sections may deal with the legal as well financial
ramifications of the decision. Finally, the material cont. i in Ap-
pendices A, B and C are intended to present additional material of
importance to the Serrano debate.

'Serrano V. Priest, 5 Cal 3rd 584, 487 P.2d 1241, 96 Cal. Rptn. 601 (1971). The
decision is printed in its entirety in Appendix B.

2See Appendix C for a listing and "box score" of similar cases in othcr states.
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INTRODUCTION

'Frank Van Dyke

My fellow students of school finance: honored guests from out of state
and educators, legislators, legislative candidates and interested citizens of
the state of Oregon:

We appreciate the interest and concern demonstrated by those of you
who have conic to us from out of state to help us sort out and reach sound
solutions to the knotty problems of school finance.

May I point out to our guests that in Oregon you are treading on fertile
ground. Not only are you walking on the videly reputed loam of the
Willamette Valley, but you arc visiting a state which is ready for a change
in the way it finances its public schools.

Governor McCall opened the debate late last month when he
recommended elimination of homeowner property taxes, to be offset by a
one percent payroll tax and an increase in personal income taxes.

Oregon's legislative interim committee on taxation, which has been
N,.,*ing very hard on a solution to the school finance problem, will
announce its findings on April 21.

Furthermore, a suit was filed February 17 in the Circuit Court of the
State of Oregon for Lanc County, here in Eugene, against the state of
Oregon and a number of its state officials, challenging the way in which
Oregon uses property taxes to support its schools. Some progress appears
to have been made in this case recently, when by stipulation, the number
of defendants was reduced from seventeen to three. Our attorney general
expects the case to clear Oregon's courts before the next legislative session
in January, 1973,

So, as you can see, the turf is being turned in Oregon. The time is ripe
for Oregonians to set aside regional and partisan interests, to be willing to
make some political compromises, acid to use a statesman:Re approach in
seeking to solve the problems of school finance.

Let me urge my fellow Oregonians to roll up their sleeves, to gather
information and suggestions diligently and to help make this workshop a
productive and meaningful one, by undertaking to generate some new
thinking about an old problem.



Let us then nurture these seeds to fruition, to ensure a harvest of which
we can be proud and in which we can all share. Let's give our children
their most important portion of the bounty, in the form of quality
education supported regular;y by adequate financing, but let us not forget
that all Oregon's citizens must benefit from our efforts to establish in this
state a system of taxation that will spread more fairly and equally the
costs of the governmental benefits we enjoy.

To that purpose, let us dedicate our efforts today.
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AN APPRAISAL OF SERRANO*

John E. Coons

The problems of school finance like most problems of finance arc
intertwined with problems of more human dimensionsproblems of social
and economic implications. I think for simplicity's sake it may be useful
for me to divide them into three parts: First, is the kind of problem we all
face when we think of spending the limited money that we have., problems
of priority. Given a finite number of dollars to spend on public education
we make up our minds what's important. Or in this case I suppose the
legislature makes our minds up for us by spending more on high school
than on elementary school children, or More on vocational than the
ordinary curriculum. It spends more in other words for the kinds of
preferences legislatures have including the kinds of things that lobbyists
bring home to them. This may be rational by your standards or maybe not
but in any event some kind of decision emerges. There is no other way, no
other process that we know of than simply to sit down and try to decide.

Given this inevitable choice among rational kinds of dispensation of
money for various uses we have a second kind of problem. This is the kind
of problem I think that we'll spend much of our time talking about today.
Its exemplified in Serrano and in similar cases. the problem of distribution
or fairness as between children of the same general type. That is, given a
couple of normal children in the fifth grade in Oregon from one district to
another. how do we rationalize and justify (or can we) the distinctions in
spending between these two fundamentally similar children.

However, even if one were first to satisfy his own spending preference
or priorities and if he were, second, to create an utterly fair system of
distribution from one district to anotherone school district to another,
one child to anotherit is still possible that you might share a third
concern. And that is the concern about choice. One may find that the
schools arc utterly equal in a given community in a given state but unless
you happen to be rich like us, it's very hard for families to do other than

*Editors note: These remarks were delivered by Professor Coons at the conference.
11 was intended to expand some areas of his previously published "A First Appraisal
on Serrano" which is included herein as Appendix A.
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accept what the state is willing to give them. Some of us consider that
something of a oblem.

So let's put this discussion in the framework of first, sensible priorities
spending; second, justice or fairness as between pupils in the same

general position; and third, questions of freedom of choice.
Now in addressing an audience which is very mixed between lawyers,

educators, and others it may be useful to set some background and define
some terms, such as wealth and effort. Let's start out by talking a little
about the historic systems that have supported schools in most of our
states. With the exception of Hawaii, we have had a decentralized form of
school Pnanec in the sense that the local property tax has in 49 of our
states contributed more or less to the funding of puhlic education. Because
of the pattern of property wealth distribution, this means that somc:
districts are taxing themselves much more heavily for a smaller school
spending than other districts of greater wealth. Examples are legion and in
Serrano itself references are made to places like Beverly Hills, on the one
hand, and Baldwin Park on the other. Ber..rly Hills with its gigantic tax
base of perhaps $50,000 to $75,000 per child levies a very minimal local
tax but produces very high spending; nearby Baldwin Park with no
"miracle mile" and very little industry but a high population of children
levies two and a half times the tax rate of Beverly Hills but produces about
half the school spending levelS600 in Baldwin Park and something like
S1400 in Beverly Hills.

This is not an exaggerated kind of statistic. Spending in California
ranges from about $475 per pupil un to $3500. Districts with the S475
spending level tend to have taxes that are several times the tax rate of the
districts with a range of $2000 to $3000 expenditure. I believe that such
districts that spend at the highest level, send their children to Europe every
summer on the gleanings of a local property tax, usually below 1%, while
the average district I suppose is up around four or five percent of assessed
value and is unable to grant the children a European trip in the summer. In
any event that's a gloomy picture, even gloomier for those who happen to
live in Baldwin Park. Note that by "wealth" I mean taxable property per
child in the district. This is the meaning incorporated in the statutes which
provide for the funding of public education, i certainly would not regard
this as the ideal test of economic power, but it is the test that the state has
imposed on the system by its legislation. That is the way the money is
raised except whatever is added by the state equalization system which is
grossly inadequate in any case to offset the differences in wealth from
district to district. Indeed, in California and certain other states, state
equalization has sometimes aggravated the problem.
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The history of the present litigation tells us something. I think, about
the meaning of Serrano and the Texas and Minnesota cases and the others
that are going to be coming along. The first of the finance cases was beano
in 1968 in Detroit: the school district filed a complaint in the Michigan
courts sugcsting that the 14th Amendment guaranteed every child in
Michigan a level of spending according to his personal needs. Not a bad
idea when you think about it: it may very well be sensible as a matter of
policy to say that we ought to spend money on children in accord with
their personal characteristics. The difficulty with that propos:lion is its
ambiguity and unenforceability as a matter of constitutional law. The
judges who dealt with. that proposition in similar cases in Illinois and
Virginia during the same year said it is "judicially unmanageable.'' I think
that's right. 1 don't really understand how a judge would give every child
the special attention that would be required to determine what he had
coming in the way of spending. Even if one knew precisely what spending
did for children (which nobody does) it would be an impossible judicial
burden,

So one can sympathize with the judges in the federal courts that turned
this claim down and with the Supreme Court which summarily afiirmcl
those decisions.

Fortunately, -,.e of the cases which was filed in that rash of litigation
which came after the Detroit complaint was filed in the Superior Court of
Los Angeles, California, The state courts sometimes tend to move at a
somewhat more deliberate pace. While the Hollis and Virginia cases went
down the drain, the lawyers in Serrano had an opportunity to refine their
ideas and to change. the focus of the litigation. By the time it reached the
California Supreme Court the emphasis was no longer on sewn of
spending priorities through the constitution but had been narrowed down
to a much more modest compass. As presented and decided the issue was
simply whether the state had the right under the equal protection
guarantee of the 4th Amendment to make the level of spending for any
child's public school education a function of wealth other than the wealth
of the state taken as a whole,

Let me repeat that proposition as it has emerged from the cases: that
the quality of a child's education measured in terms of doilars spent may
not be a function of wealth. Now let's see first what that doesn't imply. It
is in itself a negative proposition you will notice. It doesn't say that
state has to do anything in particular. It has been misunderstood by the
press, at least, in the original rash of reports that came alter the decision.
There were even suggestions that the property tax itself had been declared
unconstitutional. I regret to say that this ancient curse is alive and well and





is likely to remain so for the foreseeable future. Nor is there any
suggestion except of the most minimal kind that there is a requirement of
equality of spending throughout any state. On this subject there is some
language in Serrano which is ambiguous and which we may want to talk
about later, but let me just say for the moment that, as I read
Serranoand certainly as both the Minnesota and the Texas cases which
followed make clearthe standard does not require homogeneity of
spending for the same class of children from district to district.

Nor does the decision have anything to do w.;th the oppression of
minorities. It is not a black-white confrontation; indeed, in California if
there is discrimination in the existing situation it is entirely possible that it
cuts the other way. In California minority people show a mild statistical
tendency to live in districts which are slightly above average in assessed
valuation per pupil. That's not so surprising, because they tend to live in
Los Angeles which is very big and whose statistics tend to dominate the
ystem. And they tend to live in San Francisco which is relatively large and

wealthy. Many, however, live in the desperately poor districtsrural areas
or in poor suburbsand so it is hard for me to think that one should view
the present systems as a bonanza for these minorities. Later we can return
to the question of how they will fare in any kind of reshuffle. It is closely
intertwined with the question of the fate of the poor.

The effect of Serrano on low income families is equally ambiguous. The
poor also sometimes live in wealthy districts. Berkeley has as its neighbor a
district called Emeryville which is a. very rich school district inhabited
largely by very poor people. It is largely uninhabited because it is mostly
industry, but those who do live there have the advantage of spending
$2500 per child at a tax rate that is minimal. You don't need much of a
tax when you have all that smoke belching out of the factories. Serrano is
no good news to them because they are going to keep their smog and lose
their tax base. Here it becomes plain that there are real anomalies in the
outcome. Serrano really has less to do with rich and poor than with
rationality in government. Its promise is to persons of all classes and it
strives toward systems which are dominated by the human mind and
human needs .instead of by the educationally meaningless distribution of
property wealth with its unhealthy invitation to industry to cluster in tax
havens like Emeryville.

Likewise, Serrano does not speak directly to the problem of the city. It
does not necessarily promise any economic redress for the central city's
heavy responsibility for police, fire, welfare, and other kinds of special
problems not shared to the same degree by suburbs or by rural school
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districts. Many supposed at first that being based upon wealth dis-
crimination Serrano must be a weapon in the war on poverty or the
competition between cities and the suburbs; I do not see that as the case.
The cities ,are not all poor by the standards applied in Serrano. San
Francisco, indeed, is relatively wealthy as I mentioned; New York is
relatively wealthy. On the other hand there are many cities which are
relatively poorNewark, Elizabeth and, in my own state Fresno, Modesto,
and San Diego. The point is that some will be helped and some will be
hurt; all other things being equal.

Finally, the Serrano decision has nothing directly to do with the federal
government. It does not require the federal government to engage in any
particular kind of activity with respect to education. If the federal
government were, in its spending, preferring wealthy familiesor preferring
wealthy school districts there would be a problem under the implied equal
protection of the 5th Amendment. The federal government is not now
doing anything very obviously of this sort. There are, however, some
policy implications for federal government programs such as the impacted
areas aid program. If there is time we will come back to that.

There is nothing in the constitution to require the reduction of wealth
disparities among the states. If the wealth discrimination we described
among districts in California seems aggravated, consider the disparity
between Mississippi and California or New York or Oregon. I'm sure you
all are familiar with the statistics. There is no constitutional handle that I
know of for that kind of disparity. Congress does not create and control
states as the states do their school districts. And we are still a federal
union.

Now what does Serrano do, if anything, after all that. It requires the
first fundamental re-examination by the legislature of the structure of
public education since its conception. It is no longer possible to run the
system of public education without going back to the grass roots, to
bedrock. The state, r ast put together a whole system of funding of public
education and at The same time re-examine its governance. To put it
another way, Serrano liberates the legislature from its historic political
straight jacket; reform has always floundered because of the political
dominance of rich districts. Indeed that dominance supports the legal
argument, for only courts can provide this kind of liberation. The present
discrimination is not going to change without judicial intervention.

Now this is a useful idea in litigation. The court has always been moved
more by what it calls "disenfranchised minorities" than it has by
discriminations which could well be remedied by the legislature without
court intervention. Another example of a helpless minority is the problem
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of the accused person in the criminal process. Ile's not likely to have much
of a lobby representing him, and so the court is more willing to intervene
to insure the fundamentals of due process. Likewise with reapportion-
ment. If the city was not rescued from the electoral bind in which
found itself as a result of population shifts, the legislature could not do it.
In educational discrimination the court may very well intervene on the
notion either that the poor school districts are structurally incapable of
moving the legislature, or secondly that the children themselves represent a
Kind of disenfranchised minority in the literal sense that they don't vot6
and have no control over the political manipulation of their lives.

Since I have now touched on the legal argument, let me describe it
more fully before I return to the significance of Serrano. The rest of the

legal argument involves what the Supreme Court has called "suspect
classifications" and "fundamental interests." Certain legislative classifi-
cations such as raceand, as here, wealthare given unfriendly scrutiny by
the court. Thus, classification of pupils by the wealth of their school
district is of doubtful legitimacy and helped the California Supreme Court,
as it may help the United States Supreme Court, to strike down the
system. This classification argument is coupled in this case with what we
hope is the "fundamental interest" in education. The court has given
special protection to certain kinds of interests which it has thought more
important than others. As early as 1942 it gave special weight to the
interest in procreation in Oklahoma rs. Skinner, the famous sterilization
case. The interest in a fair criminal process has been given emphasis since
the fifties in cases involving the right to a transcript for an appeal by an
indigent person, or the right to a lawyer on appeal. The interest in voting
has been repeatedly and recently given special protection. The California
Supreme Court says education is of this same quality. We shall see. The
United States Supreme Court has recently manifested nervousness respect-
ing such special equal protection rules.

Another important feature of the Serrano argument from the point of
view of the judges is that the state can have most of what it wants out of
the present system; the kind of discrimination that now exists is not
crucial to any legitimate purpose held by the state. Let me put this
another way. The state says in defense of its existing system that it wants
to preserve variety and independence in local government. I think that's a
good idea. I'm very fond of variety in decisions made at the local level.
This is at least a plausible kind of public policy. But if that is the state's
objective, does the present system promote it? Does it advance local
control to say to the poor districts in California that you have to finance
your own schools from your own inadequate tax base at a grossly inflated
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tax rate while Beverly Hills can do the same thing at one third the rate for
two or three times the spending? Is that local control or is that the
creation of privilege on the one hand and gross disadvantage on the other?
The answer is obvious, andmost of allthe effect is the work of
government which has created subagents with uniform responsibility but
grossly different opportunities for carrying out that responsibility. I would
suggest that local control is not promoted by the existing system but
might very well be promoted by systems perfectly consistent with Small°.

It is easy to see that Serrano would permit centralization of all decision
making, That is, uniformity of spending by class of child from district to
district throughout the state is one response to Serrano. It is a perfectly
intelligible response, fair, and in many respects desirable. Many sensible
people prefer this, even those who cherish a degree of variety, for even
uniform financing systems can achieve a measure of curricular variety. For
example, from a central fund suppose the state gave $1000 per child in the
state of Oregon and then let the districts decide how to allocate that fund
internally. A district might then either spend the money evenly or prefer
one kind of curriculum which it would support with $1500, spending only
$500 per pupil on another. It could spend $2000 On blind children and
S750 on normal children. It could indulge local priorities supported by an
equality of economic input from the state.

Now, on the other hand, you might very well feel that that's not a very
good way of doing it. Districts have different problems. Some have
children in larger numbers who are underachievers, and, if money means
anything, then we ought to have extra money for the underachievers. So
the state ought really not to say "one kid and one buck'. but rather this
kid two bucks and that kid three bucks, because pupils are different and
have different needs, However, if the state provides the revenue to the
district according to a standard of difference among children set by the
legislature, but permits the district to spend it according to its own
notions of priority, certain problems are created. It seems incongruous to
give the district $3000 for a blind child and then have the district spread it
over the whole system. Of course the state might set up a rigid control
system over spending and require that the $3000 be spent on the blind or
underachieving child whose presence generated its dispensation from the
state, However, this has troublesome consequences in the case of minority
children. If you choose to give extra money for disadvantaged children and
insist that it be channeled to the disadvantaged child, you've created a
kind of tracking, You may be separating that child from his majority peer
and unconsciously and unintentionally promoting a form of racial or other
minority segregation.
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Can a decentralized system conform to the Serrano rule if districts can
set their own overall level of spending? The answer is in the Serrano rule
itself. Remember all it says is that the quality of public education may not
be a function of wealth. Suppose that you kept the existing school district
system with but one changeyou made all districts equally wealthy and
then liberated them to do -what they chose with respect to taxing their
own wealth. If you can imagine a system in which school districts are
equally wealthyin which they have an equal tax base on which to impose
a locally chosen ou have imagined the system which conforms to the
norm. You have imagined a system in which the quality of education is
not a function of wealth but rather of locally chosen tax effort or
commitment to education.

Now how would one go about doing that? Do you have to gerrymander
all of the boundaries of all the districts so as to incorporate a little piece of
a factory Fiore and a little piece of hydro-electric unit there and make
every district have an equal tax base? No, not at all, although that is one
way of doing it, and that is a way of easing the other juggling that has to
be done. Suppose the state s..id we will first supply the district with $600
per child from the sr,,, . But above that level if you want to add on that's
all right, and here's the way you can add on: for every additional one
of one percent (one mil) on your local property tax (you can use the
income tax instead if you want and that would probably be better) you
can spend an additional twenty five dollars. Notice it's spend; the
imposition of the additional tax generates a specific addition in spending
power. it doesn't matter what the tax raises. If the tax raises too much
because the district is wealthier than $25,000 per pupil, then the extra is
redistributed. Suppose, for example, you have a tax base of $30,000 per
pupil and thus raise $30 for each mil that you tax your local property.
Five dollars would then be redistributed through the system to the poorer
districts. If you only raised $10 with each of those one mil increments,
you would receive a subsidy of $15 per mil from the state per child. The
state might put a maximum on the number of additional mils that any
district could add. It might say, you can't spend over 51400 and thus you
can't add more than $800. Whether a limit is imposed depends on what
your predictions are on the cost of an open ended system. If the poorer
districts generally chose the higher levels of taxation the necessary subsidy
would become excessive. So you must have cost predictions in such
systems. By the way, such systems giving equal economic capacity to
decentralized units are called "power equalizing."

I would hope that if any state adopted that kind of system it would
also add a third part which would take into account differences among
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children or differences among districts. After all, if you live out iu the
wide open spaces you're going to have to get the children to school
somehow, and I don't think there's going to be a constitutional
amendment against busing in the desert. So that you may have categorical
aids of various kinds. The state could decide to add on to express the kinds
of preferences that it might have or the kinds of cost differences that may
exist.

Now once you have seen a decentralized system that is unaffected by
wealth differences, it's quite possible to imagine any sort of decentralized
system which is "power equalized." For example, one can think of a
system in which families were the school districts, with each family power
equalized to make its own choice of level of spending for its children's
public education. This may be conceived as a "voucher" system in which
families would commit various percentages of their income to education
and be rewarded by larger or smaller subsidies according to their income.
Let me give you an example. Think of a welfare mother in this kind of
system who might spend $5 a year to send her child to a S500 school. You
might make it possible for her to send her child to a S1500 a year school if
she were willing to invest another $15. You and I using the same schools
would probablypay the whole cost or something approaching the full cost
because we're rich, It may sound a little eccentric. You may fear that it
has all tile disadvantages of voucher systems. I hope that some of you will
be interested in the question period in talking about what one would have
to do to a voucher system to make it really fair for minorities, for the
poor, and so on.

Let me close with some description of the current status of the
litigation and legislative response as I see them. Politically, it's quite
opaque at the moment. Some of the legislatures are struggling with
Serrano apparently with sincerity and vigor. Most, however, seem to be
rather comatose on the subject waiting for some kind of stimulus from
Washington or otherwise. The litigation, however, is coming to a head in
two waysboth in the state courts under the state and federal con-
stitutions and in the federal courts under the federal constitution alone.
And that's a distinction to which I shall return very shortly. The Serrano
case itself is unlikely to establish the national norm. It is back in the trial
courts; there has never been a trial, as Serrano came up "on the pleadings."
The court established the principle but in this form: if what you say is true
this system is unconstitutional. Now go back and prove it; prove the facts
that you have alleged. That's the stage at which the litigation finds itself.
However, there's probably only one issue of fact in Serrano, if any, and
that is the quetic,rt of the relationship of the expenditure of money to the
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quality of education. There's a certain irony involved there in the
defendants, the interested rich school districts, taking the position that
money doesn't count. If they should win the case which is technically
possible their argument may return to haunt them in their campaigns to

pass tax referenda in years ahead.
The Texas litigation being in a three judge federal court was propelled

directly by the appeal route to the United States Supreme Court. That

case will be set.on the calendar to be argued in the fall. There will no
doubt be a great many amicus briefs. The Minnesota case which was
decided in the fall by a single federal judge has been dismissed by the
winning plaintiffs. The legislature there has passed a much more equitable

structure, though it by no means approches the requirements of the
decree of the opinion in that case.

I should also mention to you another interesting case in the United
States Supreme Court called Johnson v. the New York State Education
Department. The Johnson case is a very peculiar case involving a New
York fiscal refinement. High school students fir New York receive free
books, but whether grades one through six receive free books is up to the

voters in the district. Some of the poorer districts have not voted to give
free books. As a consequence in places like Hempstead, third graders are
learning to read without books unless their parents can afford them. And

so you have some children with books sitting next to others without
books. The poor plaintiffs, represented by poverty lawyers in New York
challenged the system under the equal protection clause, lost in the
Federal District Court and in the United States Court of Appeals. The
Supreme Court has now granted certiorari and will be hearing that case
also in the fall. I suspect that the relationship between that case and the
Serrano and Rodriquez cases will not go unnoticed. And I take it as a
hopeful sign that the court has granted review of the New York case; they
did not have to do so. Unlike the Rodriquez case this was a discretionary
taking of the case by the Supreme Court. Where it will come out, nobody

knows.
Now on the other prong of the judicial armthe state constitutions

thzre is also hope. That is to say, even if the United States Supreme Court
reverses Rodriquez, there is reason to think that some of the state courts
under their own analogues to the equal protection clause will hold their
state systems unconstitutional. The Michigan Supreme Court has accepted
original jurisdiction of a case that is now being tried by a master appointed
to take the evidence, That case will be argued in June and it is likely that
the Michigan Supreme Court will be announcing its decision some time
this summer. There is hope that Michigan will be the first to lock. up this
matter under its own constitution and, thereby, insulate it from federal
review. It's always nicer to handle such matters close to home.



CAN .VRRANO v. PRIEST BE :ADOPTED IN OREGON?

Lobert Winger

The California Su Orem Court in Serrano r Priest[ held twat a s-vstem
of public school finance defendant upon local property '.clues which
pr:xluces disparities in expenditures and resulting eduL.ationa.1 op-
portunities is actionable wader ,e equal protection ,;louse oil the United
SL-es Constitution and under re California Constittution.2 The right to
all education was recognized ars a fundamental interest and the state
sr!.:11 of finance may nut dis,:i--iminate between school dis-ricts on the
bass of property wealth, parti:lularly when no compelling state purpose
necessitates such a system. The court required fiscal-meutrality in
educational finance by holding 1:::iat the quality of education ttaay not be a
func.Uon of wealth other than thE wealth if the stele as a whole.

The repercussions of this decision arc still just beginning to be felt. At
this juncture it might be tuseful to consicer whether the Serrano rule could
and.. if so,whether it should be applied in Oregon_ The former inquiry is
faccaal; whether similar circumstances exist in Oregon as existed in

Ca'..I.::Ornia. The latter inquiry involves I: e propriety of the constitutional
analysis and the potential impact of its .application in Oregon. Only the
former swill be dealt with in this paper.

California and Oregon have similar cutirstitutiona_l provisions in this area.
Both stale constitutions include equal p:. ,fileges and immunities clauses.3
While California courts have interpreter : its clause as "substantially the
equivalent of the equal protection .dause of the federal Constitution,4
Oregon courts have applied the same principles when evaluating challenges
based on 'Me equal protection clause of the United States Constitution and
those based on the state equal privileges.a-nd immunities provisnon.5

In some: legal circles it has been said that a Serrano ruling be even

rnort lilody in Oregon because of existence of so le Differing
constitutional provisions. Reliance is placed on the inclusion of the word
"uniirorn: in Oregon's p-. OVi' for the ;.:surplisliment of public Aucatir..on
-,nd the absence of it in Caiii, rnia's pro isicn.6 This reliance is nisplaced

_since the Oregon Supreme has intc-prcred "uniform.' it this context
ds related only t ,:)the system ,y. d not the mw:Lins of .obtainthg AC statewide
:system:1
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The Oregon Constitution also requires tax laws to operate uniformity as
does the California COnstitution.8 Early cases interpreted such provisions
as necessitating uniformity only within the !axing units, ignoring
Serrano type discrimination between taxing districts. 9 However,one bone
might have been thrown to "Serranoptimists" when the Oregon Supreme
Court explained, "It is only where statutes are passed which impose taxes
on false and unjust principles,or operate to produce gross inequality, so
that they cannot be deemed in any just sense proportional in their
effect...that the courts," will interfere." Perhaps such inequality exists
today.

An analysis of the present system of financing public education in
Oregon requires an examination of the mechanics and interactions of its
four principal components.' i 'Most districts receive revenues from (I) the
residents within the school district, (2) the state, (3) the county, and (4)
the intermediate education district.

Local Revenue

Disparities in educational offerings, reflected in variations in ex-
penditures per pupil,' 2 arise predominately from differences in school
districts' local revenue raising abilities." The ability of a district to
finance education locally is a function of the property wealth per pupil of
the district, and of the willingness of the residents to tax themselves for
education.' 4 In Oregon, disparities in district wealth per pupil exist in a
ratio of I to 143) 5 Even if the districts with less than 100 pupils are
excluded because of their inherent inefficiencies of scale,' 6 the wealth per
pupil ratio is 1 to 22)7

Available research also indicates that variations in expenditures per
pupil are more related to disparities in school districts' wealth per pupil
than to any variations in specific operating costs between districts) 8
Furthermore, studies conclude that property valuation is the most
significant single factor affecting a district's expenditures per pupil.'`
Therefore, in light of these wealth disparities, wide disparities in per pupil
expenditures are to be expected in Oregon,

The relatively poor districts may value education highly and tax
themselves at rates three to four times those of rich districts, yet even with
state aid these poor districts art! unable to match the expenditures of the
rich.20 The average net operating cost per pupil for the poorest ten
percent of the districts was $6b4 in 1969-70, while for the richest ten
percent it was $1623.21 Furthermore, the average tax rates that produced
the revenue to finance these costs were 13.14 and 9.52 mils re-

spectively.22 The richest ten percent supported a program at a cost nearly
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twice the statewide average from only three quarters of the statewide
average tax,23 On the other hand, the poorest ten percent, taxing at nearly
the average statewide tax, could produce only three quarters of the average
statewide operating revenue.24 As the costs of education continue to rise
and other municipal services expand, voters are increasingly reluctant to
approve additional or increased levies.25 The poorer districts are the first
to experience this problem.
State Revenue

Although the state has allowed local government to become the
predominate source of educational revenue,26 the state is still responsible
for the operation of the entire system of finance.27 Its programs aiding
education, therefore, should be designed to counteract any of the
inequalities that arise from variations in local revenue raising abilities.

The Basic School Su,:port Fund is the primary source of state aid to
public education.28 The stated purposes of this aid program are "to
equalize educational opportunity and conserve and improve" the standard
of public education.29 Implicit in these purposes, especially that of
improving education, and in the method chosen to effectuate them,
monetary aid, is the state's recognition of the relationship between
expenditures for education and the quality of education. In Serrano, for
the purposes of the appeal, the demurrer of the defendants was viewed as
admitting this relationship.3° Proof of such a relationship in a 'trial of the
alleged facts would be difficult but not necessarily impossible.3
Certainly, variations in operating costs rr pupil ranging from $190 to
$6.880 or $535 to $2,450 when small sch )ol districts are excluded, must
have some effect on he quality of education offered.32

How the statA purposes of school support interact and are effectuated
by the mantle.. of allocating funds is of prime importance here. Some
standardized terminology would be useful for this analysis: to the extent
that the program aids a poor district to overcome its poverty, the program
can be categorized as equalizing; if it aids the rich districts and accentuates
resource disparities, the program is anti-equalizing; if the program affects
all districts equally, regardless of their relative wealth, the aid is
non-equalizing.

Special Purpose Grants

Sixty percent of the transportation costs of a district expended two
years prior to the year of apportionment must be distributed from the
Basic School Support Fund in proportion to the statewide .total of such
costs.33 To the extent ;hat this aid program is an ;ncentive for rich
districts to increase their transportation expenditures, it is anti-equalizing
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since the poor district may find it diff' -.It to supply adequate trans-
portation facilities.34 Of the three stated goals of the Basic School
Support Program this allocation seems most related to the conservation
and improvement of education, because it allows the districts to reallocate
the money that would otherwise be spent on transportation. However,
because this aid is for a relatively fixed cost and accounts for only about 8
percent of the Basic School Support Fund,35 it is not of major
importance.

An even smaller proportion of the Basic Fund, 1.79% of the remaining

fund, is allocated to enrollment growth, and is distributed to the districts
experiencing growth in the proportion that a district's increase in pupils
bears to the total statewide increase.36 Since growth is substantially
independent of a district's relative wealth, any effect that this aid has on
the equalization of educational opportunity appears to be coincidental.
Although it had its origins during a time when many districts were rapidly
growing and population data was not adequate for budgetary planning,
this growth factor has been considered an unnecessary complication ir the
state's aid program.3 7

Foundation Program
A majority of the Basic School Support Fund is distributed under a

foundation program." Under this program, all districts receive flat grants
based upon the district's weighted resident pupils39 and some districts
receive equalization aid because of their relative inability .to locally
support a certain minimum level of education set by the state.4° While. the

national trend of states operating similar foundation programs is to
increase the equalization portion,41 recent legislation in Oregon has
increased the flat grant portion from a fixed 81.5% of the remaining fund
(after deductions for growth and transportation) to the remaining fund
minus the amount allocated as equalization aid in 1970-7142 The
proportion of state aid that is equalization aid, already below the national
average,43 will steadily decrease as the total state aid increases. Therefore,
it seems that the primary result of state aid to education hi Oregon is to
supplement local revenues for education, and not to equalize educational
opportunities.

There is also a question concerning the effect of flat grants under the
formula used in apportioning the foundation program. However, before
this question can be fully answered it is necessary to consider the
operations of the component parts of the formula. The effect of a flat
grant operating alone is most often considered to be non-equalizing
because all districts receive the same amount per pupil.
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be equalizing only to the extent that the source of the funds for the grant
is a progressive tax45 and that it can be said that low income famiiies live
in poor districts 46

Equalization aid is an attempt to assist poor districts in attaining a
minimum educational program. All districts levying a specified tax47 are
guaranteed at least the minimum per pupil revenue level designated by the
legislature." For example, suppose the minimum level is $600 per pupil,
the required district millage is 10, and district (A) has a true cash valuation
per pupil of $20,000 while district (B) has a valuation per pupil of
560,000. If both districts taxed at the required. rate, district (A) would
raise $200 and receive $400 from the state while district (B) would raise
S600 locally and receive no state equalization aid.

Such a plan would be fully equalizing only if no district could tax at a
rate higher than the required rate and the minimum guaranteed level were
equal to the revenue which would be raised by the richest district at the

- required rate." As long as rich districts can tax above this rate or
accumulate more than the guaranteed level at the required rate, wealth
discrimination will continue.50 In Oregon, over sixty percent of the school
districts tax at rates above the required equalization rate." The richest
district, if it taxed at that rate, would produce thirty times the guaranteed
level without any state aid.52 The average actual tax rate is twenty percent
above the required rate.53 Thus it seems equalization aid falls far short of
fully equalizing educational opportunities and removing wealth dis-
crimination.

The situation in Oregon is more complex than in states that utilize flat
grants and equalization aid independently. In Oregon, the flat grant is
included with local revenues that would be generated by the tax levy at
the required rate and the sum is then equalized up to the guaranteed
minimum Icy eLs 4 It makes no difference to a poor district whether or not
flat grants exist because a specific amount of funds is guaranteed regardless
of whether part are called flat grants. The rich district, on the other hand,
receives no equalize Lion aid but does get a flat grant. The flat grant is
anti-equalizing to the extent that it increases a rich district's revenues
beyond the guaranteed level since the poor districts receive aid only up to
that leve1.55

In 1969-1970, Oregon guaranteed a level of $483.53 per pupil provided
a district taxed at 11.278420 mils.56 The flat grant per pupil was
5130.95.57 The distribution and effect of the aid from the foundation
program of the Basic School Support Fund is presented in Figure 1.
Districts that would have produced less than $352.58 per pupil (the
difference between the guaranteed level of support and the flat grant per
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pupil) at the required rate (districts poorer than A) received both
equalization aid and flat grants. For districts producing more than $352.58
per pupil at the required rate (districts richer than A) but less than
$483.53 ;districts poorer than B) a portion of the flat grant is

anti-equalizing. All flat grants received by districts richer than B are
anti-equalizing. The portion of the flat grant money that is anti-equalizing
is shown in Figure 1 above the solid line. Over $19 million, thirty
percent of the flat grant aid, was apportioned in such an anti-equalizing
manner.` 8 The choice of the formula used in allocating funds directly
results in discrimination against the poor districts and contravenes one of
the stated purposes of the state program, that of equalizing educational
opportunity.
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County and I.E.D. Revenue

Each county in Oregon is required to lcvy a property tax that will
produce a fund equal to the lesser of the amount !evied in the year
1965-1966 or S10.00 per census child between the ages of 4 and 20
years." To this County School Fund is added other monies received by
the county for educational purposes, e.g., federal forest rental and timber
sales.6 I Out of this fund each district receives $100 pus an amount
apportioned according to the number of children within those ages that
resided within the district the previous fiscal year.62 The fund serves to
equalize expenditure disparities within a county in much the same manner
as the intermediate education district.

Most counties in Oregon have established intermediate education
districts in an effort to equalize disparities within a county by forcing rich
school districts to aid the poorer districts within the I.E.D." The most
common type of I.E.D. levies a property tax designed to produce up to 50
percent of the total school districts' operating levies in the preceding
year." The revenue is then dsbibuted on the basis of the resident average
daily membership of each district,65 i.e., a flat grant per unweighted pupil,
and the total local levy extended is adjusted to account for this additional
revenue.66

This procedure does not necessarily minimize wealth disparities. Even if
the levy was distributed in a fully equalizing manner, only approximately
50 percent of the expenditures could be equalized.67 In Lane County, for
example, only 6.1 percent of the I.E.D. budget was distributed in such a
manner that districts received more than they paid.68 Furthermore,
whether a district pays or receives more is not determined by its relative
wealth per pupil. The eighth and tenth poorest districts of the sixteen in
Lane's I.E.D. paid more to the I.E.D. in tax revenues than they received
back, while the sixth and eighth richest districts received back more
money than they contributed.69 Additionally, the levy often adversely
affects the state's equalization aid.70 For example, two of the districts
within Lane's I.E.D. that received more money from the I.E.D. than they
contributed were not entitled to Basic School Support equalization aid in
1969-1970.

Harney, Grant, Wallowa, and Wheeler counties operate another type of
intermediate education district.71 In each of these counties, the dis-
tribution of the T.E.D. levy is based not on the average daily membership
of each district but on the percentage that each school district's tax levy
bears to the total levies of the districts within the 11.1172 By completely
ignoring the incidence of pupils in the collection and distribution of the
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funds, the effect of this system is more irrational than t' ., usual type of

I.E.D.
Four counties73 operate as county units with a county school board

setting the local levy in support of schools for the entire county and
distributing the revenue as flat grants among the districts within the

county.74 Two of these counties, Klamath and Josephine, allow some

districts to levy taxes independent of th, county levy.75 but since most of

the local revenue for schools comes from the entire county no inter-

mediate education districts have been formed in these four counties. The

effect of the county unit system is to remove wealth as a factor in
detenr.ininp, the educational expenditures of the included districts.

Summary of Empirical Study

Oregon does not distribute the benefits of education equally. In spite of

the abundance and complexity of revenue producing programs, the quality

of education a child receives is largely determined by the wealth of the

district in which he happens to live. State enrollment growth and

transportation aid programs are at best non-equalizing. The majority of

state funds are distributed as flat grants that are substantially anti-

equalizing. Only the equalization aid program has the potential of
lessening the disparities in revenue raising abilities among districts in the

state. However, the declining size of this program demonstrates that
elimination of wealth discrimination in education is not a high state

priority. The state has also provided for county and I.E.D. programs that

in practice do not always realize the goals they were intended to
accomplish, and often conflict with the goals of state aid programs. The

state system of financing public education, therefore, can be said at best to

condone, if not perpetuate, local wealth discrimination and unequal
educational opportunities.

Therefore, from this analysis of the constitutional provisions and the

statutes and their effects, it seems apparent that Oregon is ripe for the

adoption of the Serrano rule.
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66ORS § 334.300 (1971).
6 This is a result of the limits set on the size of the 1.E.D. budget.

68The figures were obtained from the Lane Intermediate Education
District for the 1969.1970 Equalization Levy and Apportionment.

6 91d.: R. Winger. supra note 6.

°Legislative Fiscal Comm., supra note 3, at 77.
71ORS g 334.350 (1971).
12ORS § 334.400 (1971).
"Crook, Josephine, Klamath & Lincoln Counties, D. Parnell, supra

note 3.
4ORS § 333.370 (1971).
5Legislative Fiscal Comm., supra note 3, at 70.
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THE POOR VIEW SERRANO

Laird Kirkpatrick

Serrano r. Priest originated as a lawsuit on behalf of poor children. The
Serrano case was instituted by poverty law attorneys from the Western

Center on Law and Poverty in Los Angeles, and many of the Serrano type
lawsuits filed in other states have been brought by Legal Aid at torneys.
The decision has been heralded as one of the most significant cases on
behalf of the poor ever decided, a case that could break down the
inequities in existing school finance systems and make possible equal
educational opportunity for all. Yet in many geographical areas, advocates
for the poor are now seriously questioning whether Serrano will contribute
to the goal of equal educational opportunity for the poor. The Multnomah
County Legal Services Program last fall studied the possibility of
instituting a Serrano type lawsuit in Oregon. After careful consideration, it
concluded that in Oregon a Sermon type decision would not necessarily be
in the interests of the poor, especially in Multnomah County where the
state's largest concentration of the poor reside,

In assessing the imp::tct of Serrano upon the poor, an importaidr fact
must he kept in mind - the poor that are benefited by Serrano are Door
school districts and not necessarily poor persons. Poor school districts can
consist of rich persons. Rich school districts can consist of poor persons.
This is because the wealth of a school district is measured by the taxable
value of property per pupil, rather than by the average wealth of its
residents. A school district can have a high value of property per pupil, and
theiefore be considered wealthy, even though the residents in that school
district have a very low average income.

The extent to which Serrano benefits poor children, as opposed to poor
school districts, depends almost entirely on the extent to which poor
children reside in poor school districts. Many persons have assumed,
without adequate statistical information, that there was a strong corre-
lation between the wealth of a school district and the wealth of the
residents in that school district. They assumed the richest school districts
would be in wealthy suburbs and the poorest school districts in the central
city. This is true in some states.
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In Oregon, however, poor children are not concentrated in the poor
school districts. To a large extent. this is because Portland School District
No, I. which is by far the largest school district in the state (with almost
70.000 pupils)' and which contains by far the largest number of poor
Addicit (almost 14.000).2 is a rich school district. School District No. i

has more poor children than every other district ni the state has children.
with the exception of three.3 Yet Portland School District No.1 is richer
than the school districts in Lake Oswego. 13_averkfli, and virtually all the
surrounding suburbs. even though wealthier persons tend to reside in those
suburbs.

Portland School District No. 1 has 554.000 of taxable property per
pupil. which is well above the state average of 5411.000 per popil.4 Lake
Oswego School District has only $37,000 per pup.I1.5 Tie reason for the
comparative wealth of Portland School District No. I is the industrial and
commercial property concentrated in the city.

Even on a statewide basis in Oregon, there appe:n to be as many. if not
more, poor children in rich school districts as in poor school districts'
However. more statistical information on this point is necessary.

The irony of a Serrano type law suit in Oregon is that the whole
purpose of Serrano was to provide poor children with equal educational
opportunity. Instead, the theory of Serrano applied to Oregon favors the
children of the wealthy in the Portland suburbs at the expense of the
children of the poor in the Portland cure area. A poor child in Portland has
numerous educational disadvantages as compared to a child from a
wealthy family in the suburbs. However. one of the few advantages a poor
child in Portland School District No. I does have is greater taxable wealth
per pupil in his school district. The theory of Serrano rather than helping
that poor child, would take away this one educational advantage.

However, it is touch too early to assess the ultimate impact of a Serrano
type decision upon the poor in Oregon. It depends entirely upon the
Igislativc response to such a ruling and upon what system of school finance
replaces the existing system.

The poor have cause to be concerned, however, by some of the options
or "models" that are being proposed. The option that would be the most
prejudicial to the children of the poor is the decentralized model, where
the state provides only a minimal amount to each student and the local
school district determines the level of expenditure by how high it sets its
tax rate. If the Oregon Supreme Court adopts the Serrano rule, there
would have to be what Professor C00115 calls "power equalizing" so that
each school district in the decentralized sy stern would be able to raise the
same amount of money for education by the .same tax rate. On its face.



this seems eminently fair. Each district could set its own level of
educational expenditure and each district could raise the same amount for

education by the same rate of tax. However, I think such a system \vould

inherently discriminate against the poor for several reasons.

Hirst. the kev to such a decentralized system is "effort- i.e., which

district is willing to pay !nailer school taxes. However, this system ignores
the many factors that influence how much "effort- a district is able to
make. If the average income per family is 54,000 a year in one school

district, it is much harder for that district to be able to pay :1 higher rate of

school taxes than for a district that has an average family income of

S20,000 per year. If the residents of a school district have a high income,
they can afford to devote a larger proportion of their income for school

taxes in order to provide better education for their children. Low income

persons could not afford to do so.
Another factor that distorts the "effort'. formula is municipal

overburden. Municipal ovmburden means the amount of non-school
prometty taxes in a given district. In Portland, for example, non-school
proL,.-irty taxes fur city and county purposes are much higher than in most
school districts. This is illustrated by the fact that only 48 per cent of the
Portland property lax dollar goes to schools, whereas the statewide

average is for 70 per cent of the property ta..< dollar to go to schools.' If a
school district is paying twice as much in non-school property taxes as
another district, it is going to be more difficult to raise the property tax
for schools in that district. The Portland School District's school budget
was rejected three times by the voters in the last year, and Portland is now
operating schools that are labeled "substandard" by the state, because
they are being required to close 20 days early this year because of lack of

funds. if a decentralized, power equalized system were adopted in
response to Serrano , it would be even more difficult to get Portland voters
to approve school budgets, because under such a system it would require

-.i.ther tax rate to raise a given amount of revenue than is required

Sun another factor that shows the inequity of a decentralized system
where school districts set their own level ci ,pending is the fact that some
districts, such as Portland, contain a disproportionately large number of
elderly persons, single persons, and other persons without children who are
likely to vote against increased property taxes for education. The suburbs,
on the other hand, have a higher proportion of families with young
children, and such persons are the voters most likely to support increased
school taxes. Should children in certain school districts be penalized by
the tact that the voters in their district, for a variety of reasons, are
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unwilling to pay more for schools than the state required minimum? Is it
fair to deprive a school child of the same quality of education that is being
provided other children in the state merely because his community does
not place as high a priority on education as other communities in the
staid? The Oregon constitution declares education to he a state responsihil-
it . If this is role, it would seem that the state has an obligation to
guarantee equal educational Opportunity to all children in the stale.
regardless of the values and priorities of their local school district.

Although the decentralized, local option model would he the most
disadvantageous to the poor, the model of equal educational expenditure
per pupil on a statewide basis would also he inequitable to the poor. A
rigid system of equal expenditure per student is inherently unequal.
School children differ in educational needs. If a student is blind, or
otherwise handicapped, or educationally disadvantaged, he is going to
require greater educational expenditure than a normal student. To deny
him the additional expenditure he needs in order to obtain an education is
to deny him equal educational opportunity.

Another difficulty with complete uniformly per pupil expenditure
throughout the state is that educational costs are higher in certain school
districts. The costs of construction, maintenance. insurance, transporta
don. and other educational a_penses vary from area to area in the state.

Finally, if per pupil expenditure were equal throughout the state,
presumably teachers' salaries would have to be uniform in all districts. If
teachers' salaries were uniform. it is unlikely that schools in poor areas,
i-specially in the core area of Portland, would be able to compete for the
most qualified teachers with the pleasant, peaceful suburbs. Again, the
children of the poor would be denied equal educational opportunity.

It is important to recognize that the Serrano ease did not require equal
expenditure per pupil. All Sern-no said was the state could not allocate its
educational resources on the basis of the amount of real estate per pupil in
each school district. The court held that the amount of real estate per
pupil was not a factor rationally related to educational purposes. It is

entirely proper, however, for the state to consider factors that are
rationally related to education, such as special needs of certain children,
and to allocate money accordingly. From the point of view of the poor.
the most desirable educational system would be a centralized model where
the special educational needs of children are recognized and funds
allocated in a manner that truly makes possible equal educational
opportunity for all.

The public reaction to Serrano has been disturbing, because it has
focused so little on the goal of equal educational opportunity. Poor
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children seem to have become the forgotten parties of the Scram) case. In
Oregon, Serrano has become a taxpayer's lawsuit rather than a school
children's lawsuit. Some persons view Serrano solely as an opportunity to
shift their property tax burden to someone else.

Those who read Serrano as pertaining exclusively to tax dollars, and not
to the right of poor children to equal educational opportunity. may be
misreading the meaning of Serrano. They may also be misreading the
Fourteenth Amendment. Serrano is only one of a series of lawsuits
extending over many years that have attempted to apply the equal
protection clause of the Fourteenth Amendment to state systems of public
education. The fundamental constitutional question is whether a state
violates the equal protection clause when it provides superior educational
opportunities to some of its school children and inferior educational
opportunities to other school children, usually the children of the poor. In
Serrano, the court was able to avoid this broader question and limit itself
to a narrower, more judicially manageable issue. However, the court in
Serrano clearly intended that its ruling would lead to greater educational
opportunity for the children of the poor.

Education has an overriding importance to the poor, because education
is the best and usually the only means available to the children of the poor
to break the poverty cycle. Education is the key to almost all rewards our
society has to offer. Yet, in Oregon, as in virtually every other state, the
children of the poor, and even many of the nonoor, have not been
provided with equal educational opportunity.

In responding to Serrano, Oregon has a tremendous opportunity. It can
provide not only more equity in taxation, but more equality in education.
Hopefully, in restructuring Oregon's system of school financing, the
legislature will accord at least as high a priority to the rights of school
children !o equal educational opportunity as to the rights of taxpayers to
fair taxation.
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FOOTNOTES

`)70-i. Resident Average Daily Membership, True Cash Value, and
Local 'Village Levy by Size and Types of Districts; Oregon Board of
Education.

2Distribution of Children from Low Income Families in Oregon for
Determining Local ..Se';ool District Maximinn Basic Grants under Title 1,

ESEA for Fiscal Year 1972. Oregon Board of Education, July 1, 1971.
3Salent 24J (22,459), Eugene 4J (21,023), Beaverton 48J (18,752).

The majority of Oregon school districts have less than 1,000 students.
1970.71 Resident Average Daily Membership, True Cash Value, and Local
Village Loy by Size and Types of Districts, Oregon Board of Education.

41d.

5 Id.

6This conclusion results from a comparison of the number of low
incomi children for purposes of Title 1 (see footnote 2) classified by the
wealth of their school district. The 1970 census information on family
wealth will be available shortly and should lead to a more accurate
determination of how many poor children in Oregon reside in poor school
districts.

'Summary of Assessment and Tax Rolls for 1969-70 fiscal year and
1968-69 Property Tax Collections, p. 29, Department of Revenue, State of
Oregon. January, 1970.
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THE CONSTITUTIONAL DOCTRINE OF SERRANO v. PRIEST:
SOME RESERVATIONS AND CAVEATS

David B. Frohnmayer

I. Introduction

Few attorneys or law professors can ever claim in their lifetimes to have
the same impact on the nation that Professor Coons has achieved, not only
by virtue of his articles and books, but in the landmark case of Serrano v.
Priest' which he argued in the California Supreme Court. He and his
colleagues have almost single-handedly forced a healthy and long overdue
national debate on issues of educational finance. It is a genuine tribute to
his scholarship that any proper critique should be of book length to do
justice to the quality, intricacy, and insight of his analysis.

Serrano v. Priest has swept the country, and has inspired the spread of a
messianic theology of equal protectionism with its own litany and
incantations: "suspect classifications," "fundamentality," "compelling
interests," and "super-rationality." Nonetheless it may be time for a
second round of examination, and an appropriate moment to heed voices
of caution. The issue should be joined to provide this new theology, if not
with a devil's advocate, at least with its doubting Thomas.

By asking for my remarks to be taken as a plea for open discussion, 1
hope to escape the charge of dog-in-the-mangerism, and the accusation
that Professor Coons has not been accorded the Oregon hospitality that he
has every right to expect. The odds seem, in any event, to be stacked
securely in his favor. The list of jurisdictions adopting Serrano grows
longer each month. I feel a little like those who stood at Kitty Hawk some
70 years ago, looked at that strange machine, and argued to the end:
"Orville, it won't fly." But I'm not sure it will fly and, unless some
important questions are answered, it is not clear whether it should.

Some initial caveats are appropriate. I do not argue that the present
disparities in the system for financing elementary and secondary education
in this state are fair or represent sound policy. These disparities and the
inequities they demonstrate are clear. I do not appear to defend the
property tax; like the plague, few will sing requiems for its passing. The
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property :ax falls inequitably on different groups, and it is often
counterproductive in terms of the policy choices that it compels in
agriculture, industrial location and land-use planning. This paper is not an
argument against reform. In fact, the legislature should have assumed this
role long ago, and without depending upon the judicial branch to force
attention to the issue. In fairness, of course. it should be noted that state
constitutional and statutory limitations, particularly the referendum. have
crippled major tax reform efforts in recent decades. Finally, it should not
be necessary to add that I support the idea of excellence for elementary
and secondary education in the state, and the price tag necessary to
achieve it.

My purpose is simply to put this proposition:. if constitutionalism
means anything at all, it should mean that there is a right way and a wrong
way for the governmental institutions of a society to conduct business;
and misuse of the equal protection clause of the United States Constitu-
tion to mandate state school financing changes may well be the wrong
way.

The major proposition may be subdivided into three subsidiary
arguments. The first is that the Serrano Court admits, and Professor Coons
in his paper has agreed that the result in Serrano is not compelled by a
process of deductive logic from existing decisions of the United States
Supreme Court. Serrano clearly is an extension of doctrine, not merely an
application of it. It should follow that a court reaching for a result has a
greater obligation to survey the potential empirical consequences of its
exercise in judicial creativity than has a court compelled more convinc-
ingly by doctrine and dogma.

The second sub-proposition is that a rigid Fourteenth Amendment
mandate forecloses in real ways policy choices among alternatives which
might have been made by governmental units at the state and local levels.
Consider Governor McCall's statement, in announcing his tax reform
proposal that it calls for smaller sums than might be needed for "strict
compliance with the Serrano concept." Unfortunately, as is the case with

pregnancy. there is no such thing as being just a little bit unconstitutional.
The fault, however, if any is to be assigned, surely lies not with the
Governor, but with rigid Fourteenth Amendment constraints on our
governmental choices. A decision based on state legislation or a state
constitution would permit significant legislative action or constitutional
amendment to address the problem at the state level. A federal
constitutional ruling forever forecloses those locally responsive avenues for
political choice.
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Third, it should be clear that this is no academician's quibble over
abstract technicalities in constitutional doctrine. Particularly in light of
renewed interest in governmental reform, and in concepts such as

decentralization, local participation, and the revitalization of community
civic life, we should be cautious about casting results in constitutional
doctrine when the effect may well be to remove d2z;:sion-making power to
the higher levels of state, and most probably national government. Serrano
decisions clearly have dramatic implications: implications for distribution
of our society's business as between legislatures and courts; and implica-
tions for the effective levels of governmental decisionmaking at which
important political choices are made, and ultimately, from which policy
controls are imposed. In spite of assertions to the contrary, it is very
difficult to find any instance in our nation's history in which the entity
paying the piper did not end up calling the tune.

11. Serrano in Oregon

Robert Winger has set forth a very complete and persuasive analysis of
the Oregon school financing structure in light of the findings and
conclusions of Serrano. The state constitutional and statutory structure of
Oregon is similar to the state of California, the factual disparities in
district tax base and per pupil expenditure are also similar, and the
attempted equalizing role of state educational, expenditures is even less
significant than in California. In brief, if Oregon courts adopt the Serrano
equal protection rationale, there would seem to be little question but that
plaintiffs would prevail in the merits.

There may, of course, be some room for legal maneuver. The California
court case has not yet been tried on the rather narrowly circumscribed
issue of whether the varying school district dollar inputs and expenditures
on education have a tangible relationship to variations in educational
quality among the districts. This has been a matter of considerable dispute
ever since the massive 1966 Coleman Report2 documented the apparent
shortcomings of a compensatory education program limited to school
hours alone. However, at least one case has already decided the issue on
the merits. The New Jersey court in Robinson v. Cahill3 reportedly
received 150,000 pages of testimony, and, in an embarrassingly partisan
opinion (one exceeding 80 pages and citing such eminent legal authority as
Kurt Vonnegut's Slaughterhouse Five and T. S. Eliot's The Hollow Men as
well as numerous sociological studies) found that there was indeed such a
relationship. Although the temptation to demagogy in criticizing such
decisions is irresistible, this process exemplifies the difficulties of court
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adjudication and, parenthetically, readily suggests the superior forum, as

between legislatures and courts, for deciding such complex issues ofexpert
opinion, factual analysis and value preference.

It is also conceivable that the trial of fact in a Serrano type case could
establish that variations of cost input are related to quality inways '.hat do
not establish unconstitutionally discriminatory variations as among dis-
tricts. Variations in money input are related to a number of matters apart
from educational quality in the classroomtransportation and busing
expenses vary significantly throughout the state as do the numbers of
pupils requesting higher cost vocational education. Class size and the
ability to capitalize on economies of scale, the degree of high cost
compensatory education programs, capital building costs, land acquisition
and labor costs all affect expenditure levels. Undoubtedly, therefore, the
rough equation of simple dollar input to educational quality could be
seriously misleading. All this having been said, it is still a fairly obvious
long-shot that defendants could show that the cost-quality relationship
which Serrano purports to establish is not true as a matter of fact.

Even if the Oregon courts propose a Serrano result, the result could
easily be established on the preferable ground of state constitutional
provisions. But, in spite of these alternative possibilities, if Serrano is to be
defeated or upheld in Oregon, the decision will probably rest on the
persuasiveness to the Oregon courts of the federal equal protection
argument. Before examining that argument and some of its central
difficulties, it is useful to Clarify those things which Serrano decided, and
those which it did not.

The Serrano Decision: What Did It Decide?

First, Serrano did not abolish the property tax; nor did it lower it. One
legislative consequence for some districts may well be increased property
taxes; a strong likelihood is simply a shift of the taxing authority to a
statewide property tax. Serrano, therefore, does not preclude use of
property tax revenues, at least under appropriate circumstances, for
schooling.

Second, Serrano does not reduce school district expenditures. Since it
may well necessitate some kind of "leveling up" of some districts, it
probably means increased aggregate school expenditures.

Third, as Professor Coons quite clearly stated, Serrano has nothing to
do with the individual poverty of particular school children; nor does it
have anything to do with the wealth of individual parents. Even the
wealthy parent residing in a school district that spends more than the
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average amount on pupils can complain on the basis that his tax rate to
achieve that expenditure level might be higher.

Fourth, and finally, Serrano (though the language of the opinion is not
entirely clear) does not establish the constitutional mandate for equal
perpupil expenditures.4

There are various formulations of the precise proposition which Serrano
does purport to establish; and it is worthwhile to state several of them.
Professor Coons stated in his paper, "All that is forbidden is employment
of units with similar tasks but different capacity to spend." Alternatively,
he has stated: "Residence should not effect tax resources available for
children's education." The courts have put it as follows: "The quality of
public education may not be a function of wealth other than the wealth of
the state as a whole." Or, "The state is required to be fiscally neutral."
One must, of course, question whether the last formulationthe test of
"fiscal neutrality"is any clearer, is any more judicially manageable,
contains any more precise standards for judicial evaluation and for the
formulation of courtordered relief than the talisman of "educational
needs" which the United States Supreme Court seems already to have
rejected as unworkable.s If equal per pupil expenditure is not necessary,
what is? A decision standing on constitutional grounds should provide
state legislatures with guidelines by which to gauge the legal permissibility
of their mandated attempts at reform.

IV. "Fundamentality" and Standing:
Some Unresolved Constitutional Questions

There are at least two analytical problems with the equal protection
argument made in Serrano; the doctrinal origin of the "fundaunentality- of
the interest in education ascertained by the California court, and the
peculiarities regarding the standing of the particular plaintiffs to raise the
issue of a denial of equal protection.

A. "Fundamentality"

The legal significance of finding a "fundamental" interest is obvious for
the constitutional lawyer, but perhaps unnecessarily obscure and confusing
for the layman. A brief digression is thus in order.

When a statute is challenged on the basis that a classification it contains
or imposes violates the equal protection clause of the fourteenth
amendment, courts usually sustain the validity of the classification. In
view of the virtually infinite number of different groups and the
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impossibility, of exactitude in legislating on most issues of any cumplexity
particularly in matters of economic regulation the judicial reluctance

to overturn legislative judgment is understandable. The constitutional
standard is highly permissive: "a statutory discrimination will not be set
aside if any state of facts reasonably may be conceived to justify it."6 As
the court has repeatedly stated, a classification does not offend the
Constitution simply because it "is not made with ;mathematical nicety or
because in practice it results in some inequality."7

However, the Supreme Court has found that a select group of
important interests deserves special protection under the Fourteenth
Amendment. Accordingly, the court imposes a much more demanding
standard of judicial review. The standard is phrased in differing formula.
tions, but requires the courts to view the classification with strict scrutiny
when dealing with a "suspect classification," which touches upon a
"fundamental interest." If these special circumstances are present, the
governmental entity must then show that the classification is necessary to
further a "compelling state interest."8 In no Supreme Court case since
19449 has an interest sufficient to sustain the gov'rnmental burden in
these instances been upheld.

In view of the virtual certainty that the finding; of a fundamental
interest and a suspect classification will serve to inval.stLite the legislation,
it is crucial to examine with precision the criteria by %which an interest can
acquire the epithet "fundamental."

To find that the "interest" in education way. fundamental" the
California court engaged in a clear extension of c .isting doctrine. The
language of "fundamental interest," of course, dots not appear in the
Equal Protection Clause; and the word "education" a.:7;-.,?ars neither in the
Fourteenth Amendment nor in any other-significant passage of the United
States Constitution. Almost literally out of whoi cloth there emerges a
courtconstructed fundamental interest in eciucztion_ By cutting and
pasting dicta from decisions on other issues, the court persuaded itself that
the impact of education was so significant tint the values and interests
could, in a constitutional sense, be characterized as fundamental. The real
question, however, is whether the court has done anything more than say
that education is "very important."

It may readily be conceded that education is very important, but
constitutional adjudication has traditionally proceeded by virtue of
different standards, and with reference to the requirements of an
ascertainable constitutional text. Previous cases, including those involving
"wealth" classifications and concerned with voting,' with racial discrim-
ination,11 and with criminal procedure" have located the source of the
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fundamental protected values within the textual confines and political
value statements of the constitutional document itself) There are
weighty and respectable reasons why the courts should continue to restrict
the ambit of judicial discretion to such ascrtainable sources. If a court is
unconstrained by textual limitations, am:. seeks to incorporate into
constitutional doctrine its own value judgments and social policies, it is
engaging in the espousal of a judicial natural law. By the same token, it
subjects itself to the same indictment for acting as a super-legislature as
brought the Supreme Court and the nation to the brink of constitutional
crisis in the halcyon days of substantive due process.

The most troubling aspect of these categories the compelling
interests, the suspect classifications, super-rationality standards, and
fundamental interests is their infinitely malleable putty-like character.
They are subject to endless manipulation; but they contain no logically
compelling internal direction nor do they contain any internal principle of
self-limitation. A generation of constitutional law scholarship has enumer-
ated the dangers of treading on this kind of doctrinal ground.

Apart from these arguments, however, it is difficult to determine in this
analysis why education is a "fundatmmuL interest and other kinds of
important interest: are not. The Supra rne Court has intimated (and
Professor Coons h : Tammitted) that other iinterests such as housing14 and.
weiisarel 5 are not .`tdamental." The primary rationale offered by
Professor Coons e..lit7t.,ate education as a fundamental interest is his
argument that educzoldon distinct front ether governmental functions
has such a direct relal*an political life.14.),one's ability to function in the
world with his dnIsl to formulate me araingful political values and civic
cornmitments1 6 it apart from the others deserves the epithet
fiandamental."

clearly articulaa is an empirical propcsition, this last view is at the
very least disputable... ',land most probably demonstrably false. Everything
we k.tow that has s.,tir::,f; out of Operation Headstart, studies of the first
five childhood years, .,dnaticlusions from the Coleman report, and psycholog-
ical studies of the s,.1c1:7;nization of the child show that early home life and
the character and tide quality of his pre-school and extra-school life in
short, the areas directly affected by welfare and housing programs are at
least as significant in the substantive formation of attitudes as anything the
child will ever receive in the classroom. Apart from whether a legislature
constitutes a better forum than a court for debating this issue, how can
one interest, arguably less important, be justified as constitutionally
fundamental, and the others not?17 Moreover, the trend of constitutional
litigation and legislative enactment with respect to the assertion of the
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fundamentality of educational values to political participation and a viablecivic culture is precisely the opposite to that urged by the proponents of
Serrano. The abolition of literacy tests for voting surely denigrates 40111
the persuasiveness of the rationale. In fact, is there not a hidden 0051
component in Serrano itself? Could not a court motivated by more sinister
values seize on the fundamentality of the interest in an educated citizenly
as the very basis for a "rational" legislative classification awarding rights Or
privileges to those who are properly educated over those who are not?

B. Standing: Who is Denied Equal Protection of the Laws?

The second conceptual problem with the equal protection argument of
Serrano lies in the analytical confusion as to the precise injury suffered
and the standing of each category ,.if plaintiff to complain of it. Althoup
these arc a lawyer's technical arguments, they are matters which go to the
heart of the equal protection claim, and therefore reqiiiire further
clarification.

Serrano purports to establish the principle 0,'Ia t if scl:, aol systei,f)
expenditures within a state reflect t'he disparate Lax bases avatiiable to we
various districts, the equal protectioaclause is violated, whether or not We
per capita expenditures per child acre identical. Jnstead of the
ized standards governing claims in past instances of a denial of ego'
protection, we see the use of an aggregate comparison. The denial of equal
protection, if any, lies with differences in district, not individual wealth'
What must be clarified is the arena of injury and the relationship of the
injury that is suffered to the particular remedy that is offered by the
court. What, in fact, is compelled? is this a taxpayer's case or 2 children'5
case? Or does it achieve its seemingly persuasive logic caly by a(
impermissible amalgamation of rationales takem from 2acii of these
independent areas?

Let us be precise about the st2kes involved in .re argument. if this surf
is really not at heart concerned with the character of the educatio0
received by children (which, by hypothesis it is not, because equal pef
child educational expenditures among districts will not foreclose the suit)
then the real thrust is inequality among taxpayers respecting the services
they receive. If this is the case, then this is not really a "fundankntai''
interest case at all, and there is nothing to limit the rationale to educatio0
as opposed to any other areas in which people might have an interest

in
state or local government expenditure: parks, housing, lighting, sanitation,
police protection, health services, and the like. If Serrano is concerned
with the quality of educational opportunity available to a child then wiry/
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does it allow a child who is in a district receiving equal expentiture to sue?
indeed, why does it allow a child to sue when he is living in a district
-wherein he receives a greater educational expenditure per capita than
children in another district?

Let us put the questions as a simple assertion. Each class of parties
seems to piggyback on the constitutional disabilities of which only the
other can properly complain. Only by joining plaintiffs and by having their
mutual presence impute some derivative form of standing so each other is
the injury associated with one even plausibly imputed( to and arguable bythe other. The '17jury to one lower educational (Reality- is associated
with the remedy belonging only to the other greater taliepayer equality.
Ironically, the court fails totally to discuss, this issue:. The .opinion of the
court. assumes itul each cause of action can permissibly incorporate the
counts and allegatiions of the other. This appears, however, to overlook a
glaring analyticsi hiatus. The taxayer should have no standing to raise the
issue of the guar! 'y of education., and therefore the fundamentality of the
educational intc.!::st should be irrelevant to him. It would_ also seem clear
that a child ottglIt not to have a demonstrable injury bas-,1 on the qualit
of the tax effort. at least if he is receiving equal educational expenditures.
The resolution ,1 this anomaly must await further discussion by the
proponents of . :en'ano. This is only one of the unret.:,..itived problems
inherent in moving to a standard of district rather than hidiividual wealth,
and aggregate ra:.1wr than particularized analysis.

V. Conclusion

From what 1.1as been said above, it should be apparent that ifSerrano is
to be follower, it constitutes an extension, not an application of existing
doctrines. Many scholars and laymen appear to have seized on Serrano asthe latest stick with which to beat the dog of an admittedly inequitable
system. That tactic, however, is at least slightly cynical, and indeed,
potentially dangerous as a principle for utilizing the court system.

This is not a lawyer's debate alone. Serrano has foreclosed important
areas of legislative policy-making, Ithas foreclosed many kinds of local
spending options,' 8 It also forecloses state constitutional amendment as
an avenue of reform. If school financing cases are decided on federal
constitutional grounds, then nothing can be done to restructure finances
by amending a state constitution. If the decision were reached on state
constitutional grounds, then the people of the state could choose the form
and package of their school aid without fear of violating an unreachable
constitutional provision.
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:The constraints under which all tax reforw, proposals have operated are
fairly obvious. The referendum An., the seeming unwillingness of the
Oreron electorate to accept a saLes tax all narrow the choices among
reform proposals. Taxpayers maY refuse to deliver on important
revenue demands. To the extent ,! Serrant) really mandates a level of
spending or particular type of Linancing scheme, it may simply be
unacceptable. The political consequt'nccs of this confrontation are weighty

and even explosive.
All of this critique having been affered, it is nonetheless clear that this

very necessary heal.-thy national debate would never have come about
without the Serrano decision and without the kind of effort that John
Coons evidences in his research and presentation. It is in the spirit of this
kind of inquiry and genuine concern that we have hint ru thank. It may
well be that the debate would never have occurred without him: it is clear
that his penetrating insights have illuminated the alternatives. For that
reason alone, he deserves our thanks and our respect.
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FOOTNOTES

1 5 Cal. 3d 584, 487 P. 2d 1241, 96 Cal. Rptr. 6011 .1.
2Office of Education, U.S. Department of Education &

WeLare, Equality of Educational Opportunity (1966). ILI. recent study on
inequality conducted by Christopher Jencks of (dr School of
Education appears to be a powerful confirmation of tip.

3No. l'..-18704-69 (Super, Ct. Hudson County, N.J., hit. 19, 1972).
4Several of the commentators seem to have misnintitnqood this point.

See, e.g.. Comment, "Equality of Education: Serrano I.,. Priest," 58 Va.
L. Rev. 161, 166 (1972).

5/1/ehinis v. Shapiro, 293 F. Supp. 327 (N.D. 111. 1968), Aff'd. Main.
sob nom. McInnis v. Ogilvie, 394 U.S. 322 (1969).

°McGowan v. Maryland, 366 U.S. 420, 426 (1961).
7/,indsle: v. Natural Carbonic Gas Co., 220 U.S. 61. 7S (191 I).
lisee. e.g.. Shapiro v. Thompson, 394 U.S. 618 (196.-',,
9 Korematsu v. United States, 323 U.S. 214 (1944). Since this case

involved Federal restrictions, not state action, its persuasiveness for equal
protection jurisprudence is only by analogy.

loHarper v. Virginia Bd. ofElections, 383 U.S. 663 (1966).
1 'Brown v. Bd. of Educ., 347 U.S. 483 (1954); Griffin v. County

School Bd., 377 U.S. 218 (1964). See Harper v. Virginia Bd. of Elections,
383 U.S. 663, 682 n.3 (1966) (Harlan, J., dissenting ); Cf., Loving v.
Virginia, 388 U.S. 1 (1967).

"Douglas v. California, 372 U.S. 353 (1963); Griffin v. Illinois, 351
U.S. 12 (1956).

13But Cf:, Skinner v. Oklahoma, 316 U.S. 535 (1942).
"See James v. Valtierra, 402 U.S. 137 (1971).
15See Dandridge v. Williams, 397 U.S. 471 (1970).
16The Serrano opinion asserts this view repeatedly. Professor Coons

finds an analogue in the values protected by the First Amendment,
however, legal authority supporting such a proposition appears non-
existent.

170ne answer is precisely to argue that there is no distinction. Some
proponents of Serrano argue that a whole range of municipal services
police protection, housing, sanitation services, and the like must now be
affirmatively mandated by the courts on the basis of equality of right. See
Wall Street Journa, Monday, March 13, 1972 p. 12, col. 2:
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"...Perhaps understandably, the lawyers closest to the
Serrano suits play Fawn talk of sweeping revisions in public
services.. The success of their litigation depends in good part on
a painstaking legal theory that education is something special

'a fundamental interest,' in constitutional parlance...Sonie
lawyers predict that if education is accepted as a fundamental
interest, other public services are bound to follow. But they
don't like to say it ourt loud. 'They want this to stick,' one
attorney says. 'You stress that education isn't like garbage. We
are playing a gars iere. You have to (in order) not to frighten
the Courts away' from a proposition tha!'s sound.' "

The principal problem lies not with the desirability of improving the
equity of access to needed services but with formulating standards of
judicial scrutiny which are meaningful, fair and manageable. Thus far only
one decision se-ms to indicate any judicial intrusion into this new political
thicket. See Hawkins r. Town of Shaw, 437 F. 2d 1286 (5th Cir. 1971),
aff'd en banc 40 U.S.L. Week 2671 (April 11, 1972).

Even here, however, it is possible to find the ratio decidendi of the case
in more traditional court-imposed requirements of affirmative action to
achieve compensatory justice in rectifying past instances of systematic
racial discrimination. Compare Griffin v. County School Rd., 377 U.S. 218
(1964). See also, Comment, "Hawkins v. Town of Shaw -r Equal
Protection and Municipal Services: A Small Leap for Minorities but a
Giant Leap for the Commentators," 1971 Utah L. Rev. 397.

18The McElroy Commission on Educational finance has recommended
a disparity of no greater than 10% among allowable additional revenues
raised by local district effort. However, the point may be moot. One may
well question whether Serrano will allow any -local district supplementary
revenues to be raised from the strictly local tax base.
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MORNING DISCUSSION PERIOD

Professor Coons: Taking into account a few of the points that
Professor Frohnmayer made so eloquently and so pungently, I'd like to
first talk about the fundamentality of education within the constitutional
argument and as a practical matter what effect calling it fundamental, or
something else. may have. There is an issue here that none of us has
referred to very clearly. The fundamentality question comes down to what
we call the "equal sewer" problem in one of its aspects. That is to say, if
education is a fundamental interest why not housing, sewers, police, fire,
etc.

Professor Frohnmayer verged on that, suggesting what a cataclysm of
judicial activity is involved in taking on fundamental questions, questions
as he put it of fundamental importance. Now I would like to diverge from
that and say the question of fundamentality in the constitutional mode is
not one of importance; or at least not of importance only. We have many
kinds of constitutionally protected interests whose special character
springs not necessarily from their importance, but from their specificity or
from some historical or other quality about them. Education is to be
distinguished from housing, fire, health services, etc. not simply by virtue
of its being important to the individual, but rather because it is an
intellectual interest, it is an intellectual right about which we are speaking
which ultimately is closely wedded to all we think about when we think
about the freedom of the mind. I won't go into this in detail, but it seems
to me that the argument for fundamentality ought to be cased in terms of
the imposition of the state on the student's mind and the opportunity of
the student to develop his mind through public education. We're talking
about his head and not about creature comforts. So that in some sense it
may be consitutionally more significant to be educated than to be alive.
Constitutionally significant, not because it's more important to you, but
because it has a special hook in into the first amendment.

It also has another hook into the political rights protected by the first
amendment. ProfessorFrohnmayer said, "Well you know the constitution
really only protects specific rights, we really ought to limit the equal
protection clause only to those specific rights." But I challenge him to find
in the constitution any specification to the right to vote. Certainly, the
court has gone so far now in protecting voting that it has become part of
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our constitutional system as a specially protected right. Now if voting
enjoys this protection, it seems to me that the rights of the mind, the right
to be a full-fledged and functioning citizen through education, may be
embraced by the same kinds of constitutional consideration that support
voting and support free speech and support the right to know, etc.

Now I gran` you that this is not a logical proposition; it is a
value-impregnated kind of idea, but that's what the first amendment and
that's what voting rights are all about. In a sense voting is so unimportant
to any individual that it really doesn't matter much whether he does it or
not. Just as Justice Learned Hand once said, "Voting is one of the least
important acts in my life." He didn't mean that voting, the democratic
system, was unimportant, but that he played so small a role, he never
decided anything. It was only thc mass that was relevant. In other words,
think that sheer importance is a subtle question. Constitutional im-
portance may be a different question.

Now as respects the standing question that's a very difficult and subtle
point that Professor Frolmmayer made so well, I will confound it even
further by suggesting that under the definition of the injured class in
Serrano one has to include the children of Beverly Hills. The injury is a
relative one, that is, one is always injured in relation to one who is richer
because of the richer person's access to tax resources, and there are richer
districts than Beverly Hills. Thus the poor children of Beverly, Hills are
being deprived by that standard. Now that's kind of incongruous. On the
other hand, the whole notion is one of relativity. That is, the state ought
not to create a system in which one group of its citizens has a state-created
advantage over others with respect to public education based on wealth.

Now looking at it that way, there is always injury to be defined in
relation to some other district above you until you have reached the
richest. Now tying that into the child and asking yourself whether its a

taxpayers' suit or whether it's a child's suit, I would suggest that for me
the most meaningful way to think about it is that the child is not asserting
a right to equality in spending at all, He's not saying that I have a right to
equal spending. Nor is he saying that if you give me equal spending that
I'm satisfied. He's saying that my right is really a political right because
education ought to be thought of as a political right. I share a right to
equal access of my political representatives to educational tax resources.
You ought not to create political entities which are incapacitated to
perform what you're going to do to me in making me a citizen. You want
me to be a citizen, you designed the system to make me a citizen, to
educate me, to make me functional, be a senator, whatever. You ought to
create a political system which does not make it inevitable that the voters
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who are my surrogates, my representatives, cannot have equal opportunity
to give me access to that kind of experience. So it is a political right that
we are talking about, a political right to education. And it is in this sense
that one can see that mere equality of spending may not satisfy the norm.

There is one other thing I would like to suggest about the rationality
question. It is true, I think, that the rationality formula, the constitution-
ality of irrationality as a test of equal protection or lack of equal
protection, is conceptionally applicable. It depends upon how you state
the purposes of the system. If you say the purposes of the system are to
provide equality of opportunity for children, clearly it does not do that.
The system is not carried out, the mechanism frustrates that purpose,
therefore it is irrational and therefore it is at fault. The trouble is it proves
too much pragmatically because that is the structure of all of our public
local services and no court is going to apply the rationality test to strike
down all local services. It must find another way, a respectable way
hopefully, and a judicially manageable way to get at this underlying
irrationality in another mode which limits the effect of the decision to
education, And I think that's proper. It should be limited. I think
education is different, as I've already said, from other kinds of public
services and that is to me; however, the most salient reason for avoiding
the rationality argument. The rationality argument will play a role, I think,
in certain kinds of litigation respecting wealth discrimination in education,
the textbook case that I told you about can be handled rather elegantly, I

think, under the rationality rubric without going into the fundamental
interest test, but we shall see.

Professor Frohnmayer: Just as Professor Coons' constitutional theol-
ogy is equal protection, I suppose mine is the First Amendment. Even so, I
still find difficulty in the tracing to the First Amendment of the kinds of
values on which the fundamentality of the interest in education is asserted
to rest. Doctrinally we are light years away from any solid support for that
conclusion.

Second, with respect to those rights which have been recognized
voting, for example there are several clear and tangible provisions in the

constitutional text itself. For example, art. I, g 2 and the Fourteenth,
Fifteenth, Ninteenth, Twenty-fourth and Twenty-six Amendments, to
support the conclusion that the right to the franchise is a fundamental part
of our political society. Education, at least from the point of view of the
positivist legal theory, can claim no such pedigree. With respect to the
issue of standing, the anomaly is that a child from a rich district or a child

46



from a district in which there is an above average per child expenditure can
still complain. Professor Coons explains the anomaly by virtue of what he
termed to be a "political right" the political right to education which
might not be provided by mere equality of dollars expenditure. My
problem with that proposition is that I simply don't know, in constitu-
tional terms, what it means. If doctrine is to be used to tell you how much
is too much, or where you can stop, or what framework for state
educational plans is constitutionally appropriate, I find the explosiveness
and the malleability in that doctrine to be very dangerous. This is the
thrust of my expressed disquiet with respect to the issue of "fundamental-
ity." Legislatures deserve clearer direction, and the Serrano doctrine can
never provide it as long as it espouses the "education is really a political
right" kind of rationale.

Mr. Winger: There is some talk of where the fundamental interest
comes from. Professor Coons says maybe the First Amendment and if you
want to tie it to the constitution that's where you probably would get it if
you get it anywhere in the constitution. I would suggest that one
alternative is to look to the state constitutions the state's recognition of
education as being a fundamental interest. Education is one of the few
services the state provides for in its constitution and this might be one way
a court can look at education and single it out and also put it within the
reach of legislative amendments that Professor Frohnnu.yer has men-
tioned; put it closer to the state in their power to amend this if the public
did not go along with the feeling that it was so fundamental.

Member of the Audience: I think Professor Coons pointed to the San
Francisco area and the leaders there who realize that the Serrano case
could be of monetary detriment to that school district. What was the
principle that they were trying to uphold?

Professor Coons: The question is why did the San Francisco unified
school district come in as an amicus curiae friend of the court to support
the plaintiffs in the Serrano case when San Francisco is a richer than
average district. There were several reasons. One is that while San
Francisco is above the average assessed valuation per pupil, the relevant
comparison is not the average but rather competing districts, such as
Hillsborough and Atherton and so on, where middle class citizens can
escape to lower taxes and higher spending.

In other words, much richer districts than San Francisco. It isn't simply
the average district with which they wish to compare themselves. I think,
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however. it is also true that in relative terms, again, cities see themselves as
sliding toward the average in many cases and San Francisco is looking to
the future and taking a longer view than simply the immediate fall out of a
decision like this. But thirdly, and more generally, it is my interpretation
that the school board ought to be prepared to engage in the; restructuring
of the total system simply as persons who see that ultimately it is to all of
our interests to have a fair and rational system. San Francisco is likely to
come out at least as well as it is now in a full legislative re-examination of
the question. They are not afraid to submit their special needs as a city to
the attention of the legislature. And that's true everywhere. I don't think
Charles Benson opposed Serrano as the director of the New York
Fleischmann Commission despite the fact that New York City was going
to seem to lose in the short run. Ultimately one has to rationalize that
System of chaotic privilege and disadvantage, and New York City can be
taken care of in the political redefinition that's coming if Serrano survives.

Member of the Audience: It is not very clear to me whether the Serrano
decision extends to capital construction.

Professor Coons: I think it world extend to capital construction
perhaps as we lawyers say a fortiori because in few states and certainly not
in California is there any substantial state subsidy for capital improve-
ments. Now clearly in this constitutional norm there has to be a definition
of education so that there may be tinkering along the boundaries by
school districts or municipalities to figure out how they can exclude
swimming pools from education and put them on the municipal property
tax separately, if you're in a rich district, or how to bring in police, if
you're in a poor district that's power equalized. It's bound to be a matter
of definition. But I think the historic pattern of definition of education in
the state is what the court is likely to apply and we'll have to deal with
these kinds of less important but interesting issues as we go along.

Member of the Audience: I was wondering if Professor Coons would
care to speculate on the opportunity that appears to be presented by the
legiblanon which you were speaking about. Could you suggest for our
consideracion particular forms of school governance which would be
different from the present kind of school board governance?

Professor Coons: The potential patterns of governance are many so I'll

just try to say something that will deal with what I think is sort of the
middle kind of opportunity rather than deal with everything. Suppose that
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you look at it from the point of view of the people who wish to have
so-called community control. That is, the Ocean Hill-Brownsville experi-
ment in New York, or something analogous to it, where neighborhoods in
large cities wish to express their special qualities, whatever they may be.
They wish to have an identity which is expressed through power over
schools. Serrano may have, if it survives, some application here because
since power equalizing systems would become politically imaginable, you
can think of Ocean Hill-Brownsville as an economically viable school
district. That is to say, what would not be absurd, that is the creation of
an inner-city, independent, small neighborhood school district absurd
because it has no tax base and is broke constantly, would now become
quite plausible through giving the citizens of that narrowly defined
geographical area an opportunity to express their educational interests
through self-imposed taxation subsidized in the way that I described
before. Tnat is, for any given tax rate you get the same output, it's the rate
that counts, not your wealth that counts. And so, in a sense, the historic
movement for consolidation of school districts which had as one of its
objects the Serrano kind of result, that is equalizing of the tax bases, now
could be inverted or reversed so as to provide more fragmentation in the
name of local control and autonomy.

Now at the same time, probably not so much in Oregon, 1 guess,
because of the less exaggerated character of your minority problems, but
in other states that kind of opportunity may be coupled with real
integration problems, because the more that you fragment school districts
geographically the less you make possible social integration as in the
current Detroit or Richmond plans. That kind of model that 1 just
described is a political-geographical model in which people vote on how
much to spend and on how to run their -schools within the limits that the
legislature gives them. In that kind of model you have winners and losers.
That is to say, majorities in the school district decide school policies on
spending, on style. That troubles some people. It orings back to me what I
call the third problem in public finance in public education, that is choice
and freedom.

There is another model of, community control which has as its focus a
different community, what I would call the community of interest rather
than the community of geography, in which people cluster not by their
neighborhood but by the style of education which they want but cannot
have unless they are suffic:ently affluent to afford it. It is possible, in
other words, to give families the capacity to choose their style of
education through a well designed voucher system. It's really too
complicated to spend any more time on here, but if any of you should
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happen to be interested in notions of apparatus for fair control of such a
system so as to prevent impositic,9 on the poor, minorities, so on. I would
recommend to you a book c:211:(1 Family Choice in Education by Steven
Sinzannan and myself. Wish hy the Institute for Government Studies
at the University of California, ise ley.

Member of the Audience: Professor Coons, I wonder if you could
explain in more detail the path of this power equalizing formula, how it
would work, in particular with reference to people of low i.icomes vs.
people of high incomes?

Professor Coons: Well, in terms of detail 1 suppose that you have a lot
of choices in terms of apparatus. Some of you may not have been here but
a simple example of this is suppose a S600 state flat giant to start with.
Further assume that the $600 comes from a statewide property tax of,
let's suppose, 20 mas, 2 percent. On top of that the state says to the
district, you can have more if you want it but you can only have it
according to this formula: for every mil, you get to spend another S25.
Now suppose we take poor district X, which wants to spend S1200. That
would mean it would have to add 24 mils-24 times 2S is $600. That plus
the basic rate of 20 mils ($600) would make $1200. So they would add 24
mils to the local tax rate, ma ..ing their tax rate 44 mils. Understand that
the number of mils is totally arbitrary. Don't panic if that sounds awful in
Oregonian terms, because as you know these things depend upon the
.assessment rate, the divisorhow many times you split it before you use
the number at the bottom to apply the brake to and so on. This is a
hypothetical example. The point is that the districts do get this option.

Now where does the money come from to supplement the poor
districts that can't raise $25 with each mil. That's an important question.
You could have a highly regressive tax to support that subsidy so that in
part you would be taking away from the poor people what yogi would be
giving back to the poor districts, and as Mr. Kirkpatrick and Professor
Frohnmayer pointed out you may have rich people living ,in poor districts.
So I'm coming back to the second part of your question ultimately. I
think perhaps I would recommend that if you were going to power
equalize in this fashion, that you use a local income tax becrtuse the
income tax tends to be somewhat more progressive I think. Though it
depends upon how the property tax is rigged too. The one way to make
this more progressive is to use a local surtax. That is to give every school
district the opportunity through referenda to add on to the $600 through
a locally chosen imposition, surtax, on their income tax. That is a fairly
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progressive way to to do itprogressive with respect to poor people as well
as poor districts. I would think that would be a much more reasonable way
to do it. The reason we use the property tax example ordinarily is that is
the historic way to do it. politically it may be more likely in some states
than others. Now Kansas has thought of doing it with a combination. They
add a combination of local property tax and locally chosen surtax on their
income tax. Minnesota is the same thing.

'Nov as far as its effect on the poor, what can I say? The Serrano result
as has been indicated clearly does not help poor people living in rich
distziets. One is depending in some measure upon the legislature pr
a system which will be uniformly fair i?.ther than one which is now a
mosaic of disadvantage and privilege. But is is clear, I think, that poor
children living in poor districts represent a very substantial part of the
poor who are now among us and someday soon we are likely to know a lot
more about it. That is, we will know where they live from the 1970 census
and can make more keen and much clearer judgments about how one
would go about taking out of a new system any special imposition or
disadvantage on the poor.

Member of the Audience: I am unsur ,vhat goes into determining
what is a rich district and what is a poor district. What if a district area has
other sources of revenue than a property tax?

Mr. Winger: Your problem goes to the municipal overburden that Mr.
Coons referred to in explaining that many of the large urban centers have
all those sewer taxes and other taxes that they have to consider. I think
this is one of the problems with Serranc, it doesn't really address itseif to
that one problem. It distinguishes away these other public services and
says that the holding only goes to education finance. The income factors
operate the same just inversely to the other one, the different tax' urdens
that the areas have. The forest revenue is just one example, there are many
others that the statutes in Oregon provide for and any revision of the
financing of schools will have to take into account these monies coming in
and reallocate them somewhere else rather than to schools. Federal money
from forest revenues can just as easily be given to the counties as they are
now, but earmarked for other services to relieve some of this municipal
overburden.

Professor Coons: I would say that with respect to federal forest
monies, if they are given simply chaotically, that doesn't violate the
Serrano rule. It may violate the rationality rule, 1 don't know. There
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would be nothing in the Serrano principle to forbid the spinning of a

wheel in order to give out the same number of dollars that are now given
to districts. That is, you could have districts that are going to be high
spending districts and low spending district., chosen at random by luck
say pull them out of the hat. There's nothing in Serrano that prevents that.
Ther::'s nothing in Serrano, incidentally, which even requires public
education, so that one answer may be to abolish public education. But to
be more specific about the question with respect to assessed valuation per
pupil, what you have that you don't have in the other cases, the anomolies
of income and so on, is a state-created measure.

The state has defined the system, the state has said this is a system for
purchasing goods and services called education and we will impower
sub-units of government called school districts to do this. We win now
rich districts and we will have poor districts by the following defini-
tion: assessed valuation per pupil. In the language of de facto and de jure,
this is somewhere toward the de jure spectrum, that is if you had a fair
sy.:.t.mi of property wealth, tax tesource distribution among districts, but if
you had a less than uniform distribution of income it would be quite fair
for the state to say, "We didn't make the people poor; we make all the
districts equal; so if there is any discrimination among districts whatsoever
it is purely de facto." The court may then say we're not here to correct
.'very imbalance or every injustice that nature has visited upon man but
)iity those injustices which are state-created, Now that's lawyers talk but it
sometimes makes a difference in outcomes of cases.

Member of the Audi: nee: To go back to the power equalization
I assume this is your device to allow individual school districts to

errich their programs. If there are no limitations upon your power
0,111:01i.ii,.)n what is to prevent in later years different districts being
identified as districts which have greater commitment to education than
other districts are willing to pay for and thus propound the same inequities
that we ale Dying to cure now?

Professor Coons: I think districts would become identified as high
spending districts and low spending districts, in any case their spending
would not be related to their wealth because for every imposition of a new
tax they can only spend whatever the legislature has defined in the
formula 3s the outcome of another mil's imposition. For instance, for
every mil, they can only spend $25. In a sense, that's the whole point of
having that kind of system of local add-ons, to let people make different
choices of how they feel about education; so that one district says yes we
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are a high spending district on education which means that well have less
in parks, but another district will say that we're low spending because we
are very park-oriented or library-oriented or police, fire, and so on. or we
just liketo keep more in our own pockets zo buy televisions or booze.

Mr. Kirkpatrick: I just wanted to make a brief response to one of the
questions. Here's the difficulty I have with the Serrano theory: the
Serrano theory is that a state in discharging its educational thligal-ion
cannot do so by dividing the state into school districts and ha.'ina, the
wealth of the education provided to children in different school districts
be dependent upon the amount of real estate per pupil in those ss;11001
districts. That's unfair to those children. Is it any more fair from the point
of view of the school children to have the state divided up into school
districts where maybe the financial resources are equal but one child
happens to have the misfortune of being born in a school district that
doesn't value education very much? Maybe the people in that school
district aren't well educated themselves or they don't want to pay as much
for education or don't value it. From the point of view of that child he's
being just as much discriminated against, is getting less of an educational
opportunity himself by virtue of being in a certain school district where
the priorities are not in favor of education, as compared to some child who
is out in the suburbs with professional people who are willing to pay a very
high amount to educate him. Looking at this issue from the point of view
of the child. I think it's just as discriminatory to divide up on these other
factors as it is on the wealth factor that Serrano forbids.
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SERRANO AND STATE LEGISLATURES:
ISSUES OF EQUALITY, QUALITY. AM) HOUSEHOLn Mir F.

Charles S. Benson

In Serrahu and related cases, the courts have handed state legislatures a
prickly issue. Legislators, soil would appear, must find a way to remove
wealth discrimination in education, but they are not in agreement on what
constitutes that form of inequity. They are charged to produce reform
while being constrained by one group or another to preserve rights of
local districts to determine the size of their budgets, to protect the state's
own budget, and to maintain a proper rate of advance in quality of
schooling. Since control of education is frequently a strongly divided and
emotionally charged issue in state government, Serrano has naturally
aroused great interest.

For all their faults and shortcomings, the systems of state-local finance
of educational services are possibly the most thoroughly worked out
arrangements in the field of intergovernmental relations the country has
seen. Yet, Senor,' pointed out a major ind long-ned,eted (but by no
means undiscovered) flaw in those systems, and it has brought instant
rethinking of the way we pay for our second largest public function. As
one might suspect, instant rethinking is proving inadequate to require-
ments of analysis. What i can do in this paper is to lay out a kind of
agenda of research on the issues raised by Serrano. If this sounds unduly
complicated or pretentious, let me plead complexity of the service, the
depth of its involvement in the futures of households in our land
(considered both as individual households and as the collectivity of such),
and the diversity of household tastes vis a vis educational services. i group
my comments under three headings: equality, quality, and household
choice.

I. Equality.

As far as is presently known, there arc only four kinds of actions
with allowance for combinations of features from the four that state
legislatures may take to satisfy the Serrano criterion that "quality of
education shall not be a function of local wealth." These are reform of the
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foundation prog:-,ti plan, district power equalizing, full state funding. and
family power equalizing. (There is. of course, a fifth. namely closing down
the state system of public schools; I exclude this as primie facie
unrealistic.) Let us take these p.3ssibilitiF::,) 'ere

efurrr Foundation V.irograro fkan. "ille foundation ;-7('7.THI. plan
is what most states use now. That it fm, r' ...\)ne.. i-n the
i!C,"Ty '..iew is obvic...) ;rum the Serrano decision. What is it and
wily has it not been working right? The basic ideas are these The state
establishes a certain level of expenditure per student per year, call it S500.
as the cost of an adequate, i.e., "foundation" program of schooling. This is
a statewide figure. It also establishes a local tax rate to represent the
proper contribution of school districts toward meeting the necessary costs
of educational services. If any district levies school taxes at the stated rate
and is still unable to provide a budget equal, say, to 5500 a student, the
state makes up the difference, In theory, the local contribution rate is
determined as that rate which would meet the costs of the foundation
program in the richest district of the state. It follows that the richest
district receives no state grant for education at all, while every other
district is able to provide itself with adequate education at no higher tax
rate than what is required in the richest district.

The founr'ltion program pans in use ui.roughout the United States arc
bastard versions .of the simple idea so expressed. Briefly put, the practice
departs from the ideal in three respects. The local contribution rate.
which, after all, is not a mandatory statewide school property tax. only a
computational rate for determining state education grants, is set at a
notably higher level than that which would be required to raise the costs
of the foundation program in the richest district. The reason is to place
more of the costs of education on the localities and less on the state. The
result is that rich districts can provide themselves with educational
expenditures at foundation program levels at lower rates of local tax than
poor districts. The second inequity is found in the fact that the foundation
program amount, calculated on a per student basis, is generally lower than
what most districts seek to spend and is notably lower than what should
be spent in poor neighborhoods to recognize differences in "capital
embodiment' of students. When a district spends at a rate higher than
foundation program amount, its tax rate for the extra expenditure is
determined strictly by local assessed valuation per student. Clearly, poor
districts will be forced to meet any extra expenditures at higher tax rates
than rich. The third kind of inequity is found in the practice of the state's
giving to rich districts a fixed, minimum grant per student, without regard
to their degree of affluence. These three defects combined to produce the
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11(); rltrni ' districts

:o ai LAI 1 cal rates To finance meager programs of
elloo::ng. while rich districts enjoy two benefits: low school tax rates and

expensive school programs.
The foundation program plan can be fixed up but, unfortunately for its

advocates, it is an expensive plan to repair. First off, the foar.dation
program amount must be raised upward to a point where courts would
agree that expenditures in excess were clearly luxurious ir the of'

non-productive and wher(-; so few districts would undertake to spend
at those levels that an argument de minimus might prevail. FurtIn.r. this
high level of the foundation program expenditure would have to he made
mandatory. Next, the local contribution rate would necessarily become a
statewide school property tax, at least in those states where minimum
state grants per student are a constitutional matter. I assiime that
constitutional revisions are, for the sake of arguniel.t, not in order
Cloarly we !ie'7e 1177qt a educational
ey+enditore. an increase to bring all districts up close to what the high
spending ones are now paying out. These high spending districts are
predominantly rich suburbar, disWcts. This effort must 'be stronger in
revising the foundation program plan than in the adoption of full state
funding. for the latter, though not the former, implies that the state puts a
lid on what rich districts can spend. The courts. I believe, would take such

state control of the upper limit of expenditure into account n judging
what we might call the "dynamics of equit..." Ilence. they ,old require

less "leveling up" under full state funding than under revision of the
foundation program plan.

It is true that the state might hold its own contribution down by setting
the statewide school property tax at a high level. However, this is not a
Nod time to force localities to make more ir'-ensive use of a higher
unpopular levy. I conclude that reform of the foundation program plan is
not a likely prospect for most states. Its prospects improve, though, as a
given state previously has managed to reduce the number of school
districts to a small number, for consolidation of school districts serves to
reduce inter-district differences in local taxable resources. These differ-
ences, still wide in many states, are the root cause of the Serrano decision.

b. District Power Equalizing. As a simplified version of the "percent-
age-equalizing grant," long used in England to finance educational services,

it has been proposed that a plain, i.e., a "one-io-one," relationship
between local school tax rates and expenditure per student per year be
established by state governments. This relation is called district power
equalizing. and it might take the following form:
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;.:(Local School Tax. Rate
S 0:2

Air m

S 500
1.50 600
1.75 800
2.00 900
2.25 1.1)00
2.50 00

1.300

This plan is said to remove tile influence of local wealth on quality of
education. Would that life were :0 simple!

The California Supreme Court declined to enter the game of definint.
local wealth. Property Rax base includes large amounts of commercial.
industrial, and mineral holdings as well as residences. School districts can
be rich in assessed valuation per student and poor in average household
income. Literal adoption of a schedule such as the above district power
equalizing plan could force a redistribution of income from poor
households to rich. This would happen as local tax rates rose in those
industrial tax havens inhabited by poor people and fell in middle class
districts that had no commercial or industrial property in their tax base. (I
am assuming that it is impossible to counteract fully such tax rate changes
by short-run manipulations of school budgets.) It is also likely that school
tax rates would rise in many of the largir cities and big cities have many
poor residents. One may say that poorer households so adversely affected
had been enjoying an unfair advantage all along and that justice was finally
catching up with then. However, I think most poeple would hold that
such a shift of resources from poor to rich households would be bad
policy.

In a sample of eight major counties of California, we estimate that
approximately 30 percent of poor families in those counties reside in
property-rich school districts, districts rich enough to see their property
taxes for schools increased under district power equalizing. Further,
roughly a third of these poor families that face rises in tax rates would
look forward to large increases, i.e., increases of over $3,00 per $100 of
assessed valuation (the average school tax rate in California is slightly less
than 55.00 per 5100 of assessed valuation),
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acre at._ several )ways to rrieJerate this bad effect of district powc
411;*.zing. One is to have the schedule of tax rates and school

,':1.%:nditlires so designed that a lane amount of Illonc noks into schools
irons increases in yields of broad-based stale tax instruments. That is. sate

schools would be increased handsomely . Yet. the leaSOTIS Hoar
,q)1,2 st. district 7)()cr "ins as a vanila.:;_: Solltlt !Cm tv tt'2!:_ccrra7/0

malt no large increase in state government revenue is necessaril
when a district power equalizing plan is adopted. This is what

ni.J:es district power equalizing different from reform of the foundation
program plan.

'\ second possibility to moderate the wrong kind of redistribution of
income is to split the property tax role by taxing industrial and
contrnerjal properties on a statewide basis and, correspr,ndi4,1y, bN
leaving c:nly residential properly .;is the measut, 1)c:..d wealth. This is
ecm,inutionally possible in New York, but it is probably not in California.
Assume 'dial it became c:ristitutionally permissible in California, and then
take the case discussed this morning of Emeryville, the place with all the
smog, factory dirt. etc., and a small number of very poor households. The
local ability of Emeryville under thi, plan would be measured by the
residential values of these poor people that live in Emeryville and
industrial and commercial property would become irrelevant to determin-
ing the flow of state school money to any given scl.:),)1 district.

A still more interesting possibility is to use average household income in
school districts as the measure of local wealth in the district power
equalizing. schedule. The amount of money that a local district would raise
for schools would thus Come to depend on two variables: average
household income and the expenditure per student chosen by the local
residents. It would still be possible indeed I would say preferable for
the money actually to be raised by a levy on residential property. A given
household's school bill would then be a function of three variables:
average household income of the district, school expenditure level. and
assessed valuation of the given household's residential property. Clearly, it
would pay to be a rich man in a poor town, in terms of school ix: bill!
Similarly, poor households in a rich town could be somewhat oppressed.
To relate school expenditures to individual household incomes in a closer
manner under district power equalizing would require, I believe, identifica-
tion of students to households by assigning social security numbers to
students,

However, possibly the fairest and best solution to this problem is to
adopt the kind of "circuit breaker" tax relief plan recently passed by the
Oregon legislatur, This provides relief from onerous tax burdens in a
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manner that takes account of the income situation of a given household.
Ideally, the plan would apply to all households without regard to the age
of its head and it would apply to renters as well as homeowners. Such a
proposal was made in June 1971, to the Senate Select Committee on
School District Finance. California. by the Committee's consultants.

Let us now turn to other topics. There are serious technical problems
about what ,:ducational expenditures (e.g.. operating, construction. debt
service. etc.) should be treated in a district power equalizing way. but it is
not necessary to enter that thicket in this paper. Another problem,
however. must be mentioned. I had previously thought that district power
equalizing in actual practice meant placing a lid, quite an absolute lid, on
district spending per student. That is. I had assumed that state govern-
ments would be unwilling to give districts a "blank check- to advance
expenditures to whatever extent they wished, in face of the fact that some
districts, not necessarily those of poorest households, might he receiving
90 cents for each school dollar spent from state sources. If the state
governments thus were seen as unwilling to share educational costs with
districts without limit of expenditure, then clearly an upper limit on
expenditure is required otherwise, one remains in violation of the
Serrano principle. I am happy to report that this problem seems to have
been overcome. The device is to use a nonlinear, convex function to
represent the relation between expenditures per student and local tax rates
(see Diagram D. At each kink in the function, a new relation between
expenditures and tax rates is established, such that a lesser rise in

expenditure is permitted for any given increase in tax rates. One would
expect districts to settle into the various kinks of the function. and this
Itself is a help in predicting costs of various district power equalizing
schemes to the state government.

District power equalizing is ordinarily thought to apply to educational
services only. It is proper to assume that certain other local services, such
as libraries, health, lowcost housing, and recreation, are complementary to
provision of education. What district power equalizing does is to change
radically the relative price relationships among local public services,
viewing tax rates vis a vis unit expenditures as prices. For districts which
enjoy a school tta rate cut, e.g., districts poor in assessed valuation per
student, these complementary services would be made more dear, again
speaking in terms of relative prices. The opposite would happen in districts
of high assessed valuation per student. This is a problem worth exploring,
but I do not know that a thorough investigation has yet been launched.

c. Full State Funding. This plan is based on the idea that educational
opportunities as measured by school expenditures should not be a
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DIAGRAM I
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function of the educational tastes of one's neighbors nor of the wealth
either. Hence, the state becomes the agency to provide all the money for
schools School budgets rise. but only as state funds for edu- :ion are
voted uovard by legislatures, with the single exception that budgets mitt
also rise as the federal government increased the level of its school suppori.
This loss of power of the local district to balance its budget is regarded as
detrimental to educational progress by many school board members, etc..
but the plan has strong backers in such states as New York and Maryland.

On the revenue side, a full state funding plan commonly incorporates.a
statewide property tax for schools. Because short-run changes in property
tax rates can produce major windfall gains and losses and because at least
some of these gains and losses are thought to be deleterious to social
welfare, it is usually recommended that the statewide property tax be
implemented over a period of, say, five years. The New York plan also
included a recommendation for property tax relief of the "circuit breaker"
type. mentioned above. Specifically, it was proposed that anyone who
paid over ten percent of state taxable income in school property tax
receives a rebate. Twenty percent of annual rental payment was deemed to
be national school property tax payments. Since state taxable income in
New York is defined as adjusted gross income less exemptions and
deductions, this proposal does gratifying things from the point of view of
those who believe we should take positive steps toward redistributing
income. This can be seen easily in considering rebate possibilities for a

family of four persons which has an annual income of 54,000. The relief
applies regardless of whether the household lives in its own house or in a
rented apartment.

On the distribution side, full state funding plans ordinarily provide for
some degree of leveling up of expenditures in low expenditure districts.
They also normally include a weighting for students who have some kind
of learning disadvantage. There is an interesting policy choice as to
whether to regulate this weighting by a household income measure or by
student test scores. Let us consider the latter device first.

Use of tests as the distribution criterion is subject to a charge that one
creates a negative incentive for school performance the poorer the
students do, the more money comes into the school. The proper response
to this charge, it seems to me, is that distributions to elementary schools
should be based on an early test, a test, indeed, of readiness to learn, and
the distribution to secondary schools should be based on a test
administered just as students are to enter those institutions. For the
negative incentive to operate, then, it is necessary to assure collusion of
elementary and secondary teachers. As secondary teachers would be
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unable to shift any part of their financial gain into elementary schools it is
difficult to sce how elementary teachers t'ould be persuaded to play the
game. Furthermore, on a statewide basis, the use of an income measure,
even, is not free from native incentive effects. In the last resort, one
gist trust the professionaNan of teachers.

Test scores may be written as: MA = f(GP, EN),
where MA is measured achievement, GP is genetic potential, and EN is
environment. It is easily seen that the use of test scores obscures the factor
of genetic potential. Advocates of an income measure would hold that
special state grants should compensate low-income students for embodied
capital that middle-class students acouire through their environmental
beginnings. The problem may be illustrated by the following example.
Suppose there is a youth of high genetic potential who has grown up in a
poor neighborhood. Assume that his environment represents a disadvan-
tage in his educational performance. Assume further that because of his
high genetic potential, he is able to overcome his environment to the
extent tnat he obtains a middle score on a readiness test or, say, on an
achievement test. If we are using test scores to identify need for special
help, he would probably not urn an extra grant and would not receive
assistance to help him realize his high potential. By an income measure for
distribution of grants, however, he would be eligible for extra services and
his chances of realizing his potential would be improved.

Yet, as we have just illustrated, the use of the income measure would
distribute the special funds over a broad group of students as measured by
their current academic performance. The youth of our example could not
be described as an educational failure. So the choice as between the test
score criterion and the income criterion calls for a definition of objectives.
If one is concerned with establishing policies to help schools overcome
abject educational failure, then one might want to use test scores to
concentrate the money just on youth who are identified as persons
strongly failure-prone. If one is concerned with releasing academic
potential of the whole set of ycuths who grow up in poor neighborhoods,
then one might want to use the income measure.

However, it is possible to make a convincing argument that educational
failure had best be overcome by assuring that students are provided an
adequate standard of nutritional, health, housing, and recreational services.
Concentration on within-school academic services may not be cost-
effective nor even, possibly, effectiVe at all (within the span of years a
human being is going to spend in attending a school). Unfortunately for
the use of tests as the.grant distribution criterion, that criterion appears to
demandon the surface at leastthat the extra resources for
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educational disadvantaged be kept within the schools. The income measure
viewed as an "equalizing of capital embodiment scheme" might offer
greater latitude in spending funds of services supplementary to the
educational program. I think this is an advantage for the income measure.
But lastly, it should be pointed out that the income measure seems to
imply that the blame for educational failure rests on the home. I prefer the
likely connotation of the test score measure that schools aie fairing to
provide services compatible with the cultural backgrounds of the students
they enroll and (at a given point of time) their readiness to learn.

One additional observation about full state funding is in order, I

believe. The plan will probabiy work best if states strengthen their regional
educational offices, to the end that highcost services and services
susceptible to economies of scale are provided -co districts as "aid in kind."
At the least, this approach lessens the requirement on the state to make
close judgments about how much money the different districts require,
and such judgments are always difficult to make when dealing with
services like education.

Now I would like to make a personal assessment of why the
Fleischmann Commission went to the full state funding recommendation.
It is a strong recommendation in that there is an absolute lid placed on
school district spending: there is not local optional add-on of 10% or
otherwise, such as is recommended by the Advisory Commission on
Intergovernmental Relations. It sounds paradoxical but I think the reason
for the strong recommendation is past success in education finance. New
York is the state that first developed the foundation program plan and
spread the idea across the United States. New York.State in 1962 adopted
a percentage equalizing plan (in other words they had a kind of district
power equalizing scheme 10 years ago). New York State from state sources
provides half of school expenditures and New York State has the highest
school expenditures of any continental state. New York State from state
sources provides more money per student per year than many districts
spend in total (per student). Given all this, the Commission looked at the
results, namely, those same kinds of inequities described in the Serrano
decision, and they simply gave up. They said we don't think that further
manipulation of these old kinds of arrangements as between the state and
localities are going to help us overcome the problem that the Serrano
decision referred to. They were on this track I might say from the
beginning and this meant that they were going this way a full year before
the Serrano decision. That is what I mean when I say I think it was success
in education finance that New York State by conventional standards, of
course juxtaposed on a rather harsh view of the results so far obtained
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that pushed them to the rather extreme recommendation on full state
funding.

d. Family Power Equalizing. This is the privatization approach as
developed by Professor John Coons of the University of California. Under
this plan, each household, in effect, becomes its own school district and
makes choices about which schools, publicly or privately administered,
that it wishes its children to attend. Family power equalizing proposes that
grants to households be arranged so that families of quite different levels
of income are enabled to exercise educational criteria, as distinct from cost
Criteria in makiv,s their choices. Poor families as well as rich thus are
enabled to choose. expensive schools, if they so wish, at roughly the same
relative costs to tlu.' household budget.

Under one version of family power equalizing advanced by Professor
Coons, there might be four categories of elementary schools, spending
$500. $800, $1,100, and $1,400 per student per year respectively. A
family of income $5,000 per year might be required to pay 4.0 percent of
its income to enroll its children (all of them) in the $500 school and 5,5
percent of its income to enroll them in the most expensive one, i.e., the
$1,400 per year expenditure school. A richer family, one having an
income, say, of $15,000 a Year, might be required to pay 3.0 percent of its
income for the cheapest school and 8.0 percent for the dearest. School tax
rate would be a function of quality of school chosen and household
income, The same arrangement would apply at the secondary level and
both public and approved private institutions would be covered. .

The plan's strength is that it provides for the first time a substantial
measure of choice in education for poor families approximately the
same degree of choice that wealthy families have always possessed. At the
same time these are critics who contend that the exercise of powers of
choice in education would lead us in anti-social directions, and that too
much racial, religious, and political separatism in educational institutions
might emerge.

II. Quality of Education.

Just as the California Supreme Court. did not explore definitions of
"local wealth" neither did it pursue the question of "quality of
education." It took it for granted that quality was sufficiently related to
dollars to expenditure per student that the matter could be left at that
point. This is not entirely satisfactory. Measurement of quality of
education is admittedly difficult, but the first. thing to recognize is that
there are different meanings to the term. For the middle class resident of
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the suburbs, an essential element of quality of schools is whether they
prepare his child with skills to obtain admission to a good college or
university and a set of attitudes that will prize that accomplislunent. Of
course, the suburbanite may want much more, but unless college-going is
achieved the other good features of quality education cannot compensate.
To take another extreme, a household in a poor neighborhood in the inner
city may define quality in terms of two:way busing, because he may feel

the primary need of his and other children is shared experience in order
that the deep divisions that pain our country may begin to be healed.
These alternative definitions of quality are not separable. Two-way busing
clearly involves the suburbanite as well as the resident of the inner city, As
long as the incentive structure in American education is progressively to
remove the talented teacher from working with students in the low-ability
tracks of schools in poor neighbors to teaching high-ability students in rich
suburbs, the suburbanite's definition of quality impinges on the child of
the inner city.

But like the court, we cannot enter into such complexities and must
try to deal with a simpler question: what are the likely effects of Serrano
on the rate of advance of educational spending? IvI, general conclusion is
that the rate of advance in spending will be dampened.

Let us recall that reform of the foundation program plan appears not to
be a viable response to Serrano because of the high initial cost of achieving
that reform. Think now of the full state funding option. The rate of
advance in spending would be determined essentially by the actions of
state legislatures, as we cannot expect the federal government to move
strongly into educational finance in the near future. Tax instruments in
common use by state governments are not highly income-elastic; yet, state
governments are grievously affected by inflationary rises in costs and, so
far at least, the federal government has appeared to be neither willing, or if
willing, then able, to control-inflation. Increases in rates of state taxes arc
notoriously risky for members of state legislatures to vote for. It is known
that the backlog of state requirement, whether in mental health, prison
reform, welfare, medicare, or ecological concerns, is enormous. Pressures
for expansion of higher education are formidable. The outlook for
substantial rises in grants for schools is not bright. But the essential point
is this: when one moves to state financing, one loses the dynamic force
of competition of the small district's expenditures against another. The
operation of the demonstration effect is gone, and we shall no longer see a
ratcheting up of educational funds through local competition to take care
of one's own children.
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It :;tight be argued that district power equalizing, which is a viable
response to Serrano, will preserve all the features of local competition to
spend that I have just alluded to. I think this is not a correct view of
district power equalizing. The old system of the foundation program plan
gave deliberate advantage, inter alia, to districts of rich households. This,
after all, is what Serrano is all about. These rich households were looked
upon to set expenditure standards toward which the only-slightly-lessrich
districts could look up to and so on down the chain of wealth. Can one
any longer rely upon these districts of rich households to set high
expenditure standards as they have in the past? I fear not. Consider the
case of Beverly Hills, The town is inhabited by households of moderate age

otherwise one cannot expect such a clustering of richness. Even among
households with school age .children, one finds a certain proportion that
makes tif:e of private schools. It follows that the number of Beverly Hills'
residents with children in the public schools is a minority, Will the
majority be willing to spend at uncommonly high levels in schools when to
do so they must place upon themselves the highest tax rate in the state? I

think not.
It is quite difficult to imagine what would happen to expenditure levels

if a family power equalizing scheme were to be adopted. Households
would be in a position of selecting among a range of price options in
education much as they select among a range of price options in buying,
say, an automobile, There is one peculiarity added, however: the price
one would pay for education of a given quality would rise not only
through the force of inflation but as one's own income rose. Income.
elasticity of demand for educational services would need to be quite high
if such a price system could sustain a secular advance in level of education
spending per student.

111, The Issue of Household Choice.

It is reasonable to say that many people in this country would like to
exercise a greater degree of choice about the types of educational services

they consume than presently they are able to do. The resident of a poor
neighborhood in the inner city faces a compulsory attendance law in
schooling such that he has no choice but to enroll his child in the single
school of his given attendance area. This school may be an institution in
which a majority of the students are failing abjectly in their studies and in
which a substantial minority are on hard drugs. The resident may
justifiably feel that the law of the land demands he "kill his child." At the
same time, numbers of suburban students find the school atmosphere rigid
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and intellectually stultifying and seek to enroll themselves in the new
breed of "alternative schools."

It seems to me that choice in education carries a price. The price posed
by family power equalizing is stratification of schools on racial, ethnic,
and political grounds. Either this is the real price or family power
equalizing is not providing the degree of choice its advocates claim for it. I
believe the price in this instance is too high.

I think what we need to find is means of choice within the public
sector, where the price can be limited to a student's being willing to invest
extra time and effort to achieve a more stimulating atmosphere and to
have the opportunity to engage himself in special studies. The regional
authorities mentioned above would be well suited to provide supple-
mentary services at least in the afternoons, evenings, weekends, and
summers. These services could be regulated mainly by student demand.
Since the regional institutions would serve a large number of students,
economies of scale would allow highly specialized courses to be offered.

I do not suggest this, of course, to be a proper solution for the
aggrieved parent of the inner city. On this problem, I support the approach
of yet-to-be-passed bills in the California Legislature which would provide
to the parent of a child in any inner-city school that was failing to meet
acceptable academic standards, a substantial amount of money to find an
alternative educational program for his child, either in the public or the
private sector. Here the price of choice is public dollars drawn from us

who can best afford to give them. We have not yet reached the financial
threshold of effective education in the inner city and this should be our
first priority.
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ALTERNATIVE FINANCIAL STRUCTURES
FOR OREGON PUBLIC EDUCATION

Richard A. Munn

The panel member's function will be to relate Professor Benson's
remarks to the Oregon situation. We have agreed on dissecting Professor
Benson's paper into three components. I have agreed to give an overview
of Oregon's current method of funding primary and secondary education.
I will then attempt to discuss the alternative revenue sources for financing
education.

Oregon's method of funding education in broad terms is not dissimilar
to many other states. Elementary and secondary education receives its
revenue from three different, levels of government state, local and
federal. In 1970-71, approximately 18.9 percent of $96 million in
revenues came from state sources, 4.3 percent or $22 million in revenues
came from federal sources, 64.0 percem or $325 million came from local
property tax sources, and 12.8 percent or $65 million in revenues came
from other revenue sources. Oregon is one of the lowest contributors of
state funds to primary and secondary education. The "other revenue"
sources are composed of such things as school lunches, property sales,
tuition and investment earnings. Thus, in 1970-71, total receipts amounted
to $508 million for the operation of primary and secondary education.
We'll get back io that figur.: i!nf' project it into the next biennium to give
you an idea of the magnito,'... of the problem if you're going to change
school funding.

Oregon's school finance sounds very simple when one compares these
four revenue sources. But let me not mislead you. School finance in
Oregon is a complex and confusing process to most Oregonians
including legislators and educators. Let me illustrate how complex school
finance is by reviewing the specific sources of state support and the local
property tax funds. The state's basic school support funds amounting to
$89 million in 1970.71 can be divided into three accounts:

1. School transportation fund
2. School fr: owth fund

3. And a foundation program
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The foundation program is split into two categories:

(a) State flat grants which make up about 81.5 percent of the money
available in the foundation program in 1970-71.

(b) An equalization fund which makes up 18.5 percent of the money
available in the foundation program in 1970-71.

I will not bore you with the equalization formula itself. It is Oregon's
counterpart to the Reform of Foundation Program Plan as mentioned by
Professor Benson without the reform.

Besides basic school support, there is the common school fund. This
amounts to S1.3 million in 1970-71, or about $2 per census child.

Finally, the state makes a biennial series of appropriations for specific
programs, such as the handicapped, mentally retarded, gifted, disadvan-
taged, etc.

On the local side, there are three major sources of tax revenues:

1. There is the county school fund. The county is authorized through
the county school fund to levy a small property tax and it also
receives federal forest funds in those counties where they have
federal forests. This amounts to approximately $14 million, about
S7 million from forest fees and $7 million from property tax in
1970.71.

2. The intermediate Education District is authorized to levy a property
tax which is subject to the six percent constitutional limitation. The
levy provides funds for the operation of the IED offices, funds for
distressed districts, and funds for equalization. The equalization
funds go to the district on an ADM basis.

3. The third source of local revenues is the local district property tax
levies, Because few school districts have realistic bases, they must
have levies approved annually in excess of the six percent limitation.
For most school districts, the property tax levies approved by the
voters annually represent the major source of school funds in
Oregon.

To the average citizen, this complex system of state and local funding
seems unnecessary. He might be faced with voting on TED levies, on Union
High levies, and on an elementary district levy. He also might be faced
with an election on a bond issue by the Union High or elementary district.
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Finally, the votes is often told that if he does not approve a state tax
change, it will affect his school resources through the basic school support

program, I would think the system might soon fall through voter

frustration if the courts do not stimulate a change.
I am sure the brief and somewhat skr tchy description of the Oregon

method of financing primary and secondary education does not reveal
anything new to most of you. But I think we must have a common
understanding of where we are to intelligently discuss change.

If one assumes the Serrano principle will prevail in Oregon, whatever
that principle is after this morning, what are the alternative sources of
revenue to finance education? Before we investigate the revenue sources,
let us briefly look at school costs. We said on the revenue side we had
$503 million corning in and that same year (1070.71) we spent $531
million. There was a cash carry over is the reason for the difference
here: of this $418 million was spent on current operations. Capital
outlays amounted to $80 million. The other programs included school
lunches, student body activities. community service, etc. If one projects
ADM and the cost per ADM to 1973-74, and try to project those costs
using a flat rate projection of 6 percent, it is estimated that current
expenditures will amount to $455 million. This would cover the operating
costs of schools. This does not include transportation costs, capital
outlays, and debt service. Let us assume that this would be a minimum

cost figure if the state assumes the financial burden of primary and
secondary education. If we assume the existing source of state revenues
would remain at the current level, then the cost would be reduced from
S455 million to $336 million. What are the alternative revenue sources
available that might provide $336 million? How could this quantity of

funds be raised? It is common to hear citizens suggest that a personal
income tax increase should be used to fund education. It would take a 13

percent poi; increase in each rate to yield $336 million. This would mean
that the rate would have to move from the present 4 percent to 10 percent
to 14 percent to 20 percent. Oregon is the third highest per capita income

tax state now; that would put us up near the federal tax rate and theN

wouldn't be anyone close to us.
If you find that undesirable, how about a net receipt:, tax? It would

only take a rate of between 4 to 5 percent to yield the $336 million
Remember that would be on your adjusted gross income that's before

exemptions and deductions.

If you are one of the few in favor of sales tax, it would only take a rate
of about 8 to 9 percent if we used the California sales tax model.
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Personal Income

Estimated Revenue
(millions)

1973.74 1974-75

Capital gains (taxed as ordinary) S 6.8 S 6.8
1% effective rate 36 37
Federal tax deduction 56 57
10% surtax 28 31

1% net receipts tax 74 77

1% wage tax (individuals) 61 64
Sales Tax

1% (food and drugs exempt) 41 43
1% broad base 49 51

1% value added 72 76

Property Tax
1% land tax ($10/$1,000 TCV) 59 63
1% statewide property tax

($10/$1,000 TCV) 235 254

1% statewide property tax except
owner-occupied homes

($10/$1,000 TCV) 141 152

Selected Excise Taxes
1 cent cigarette tax 3.1 3.1
1 cent soft drink 6 6
A. (see attached list)
5% hotel-motel tax 3 3.1

Lottery (New Jersey type) 8.10 8-10
Corporation

1% increase in rate 7 7

Offset eliminated 3 3

Increase minimum to 5100 .5 .5

Employer Payroll Tax 1% 49 51

Estimated Payment (one-time pickup)
Personal 16 16

Corporation 18 18
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Maybe you have caught on to the national fad and favor a value added

tax. This would yield the 5336 million with a rate of 4 to 5 percent,

How about business picking up the whole cost of education? An

employer payroll tax would do the trick at a rate of 7 percent. The

corporation excise tax only yields about S7 million per 1 percent rate, and

we now have a 6 percent rate on most corporations and an 8 percent rate

on financial institutions so it could not possibly do the job,
liven though everyone wants property tax relief business. and

homeowners let us turn re'uctantly to this source of revenue. If a

statewide property tax was levied on all classes of property, the rate would

have to be S14.30/S1,000 trtre cash value to yield $336 million in
1973-74. By the way the average in the state now is about $18 per 51000

for total school cost and we're dealing again with just current expendi-

tures. There are 78 districts which levy less than SI5/1,000 true cash

value. School District No. I in Portland is included among these 78

districts. I do not believe that it would be politically feasible to propose a

tax program which otnies an Mt:tease in property taxes on Portland

I tone ownc rs.
i hope I have made my point that were is no simple single tax change

that ..-::Id be madc to raise this amount of revenue. The only one that

collies close is the property tax that we've suggested here. It is obvious

that a combination of taxes must be used to raise this amount of revenue.

But what tax combination? If we can agree on some basic assumptions the

task will not be so difficult.
We could agree:

I. That the principle as set down in the Serrano case is most likely to

be adopted in Oregon.
2. The property tax is too productive a revenue source to abandon

entirely.
3. If it is to have any chance of passage by the legislature and the

people, any tax proposal must minimize the shift between income-

producing property and non-income-producing property.

It seems to me in Oregon because of the emergency clause, because of

the initiative and referendum, we really have two different levels of

consciousness. We have a level of consciousness within the legislature and

in many aspects that's different from the public level of consciousness at

large. To get a tax measure passed in Oregon you have to find something

that's going to be compatible in those two different levels of conscious-

ness. 1 think the public reacts to a self-calculation of their tax: the
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legislature is concerned with that but often re:. its to pressure groups
besides.

Let us take the last assumption first. By minimizing the shift between
income-producing property and nonincome.producing property, we would
have generating approximately 50 percent of the revenue from business
and 50 percent of the revenue from individuals.

There are very few methods of raising sizable amounts of money I torn
businesses. We could impose a value added tax, a 'payroll tax, doubling to
tripling of the corporation excise tax rates, or a statewide property tax on
nonresidential incomeproducing property. The value added tax seems
impractical and difficult for a state to impose. A doubling or tripling of
the corporation excise tax rates would be unfair. Thus, we are left with a
statewide levy on income-producing property and an employer payroll tax.
To reduce the tax shift between types of businesses, a combination of
these two taxes would seem to be the fairest.

To balance this tax, we would need to tax individuals directly. Our
methods of raising sizable amounts of revenue from individuals are limited
to some form of a personal income tax change, general retail sales tax, a
variety of selected excise taxes, like cigarette, gasoline, soft drink, beer, in
a residential property tax.

A residential property tax would not be feasible for political reasons. A
general retail sales tax would be politically difficult, if not impossible, to
sell to the legislature and the people. An eight to one defeat is hard to
forget. A large variety of selected excise taxes would be subject to the
same argument as the sales tax. We are left with some form of a personal
income tax change. Of all the changes that are possible with the personal
income tax, I would suggest three alternatives. One alternative would be a
change in the rates and rate brackets. Asecond alternative would be to
adjust the rates and eliminate the federal tax deduction. The elimination
of the federal tax deduction would significantly increase the progressivity
of the personal income tax, This deduction is of much greater benefit to
the high-income taxpayer than the low and middle-income taxpayer. A
third alternative would be the overhaul of the personal income tax law.
Such things might be considered as elimination of all itemized deductions
and giving everyone a standard deduction personal exemption credit rather
than the dollar allowance, federal tax deduction elimination, rate and
bracket changes.

Furthermore, to be politically acceptable to the public, some form of
homeowner property tax relief is needed. As most of you arc aware,
property tax relief has been a major political issue in Oregon for at least
the last 8 to 10 years. Finally, I would suggest that a property tax
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limitation, at least on school fun .. would also be a politica! necessity.
The people will need to be assurer that further finance responsibility for
the funding of education will not rest mainly on the property tax.

Lei me now put this tax package together:
First. 50 percent of the revenue would need to come from some form

of tax on business. I conclude that a combination of a statewide property
tax on incomeproducing property and a payroll tax would appear to be
the most feasible.

Secondly. 50 percent of the revenue would need to come from
individuals. I conclude that a'change in the personal income tax would be
the most practical. Thirdly, I suggested that sizable homeowner property
tax relief and a school property tax limitation would be needed round

out the tax package. If you have not guessed yet, this tax package is
basically that announced by Governor McCall on March 28, 1972.

are many details that, must be worked out on the Governor's
program. My colleagues and I at the Research Section of the Department
of Revenue, and a host of other research personnel im state government are
in the process of doing just that. We are engaged in analyzing the full
effects of the Governor's school finance program so the Governor's staff
and the legislature will be able to fully evaluate the proposal and
hopefully, find acceptable solutions to any problems that might arise.
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SERRANO, THE OREGON LEGISLATURE, THE GOVERNOR'S

FROPOSAL, THEALTERNATIVES AND THE DILEMMA

Senator Jason Boe

The word Serrano is destined to become far more than a mere proper
noun. Even now the word evokes a concept of such dramatic importance

to the individual states of the union that the structure of school finance

will never again be the same.

We are privileged to have heard from both Professor Coons and
Professor Benson today, for they are both pre-eminent national authorities
in the matter of Serrano. And yet, it falls to me today to speak for those
both in Oregon and the nation who will bear the ultimate responsibility
fol. the fearful task of revolutionizing our laws regarding the financing of

education. These are the state legislators of the fifty states.

I use the term 'revolutionize" deliberately for the word itself means
"to change drastically and completely the affairs or ideas of government."
And that, of course, i3 exactly what Serrano means in the field of
educaConal finance. The wonder of the matter is not that the courts have

decreed as they did in this case, the wonder is that it wasn't done long ago.
But the ultimate solution good or bad will be accomplished by the

men and women of the state legislatures. And a more challenging task has

never confronted these legislative bodies. How we react to this challenge

will, in my opinion, determine not only the viability but also the

credibility of our federalstate system. For make no mistake about it, if we

cannot come to grips with the opportunities of Serrano on the state
legislative level, the federal government will be forced to step in and make

these decisions for us. And if that happens the need for the state
legislature will be measurably diminished and possibly extinguished.

For those of us who believe that the state legislatures must be
strenghtened and must reclaim their co-equal status with the federal
government, Serrano does not constitute a threat. It presents a fantastic

opportunity an unparalleled opportunity for innovation and for

creativity.
And that is exactly how we in Oregon plan to meet the challenge of

Serrano.

75





Let us now examine some of the ils, the pitfalls and the
possibilities that present themselves to thos 01 us in the legislative branch
of state government with regard to the restructuring of school finance.

Governor McCall has recently made public his initial response to ''ie
implications of Serrano. But before we begin with an in-depth analysis of
the Governor's program, let me outline for you some of the quirks and
peculiarities of Oregon tax laws.

Oregon was the first state in the union to adopt the initiative and
referendum system. And while every other state has followed Oregon's
lead and aciopted their own systems cf initiative and referendum, only
Oregon, through its constitution, has the proviso that no new taxation
measure passed by the legislature shall go into effect until 90 days after
the legislature has adjourned sine die. This. of course, is to give the people
at least 90 days (but often longer) to circulate petitions re fel. ing the
proposed tax measure to the people for a popular vote. In 1963 a
comprehensive reform of the Oregon iticonie tax was passed by the
legislature, referred by the people and defeated in a special election by a 3
to 1 vote. In 1969 the legislature passed an ineptly conceived sales tax
program for the purposes of property tax relief. (I can call it "inept with
some justification since I voted and campaigned against it!) The legislature
referred it to the people and it was defeated by a vote of eight to one in
the greatest detaat any statewide tax proposal has ever received in Oregon.
In 1971 the legislature passed a bill providing for a five cent a pack
increase in the cigarette tax, It was referred by the people (with the help
of the cigarette industry both from within and without Oregon) and was
passed but with a razor thin margin of less than 10,000 votes. As a matter
of fact, the two cigarette tax measures are the only tax measures to pass a
statewide election in many, many years.

State government has only three principle means of raising revenue: 1.
the income tax, 2. the property :ax, 3. the sales tax. Oregonians, to
understate the case, are not wild about a sales tax and have voted against
that form of taxation at least five times, most recently in 1969. If we
accept the premise that at least for the foreseeable future the sales tax is a
dead issue, that leaves us with the two remaining tax forms: the property
tax and the income tax, Again, if we accept a further premise that the
property tax is at its maximum or at least very near its zenith in terms of
public acceptance, then that leaves us with only the income tax as our
ultimate tool with which to proceed on the road to restructuring school
finances.
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Thus Oregon is presently in the position of having fairly high property
taxes, a relatively high state income tax (third highest in the nation ) and
no sales tax.

How do we get property tax reform out of this? Mr. Richard Munn, a
fellow respondent who works with the R--= search Division of our
Department Revenue, has outlined most of the viable alternatives
available to tit legislature. With the background be has provided and that I
will pt-vide now, let's examine Governcf McCall's proposed tax program.

The Governor has proposed massive changes in the structuring of the
property tax and the income tax. Here are the basic mechanics of the
proposal:

I . The state would set the annual foundatior. grants for education as
follows: $869 for each elementary school child, $1,129 for each
high school student. Provision would be made for individual districts
to exceed the foundation grant subject to appropriate limitations.

2. The state would assume responsibility for the costs of transportation
and capital construction as well as debt service on existing debt.

3. Income-producing properties would pay the only property tax going
into the foundatiori 2--,nts for school operations. This pro icily tax
would be uniform statemide and amount to $10.25 per $1000 true
cash value. This would generate $87 million annually.

4. Employers would contribute a payroll tax of 1 percent. This tax on
business would bring in about $50 million each year with the

"s incremental increase if employment or wage levels were
increased.

5. A restructuring of the Oregon Income Tax by raising the personal
income graduated scale from the present 4 to 10% range to 4 to
13%. He also proposes that the conversion of the personal income
tax exemption of $675 be changed to a $27 tax credit. This, of
course, is an increase in the Oregon Income Tax structure for most
citizens. For example, a person in the 4% income tax bracket (the
lowest we have) under present law already gets a $27 exemption per
dependent (4% x $675 = $27.) A person in the 10% bracket
presently receives a $67.50 exemption per dependent (10% x $675 =
$67.50.) $67.50 $27 equals a $40.50 tax increase for individuals in
present highest bracket. Thus, the proposed change in this area
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modifies exemption taxation from its present inequities and changes
the exemption taw to one that is extremely progressive. These
provisions would raise S136 million per year.

6. An income tax credit plan would provide tax relief for the renters of
homes or apartments.

7. Personal property taxes, including the inventory tax, would be
repealed and eliminated.

8. The statewide property tax on income producing properties would
be accompanied by a statewide property tax limitation of I W/c of
true cash value. This means that t_ ,nstitutionally the property tax
for education could only increase from the proposed initial S10.25
per SI000 TCV to a maximum of S12.50 per S1000 TCV. This
would give some assurance to voters that future increases in the
operational costs of schools would primarily be carried by state or
federal resources and not the property tax. It will raise S87 million
in the first year of the program and S93 million the second year.

9. In addition to the three main avenues of the revenue raising
program, the Governor anticipates that federal revenue sharing will
shortly be implemented by. the Congress retroactive to January 1 .

1972, and that this would provide Oregon with S90 million by the
end of the 1974-75 fiscal year.

This,then,is a reasonable portrait of the Governor's proposal. And he is
to be complimented for making this effort. He sees very clearly that the
fiscal course of the state must be altered and he is doing his best to achieve
the significant property tax reform demanded by Serrano. However, while
the Governor may propose, it is the legislature which must dispose, so we
will now turn to ananalysis of his program.

First, let's identify the favorable aspects of the proposal. To a rather
remarkable degree Governor McCall has adapted his program to minimize
the property tax shift which so easily can occur between ir;orne
producing properties and residentially occupied homes. It can fairly be
stated that if there is an inequitable shift, there "ain't no gift!" In Oregon
as in most states, the ratio in property taxes has been this: income
producing properties pay two-thirds (2/3) of the total bill while owner
occupied residences and farmsteads pay one-third (1/3) the total. There is
recent evidence that this ratio is shifting more and more to homes and
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farmsteads. lf, then, we adopted a plan to use other revenue to substitute
for property tax revenue we would be relie,,ing income producing
properties of approximately two-thirds (2/3) of the load and homeowners
would receive relief of only one-third (113). For example, if the revenue
from a retail sales and use tax were to be dedicated to across-the-board
property tax relief, we would need to know what the "shift" would be.

A 3% sales tax in Oregon, for example, would generate approximately
$100 million per year. Income producing properties would pay about 25%
or $25 million per year in sales taxes. The individual tax payers would pay
the balance of $75 million per year. When these revenues were distributed,
however, to the various classes of property, the homeowners of Oregon
would receive only $33 million a year in property tax relief while income
producing properties would receive S67 million a year in relief. For $25
million paid in sales and use taxes, income producing properties would
receive $67 million in relief, a net gain of some $42 million per year. While
the average tax payer through his purchases would be contributing $75
million a year, the homeowners would be getting back only 533 million a
year in property tax relief. By any measurement this wot.:,, be an
inequitable and unacceptable proposal for the homeowners of Oregon, and
is a classic example in point of what is meant by a shift in taxation.

The Governor's plan of using only income producing property as the
source of educational revenue from a statewide property tax is an
innovative and exciting new concept in the field of property taxclion. So
far as I know, no other state has us?.d this approach to smooth out ?1,.1 hills
and the valleys of the inherent shifts which inevitably occur when massive
property tax reform is attempted. ,Let me be clear when I say that no
significant tax reform can be accomplished without some shifts occurring.
Bt't how those shifts are handled, acknowledged and managed is of
primary importance in seeking broad public support for tax reform. The
use of this statewide property tax vehicle may wen work to attract
certain industries to Oregon, since insofar as prop, taxes are concerned
it will make little differ( nce where they locate. As ;tow stands, industry
often locates where pioperty taxes ara the cheapest. The plan calls for the
state to assume all the costs of primary and secondary education thus
eliminating the major need for any so-called equalization formulae. It also
gives to the state the obligation of paying for transportation, school
construction costs and the debt service on those costs. Laudable aims, all!

But let us look at some of the very real problems which occur. As
chairman of the Sub-committee on School Finance of the Legislative
Interim Committee on Taxation, my committee is adopting an attitude of
cautious optimism toward the Governor's program. And even now we have
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called for exhaustive computer runs that will show the impact of the
program on each school district within Oregon as well as computer profiles
that will give us an in-depth analysis of the impact upon all classes of
individual taxpayers from incomes to the very highest earnings in our
sate. With this data at hand, the legislature will be able to more
adequately ascertain what the shifts arc and where they occur.

For the present. however, we will confine ourselves to problems we sec
now. In the interests of time and space let's take the various points of the
Governor's program that we have listed previously and comment on them.

1. The statewide foundation program of $869 and S1129 for
elementary and secondary students respectively.

These figures of 5869 and 51129 were evidently developed by
computing the actual costs of pri:inaq and secondary education across the
state and taking !be statistical average of these costs. This means, of
course, that sonic school districts have costs which are already higher than
the foundation program and some have educational expenses which arc
lower than the governor's proposal.

This presents two immediate problems:
A. Will the state demand a reduction in the programs of those

,'Istricts which exceed the foundation? Or, in the ,:vent that a program is
devised fur an indiviclupl district to offer an enriched program o'-
education. what wilt cle the source of revert-i fa the enriched program?
Surely, in the light of Serrano, the property tax source could not be used
to tillow a district to have an enriched program over and above that of
another district! (Jr could it? A recent paper by the Lawyer's Committee
for Civil Right Under Law suggests at least ten possible valid bases for
spending different amounts upon different pupils. These 'are:

1. Level of tax effort of the child's district
2. Intellectual gifts of the child
3. Educational disadvantages
4. Ai2,12. differences

5. Curriculum differences
6.. Area cost diffc 'cs
7. Municipal overt
8. Transportation flceus
9. Compensation for prior econ

10. Experimentation

B. Even more difficult it seems to me is the problem of the local
school district which is presently spending several hundred dollars per
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pupil less than the foundation program proposed. For example the Salem
School District, second largest school district in Oregon. is currently
spending 5865 per year per high school student. This is $264 less per
student than the proposed 51129 foundation program. How do they spend
this "extra" tn,,::,!y when the majority of voters within the district are
satisfied that their present expenditures are already providing an adequate
educat ionai program? Also, what at' out the economies that are inherent in
a large school over that of a small school? In High School X with 2,000
students, a well equipped and staffed chemistry laboratory can be kept
busy and heavily occupied seven periods a day while in High School Y
with 400 students a similar chemistry lab is used

cost

two periods a day
by relativ0) few students. Obviously the unit cost for chemistry is much
less at X than it is at Y.

Let's consider the following table to illustrate a point. The statistics
were obtained from the Oregon State Department of Education.

This table illustrates what I term the "Large School System Economy
Factor." The school districts were chosen completely at random and only
by their relative size. None of the "small" school districts are "special
situation' d ir:s.

The table '::::trates the danger in predicating good education on dollars
alone. For example, the largest school districts can offer 70 or 80 electives
to their students; the average size district, maybe 30 or 40 electives, while
the small district can only offer 8 or 10 electives. And yet the larger school
districts can offer these enriched progr?ms at a pupil cost substantially less
than the average or small school district. Surely the number and variety of
elective subjects in a school is as valid a criterion of the enrichment of a
district's program as is the ere number of dollars spent per pupil. No one
can reasonably argue that t!,, small school districts at an average per pupil
cost of $1012 are offering as varied or enriched a pro.--am as a' . the larger
districts at an average cost of only $861 per pupil.

The Governor's program gives us no directive to the solution of this
problem, To say that providing an arbitrary $869 or $1129 per pupil will
bring about "equal educational opportunity" in Oregon does not square
with the facts. Nor does it appear to square with Serrano.

This "large school economy fa.;,tor" a well as many of the previously
listed ten factors identified by the Lawyers Cort:aittee are unanswered in
the 'Governor's proposed tax program. We cannot at the legislative level
accept an educational finance program that would encourage spending
merely for the sake of spending. Somewhere there must be an incentive for
a local district to prat ;ce economy and restraint while still providing the
best possible educational program. Public funds must not be spent simply
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because thee, are available. There must be strict accountability for the use
of these funds.

2. The 'state will assume responsibility for the cost of capital
construction and debt service on existing debt.

This will be an extremely difficult concept for the legislature to accept.
Let me share with you some of our problems.

In the first place, the building of the physical plant for a school has a
more direct relationship to local property taxes than does the educational
program. In other words the fact that a new attractive school plant is built
in a town or a neighborhood has a definite relationship to the value of
property in that town or neighborhood. It is of little relative value to a
property owner in Portland that a fine new school building is built in
Klamath Falls or vice versa. Conversely, the educational programs of our
school systems are of statewide importanCe, because the student educated
in any given city, for example, will likely become an adult citizen who
lives in another city of the state (or another state which argues
persuasively for more federal aid to education) and the quality of his
education will bring benefits to the city where he makes his adult home.

This concept could also lead to great "pork barrel" problems within the
legislature. Obviously, we couldn't commence all the needed building
programs at once, and the problem of who gets what and when could
become a real problem within the legislature. And the possibility of the
executive or legislative branches of government using the school building
program for unfair political advantage is very real. Then there is the
problem of the credit rating of the state. Due to the size of the bonding
program needed to build new schools, the state of Oregon would have to
pledge its wealth as a security for the loans. Only the bonding attorneys
and money lending institutions could tell if the state of Oregon's bond
rating, presently triple A, would lower significantly, but the chances are it
would. And if it did, all units of government in Oregon might pay
significantly higher interest rates o.-1 their bonds than they do presently.

3. Income producing properties would pay the only property tax going
into the foundation grants for school operations.

One of the problems we encounter here is that of definitions. It will be
extremely difficult to define income produein2 properties. Perhaps the
best approach might be to define statutorily those properties which are
not income producing properties. But even then it will be difficult. There
are both some obvious and some subtle tax shifts in this portion of the

Still, as I stated earlier this is one of the salutory new ideas in the
Governor's program and it will receive exhaustive study.
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4. Employers would contribute a payroll tax of one percent.
Governor's plan for a R.7yriall tax will result in an obvious shift in

tax burden from those industries which have a large investment in plant
equipment to those which ha' a relatively high labor cost. One of the
ramifications would seem to be that the so-i. !lied "clean industries" such
as electronics, insurance companies, certain light manufacturing, etc..
would have an increased tax burden and it may possibly make it more
difficult for these types of industries to be attracted into the state. In the
past, both the Governor and most members of the legislature have stated
this to be one of our objectives.

5. A restructuring of the personal Oregon Income Tax graduated scale
from the present 4 to 10% range to a 4 to 13% range.

This is an attempt to make the Oregon income tax even more
progressive than it is presently. The laconic tax in Oregon is quite elastic
already. Consider the fact that even with the inflation and growth of the
past two decades, Oregon has not raised its income tax since 1957 aid. in
actuality, we have inadvertently lowered state income taxes several times
within that period. This fact is relatively unknown by the general public
an gem:IL:1y unappreciated by them.

Oregon will raise about 5275 million by means of the graduated income
tax and corporate exicse tax this fiscal year. The Governor's proposal
would increase the total income tax by SI36 million a year.

The Governor's income tax proposal, when consolidated, would result
in an increase of approximately 45% in the effective personal income tax.

At the present time, Oregon ranks approximately third in the nation in
its reliance upon income taxes. An increase of this magnitude in effective
rates would undoubtedly make Oregon No. I in the nation. Whether or
not this would have any effect upon the state's ability to attract new
industries or to attract industrial executives or professional persons such as
lawyers or health care personnel, is unknown. What is known beyond
peradventure of any doubt, is that the opponents of the plan will use this
argument heavily.

6. An income tax credit plan to provide relief for renters of homes and
apartments.

No argument here. It is right and just that renters receive tax relief. The
legislative mechanics for providing this relief are not difficult and the
concept must be included in any plan for property tax relief.

7. Persona! property taxes including the inventory tax would be
repealed and eliminated.

Embodied in this part of the proposal are some of the great unknowns
of the entire proposal. Only a detailed computer analysis will show us
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what the tax shifts arc and where they occur. This aludysi; is being done
now.

Consider this: if you eliminate personal property and inventory taxes.
you are relieving them on both the educational portion of the present
property tax as well as on the local government portion of those taxes. In
order for cities, counties, ports, hospitals, sewer districts and all other
special service districts to merely maintain their present levels of revenue
they will automatically have to raise their millage rates to compensate for
their loss of revenue from personal property end inventory taxes! So sonic
of the proper tax relief provided by the plan will be used up before it is
ever received the proper ., tax payer. And this without helping in any
manner the excruciating pk.. t of our municipalities, counties, and other
local governments. It even exacerbates their problems.

This shift will vary greatly in each district depending on how much
personal property or inventory is in the district. The city of Portland has a

great deal of inventory and personal property while many other Oregon
communities have relatively little. The potential for an uf;..Dir tax shift is
high between busiresses winch have large inventories and high personal
property obligations and those businesses which have few. Likewise. the
potential for a shift onto the homeowners of Oregon from those same
businesses which have high inventory and personal property values is also
high.

Thus, businesses and industries which have these high valuations of
personal property and inventory may well 1, benc'iting. more than they
should at the expense of other businesses and the homeowners under the
Governor's plan.

Hopefully, however, there are solutions to this dilemma. We can give
personal property and inventory a partial exemption, no exemption, or we
can give it full exemption and levy another substitute tax on those
portions of the assessed valuations of which we are speaking and thus
achieve equity and not add to the already overwhelming burdens of all
municipal and many county governments.

S. A property tax limitation of l'14.70 of true cash value on the statewide
property tax on income producing properties used for educational
financing.

The Gov.:I-nor rightfully feels there must be a limitation on the
property tax used for educational purposes. Recall that his proposal asks
for an initial levy of $10.25 per thousand dollarsTCV.A I1/4% constitutional
limitation would put a ceiling of $12.50 per one thousand dollars TCV.
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To do otherwise would give unlimited license for voters to keep piling
the costs of education on property other than homes and would be unf::
to all concerned.

I hclieve that in general the people do want and will demand this type
of limitation on property taxes and Governor McCall is recoenizing that
demand. Obviously there are many other ways of imposing a limitation on
property taxes and the one proposed may v be the best. bat it does
recognize the problem. The mechanics and .. aces of the limitation are
varied and the .matte: is being researched thoro:,ghly by both the executive
and legislative branches.

9. Federal revenue sharing will be implemented soon by the Congress
-and Oregon will receive S90 million as its share by the end of fiscal year
1974-75.

This appears to be one of the we:o of Governor McCall's
plan. For too long, schools. cii state got;ernments have been
promised massive financial aid fro- -von, D.C. 7 am yet skci al.

Our federal government ran one of the greatest deficits of all time
some S40 billion last year.. flow can a government that is so far out of
balana have anything left over to share with state and hoc governments?
It buLl..s the imagination! Perhaps it can happen when the current war
effort ceases and defense spending lessens, but in view of current facts and
the recently renewed offensives of the Viet Nam war, it do.esn't appear

to happen soon no matter how much we wish it. It is my opinion
that Oregon must work out its own salvation without relying heavily on
any anticipated munificence from our federal government.

If it happensfine! Let's have the machinery set up to accept it and use
it wisely and prudently. But let's have an Oregon solution ready that will
meet and answer Oregon's needs now.

Governor McCall anticipates using the entire amount received by the
state from federal revenue sharing from January 1,1972. through June 30.
1975, during the 1973-75 biennial period. As a result, while the state is
.receiving approximately $25 million a year, his program provides for the
use of S45 million per year. Thi: will make it necessary to provide
additional unidentified revenue to continue his program after June 30.
i975. Thus far, to my knowlAge, neither the Governor nor his staff have
publicly addressed themselves to this problem.

i must bring to your attention one other problem that exists. The last
session of the Oregon legislature at long last recognized that for property
tax purposes income producing property must be treated differently than
owner occupied residential property. We passed :lid the Governor signed a
series of bil,. which in effect said that the payment of homeowner
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property taxes must be correlated with a person's aoility to pay. We
appropriated some $40 million to pay for the benefits of this act. No
matter what the age of a person, he is eligible for property tax relief if his
income so qualifies him. We have estimated that fully one-third of all
Oregon homeowners can qualify for substantial property tax relief. The
lower the income, the higher the percentage of relief. It is a nationally
unique and innovative plan.

Governor McCall's proposal calls for the elimination of the funding for
this program and the incorporation of these funds into his own plan.

Many very low income persons throughout Oregon are far better off
under the present plan of property tax relief than they would be with the
Governor's plan. But especially is this true for these citizens in tit,: city of
Portland.

Portland, due to the problems common to all major cities, levies
approximately 50% of its total property tax for the support of education
and the other 50% for municipal, county and-special service dist' lets. Most
other areas of Oregon which do not have the unavoidable municipal
overburden of Portland, levy between 70 and 80% of their property tax
dollar for support of education and the balance for all other local

government services.
If homeowner property taxes for educational purposes are eliminated.

Portland's relief will be 50% against a state-wide average of 75% relief for
the balance of the state. Proportionately then, many more of Portland's
low income property tax payers would be much better off with the
present law conceived by the legislature than they would under the
Governor's proposed plan. Some of the general fund money designated for
this plan must, in my opinion, remain available to take care of those who
would suffer most if their property taxes were to be raised to a higher level
than they are pres:: ally paying. We will not know how many millions of
dollars will be needed for this until some time after the April 15th deadline
for application to this program has passed. Other portions of this fund
might be used to restore more equity to the taxpayers o_ f Portland in the
form of additional grants to ti.: model school program.

In c. nclusion, let me say that I do not wish to appear as an antagonist
to Governor McCall's program. I am not. But in our tri-partite form of
government the legislature is responsible for presenting the solution to _he
public, the Intl:nate judge and jury. It is an integral part of our system of
checks and balan.es. The Governor is to be commended for his courage
and devotion to dt.ly in proposing a new and unique system for the
financing of education. The legislative duty is also clear; it is to question,
to provide alternatives and to produce solutions, not in a spirit of
unhealthy partisanship but in a spirit of partnership that will provide the
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solutions we need for the best educational program we can provide. 1 am
confident that Governor McCall shares this basic philosophy. I am further
convinced that tit-2 enormity and gravity of the situation will demand the
closest possible cooperation between the novernor and the legislature.

Whi lc the courts through Serrano are demanding equity in school
In:ant:Mg, parents and c Ancerned citizens are demanding excellence in the
educational program. And excellence is more than expenditures and
pupil- teacher ratios; it requires effective measurement of the results of
education and fast Lorreetive steps when weaknesses are found.

If we do not achieve property tax reform it is inevitable - really only a
matter of time - that the propci ty tax will be re-pealed, if not totally, ;It
least partially, It will be repealed either by the voters who reject the levels
of property tax we must attain to support education or it will be repealed
by people who recognize that in a changing economy the over-taxation of
one particular form of wealth while allowing other forms of wealth to
escape taxation is so utterly discriminatory between citizen as to he
totally unacceptable.

The question of '.,;a1 control is constantly in, with and under any
discussio- of a totally state-financed educational program. 11 might well be
we will find that once the local school boards, ,,!achers and administrators
are liberated from the necessity of "selling" operational budgets, serial
levies and tax rote increases to the public, that they will be in a better
position to concentrate their efforts on the tale interests of lo.;a1 control
- namely the quality of education that is provided for the children of
their responsibility.

Education today is a highly explosive bomb. The property to ;; revolt
relatively timid up tu this point - may well turn into a property tax
revolution with the resultant chaos that is endemic with any revolution.

11 is a bomb whose 'strength is unknown but by any standard of
measurement it is inimenQly powerful.

Serninio has lit the fuse on this bomb, but how long is the fuse? That is
the (1, _lot -will the bomb explode?" but "when will it explode'?"

the fuse is short, particularly if major property tax reforms are
not initiated and accomplished early in the next session of the legislature.

And that is why our sense of urgency is so great. There are many
questions to ask and to answer, many hard decisions to be made. 1 am
confident these decisions will be made by a legislature which recognizes
the terrihle seriousness of the situation and will rise to meet the greatest
challenge ever presented to it.

We are grateful to the sponsors of this conference for their help in
bringing this vital matter to the attention of Oregon and for aiding in its
articulation.
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EQUALITY, QUALITY AND HOUSEHOLD CHOICEAN OREGON
SCHOOLMAN'S REACTION TO CHARLES S. BENSON'S PERSPEC-
TIVES ON SERRANO AND STATE LEGISLATURES

John Edmondson

Oregon prides itself in being pragmatic and progressive in all aspects of
its public life. For example, the Oregon primary election pattern is a
model which may guide the eventual structuring of a national direct
primary, a much needed reform of out present system for determining the
nominees for our nation's highest offices. Oregon has lead the way
regarding improved gc vemmental practices for income taxation, p.roperty
assessment, environmental protection and a host of other important
reforms.

However, Serrano is causing Oregonians to face one situation in which
the state has been neither practical nor forward looking. The state system
for financing public education is a confusing mess which we must now
untangle and knit into a rational and equitable system designed to give
every girl and boy an opportunity for adequate and appropriate schooling.
We must weave a new cloth which covers riot only our youth's schooling,
but also provides justice and equity for the state's citizens who pay the
cost of schooling.

State Superintendent of Public Instruction, Dale Pawl!, stated the
issue 'very forcefully in his testimony before the Legislative Interim
Committee on Education last October when he said,

The voter is entirely justified in his confusion. He has been
permitted to believe that Oregon has a uniform system of
financing schools and that this system will result in some equality
of expenditure level and equality of tax effort necessary to main-
tain that expenditure He has further been permitted to
believe that the organization of the schools is efficient from both
an educational and a financial standpoint. The undesirable
financial consequences of Oregon's district organization have not
been adequately pointed out to the voter. I believe the truth of
the matter is that Oregon is far removed from a uniform system
of school finance and that instead of a single system, we have
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several systems that operate in different regions of the state.
further believe that this means Oregon does not have a -uniform
system of common schools' as called for in the Constitution
lather. it has a non-system.

The purpose of this paper is to translate Professor Benson's ideas into
the Oregon context and explore the ways in which his suggestions may

help Oregonians re-establish their reputation for pragmatism and pio
gressiveness in the arena of school finance. This paper will attempt to
convey an Oregon schoolman's reactions to the Benson proposals and
consider some of their ramifications for the state,

Professor Benson characterizes the system of state-local financing of
schooling as one of the most thoroughly worked out arrangements of
inteTovernmental relations in the country. In Oregon this is only partially
true: there are glaring exceptions.

Under our present laws, three sources constitute a large portion of the
states'. school funds: the Basic School Support Fund, the Intermediate
Education District (I.E.D.) Equalization Levy, and the County School
Fund. Each fund is distributed to effect some degree of equalization:
howe each is distributed by a different method. There is a limited
measure of coordination between the Basic and the County School Fund
distributions. There is no coordination between the Basic and the I.E.D.
distributions and no coordination between the Levy and the County

School Fund even though the tax for each is levied over approximately the
same territory.

The lack of coordination between the equalization features of the Basic
and the LE.D. Levy leads to the anomaly of some school districts receiving
equalization funds from the Basic which are in effect redistributed to
other districts through operation of the I.E.D. Levy. The issues raised by
Serrano will undoubtedly force a restructuring designed to remove this
strange quirk in Oregon's "non-system."

The I.E.D. Levy is designed to achieve the 'audible goal of equalizing
tax burdens for education within the regional boundaries of the
intermediate education districts which generally follow county lines. The
tax-bearing capacities of Oregon's counties as measured by property
wealth per pupil are quite variable, In 1968.69 the true cash value per pupil
in average daily membership attending public schools in grades 1 -12 ranged
from a high of $110,159 in Sherman County to a low of S23,22I in Yamhill
County for a ratio of almost 5 to 1 between the high and low figures. These
wide differences in the property taxing capacities of counties make tax
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rate equalization within county regions rather illogical in the face of
.S'errano's requirement that financing of schools must depend upon the
wealth of the state as a whole. Serrano is forcing a rethinking of the
relationships between statr and local governments which hopefully will
have the outcome of changing the effect of state action from serving to
preserve unfair local advantages to one of creating and nurturing equity in
the plan for financing the slate school system.

Professor Benson states that. in general. foundation program plans for
financing education depart from the intended ideal in three main
respects. lie first notes that the local contribution rate is typically set at a
notably higher level than that which v. nuld be required to raise the costs
of the foundation program in the richest district with the result of placing
more of the costs of education en localities and less on the state. In
Oregon the computational rate for determining state r.sclucationa; grants
was close to ten mils in 1969-70. In that same year the otal local millage
levy in the state's 188 unified districts ranged from a high of 31.67 to a low
of 4.63 for a high-low ratio of nearly 7 to 1. These data support Professor

Benson's contention and further serve to emphasize the gross inequity that
exists in the rates of property taxation for schools.

The second point Professor Benson makes is that the foundation
program amount is generally far below the actual cost of basic education.
In Oregon the 1970-71 foundation program level was under S500 per pupil;
whereas, the operating cost in the state's unified districts was typically
double the foundation program amount. In Oregon it is the case that
school districts spend substantially more than the foundation program
amount with the consequence thai poor districts are forced to meet the
extra expenditures at higher tax rates than are necessary in rich districts.

The third defect in foundation program plans specified by Professor
Benson is the practice of giving a fixed, minimum grant per student to all
districts without regard to affluence. In Oregon the flat grant distribution
in 1970-71 was $12814 per weighted average daily membership. The amount

available for flat grants represented 81.5 percent of the total amount
available for the foundation program. The allocation of the lion's share of
the state foundation program monies to flat grants is largely attributable
to the political power of the Portland School District which happens to be
above the state average on property wealth per pupil and hence is not
eligible for equalization grants.

In short, Oregon departs from the ideal foundation program in all three
of the ways ennumerated by Professor Benson. These defects combine to
produce the results that prompted the Serrano. challenge in essentially the

same fashion in Oregon as in California. Oregon's poor districts have to
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levy taxes at high local rates to finance modest school programs. while
more affluent districts enjoy low school tax rates and enriched school
programs.

Professor Benson points out that reduction of the number of school
districts by consolidation serves to reduce inter-distri_ I differences in local
taxable resources. The process of consolidation is underway in Oregon, but
at an extremely slow rate. As of June. 1968 the number of independent
school districts in Oregon was 367. At the present time this figure has
come down to 345 of which 95 are districts with fewer than 100 pupils.
The path of consolidation is part of the solution to the fiscal dilemma
facing Oregon's schools: however, the public preference for local control
b small community units makes consolidation a political basketball which
rts passed around but seldom shot accurately through the hoop.

As an example, consider Linn County where the Millersburg Ele-
mentary School District with better than S200,000 true cash value per
pupil and a 'tax rate under 7 mils is understandably disinterested in joining
with nearby Lakeview Elementary School District which has less than one
fourth the property wealth per pupil and a tax rate close! 10 mils. Surely

the large manufacturing plants in the Millersburg School District con-
tribute to the economic well being of most of Linn County and adjoining
Benton County and probably the entire state. Statewide uniform taxation
of income producing property for schools would seem to be a natural
solution to the property wealth imbalances that exist in Oregon.

Citizens concerned about the financial support of schools in Oregon
have through the years worked for the goal of 50 percent state support.
Although sincere and hardworking in our efforts to achieve this long
sought goal, we have been noteably unsuccessful in achieving it or even in
moving toward a 50 percent state funding in recent years. According to
the National Education Association's Research Division statistics, Oregon
has declined in the estimated percent of revenue receipts for public
elementary and secondary schools coming from the state government from
26.6 percent in 1964-65 to 19.6 percent in 1970-71, placing our state
fourth from last among the states on this index of state level of fiscal
support for schools. It is rather ironic that we are now seriously
considering proposals for 100 percent funding of schools from state
sources. Obviously a minor tune-up of the foundation program will not
correct the rattle in our state school finance program's motor a major

overhaul is needed. Professor Benson's conclusion that reform of the
foundation program plan is an unlikely prospect is clearly relevant to
Oregon's situation.
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The district power equalizing concept described by Professor Benson
holds a great deal of promise as a means for restructuring Oregon's school
finance plan. The basic premise of power equalization is that equal efforts
in behalf of school support should generate equal resources. This basic
premise is equity oriented, but there are certain question,; which must be
answered when considering power equalization.

First, what is the appropriate measure of effort? In Oregon the effort
index has been the property tax rate. Under this index it would appear
that property rich districts are making a relatively lesser effort in behalf of
schools. However, in Oregon the so-called "rich" districts are mainly in the
sparsely populated eastern portion of the state. Although property wealth
per capita is high, personal income wealth is generally low. The result is
that property taxes, though levied at relatively lower rates, are paid out of
scarce dollars whose marginal utility for subsistance needs is in all
likelihood substantially greater than that of the personal income spent on
school taxes in the more heavily populated regions of the state which
typically have greater per capita personal income wealth.

The question of effort index immediately gives rise to a second and
related question, what is the appropriate measure of wealth? Professor
Benson proposes that average income in school districts might serve as the
measure of local wealth in the power equalizing formula. Income wealth is
variable among regions, but not nearly so variable as property wealth, It
was earlier noted that there is better than a 4 to I ratio between the high
and low counties of Oregon on the per capita property wealth measure.
The high-low ratio among the state's counties on the personal income
wealth measure is just under 2 to I. This lower level of variability makes
the income measure of wealth a preferable standard.

Professor Benson has offered a second possibility for ine,)surir,g local
wealth. He suggests splitting the property tax role by taxing industrial and
commercial properties on a statewide basis while leaving only residential
property as the measure of local wealth. This suggestion merits careful
study for several reasons.

The residential component of property wealth has the strongest
relationship with the existence of pupils in comparison to the relationships
of commercial, farm, industrial, personal, miscellaneous real, and utility
components of property wealth to the presence of school age children.
That is, homes and students are found. in close proximity. The demand for
educational services expressed in terms of pupil population has a direct
relationship to the residential component of property wealth. However,
the exact nature of the relationship needs to be determined. Whatare the
patterns in residential property wealth and the incidence of pupils in the
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school districts ac.oss the state? What is the residefflial pr(pert\ wealth
per pupil? What is the range of values in this variable? These and a host of
other questions need to be answered.

Another reason for considering residential propertv separa7.ely horn
non-residential property for school kaance purposes is that there would
appear to be a strong possibility that residential property wealth and
personal income wealth are closely related. It seems reasonable to expect
to find that regions of high personal income Pre also regions of hid
residential property wealth. Well-to-do citizens may be expected to devote
surplus dollars to the acquisition of premium housing. If this is true. then
residential property could serve as an excellent proxy for the personal
income measure of local wealth. This supposition needs to be checked,

A third reason for looking at resilential property separately stems from
the traditional way in which the total requirement for funding local
schools has been met. Over the years, the amount available liom non-local
sources has been summed, then the local district determines and raises
what is required to meet the balance needed for the local educational
program. Our present crisis in school finance derives largely from the fact
that the balance to be raised by local effort has come to be the major
portion of the total requirement. The funding gap has become a chasm.

Under a program of substantially increased levels of state support, the
tradition of local contribution and commitment to providing the balance
for meeting the need for funds could be preserved by allowing for limited
local option taxation of only residential property. The-power equalizing
mecnanism could be utilized to insure that equal funding yields would
occur in school districts with unequal residential prOperty wealth per pupil
but equal exertion of tax effort as measured by the tax rate voted on
residences by the local electorate. Public preferences for improvements in
school programs beyond that provided by the state's contribution for
fundamental education can be clearly and directly expressed through local
electLris on "leeway funds." In this instance, the benefit principle of
equi'. in taxation applies in the sense that communities which desire an
enri_:red school program could choose those be.1,2fits at their own expense
as thLa preference over other pubic or priv,. mds and services,

In sum, the combination of state sup, , , derived from income tax
and other state revenues, a new statewide uniform property tax on all
non-residential rip/nay and a limited local option tax on residential
property with equalized yield for equal effort would seem to be a viable
alternative which would satisfy Serrano's requirement that schools be
financed by the wealth of the state as a whole and at the same time would
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preserve an element of local contributioE commitment and control.
Professor Benson's ideas support this approach.

The use of locally voted taxes on residential property would seem to
serve the cause of household choice without going the lull voucher route.
The ide:, of family, power equalization is intriguing, but it is an idea whose
time has not yet come in Oregon. Large portions of the state are sparsely
settled. Direct payments to consumers for purchasing educational services
simply is not practical where there are not enough pupils to enable setting
up even one fully comprehensive educational program. let alone competing
programs.

One variation on the voucher plan which might be worth exploring is
the use of direct payments to parents of pre-school youngsters for the
purchase of kindergarten instructional services. Public kindergartens arc
generally non-existent in Oregon. Pre-school educational experiences are
mainly provided through private enterprise in the open market to those
families that can pay the price. It would seem reasonable to use an income
test to determine eligibility for kindergarten vouchers, Although ob-
jections could be raised to a welfare approach to early childhood
education and also to the hazard of hucksterism by nursery school
entrepreneurs, the present arrangement in which kids get kindergarten
only if their parents can afford it does not serve equality of opportunity
very well.

Professor Benson examines the concept of full state funding in his
paper in terms of the basis under which monies might be allocated to
school districts. He discusses ::istrict wealth and educational needs as two
possible criteria of determith.tion. A schoolman, by the very nature of his
calling, necessarily must favor the needs basis. The axioms that t..pply are
school funds should be raised according to the ability to pay school taxes
znd, school funds should be allocated according to students' need for
educational services. Both concepts, ability to pay and educational needs,
arc heavily loaded with qualitative and subjective judgments. But, just as
economists are improving their skills in objectively determining tax paying
ability, so also are educators improving their expertise in determining
educational needs. Tests and ether measures have a long way to go, but
they are get *.lng better.

Professor Benson expresses the view that Serrano will kid to a
dampening in the rate of advance of educational spending. The general
public doubtlessly will heave a sigh of relief if this prediction of a final
blunting of educators' seemingly insatiable lust for more school money
does, in fact, come true. Actually schoolmen will welcome an end to the
acceleration of school costs, if Serrano also leads to an assurance of funds
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for bask education without annual multiple referenda on bvhether to have
school or not. With hash: funding assured, program priorities can be fated
and decided rationally. The hand to mouth. survival pattern could he
broken and educators would at last be able to determine with their patrons
what is to be done in the schools and then deliver on their promises.
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AFTERNOON DISCUSSION PERIOD

Member of the Audience: Within the context of the Serrano decision
and the solution that is likely to forthcoming, what do you see in the
way of change in the governance of the schools in America?

Professor Benson: Simply because I've seen a full state funding proposal
being developed>let me comment and then, of course, anyone else up here
is welcome to comment.

There are two propc.,szls for change in school governance under the full
state funding proposal, but first allow me to make delr that local school
boards would remain in exiszence. They would still have the power and
duties centering on the question of hiring teachers or at least of
determining the eligibility of teachers to work in given districts and
regulating promotion.

That's just the background. One proposal that the Fleischmann
Commission of New York State is making is that the individual school
become more of a decision unit in itself. That is. Fleischmann says that
when one speaks of local control of schools he interprets that literally and
he says what people are interested in really is what happens in the school
and not in this collectivity of the district so much. Now How is this to
work? Well, frankly this part of the report is still being written. The idea is
that there is something called a school family: the problem is defining who
is in it. Obviously the teachers are in it, obviously the principals are in it,
parents, maybe students, maybe people who live in the neighborhood who
have some interest in it, so there is a school family which shou;d have
increased powers. If you're in a unionized situation it's hard to say that
the school has final authority on all teachers that work in it, teachers move
around by seniority. The school can choose between newly hired teachers.
The board can say, "Now here's the list of teachers we think are eligible to
teach in this district," then they get the scl- to try to bid for particular
ones of those. They could be a part of tl. school budget that could be
handled in the single school, they would Iiite to think that each teache!
had a sum of money to spend in his classroom, this sort of thing. So that's
the idea of the local school as the decision unit that's now being built up.
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The second proposal is that of the increased role of regional education
government and the offering of services to school districts. schools and
students individually only as ;i desired basis. Now the idea is that the
regionai authorities have certain services mandated, those for the most
extremely handicapped, very expensive technical education programs, etc,
These programs the schools have to provide to however many want to
conic. But the idea is the district superintendent has a sort of catalog. like

a university catalog, and this is circulated in the schools where students

want these specialized courses and if enough students want any of them
they oiler it. Now if the regional superintendent wants to have a bigger
Operation then he can get a bigger operation by appealing to his clientele,
so in a sense and under some controls. this introduces bit of competition
within the public section. But the question of how mu., h time the regional
authority can infringe on the time of the school district, whether all the

extra services have to be after school or weekends, that's still being worked

on.
Now the only other piece that can sort of tie this whole thing together,

between the state and localities and so on, is the idea that there should be
a school by school accountability system where periodically one raises
questions in the individual schools specifically about, but not limited to,
their budgets: questions such as truancy rates, teacher turnover. and

simply collecting opinions about what the people involved think about the

place Another question asked by clients may be: what happens to
students after they leave the school. If it's an elementary school how do
they fa:c in junior high school and so on.

Senator Roe: Just briefly one of the problems that we face so far as the

controls of education arc concerned, local controls, slate controls, is this:

if we go to a system of 100% state financing, there is no way that I can sec
at this time that we can allow the school boards, the local school boards,

to set salaries. In Oregon there is a constitutional prohibition against any
kind of deficit spending. For a dollar spent there must be a dollar in the

bank. There is no way we can obligate ourselves tc pick up the cost of
education and then turn it over to 350-360 school districts and say now
negotiate your salaries. We must come to the point. I believe, where either
a statewide central authority designated by the legislature or the legislature

itself has to grab the bull by the horns and look him in the eye and say this
is the way we are going to set minimum teacher salaries on a statewide
basis.

If you grant that premise, then the next premise conies. You say then
the state has to be able to say how many of what different teacher subject
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areas are going to have, so one school doesn't load up on one tn-Onp.1 There
are other ramifications. But until or unless we come to a position that we
can say thu the state is taking 100(,T of the financing of education. then I
think we are goinit to have to leave the salary a variable with the local
school board. If the state assumes l007 of the financing of education
some things may well be different.

The legislature for better or for worse is more insulated against the
public than are local school board tiembers. There arc economic sanctions
being taken against board members because they take unpopular positions
with regard to teachers. There are sanctions being put on teachers because
they get the school boards upset. And we have this situation in Oregon. in
every state for that matter. of the rising militancy of teachers for their
own economic interests and in a free :enterprise economy I can't ,hiect to
a group lobbying and working for better wages but I do say that if we
conic to 100% state financing the salary setting function must reside with
the legislature or a group designated by the legislature on a :statewide basis.

Professor Coons: To leave some responsibility to the consuming unit for
payment for the service, for education, may not always he a bad thing: it
may be one source of variety that is, in the sense that you require the
consuming unit. the school or tha district. to provide a substantial part of
the revenue you put a natural brake on its otherwise gluttonous appetite
for spending. And it's the same if you go through a voucher system for
families and give them a choice as to how much is going to be spent, a
choice about the size of the voucher. It's only by requiring them to make a

substantial sacrifice and having it fairly graded, and sensibly graded that
you put a restraint on their appetite at some level for spending.

Now with respect to the governance issue, one might add that you can
imagine a system that we haven't talked about in which the state would
shorten the normal or average school experience in public financed
education, homogenize it around the state, make it a three hours a day,
morning experience, something like that, with the essentials provided by
the state utterly uniform at a reasonably high level and then give the
poorer children, or by some definition the educationally disadvantaged
school, stamps with .vhich to purchase a wide range of approved
educational experiences or goods and let the rich, as they would arid as
they do, add to the publicly provided experience with the kind of piano
lessons that you provide for your children and as I would. Let the poor
now share in that form of governance, that is, that variety of experience
that they don't have access to,
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Professor Frohnmayer: I should be out there because I have a question for
Ills .1ncl too: that is. the question of consiitutional standard of fiscal
neutrality. If that is a constitutional standard, can you think of tests bs
which it is measured? Putting aside all of my remarks from this mornirqi.
assaininiz Serrano Wi.i7 the law, how does one tell, if he is a state legislator.

whether or not the scheme which he has adopted is constitutional? If fiscal
neutrality is the test, what are the indices of fiscal neutrality? Is this a
problem to worry about cr am I holding up a straw man? I don't really
know.

Professor Coons: Well, the nice thing about the existing system is that it
is obvioasl, in violation of that standard. That is to say, otie knows that
whatever the future might produce in the way of sophistication we [to not
have to face that issue immediately. I would think that insofar as the state
responded to a Seri-ano kind of decree with a reshuffling of the property
tax base, or to put it another way, insofar as one is dealing with an
arithmetical equation provideu ay the system itself, there is no great
difficulty in determining whether or not the standard is met. It is easy to
do so now because the very statutory structure of education decrees that
spending shall be a function of wealth. It is structural, it is a discrimination
machine on the face of it.

Now. let me give you an example from a somewhat different world. If
you looked at the University of California you might say that the
University of California violates the Serrano norm because it has a large
number of middle clacs and upper middle class children, children of
wealthy families who come there and there is a de facto discrimination by
wealth. You ask, now why are they there, why aren't the poor kids there,
what kind o: Inplaint do they have? It's a very subtle kind of complaint,
if any. It may be that higher education, such as the University of
California, may in many subtle ways violate the norm. But there is nothing
in Serrano which requires the court to dive into that maelstrom of
problems. so long as the state is not on the face of the system engaged in
that kind of discrimination.

Somewhere between the present system and the total de /gem, if you
toll, kind of discrimination in the University of California, her the
community college: there is no compulsion to attend school, and there is
perhaps a larger measure of non-property tax input, but there is still a
geographical base and property tax attached to it. I think that probably
the community college, so funded, violates the norm because I don't think
that the norm depends upon compulsory attendance. But again it is easy
to see that there is wealth discrimination, it's a matter of arithmetic and so
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long as the state depends upon a system in which the discrimination is
structural the court has a very clear standard.

Now whether the state wants to co beyond that ! have no idea. I would
not wrongly urge it to go beyend that and don't think there's any
neeesAy. The important effect of Serrano is to get the legislature to give
the bedrock re-examination and that's all the further you have to go to get
them to tear up the old system and begin with something new

Professor Benson: 1 am complimented to think that I can comment on

the constitutional question. The New York rule is this: you have inure
education financed by statewide tax system and inooev is distributed on
the principle of equal dollar per student except where a departure can be
justified for some educational reason. Now I like to think that the
educational reason can be defined: more money for the handicapped, that
sort of thing. I think in higher education there could be a problem. It's
plain that public expenditure, not private, but public expenditure is
strongly a function of the grades a student gets in high school and the
range runs from something like 55000 on the avenge for A students down
to something like 5800 for C students. And I think one needs to approach
this without violating notions of equality in the educational institution.
It's a quality of demand selectivity. If I think we really wanted to go far
on a more ideal income distribution system one might arrange it so the C
students gained some compensation for the fact that in a way they are
beimg discriminated against in higher education expenditures.

Professor Frohnmayer: Let me follow beat up with a point which
Professor Coons may wish to address. Assume that two school districts are
each given SI000 under the McCall plan. It is obvious that the special costs
peculiar to a given district may vary erormously so that the net amount of
dollar expenditure allocable to per pupil classroom hours will be far
front uniform, even with an identical gross per pupil state subsidy. The
question is whether it matters that part or all of the state subsidy goes for
capital costs or busing expense or higher than average debt service for a
newly constructed high school? Obviously a number of facors affect
costs; I named f1ve this mottling, and Senator Boe articulated ten variables
suggested by the Lawyer's Committee for Civil Rights. My question then is
whether the particular objects of expenditure in a district are relevant
constitutionally, and whether all of them are permissible constitutionally?
Is the constitutional standard required to take into account those kinds of
things which depend on these difference variables? Otherwise, measured
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by classroom hour input (or other index of educational "quality") the
blanket state financial allocation still results in substantial variations
among districts in the amount of money which actually serves to benefit
the individual pupil in the classroom. What is the constitutional response
to that?

Professor Benson: I would like to say one more thing first. In practice the
notion is that the, say $300, would be treated as a categorical item. What
he's doing is trying to assure equal dollars in the instructional budget.
meaning teachers essentially. And then having this other added on. Now
possibly if you feel it's an educational reason, one could put in money for
disadvantaged students.

Now one thing that hasn't been discussed. Even if that SI000 is just for
the instructional budget and there are none of the abstractions you've just
described, it's possible that the prices of educational services will vary
geographically and frankly there is no measure of that; just as there is no
measure of how much money is required to produce a certain amount of
change in learning in child X.

Professor Frohnmayer: The problem which still coacerns me is the judicial
standards by which all of these complex matters of expenditure variation
are to be evaluated. Are we still in the "super-rationality" test, or need the
state only show some legitimate state interest in the expenditure variations
under the old equal protection test?

Professor Coons: Well, first of all Serrano doesn't make the world perfect.
One might hypothesize a state in which one might like to educate only the
gifted. And what would you say about that? Is education then a function
of wealth? The state says we're going to take the smartest kids, the best
looking, or the most intelligent looking children and educate them because
we don't have enough to go around and what we really need is an elite
which will provide the brains to run our technological system and the rest
we can feed and keep warm and happy and the smart kicis will take cafe of
them. Well that doesn't violate Serrano. It may violate a lot of other
things, however, that you may feel strongly about. But what Serrano says,
and simply, is whatever you do, don't do it according to wealth. So then it
matters how you define wealth. Now it may be that the cost of
transportation to a sparsely populated school district is something which
in realistic terms we could speak of as the difference in wealth. That is,
that for children living in such a district to get to whatever educational
experience they're going to have is a charge upon somebody. You can't get
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to that education and enjoy its quality unless you have removed the
burden of the physical distance. And so it is realistic in economic terms to
speak of that as wealth. But then the question becomes, is it sufficiently
clear; and Professor Frohnmayer's problem about the clarity of the
standard becomes very important. You say, well can a court fool around
with that kind of economic difference? Sure it's a wealth difference, any
economist will say it's a wealth difference, but can you show it to the
satisfaction of the court, can it enforce it clearly? The answer is, I think,
yes in the case of transportation costs. There you can tell what it costs.
You've got contracts, you've got distance, you've got gas and so on and
that's fairly easy. But the hard questions such as municipal overburden,
how do you measure what the wealth difference is for Portland as opposed
to Eugene? I don't know and nobody knows and that's why the court
won't get into it. I think they'll simply say: sorry that is judicially
unmanageable; we've done the best we could with the obvious kinds of
differences in wealth that the state itself has created in this kind of
discrimination machine that it has defined and that's where we stop; we
can't do everything and we've done that

Member of the Audience: I'd like to direct a question that I think is
relevant to Mr. Boe's statement. It seems very relevant to ask what will
happen when someone decides to test whether the Serrano case will not
hold good under county and city financing. If you have to change the tax
base in order to raise the money for schools I'm sure you'll have to change
the methods we use to raise money for the counties and cities.

Senator Doe: I would disagree with Your premise first of all. I don't think
the case said that you can't use proPerty taxes for anything that you want
to use them for and that the legislature decrees. It only says that wealth
cannot be a factor.

When I first heard about Serrano, the obvious question came to my
then to city governmind: will Serrano be applied ments or county

governments? My city only spends $30 per person per year for city
services and Eugene spends $47. Is that not also economic discrimination
as defined by Serrano? I suggested, and I think Professor Coons said also,
that it does not involve that. To me there is a relationship between city
services and county services and what my property has a just reason to
bear, because the services improve and protect the property. In my
opinion,educational services are not related to property, or not as closely
related to property.
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Member of the Audience: If the standard of the court in Serrano was that
quality education is not based on wealth then how could the court allow
any kind of local financing over and above the amount of state financing?
There would be a clear correlation between the amount 01 .,..scssed value
in a district and ability for and willingness of the taxpayers in that district
to exceed the state allotment and therefore we're back in the same
position where the quality of the education is based upon the wealth of
the district,

Professor Benson: If I could rephrase that just a little bit, the district
power equalizing scheme carries the idea that any two school districts that
have the same level of tax rate spend the same number of dollars per
student. As I understand your comment, take two districts one with rich
households and one with poor households: now even though two districts
have had their local tax bases equalized made equal in a fiscal capacity,
you're saying that the district with rich households would be more willing
to exceed itself because they're more interested in education than the rest
of us. I'll also put it this way: once one changes the game the richer
households will resume leadership in education spending. That's the way I
see it. Jack Coons sees it differently. As I understand his argument,
because it's been the poor districts in the past that have been willing to tax
themselves at higher rates, they've gotten accustomed to that and are going
to seize this opportunity they have to move themselves ahead. If my point
of view on this is correct then I think it is difficult to satisfy Serrano
except under full state funding. Professor Coons what do you say?

Professor Coons: I don't know how people will behave if you equalize
their tax capacities by districts but do not take into account their personal
incomes which we don't really know. There certainly is some difference in
economic theory. One would think that there would be a difference which
would be income specific with respect to voting behavior. On the other
hand, the social information that we have about the attitudes of the poor
may suggest something else, if it suggests anything, we really don't know.

People like Allen Wilson, Coleman and others who have studied the
attitudes of the poor toward education report that it is higher in their scale
of values than that of the rich. They report that the poor see education in
fact in an unrealistically promising way. They seem to be likely to make
almost too much sacrifice for education, that they will overvalue it. Well.
I'm exaggerating a little because there isn't an awful lot of evidence. We
don't know because they've never had a chance to tell us. They now go to
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their neighborhood school and they are assigned there and haven't much
to say about it so they don't get very vocal about this particular problem,
But it would be very interesting to me to see how districts which had large
low income populations would in ?fact behave if they were given the
opportunity to respond to a power equalizing system.

Now remember this morning when I gave my example I used the
property tax but I didn't say that I thought the property tax was the best
way to run the system. I said that I thought a local income tax would be
best, and precisely for that reason, because it is a properly progressive tax
and it would put the rich and poor families into a truly equalized situation
where voters would all stand roughly in the same position with the same
stakes. And so the price of education would be the same for everybody in
a more realistic way. And so I think power equalizing based on a local
income tax, a surtax locally chosen, might take care of the problems
described by Professor Benson,

Professor Benson: I would think you could go a long way with the
problems that I have with it. We must be talking about a piggyback tax. I
mean you' can't administer an income tax in the size that local
governments and school districts are. Now you can piggyback either on the
state or federal returns if you've got official cooperation. But to me a
piggyback tax is not often one you have room to maneuver and reach. Not
as much as property tax. So I say, establish a tax where you can have some
local variations. To me an income tax is just another route back to full
state funding.

Member of the Audience: Are you basing this tax on a district basis or
family basis?

Professor Coons: I prefer family, but district will do it. Suppose we get
real equality of capacity. Suppose that we hypothesize a system in which
districts are really equal in a sense that economists would all agree on.
Then you say you really get down to the crunch because you say there's
something wrong about a system which permits voters in one district to
treat their children differently from voters in another district. That's what
you're saying, right, that's what you're asking?

Member of the Audience: The court didn't use the word quantity, it used
the word quality.

Professor Coons: Right. Okay now the response of the Serrano style
enthusiast is that you have a dilemma. On the one hand, you say that it's
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had for the children in District A that the voters voted against a

kindergarten, But then you've got to be willing to accept the vote of the
entire state against kindergartens in your system. You% e got to be willing
to say that if the legislature says no kindergartens here you're not going to
let District B make an additional sacrifice and have a kindergarten. You
can't have it both ways; arc you going to depend upon the local political
entity to make a variety of' decisions some of which you will disapprove,
or are you going to go to the state level to have decisions made on a mass.
homogeneous basis? In that case you run the same risks of disapproval, but
you have only one po!itieal option, that's to go to the center and if you
haven't got the power to move the center then you don't move at all
anywhere.

Member of the Audience: What I'm in effect asking is: is that not what
we're left with if you truly follow the dictates that the quality education is
not going to be dependent on wealth? If you want the district to have
options, the propensity to spend in behalf of these additional programs
will be greater among those districts with larger incomes than in those
districts that have lower incomes.

Professor Coons: How do you know? It may be that rich Hungarians do
not like education as much as lower class Jews. Let's consider the Amish
for example, the people who may have cultural differences which relate to
schools, their feeling toward education. You can't say we won't let you
feel that way, you've got to value education the way the state legislature
values it and so we're going to say you've got to spend $1500 no more, no
less; you can't have a kindergarten even though you're willing to work for
it at the same level as everybody else. Okay, I respect that judgment, it's a
judgment that may in the end prove to be advantageous for a lot of
reasons. It's just not my judgment. I like to see people have an
opportunity to be different.

Professor Benson: I have just one more point I would like to make.
If you have full state funding what you are doing may be satisfying in

your strict determination but you by no means are getting equal education
because what the rich families will do is simply supplement in private
sectors, provide more tutoring for example, and instead of the rich family
buying music and ballet and so on, on the side they'll begin to buy
mathematics, English, etc. Now that is a kind of loophole of full state
funding. And I think we have to have loopholes so we won't kill each
other. But the argument between Professor Coons and me is whether you
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want your inequities within the public sector or outside, and if I had to
say one or the other I would say on the outside.

Member of the Audience: Is there any evidence that Serrano decisions are
stimulating any real look at the assumptions of what constitutes equality
education?

Professor Benson: There's a body called the National Institute of
Education, which the President proposed be established and because of his
concern that we had to know the information about how much money it
took to do what in education. Now in the meantime the President has

decided that spending $300 for a minority student does the job so we
don't have to worry about busing anymore. Somehow he found out this
information before the National Institute of Education even got its

money! But seriously, education research is not in good state, but it's not

quite dead either.

Member of the Audience: What about the variability of expenditure within

the schools?

Professor Benson: The recommendations of the New York Commission do

propose that the extra funds for educationally disadvantaged get to the
schoolhouse. Now except for this school accountability idea which I

mentioned earlier it is not proposed that within the schoolhouse one try to

regulate that money is spent only on the three-quarters of the students
who are disadvantaged and none at all on the quarter who are not
disadvantaged, The school becomes the accounting unit and intra-district

expenditure differentials ought to be controlled. Now this is not

inconsistent with the idea that once the money gets to the school the
school itself has something to say about how it's being spent. So as to the

final question, what is the intra-school distribution of expenditure front

student to student, the Fleischmann Commission would say that is

substantially a school judgment,

Mr. Munn: Let me just respond about the Governor's program. The only
statement in the Governor's speech was a statement on a flat grant for
grammar school and one figure for the grammar school and one figure for

high school students. The Governor has since announced three committees

that he's appointing; one would deal with the distribution problem and I
suspect that the committee and the legislature will greatly change this
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simple flat grant program to possibly deal with the type of question you've
raised but there's no assurance of it now.

Member of the Audience: Here's a problem we have. We found that in
School District One, which is a school district in Portland, as one moves
down the socio-economic ladder you find that the achievement levels of
children in various schools in District One lower. I'd like to know if there
is a process to explain why this is so.

Senator I3oe: The problem of the various levels of achievement which are
important in School District One are also existent, to perhaps a lesser
degree I would imagine, in almost every school district in Oregon. We have
achievers and we have non-achievers and we have ethnic differences and all
the rest of differences. The Governor's proposal of course does not cover
this consideration, the problems that you're referring to. Obviously. in this
case that you're referring to, money probably is the key factor in the
thing. I don't accept the premise that there is a one to one correlation
between money and a good education. Again, if you will recall the
statistics, your school district has a much lower operating cost per pupil
than a small school district and yet you have much more variety in your
district than any of the small school districts in Oregon. I think here it's a
mater of money, and where you get it and how you get it is something
that the legislature and the federal government are going to have to take
responsibility for,

Mr. Kirkpatrick: Both this question and the comments just made are
pertinent to a more general evaluation of the relationship between money
and educational quality. Some people have suggested, and I think the
Coleman report made some suggestions along this line, that the cultural
background, th;r intellectual level of fellow students is really maybe the
most fundamental factor as far as educational quality goes. We have
observed in Legal Aid the situation in the type schools that the poor go to.
It makes our attorneys realize that children of welfare mothers tend to go
to school with children of other welfare mothers, educationally disad-
vantaged tend to go to school with the educationally disadvantaged.
culturally deprived tend to go to school with the other children who are
culturally deprived, whereas out in the suburbs the children of professional.
people and the intellectual tend to go to school with children of other
professionals. This problem may be even more controversial than shifting
taxes. When you start shifting the neighborhood residential patterns and
busing to distribute the educationally disadvantaged to other parts of the
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keep them from being concentrated in one school, this may be
even nuts e controversial than school financing.. Yet that type of shifting,
.L0 (III p ,pie who are culturally and educationally disadvantaged in sonic
\'i). exposited more to people who aren't and have a higher level of family
1,...ickgrom,..d, this may be a more Im po rtant factor to providing true
equality )f edocathmal opportunity to a disadvantaged student than
having him

get $90'0 a year instead ,,r s800, or $1000 a year instead of
5:00.

klernber of the Audievle: This 'vord "wealth" ...what is wealth'? How can
define wealth'? If J. may gLtie this illustration: instead of taxing my

'tne producing property, why don't you tax the income I receive from
property'? If it doesn't produce income, then don't tax it. and

wr.ttever 1 receive ii,coune, Ui\ it then.

Mr. Edmumdson: d tAnk that it has been mentioned by Professor Coons
the I a bets 'r base of detcrminint,; taxable wealth is income. The reason we
1.10 about. property much a. we do ,;s that that is a large part of the

systtin, and That _ruing the case we have to work with it and try to
improve it. A greater improvement is to consider taxable wealth to he
basically ir,:ome wealth, so again., in a word.. yes, If you can go out and get
the majoriry of Oregon voters to raise the 536 million they need for
education by increasing the income tax rates from 4 to 14 percent to 10 to
20 percen: hen the answer is yes. Politically, that's impossible. I just don't
think you get the average Oregonian to agree on that kind of shift.

Mr. Munn: Let me give' you one illustration of how the Governor's
program woadd work in its simplest application. Let's take your $100,000
piece of prlperty here. Now tale Governor's program calls for income
producimg properties to pay 510_25 per $1000 true cash value for purposes
of education. Let's say that your property is in a 3% tax district: presently
your property taxes arc 3% of 'the true cash value, or $3000, Under the
Governor's Grogram just for eductation this piece of property then will be
assessed S1,025 for the purposes rf school. Now we assume that in your
se11001 dish: L i all die rest of the .real. government services are 25%; 25% of
your present property tax is $750 so for L)cal government services you

old add `---75: to the property taNtt and you would come out with a total
I, le of $177 5 property taxes as tt, Ansi your present $3000. Now, if you
utwe a pays t II !L. ;\ then your 11% ryroll tax would be on top of that. But in

case, whets- your payroll r , probably limited or very seasonal, you
c)t-11',i1 stand to a'most ti. .(:'',,;'-ere.ttce between $1775 and $3000.
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Member of the Audience: I'd like to know whatever happened to Johnny
Serrano.

Professor Coons: Ills father actually moved to a rich school district! It's
very strange. it's too good to be true really, but it's true. Johnny Serrano
turns out to be a very smart kid and his school principal took the father
aside and said you really ought to get this kid out of here. We've got such
lousy schools in wherever it was he was at, I think it was Whittier ...no,
that's the President's old home ...but anyway, well maybe that's where he
moved to, I don't know. But he's well and prospering.

Professor Benson: The moral is take advantage of the inequality while
we've still got it!
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Appendix A

A First Appraisal of Serrano

John Coons, Wm. II. Chine, Ill and
Sicpheir D. Sugarman

A host of legal and related issues have been posed
by the recent decision in Serrano v. pries/; a selective
scanning of these issues. in an attempt to ascertain
their importance and likely impact. is now necessary.
In Serrano the Supreme Court of California held that
to the extent existing, differtMets in spending among
school districts are caused by differences in ssealth,=
the present scheme for financing public schools in
California violates federal and state equal protection
guarantees. The court further held that although
school finance mechanisms may differ along many
dimensions, they must respect one proscription: the
quality of public education, at least as measured by
spending per pupil, may not be a function of wealth
other than :he wealth of the state as a whole?

Redundancy may he helpful here. One restatement
of the court's holding is that Serrano requires of the
state a fiscal neutrality among those agencies it creates
and empowers to make different choices regarding
educational spending. Another paraphrase would f>e
that, to the extent the state allows quantities of pefilic
education to besought by local units (whether
counties, school districts, schools, or families), unit
wealth must not be allowed to affect the quantity
purchas.:i. Since, as things star.,), local taxable wealth
per put: d is a major determinant of public school
spend,ing in almost all states. Serrano is significant;
insofar as fiscal neutrality is not an elementary or
unambiguous concep:, the meaning of Serrano remain
obscure. Speculation about its career is worthwhile
if risky.

There are already signs of the decision's legal
vitality in addition to the untutored (and undeserved)
hosannas of property tax vigilantes and political
opportunists. The holding has been approved and
applied to the Minaesota financing system in a declar-
atory judgment by the Federal District Court in
Van Dusan:, v. lhaflehl.' and to the Texas financing
system in Rodrigurzv. San Antonio Independent
School District.' Many similar suits are progressing
toward judgment in other states brought by lawyers
acting in apparent accord on the fundamental ques-
tion, Anticipatory responses are stirring in other
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branches of government at all levels. Given the present
quantum of activity one might conclude that a series
of major decision-points may be at hand regarding the
forty-five billion dollars collected and disbursed for
elementary and secondary education in the United
States.

Radiations of Serrano are likely to touch increas-
ingly wider rings of power and interest. each likely
to be affected and to respond particularistically. Three
of these rings will be briefly considered here. The
narrowest focus is the judicial arena: what will happen
to Serrano and similar eases (e.g., will they be re-
versed?) and what is their significance to the body of
Constitutional law? Next. Serrano holdingsimply fairly
prompt legislative action; how will state legislatures
and the federal government respond (e g., by a cen-
tralized or decentralized system)? Finally. there is
the longer run impact upon and reaction of the
political community as a whole: what major changes
are predictable over time given this major thrust
toward redistribution of public resources?

The First Ring:
Serrano. The Courts, and Constitutional Law
(he Posture of the Present Litigation

A variety of procedural and jurisdictional questions
leave the eventual fate of the Serrano ease itself in
nabibas and will affect the rate of its progress through
he system. It seems likely that the easy which first

*This article o,ginally appeared in Volume 2, November 2 (Winter, 1971) of the
Yale Review of Law cnd Social Action. Copyright ©1972 by Yale Review of Law
and Social Action, Inc.
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',aches the (-'ins d States Supreme Cum t sill arise
in anothci 'tale and thtouili the federal courts.

.1 here ate two federal doetri nes which are relevant
here. The lu st is the -final judgment' rule which
prohably insulates Sitranii itself fre:n immediate
ries sew by the federal high court That is. certiirrari
should ;it ope tly he denied since the case arose and
was decidzii on the pleasliints and presumably will go
to trial at an early state.11 he California Supreme Court
itself has,1e l; d the tlzeissin not to he x "final
judgment Only when the trial and the available
state appzals use been completed will the ease be
ripe for review. on Of course. review could
. s cur at the present stage if for example. the United
States Supreme Court concludes that the trial is but a
for MIMS Si-Irani, opinion may he read to
force use es cry fa, ilia! issue exeept the allegations
conzeining tax rates. spending, and district taxable
wealth which are matters of public record and ap-
pal entlx undisputed." So s cued the factual result is
fotegone. Nceei the le,.. the state ptoceeding will
incolve the sub.-tan:lid and delicate question of the
strproprtate order, far no one has been ordered to
act or refrain horn acting in any way. It is unlikely
at this staec that the U.S. Supreme Court would teach
fur the case.

The longer range question is w hether Serrano is
vulnerable at all in view of the possible presence of
an "adequate and independent state ground."'" Ilea
opinion cites the state constitutional counterparts to
equal protection as supporting, the result and then
adds ;tidally that the California law is "substantially
the equivalent- of federal equal protection.' This
represents another step in a continuing pas de deux
hems:en th.i California and United States Supreme
Court. v.! I California court could have either
insulated the decision from review by stressing the
independence of state law or harmonized its judg-
ment with an emergent federal rule by striking -sub-
snintiiilly.-14 What it has done instead is to leave the
federal courts free to move to the merits on the federal
question while leaving itself free to preserve the
result in California even if a Serrano-type case goes
down to defeat by the Burger court.

lit all probability Serraniiii itself will never be decided
on the merits by the U. S. Supreme Court. Sonic of
the cases now in process in federal courts may face
their own problems of delay and restraint under the
abstention doetrine,i but it is most likely that °tin
or more of them w ill reach the high court in the next
eighteen months, well ahead of the probable Serrano
timetable."

It is also possible that the Serrana role could be
seriously of or even subsumed by the decision
of a case or eases which barely resemble the school
nuance litigation. One candidate is feihritort v. New
York Stare Eduralio,(1)ep,:(imenr.17 decided by the
United Slates Court of Appeals for the Second Circuit.
llienniplaint asserts that fees for textbooks are
unconstitutional, because education is a fundamental
interest and fees arc an insidious discrimination on
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the basis of persona! wealth. The coin! split ; I

holding against plaintiff ehildi en. SI uld the Supreme
Court review the substantive issue and decide it
against plaintiffs. it may he hard sledding for No rano-
tyPc actions, although there is an imp,' lam distinction
available in the purely de facto character of the
wealth classification in J ohnson Contrativ,i5e
substantive victory in li,laison would he most
helpful.11,

The Holding nod its Rationale

Whatever the procedural odysseys of the current
litigation, in thd long run the substance of the problem
and its solutions will deteirnine die final outcome.
Serrano begins with A complaint shout the m inner in
which public schools are financed in California."
This financing system, shared in its essenee by almost
all other states, relies upon three sources of money:
local school district taxes (on piopet is ). state aid, and
miscellaneous revenue, from the federal government.
Federal aid tends to be directed toss aid specific edu-
cational purposes (e.g.. Ms:ids...Int:pilot ehilthen.
school lunches) and constitutes only a small ft action
of total spending for public schools. State aid is dis-
tributed in two principal says: first, under the
'Foundation Plan" the stare sets some level of
educational spending (say $500 per pupil) which the
state will support on a fully espialized basis. "Fully
equalized- means that any inciipazit!. of a district to
raise that amount of money is compensated for by the
state. For every district there is calculated the amount
of money that would be raised by a toy on its property
of some rate (c.g.. ); to :he e ytrm :hat the amount
raised from this I el, would fall shoo of the foundation
level, state aid makes up the diffctenee.'llms,the
poorer the district, the more the state supplies in
foundation aid. Second, the state dispenses 'Tat"
grants: this is a uniform aillotint- -$125 per pupil in
California--which is guaranteed to all di,tri,iis if they
do not receive this snuch in foundation aid; in hort.
it is money for the relatively rich di Ariets.,1 Overall.
however, these state and federal substations sca:what
prefer the pouter districts.

['Middy, there is the local tax les y. This hot category
of public school les enties. because it is so sensitive
to thew smith of local districts, is the real some: of
the SelniffUL'011arlaini. In I YoSii- ng, the foundation
plan in California ;quail/est idtsti icts up to S jj .3 and
$tSS spending per pupil iespectisely for cicir,..-ntaty
and high schools: yet the axcii age respoctisc sp.inding
pet pupil in the state during 196$ -o'1 w as $611 and
$C36. This sub.:initial dins rens:: itztween equali/cd
support and a, mil spending is supplied m Mils by
local rexenuc...ind each dollar of local tern ice per
child Conies at a different tax price for excly sh,triet
in relation to the wealth of that district. Because for



the pior district e.ich :hose the foonilation
tepee -ents a much !seater tax i.lork lot
the richer psi c, sickliest
with. and otisousis
If esery district sac, kited squads Ire e,h-eatian,
lesy ing the same rdileanomil rate its a.
valuation, Isescily
per eletticimey pupil. would Case os ei h.rt riracy
much local resenue IS et Cos ilia. at le than
I8,(00. While 13:s ,rly Mr, 1.11,0 ,svc.thy as n
be able to spewd all it would raise at a lax raw equal to
the """ "C hit $:11001S. Wes( COs tf1.1
is tits poor to run a school at that same tate. In
196b -69, with all all incli,dcd. Iles eily /LIN spcnt
S1,232 per pupil at a focal tax rani of about 22 malls;
West Covina, at a rate of o%er 41 null.. was ahie to
spend only 5521 per pupilhaft the spensfine for
twice the tax rate. l exarcple 0 not an extreme ease
Analysis el the entire sloth hotion of dot nets reseals
a consistent pattern v'e

1 his nexus of wealth and spending is the target of
the Serrarro and run busaerc [whims,. 1 he ratienale
adopted by the two court, to void that onus ins 01, Cs
lilt converging persuasions of the "fundamental
interest" and "suspect classi6eation"
cation by wealth of school districts is constitutionally
suspect when it affects the enjoyment of a fundamental
interest, which the court in each case held education
to t:. To jnstify its injury to plaintiff pupils caused
by a wealth discrimination structure. the state must
show a compelling interest the advancement of which
requires such a system. It showed none in either of
the eases.

A few words about these tools of equal protection
analysis developed by the Warren court =' are neces
nary but risky. The fundamental interest label ob-
viously confers a special constitutional status.
However, in itself it suggests no specific prohibitions
or prescriptions of state action. Tor eumple, to
declare an interest fundamental is not necessarily to
prescribe an equality of its dispensation. The right
to travel may be fundamental without its forbidding
cheaper bus tokens for posons over 65. The presence
of fundamentality by itself decides no cases. It merely
triggers an expansion of sic court's ordinary view
of what is relevant and of its ordinary standard for
determining the validity of state action.

The Court's standard, in most equal protection
casra, is mere legislative rationality; in fundamental
interest cases it is no stretch to define the standard
as super-rationalitythe state action must appear to
the Court not merely as sane but as plausible policy.
In the voting cases, for example, the United States
Supreme Court has spoken of "the exacting standard
of precision we require" of the state in its selection
of persons appropriate to exercise the franchise);
Thus, the fixing of a very limited cadre of privileged
interests permits the Court to employ a more exacting
rationality standard without eroding the mom tolerant
standard for the general run of case;.

The notional the "suspect classification" is no less

diVocult to ,011,III:tri7t Olt Its toCC n %Wish! sctJn lo
be a orilnYol of netdi ality ss lush ti,, :ins ern
ploy mem of a parisiuto categois C,Cf
is auto sally suspect as a classif a atioo. what are we
In coal si of Ms horde or enactments s :, ifieally be:m-
inting the (stet'' 1, the fof -smpect
Nation" test not neutrality at all list tallier its
opposer : -- pat iisdity to the pi ioif thaps, hut if so.
silt) dOLS.CcOort specifically ilcatre personal p.% erly
tot's' owl:cos:1r) to tilt ool;nne, rely tor J 011
i0110.11%i (Chl oistricit) wealth :doss.'" Is It. paillays,
because the Ica. ,s, indeed, .111 re/-
rationality or "good seti-e test and that the we of
rich and poor disnicts to carry out a unitoini edu-
cational respon,ibility i, sunpP, stupid policy? The
Serrano opinion its nes this analysis ss nil its ob-
servation that:

...discrimination on the basis of dim, let *a cArt, is equally
his alid tie commettial and indultrial property ralli01
altysticm, tos base 15 Ontft1,01,1,,,i,enly 151000,
Out the soh, lo llot more es10.1101170 don!, to the
children of tint district than to !how of wiot:iet melt ly
he;aine of the fortintouy ',restate of sa:li proper is ',make
the quality of a thild s education dependent own the 14,:etion

prrrale ,onisicrylat and induoi to I estathht.lents Surly,
this Is 10 ICI) 01 the most itrelevint of f:.-tor as the has, for
educational linan,tng.,:'

In any case this conjunction of -fundamental in-
terest" and "suspect classification" shifts the burden
to tile state, requiring it to demonstrate a state interest
which is both compelling and which cannot be served
by a system of finance less onerous to the plaintids.
If, for example, the state had manifested a compelling
interest in having local control cis er school spending.
it would have been necessary to determine under
what alternative structures, if any, such local control
could be effective. Unfortunately for the state, the
court found nu such interest in local control manifesmc
by a system which dispenses Is.cal privilege and
burden so et ratically that -fiscal freewill Is a cruel
illusion for the poor school districts.":"' Thus, it was
unnecessary for the plaintiff-children to go further and
demonstrate that local control and fiscalneutrality
are in fact compatible.

The premises the court declares in Serrano (special
interest, suspect classification, absence of advantage
to slate policy) do not imply or demand the court's
conclusion (the rule of fiscal neutrality in education),
However, they conic as close to this a , we ate ac-
customed to expect in the law. In fact, if there is
deductive error, some would assign it not to the court's
boldness but to its failure to mandate stmew rile uni-
formity. t In that respect. however, the court deserves
high marks pre, iscly because it acted with restraint.
If the offending classification in Serrano is wealth, the
court's decision is prc,perly tailored toelintinate that
influence, That the principle enunciated be Ironed to
attacking the particular evil it sets out to aholish is a
sound canon of logical as well as judicial parsimony.
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rout Int, re,r,itg Prohlentv for Serranojointists

:1,1,01,, And l'art (Mt, I:11\c .1,11111g di`re'll
b-..;:anye ot their faetuoi so,o,docss and roddcr,itc

dilutional stance I i i erersal olaes, the basic
rs like', to be .t ;encrril condinon of stasis iii

the Sopierm: tTowr t h . . nor . . ! t of ,11, r: caes. and th.nr
scn tolla,;; An, r; me In; d jt in,ds si;alcedc i5tk -
or sues II the Court is irtlirrittIltit Its .11.: holli ttbt
nisolicd. 1 Inas casily ks it ls hands ill the a al 01

the d. .11t, .11M)

a ;,,ilober tints intereruo,: sob in the case
ihsa ara and 11,1 en

to alit! klatiaLs. ()I these, fom arc
relati'.el important will be brierly consideted
he; c I liey arc.
CI chi Tom the o !anon

tu utt .110 1,111, trit i t the indisi.twil
CI the rati,thile in tr..atiog

nor rs1 an.; it. 1,1c, L.1.doy ,1,111cr
the utto of ag-

cicgate v 111111,at.i.ti tte,lIilt .
to coo ,01.11.t, tilt.' 'iilitrl.,.Ittitifctr's

Muir ). because or ,:,..riiimlaooa Ill in,
idli.1011111:111:e pit...W.0:1H). Sti:1141Cant, tlh; lart
is that nit one CC say hpo ird;fit :1;1. st.ei.nl olCC

mulch I,, as about the 0.4 quality problem. but
cllc,;1 is ,,los,li.:1,111" ho Califtodia :mot

conies use to ra.utg that it will assume the presence
of. a put.ii is c relation Money to tiil.iiIlS ii edueanon
in the ab.ence of proof to the e..ntiary.21' The
I un nuturtz court says it plainly:

n the I ksitiliiitirc ssitti:a1 serail r hue foic:Iiiacii this
if, Niatc 1. estarittiiiiiii 3 syocin ern.norrpm,

t,il.thrt',fl ti sperld,ro.;, it V.E111,1 ',hid; ;rent tel iCc State
Itiat rei lion. Ihc

hiss in eth..1 arc iii r,ttt n Away.

Whether the respective def.mslants nonetheless
sr di try to put the matter in issue at the trial is anyone's
:Iires.;. Presumably it is a factual question onwhich
esport telimorw will he siimificant,

The coconii is the relation of tl,c ge,ra,:o
riC.e to the injury. We that the :14'2 b neatly

ro the ,1.11;1, which is the oi
it fi it IN:nit:nit. This is so, but this niceness of

the tslrl. title pi oulti...es a Et:in:Ay olY1C11 liii
Ai ion Iliad at :yrears, optisili for

can r..inain the deteiminant af lie ab-
an: number a: dollars per ehod spent on education

under a Se, rano-ts rc ta:i,in.oss, in theory the plaintid
wand up noise oil- than he s:drIcsl. 11115

zo old happen 11.1 focally-neutral but de-centralited
ustein in whir It his tlit [let for fane.ly in:1;olinitl
eildre to spend little on .-ultication.,1 It thus is plan
that Serr,,,,, Is not concct INA ssith :es ,,p;thlIng
for education as such. Rather it oaaourtecs a limited
right that. if go, ernment al Clii ici eti are empouscred to
decide :,bout and administer vhildrens:-. edveation,
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:iie lttivt be pros ',led an equality of economic
cm,asaly lo sorry ttiti ti it lonclion. In the sir iciest
sec, at with 3 right tiie,titc.tlit'tihut
is Oil :1 he child is
assured fits itt; acene.es which do decide about

Tending shall he created equal hy the
state \1 her,:er 'In, road' Is ultmmtel !korTointing
to the i'ntetr, depends in I..rge measure
open the out.otn.. of il.e pale lqslatiu e read-
justinee: reip:ed lii A's.,ra50 and ir Inch may
be the since most 1111,1 tar.t effect or !he decision.

.a. ana. can-
eerwly. hy not rdher t-rti..:es?i, The
',sue of y.,od ,s1,e111,r olation should 1,treatcd

r,!.,1 is ;,11.1.1;:d tire tetetrt
deco ions v 1111hims.', and James v.

uhi:h ',vent :a tcie,:t the hindamentality
if the sselfare and how mg Interco, fat pl),phes of

equal i'fits' to11 the (.tlifornia court alifzssis
yes nod tele, ant upia;n:cs of education which support
ii:Iiindsitnenta',its and which ale not 'hared by welf:tre
and liouim..'. the matter i' net The deciding
fai.lot,:learly. is not the sl.eer importa:ac of the
inn:lett: it seems as impoi tacit hr be alive (lwalth
sits CCI. sselfare) a. to be educated. The salient dif-
ference ht's in education's relation to other constt-
tutional valacv- - espe, tally polities!' and intellectual
vaiij cc.

We trust inC tilt sited hire with a nun: tdetenee to
this tangled queoion. Presumably Counsel in the
school finance ca.e, will perecise and argue the right
of the child to education both in Icons of its crucial
relation to the viabilit of our pclitiejl system and
tts inwPaiability (tom the value, of liberty of !bought
and speech At its cote SeNts no represents both a
piniitiiii and intellectual right. It is Inc se qualilieS
which secure its fundamentality and which simul-
t aneously distinguish it from the creature comforts--
or even necessities --represented in welfare and
housing.

, the dkrinction I etiveen eellective and in-
ch, ideal sr earth old) considerinr,. Seerano fat bids
discrimination in cdt....ition upon either but it
is ilk els that the pt 1 required at trial st ill be confined
to rhe it cam of school dot/ is1s. At prtent it is very
ditileult to specify the degree to which personal and
school ,conemists
seem cor.fitient th.it the rol.-Mou is posilivo, bra the
a nornal..o. are frc ,is:nt and ,entetim:, embarrassing.
Not otlt to p,,or Inn orle inhabit lich industrial en-
claves with low repo:anon, but the din are found
ii large numbers in certain large eine, a few of which,

for school putpose. are relatively sw.11 off (e.1:
Nek, and San primary cause is
significant Nis ale school enrollment' L'qually
troubloome, Nth-its. the rich sontel'inec live in tan.
poor area,. .'ratio, thus. is net a one-edged blade
for the sail en povert) I louse,

anidn.;eCootsInissil:oses may provide unex-
pected political support front Oh: nonpoor ,110 lis'c or
own property in poor ditriets. It also reinforces the



suss that the decision has as ilitieli In ati with ration.
a'us gosernment as with po...et R.

coniunic neuttabis mos. of 0: is not Mir:::
the aitalogi/ing. SCrf al:0 Ill the Cailler Me J::h
disermin.uion cases. These do. to,tts all dealt only
with u,,,tith. not ssith the ssealth of gos ern-
mental itritr, 1 Ins &slim-tont is not ili.Cessdrily
1101111(1d Se I WI, \hhat the ca..: las I..., in terms of
the Im:.111s v,sible personal impact of discrimination
upon a planout.child. is rctr ies es in ter ms of the mass
erect of these absurd cdu....ition !I:lancing ussterns
upon the injured Class of platnnirs us a w hole and
thus upon society. Fu Mier. as the t'alifornia and
federal court both emphasize. the fact that the districts
ate creatures of the state eliminates the de lacro
debility from which all the pros ions decisions suffered:

... ae find the case unusual in the estent to which roc.
ermuental action o the court of the sealth ciaisuleatioas.
The school funding .theme is alandArd in ecry detail by the
California Comaitutiots and ioites Although private
restarritial and coninin sal patter os he panty responsible
for the distribution of asigised ....loaton throughout the
state. such Patterns are shaped an.I hardened by Zoning or.
dinanees and other gavot:mm:1 land use controls whisk
promote economic etchiiii ay.... halation,' Gosernmentai
action drew the school itotrict boundary tires. thus de
semtining how much local wealth cacti district wound sontain,
...lcitanons] Coninaed wish Grat?, and for

detlYitY has played a ornitieant role in
establishing the economic classifications challenged in this
action.3,

Finally, even if discrimination based upon personal
poverty were taken as a necessary criterion of judicial
intervention, it is present in the facts of the school
finance cases in two respects. first, the present system
bears hardest upon those inhabitants of poor school
districts who arc themselves poor and thereby pre
eluded from exercising, their right of exit to the private
school. Further. it seems appropriate for the court
to view the class "children" as simply a sub-group of
the class "poor". Realistically all children are poor.40
Statistically most are protected from their poverty
by the private activity of their parents, but this should
=insulate the state from responsibility for their
education in the public sector. The problem here is
similar to that recently scrutinized by the federal
court in Chandler it. South Bend Community School
Carp, 41 There public schools tOuk punitive measures
against children whose parents failed either to pay
school fees or sign an "inability to pay" form:

The school fee collection procedure as applied to these
minorPlaint iris. conditions their irrioncl right to an edues
firm upon the vagaries of Melt parents' conduct, an intolerable
practice ...'(irt/. in original).

Such separation of the interest of child and parent
could be enormously significant in future encounters
among pupils, parents, and the state on issues ranging
from compulsory education to school finance.

llrc Second Mop.: likely and Acceptable
Legislativ e Remedies

The Serrano and von DI3,01.:Itoldine. allure for
much legislative discretion as to the kindrt ss stein
the state Can constitutionally propose ac a remedy in
the litinatin Dillerences in spending pet child ale
permitwil, whether based on educational pohey
decisions by the state pot et nmenl I aid for the ak-
advantaged. gilled. handieapixil) or by local gins ern-
menk.." Complete spending unit-minus.. or minim mit>
plus the categorical add -ens just mentioned. is also
permissible. All that is forbidden is cmiclos inent of
units with similar tasks but differing carioca., to
spend.4I

Fdeicatianal spending uniformity supported and
supervised hs the state gaernment is not difficult to
understand as a legislative remedy. Categorical aid
(i.e., policy or 'needs" aid) is similarly elear.1 he only
elusive and somewhat controversial remedy is the one
which allows spending lesels for education to be
fixed by the local political process. Flow can locJI
spending options (unsupervised by the state as to
motive andpurpose) be retained under Serrarro! The
practical responses lie essentially in larger equalizing
aid to districts and/or smaller differences in their
taxable wealth pct pupil. Under present systems.
meager doses of such equalizing state aid are
used to implement an implicit legislative policy
that spending may not be entirely a function of
wealth. Aid for education is dispensed inversely to
wealth and (occasionally) positively to tax effort.
Under Serrano these subventions to the poor districts
could beincrcased to the point at which each district
is in effect equally wealthy for purposes of public
education; or the district tax bases could be altered
to that same end!" or both.

Such systems are called "power equalized."46 At
present they arc hypothetical. Their effect on spending
is simple. Among distiicts with similar educational
tasks spending above some legislated minimum (plus
categorical aids) would depend solely upon the locally
chosen education tax rate on real property (or on
other local sources). To be number one in spendinga
district floss. would have to try the hardest instead
of be the richest. Listening intently, one detects in
power equalizing a medley of the WASP ethic and
the Marseillaise.

Valid State Systems Exemplified

At this point illustrations of a few state systems
compatible with Serrano may be helpful. The two
broad groups of models reflect the two major ap-
proaches to legislative remedies based on Serrano: on
the one hand, full state assumption of costs, and, on
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tt e other, -pos. cr The numbers within
the :nutlet, arc arbitrary.

Three Centralized Models:

The state provides funds from centralized tax
sources. 'I hese sources might include income, prop-
erty, value-added. sales. and/or any other taxable
salues or activities.]

Model -ss I --Equal Dollars Per Pupil

The state provides $750 per child in average daily
enrollment (ADE). Legislation specifics the extent to
which the spending units (e.g., districts or schools)
can decide their own spendingpriorities.

Model =2Equal Dollars Plus Cost Refinements

The state provides $600 per ADE plus:
5100 per student whose residence is two miles or
more distant from school
3100 per strident for districts in areas in which there
are high costs for goods and services
5100 per student in areas with high density (to account
for "municipal overburden"the presumed but
difficult to document higher cost leveis per capita for
non-education public services in high-density areas).
Again. the legislature sets the limits, if any, of the
spending units discretion in the allocation of its
budget.

Model r:3--Dollar Preferences for Specific Student
pee Plus Cost Refinements

Each student in the spending unit is assigned a specific
dollar saloe:
3600 per average student
$1000 per underachieving student
32000 per blind stuaent
SI 200 per gifted student l- the categorical aids in
Model =2 for district cost differences.

'Fes o De-Centralized Models:

(The state provides a flat grant representing a basic
adequate tninimuni level of spending. Districts add
on lry a local tax which is "power equalized." so that
any given rate means the same spendable dollars in
every similar district.]

Model rr,t----State !slat Grant Phis Local Add-On

'Die state supplies $700 per ADE from central sources.
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an in Model = 1. Each district may add on from S25
to $500 per ADE according to the rule that for each
additional as mill IS ( III i on Stoll taxable value
of local property, an atlearroaal 325 per pupil may be
spent. If a mill raises !,c1,s than $25 pr; pep:! e . in
districts with valuation bolos,. 525,000 per pupil/ the
state makes up the Mier ence . if it raises above $25.
the CYCCSC is redistributed ac part of the state sub-
vention to poorer districts.1 hus. if a rich district and
a poor each add 16 mills iC) its rate, each could spend
a total of $1100 per pupil.

Model =5Flat Giant, Plus Add-Ons, Plus State
Categorical Aid for Costs anl for Specific Student
Types

The first two parts of :his model are identical to
Model a4. In addition the state g"ovides specific aids
for any number of imaginable cost adjustments or
policy preferences. Examples appear in Models =2
and -,3.1f desired. such adjustments can, tfaougli
other adjustments in the aid formula, he included
within the pose-et-equalized add-on instead of being
paid in flat rants. For example, underachieving
children can he counted twice.

It is also apparent that Serrano %could permit de-
centralized family-based or "voucher" plans if they
were fiscally neutral. The apparatus for such systems
has bren described elsewhere and will not be con-
sidered here."



Objections to ne-Centratiled Systems

Objection to power equalized models such as =4
and =5 will eon!: from at least three &aux rs:
( I ) large -unit egalitariaas who object tx giving groups
of focal Voters am cont:ol osei spending for di r
education of children. t: l teehnicians ss ho d:ny the
possibility of set:ire up a system which is truly

:alth-neutral; 13) lax resisters w ho fear that pow et-
equalization implici grossly inflated expenditure.'

The first group notes that tax-sensitise voters may
tend to cluster (e.g. older persons ix ith used incomes
and no children). Those critics would prefer the
secutity of a stale mandated uniformity of spending
which, a% they stew it, would be more education -
oriented and less arbittary. The responses to this
objection of those w lip prefer lucid control tax cr state-
mandated uniformity are too many to try to coxer here.
Generally those who prefer local control emphasize
that statewide uniformity, as well as local control. is
a compromise among public and private priorities.
Since there is no choice but to submit; ildren to thc
political process, one might as well :'use that process
close to home where judgments about educational
needs and efficiency on the one hand and non-educa-
tional priorities on the other can be node in a context
of particular children and real alternative needs of
the community. This argument finds its apotheosis
in family choice or "voucher" systems. Policy conflicts
between the decentralizers and this first group of
criticsthe large-unit egalitarianstend to focus
upon conflicting philosophies of government and edu-
catinn, diverse views of the efficacy of money spent
on schools, and disputes over what is politically
possible.

The second group of critics raises a more technical
objection to local choice. They doubt whether it is
possible to establish fi.;cal neutrality or know when
it exists. Realistically, there are many subtle forms of
"wealth" difference in addition to differences in the
value of taxable property per pupil; to equalize
assessed valuation per pupil does not necessarily
equalize fiscal capacity. If in a decentralized ("power
equalized') district system differences in spending
exist, and if, for example. spending is higher in districts
with higher personal incomes, how would an objective
observer determine whether taste, wealth, or some
other factor is responsible?

The answers are of several kinds. The first is a
simple confession and avoidance. Assessed valuation
may be a defective measure of education financing
capacity, but a system in which such valuation is
equalized per pupil at least eliminates the explicit
gross wealth differences that now exist. Such a change
is radically superior to no change at all. Another
answer would stress that the property tax can be
enormously improved in its administration and is
likely to he so improved under the spur of litigation."
If rationally and fairly administered. the property tax
is tolerable and quite clearly constitutional. There is

apparently no one. how ever. who doubts its re-
greodvity. A third answer simply sligimsts that there
are rehet and fairer measures of is ea vi hie h may
be employed to measure tax elicit The most
ohs ions, of course, is the i710111, tax.

The Iasi eroup of objectors tot ewer coualuine
asserts that to let poor districts spend like rich districts
(as in Models =4 and = 5) will dri e up the exist of
education enormously. The answer is that it all
depends on the particular taxing sp ending krnWia
the legislature chooses. If in Mode! =4 the local
imposition of one additional mill would by statutory
formula increase spending only S10, perhaps few
would clioose it; at 550 few [night ;doe it. l his
relation c: tax effort to education spending also affects
the amou it of the subvention requited; the aid
formula t an reasonably control coo to the degree
desired b, ;re state.

The Third Ring: Polities and Long-Run Sy stem
Adjustments

What kinds of education finance systems will most
states choose, as Serrano and its progeny begin to
bring about large-scale change? Despite economic
and political differences, it is possible to identify
certain common pressures on the carious state legis-
latures: not to reduce spending substantially or all at
once in rich districts (through cutbacks, layoffs, salary
reductions); not to increase local property tax; not
togrossly increase total spending for education; not
to eliminate local choice; not to cut back on high
priority categories (such as aid to the poor); not to
make a radical change in the structure and governance
of public education. Despite these pressures. under
a stimulus like Serrano. most states probably can
increase somewhat the total amount of resources
allocated to education. In addition, them c is an un-
paralleled and probably popular opportunity to
begin shifting the tax burden for financing education
in phases from property' to income.

These pressures are neither consistent nor avoid-
able. It is difficult for example. to have wealth
neutrality in a decentralized model without increasing
spending on public schools substantially or leveling
some of the highest spending schools.

Assuming these conflicting pressures, we may
expect that above a basic minimum the states will
adopt relatively conservative cotnpronfises between
cost control on the one hand and local control on the
other. If forced to predict a typical solution we would
select Model # 5 above. Its structure permits a fair
measure of local control, and, if the local tax and
spending equivalents are carefully selected, can
operate without bankrupting the state. This last caveat
is crucial. The first nrder of business in each state
should be economic analysis and model buildingin
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order to assure reasonable cost control user educa-
tion

Al! this assumes that most lzgielatures with de-
liberae sj-ioed w11 cooperate with a judicial deoce.
1h.- seems a realistic preedction. for many reasons
:i.e,: :lea:rainy will be less painful to achieve than
raci:il desegregation or even reappoi tionment. In
adddion to the power of voters in poor districts and
that of the education establishment there will heather
less ohs airs but substantial political support for im-
plc:ex:nine Serrano .A primary' factor will be the
salt- interest of the bulk of school distric:s that cluster
near the median in wealth. They can expect benefits
from successful reform:what they can expect from
imiiecessful reform is trouble. This makes them the
stai.neh ally of the court. What such districts do not
want is a prolonged period of turmoil and doubt in
whair aid formulas, validity of tax impositions,
validity of bonds:1,f and retroactivity remain locked
in a political snuggle. The self-interest of these
near-mcdian-w ealth districts lies in certainty, and they
ss Ili be prepared to accept any reasonable legislative

k age that produces it,
Another important source of political support for

the court may be the owners of industrial and com-
mercial property in school districts of low wealth. For
them the benefit is a reduction in property tax which
eam be translated into higher profit margins or at least
to, improvement cif their market position relative to
einapetitors now located in tax havens." The corn-
hi:anion of businessmen in poor districts and the
residents of all but the wealthy districts might be a
potent source of reform pressure, if organized. How-
ever, this alliance, not being traditional, concededly
will be difficult to put together. Thus far there have
been no businessmen friends of the court in the school
finame eases; the self-interest of the businessman
has not y et become sufficiently visible to him to evoke
an active response in aiding these cases.°'

What stance will most upper-middle income and
upper income families, which can afford private edu-

ition, take? Seine say they will desert the public
schools because the permissible spending levels in a
port-.Sorruno system will he too low, and that they
ts turn combine deliberately to shrink public eduea-
wa Tomlin:: even further in order to convert their
picsent public privilege into private education. These
eries of alarm ore : look present reality. The rich and
near-6,h who live in tax-vs ealthy districts already
oppose state equalization, and, if their children attend
public schools, it is only because these schools arc in
all essential respects private. If these families desert
public education it is hard to see that much is lost.
The important upper-income and upper-middle
Meoure families at e those whose children arc now in
public school in districts of low and middling wealth.
It Is hard to hdieve that these families will desert the
system they have histurieally chosen simply because

begins to spend mine and cost them less. Rather, in
those areas, it is at least as plausible that the improve-
ments made possible by a post-Serrimo education
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finance system will draw back into the public
system those who base sought advantage for their
children in hitherto better financed rib are shooks.

What is not likely to dev clop is bcdrock
or executive intransigence. The blessings of Serrano
are too obvious And [Ito risks too remote. Indeed,
among the rafts ant public officials in California,
Irrespective of party. it is difficult to discover a critic
of the Serrano result The more common reaction is
that this Is is hat was always hoped for and the only
surprise is that it took so long in coming. Two of the
more prominent defendants have publicly declared
their opposition to the state attorney general's seeking
review by the U.S. Supreme Court. All this is not to
say that the California legislature will promptly adopt
a new and valid structure, though that is possible, It
will not be easy for the legislator to bite the bullet so
long as he retains the notion that the court might
do it for him by mandating a specific remedy. For-
tunately Serrano offer:, little hope of such direct
judicial intervention in the reform process." .

Serrano and Other Public Services

Ultimately the idea of Serrano and Van busarrz
is intensely conservative, setting ethical limits upon
the terms by es high the state may dispose the fate of
men. TheSerramr principle is a fragment of the
larger norm that, whatever other role government
may play in society. it should never deliberately create
privilege or burden without justification. This is
perhaps a truism; regrettably it is also largely myth.
One need only scan the spectrum of governmental
activity within this country to discover its antithesis.
Local government has not operated in this way since
the 19th century. if ever. Some justify the result as
variety, and no doubt variety can have its charms.
To the poor district. however, the pattern is nut the
pied beauty of Joseph's coat but the ugliness of fiscal
anarchyan anarchy decreed by the state itself, The
Nl raid of sub-governmentspolice, sewers, mosquito
abatement is a welter Of privilege and impotence
among governmental units responsible for the same
function; the pattern is built and sustained by de-
pendence of each unit upon collections of local
property tax.

Serrano would withhold from the state this ability .

to create privilege and burden only as to education.
flowerer, the effect upon other governmental services
cannot help but be substantial. This would be true
even under u system of full state assumption of the
cost of education; the burdens of providing police,
parks, and libraries through the local property tan
are complementary and would generally he eased in
communities of low taxable property wealth."
Whether and how much the burden for those services

ould be increased in non-poor communities would
be affected by both the level of school spending fixed



by the state and by the states choice of ii15 OLITee'i
to support that le% el. It is hard to believe that spending
for local non educational functions vv ould not be
influenced.

Adoption of a oosser equalifed school dlorict
system would couiple,
effects on other public services. I or example. assuming
the same prckrences fig ..'hoofs and parks
that exi,ted prior to adoption 01 such a sy st...m and
depending on the shape of the n, w sehoo! formal,
a community's relay% e investment in the two func-
tions could obv iousfy be shifted. Power equalizing
would alter the price of education for nearly all dis-
tricts, and the interdepandeocies of local services
would assert themselves in cormastinc. ways. That is.
this all w ould happen unless the state either mandated
or assumed the cost of other services beside education.

In fact there are certain to be pressures tow and such
comprehensive fiscal neutiality . -I he Serrano idea
will increase sensitiv ity to abuses in respect to other
public 5er:ices, v. hie)] nave 'seen long endured because
of their apparent inevitability., this dissatisfaction will
be further stimulated by economists and politicians.
some of v. horn w ill promote full state assumption of
all services, and others of whom will argue for power-
equalizing these same functions. The Constitution is
unlikely ever to impose a comprehensive rule upon
the state, but. given diffusion of the Serrano message,
the eventual achievement of full neutrality through
the political process is not unthinkable,

Assuming such a development with respect to all
services, what w ould be the outlook for survival of
local corirol over government budgets? The answers
tend ti's be polarized. On the one hand the desire for
simple solutionsMay drive the system relentlessly
toward homogeneity of spending through full state
assumption. On the other hand the enduring human
instinct for the familiar local community may find in
Serrano a key to building true local control based
upon an equality of unit power. States will no doubt
follow various paths. including the paths of selec-
tivity and compromise. It would, for example. be
plausible for a state to power-equalize education
(allowing significant local add-ons) while centralizing
the funding of every other service. Of all public
functions, education in its goals and methods is least
understood and most in need of local variety, experi-
mentation, and independence.

There is plainly no answer to whether Serrano and
its progeny will in behavioral terms produce an overall
drift toward ccntralitation. Indeed, in terms of true
local autonomy it may as likely produce a renaissance
of community control." The principal argument
against this outcome is that he who pays calls the
tune, As we have seen, however, there is nothing in
power-equalid systems requiring increased state
subventions. Given a legislative commitment to re-
design the basic system. it can be the local unit which
bears the bulk of the cost, if that is desired.':' No one
can predict with confidence who will have the voxes
on that issue.

The Federal Rule

Serrano's influcn:c upon the federal t,11: in olu:.t
:ion finance deserves at least brim coaside ration."
i'Itimatcly,Serranoshouldbr oaden tedetal ins ols e
mem, and should bring some commitment to tvd7Cs
ing interstate imbalance." 1 he emergence of visibly
fair state financing systems can only heighten the
incongi uity of the present problem of interstate
inequality. 1 he policy analogies to the state 'district
relationship are close, and the legislative solutions
arc similar. Federal preemption of school spending
or federal power equalizing of the states are pos-
sibilities in theory. In the latter solution states niakiag
the same proportional effort against their Meting
total wcalths would by permitted to spend at the same
level. Internally they' would be free to adopt either
monolithic or decentralized finance models. The
imaginable ultimate would he exclusively' federal
funding of education through grants made directly to
families and individuals, achieving simultaneously'
the quintessence of centralization and its opposite."

CONCLUSION

In all this, we have assumed that Serrano will
survive as constitutional law. It does not follow' that
judicial quietus would terminate its influence. The
California court has revealed the emperor's naked-
ness: it becomes more difficult to overlook his patent
ugliness. Perhaps the old order will remain tolerable,
but it is risky to underestimate the educational effect
of such a decision.

With or without the imprimatur of the United States
Supreme Court, in a decade or two the influence of
Serrano will merge readily into the flood of economic
and social change. Discomfort to the political system
will be minimized by Serrano'5 essential harmony
with dominant values and mythologywith nbohol-
ogy because most of us imagine present reality to be
roughly as Serrano requires it ;" with values because
most of us still object tothe deliberate bestowal of
unmerited privilege by government.
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keinm'al of this allifi, la! market incernsc rn.ghl help
stimulate new approaches the riobleri of :,,ating mossy
for the renerat cons enience of mankind.

5] The p: 'anat.,' opposi tion to re
lush and root I of wealtIo. ,..tistri,:rs and 0,t.
consist( real ints.rests located therein Iliac, cr. curt; ki-i
latOts w ho base amore the doit,t, tho) rr n ,r,
very rich ones May find a ditliaiti to he trii;1
since they ordinarily ten etc of tight or ten Cis:ricts. a
majority of which arc likely to he Or mid,he or !ow

52 In the er-y unlikely es ant of outright I<cislat 'c de-
fiance, the courts are in a Much struncr pusmon to has c
their way with fiscal neutrality than either Jesegrecsmon
or reapportionment, In addition to the Ohsiotis
risks run by obstructionists. the courts 31,110, to
close elf tax support for unconstitutional items could bring
the legislature to heel. In this respect it is interesting that
Serrano specifically recognized the to %payer's right to emin
the operation of an unconstitutional System. S Cal 3d ar all

53. This is true except w here low district property value
coincides with high personal income under a new structure
in which the taxes employed by the state to fund the system
are highly progressice. Thus a tax-poor middle class suburb
with no industry would tt ad e a substantial property tax rate
for a substantial income tax rate.

54. Serrano will provide the long sought impetus to
eliminate vcry small districts. At the same time it closes out
the long movement for district consolidation by subsuming
its rationale. If tax bases in 3 CleCentralited System mutt tx
effectively equivalent through power equalizing. there is no
point in amalgamating districts beyond the point of
Increasing educational efficiency. Currently district giganuszi
is receiving low grades in this respect. 1- Leon
Community Control of Srlionla 251-25611970k Coinci-
dentally ethnic movements for fragmentation of school
authority arc growing. If fragmentation no longer Team
diminution of fiscal capacity, the community control move-
ment has become economically credible It is now difficult
to justify the independence of a middle class suburb while
rejecting community demands in the inner city. The relation
of this seeming benefit to the problem of racial segregation
is unclear, but prima facie it will nuke metropolitan integra-
tion plans more difficult.

55. See supra note 45.

56. A constitutional handle upon the federal government
analogous to Serrano is credible in theory, but presently
pointless in fact. The I-ifth Amendment may do equal
protection service, but there are no federal proclaim visibly
dispensing money according to wealth 7 be Elementary and
Secondary Education Act. :0 UN C. se :Isla. 741c (Supp.
1968), could be a stunning exception. but in wealth categories
arc presumably intended only as surrocates for true etu
national need. As such they ate probably s iable.1 he more
obvious example of effect on a federal program ins olves the
so-called "impacted areas" legislation. 20 U.S.C.! 241
I19691.1( states may not use districts of untqual capacity,
this aid loses the supporting rationale of replacing taxable
local wealth lost through federal cnclases. Presumably such
aid would be given now where the impact was feltat the
state leveland only if the state were relying on property tax.

57. The nature of federal participation takes on increased
significance from recent suggestions that a national value
added tax be levied to raise mote than ten billmn dollars
annually for the support of public elementary and secondary
education,

58. Of course, any voucher system would require protections
against reintroduction of the influence of wealth differences.
Seel. Coons and S. Sugarman, supra note 464.

59. We are personally acquainted with residents of wealthy
districts who express personal grievance at the local property
tax! With equal reason might General Motors complain of
the necessity foe building automobiles.
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Appendix B

SERRANO V. PRIEST
Cite as 4,t r-L1

cni. 12,11

90 Cal Ilptr. (RI

John sEnRANo. Jr., at al.. Plaintiffs
and Appellants,

v.

Ivy Dakar PRIEST, as State Trtakurer, etc..
ct at., Defendants and Respondents.

L. A. 25820.

6unreine Court of California.
In Rank.

Aug. 20. 11171.

Ac Afoilifirql on Deni4 of Itel,:arine
Oct. 21. 1971.

Class action., brought by el, mentary
and high school pupils and parents against
certain state and county officials concerned
with financing of California public school
systems for declaratory judgment that Cali-
fornia school financing scheme is unconsti.
tutional and for injunctive relief. The Su-
perior Court, Los Angeles County, Robert
\V. Kenny, J.. granted defendants' motion
for dismissal after plaintiffs' failure to
amend following sustaining of demurrers
and the plaintiffs appealed. The Supreme
Court, Sullivan, J., held that public school
financing system which relies heavily on
local properly taxes and causes substantial
disparities a.mong individual school districts
in amount .71 revenue available per pupil for
the distric,,,' educational grants invidiously
discriminntc, against the poor and violates
the equal protection clause of thc Four-
teenth Amendment.

Judgment reversed and cause remand-
ed with directions.

McComb, J., dissented and filed opin-
ion.

Opinion, 10 Cal.App.3d 1110. 89 Cal,
Rptr. 345, vacated.

I. School, and School Districts C=I48
Right to an education in public schools

is fundamental interest which cannot be
conditioned on wealth. U.S.C.A.Const,
Amend. 14; West's Ann.Evid.Code, § 452
(e); West's Ann.Const. art. 9, § 6; West's
Ann.Education Code, § 20701 ct seq.

Reprinted from Pacific Reporter, second series Volume 487 P.2d, p 1241,
1244-1266. West Publishing Co., St. Paul, Minn. 1971.
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SCLLIVAN, Juitice.

[1] We are called upon to determine
whether the California public school financ-
ing system, with its substantial dependence
on local property taxes and resultant wide
disparities in school revenue, violates the
equal protection clause of the Fourteenth
Amendment. ',Vc have determined that
this funding scheme indiviously discrimi-
nates against the poor because it makes the
quality of a child's education a function of
the wealth of his parents and neighbors.
Recognizing as we must that the righ: to
an education in our public schools is a
fundamental interest which cannot be con-
ditioned on wealth, we can discern no com-
pelling state purpose necessitating the pres-
ent me:hod of financing. We have con-
cluded, therefore, that such a system cannot
withstand constitutional challenge and must
fall before the equal protection clause.

Plaintiffs, who are Los Angeles County
Public school children and tIneir parents,
brought this class action for declaratory
and injunctive relief against certain state
and county officials charged with adminis-
tering the financing of the California pub-
lic school system. Plaintiff Children claim
to represent 4 class consisting of all public
school pupils in California, "except children
:n that school district, the identity of which
is presently unknown, which school district
affords the greatest educational opportunity
of all school districts within California."
Plaintiff parents purport to represent a
class of all Parents who have children in the
school system and who pay real property
taxes in the county of their residence.

I. The complaint alleges that the financing
acheroo:

Makes the quality of education for
arhont ace children in California, Includ-
ing plaintiff Children, a function of '.ho
wealth of the childreu'a Parents mud

Defandarts are the Treasurer, the Sn.,
intendant of Public Instruction, ant ! -

Controller of the State of Californi, ,
well as the Tax Collector and Tre.-1:7r
and the Superintendent of :1.,

Cwints of Los .kngeles. The county nit.
cials are sued both in their local cap.1,-.: er
and as representatives cf a class coirqr,:,
of the school superintendent, tax ccFe...
and treasurer of each of the other colmt . es

in the state.

The complaint sets forth three causes ef
action. The first cause alleges in sullson.:e
as follows: Plaintiff children attend put!,-
clem.ntary and secon&ry schools loealed
specified school districts in Los Angeles
County. This public school system is num.
tamed throughout California by a finaneme
plan or scheme which relies heavily on local
property taxes and causes substantial d,s-
parities among individual school distriru,
in the amount of revenue available per pupil
for the districts' educational program.
ConsequeTal, districts with smaller tax
bases are not able to spend as much money
per child for education as districts with
larger assessed valuations.

It is alleged that 'As a direct result of
the financing scheme substantial

disparities in the quality and extent of avail
ability of educational opportunities exit
and are perpetuated among the several

school districts of the Stale
[Par.] The educational opportunities inai't
available to children attending p017.*

schools it the Districts, including plaint:f
children, are substantially inferior to
educational opportunities made available
children attending public schools in nue:,
other districts of the State * ." TY:
financing scheme thus fails to meet the re
qiiirements of the equal protection ela:,,e
of the Fourteenth Amendment of the t-

ed States Constitution and the Cdifore,,
Constitution in several specified respects-'

neighbors, ns measured by the tax l'A*
of the barna district is which snit] eld
siren reside, and

"B. Makes the quality of education roc
school see children is California, mein
lug Plaintiff Children, a function of 1!,.
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cnl- 1245

aet run, puff
after referer,:e

;,! the aller:,!: e1 i;r7T cLu.c,
that Zo. re.nii of the
+,Thr t?;., i r,.t to ay a

1.4 \ r:; than 4.,..p.3ers n. many other
foe the.A.

ch:;;ic:: sa-ie or ;:,:ser ejzi.-a: ional
riffo:C.ci C(:;14ren ::1 ...note other

d:striets.

the third c,inse of ACt!,7., after in.
ce,rrratin,,,7 by rc fe rice al the alicgatior,s

tin fi'rst two causes, all pla:ntiffs
that an actual controver,y has arisen and
nciiv exists ben.l Cell he parties as to the

and Di the financ
ir,7 schtme wit the Feurteenth Amend-
ment the United Statts Constitution arid
under Hie California Constumnon.

Plaintiffs play for: (1) a declaration
that the present financing system is uneor.-
titutional; (2) an order directing., defend.

ants to reallocate school firnds in order
to remedy this invaIidity; and (3) an ad-
judication that the trial coat. retain juris-
diction of the action so that it may restore-
titre the sy:tein if defendants and the state
Legislature fail t ) act within a reasonable
time.

All defendants filed genera: demurrers to
the forizoing complaint asset:mg that none
of the three ela;rin. stated facts sufficient
to constitute a cause of action. The trial
court sustained the demurrers with leave

reorratilileal ire.-dent of the ne-st dintdistrict
in .hieli said el.ildren reside, and

"C. Fails to take account of any of
the iuriery of eibioitionol needs of the sov.
oral school districts land of the children
(herein) of the State of California. and

"Ii. Pro%i.les students litita in sortie
Nehu,11 district, of t',,, titat, unterial
advanthges atm. stedA in school
districts in scl,,,tin4 tad trsoing their
csi.rational pulls. and

rail.; to pro% id.' children of nut,.
al,,tintly equal nee, aptitude. motivation,
and ability with substantially equal edu-
cational resonrces, and

Perpetthdt, iii. rls(h1 differences in
the quality of educational services. enuip
merit nail otle:r facilities v.hh.h enkt
among the ',oldie anjuSol districts of the
State no a result of the inequitable
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to amend. 1.:10:1 f,)11,Te to
dCft;1LI,:tS. 1110::01r fur

v.aS r.:ranied. (Code Civ.I'rcc., S 5;s1,
:4) le ostler vf \,as entettot

and ;his al,peril
lio rd.

[2-4) rrclmi:11:1rily %kie thi-,t
ear cf Ili( ,:it

c are gini?0,1 by the 10:::(..setticd eels
for &termini:ig its sot f';cie-tury against a
demurrer. We treat the de:rimrser as ad-
mitting all material facts properly pleaded,

not cordention5, deductions or cone;u-
sions of fart or law. (Daar v. Yellow Cab
Co. (l967) 67 Ca1.2.1 692. 713, 63 Cal,Rptr,
721, 433 P.2,1 733.) We also consider mat-
ters which may be judicially tot iced. (id.
at p. 716, 63 Ca1.14ptr. :24, 433 P.2(1 732.)
Accordingly, from time to time herein V.c
shall refer to relevant information which
has been drawn to our attention either by
the parties or toy our Independent research;
in each instance we judicially notice this
material since it is contained re publica-
(ions of state officers or agencies. (Poard
of Editeation of City of Los Angeles v.
Watscrl (1966) 63 Cal.2d Sr), 836, fn. 2,
48 Cal,Rptr. 481, 4(19 1'2d 481; see Evid.
Code, § 452, subd. (c).)

We begin our task by examining the Cal-
ifornia public school financing system
which is the focal point of the complaint's
allegations. At the threshold we find a

portionment of State resources in taint
years.

"G. The use of the 'school digritt' a.s
a unit for the differential allocation of
educational funds bears no reasonable
relation to the California
pose et [rt., iding equal 1 .watiwts1 op
portunity or all ,ohnel cluldren within
the State,

"H. The part of the State financing
scheme it hint permits each Behind dis-
trict to retain and expend within that ,lis.
trict all of the property tan collected with-
in that district bennt nu reallonahle rela-
tion to not educational objective or vied.

A diNirOpOrliOnate Illtmbet of school
children nho are black children, children
with Spanish sitrnanieg. children belonging
to other minority grouter re-oile in Fetwil
districts in which a relatively inferior ed-
urtatiuntil opportunity is provided."
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fundainental statistic--over 9'1 percent of
our pu'ilic school funds derive from two
basic sources: (a) local district taxes on
real property and (b) aid front the State
School Fund.!

I3y far the major source of school reve-
nue is the local real property tax. Pur-
suant to article IX, sect.on 6 of the Cali-
fornia Constitution, the Leg:slature has au-
thorized the governing body of each coun-
ty, and city and county, to key taxes on
the real property within a school district
at a rate necessary to meet the district's
annual education budget. (Ed -Code, §

20701 et seq.) 3 The amount of revenue
which a district can raise in this manner
thus depends largely on its tax basei. e.,
the assessed valuation of real property
within its borders. Tax bases vary widely
throughout the state; in -1970, for
example, the assessed valuation per unit of
avezagc daily attendance of et mentary
school children 4 ranged from a .ow of
5103 to a peak of $952,156a ratio of near-
ly 1 to 10,000. (Legislative Analyst, Pub-
lic School Finance, Part V, Current Issues
in Educational Finance (1971) p. 7.) 3

The other factor determining local school
revenue is the rate of taxation within the
2. California educational revenues for the

fiseal scar 1PCS-1969 came from the fol-
lowing sources: local property tazek
1.7.7 p,,c.,,,r; state aid, 35.5 percent : fed-
ora funds, 6.1 perecnt ; miwellancous
Poulos, 2.7 percent. (1.erilative Analyst.

R,hed Finance. Part 1. }..:speudi-
tures for K.lueotion (1970) p. 5. Here
otter referred to as Analyst.)

3, Pere:111er. unless otherwise indicated. nil
station references are to the Education
Code.

4, Most school aid determinations nre based
not on total enrollment but on -average
doily sttendance" (ADA). a figure corn-
puled by ridding together the number of
students actually present on (melt school
day and dividing that total by the number
of days willool was tauzbt. (if 111;2,
I1201. 11101.) In practice. AIM ap-
proxiinnteo 9i percent of total enrollment,
ilegislative Analyst, Public School
Firmuce. Part IV, Wossary of Terms
Most Often tse.I In School Finance
(1971) p. 2,1 IVIien see refer herein to
figures on n "per pupil" or "per child"
Lnsis, we mean per unit of ADA.

district. Although the Li itislature
placed ceilings on perinissilk dts!ei,t.
rates (-; 20751 ct seq.), :hose 51.31u!

((,;( g may be surpassed in a "tax
ride" election if a major:}' of the
voters approve a higher rate. (§
seq.) Nearly all districts have vote,;
override the stali...itery This slue
locally raised funds which constitute ttr
largest portion of school revenue are pr,
marily a function of the value of the real,
within a particular school district, coupled
with the willingness of the district's rice:-

dents to tax themselves fur education.

Most of the remainicr, school rescr,,,
comes from the State School Fund pursu-
ant to the "foundation program," through
which the state undertakes to stipplciritut
local taxes in order to provide a "minimum
amount of guaranteed support to ali d:s
tricts ." (§ 17300.) With cep
taut minor exceptions' the foundation pro-
grain ensures that each school district will
receive annually, from state or local funds.
$355 for each elementary school pupil Qi
17656, 17660) and $423 for each Ing'n

school student. t§ 17665.)

5

6.

. Over the period November 1970 to 1st-
un ry 1971 the legislative onalyNt peopled
to the Legislature n series of five re.
port% which "deal with the cur n( 55,
tent k.f public scho..1 fluorine (mi.] kindr

tea through the community oc:leee and
are drxignrd to pros Vie n norkitn!
',Ice of the sp.tem of school fi ;Inner."
(l.erl sin ti ve Ans13 vs. Part t. 11.

1.) The series is nt tono,o... Part I.
penditures for Education: Part II, The
State Sit of Fund: Its /eris..Mon and
I liNtribution : Port III, The Fe
Pr..gram: Port IA'. tansary Tern.,
Mott Often Used in School inneeo:
Port V, Current issues in Eth,roticorl
Finance.
Di.tricto whiell tmlititain "tantrvem.s.Irs

romill schools" re, d ve .710 per p, Iry 4

in foundation funds. (5 171775.7
Cei ohs (:'pen of school dist riv /IR

eligible for "bonus" found:Him; ftonItt-

Elrmentory districts receive an .trtditiev
n1 r.,'39 for each ettitlent in grades
through 3; this Fula is intendear to
dare class size in those unties. If 17114.1
Voified school distritts get as: este'
$20 per child in foundation
17071-170733
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cova,,4,7 P:d 12:1

'ne Stale e.:;:-..rthIltion in two
fornas. -liaste. state :Vil conststs

cf flat to each district. of .2.;127. per
rv;--..r.11e,t of t1.ie relative

v et:1h ct tLc chstrict. (Cal.Const art. IX,
(1, par 4; 1:1 Cods-, 177.F.1,

aid" IS -Id III triverse
:0 the so t1111 (:,f the district.

To e,-.^.1;tate the amount of equaliza.tion
aid to think a district is er.tit'etd, the State
Superintendent of l'ultitc It.struction first
determines how touch local property tax
revcrur would be generated if the distriet
were to lev hypothetical tax at a rate of
$1 on each 7;11)0 of assessed valuation in
elcnantary school districts and $.80 per
Shro0 in high school districts.' ( § 17702.)

To that figute, hc adds tit( $125 per pupil
hosic aid grant. If the sum of those two
amounts is less than the foundation
program minimum for that district, the
state contributes the difference. (8 1 17901,
17902.) Thus, equalization funds guaran-

7. This is simply a 'computational" tax rate
used to measure (ii C tdatiVe wealth of
the district fur CCilnlii7ntion pt.:gooses. It
bears no relation to tic tax rate actually
set by thy di,triet in levying local real
property taxes.

ior further rourili7ing efkut occurs
through a spreial a envy ide foundation
program in districts in reor .
gind7ation plans whieh were disapproved
at an election, 176:l;ii et seg.) Under
tbis program, the assessed valuation of all
the iudiliduld districts ia an area is
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tee to the pi-torcr dirt:nil.... a Lasts- in cc
reoscino. while ssealthier clotrirt arc in

fr.:7" sad-. ass:.-zancr.

A:i 'tote pro;!rilre.
Is co t.

roar schot.l. el-,!rIcts wh.ch are
to nlat:c an extra h.cal tqo off,,rt.

An elcuiruitary di,tric: with an assc.-sel
valuation of ;12,501 or loss per

up to $125 more for each child if it
Cuts its local tax f.att altnyt. statu-
tory lead. A high school district whore
assessed valuation does no: exceed $24,5b0
per pupil icc cligiLie for 'a supplerner.t of up
to 572 per child if its local tax ts, suffi-
ciently high. (.§§ 1792)-17926.1°

Although equalization and and supple-
mental aid temper the disparities which rt.
stilt front the vast variations in real prop-
erty assessed Valuation, wide differentials
remain in the revenue available to indivi-
dual districts and, consequently, in the level
of educational expenditures.° For exam-

Pooled, (Illa au actual tax is levied at a
rate of $1 per $100 for elementary dis-
tricts and $.`40 for high so-hoot distrieto.
The resulting revenue is ditributed
among the inditi.lual district, ac,orilinC
to the ratio of each tlistriet's foundatiou
level to rho area-wide total. Thus, po,,r
districts effectively allare in the higher
tax bases of their wealthier neighbors.
However, any district is still free to tax
itself at a rate higher than $1 or
suet, additional reienue is retained entire-
ly by the taxing diot net.

9. Statistics compiled by the legislative analyst shot., the following rouge of
assessed valuations per pupil for t be 1560-1970 school year:

Elementary !hell School

Low $103 11.059
Median 19,600 41,300
High 952,156 349,093
(Legislative Analyst, Part V, lupre. D. 7.)

Per pupil expenditures during that year also storied widely:
Elementary High School Unified

Low $407 $722 $612
Median 672 EDS 766
High 2,56 1,767 2,414
(Id, at p. 8.)

Similar spending disparities bare been noted throughout the country, particularly
when auhurban rotamuliities and urban ghettos are eompared, (See, e. g., Report
of the National advisory CottituiANibtl on Civil Disorders (Bantam ed. 10O) pp.
434-430 : U. S. Coniniission on Civil Rights. Racial Isolation in the Public Sybools
(1067) pp. 25-31: Currant, Slums and Suburbs (1061) pp. 2-3: Levi, The
University, The Professions, and the Law (1968) 512, Cal.L.Itev. 251, 25S-250,)
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ple..n Los Angeles County, where plaintiff
children attend school, the Baldwin Park
Unified School District expended only
$577.49 to educate each of its pupil!. in
196S-1919; during the same scar the Pasa-
dena Unified School District spent $340,19
en every student; and the Beverly Hills
Unified School District paid out $1,231.72
per child. (Cal. Dept. of Ed., Cal. Public
Schools, Selected Statistics 1q63-1969
(1970) Table 11.7-11, pp. 90-91. The source
of these disparities is unmiti'takable: in

Baldwin Park the assessed valuation per
child totaled only $3,706; it Pasadena,
assessed valuation was $13,706: while in
Beverly Hills, the corresponding figure
was $50,535a ratio of 1 to 4 to 13. (M.)
Thus, the state grants are inadequate to
offset the inequalities inherent in a financ-
ing system based on widely varying local
tax bases.

Furthermore, basic aid, which constitutes
about half of the state educational funds
(Legislative Analyst. Public School Fi-
nance, Part II, The State School Fund! Its
Derivation, Distribution and Apportion-
ment (1970) p. 9), actually widens the gap
between rich and poor districts. (ScP, Cal.
Senate Fact Finding Committee on Revenue
and Taxation, State and Local fiscal Rela-
tionships in Public Education in California
(1965) p. 19.) Such aid is distributed on a
uniform per pupil basis to all districts, irre-
spective of a district's wealth. Beverly
Hills, as well as Baldwin Park, receives
$125 from the state for each of its students.

For Baldwin Park the basic grant is es-
sentially meaningless. Under the fou....1a-
tion program the state must make up the
difference between $355 per elementary
child and $47.91, the amount of revenue per
child which Baldwin Park could raise by
levying a tax of $1 per $100 of assessed

JO. Plaintiffs' complaitA doe' not el)ceifi
cony refer to article IX. section 5.
Rather it alleges that the financing Iva,
tern "fnila to meet minimum requirements
of the fundamental law nod
Constitutive of the Stem of enlifornia,"
citing several other provisions of the state

valuation. Although under present
that difference is corrip,sed partly oi 11.
aid and partly of equaliz.,1:,)n ad. ,f ,.
basic -.;:d grant did net ex:st,- the d17
would still receive the sante amount of v.,
aidall in equalizing funds.

For Beverly Hills, however, the 5125 i:
grant has real financial sieenif:eance. Snce
a tax rate of $1 per SIC.° there uould pr,
duce 5570 per elementary student, Beser'
Hills is far too rich to qualify for ee,.:3'
icing aid. Nevertheless, it still recenri
$125 per child from the state, thus e-:
larging the economic chasm between it ar:
Baldwin Park, See Coons, Chine S,

Sugarman, Educational Opportunity: A

Workable Constitutional Tcs; for State Fi
nancial Structures (1969) 57 Cal.L.Rev. 305,
315.)

11

[5] Having outlined the basic frame.
work of California school financing, ue
take up plaintiffs' legal claims, Prelim:.

narily, we reject their contention that the
school financing system violates article IN.
section 5 of the California Constitution.
which states, in pertinent part: "The Leg-
islature shall provide for o system of CCA
mon schools by which a free school shat!
be kept up and supported in each distr
at least six months in every year '
(Italics added.)" Plaintiffs argument 1

that the present financing method prodacet
separate and distinct systems, each offer
ing an educational program which varies
with the relative wealth of the district',
residents.

[6,7] We have held that the sure
"system," as used in article 1:<, section
implies a "unity of purpuse, as well as :-
entirety of operation; and the direction to

the legislature to provide 'a' system of com
mon schools means one system, which shal

Constitution, Plnintiffs' first specific
reference to article IX, sN.tiat, 5 11 made
in their brief on Appeal. We treat plain-
tiffs' claim under this section CS though
it tulip been explicitly raised in Oita
cotnidalet.
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str.F.ANo 7. PP ILST
Cit.ois 4,71' ai!

Coili;r) oi Placer V. Aetna Cas,, etc., Co
Ca1.2al Is"), :53.)

lee i.'lot rc'ject. ff..

...pi0.1r;t1,1,' to CoirliTIONv.irr
`,7 t 7,2 P.

te.:alse; e e 1..4.1 that

f tom wade to

ti':.der v. iii 1":.c school Dist.
l; 103 Cl. 0,1, (73, 2!' 92so

We :boo', it wool.' I,,. ofrWO:OOr to hold
etliciv.ise. \lade a: ticle IX, section
males stye reierencc to school fil:an,:mg,

o of that s..me artic;,'
t4le very Cer,ii.nt of the fiscal

part: "Tile Legislature
shall /doi, ale for ;lc levying, annuall; by
fte emiTig bride of each coutit2.', and
city an; county, of melt 5rh,101 dissect
goes, at rates as seill pioduee in
each fiscal year Sivil revenue for each
si.11,,,1 district as the governing board
thereof shall detetruittc is required

[8,9] Elementary principles of con-
struction dictate that where constitutional
prov :sons can reasonably be construed to
avoid a conflict, such an interpretation
should be aile;lc..1 (People v. Western
Airlines, Inc. (1954) 42 Ca1.2(1 621, 637, 26,S;

723, app. CliSr11. (19?4) 348 tl,S, 839, 75
S.Ct. 87, 99 L.E.d. 677.) This maxim sug-
gests that section 3 should not be construed
to apply to school financing; otherwise
It would clash with sect opt 6. If the two
pro'iisions were found irreconcilable, sec-
tion 6 would pre.:idl because it is more spe-
cific and was adopted more recently. (Id;

Ti,.. sonipluiat Alsio alleges flint the Ii
naming ssatetii article 1, sections
11 and LI. of the Colifornia
Section 11 provides: 'All limo of a nen
trot hotore shill hate n uniform ancra

st,tion 21 MOON: -NO ,.:wend
pen ilege4 or ithtaunitios setoff ever be
grat,ted whiet only net he altered, re
yoked. or repealed the Lecklatiire:
nor shall any citiri.n, or class of citizen.,
he granted Inc i or immunities 11101.,
upon the Lome tertm, sloth nut be 'rank,'

411P.2c1-79
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S:' Of

Car So't's c,htcat:oai i;;;,ti,tntek.

111

[10] Ildelf.g of these prc'
n.iry maters, vie tt.1..e tip torten.
tion fs' complaint, naoic-
ly that the Califorr.., sch,).)1 ft-

nancrig scheme violates the ta;ital protec-
tion clause vi the. F.aurteenth
to the United States Constitution.11

As recent decislons of this court has e
pointed out, the United States Supreme
Coact has emplo)cd a les odevel test for
measuring 'wrist-alive classifications against
the equal protection dance. "In the arca of
economic regulation, the itigh court has ex-
ercised restraint, investing legislation with
a presumption of constitutionality and re-
quiring merely that distinctions drawn by
a challenged statute bear some rational 're-
lationship to a coocei...able legitimate state
rarpose. [Citations.]

"On the other hand, in cases involving
'suspect classifications' or touching on
'fundamental interests,' [fns. omitted] the
court has adopted an attitude of active and
critical analysis, subjecting the classifica-
tion to strict scrutiny. [Citations] Under
the strict standard applied in such cases,
the state bears the burden of establishing
not only that it has a conpahno interest
which justifies the law but that the distinc-
tions drawn by the law are necessary to
further its purpose." (Westbrook v.

to all citizens." We have construed tbei.e
RS "koh.tanthift the equiv-

alent" of the eqnol prottetiott (lame of
the Foortreritli Anonolinetit to die fctleral
(7oiotiration. Meat. of Nfental 1t ygioe
V. Kineliner (190:0 IV. ('ttl.2d
43 Calirlifr. it'll, 4th) l'.24 :121.1 Con-

nor ormly,in of ft.
ern' equnl protection contention in also
applicable to St it elniirl under the ttw
eynsittutional pro6ionn,
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Mihaly 1.1'761 2 Cal -3d 7b5, 784-785. 37
Cal,Rptr. SF), 852, -17, P.2d 357, 51),, va-
cate1 on other grounds (1971) 403 U.
915, 91 S.C:. 2224, 2'-) 1..Ed.2,1 02; In re
Antz,zo (070) 3 Cal.2.1 103, 110-111, S9
e7al.Rprr. 2;5. 473 see Purdy S:
.1:-!:pair,ck v. Si. c.f California .1069) 71
Ca1.2.1 566, 578-.579, 79 Cal.Rptr. 77, 456
P.2d 645.)

A

Wealth as a Suspect Classification

[11,12] In recent years, the Urt;ted
States Supreme Court has demonstrated a
marked antipathy toward legislative classi-
fications which discrrninate on the basis of
certain "suspect" personal characteristics.
Ore factor which has repeatedly come un-
der the close scrutiny of the high court is
wealth. "Lines drawn on the basis of
wealth or property, like those of race
[citation], arc traditionally disfavored."
(Harper v. Virg.ma State Bd. of Elections
(1966) 383 U.S. 663, 663. S6 S.Ct. 1079,

1082, 16 L.Ed.2d 169.) Invalidating the
Virginia pnll tax in Harper, the coert
stated: "To introduce wealth or payment
of a fee as a measure of a voter's qualifica-
tions is to introduce a capricious or irrele-
vant factor." (Id.) "[A] careful exam-
ination on our part is especially warranted
where lines arc drawn on the basis of
wealth [a] factor which would
independently render a classification highly
siispe:t and thereby demand a :nore exact-
ing judicial scrutiny. [Citations.]" (Mc-
Donald v. Board of Election (1969) 391
U.S. 802, 807, 89 S.Ct. 1404, 1407, 22

I..Ed.2d 739.) (Sec also Tate v. Short
(1971) 401 U.S. 395, 91 S.Ct. 668, 28
L.Ed.2d 130; Williams v. Illinois (1970)
399 U.S. 235,90 S.Ct. 2013, 26 L.Ed.2d 586;
Roberts v. LaVallee (1967) 359 U.S. 40, 83
S.Ct. 194, 19 L.Fd.2d 41; Anders v. Cali-
fornia (1967) 386 U.S. 738, 87 S.Ct. 1396,
13 LErI.2d. 493; Douglas v. California
(1963) 372 U.S. 353, 83 S.Ct. 814, 9 L.Ed.2d
811; Smith v. Bennett (1961) 365 U.S. 708,

12. The other major portion is. of mune,
locally raiseil revenue; it is clear that

81 S.Ct. 895, 6 L.Ed.2d 39; Burns v.
(1959) 3W U.S. 252. 79 S.Ct. 1P.4

1$19; Griffin v. Illinms t19,61
U.S. 12, 76 :1'0 I-Ed. I:i

Antazo. supra, 3 Ca1.3d 100, S9 Ca! T(.:.
255, 473 P.2d 9./9; see generally
man, The Supreme Court, Tetr-.
Foreword: On Protecting the P.,
Through the '.,ourteenth Arnelid:11c!

(1969) 63 Harv.L.Rev. 7, 19-33.)

Plaintiffs contend that the school f..

!lancing system classifies on the bans tf
wealth. We find this proposition irrefuv-
ble. As we have already discussed, use
half of all educational revenue is ra-el
locally by leving taxes o.t real property
the individual school districts. Above the
foundation program minimum (5355 per
elementary student and $488 per lug'
school student), the wealth of a school da
trict, as measured by its assessed valuatlo,
is the major determinant of educational CV
penditurcs. Although the amount of more.
raised locally is also a function of the ra:c
at which the residents of a district are %ie
ing to tax themselves, as a practical matter
districts .with small tax bases simply car.
not levy taxes at a rate sufficient to pro-
duce the revenue that more affluent !Is-
tricts reap with minimal tax efforts. (See

fn. 15, infra, and accompanying text.) Fer

example, Baldwin Park citizens, ,11..0 pa",'

a school tax of 55.4:4 per $100 of assesc-'
valuation in 1963-1969, were able to spy'.'
less than half as much on education .5
Beverly Hills residents, who were taxe..i
only $2.38 per $100. (Cal. Dept. of
op. cit. supra, Table 111-16, p. 43.)

Defendants vigorously dispute the pop.
osition that the finawing scheme discrimi-
nates on the basis of wealth. Their firs:
argument is essentially this: through base
aid, the state distributes school funds equal-
ly to all pupils; through equalication aid. it
distributes funds in a manner beneficial to
me Poor districts. !however, state funds
constitute only one part of the entire schotl
fiscal system.111 The foundation program

such revenue is a part of the overall edu
cational financing s) elem. As we pointed
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determines hose much the district can de-
vote to educating each of its students."

but, say defendants, the expenditure
per child does not accurately reflect a dis-
trict's wealth because that expenditure is
partly determined by the district's tax rate.
Thus, a district with it high total assessed
valliation might key a low school tax, and
end up spending the same amount per pupil
as a poorer district whose residents opt to
pay higher taxes. This argument is also
meritless. Obviously, the richer district is
favored when it can provide the same edu-
cational quality for its children with less
tax effort. Furthermore, as a statistical
matter, the poorer districts are financially
linable to raise their taxes high enough to
match the educational offerings of
wealthier districts. (Legislative Analyst,
Part V, 1-upra, pp. 8-9.) Thus, affluent
districts can have their cake and eat it

too: they can provide a high quality educa-

par daily alleviates the great disparities in
local sources of revenue, but the system as

whole generates school revenue in pro-
portion to the wealth of the individual dis-
trict.'"

Defendants also argue that neither as-
sessed valuation per pupil nor expenditure
per pupil is a reliable index of the wealth
of a district or of its residents. The for-
mer figure is untrustworilly, they assert,
because a district with a low total assessed
valuation but a miniscule number of stu-
dents will have a high per pupil tax base
and thus appear "wealthy." Defendants
imply that the proper index of a district's
wealth is the total assessed valuation of its
property. We think defendants' contention
misses the point. The only meaningful
measure of a district's wealth in the pres-
ent context is not the absolute value of its
property, but the ratio of its resources to
pupils, because it is the latter figure which

out, supra, article IX, section 6 of the
state Constitution specifically authorizes
local diitricts to levy school taxes. Sec-
tion 20701 et seq. of the Educutiun Code
details the mechanics of this process.

13. Defendants ask us to follow Briggs v.
Kerrigan (D.Mass.1960) 307 F.Supp.
295, affd. (1st Cir. 1970) 431 F.2d 067,
which held that the City of Boston did
not violate the equal protection clause in
failing to provide federally subsidized
luaehes at all of its schools. The court
found that such lunches were offered only
nt schools which had kitchen and cooking
farilitie. As n result, in some eases the
inexpensive meals were available to well -
to-do children, but not to needy ones.

We do not find this decision relevant to
the present action. 3.1cre. plaintiffs spe-
cifically allege that the allocation of
school funds systematically provides
greater educational opportunities to afflu-
ent children than are afforded to the
poor. By contrast, in Briggs the court
found no wealth.uriente.1 discrimination:
"There is no pattern suelu that schools with
lunch, programs predominate in areas of
relative wealth and schools without the
program in areas of economic depriva-
tion." (Id. at p. 302.)

Furthermore. the nature of the right
involved In the two eases is very different.
The instant action concerns the right to
an education, which we hove determined
to be fundamental. (See infro,) Avail-
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ability of an inexpensive school lunch can
hardly be considered of such constitu-
tional significance.

14. Gannon Elementary District in Loa
Angeles County, for example, tins n total
assessed valuation of $0,063,905. but
only 41 students. yielding a per pupil tax
base of 5147,002. We find it significant
that Gorman spent $1,378 per student
on education in 1908-1069, even more
than Beverly Hills. (Cal.Dept. of Ed.,
op. cit. supPa, table p. 90.)

We realize, of course. that a portion
of the high per-pupil expenditure lu a
district like Gorman may be attributable
to certain costs, like a principal's salary,
which do not vary with the size of the
school. Ou such expenses, small schools
cannot achieve the economies of scale
available to a larger district. To this
extent, the high per-pupil spending in a
small district may be a paper statistic,
which is unrepresentative of significant
differences in educational opportunities.
On the other hand, certain economic "in-
efficiencies?' such no a low pupildencher
ratio.. may have n positive educational
impact. The extort to which high spend-
ing in such districts represents actual
educational advantages is, of course, a
matter of p roof. (See fu. 16, infra.)
(See generally Hobson v. Hansen (D.D.C.
19671 269 F.Suito. 901. 437, affd. sub
nom. Smock v. Ilobson (1(150 132 U.S.
App.D.C. 372, 408 F.2d 375.)
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tion for their children while paying lower
taxes.'s Poor districts, by contrast, have
no cake at all.

Finally, defendants suggest that the
wealth of a school district does not neces-
sarily reflect the wealth of the families
who live there. The simple answer to this
argument is that plaintiffs have alleged
that there is a correlation- between a dis-
trict's per pupil assessed valuation and the
wealth of its residents and we treat these
material facts as admitted by the de-

murrers,

(13] More basically, however, we re
iect defendants' underlying thesis Ilia,
classificatior by wealth is constitutional
long as th' wealth is that of the distr.
not the indr..idual. We think that d.s.

crimination on the basis of district wealt'a
is equally invalid. The commercial and
industrial property which augments a dis.
trict's tax base is distributed unevenly

throughout the state. To allot more edues.
tional dollars to the children of one district
than tef those of another merely because
of the fortuitous presence of such property

15. "In some cases districts with low expenditure levels have correspondingly
low tax rates. In ninny more cases, however, quite the opposite Is true; districts
with unusually low figures have unusually high tax rates owing to their limited
tax base." (Legislative Analyst, Part V, supra, p. 8.) The following table
demonstrates this relationship:

COMPARISON OF SELECTED TAX RATES AND EXPENDITURE
LEVELS IX SELECTED COUNTIES

1968-1969

Assessed
Value per Tax

ExpendI.-
ture per

County ADA ADA Rate ADA

Alameda
Emery Unified 535 $100,187 $2.57 $2,223
Newark Unified 8,633 6,04'3 5.65 616

Fresno
Colingn Unified 2,610 $ 33.244 ;2.17 $ 963
Clovis Unified 8,144 6,430 4.23 563

Kern
Rio Bravo Elementary 121 $136,271 $1.05 $1,545
Lamont Elementary 1,847 5.971 3.06 533

Los Angeles
Beverly Hills Unified 5,542 $ 50.3'35 $2.33 $1.232
Baldwin Park Unified 13,105 3.706 5.43 577

(Id. at p.9.)
This fact has received comment in reports by several California governmental

units. "[S]ome school districts are able to provide a bighexpenditure school
program at rates of tax whleh are relatively law, while other districts must tax
themselves heavily to finance a lowexpenditure program. (Par.] One
significant criterion of a public activity is that it seeks to provide equal treatment
of equals. The present system of public education in California fails
to meet this criterion, both with respect to provision of services nod with respect
to the geographic distribution of the tax burden." (CaL Senate Fact blotting
Committee on Revenue and Taxation, op. cit. supra. p. 20.)

"California's present system of school support is based largely on a sharing
between the state and school districts of the expenses of education. In this
system of sharing. the school district has but one source of revenuethe property
tax. Therefore. its ability to share depends upon its assessed valuation per
pupil and its tax effort. The variations existing in local ability (assessed valua-
tion per pupil) and tnx effort (tax rate) present problems whirh time equal
educational opportunity mill local tax equity." (Cal. S :n :e Dept. of Ed., Itecom
mentlations on Public: School Support (1067) p. 09.1 (Quoted in Horowitz &
Neitring. Equal Protection Aspects of Inequalities in Public Education and Public
Assistance Programs from Place to Place Within a State (MIS) 13 U.C.L.A.
L.Rev. 787, 806.)
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is vi make the quality of a child's education
upon the location of private com-

roetv;iil and industrial establithnientsl6
S.iirely, this is to rely on the most irrele-
vant of factors as the basis for educational
financing.

[141 Defendants, assuming for the sake
of argument that the financing system does
classify by wealth, nevertheless claim that
no constitutional infirmity is involved be-
cause the complaint contains no allegation
of purposeful or intentional discrimination.
(Cf. Gomillion v. Lightfoot (1960) 36-4 U.S.
339, 81 S.Ct. 125, 5 L.Ed.2t1 110.) Thus,
defendants contend, any unequal treattnent
is only de facto, not de jure. Since the
United States Supreme Court has not held
de facto school segregation on the basis of
race to be unconstitutional, so thc argu-
ment goes, de facto 'classifications on the
basis of wealth are presumptively valid.

IC. Defend:nits contend that different levels
of educational expenditure do not affect
the quality of education. However, plain-
tiffs' eenuldnint specifically alleges the
contrary, mid for purposes of testing the
sufficiency of a complaint against a gen.
eral demurrer, we must take Its allega.
thous to be true.

Although we recognize that there is con-
siderable rontruversy among educators
over the relative impact of educational
spending and environmental influences on
school achievement (compare Cole:lieu, et
nd, Equality of Educntionnl Opportunity
(U.S. Office of Eul. 19601 with Liuthrie.
Kleindorfer, Levin & Stout, Schools and
Inequality (1071): see generally Coons.
Chute & Sugarman. supra, 57 Cn1.1..Rev.
305, 310-311, fu, 10). we note that the
several courts which have considered
coateution4 similar to defendants' have
uniformly rejected them.

In McInnis v. Shapiro (N.D.111.1069)
293 F.Sunn. 327, aril. menu. sub nor. Me-
Innis v. Ogilvie (1909i 391 U.S. 322. s9
S.Ct. 1107, 22 L.E,12.: 30q, heavily re-
lied on by defendants. a three-judge fed-
eral court stated: "Pnesuniably. students
receiving ft *WOO cdurAtion are better
culnented that 1,iel those acquiring a ..e000
schooling." ( Fn. omit tu 1.1 (Id. at P-
a:a .) In iiargravc v. Kirk (51.11.1-1a.
1970) 313 E.Supp. DM, vacated on other
grounds sub Dom. Askew v. Hargrave
(1971) 401 U.S. -170, 111 S.Ct. 850. 28
L..E.I.2d 190, the scurf declared: "Turn.
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We think that the whole stricture of
this argument must fall for want of a solid
foundation in law and logic. First, none
of the wealth classifications previously in-
validated by the United States Supreme
Court or this court has been the product of
purposeful discrimination. Instead, these
prior decisions have involvrd "unintention
al" classifications whose impact simply fell
more heavily on thc poor.

For example, several cases have held
that where important rights are at stake,
the state has an affirmative obligation to
relieve an indigent of the burden of his
own poverty by supplying without charge
certain goods or services for which others
must pay. In Griffin v. Illinois, supra. 351
U.S. 12, 76 S.Ct. 585, 100 L.Ed. 891, the
high court ruled that Illinois was required
to provide a poor defendant with a free
transcript on appeal." Douglas v. Cali-
fornia, supra, 372 U.S. 353, 83 S.Ct. 814, 9

fug now to the defenses asserted. It may
be that in the abstract 'the difference in
dollars available does not necessarily pro-
duce in difference in the quality of educa-
tion.' But this nbstract statement must
give way to proof to the contrary in this
case." (Id, at p. 947.)

Spending differentials of up to $130
within n district were characterized ns
-spectacular" in Hobson v. Hansen, supra,
209 E.Supp. 401. Responding to defend-
ants* elnini that the varying expenditures
did not reflect actual educational benefits.
the court replied; "To a great extent

defendants' own evidence veri-
fies that the comparative per pupil ;ex-
penditures) do refer to actual educational
advantages in the high-cost schools, es.
peeially with respect to the caliber of the
teaching staff." (Id. at p. 43.9.)

17. Justice Harlan. dissenting in Griffin,
declared; "Nor is this n case where the
State's own action has prevented a de.
fend:Int from *pealing. [Citations.] All
that Illinois has done is to fail to al-
leviate the consequences of differences
in economic circumstances that exist whol-
ly Stuart from any state ruction. [Par.]
The Court thus 1c31,1s that, at least in
this area of criminal appeals, the Equal
Protection Clause imposes on the States
an affirmative duty to lift the handicaps
flowing from differences in economic cir-
cumstances." (351 U.S. at p. 34, 76 S.Ct.
at P. 598.)
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L.Ed.2d 811 held that an indigent person
has a right to court-appointed counsel on
appeal.

Other cases dealing with the factor of
wealth have held that a state may not im-
pose on an indigent certain payments which,
although neutral on their face, may have
a discriminatory effect. In Harper v. Vir-
ginia State Bd. of Elections, supra, 383 U.
S. 663, 86 S.Ct. 1079, 16 L.Ed.2d 169, the
high court struck down a $1.50 poll tax, not
because its purpose was to deter indigents,
from voting, bat became its result might be
such. (Id. at p. 666, fn. 3, 86 S.Ct, 1079.)
We held in In re Antazo, supra, 3 Ca1.3d
100, 89 Cal.Rptr. 255, 473 P.2d 999 that
a poor defendant was denied equal protec-
tion of the laws if he was imprisoned sim-
ply because he could not afford to pay is
fine. (Accord, Tate v. Short, supra, 401
U.S. 395, 91 S.Ct. 668, 28 L.Ed.2d 130;
Williams v. Illinois, supra, 399 U.S. 235,
90 S.Ct. 2018, 26 L.Ed2d 586;" see Boddie
v. Connecticut (1971) 401 U.S. 371, 91 S.Ct.
780, 28 L.Ed.2d 113, discussed fn. 21, infra.)
In summary, prior decisions have invalidat-
ed classifications based on wealth even in
the absence of a discriminatory motivanion.

[15] We turn now to defendants' relat-
ed contention that the instant case involves

18. Nomerous cases inrolving racial elnssi-
fications have rejected the contention that
ptirposeful discrimination is a prerequisite
to estnbiishing n violation of the equoll
protection clause. In Hobson v. Hansen,.
supra, 269 F.Supp. 401, Judge Skelly
Wright stated: "Orthodox equal protec-
tion doctrine con be encapsulated in a.

Jingle rule: government action which,
without justificntion imposes unequal
burdens or awnrils unequal benefits is
unconstitutional. The complaint that
analytically no violation of equal protec-
tion vests unle.ss the inequalities stem
from a deliberately discriminatory phut is
siMply false. Whatever the low was
once. it is it testament to our minoring
concept of equality that. with the Leh,
of Supreme Court decisions in the lust
Aerif le, we now firmly recognize thnt
the arbitrary quality of thoughtlessness
can be as disastrous and unfair to private
rights and the public interest as the per-
versity of a willful scheme. War.] The-

at most de facto discrimination. We dt,
agree. Indeed, we find the case unusut:
in the extent to which governmental act:. -
iJ the cause of the wealth classificatini.,
The school funding scheme is mandated
.tecry detail by the California Constituti.e.
:and statutes. Although private residential
and commercial patterns may be partly re,
sponsible for the distribution of assessed
valuation throughout the state, such pat,
terns are shaped and hardened by zoning
ordinances and other governmental land.
use controls which promote economic ea.
clusivity. (Cf. San Francisco Unified
School Dist. v. Johnson (1971) 3 CaI.3d 937,
956, 92 Cal.Rptr. 309, 479 P.2d 669.) Cor.
ernrnental action drew the school district
boundary lines, thus determining how much
local wealth each district would contain.
(Cal.Const., art. IX, § 14; Ed.Code, § le01
et- seq.; Worthington School Dist. v. Eu-

.ka School Dist. (1916) 173 Cal. 154, 156.
P. 437; Hughes v. Ewing (1892) 93

CL:.. 414, 417, 28 P. 1067; Mountain View
U:ion High School Dist. of Santa Clara
aouray v. City Council (1959) 168 Cal.App.
2,i1 89, 97, 335 P.2d 957.) Compared with
G.--;!'fin and Douglas, for example, official

tiv.,;ty has played a significant role in
etal,lishitig the economic classifications
c .ai"..enged in this action."'

therefore. Purely irrational in
equialities even between two seboois in a
-ealtturally homogeneous, uniformly whit(
..itiarb would raise a real constitutional
question." (Fns. omitted.) (Id. at P.
997.I (See also 11,1whins v. Town of
Shaw. Mississippi (5th Cir. 1971) 437
P.21 I2SC; Norwnlk CORE v. Nor-
walk Redevelopment Agency (21 Cir.
106$) 395 }'.24 920, 931.) No reason
appears to impose a more stringent re-
quiretuent where wealth discrimination
charged.

19. One commentator Inns described state
involvement in NO:001 finuncing incquali
ties as follows: "(The states] have de-
termined that there will be piddle eiblea-
tion, collectively financed out of
tam..: they have determined that the
collective finaneinr, will not rest mainly
on a statewide tax bnse, but will be large'
ly decentralized to districts; they have
composed the district boundaries. there-
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Fula lly, even assuming arguendo that de-
felidatits arc con ti itt their contention that
the instant chserim..- tion based on wealth
is merely de facto, and not de jure," such
discrimination cannot be justified by anal
ogy to de facto racial segregation. Al-
though the United States Supreme Court
has not yet ruled on the coustitntionality
of de facto racial segregation, this' court
eight years ago held such segregation in-
valid, and declared tha: school hoards
should take affirmative steps to alleviate
racial itnlialaimc, however er;:ated. (Jack-
son v. Pasadena City School Dist. (1963)
59 Ca1.2,1 876, 881, 31 Cal.Rptr. 606, 382
P.2d 878: San Francisco Unified School
Dist. v. Johnson, supra, 3 Ca1.3d 937, "92
Cal.Rptr. 309, 479 I' 2d 669.) Consequently,
any discrimination based on wealth can
hardly be vindicated by reference to de
facto racial segregation, which we have al-
ready condet,m....; lit stnn, we are of the
view that the . financing system dis
criminates on basis of the wealth of a
district and its residents.

B

Education .:tt Fundamental Interest
But pilitittir.!;',emial protection attack on

the fiscal syi.,:on..'%...as an additional dimen-

by determittmg.twealth distribution among
districts; in doing, they Inive not
only :antra .cluacutionconsutning house=
holds into grout, . widely varying aver-
age wealth, but they have sorted sun.
Schoolusing tarrayershousehohls anal
othersquite unequally among districts;
and they have nutdc education compul-
sory." Iris concloion is that "biltaitc in-
eulvenuantund responsibility are indisputa-
ble." (3tichtlinnit, supra, 83 IlarvL.
Rev. 7, 50, 4S.3

20, 1Ve recently pointed out the difficulty
of categorizing racial segregation as ei-
ther de faeto or de jure. (San Francisco
Unified School Dist. v. Johnson, II 11 f (I ,

3 Ca1.341 037, t30.937. 92 Calitptr. 305.
479 G60.) We think the same rea-
soning 11111,11es to clasifientions based on
wealth. Consequently. we decline to at-
tacit an oversimplified Iasi to the com-
plex configuration of public and private
decisions which has resulted in the present
*allocation of edueational funds.
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sion. They assert that the system not only
draws lines on the basis of wealth but that
it "touches npoo," indeed has a direct and
significant impact upon, a "fundamental
interest,- namely education, It is urged
that these two grounds, particularly in
combination, establish a demonstrable de-
nial of equal protection of the laws. To
this phase of the argument we now turn our
attention.

Until the present time wealth classifica-
tions have been invalidated only in conjunc-
tion with a limited number of flualatncutal
interestsrights of defendants in criminal
cases (Griffin; Douglas; 7"atc;
Antaco) and voting rights (Harper; Cipri-
ano v. City Houma (1969) 395 U.S. 701.
89 S.Ct. 1897, 23 L.E.d.2d 647; Kramer v.
Union School Disttiet (1969) 393 U
621, 89 S.Ct. 1886, 23 L.Ed.2i1 583; cf. :tic-
Donald v. .Hoard o Elections)." Plain-
tiffs' conicotior education is a f micla-
mental interim which may mid he condition-
ed on wealth is not sup sorted by any
direct autima:-: iy."

(16] We, therefore, begfir: by examining
the indispensable role which education plays
in the modern industrial stage... This role.
we believe, has two sigtri::...,nt aspects:
first, education is a major .,-.rrminant of

21. But itt Boddie v. Conneela ut. supra.
401 'U.S. 371, 91 S.Ct. 75 -i, ..ig
113, the Supreme Court held, poverty
cannot constitutionally bar a.. individual
necking n divorce from steel,. 70 the cid(
courts. Using a due process, rather than
an equal -protection. rationale, the court
ruled that an indigent could nit he re-
quired to 'pay court fees mid casts fur
service of procss as a preeondition to
commencing a divorce action.

22. In Shapiro v. Thompson (1091 194
U.S. 61S, 89 S.Ct. 1322. 22 f..F.d.2d 800.
in which the Supreme Court invalidated
state minintlitll residence requirements for
welfare benefits, the high ,s art bulbaced,
in dictum. that certain wealth discriminn
tion in the nrea of education uotad be am.
constitutional : "We recognize that at

State hits o valid interest in Preserving
the fisen1 integrity of its programs. It
rimy legitimately attempt to limit its ex-
penditures, whether for public. assistance.
public eduention, or any other progrnm.
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an individual's chances for economic and
social success in our competitive society ;
second, education is a unique influence on
a child's development as a citizen and his
participation in political and community life,
"[T]tle pivotal position of education to suc-
cess in American society and its essential
role in opening up to the individual the
central experiences of our culture lend it
an importance that is undeniable." (Note,
Development in the LawEqual Protection
(1969) 92 Ilarv.L.Rcv. 1065, 1129.) Thus,
education is the lifeline of both the individ-
ual and society.

The fundamental impo- tance of educa-
tion has been recognized in other contexts
by the United States Suipreme Court and
by this court. These decisionswhile not
legally controlling on the exact issue before
us--are persuasive in their accurate factual
description of the significaince of learning.z3

The classic expression uf this position,
Came in Brown v. 'loam! of Educatiom

But a State luny not accomplish such a
purpose by invidious distinetions be.
Recto crosses of its citizens. It could
not, for ezmnplc, reduce expenditures for
education by barring indigent children
from its sepals." (Id. rat p. 033, 80
S.Ct. at p. 1330.) Although the high
court referred to actual exclusion from
school, rather than discrimination in ex-
penditures for education, we think the
constitutional principle in the sante. (See
fn. 24, and accompanying text.)

federal Court of Appeals has also
held thnt education is argumbly a fistla-
mental interest. In Ilmr.-nve v. McKin-
ney (5th Cir. l969) 4113 .24 320, the
Fifth Circuit rule that a threc.judge clis
triet court must be convened to consider
the constitutionality of a Florida statute
which limited the local property tax mho
which a county could levy in raising
school revenue. Plnintiffs contended [lint
the statute violated the equal protection
clause heenuse it allowed collation With
a high per-mind assessed valuation to
raise much more loc1 revenue than conn-
ties with smaller tits bases. The court
stated: "The equal protection nrgument
advanced by plaintiffs in the ctux of the
erase. Noting that lines drawn on wealth
are suspect [fn. omitted] and ant we are
bere dealing with interests which may
well be deemed fuudamental, [fn. omitted]
we cannot say that there is no reason
ably arguable theory of equal protection

(1954) 347 U.S. 93, 74 S.Ct. at), rts
873, which invalidated de jure segregamm
by race in public schools. The high court
declared; "Today, education is perhaps the
must important function of state mid local
governments. Compulsory school attend-
ance laws and the great expenditures for
education both demonstrate our recognition
of the importance of education to our
democratic society. It is required in the
performance of our most basic public re.
sponsibilities, even service in the armed
forces. It is the very foundation of goN
citizenship. Today it is a principal inst7a-
meat in awakening the child to cultural
values, in preparing him for later prei,cs.
sional training, and in helping him to adjust
normally to huffs environment. In these dap,
it is doubtful any child may reasonably

'2xp ctcd tc succeed in life if he is deniitil
the opportunity of an educatiun. Such can

opportunity, where the state has undertalrin
to provide it, ,s a right which must be nviOe

which would support a decision in favor
of tho plaintiffs. (Citations.]" (Id. at
p. 324.)

On remand, a threejudge court held
the statute unconstitutionnl because there
was no rational basis for the discrimina-
tory effect which it had in poor counties.
Having invalidate( the statute under the
trntlitiounl equal protection test, the court
declined to consider plaintiffs' contention
that education wn5 n fundamental in-
terest requit;ng ripplicntion of the "strict
scrutiny" .stunl protection standard.
(Idargel4e v. Kirk, supra, 313 .Supp.
044.) appeaL. the Supreme Court
vacated tho district court's decision on
other grounds. but indicated ant on re-
mand the lower crmrt should thoroughly
explore the equal protection issue.
kew v. Ilargrave (1071) 401 C.S. 4T.
91 S.Ct. &O, 2S L.Ed2d 106.)

23. Defendants contend that th,e cases are
nut of prevedentinl value because they do
not consider eluent .n in the context of
wealth cliscritninntion. but merely in the
context of racinl scgregntion or total ex-
clusion from school. We recognize this
distinction. but CUtililit agree with de-
fendants' conclusion. Our quotation of
these cases is nut intended to suggest that
they control the legal resift which we
reach here, but simply that they' elo-
quently express the crucial in2purtance Of
education.
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.it':1:!:ilolt to all on equal terins." (Id. at p.
493. 74 S.Ct. at p. 691.)

The twin themes of the importance of
ed,n-atinti to the individual and (0 SOCiety
have recurred in numerous decisions of this

t t ?,105t recently in San Francisco
Liiified School Dst. v. Johnson, supw, 3
( 937, 92 Cal.Rptr. 3u9, 479 P.2d 669,
ii1.-re we considered the validity of an anti-

. statute, we observed, 'Unequal edu-
car-:ni, then, leads to unequal juh oppertuni-
ties, disparate income, and handia-apped

Any to participate in the social, ciultural,
rolitical activity el our society." (Id.

a! V. 930, 92 Cal.Rptr. at p. 316, 479 P.2d
676.) Similarly, Ii Jackson v. Pa Sil-
City School Dis:., supra, 59 Cal 2d

r. 31 Cal.Rptr. 606, 332 P.2d 875, which
J a claim that school districts had been

-zymntidered to avoid integration, this
co:.:rt. said: "In view ci the importance of
61 -cation to society and to the individual
c!. the opportunity to receive the school-
117: furnished by the state tnust be made

ilablc to all on an equal basis." (Id. at
r. 50, 31 Cal.Rptr. at p. 609, 382 P.2d at

When children living in remote areas
,iight an action to eornpel local school

to furnish them bus transporta-
ren to class, we stated : -We indulge in no
11:.perbole to assert that society has a COM-
pcning interest in affording children an
opportunity to attend school. This was
evidenced more than three centuries ago,
when Massachusetts provided the first pub-
lic school system in 1617, [Citation.] And
today an education has become the sine qua

24. Cf. Reynolds v. Sims (1964) 377 U.S.
533, 503-503. S.Ct. 1302. 1332. 12

50e, Nacre the Supreme Court
asserted that the right to vote is im-
paired tint only when a qualified in-
dividual is burred from voting. but also
when the Omelet of his ballot is dimin-
ished by unequal electoral apportionment!
"It roold b gainsaid that a con-
stitutional elairu had been asserted by an
allegation thnt certain otherwise qualified
voters had been entirely prohibited from
voting (or members of their state legIsla
ture. And. if a Suite should provide that
the votes of citizens in one part of the

s7 P.75-79%1
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11011 of W. .41.11 CNiSttliCy. is tight
of t he .1,11C interest in conserving the
feSOttree i young ruirds, sic must Litisym-
pathetica:;',. examine any action of a public
body Nib: 11 has the effect of depriving
children the opportunity to olitriit an
education." (Fn. omitted.) (Manjares v.
Newton k .1'46(t) 6-I Cal.2d 363. 373-376, 49
CalAptr. ;k113, 812, 411 1'2d 901, 903.)

Aind torn before these last mentioned
cases, Ur Piper v. Big, Pine School Dist.,
311t1--7, 195 Cal, 661. 226 1'. 926, where an
I sought to attend state aithlic
sclicools declared: cemmon

schools r doorways opening into cham-
bers of -,cience, art, and the learned pro-
fessions, :as well as into fields of indiistrial
and commercial activities. Opportunities
for seeurring employment are often more
or less thicpendent upon the rating which a
youth, as a pupil of our public institutions,
has rceened in his school work. These are
rights and privileges that cannot be denied."
(Id. at p. 673, 226 P. at p. 930; sec also
Ward sc. iFlood (1874) 4S Cal. 36.) Al-
though .11.1nfores and Piper- involved actual
excle,-,iiniffrom the public schools, surely the
:right lc, an education today 'mans more
than ....c.ccess to a classroom." (See Horo-
witz k;-...Neitring, supra, 15 L.Rev.

787,

It is illuminating to compare in impor-
tance the right to an education with the
rights of defendants in criminal cases and
the right to votetwo "fundamental inter-
ests" which the Supreme Court has already
protected against discrimination based on
wealth. Although an individual's interest

State should be given two timer+, or five
times. or 10 times the weight of votes of
citizens in another part of the State, it
could hardly be contended that the right
to vote of those residing in the disfavored
arena had not been effectively diluted.

Of rourse, the effect of state
legislative distrirting schemes which give
the mime number of representati%es to un-
equal numbers of constituents is identical.

One must be ever aware that
the Constitution forbids 'sophisticated as
well ns simple-minded modes of discrimi-
nation. [Citation.j" (Fn. omitted.)
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in his freedom is unique, we think that from
a larg" perspective, ctitt.zation may have
far greater social than a free
sranscript or a ;tee lawyer.
''(E.Jducation not only athccts directly a
vastlY greater number of persons than the
criminal law, but it affeu.s them in wuys
whichto the state--have an enormous and
much more varied significance. Aside from
reducing the crime rate ('the inverse rela-
tion, is strong), education also supports each
and every other value of a democratic soci-
ety_participation, communication, and so-
cial mobility, to name but a few." (Fn,
omitted.) (Coons, Chine .8t Sugarman, su-
pra, 57 Cal.L.Rev. 305, 362-363.)

The analogy between t.,..iucation and vot-
ing is much more direct: both are crucial
to participation in, and the functioning of,
a democracy. Voting has been regarded as
a fundamental right because it is "preserva-
tive of other basic civil and political rights

(Reynolds v. Sims, supra, 377
U.S. 533, 362, 84 S.Ct. 1362, 1381, 12 L.Ed.
2d 506; see Yick \Vo v. Hopkins (1386)
118 U.S. 356, 370, 6 S.Ct. 1064, 30 L.Ed.
220.) The drafters of the California Con-
stitution used this same rationaleindeed,
almost identical languagein expressing
the importance of education. Article IX,
section 1 provides: "p; general diffusion
of knowledge and intelligence being essen-
tial to the preservation of the rights and
liberties of the people, the Legislature shall
encourage by all suitable means the promo-
tion of intellectual, scientific, moral, and
agricultural improvement." (See also Piper
v. Big Pine School Dist., supra, 193 Cal.
25. The sensitive interplay between educa-

tion and the cherished First Amendment
right of free speech has also received
recognition by the United States Su-
preme Court. In Shelton s. Tucker
(1000) 304 U.S. 479, S1 S.Ct. 247, 5

231, the court declared: "The
rieilnat protection of constitutional free-
doms Is nowhere more vital than in the
community of American schools." (hi,
nt P. 457, SI S.Ct. at p. 251.) Similarly,
the court observed in Keyishian v. Board
of Resents (1067) 383 C.S. 5$39, 47 S.Ct.
676. 17 I.,h1.1.2d 629; "The classroom
is Peculiarly the 'market place of ideas.'
The Nation's future depends upon lenders
trained through wide exposure to fa) ro-

664, 668. 226 P. 926. ) At a minimum, 0.4
cation makes more meaningful the cast.,
of a ballot. More significantly, it is ht,e.,
to provide the understanding of, arid the
interest in, public issues which are the ..,;v.!
to involvement in other civic and politica.
activities.

The need for an educated populace as.
sumes greater importance as the prohler.%
of our diverse society become inercaur.
ly complex. The United States Supreme
Court has repeatedly recognized the role of
public education as a unifying social force
and the basic tool for shaping democratic
values. The public school has been termed
"the most powerful agency for promos.
cohesion among a heterogeneous demo-
cratic people at once the sym'ol
of our democracy and the most pervasive
means for promoting our common destiny.
(People of State of Ill. etc rd. McCollum v,
Board of Education (1948) 333 U.S. 203.
216, 231, 63 S.Ct. 461, 468, 475, 92 L.Ed
649 (Frankfurter, 3., concurring).) In Ab.
ington School Dist. v. Schempp (1963) 374
U.S. 203, 83 S.Ct. 1560, 10 L.Ed.2d 844, it
was said that "Americans regard the public
schools as a most vital civic institution for
the preservation of a democratic system of
government," (Id. at p. 230, 83 S.Ct. at
p. 1576; Brennan, J., concurring.) 26

We arc convinced that the distinctive and
priceless function of education in our so-
ciety warrants, indeed compels, our treat-
ing it as a "fundamental interest." 26

First, education is essential in maintain
ing what several commentators have term-

bust exchange of hleas .." (Id,
nt p. G03, 87 S.Ct. at p, GNI) (See also
Tinker v. Des Moines School Dist. (1960)
393 U.S. 503. 512. 59 S.Ct. 73.3, 21 L.F.d.
2,1 131; Epperson v. Arkansas (10681
393 U.S. 07, 50 S.Ct. 206, 21 L.E'l.2d
223.)

26. The uniqueness of education cons re-
cently stressed by the United Stntei
Supreme Court in Palmer v. Thenunoe
(1971) 403 11..s. 217. 91 S.Ct, 1040. 211
I..Ed.2d 43S, where the (slims upheld tie
right of Jackson, Mississippi to dose it:.
municipal swimming pools rather than op-
erate them on an integrated basis. Ditv
tinguisMng an earlier Supreme Court dr
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(CDons, Ch:c
I..Rev, at p.
soint.,1 , ti.,
teal' '%;

"fns enterprt :noel aey"tbat is,

ww-ervin, id,. 'I's opportunity to
compete sitiu-e.- ;,1 the esumontie niar-
letplacc, despdic d,,,olvaittapsd
round, Acc,r.dir he palter stl:uols
of this state are 4.1it liop for entry
of the ],,,or and e;.- -it'd into the Main-
strestll a f A:11. .,:net y:27

SCCOI:CI, Cti111,;. ,7` ..:1111VerCally relevant.

"Not every finds it necessary to
call upon the free iarrtment or even the
polite in ay. t'nuct. lifetime. Relatively
few are on Ns's:liar... Every' person, how-
ever, benefits from udacation .
(Fn. omitted.) (Coons, Clntte & Sugar-
man, supra, 57 Cobb-Rev. at p. 388.)

Third, public education continues over.. a
lengthy period of lifebetween 10 and 13
years. Few ether ,covernment services
have such sustain -d, I-Tan:sive contact with
the recipient.

Fourth, cdocitta-a nu:notched in the
extent to which it inunis thc personality of
the youth of soctc:y. While police and fire
protection, garbage collection and street
lights arc essentially neutral in their effect
on the individual psyche, public education
actively attempts to shape a child's personal
development in a mariner chosen not by the
child or his parents but by the state.

Cibi011 which refused to permit the clos-
ing of sehools to avoid desegregation, the
court stated: "Of course that case did
not involve swimming pools but rather
public schools, nu enterprise we have de-
aeribed as 'perhaps the most important
function of state runt local governments.'
Brown v. Board of Palueation. Aspen,
317 F.S. (.1A31 Si 493, 74 S.Ct. (6k6I at
691.'. (1.1. nt p. 2'21, 91 S.Ct. at P. 1913,
fn. (1.) This theme was echoed in the
concurring opinion of Justice illnektuun,
who wrote: '"flie pools are not wit of
the city's eduentional system. They are
a genern1 municipal service of the niee-
to-have but not essential variety, and they
ore a service, perhaps a lig:my, not en-
joyed by many communities." (Id. at p.
229, Al S.Ct. at p. 1947.)

27, In this contest, we find persuasive the
following passage from Hobson v. Ilan
sem supra, 2r19 tt.stipp. 9nL whit!, held.
inter nlin, that higher per-pupil expendi-
tures is predominantly white schools than
in black schools in the District of Colum-
bia deprived "thc lyistrict's Negro and
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Simas-ma n, ate pra (al.
1 -the, influence if the

.t hos, weal

child; it .0-, has
a simmiteac play in sliapmn
the simile:1C- nor..11 and psyclioLuical
tinakertii." a, sus,' 26')

4;:a

s is so Important that
tine state Lat. it compulsory- r,at only
in the reqinrc,n,rt of attendance 1.01 also
by assignmcnt to a r.,;rtictilar district and
school. Altlimmh a e.Mld of wealthy par-
ents has the tmlaq.stimly to attend :1 pry; tic
school, this ft, seldom available to
the indigm:. in 'this context, it la's been
suggested Mutt chil".3 of the poor assign-
ed will :.: -n" .371 inferior state school
takes ca : r' b::non of a prisoner, corm
plete cencinurn sentence of 12

years." (' Clone & Sugarman, stn.
pro, 57 p. 388.)

C

The For.,,m,ing Sys:etn is Not N'ec-
cssv.), Accomplish a Com-

pelling Stoic Interest

(17] NV...! iv-is, reach the final step in the
application of tile "strict scrutiny" equal
protection 'standardthe determination of

poor nubile school eldldren of their right
to equal ede-aeiotokl opportunity with
tt'e District's rile nod more affluent
public school vi siren." (Id. at p. 400.1

"If the situation were one involving ra-
cial imbalance but in some facility other
thou the public schools, or unequal eduea-
tional opportunity but without any Negro
or poverty asps-eta g.. unequal schools
all within an economically homogeneous
white suburb), it might he pnrdonable to
uphold the prnetiec on a minimal showing
of rational basis. But the fusion of these
two elements in dc facto segregation in
public RellOON irresistibly. culls for addi-
tional jicitifiention. 'What supports this

'call is the degree to which the
poor and the Negm most rely on the

whorls in reselling themselves from
their depressed cultural and e0110111le V011.
dition ." IId. ot p. 7.ati.) Al-
though we realize that the instant vase
does not present the racial aspects present
in flobaan, we find compelling that de-
cision's assessment of the important social
role of the Public schools.
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whether the California school financing
systiem, as Presently structured, is neces-
sary to achieve a compelling state interest.

The state interest which defendants ad-
v.:since in support of. die current fiscal
scheme is California's peilicy "to strengthen
and encourage local responsibility for con-
trol of public edsscation." (Ed.Codc, §
17300.) We rireal separately the two pas-
sable aspects al this goal: first, the grant-
ing to local districts of effective decision-
making power over the administration of
their schools; and second, the promotion
of local fiscal control over the amonnt of
money to be spent on education.

The individual district may well be in
the best position to decide whom to hire,
how to schedule its educational offcrings,
and a host of other matters which are
either of significant local impact or of such
a detailed nature as to requirt decentral-
ized determination, But even assuming ar-
guendo that local administrative control
may be a compelling state interest, the pres-
ent financial system cannot be considered
necessary 'to further this interest. No mat-
ter how the state decides to finance its
system of public education, it can still leave
this decisionrnaking power in the hands of
local districts.

The other asserted policy, interest is that
of allowing a local district to choose how
much it wishes to spend on the education of
its children. Defendants argue: "[I]f rime
district raisr.s a lesser amount per pupil
than another district, this is a matter of
choice and preference of the individual dis-
trict and reflects the individual desire for
lower taxes rather than an expanded edu-
cational program, or may reflect a greater
interest within that district in such other
services that are supported by local prop-
erty taxes as, for example, police and fire
protection or hospital services."

We need not decide whether such decen-
tralized financial decision-making is a com-
pelling state interest, since under the pres-
ent financing system, such fiscal freewill

is a cruel illusion for the poor 'school
tricts. We cannot agree that Baldwin P.sr..
residents care less about education
these in Beverly Ili lls solely because
win Park spends less than t'600 per ch.l:
while Beverly Hills spends over
As defendants themselves recognize, pe
haps the most accurate reflection of a cona
munity's commitment to education is the
rate at which its citizens are willing to etc
themselves to support their schools. Ye:

by that standard, Baldwin Park should In
deemed far more devoted to learning than
Beverly Hills, for Baldwin Park citizens
levied a school tax of well over $5 Fri
$100 of assessed valuation, while residents
of Beverly Hills paid only slightly more
than V.

In summary, so long as the assesses
valuation within a district's boundaries is
a major determinant of how much it can
spend for its schools, only a district with
a large tax base will be truly able to decide
how much it really cares about education.
The poor district cannot freely choose to
tax itself. into an excellence which its tax
rolls cannot provide. Far from being nec-
essary to promote local fiscal choice, the
present financing system actually deprives
the less wealthy districts of that option.

It is convenient at this point to dispose
of two final arguments advanced by de.
fendants. They assert, first, that terri
tonal uniformity in respect to the present
financing system is not constitutionally re-
quired; and secondly, that if under an
equal protection mandate relative wealth
may not determine the quality of public
education, the same rule must be applied
to all tax-supported public services.

[18] In support of their first argument.
defendants cite Sabburg v. Maryland
(1954) 346 U.S. 545, 74 S.Ct. 93 L.Ed.
231 and Board of Education v. Watson,
supra, 63 Ca1.2d 329, 43 Cal.Rptr. 431, 409
P.2d 4el. We do not find these decisions
apposite in the present context, for neither
of theirs involved the basic constitutional

139



snratArro v. PETEST C01. 1261
Cite n4 4S7 P.2,11241

mterest6 here at issue." We think that two
lines of teCt ;it decisions have indicated that
where fundamental rights or suspect elm,-
siticattom are at stake, a state's retteral
iteciltmt to discriminate on a geographical
basis will be significantly curtailed by the
equal protection clause. (Sec Horowitz &
N curing-, supra, 15 Ll.C.L.A. L.Rev. 787.)

The first group of precedents consists of
the school clu,,ing cases, in which the Sti-
prente Court has invalidated efforts to shirt
schools in one part of a state while schools
in other areas continued to operate. In
cirtffin v. County School Board (1964) 377
C.S. 218, 84 S.Ct. 1226, 12 L.Ed.2d 256 the
court stated: "A State, of course, has.a
wide discretion in deciding whether laws
shall operate statewide or shall operate

only in certain counties, the legislature
'having in mind the needs and desires of
each.' Salsburg v. Maryland, supra, 346
U.S., at 552, 74 S.Ct., at 284. But
the record in the present case could riot be
clearzr that Prince Edward's public schools
were closed for one reason, and
one reason only: to ensure that
white and colored children in Prince Ed-
ward County would not, under any cir-
cumstances, go to the same school, What-
ever nonracial grounds might support a
State's allowing a county to abandon public
schools, the object must be a constitutional
one ." (Id. at p. 231, 84 S.Ct. at
p. 1233.)

Hall v. St. Helena Parish
School Board (E.D.La.1961) 197 F.Stipp.
649, affd. mem. (1962) 368 U.S. 515, 82
S.Ct. 529, 7 L.Ed.2d 521 held that a statute
permitting a local district faced with in-

28. Banbury upheld a Maryland statute
which allowed illegally seized evidence to
be admitrts1 in gambling prosectitions in
one county, while barring use of such evi-
dence elsewhere in the state. lint when
Sairburg was derided. the Fourth and
Fourteenth Amendments had not yet been
interpreted to prohibit the admission of
unlawful!) procured evidence itt state

(Nlapp v. Ohio (1031) 367 C.S.
643. Si S.Ct. las-). 6 1.3-:d.2,1 10SIJ
Consequently, the Supreme Court in
4,visliero treated the Maryland statute an
simply- establishing o rule of evidence.
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tegration to close its schools was el/1154.14u.
tionally defective, not merely because of its
racial eimseriticnecs: "NI ore generally, the
Act is ase.ailable because its application in
one parish, while the state provide:, piddle
schools elsewhere, %%mild unfairly diserirn
inate against the residents of that palish,
irrespective of race. [A]bsent a
reasonable basis for so classifying, a state
cannot close the public schools in one area
while, at the sank' time, it maintains schools
elsewhere with public funds." (rn. omit
ter].) (Id. at pi). 651, 656.)

The Hall court specifically distinguished
Salsbury stating: "The holding of Sals-
burg v. State of Maryland permitting the
state to treat differently, for different lo-
calities, the rule against adinissibility of
illegally obtaii,ed evidence no longer ob-
tains in view of Mapp v. Ohio, 367 U.S.
643, 81 S.Ct. 1681 [6 L.Ed.2d 1081]. Ac-
cordingly, reliance on that decision for the
proposition that there is no constitutional
inhibition to geographic discrimination in
the area of civil rights is misplaced.
[T]he Court [in Salsbury] emphasized that
the matter was purely 'procedural' and 'lo-
cal.' Here, the substantive classification is
discriminatory ." (Id. at pp. 658-
639, fn, 29,)

In the second group of casts, dealing
with apportionment, the high court has held
that accidents of geography and arbitrary
boundary lines of local government can af-
ford no ground for discrimination among a
state's citizens. (Kurland, Equal Educa-
tional Opportunity: The Limits of Consti-
tutional Jurisprudence Undefined (1968) 35
U.Chi.L.Rcv. 583, 585; sec also Wise, Rich

which w 09 purely procedural in nature.
(3411 U.S. at p. 550; see pp. 551-535.
74 S.Ct. 250 (Douglas. J., dissenting).)

In Watson we rejected a constitutional
ottnek ou AI statute which required special
duties of the tax assessor in counties with
it population in excess of four million.
even though we recognized that only 1,0s
Angeles County would be affected by the
legislation. In both cases, the courts
simply applied the traditional ctrual pr
tection test and sustained the provision
after findiug sonic manual basis for the
geographic classification.
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Schools, Poor Schools: The Promise of
Equal Educational Opportunity (1969) pp.
66-92.) Sped fie:illy rejecting attempts to
justify unequal districting on the basis of
various geographic factors, the court de-
clared: "Diluting the weight of votes be-
cause of place of residence impairs basic
constitutional rights under the Fourteenth
Amendment just as !much as invidious dis-
criminations hascd upon factors such as
race [citation] or economic status, Griffin
v. People of State of Illinois, 351 U.S. 12,
76 S,Ct. 585, 100 L.Ed. 891, Douglas v. Peo-
ple of State of California, 372 U.S. 353, 83
S.Ct. 814, 9 L.Ed.2d 811. The fact
that an individual lives here or there is not
a legitimate reason for oversvcighting or
diluting the efficacy of his vote." (Reynolds
v. Sims, supra, 377 U.S. 533, 566, 567, 84
S.Ct. 1362, 1384, 12 L.Ed.2t1 506.) If a

29. Defendants nlso claim that Po.mitting
school districts to retain their locally
raised property tax revenue does not yip.
late equal protection became "Mlie Pow,
er of n legisInture in respect to the ()Boca.
than and distribution of puldic funds is
not limited by any requirement of mil.
formity or of equal protection of the
laws." Am an nbstrnet proposition of law,
this statement is clearly overbroad. For
example, a state Legislature cannot make
tuition grants from state funds to segre-
gated private schools in order to avoid
integration. (Brown v. South Carolina
State Board of Eduention (D.S.C.1998)
296 E.Supp. 190. Mid. men. (19(35) 393
U.S. 222, SO S.Ci. 449, 21 1..Ed.2d 391:
Poindexter v. Louisiana Financial As-
sistance Commission (E.D.14.1997) 275
E.Supp, S33. aft& men. (1998) 3S9 U.S.
571, SS S.Ct. 693, 19 L.E41.2.1 780.) The
cases cited by defendants are inapplicable
in the Present context. Neither Iless v.
aPillalleY (9th Cir. 195-1) 15 Alaska 40.
213 F.2d 635. cert. den. sob nom. Hess
v. Dewey (19541 348 U.S. S30, 75 S.Ct.
50, 99 L.Ed. 659, nor General American
Tank Car Corp. v. Day (1026) 270 U.S.
267, 49 S.Ct. 234, 70 L.Ed. 1335 involved
a claim to a fundamental constitutional
interest. such as education. (See Coons,
Clone vk Sugarman, supra. 57 CalL.Itev.
at p. 371. fn. 181.)

30. In support of this contention, defendants
rite the following quotation from Mac-
Millan Co. v. Clarke (1020) 1S4 Cal. 91,
500, 194 P. 1030, 103-1, in which we
upheld the constitutionality of a statute

voter's address may not determine the
weight to which his ballot is entitled, sop
ly it should not determine the quality
his child's education."

(19] Defendants' second argument boils
down to this: if the equal protection clans,
commands that the relative wealth of
school districts may not determine the
quality of public education, it must be licens-
ed to direct the same command to all par-
ernmental entities in respect to all taxsup
ported public services; 3° and such a prin-
ciple would spell the destruction of local
government. We unhesitatingly reject this
argument. We cannot share defendants'
unreasoned apprehensions of such dire con.
sequences from our holding today. Al-
though we intimate no views on other goa.
crnmental services," we are satisfied that.

providing free textbooks to high school
pupils: "(Tllie free school system

is not primarily a nervit to
the individual pupils, but to the yam.
munit. just as fire and police protection,
Public. libraries, borpitals, Playground,.
and the numerous other public service
utilities' which are provided by taxation,
and minister to inlividual needs, are fur
the benefit of the general public." What -
ever the case as to the other services,
we think that in this era of high ipso-

graPhic mobility, the "general ben
erited by education is not merely the par-
ticular community where the schools are
located, but the entire state.

31. We note, however, that the Court of
Appeals for the Fifth Citcuit has recent
ly held that the equal protection clam,
forbids a town to discriminate racially in
the provision of municipal services. In
Hawkins v. Town of Shaw.
supra. 437 F.2,1 12S9, the court held
that the town of Shaw, Mississippi had nn
affirnintive duty to equalize such genic...
as street paving nod lighting, sanitary
sewers, surface water drainage, water
inains nod fire hydrants. The
applied the "strict equal pr-
tection standard and reversed the
sion of the distrit court which, relyin.r
on the traditional tst, had found no
constitutional infirmity.

Although racial discrimination was the
basis of the decision, the court intin.lt5
that wealth discrimination in the Pro"'
sion of city services might also be in-
valid: 'Appal:flux also alleged the di,'
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we have rNplamed, its uniqueness among
public activities clvarly demonstrates that
,i,/acistO,tt roust ,poticl to the command of
the squat ;1111,1,1:1M &MSC.

theiefoie, arrive at these (onelu-
sums. The Calift.iritia public school

as p i e i-enteil to us by piaim
Of cmnplatnt supplemented by 'natters
judicially ninieeil, since it (halt intimately
with education. cilivinly tntiehes upon a
fund intent al interest. I-or the reasons we
Icivc c\pLnncd in detail, this system condi-
tion, the full entitlement to such interest
on wraith, (1,:ettsi lies its. recipients oil the
basis of their collective affluence and
makes the quality of a child's education
depend upon the resources of his school
district and ultimately upon the pocket-
book of his parents. \Ve find that such
financing system as presently constituted is
not necessary to the attainment of any com-
pelling state interest. Since it does not
withstand the requisite "strict scrutiny," it
denies to thc- plaitnif fs and others similarly
situated the equal protection of the laws.3t
If the allegations of the complaint are sus-
tained, the financial system must fall and
the statutes comprising it must be found
unconstitutional.

IV

Defendants' final contention is that the
applicability of the equal protection clause
to school financing has already beets resolv-

eriminatnry provision of municipal services
based on wealth. This claim yens dropped
on appeal. It is interesting to note, how.
ever. that. the Supreme Court lots stated
that wealth es well as race renders a
ell..,ift,-arion highly suspect anal than
demanding Of a more exacting judicial
scrutiny. leitittion.r. (rd. at to 1:357.
fu. 1.1

32. The 1.7nited Stott, Coainikaian on Civil
Itight has stated that "lilt may well be
that the suledantial fiscal nod tangible
inequimm, wide!: nt present Vsist between
city itml sithurhan sehmtl dO.thet,,

contravene the 14th am, nd.
meat's equal protection Fatarawee." Ile.
lying on the quotation from Brown v.
Board of Education. Attpre." 'where a
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v. PRIEST Cal. 1263
7 P.:Nil:At

ed adversely, to plaintif fa' elairns by the
Sop:eine Court's summary af firm:ince III
NIchinis v. Shalom), supra, 293 1:.Slipp. 327,
a ffd. mem. snit nom. McInnis v
(1969) 301 U.S. 322, b9 1197, 22 L.
Ed.2d 308. and liurnit.s v. WaCr!...011 (WA).
Va.1969) 310 F.Supp. 572, a ffd. menu.
(1970) 397 U.S. 44, 90 S.Ct. 1i12, 25 L.
Ed.2d 37. The trial court in the instant
action cited Mcitinir in sustaining defend-
ants' dctntirrcrs.

The plaintiffs in McInnis challenged the
Illinois schist") financing system, which is
similar to California's, as a violation of the
equal protection and dim process clauses
of the Fourteenth Amendment because of
the wide variations among districts in
school expenditures per pupil. They con-
tended that only a financing System which
apportion:, public funds according to the
educational needs of the students satisfies
the Fourteenth Amendment." (Fn.
omitted.) (293 F.Supp, at p. 331.)

A three-judge federal district court con-
cluded that the complaint stated no cause
of action "for two principal reasons: (1)
the Fourteenth Amendment does not re-
quire that public school expenditures be
made only on the basis of pupils' eduen-
toncli needs, and (2) the lack of judicially
manageable standards makes this contro-
versy nonjusticiable." (Fn. omitted.) (293
F.Supp. at p. 329.) (Italics added.) The
court additionally rejected the applicabili-
ty of the strict scrutiny equal prctection

State provides education, it must be pro-
vided to all on equal terme"--the com-
mission concluded that this passage
-would appear to render at least those
substantial disparirtea whiner ore readily
inilmitifiriblesuch as disparities in fiscal
support, average per pupil expenditure.
and average rsupildeacher ratios uneon
atitutional." The commission also cited
the reapportionment tlecis:ons r.nd Grif-
fin v. Illinois. ;wpm concluding, "Here,
ext in Griffin, the State may be under uo
obligation to proyide the service. but
lineiaa undertaken to provide it, the State
must insure that the benefit is received
by the poor as well as the rich its sub-
stantially equal msasure. (1.'. S. Com-
mission on Civil Rights, op. cit. supra.
n. 261 fn. 2-42.)
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standard and ruled that the Illinois financ-
ing scheme was rational because it was "de-
signed to allow individual localities to de-
termine their own tax burden according to
the importance which they place upon pub-
lic schools," (Id. at p. 333.) The United
States Supreme Court affirmed per curiam
with the following order: "The motion to
affirm is granted and the judgment is af-
firmed." (391 U.S. 322, 89 S.Ct, 1197.)
No cases were cited in the high court's or-
der; there was no oral argument.33

Defendants argue that the high court's
summary affirmance forecloses our inde-
pendent examination of the issues involved.
We disagree.

[20] Since McInnis reached the Su-
preme Court by -,:ay of appeal from a three-
judge federal court, the high court's juris-
diction was not discretionary. (28 U.S.C.
§ 1253 (1964).) In these circumstances,
defendants are correct in stating that a
summary affirmance is formally a decision
on the merits. However, the significance
of such summary dispositions is often un-
clear, especially where, as in McInnis, the
court cites no cases as authority and guid-
ance. One commentator has stated, "It has
often been observed that the dismissal of

33. The plaintiffs in Burrus, attneked the
constitutionality of the Virginia school
financing scheme. The derision of the
district court, which dismissed their rono
plaint for failure to state a claim, was
cursory, containing little legal reasoning
rind relying oil Ale Innis v. Shapiro for
precedent. Consequently, the parties to
the instant action have centered their
discussion on 3trInnil. nod we follow suit.

34. Although the Supreme Court affirmed
the McInnis decision. rather than dis-
missing the appeal. Currie's statement
is probably entirely applicable anyway.
In upholding decisions of lower courts
on imperil, the Supreme Court "will af-
firm no appeal from a Wend court,
but will dismiss an :appeal from a state
court 'for 'want of a substantial federal
question.' Only bislory would stern to
justify this iliscliwtion, " (Stern
& Cre.ssninn. Snprerne Court Practice
(4th ed. 1969) as p. 233.)

35. Summary disposition of n ease by the
Supreme Court need not prevent the

an appeal, technically an adjudication on
the merits, is in practice often the sul,tan,
tial equivalent of a denial of certiorari." ya
(D. Currie, The Three-judge District Court
in Constitutional Litigation (1061) 32 u
Chi.IRev, I, 74, fn. 365.) Frankfurter aril
Landis had suggested earlier that the pees.
sure of the court's docket and difference,
of opinion aiming the judges operate "to
subject the obligatory jurisdiction of the
court to discretionary considerations not

unlike those governing certiorari."
(Frankfurter & Landis, The Business of
the Supreme Court at October Term, 1921
(1930) 44 Harv.L.Rev. 1, 14.) Between 61)
and 84 percent of appeals in recent years
have been summarily handled by the
preme Court without opinion. (Stern &
Grossman, op. cit. supra, at p. 194.)

[21] At any rate, the contentions of the
plaintiffs here are significantly different
from those in McInnis. The instant cont
plaint employs a familiar standard which
has guided decisions of both the United
States and California Supreme Courts:
discrimination on the basis of wealth is an
inherently suspect classification which ma)
be justified only on the basis of a coin.
pelting state interest. (Sec cases cited.

court Dom later holding a full hearing on
the same issue. The constitutionality of
compulsory school flag salutes is a ease
in point. For three successive yearsin
Leoles v. Landers 09371 302 V.S. WA.
3S S.Ct. 304, (42 L.Ed. 507; Hering v
State floard of Education (19341 30.1
U.S. 624, 58 S.Ct. 752, S2 LE& 10s7:
and Johnson v. Deerfield (1939) 31Ki
C21. 59 S.Ct. 791, 53 1027the su
preme Court summarily upheld tumor
court decisions which ruled snob rcluire-
rnents constitutional. The very next year
the high court granted certiorari in :din
ersville School District v. tiobitis (191tii
310 U.S. 5S6. 00 S.Ct. 1010, St L.Ed.
1375, thereby providing for oral an:el...et
and n full briefing of the issue. Although
in GoDitix it adhered to its earlier p,r
curious doeisions. three years later the
conrt reversed its position end ruled sioli
requirements invalid. (West Virginia
State Board of Education v. Ilsoutie
(1043) 319 U.S. 024. 63 S.Ct.
L.Ed. 1628.) -
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part III. supra.) By contrast, the McIn-
nis plaintiffs repeatedly emphasized "can
cational need:" as the proper standard for

rritiastirnig school liiiOncing against the

equal protection eltense. The district court
found this a "nebulous concept" (293 F.
Supp. 327, 329, fn. 4)so nebulous as to
render the issne Dolga:thimble for lack of
"'discoverable. and manageable st..11-

ards.."3c (Id. at p. 335.) In (act, the
nonjustieiability of the "educational needs"
standard was the basis for the Jlannis
holding; the dist 'jet court's additional

treatment of the substantive issues was
purely dictum. In this Context. a S...;-...-ente

Court affirmance can hardly be considered
dispositive of the significant and complex
constitutional questions pi esented here?'

122] Assuming, as we must in light of
the demurrers. the truth of the material al-
legations of the first stated cause of action,
and considering in conjunction therewith
the various matters wh:.711 we have judicial-
lj noticed, we are satisfied that plaintiff
children have alleged facts showing that
the public school financing system denies
them equal protection of the laws because
it produces substantial disparities among
school districts in the amount of revenue
available for education.

36. The pinintiff in BurriLls also relied on
an "educational ne,,d," standard in their
attack on the Virginia school financing
scheme. eauciog the district court to re.
mark : "However, the courts have neither
the knowledge, nor the means, nor the
power to tailor the public moneys to fit
the varying needs of these students
throughout the State." (310 F,Supp. at
P. 574.)

37. In n comprehensive article on equal
protection and sehool financing. three
commentators have stated: The mean
ing of McInnis s-, Shapiro ii ambiguous;
but the ease hardly wets another Messy
v. Fereu:ou 537. 16 S.Ct.
41 2543]. Probably but n temporary
setback, it was that predictable conse-
quence of an eftnrt to farce the court
to precipitous and decisive netion uPall
novel and maples ksuo for which neither
it nor the parties were ready.
fl'ilte plaintiffs' virtual absence of in-
telligible theory left the district court be-

87 0,20B0
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(231 The second stated cause of action
be plai7u:if parents by iticorportIt7 the
first cause has, of course, sit fficiently set
forth the constitutionally &teen% f111.11::-

ing schemne. Addttorally, . Al-

lege that they are citizens and is ,nicnt:: of
Los Angeles (Toasty; that they are owners
of real property assessed Inc the county:
that sonic of defendants arc county of-
ficials; and that as a direct result of the
financing system they are requited to pay
taxes at a higher rate than taxpayers in
many other districts in order to secure for
their children the same or lesser educa
tional opportunities. Plaintiff parents join
with plait:tiff children imt the prayer of the
complaint that the system lie declared un-
constitutional and that defendants be re-

quired to restructure the present financial
system so as to eliminate its unconstitu-
tional aspects. Such prayed for relief is
strictly injunctive and seeks to prevent pub-
lic officers of is county front acting under
an allegedly void law. Plaintiff parents
then clearly have stated a cause of action
since "[i]f the law is unconstitu-

tional, then county officials may be en-
joined from spending their time carrying
out its provisions "." (Blair v.

Pitchess (1971) 5 Cal.3d 25S, 95 Cal.Rptr.

wildered. Given the pare and vharueter
of the litigation, confusion of court and
pa rtira may have been inevitable, hoT-
ordaining tile summary disposition of :1w
appeal. The Supreme Court coolii riot
hove been eager to consider an issue
of this magnitude on such n reoord. Con-
cededly its per curium affirmance is for-
mally a decision on the merits, but it need
Dot imply the Court's permanent with-
drawal from the field. It is probably
most significant as an admonition to the
protagonists to clarify the options before
again invoking the Court's aid." (Coons,
Clime & Stignmean. supra,
at pp. 701 -300.)

The Supreme Court's wihinguesii to or-
der n full hearing by a federal district
court on tie: issues raised in ilurerave v.
Kirk (see Askew v. liargras, supra, 401
U.S. 4711, 91 S.Ct. 810, 28 L.E.1.2d 106),
indicAte, to no that it does not consider
the applicability of the equal protection
clause to educational financing foreclosed
by Ito decisions in .1fc/tutis and Eurruis.
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42, 4R6 P.2d 1242; Code Civ.Proc., §

526a.)0

[24] Because the third cause of action
incorporates by reference the allegations
of the first and second causes and simply
seeks declaratory relief, it obviously sets
forth facts sufficient to constitute a cause
of action.

In sum, we find the allegations of plain-
tiffs' complaint legally sufficient and we
return the cause to the trial court for fur-
ther proceedings. We emphasize, that our
decision is not a final judgment on the
merits. We deem it appropriate to point
out for the benefit of the trial court on
remand (see Code Civ.Proc. § 43) that if,
after further proceedings, that court should
enter final judgment determining that the
existing system of public school financing is
unconstitutional and invalidating said sys-
tem in whole or in part, it may properly
provide for the enforcement of the judg-
ment in such a way as to permit an order-
ly transition from an unconstitutional to a
constitutional system of school financing.
As in the cases of school desegregation (see
Brown v. Board of Education (1955) 349
U.S. 294, 75 S-Ct. 753, 99 L.E.d. 1033) and
legislative reapportionment (see Silver v.
Brown (1965) 63 Cal.2d 270, 281, 46 Cal.
Rptr. 308, 405 P.2d 132), a determination
that an existing plan of governmental op-
eration denies equal protection does not
necessarily require invalidation of past acts
undertaken pursuant to that plan or an
immediate implementation of a constitution-
ally Valid substitute. Obviously, any judg-
ment invalidating the existing system of
public school financing should make clear
that the existing system is to remain opera-
ble until an appropriate new system, which
is not violative of equal protection of the
laws, can be put into effect.

38. Although plaintiff parents bring this ac-
tion against state, na as county,
offieinis, it ban been held that state of.
!Jeers to may be sued under section 320a.
(Blair v. Pitellns, supra, 5 Ctil.3,1 259,
06 Culltpte. 42, 4S6 P.2,1 1242; Call-

By our holding today we further the
cherished idea of American editcmion that
in a democratic society free public schools
shall make available: to all children equal
ly the abundant gifts of learning. Thus
was the credo of Horace Mann, which has
been the heritage and the inspiration of
this country. "I believe," he wrote, ''in
the existence of a great, immortal immuta-
ble principle of natural law, or natural
ethics,a principle antecedent to all human
institutions, and incapable of bring abro-
gated by any ordinance of man
which 1.roves the absolute right to an edu-
cation of every human being that comes
into the world, and which, of course, proves
the correlative duty of every government
to see that the means of that education
are provided for all. (Original
italics.) (Old South Leaflets V, ..!zo. 1())

(1846) pp. 177 -HO (Tenth Annual Report
to Mass. State 7.4.), quoted in Read-
ings in American 1...Jucation (1963 Lucio
ed.) p. 336.)

The judgment is reversed and the cause
remanded to the trial court with directions
to overrule the demurrers and to allow de-
fendants a reasonable time within which to
answer.

WRIGHT, C. J, and PETERS, TO-
BRINER, N1OSK and BURKE, JJ., concur.

McCOMB, Justice (dissenting).

I dissent. I would affirm the judgmct
for the reasons expressed by Mr. Justice
Dunn in the opinion, prepared by him for
the Court of Appeal in Serrano v. Pricsi.
10 Cal.App.3d 1110, 89 Cal.Rptr. 345.

Rehearing denied; McCOMB, J., dissent-
ing.

(iambi State Employees' Assn. C. WO.
Hams (MU) 7 Cal..11m.11 :inn, 3 '41
CaLliptr. 305; Ablvn V. Carr 11:»12%
200 CalAP9.2s1 218, 252-254, 25 rat
Rptr. S97.1
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BOX SCORE

Oregon Case
i. Olsen v State of Oregon. was filed in the Lane County Circuit Court in
1972. Students of School District No. 40. Lane County, and Union High
School District No. U-8J. Linn County, are challenging the Oregon school
finance system. The case is still in the pleading stage and may not be heard
prior to consideration of the Rodriquez case by the United States 'Supreme
Court.

Reported Cases
Following Serrano

1. lean Dusartz v Hatfield 334 F Supp 870 (DC Minn 1971)

Three combined cases which were filed under the Civil Rights Act
challenging the Minnesota school finance system under the state constitu-
tion and the Fourteenth Amendment of the United States Constitution.
The defendants moved to dismiss on the grounds that no denial of equal
protection was stated in the complaint. The court refused to dismiss the
complaint and held that if the facts were established at trial as alleged in
the complaint there would be a denial of equal protection. The court
relied heavily upon the Serrano opinion. The court deferred further action
in the case to allow the Minnesota legislature to act.

2. Robinson v Cahill 118 N. J. Super 223, 287 A2nd 187 (1972)

This was a case filed in state court attacking the New Jersey school
finance system under the state constitution and the Fourteenth Amend-
ment. The case was tried before a judge. On the basis of the testimony and
evidence the court concluded that New Jersey School Districts with high
assessed valuation spent more money per pupil but had lower tax rates and
that there was a direct relationship between per pupil expenditure and
quality of education. The court ruled that the school finance system
violated both the state and federal constitutions. The decision was given
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prospective effect only. with the court stating that operation under the
existing school finance laws would not be enjoined until January 1. 1974
to give the legislature time to act but, if no action had been taken prior to
January 1. 1973, no state support moneys could be distributed to any
local school districts.

In a later opinion the court adhered to its deadlines over objections by
defendants as to the need for more time and the drastic effect of the
ruling. See 119 N.J. Super, 40, 289 A2nd 569 (1972).

3. Rodriquez v San Antonio Independent School District 337 F Supp 280
(WD Tex. 1971); Prob. juris. noted, 406 US 966 (No. 71-1331 June 7.
1972)

This was a class action tiled under the civil rights act on behalf of all
children living in Texas School Districts with low property valuations. The
case was heard before a three judge federal panel because it involved an
attempt to restrain enforcement of state statutes. After trial the court
unanimously decided that the Texas system violated the Fourteenth
Amendment and the Texas Constitution. The court permanently enjoined
defendants from :rating under existing Texas school finance laws
but suspended affc of the injunction for two years, until December 23.
1973, to allow the state legislature to act.

Under the statute authorizing a three judge court, appeal is directly to
the United States Supreme Court. The appeal has been filed in the
Supreme Court and probable jurisdiction noted. The case has not been set
for argument but probably will be the case in which the United States
Supreme Court considers the Serrano principle.

4. Sweetwater County Planning Committee for the Organization of
School Districts v Hinkle 491 P2nd 1234 (W ,'o. 1971)

This case arose out of a dispute as to reorganization of rural school
districts in Sweetwater County, Wyoming under the VVymning School
District organization law. The county had combined a high valuation
district with several other districts within the county and then modified
this to have the high valuation district administered by another district.
The decision was appealed to a Wyoming State trial court which decided
that the county decision was unwise. The case was appealed to the
Wyoming Supreme Court. The cow t stated that the problem arose because
of inequities in property valuation in school districts and that it would not
ignore this any longer. The court stated that the valuation equity could
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only be achieved on a statewide basis and retained jurisdiction of the case
until after the Wyoming legislature met and adjourned in 1973. The court
stated that until that time the county would operate under the old
districting. The majority opinion el not mention the Serrano case.

In a later opinion the court apparently thought better of holding the
Sweetwater County School District hostage to force the legislature to act.
Upon agreement of all parties to a districting plan. the court relinquished
jurisdiction but stated that if the legislature did not act in 1973 any
aggrieved taxpayer could sue to raise the inequitable valuation issue. See
493 P2d 1050 (1972)

Reported Cases
Rejecting Serrano

I . Spano r Board of Education of Lakeland Central School District No. I.
68 disc 2nd 804.328 NYS 2d 229 (1972)

This was a declaratory judgment action filed in a New York state court
to declare that the New York school finance system violated the state
constitution and the Fourteenth Amendment. The trial court sustained a
motion to dismiss the complaint for failure to state a denial of equal
protection. The court did not take issue with the reasoning in the Serrano
case relating to equa protection but felt that the prior cases where the
United States Supreme Court had dismissed appeals questioning school
financing without argument foreclosed the issue of validity of the New
York system. (McInnis v Ogilvie 394 US 1197 (1969) and Burrus
Wilkerson 397 US 44 (1970). It refused to accept the conclusion of the
Serrano court that the prior Supreme Court appeals were to a different
issue and the dismissal without hearing by the Supreme Court was not
conclusive.
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