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FOREWORD

On August 30, 1971, the California Supreme Court rendered a
momentous decision on the now famous Ser-ano case.! The effects of that
decision on the funding of common schools are already being felt in
several states.? Certainly it has prompted discussion and debate 2mong
school administrators, constitutional lawyers, and-state legislators in every
state.

In the Fail of 1971, a number of educators, administrators, legislators,
and attorneys in Oregon wvoiced an interest in promoting a better
understanding and wider public awareness of the possible impact of the
Serruno decision. It was decided thai a conference would provide the best
vehicle for bringing together a group of knowledgeable experts in the fields
of law, finance, and public policy as an aid to policy makers and citizens in
the state of Qregon who must struggle with the very real problem of
funding public education. In light of those objectives, the planners and
sponsors of the conference hope that all interested persons, especially
those in the executive and legislative branches of government, find this
document of value in the months ahead. The editors strongly suggest that
uw prpers and other materials contained in this volume are of interest to
policy makers and citizens outside the State of Oregon as well as within.

The format of the monograph follows essentially the arrangement of
the day-long conference from which it results: a major paper presentation,
followed by a pancl of three respondents, and subsequent general
discussion involving the audience and conference participants. In some
cases, the verbal presentations of speakers digressed from their formal
written papers; the editors have attempted to provide the reader with the
benefit of both the formal and extemporaneous remarks of the speakers.
An cffort was made to divide the conference into two logical subject areas.
In fact, the legal and financial issues are so often intertwined that
discussion in both sections may deat with the legal as well « * financial
ramifications of the decision. Finally, the material cont. ! in Ap-
pendices A, B and C are intended to present additional material of
importance to the Serrano debate.

1Serrano v. Priest, 5 Cal 3rd 584, 487 P.2d 1241, 96 Cal. Rptn. 601 (1971). The

decision is printed in its entirety in Appendix B,
25ce Appendix C for a listing and “box score™ of similar cases in other states.
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The editors express their appreciation to the following sponsors of the
conference:

School of Law. University of Oregon
' College of Education, University of Oregon

Consumer Riglits Rescarch Center, College of Business. University of
Oregon

State Deparlmem of F.ducation, Or.-;gon
Educational Coordinating Council, Stateof Oregon

Divisior. of Continuing Education, Oregon State System of Higher
Education

Partial support for the conference was derived from a grant of federal
funds administered by the Educational Cocrdinating Council, State 2f
Oregon. under Program [MPACT (Title I of the Higher Education Act of
1965).
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CONTRIBUTING AUTHORS
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Frank Van Dyke, Chairman, Oregon Board of Education; Member of
Oregon State B,

Professor John E. Coons, School of Law, University of California,
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Professor Charles S. Benson, School of Education, University of California,
Berkeley (National authority in the field of economics of cducation;
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Panel Members

Senator Jason Boe: Chairman, Sub-committee on Education Revenue,
Legislative Tax Interim Committee; member, Interim Comimittee on
Education

John Edmundson: Graduate Student in Educational Administration,
College of Education, University of Oregon; Research Assistant, Center for
the Advanced Study of Educational Administracion, University of Oregon

David B. Frohnmayer: Assistant Professor, School of Law; Assistant to the
President, University of Oregon; Member of Oregon State Rar and
California State Bar

Laird Kirkpatrick: Uirector, Legal Aid Service, Multnomzh Bar Associa-
tion, Portland; Member of Oregon State Bar

Richard Munn: Supervisor, Research-Information Section, Administrative
Service Division, State of Oregen Department of Revenue

Robert Winger: Law Student and Associate Editor, Oregon Law Review
(1972-73), University of Oregon
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INTRODUCTION

Frank Van Dyke

My fellow students of school finance: honored guests from out of state
and cducators, legislators, legislative candidates and interesied citizens of
the state of Oregon:

We appreciate the interest and concern demonstrated by those of you
who have come to us from out of state to help us sort out and reach sound
solutions to the knotty problems of school finance.

May | point out to our guests that in Oregon you are treading on fertile
ground. Not only are you walking on the widely reputed loam of the
Willamette Vailey, but you arc visiting a state which is ready for a change
in the way it finances its public schools.

Governor McCall opened the debate late last month when he
recommended elimination of homeowner property taxes, to be offset by a
one percent payroll tax and an increase in personal income taxes.

Orcgon’s legislative interim committes on taxation, which has been
weiRing very hard on a solution to the school finance problem. will
announce its findings on April 21.

Furthermore, a suit was filed February 17 in the Circuit Court of the
State of Oregon for Lanc County. here in Eugene, against the state of
Orcgon and a number of its state officials, challenging the way in which
Oregon uses property taxes to support its schools. Some progress appears
to have been made in this case recently, when by stipulation, the number
of defendants was reduced from seventeen to three. Our attorney general
expects the case to clear Oregon’s courts before the next legislative session
in January, 1973.

So, as you can see, the turf is being turned in Qregon. The time is ripe
for Oregonians to set aside regional and partisan interests, to be willing to
make some political compromises, and to use a statesman'ike approach in
seeking to solve the problems of school finance.

Let me urge my fellow Oregonians to roll up their sleeves, to gather
information and suggestions diligently and to help make this workshop a
productive and meaningful one, by undertaking to gencrate some new
thinking about an old problen.



Let us then nurture these seeds to fruition, to ensure a harvest of which
we can be proud and in which we can all share. Let’s give our children
their most important portion of the bouaty, in the form of quality
education supported regulariy by adequate financing, but let us not forget
that all Oregon'’s citizens must benefit from our efforts to establish in this
state a system of taxation that will spread more fairly and equally the
costs of the governmental benefits we enjoy.

To that purpose, let us dedicate our efforts today.

ERIC
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AN APPRAISAL OF SERRANO*
John E. Coons

The problems of school finance like most problems of finance are
intertwined with problems of more human dimensions—problems of social
and cconomic implications. | think for simplicity’s sake it may be useful
for me to divide them into three parts: First, is the kind of problem we all
face when we think of spending the limited money that we have, problems
of priority. Given a finite number of dollars to spend on public education
we make up our minds what's important. Or in this case I suppose the
legislature makes our minds up for us by spending 1nore on high school
than on elementary school children, or more on voeational than the
ordinary curriculum. It spends more in other words for the kinds of
preferences legislatures have including the kinds of things that lobbyists
bring home to them. This may be rational by your standards or maybe not
but in any event some kind of decision emerges. There is no other way, no
other process that we know of than simply to sit down and try to decide.

Given this inevitable choice among rational kinds of dispensation of
money for various uses we have a second kind of problem. This is the kind
of problem I think that we'll spend much of our time talking about today.
It’s exemplified in Serrano and in similar cases. the problem of distribution
or fairness as between children of the same general type. That is, given a
couple of normal children in the fifth grade in Oregon from one district to
another. how do we rationalize and justify (or can we) the distinctions in
spending between these two fundamentally similar children.

However, even if one were first to satisfy his own spending preference
or prioritics and if he were, second, to create an utterly fair system of
distribution from one district to another—one school district to another,
one child to another—it is still possible that you might share a third
concern. And that is the concern about choice. One may find that the
schools are utterly equal in a given community in a given state but unless
you happen to be rich like us, it’s very hard for families to do other than

*Editors note: These remarks were delivered by Professor Coons at the conference.
1t was intended to expand some arcas of his previously published “A First Appraisal
on Serrano” which is included herein as Appendix A.
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accept what the state is willing to give them. Some of us consider that
something of a - oblem.

So let’s put this discussion in the framework of first, sensible prioritics
ui spending; second, justice or fairness as between pupils in the same
general position; and third, questions of freedom of choice.

Now in addressing an gudience which is very mixed between lawyers,
educators, and others it may be useful to set some background and define
some terms, such as wealth and effort, Let’s siart out by salking a little
about the historic systems that have supported schools in most ol our
states. With the exception of tHawaii, we have had a decentralized form of
school finance in the sense that the local property tax has in 49 of our
states contributed more or less to the funding of public education. Bécause
ef the pattern of property wealth distribution, this means that seme
districts are taxing themselves much more heavily for a smaller school
spending than other districts of greater wealth. Examples are legion and in
Serrano itself references are made to places like Beverly Hills, on the one
hand, and Baldwin Park on the other. Ber»rly Hills with its gigantic tax
base of perhaps $50,000 tc $75,000 per child levies a very minimal local
tax but produces very high spending; nearby Baldwin Park with no
“miracle mile” and very little industry but a high population of children
levies two and a half times the tax rate of Beverly Hills but produces about
half the school spending level—$600 in Baldwin Park and something like
$14G0 in Beverly Hills.

This is not an exaggerated kind of statistic. Spending in California
ranges from about $475 per pupil up o $350C. Districts with the $475
spending level tend 1o have taxes that are several times the tax rate of the
districts with a range of $2000 to $3000 expenditure, | helieve that such
districts that spend at the kighest level, send their children to Europe cvery
summer on the gleanings ui a local property tax, usually below 1%, while
the average district I suppose is up around four or five percent of assessed
value and is unable to grant the children a European trip in the summer. In
any event that’s a gloomy picture, even gloomier for those who happen to
live in Baldwin Park. Note that by “wealth” I mean taxable property per
child in the district. This is the mieaning incorporated in the statutes which
provide for the funding of public education. I certainly would not regard
this as the idez test of economic power, but it is the test that the state has
imposed on the system by its legislation. That is the way the money is
raised except whatever is added by the state equalization system which is
grossly inadequate in any case to offset the differences in wealth from
district to district. Indeed, in California and certain other states, state
equalization las sometimes aggravated the problem.

4
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The history of the present litigation tells us something. I think. about
the meaning of Serruno and the Texas and Minnesota cases and the others
that are going to be coming along, The first of the finance cases was hegun
in 1968 in Detroit: the school district filed a complaint in the Michigan
courts suggesting that the 14th Amendment guarantecd every child in
Michigun a level of spending according to his personal needs. Not a bad
idea when yau think about it: it may very well be sensible as a matter of
policy to say that we ought to spend money on children in accord with
their personal characteristics. The difficulty with that propos:ion is its
ambiguity and unenforceability as a matter of constitutional law. The
judgzs who dealt with.that proposition in similar cases in Plinois and
Virginia during the same year said it is “judicially unmanageable.” 1 think
that's right. I don’t really understand how a judge would give every child
the special attention that would be required to determine what he had
coming in the way of spending. Even if one knew precisely what spending
did for children (which nobody does) it would be an impossible judicial
burden.

So one can sympathize with the judges in the federal courts that turned
this claim down and with the Supreme Court which summarily affirmc4
those decisions.

Fortunately, ce of the cases which was filed in that 1ash of litigation
which came after the Detroit complaint was filed in the Superior Court of
Los Angeles, California. The state courts somctimes tend (o move at a
soimewhat more deliberate pace. While tlie Ilionis and Virgmia cases went
down ihe drain, the lawyers in Serraro had an opportunity to refine their
ideas and o change the focus of the litigation. By the time it reached the
Calilornia Supreme Court the eraphasis was no loniger on setting of
spending priorities through the constitution but had been narrowed down
to a much more maodest compass. As presented and decided the issue was
simply whether the state Lad the right uuder the equal prowection
guarantee of the i4th Amendment to make the level of spending for any
child’s public school education a function of wealth other than the wealth
of the state taken as a whole.

Let me repeat that proposition as it has emerged from the cases: that
the quality of a child’s education measured in terms of doilars spent may
not be a function of wealth. Now let’s see first what that doesn’t imply . It
is in itsclf a negative proposition you will notice. It doesn’t say that the
state has to do anything in particular. It has been misunderstood by the
press. at least, in the original rash of reports that came after the decision.
There were even suggestions that tae property tax itself had been declared
uprconstitutional. I regret to say that this ancient curse is alive and well and
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is likely to remain so for the foresecable future. Nor is there any
suggestion except of the most minimal kind that there is a requirement of
equality of spending throughout any state. On this subject there is some
language in Serrano which is ambiguous and which we may want to talk
about later, but let me just say for the moment that, as I read
Serrano--and certainly as both the Minnesota and the Texas cases which
followed make clear—the standard does not require homogeneity of
spending for the same class of children from distriet to district.

Nor does the decision have anything to do with the oppression of
minorities. {t is not a black-white cenfrontation; indeed, in California if
there is discrimination in the existing situation it is entirely possible that it
cuts the other way. In California minority people show a mild statistical
tendency to live in districts which are slightly above average in assessed
valuation per pupil. That's not so surprising, because they tend to live in
Los Angeles which is very big and whose statistics tend to dominate the
system. And they tend to live in San Francisco which is relatively large and
wealthy. Many, however, live in the desperately poor districts—rural areas
or in poor suburbs—and so it is hard for me to think that one should view
the present systems as a bonanza for these minorities. Later we can return
to the question of how they will fare in any kind of reshuffle. It is closely
intertwined with the question of the fate of the poor,

The effect of Serrano on low income families is equally ambiguous. The
poor also sometimes live in wealthy districts. Berkeley has as its neighbor a
district called Emeryville which is a.very rich school district inhabited
largely by very poor people. It is largely uninhabited because it is mostly
industry, but those who do live there have the advantage of spending
52500 per child at a tax rate that is minimal. You don’t need much of a
tax when you have all that smoke belching out of the factories. Serrano is
no good news to them because they are going to keep their smog and lose
their tax base. Here it becomes plain that there are real anomalies in the
outcome. Serrano really has less to do with rich and poor than with
rationality in government. Its promise is to persons of all classes and it
strives toward systems which are dominated by the human mind and
human needs.instead of by the educationally meaningless distribution of
property wealth with its unhealthy invitation to industry to cluster in tax
havens like Emeryville. :

Likewise, Serrano does not speak directly to the problem of the city. It
does not necessarily promise any economic redress for the central city's
heavy responsibility for police, fire, welfare, and other kinds of special
problems not shared to the same degree by suburbs or by rural school
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districts. Many supposed at first that being based upon wealth dis-
crimination Serano inust be a weapon in the war on poverty or the
competition between cities and the suburbs; I do not see that as the case.
The cities are not all poor by the standards applied in Serrano. San
Francisco, indeed, is relatively wealthy as I mentioned; New York is
relatively wealthy. On the other hand there are many cities which are
relatively poor—Newark, Elizabeth and, in my own state Fresno, Modesto,
and San Diego. The point is that some will be helped and some will be
hurt; all other things being equal.

Finally, the Serrano decision has nothing directly to do with the federal
government. It does not require the federal government to engage in any
particular kind of activity with respect to education. If the {ederal
government were, in its spending, preferring wealthy families-or preferring
wealthy school districts there would be a problem under the implied equal
protection of the 5th Amendment. The federal government is not now
doing anything very obviously of this sort. There are, however, some
policy implications for federal government programs such as the impacted
areas aid program. If there is time we will come back to that.

There is nothing in the constitution to require the reduction of wealth
disparities among the states. If the wealth discrimination we described
among districts in California seems aggravated, consider the disparity
between Mississippi and California or New York or Oregon. I'm sure you
all are familiar with the statistics. There is no constitutional handle that
know of for that kind of disparity. Congress does not create and control
states as the states do their school districts. And we are still a federa]
union.

Now what does Serrano do, if anything, after all that. It requires the
first fundamental re-examiration by the legislature of the structure of
public education since its conception. It is no longer possible to run the
system of public education without going back to the grass roots, to
bedrock. The state r.ust put together a whole system of funding of public
education and at ‘the same time re-examine its governance. To put it
another way, Serrano liberates the legislature from its historic political
straight jacket; reform has always tloundered because of the political
dominance of rich districts. Indeed that dominance supports the legal
argument, for only courts can provide this kind of liberation. The present
discrimination is not going to change without judicial intervention.

Now this is a useful idea in litigation. The court has always been moved
more by what it calls “disenfranchised minorities” than it has by
discriminations which could well be remedied by the legislature without
ceurt intervention. Another example of a helpless minority is the problem

7
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of the accused person in the criminal process. He's not likely to have much
of a lobby representing him, and so the court is more willing to intervenc
to insurc the fundamentals of due process. Likewise with reapportion-
ment. If the city was not rescued from the electoral bind in which
found itself as a result of population shifts, the legislature could not do it.
In educational discrimination the court may very well intervenc. on the
notion either that the poor school districts are structurally incapable of
moving the legislature, or sccondly that the children themselves represent a
xind of disenfranchised minority in the literal sense that they don't voté
and have no control over the political manipulation of their lives.

Since | have now touched on the legal argument, let me describe jt
more fully before 1 return to the significance of Serrano. The rest of the

legal argument involves what the Supreme Court has called “suspect

classifications” and “fundamental interests.” Certain legistative classifi-
cations such as race—and, as here, wealth—are given unfriendly scrutiny by
the court. Thus, classification of pupils by the wealth of their school
district is of doubtful tegitimacy and helped the California Supreme Court,
as it may help the United States Supreme Court, to strikc down the
system. This classification argument is coupled in this case with what we
hope is the “fundamental interest” in education. The court has given
special protection to certain kinds of interests which it has thought more
important than others. As early as 1942 it gave special weight to the
interest in procreation in Oklahoma vs. Skinner, the famous sterilization
case. The interest in a fair criminal process has been given emphasis since
the {ifties in cases involving the right to a transcript for an appeal by an
indigent person, or the .righl to a lawyer on appeal. The interest in voting
has been repeatedly and recently given special protection. The Californja
Supreme Court says education is of this same quality. We shall see. The
United States Supreme Court has recently manifested nervousness respect-
ing such special equal protection rules.

Another important feature of the Serrano argument from the point of
view of the judges is that the state can have most of what it wants out of
the present system; the kind of discrimination that now exists is not
crucial to any legitimate purpose held by the state. Let me put this
another way. The state says in defense of its existing system that it wapts
to preserve variety and independence in local government. 1 think thats a
good idea. I'm very fond of variety in decisions made at the local level.
This is at least a plausible kind of public policy. But if that is the state’s
objective, does the present system promote it? Does it advance local
control to say to the poor districts in California that you have to finance
your own schools from your own inadequate tax base at a grossly inflated

8
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tax rate while Beverly Hills can do the same thing at one-third the rate for
two or three times the spending? Is that local control or is that the
creation of privilege on the one hand and gross disadvantage on the other?
The answer is obvious, and—most of all-the cffect is the work of
government which has created subagents with uniform responsibility but
grossly different opportunities for carrying out that responsibility. I would
snggest that local control is not promoted by the existing system but
might very well be promolcd by systems perfectly consistent with Serrane.

It is casy to see that Serrano would permit centralization of all decision
making. That is, uniformity of spending by class of child from district to
district throughout the state is one response to Serrano. It is a perfectly
intelligible response, fair. and in many respects desirable. Many sensible
people prefer this, even those who cherish a degree of variety, for even
uniform financing systems can achieve a measure of curricular variety. For
example, from a central fund suppose the state gave $1000 per child in the

- state of Oregon and then let the districts decide how to allocate that fund

internatly. A district might then either spend the money evenly or prefer
one kind of curriculum which it would support with $1500, spending only
$500 per pupil on another. 1t could spend $2000 on blind children and
5750 on normal children. It could indulge local priorities supported by an
equality of economic input from the state.

Now, on the other hand, you might very well feel that that’s not a very
good way of doing it. Districts have different problems. Some have
children in larger numbers who are underachievers, and. if money means
anything, then we ought to have extra money for the underachicvers. So
the state ought really not to say “‘one kid and one buck’ but rather this
kid two bucks and that kid three burks, because pupils are different and
have ditferent needs. However, if the state provides the revenue to the
district according to a standard of difference among children set by the
legislature, but permits the district to spend it according to its own
notions of priority, ceértain problems are created, 1t seems incongruous to
give the district $3000 for a blind child and then have the district spread it
over the whole system. Of course the state might set up a rigid control
system over spending and require that the $3000 be spent on the blind or
underachieving child whose presence generated its dispensation from the
state. However, this has troublesome consequences in the case of minority
children. If you choose to give extra money for disadvantaged children and
insist that it be channeled to the disadvantaged child. you’ve created a
kind of tracking. You may be separating that child from his majority peer
and unconsciously and unintentionally promolmg a form of racial or other
minority segregation.
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Can a decentralized system conform to the Serrano rule if districts can
set their own overall level of spending? The answer is in the Serrane rule
itsell. Remember all it says is thut the quality of public education may not
be a function of wealth. Suppose that you kept the existing school district
system with but one change—you made all districts equally wealthy and
then liberated them to do -what they chose with respeet to taxing their
own wealth. If you can imagine a system in which school districts are
equally wealthy—in which they have an equal tax base on which to impose
a localiy chosen tax—y ou have imagined the system which conforms to the
norm. You have imugined a system in which the quality of education is
not a function of wealth but rather of locally chosen tax effort or
commitment to education.

Now how would one go about doing that? Do you have to gerrymander
all of the bouadaries of all the districts so as to incdrporate a little picce of
a factery here and a little piece of hydro-electric unit there and make
every district have an equal tax base? No, not at all, although that is one
way of doing it, and that is a way of easing the other juggling that has to
be dene. Suppose the state s:id we will first supply the district with $600
per ckild from the st.... But above that level if you want to add on that’s
all right, and here’s the way you can add on: for every additiona! one
of one percent (onc mil) on your local property tax (you can use the
income tax instead if you want and that would probably be better) you
can spend an additional twenty five dollars. Notice it’s spend; the
imposition of the additional tax generates a specific addition in spending
power. It doesn’t matter what the tax raises, If the tax raises too much
because the district is wealthier than $25,000 per pupil, then the extra js
redistributed. Suppose, for example, you have a tax base of $30,000 per
pupil and thus raise $30 for each mil that you tax your local property.
Five dollars would then be redistributed through the system to the poorer
districts. If you only raised $10 with each of those one mil increments,
you would receive a subsidy of $15 per mil from the state per child. The
state might put a maximum on the number of additional mils that any
district could add. It might say,.you can’t spend over $1400 and thus you
can’t add more than $800. Whether a limit is imposed depends on what
your predictions are on the cost of an open ended system. If the poorer
districts generally chose the higher levels of taxation the necessary subsidy
would become excessive. So you must have cost predictions in such
systems. By the way, such systems giving equal economic capacity to
decentralized units are called “power equalizing,” :

I would hope that if any state adopted that kind of system it would
also add a third part which would take into account differences among
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children or differences among districts. After all, if you live out in the
wide open spaces you're going to have to get the children to school
somehow, and I don’t think there’s going to be a constitutional
amendment against busing in the desert. So that you may have categorical
aids of various kinds. The state could decide to add on to express the kinds
of preferences that it might have or the kinds of cost differences that may
exist.

Now once you have scen a decentralized system that is unaffected by
wealth differences, it’s quite possible to imagine any sort of decentralized
system which is “power cqualized.” For example, one can think of a
system in which families were the school districts, with cach family power
equalized to make its own choice of level of spending for its children’s
public education. This may be conceived as a “voucher™ system in which
families would commit various percentages of their income to edncation
and be rewarded by larger or smaller subsidies according to their income.
Let me give you an example. Think of a welfare mother in this kind of
system who might spend $5 a year to send her child to a $500 school. You
might makKe it possible for her to send her child 1o a $1500 a year school if
she were willing to invest another $15. You and I using the same schools
would probably-pay the whole cost or something approaching the full cost
because we’re rich. It may sound a little eccentric. You may fear that it
has all the disadvantages of voucher systems. [ hope that some of you will
be interested in the question period in talking about what one would have
to do to a voucher system to make it really fair for minorities, for the
poor, and so on.

Let me close with some description of the current status of the
litigation and legislative response as I see them. Politically, it’s quite
opaque at the moment. Some of the legislatures are struggling with
Serrano apparently with sincerity and vigor. Most, however, seem to be
rather comatose on the subject waiting for some kind of stimulus from
Washington or otherwise. The litigation, however, is coming to a head in
two ways—both in the state courts under the state and federal con-
stitutions and in the federal courts under the federal constitution alone.
And that’s a distinction to which [ shall return very shortly. The Serrano
case itself is unlikely to establish the national norm. It is back in the trial
courts; there has never been a trial, as Serrano came up ““on the pleadings.”
The court established the principle but in this form: if what you say is true
this system is unconstitutional. Now go back and prove it; prove the facts
that you have alleged. That’s the stage at which the litigation finds itself.
However, there’s probably only one issue of fact in Serrano, if any, and
that is the question of the relationship of the expenditure of money to the
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quality of education. There’s a certain irony involved there in the
defendants, the interested rich school districts, taking the position that
money doesn’t count. If they should win the case which is technically
possible their argument may return to haunt them in their campaigns to
pass tax refercnda in ycars ahead.

The Texas litigation being in a three judge federal court was propelled
dircctly by the appeal route to the United States Supreme Court. That
case will be set.on the calendar to be argued in the fall. There will no
doubt be a great many amicus bricfs. The Minnesota case which was
decided in the fall by a single federal judge has been dismissed by the
winning plaintiffs. The legislature there has passed a much more equitable
structure, though it by no means approaches the requirements of the
decree of the opinion in that case.

| should also mention to you another interesting case in the United
States Supreme Court called Johnson v. the New York State Education
Department, The Johnson case is a very peculiar case involving a New
York fiscal refinement. High school students it New York receive frec
books, but whether grades one through six receive free books is up to the
voters in the district. Some of the poorer districts have not voted to give
frec books. As a consequence in places like Hempstead, third graders are
learning to read without books unless their parents can afford them. And
so you have some children with books sitting next to others without
books. The poor plaintiffs, represented by poverty lawyers in New York
challenged the system under the equal protection clause, lost in the-
Federal District Court and in the United States Court of Appeals. The
Supreme Court has now granted certiorari and will be hearing that case
also in the fall. I suspect that the relationship between-that case and the
Serrano and Rodriquez cases will not go unnoticed. And I take it as a
hopeful sign that the court has granted review of the New York case; they
did not have to do so. Unlike the Rodriquez case this was a discretionary
taking of the casc by the Supreme Court. Where it will come out, nobody

knows.
Now on the other prong of the judicial arm—the state constitutions—

there is also hope. That is to say, even if the United States Supreme Court
reverses Rodriquez, there is reason to think that some of the state courts
under their own analogues to the equal protection clause will hold their
state systems unconstitutional. The Michigan Supreme Court has accepted
original jurisdiction of a case that is now being tried by a master appointed
to take the evidence. That case will be argued in June and it is likely that
the Michigan Supreme Court will be announcing its decision some time
this summer. There is hope that Michigan will b the first to lock. up this
matter under its own cornstitution and, thereby, insulate it from federal

“review. It’s always nicer to handle such matters close to home.

12



O

ERIC

Aruitoxt provided by Eic:

CAN SERRANQ v. PRIEST BE 4DOPTED IN OREGON?

I obert Winger

The California Supren:  Courr in Serraro v Priest! held traat a system
o public school finance dependant upon local property values which
produces  disparities in expenditures and resulting educational op-
portunities is actionable umder : we equal protection cliuse of the United
St '=s Constitution and under -te California Constitution.? The right to
an cducation was recogmized os a fundamental interest and the state
system of finance may not discriminate between achool disricts on the
bas.s of property wealth. particalarly when no compelling state paurpose
necessitates such a system. The court required fiscal-neutrality in
educational finance by holding viiat the quality of education may not be a
funczion of wealth other than the wealzh <f the state as.a whote,

The repercussions of this decision arer still just beginning to be felt. At
this jancture it might be wseful 1o consicer whether the Serrano rule could
and., if’ so,whether it should be applied in Oregon. The lormer inquiry is
facrual; whether similar circumstances exist in Oregon as existed in
Csornia. The latter inquiry involves + = propriety of the constitutional
anuzlysis and the potential impact of its application in Oregon. Only the
former will be dealt with in this paper.

Californiz and Oregon have similar com=stitutional provisions in this area.
Both state wonstitutions include equal p:. vileges and immunities clauses.3
While California courts have interpreted! its clause as “substantially the
equivalent™ of the equai protection clwuse of the federal Constitution 4
Oregon courts have applied the same principles when evaluating challenges
based on 121¢ equzl protection clause of the United States Constitution and
those base.d on the state equal privileges.and immunities provision.$

In somi: legal circles it has been said that a Serrano ruling ¢isuld be even
more likely in Oregon because of Ui existence of so ne wiffering
conszitutiwnal provisions. Reliance is placed on the inclusion of the word
“unitforn: " in Qregon’s p-ovis 4 for the stealishment of public xducation
»nd vhe absence of it in Caij;. tnia’s pro isicn.® This reliance is nisplaced
since the Oregon Supreme Crevig has inte-preved “uniforna™ ir his context
us reluted only to'the system .. d not the mezuns of obtainng e statewide
syster,”
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The Oregon Constitution also requires tax laws to operate uniformily as
does the California Constitution.8 Early cases interpreted such provisions
as necessitating uniformity only within the ‘!axing units, ignoring
Serrano-type discrimination between taxing districts.? However,one bone
might have been thrown to “Serranoptimists” when the Oregon Supreme
Court explained, “It is only where statutes are passed which inipose taxes
on false and unjust principles, or operate to produce gross inequality, so
that they cannot be deeined in any just sense proportional in their
effect...that the courts...” will interfere,!9 Perhaps such inequality exists
today. ‘

An analysis of the present system of financing public education in
Oregon requires an examination of the mechanics and interactions of its
four principal components.! ! ‘Most districts receive revenues from (1) the
residents within the school district, (2) the state, (3) the county, and (4)
the intermediate education district.

Local Revenue

Disparities in cducational offerings, reflected in variations in cx-
penditures per pupil,'? arise predominately from differences in school
districts’ local revenue raising abilities,!3 The ability of a district to
finance education locally is a function of the property wealth per pupil of
the district, and of the willingness of the residents to tax themselves for
education.’® In Oregon, disparities in district wealth per pupil exist in a
ratio of 1 to 143.}5 Even if the districts with less than 100 pupils are
excluded because of their inherent inefficiencies of scale,! ¢ the wealth per
pupil ratiois I to 22.'7

Available rescarch also indicates that variations in expenditures per
pupil are more related to disparities in school districts’ wealth per pupil
than to any variations in specific operating costs between districts,!8
Furthermore, studies conclude that property valuation is the most
significant single factor affecting a district’s expenditures per pupil.!?
Therefore, in light of these wealth disparities, wide disparities in per pupil
expenditures are to be expected in Oregon.

The relatively poor districts may value education highly and tax
themselves at rates three to four times those of rich districts, yet even with
state aid these poor districts ar: unable to match the expenditures of the
rich.29 The average net operating cost per pupil for the poorest ten
percent of the districts was 3664 in 1969-70, while for the richest ten
percent it was $1623.2! Furthermore, the average tax rates that produced
the revenue to finance these costs were 13.14 and 9.52 mils re-
spectively.22 The richest ten percent supported a program at a cost nearly
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twice the statewide average from only three quarters of the statewide
average tux.23 On the other hand. the poorest ten percent, taxing at nearly
the average statewide tax, could produce only three quarters of the average
statewide operating reveiue.24 As the costs of education continue (o rise
and other municipal services expand, voters are increasingly reluctant to
approve additional or increased levies.2S The poorer districts are the first
10 experienee this problem.

State Revenue

Although the state has allowed local government to become the
predominate source of educational revenue.26 the state is still responsible
for the operation of the entire system of finance.27 s programs aiding
education, therefore, should be designed to counterget any of the
inequalities that arise from variations in local revenye raising abilities.

The Basic School Susiport Fund is the primary source of state aid to
public education.?® The stated purposes of this aid program are “to
equalize educational opportunity and conserve and improve™ the standard
of public education.2? Implicit in these purposes. especially that of
improving education, and in the method chosen to effectuate them, ie.,
monetuary aid, is the state’s recognition of the relationship between
expenditures for education and the quality of education. In Serrano, for
the purposes of the appeal, the demurrer of the defendants was viewed as
admitting this relationship.3© Proof of such relationship in a trial of the
alleged facts would be difficult but not necessarily impossible.3!
Certainly. variations in operating costs per pupil ranging from $190 to
$6.880 or §535 to $2,450 when small school districts are excluded, must
have some effect on che quality of education offered .32

How the stated purposes of school support interact and are effectuated
by the manne. of allocating funds is of prime importance here. Some
standardized terminology would be useful for this analysis: to the extent
that the program aids a poor district to overcome its poverty, the program
can be categorized as equalizing; if it aids the rich districts and accentuates
resource disparities, the program is anti-equalizing: if the program affects
all districts equally, regardless of their relative wealth. the aid is
non-equalizing.

Special Purpose Grants .

Sixty percent of the transportation costs of a district expended two
years prior to the year of apportionment must be distributed from the
Basic School Support Fund in propoition to the statewide total of such

‘costs.33 To the extent ihat this aid program is an incentive for rich

districts to increase their transportation expenditures, it is anti-equalizing
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since the poor district may find it diffi Jt to supply-adequate trans-
portation facilities34 Of the three stated goals of the Basic School
Support Program this allocation seems most related to the conservation
and improvement of ecucation, because it allows the districts to realfocate
the money that would otherwise be spent on transportation, However,
because this aid is for a relatively fixed cost and accounts for only about 8
percent of the Basic School Support Fundj35 it is not of major
importance.

An even smaller propottion of the Basic Fund, 1.79% of the remaining
fund, is allocated to enrollment growth, and is distributed to the districts
experiencing growth in the proportion that a district’s increase in pupils
bears to the total statewide increase.36 Since growth is substantially
independent of a district’s relative wealth, any effect thai this aid has on
the equalization of cducational opportunity appears to be coincidental.
Although it had its origins during a time when many districts were rapidly
growing and population data was not adequate for budgetary planning,
this growth factor has been considered an unnecessary complication il the
state’s aid program.37

Foundation Program

A majority of the Basic School Support Fund is distributed under a
foundation program.38 Under this program, all districts receive flat grants
based upon the district’s weighted resident pupils3® and some districts
receive equalization aid because of their relative inability .to locally -
support a certain minimum level of education set by the state.*® While the
national trend of states operating similar foundation programs is to
increase the equalization portion,*! recent legislation in Oregon has
increased the flat grant portion from a fixed 81.5% of the remaining fund
(after deductions for growth and transportation) to the remaining fund
minus the amount allocated as equalization aid in 19707142 The
proportion of state aid that is equalization aid, already below the national
average 43 will steadily decrease as the total state aid increases. Therefore,
it scems that the primary result of state aid to education in Oregon is to
supplement local revenues for education, and not to equalize educational
opportunitics.

There is also a question concerning the effect of flat grants under the
formula used in apportioning the foundation program. However, before
this question can be fully answered it is necessary to consider the
operations of the component parts of the formula. The effect of a flat
grant operating alone is most often considered to be non-equalizing
because all districts receive the same amount per pupil.#* A flat grant can
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be equalizing only to the extent that the source of the funds for the grant
is a progressive tax?5 and that it can be said that low income “amifies live -
in poor districts.46

Equalization aid' is an attempt to assist poor districts in attaining a
minimum educational program. All districts levying a specified tax47 are
guaranteed at least the minimum per pupil revenue level designated by the
legislature #® For example. suppose the minimum level is $600 per pupil,
the required district millage is 10, and district (A) has a true cash valuation
per pupil of $20,000 while district (B) has a valuation per. pupil of
$60.000. If both districts taxed at the required rate, district (A) would
raise $200 and receive $400 from the state while district (B) would raise
3600 locally and receive no state equalization aid.

Such a plan would be fully equalizing only if no district could tax at a
rate higher than the required rate and the minimum guaranteed level were
equal to the revenue which would be raised by the richest distiict at the

- required rate4? As long as rich districts can tax above this rate or

accumulate more than the guarantced level at the required rate, wealth
discrimination will continue.59 In Oregon, over sixty percent of the school
districts tax at rates above the required equalization rate.5! The richest
district. if it taxed at that rate, would produce thirty times the guaranteed
level without any state aid.52 The average actual tax rate is twenty percent
above the required rate >3 Thus it seems equalization aid falls far short of
fully equalizing educational opportunities and removing wealth dis-
crimination.

The situation in Oregon is more complex than in states that utilize flat
grants and equalization aid independently. In Oregon,the flat grant is
included with local revenues that would be generated by the tax levy at
the required rate and the sum is then equalized up to the guaranteed
minimum level.34 It makes no difference to a poor district whether or not
flat grants exist because a specific amount of funds is guaranteed regardless
of whether part are called flat grants. The rich district, on the other hand,
receives no equalizction aid but does get a flat grant. The flat grant is
anti-equalizing to the extent that it increases a rich district’s revenues
beyond the guaranteed level since the poor districts reccive aid only up to
that level 55

In 1969-1970, Oregon guaranteed a level of $483.53 per pupil provided
a district taxed at 11.278420 mils.5¢ The flat grant per pupil was
$130.95.57 The distribution and effect of the aid from the foundation
program of the Basic School Support Fund is presented in Figure 1.
Districts that would have produced less than $352.58 per pupil (the
difference between the guaranteed level of support aud the flat grant per
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pupil) at the required rate (districts pooier than A) recejved both
cqualization aid and flat grants. For districts producing more than $352.58
per pupil at the required rate (districts richer than A) but less than
$483.53 {districts poorer than B) a portion of the flat grant is
anti-equalizing, All flat grants received by districts richer than B are
anti-equalizing, The portion of the flat grant money that is anti-equalizing
is shown in Figure 1 above the solid line. Over $19 million, thirty
percent of the flat grant aid, was apportioned in such an anti-equalizing
manner.f8 The choice of the formula used in allocating funds directly
results in discrimination against the poor districts and contravenes one of
the stated purposes of the state program, that of equalizing educational
opportunity,
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County and LE.D. Revenue

Each county in Cregon is required to levy a property vax that will
produce a fund equal to the lesser of the amount levied in the year
1965-1966 or $10.00 per census child between the ages of 4 and 20
years.%? To this County School Fund is added other monies received by
the county for educational purposes, e.g., federal forest rental and timber
sales.®! Out of this fund each district reccives $100 plus an amount
apportioned according to the number of children within those ages that
resided within the district the previous fiscal year.62 The fund serves to
equalize expenditure disparitics within a county in much the same manner
as the intermediate education district.

Most counties in Oregon have established intermediate education
districts in an effort to equalize disparities withiin a county by forcing rich
school districts to aid the poorer districts within the 1.E.D.63 The most
common type of LE.D. levies a property tax designed to produce up to 50
percent of the total school districts’ operating levies in the preceding
year.6% The revenue is then dist:ibuted on the basis of the resident average
daily membership of each district,5 i, a flat grant per unweighted pupil,
and the total local levy extended is adjusted to account for this additional
revenue.66

This procedure does not necessarily minimize wealth disparities. Even if
the levy was distributed in a fully equalizing manner, only approximately
50 percent of the expenditures could be equalized.®” In Lane County, for
example, only 6.1 percent of the I.E.D. budget was distributed in sucl a
manner that districts reccived more than they paid.68 Furthermore,
whether a district pays or reccives more is not determined by its relative
wealth per pupil. The eighth and tenth poorest districts of the sixteen in
Lanc’s LE.D. paid more to the I.LE.D. jn tax revenues than they reccived
back, while the sixth and eighth richest districts received back more
moaey than they contributed.5? Additionally, the levy often adversely
affects the state’s equalization aid.7® For example, two of the districts
within Lane’s LE.D. that received more money from the 1.E.D. than they
contributed were not entitled to Basic School Support equalization aid in
1969-1970,

Harney, Grant, Wallowa, and Wheeler counties operatc another type of
intermediate education district.”! In each of these counties, the dis-
tribution of the L.E.D. levy js based not on the average daily membership
of each district but on the percentage that each school district’s tax levy
bears to the total levies of the districts within the 1.E.D.7? By completely
ignoring the incidence of pupils in the collection and distribution of the
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funds, the effect of this system is more irrational than t! * usual type of
LED.

Four counties? operate as county units with a county school board
setting the local levy in support of schools for the entire county and
distributing the revenue as flat grants among the districts. within the
county.”4 Two of these counties, Klamath and Josephine, allow some
districts to levy taxes independent of the county levy.”S but since most of
the local revenue for schools comes from the entire county no inter-
mediate education districts have been formed in these four counties. The
effect of the county unit system is to remove wealth as a factor in
determining, the educational expenditures of the included districts.

Summary of Empirical Study

Oregon does not distribute the benefits of education equally. In spite of
the abundance and complexity of revenue producing programs, the quality
of education a child receives is largely determined by the wealth of the
district in which he happens to live. State enrollment growth and
transportation aid programs are at best non-equalizing. The majority of
state funds are distributed as flat grants that are substantially anti-
equalizing. Only the equalization aid program has the potential of
Jessening the disparities in revenue raising abilities among districts in the
state. However, the declining size of this program demonstrates that
climination of wealth discrimination in education is not a high state
priority. The state has also provided for county and I.LE.D. programs that
in practice do not always realize the goals they were intended to
accomplish, and often conflict with the goals of state aid programs. The
state sysiem of financing public education, therefore, can be said at best to
condone, if not perpetuate, local wealth discrimination and unequal
educational opportunities.

Therefore, from this analysis of the constitutional provisions and the
statutes and their effects, it seems apparent that Orcgon is ripe for the
adoption of the Serrano rule.
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THE POOR VIEW SERRANO
Laird Kirkpatrick

Serrano v. Priest originated as a lawsuit on behal{ of poor children. The

Serrano case was instituted by poverty law attorneys from the Western

Center on Law and Poverty in Los Angeles, and many of the Serrano type
lawsuits filed in other states have been brought by Legal Aid attorneys,
The decision has been heralded as one of the most significant cases on
behalt of the poor ever decided, a case that could break down ihe
incquities in existing school finance systems and make possible equal
educationa] opportunity for all. Yet in many geographical areas, advocates
tor the poor are now seriously questioning whether Serrano will contribute
to the goal of equal educational opportunity for the poor. The Multnomah
County Legal Services Program last fall studied the possibility of
instituting a Serrano type lawsuit in Oregon. After careful consideration. it
concluded that in Oregon a Serranio type decision would not neeessarily be
in the interests of the poor, especially in Multnomah County where the
statd's largest concentration of the poor resid«,

[n assessing the impuct of Serrano upon the poor, an importanr fact
must be kept in mind - the poor that are benefited by Serrano aye poor
school districts znd not necessarily pvor persons. Poor school districts can
consist of rich persons. Rich school districts can consist of poor persons.
This is because the wealth of a school district is measured by the taxable
value of property per pupil. rather than by the average wealth of its
residents. A schoaol district can have a high value of property per pupil, and
therefore be considered wealthy, even though the residents in that school
district have a very low average income.

The extent to which Serrano benefits poor children, as opposed 1o poor
school districts. depends almost entirely on the extent to which poor
children reside in poor school districts. Many persons have assumed,
without adequate statistical information, that there was a strong corre-
fation between the wealth of a school district and the wealth of the
residents in that school district. They assumed the richest school districts
would be in wealthy suburbs and the poorest school districts in the central
city. This is true in some states.
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In Oregon, however, poor children are not concentrated in the poor
school districts. To a large extent. this is because Portland School District
No. L which is by far the largest school district in the state (with almost
70.000 pupils)t and which contains by fur the Targest number of poor
Juldien (almost 14.000).7 s a rich school districr. School District Ne. 1
has more poor children than every other district i1 the siate hyg children,
with the exception of three.® Yet Portland Schooi District No i richer
than the schoot districts in Lake Oswego. Beaverton, and virtually al] the
surrounding suburbs. even though wealthier persons tend o rcsidc.in those
suburbs.

Portland School District No. | has $54.000 of taxable Property per
pupil. which is well 2bove the state average of $47.000 per p1|pi|,4.[_;,kc
Oswego School District has only $37.000 per pupil.S Tiie reason for the
comparative wealth of Portland School District No. [ is the industrial and
commercial property concentrated in the city.

Even on a statewide basis in Oregon, there appezr Lo be as many | if ot
more. poor children in rich school districts as i poor school di_._\-[ricl&ﬁ
IHowever, more statistical information on this peint is necessary,

The irony of a Serrano type law suit in Oregon is that the whole
purpose of Serranu was to provide poor children with equzl educational
opportunity. Instead, the theory of Serrano applied to Oregon favors the
children of the wealthy in the Portland suburbs at the cxpense of the
children of the poor in the Portland core area. A poor child in Portland has
numerous  educational  disadvantages zs compared to a child from a
wealthy family in the suburbs, However. one of the few advantages a poor
child in Portland School District No. | does have is greater taxab o wealth
per pupil in his school distriet, The theory of Semano rather thag helping
that poor child. would take away this one cducational advantage |

However. it is much too early to assess the ultimate impact of a Serrgno
type decision upon the poor in Oregon. It depends entirely upon the
legislative response to such a ruling and upon what system of school finance
replaces the existing system.

The puor have cause to be concerned. however. by some of the options
or “models™ that are being proposed. The option that would be the most
prejudicial to the children of the poor is the decentralized model, where
the state provides only a minimal amount to each student and the local
school district determines the level of expenditure by how high it sets jts
tax rate. If the Oregon Supreme Court adopts the Serrano ryle, there
would have to be what Professor Coons calls “power equalizing™ so that
each <chool district in the decentralized systen would be able to rajse the
same amount of money for education by tke same tax rate. On its face.
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this scems cminently fair. Lach district could set its own level of
educational expenditure and cach district could raise the same amount fur
education by the same rate of tax. However, I thiuk such a system would
mherently discriminate against the poor for several reasons.

First, the kev 10 such a decentralized system is “‘effort” ie., which
district is willing to pay higher school taxes. However, this svstem ignores
the many factors that influsnee how much “effort™ a district is able 10
make. I the average income per family is $4000 a veur in one school
district. it is much harder for that district to be zble to pay 3 higher rate of
school taxes than for a district that has an average family income of
§20.000 per vear. If the residents of a school district have a high income.
they can afford 1o devote a larger proportion of their income for schuol
taxes in order to provide better education #or their children. Low income
persons cotid not afford to do so.

Another factor that distorts the “effort™ formula is municipal
overburden. Municipal overburden means the amount of non-school
propeity laxes in a given district. In Portiand. for example. non-school
prop.2rty taxes for city and county purposes are much higher than in mwst
school districts. This is illustrated by the fact that only 48 per cent of the
Portland property tax dollar goes to schools, whereas the statewide
average is for 70 per cent of the property {a.< dollar to go to schools.” If a
schoul district is paying twice as much in non-school property taxes as
another district, it is going to be more difficult to raise the property tax
for schouls in that district. The Portland School District’s school budget
was rejecred three times by the voters in the last year, and Portland is now
operating schools that are labeled “substandard™ by the state, because
they are being required to close 20 days early this year because of lack of
funds. If a decentralized. power equalized system were adopted in
response 10 Serrgne | it would be even more difficult to get Portland voters
to approve school budgets, because under such a system it would require

~izher tax rate to raise a given amount of revenue than is required

st another factor that shows the incquity of 4 decentralized system
where school districts set their own level ¢ =pending is the fact that some
districts. such gs Portland, contain a disproportionately large number of
elderly persons, single persons, and other persons without children who are
likely ta vote against increased property taxes for educaticn. The suburbs,
an the other hand. have a higher proportion of families with young
children, and such persons are the voters most likely to support increased
school taxes. Should children in certain school districts be penalized by
the fact that the voters in their district, for a variety of reasons, are
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unwilling to pay more for schools than thie state required minimum? Is it
fair 10 deprive a school child of the same quality of education that is being
provided other children in the state merely because his community does
not place as high a priority on education as other communitics in the
state? The Ovegon constitution declares education to be o state responsibil-
wy. I this s true, it would seem that the state has an obligation 10
guarantee equal educational opportunity to alf children in the state,
regardless of the values and priorities of their local school district.

Although the decentralized. local-option model would be the most
disadvantageous to the poor. the model of equal educational expenditure
per pupil on a statewide basis would also be inequitable to the poor. A
rigid system of equal expenditure per student is inherently unegual.
School children differ in educational needs. If a student is blind. or
otherwise handicapped. or educationally disadvantaged. he is going to
require greater educational expenditure than a normal student. To deny
him (fie additional expenditure he needs s order to obtain an education is
to deny him equal educational opportunity,

Another difficulty with complete uniformity = per pupil expenditure
throughout the state is that educational costs ace higher in certain school
districts. The costs of construction, maintenance. insurance. transportz.
tion. and other educational ex.penses vary from arca to area in the state.

Finally. if per pupil expenditure were equal throughout the state,
presumably teachers” salarics would have to be uniform in all districts. I
teachers” salaries were uniform. it is unlikely that schools in poor areas,
especially in the core area of Portland. would be able to compete for the
most quzlified teachers with the pleasant. peaceful suburbs. Again, the
children of the poor would be Zenied equal educational opportunity.

It is important 1o recognize that the Serrano case did not require equal
expenditure per pupil. ANl Serreno said was the state could not allocate its
educational resources on the basis of the amount of real estate per pupii in
cach school district. The court held that the amount of real estate per
pupil was not a factor rationally related to educational purposes. It is
entirely proper. however, for the state to consider factors that are
rationally related to edueation. such as special needs of certain children,
and to allocate money accordingly. From the point of view of the poor.
the most desirable educational system would be a centralized model where
the speeial educational needs of children are recognized and funds
allocated in a manner that truly mukes possible equal educational
opportunity for all.

The public reaction to Serrano has been disturbing, because it has
focused so little on the goal of equal educational opportunity. Poor
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children seem to have become the forgotten partics of the Serrano case. In
Oregon, Serrano has become a taxpayer’s lawsuit rather than a school
children’s lawsuit. Some persons view Serrano solely as an opportunity (o
shift their property tax burden to someone else.

Those who read Serrano as pertaining exclusively to tax dollars, and not
to the right of poor children to equal educational opportunity. may be
misreading the meaning of Serrano. They may also be misreading the
Fourteenth Amendment. Serrano is only one of a series of Jawsuits
extending over many years tha: have attempied to apply the equal
protection clause of the Fourteenth Amendment to state systems of public
cducation. The fundamental constitutional question is whether a state
vivlates the equal protection clause when it provides superior educational
opportunities to some of its school children and inferior educational
opportunities to other school children, usually the children of the poor. In
Serrano, the court was able 10 avoid this broader question and limit itself
16 a narrower, more judicially manageable issue. However, the court in
Serrano clearly intended that its ruling would lead to greater educational
opportunity for the children of the poor.

Education has an overriding importance to the poor, because education
is the best and usually the only means available to the children of the poor
1o breuak the poverty cycle. Education is the key to almost all rewards our
society hus to offer. Yet, in Oregon, as in virtually every other state, the
children of the poor, and even many of the non-poor, have not been
provided with equal educational opportunity.

In responding to Serrano, Oregon has a tremendous opportunity. It can
provide not only more equity in taxation, but more equality in education.
Hopefully. in restructuring Qregon’s system of school financing, the
legislature will accard at least as high a priority to the rights of school
children o equal educational opportunity as to the rights of 1ax-payers 1o
fair taxztion.
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FOOTNOTES

'1970-7, Resident Average Daily Membership, True Cask Value, and
Local Millage Levy by Size and Types of Districts; Oregon Board of
Education.

*Distribution of Children from Low Income Families in Oregon for
Deternining Local Scool District Maximum Basic Grants under Title |,
ESEA for Fiscal Year 1972. Oregon Board of Education. July 1, 1971.

3Salem 24) (22,459), Eugene 4J (21,023), Beaverton 48] (18,752).
The majority of Oregon school districts have less than 1,000 students.
1970-71 Resident Average Daily Membership, True Cash Value, and Local
Millage Levy by Size and Types of Districts, Oregon Board of Education.

41d.

SId.

SThis conclusion results from a comparison of the number of low
income children for purposes of Title I (see footnote 2) classified by the
wealth of their school district. The 1970 census information on family
wealth will be available shortly and should lead to a more accurate
determination of how many poor children in Oregor reside in poor school
districts. ’

"Swmmary of Assessment and Tax Rolls for 1969-70 fiscal year and
1968-69 Property Tax Coliections, p. 29, Department of Revenue, State of
Oregon. January, 1970.
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THE CONSTITUTIONAL DOCTRINE OF SERRANO v. PRIEST:
SOME RESERVATIONS AND CAVEATS

David B. Frohnmayer
1. Introduction

Few attorneys or law professors can ever claim in their lifetines to have
the same impact on the nation that Professor Coons has achieved, not only
by virtue of his articles and books, but in the landmark case of Serrano v.
Priest! which he argued in the California Supreme Court. He and his
colleagues have almost single-handedly forced a healthy and long overdue
national debate on issues of educational finance. It is a genuine tribute to
his scholarship that any proper critique should be of book length ta do
justice to the quality, intsicacy, and insight of his analysis.

Serrano v. Priest has swept the country, and has inspired the spread of a
messianic theology of equal protectionism with its own litany and
incantations: “suspect classifications,” “fundamentality,” “compelling
interests,” and “super-rationality.”” Nonetheless it may be time for a
second round of examination, and an appropriate moment to heed voices

- of caution. The issue should be joined to provide this new theology, if not

with a devil’s advocate, at least with its doubting Thomas.

By asking for my remarks to be taken as a plea for open discussion, |
hope to escape the charge of dog-in-the-mangerism, and the accusation
that Professor Coons has not been accorded the Oregon hospitality that he
has every right to expect. The odds seem, in any event, to be stacked
sccurely in his favor. The list of jurisdictions adopting Serrano grows
longer cach month. I feel a little like those who stood at Kitty Hawk some
70 years ago, looked at that strange machine, and argued to the end:
“Orville, it won’t fly.” But I'm not sure it will fly and, unless some
important questions are answered, it is not clear whether it should.

Some initial caveats are appropriate. I do not argie that the present
disparities in the system for financing elementary and secondary education
in this state are fair or represent sound policy. These disparities and the
inequities they demonstrate are clear. I do not appear to defend the
property tax; like the plague. few will sing requiems for its passing. The
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property :ax falls inequitably on different groups. and it is often
counterproductive in terms of the policy choices that it compels in
agriculture. industrial location and land-use planning. This paper is not an
argument against reform. In fact, the legislature should have assumed this
role long ago. and without depending upon the judicial branch to force
attention to the issue. In fairness, of course. it should be noted that state
constitutional and statutory limitations, particularly the refercndum. have
crippled major tax reform efforts in recent decades, Finally . it should not
be necessary to add that I support the idea of excellence for clementary
and sccondary cducation in the state, and the price tag necessary to
achieve it.

My purpose is simply to put this proposition:. if constitutionalism
means anything st all, it should mean that there is a right way and a wrong
way for the governmental institutions of a society 10 conduct business;
and misuse of the equal protection clause of the United States Constitu-
tion to mandate state school financing changes may well be the wrong
way. .

The major proposition may be subdivided into (hree subsidiary
arguments. The first is that the Serrano Court admits, and Professor Coons
in his paper has agreed that the result in Serano is not compelled by a
process of deductive logic from existing decisions of the United States
Supreme Court. Serraio clearly is an extension of doctrine, not merely an
application of it. It should follow that a court reaching for a result has a
greater obligation to survey the potential cmpirical consequences of its
exercise in judicial creativity than has a court compelled more convine-
ingly by doctrine and dogma.

The second sub-proposition is that a rigid Fourteenth Amendment
mandate forecloses in real ways policy choices among alternatives which
might have been made by governmental units at the state and local levels,
Consider Governor McCall's statement, in announcing his tax reform
proposai~that it calls for smaller sums than might be needed for “strict
compliance with the Serrano concept.” Unfortunately, as is the case with

pregnancy. there is no such thing as being just a little bit unconstitutional,
The fault, however, if any is to be assigned, surely lies not with the
Governor, but with rigid Fourteenth Amendment constraints on our
governmental choices. A decision based on state legislation or a state
constitution would permit significant legislative action or constitutional
amendment to address the problem at the state level. A federal
constitutional ruling forever forecloses those locally responsive avenues for
political choice.
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Third, it should be clear that this is no academician’s quibble over
abstract technicalitics in coustitutional doctrine. Particularly in light of
rencwed interest in governmental reform, and in concepts such as
decentralization, local participation, and the revitalization of community
civic life, we should be cautious about casting results in constitutional
doctrine when the effect may well be to remove dazision-making power to
the higher levels of state, and most probably national government. Serrario
decisions clearly have dramatic implications: implications for distribution
of our society’s business as between legislatures and courts; and implica-
tions for the effective levels of governmental decision-making at which
important political choices are made, and ultimately, from which policy
controls arc imposed. In spite of assertions to the contraiy, it is very
difficult to find any instance in our nation’s history in which the entity
paying the piper did not end up calling the tune.

Il. Serrano in Oregon

Robert Winger has set forth a very complete and persuasive analysis of
the Orcgon school financing structure in light of the findings and
conclusions of Serrano. The state constitutional and statutory structure of
Oregon is similar to the state of California, the factual disparities in
district tax basc and per pupil expenditure are also similar, and the
attempted equalizing role of state educational expenditures is even less
significant than in California. In brief, if Oregon courts adopt the Serrano
equal protection rationale, there would seem to be little question but that
plaintiffs would prevail in the merits.

There may, of course, be some room for legal mancuver. The California
court case has not yet been tried on the rather narrowly circumscribed
issue of whether the varying school district dollar inputs and expenditures
on education have a tangible relationship to variations in educational
quality among the districts. This has been a matter of considerable dispute
ever since the massive 1966 Coleman Report? documented the apparent
shortcomings of a compensatory education program limited to school
hours alone. However, at least one case has already decided the issue on
the merits, The New Jersey court in Robinson v. Cahill3 reportedly
received 150,000 pages of testimony, and, in an embarrassingly partisan
opinion (one exceeding 80 pages and citing such eminent legal authority as
Kurt Vonnegut’s Slaughterhouse Five and T. S. Eliot’s The Hollow Men as
well as numerous sociological studies) found *hat there was indeed such a
relationship. Although the temptation to demagogy in criticizing such
decisions is irresistible, this process exemplifies the difficulties of court
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adjudication and, parenthetically, readily suggests the superior forum, as
between legislatures and courts, for deciding such complex issues of expert
opinion, factual analysis and value preference.

It is also conceivable that the trial of fact in a Serrano type case could
establish that variations of cost input are related to quality in ways that do
not establish unconstitutionally discriminatory variations as among dis-
tricts. Variations in money input are related to a number of matters apart

{rom educational quality in the classroom—transportation and busing

expenses vary significantly throughout the state as do the numbers of
pupils requssting higher cost vocational education. Class size and the
ability to capitalize on economies of scale, the degree of Ahigh cost
compensatory education programs, capital building costs, land acquisition
and labor costs all affect expenditure levels. Undoubtedly, therefore, the
rough equation of simple dollar input to educational quality could be
seriously misleading. All this having been said, it is still a fairly obvious
long-shot that defendants could show that the cost-quality relationship
which Serrano purports to establish is not true as a matter of fact.

Even if the Oregon courts propose a Serrano result, the result could
easily be established on the preferable ground of state constitutional
provisions. But, in spite of these alternative possibilities, if Serrano is to be
defeated or upheld in Oregon, the decision will probably rest on the
persuasiveness to the Oregon courts of the federal equal protection
argument. Before examining that argument and some of its central
difficulties, it is useful to clarify those things which Serrano decided, and
those which it did not.

III. The Serrano Decision: What Did It Decide?

First, Serrano did not abolish the property tax; nor did it lower it. One
legislative consequence for some districts may well be increased property
taxes; a strong likelihood is simply a shift of the taxing authority to a
statcwide property tax. Serrano, therefore, does not preclude use of
property tax revenues, at least under appropriate circumstances, for
schooling.

Second, Serrano does not reduce school district expenditures. Since it
may well necessitate some kind of “leveling up” of some districts, it
probably means increased aggregate school expenditures.

Third, as Professor Coons quite clearly stated, Serrano has nothing to
do with the individual poverty of particular school children; nor does it
have anything to do with the wealth of individual parents. Even the
weaithy parent residing in a school district that spends more than the
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average amount on pupils can complain on the basis that his tax rate to
achicve that expenditure level might be higher.

Fourth, and finally, Serrano (though the language of the opinion is not
entirely clear) does not establish the constitutional mandate for equal
per-pupil expenditures 4

There arc various formulations of the precise proposition which Serrano
does purport to establish; and it is worthwhile to state several of them.
Professor Coons stated in his paper, “All that is forbidden is employment
of units with similar tasks but different capacity to spend.” Alternatively,
he has stated: “Residence should not effect tax resources available for
children’s education.” The courts have put it as follows: “The quality of
public education may not be a function of wealth other than the wealth of
the state as a whole.” Or, “The state is required to be fiscally neutral.”
One must, of' course, question whether the last formulation—the test of
“fiscal neutrality”—is any clearer, is any more judicially manageable,
contains any more precise standards for judicial evaluation and for the
formulation of court-ordered relief than the talisman of “educational
needs” which the United States Supreme Court seems already to have
rejected as unworkable. If equal per pupil expenditure is not necessary,
what is? A decision standing on constitutional grounds should provide
state legislatures with guidelines by which to gauge the legal permissibility
of their mandated attempts at reform.

IV. “Fundamentality” and Standing:
Some Unresolved Constitutional Questions

There are at least two analytical problems with the equal protection
argument made in Serrano; the doctrinal origin of the “fundamentality” of
the interest in education ascertained by the California court, and the
peculiarities regarding the standing of the particular plaintiffs to raise the
issue of a denial of equal protection.

A. “Fundamentality™

The legal significance of finding a “fundamental” interest is obvious for
the constitutional lawyer, but perhaps unnecessarily obscure and confusing
for the layman. A brief digression is thus in order.

When a statute is challenged on the basis that a classification it contains
or imposes violates the equal protection clause of the fourteenth
amendment, courts usually sustain the validity of the classification. In
view of the virtually infinite number of different groups and the
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impossibility. of exactitude in legislating on most issues of any complexity
— particularly in matters of economic regulation — the judicial reluctance
to overturn legislative judgment is understandable. The constitutional
standard is highly permissive: “‘a statutory discrimination will not be set
aside if any state of facts rcasonably may be conceived to justify it."6 As
the court has repeatedly stated, a classification does not offend the
Constitution simply because it “is not made with mathematical nicety or
because in practice it results in some inequality.”?

However, the Supreme Court has found that a select group of
important interests descrves special protection under the Fourteenth
Amendment. Accordingly, the court imposes a much more demanding
standard of judicial review. The standard is phrased in differing formula-
tions, but requires the courts to view the classification with strict scrutiny
when dealing with a “suspect classification,” which touches upon a
“fundamentel interest.” If these special circumstances are present. the
governmental entity must then show that the classification is necessary to
further a “compelling state interest.”® In no Supreme Court casc since
1944° has an interest sufficient to sustain the govarnmental burden in
these instances been upheld.

In view of the virtual certainty that the findiny of a fundamenial
interest and a suspect classification will serve to invauicate the legislation,
it is crucial to examine with precision the criteria by wihich an interest can
acquire the epithet “fundamental.”

To find that the “interest” in education wa. ““fundamental” the
California court engaged in a clear extension of ¢ izing doctrine. The
language of “fundamental interest,” of course, dows not appear in the
Equal Protection Clause; and the word “education’ a7 »ars neither in the
Fourteenth Amendment nor in any other-significant passage of the United
States Constitution. Almost literally out of whole cloth there emerges a
court-constructed fundamental interest in cducation. By cutting and
pasting dicta from decisions on other issues, the court persuaded itself that
the impact of education was so significant tlzat the values and interests
could, in a constitutional sense, be characterized as fundamental. The reat
question, however, is whether the court has done anything more than say
that education is “very important.”

It may readily be conceded that education is very important, but
constitutional adjudication has traditionally proceeded by virtue of
different standards, and with reference to the requirements of an
ascertainable constitutional text. Previous cases, including those involving

* “wealth” classifications and concerned with voting,10 with racial discrim-

ination,!! and with criminal procedure!? have located the source of the
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fundamental protected values within the textual confines and political
value statements of the constitutional document itsell.!3 There are
weighty and respectable reasons why the courts should continue to 1estrict
the ambit of judicial discretion to such ascartainable sources. If a court is
unconstrained by textual limitations, an. secks to incorporate into
constitutional doctrine its own value judgments and social policies, it is
engaging in the espousal of a judicial natural law. By the same token, it
subjects itself to the same indictment for acting as a super-legislature as
brought the Supreme Court and the nation to the briuk of constitutional
crisis in the halcyon days of substantive due process.

The most troubling aspect of these categories — the compelling
interests, the suspect classifications, super-rationality standards, and
fundamental interests — is their infinitely malleable putty-like character.
They are subject to endless manipulation; but they contain no logically
compelling internal dircction nor do they contain any internal principle of
self-limitation. A generation of constitutional law scholarship has enumer-
ated the dangers of treading on this kind of doctrinal ground.

Apart from these arguments, however, it is difficult to determine in this
analysis why education is a “fundamsmu. ™ interest and other kinds of
important interests .are not. The Supremi Court has imtimated (and
Professor Coons h- -uzmitted) that other iinterests such as lvousing!4 and.
weiiare! S are not “timdamental.” The primary rationale offered by
Professor Coons - wivmate education as a fundamental interest is his
argument that eduezuiton — distinct froma o ther governmental functions —
has such a direct relazican 10 political life. 1o -one’s ability to function in the
world with his peezs. . ro formulate meaenmgful political values and civic
commitments!6 r=_.. it apart from the others descrves the epithet
“fundamental.”

Llearly articulazeL s an -empirical propesition, this last view is at the
very least disputatle_ aznd most probably ¢:monstrably false. Everything
we kaow that has ™= out of Operation Headstart, studies of the first
five childhood yewss, _umclusions from the Coleman report, and psycholog-
ical studies of the soctiuization of the child show that carly home life and
the character and tiae quality of his pre-school and extra-school life — in
short, the areas directly affected by welfare and housing programs — are at
least as significant in the substantive formation of attitudes as anything the
child will ever receive in the classtoom. Apart from whether a legislature
constitutes a better forum than a court for debating this issue, how can
one interest, arguably less important, be justified as constitutionally
fundamental, and the others not?!7 Moreover, the trend of constitutional
litigation and legislative enactmant with respect to the assertion of the
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fundamentality of educational values to political participation and a vmp'“
civic culture is precisely the opposite to that urged by the proponenyg ot
Serrana. The abolition of literacy tests for voting surely denigrates oM
the persuasiveness of the rationale, In fact, is there not a hidden cmiSI
component in Serrano itself? Could not a court motivated by more sinj €t
values seize on the fundamentality of the interest in an educated citizQ‘,,fY
as the very basis for a “rational” legislative classification awarding righ,, OF
privileges to those who are properly educated over those who are not?

B. Standing: Who is Denied Equal Protection of the Laws?

The second conceptual problem with the equal protection argumen, ol
Serrano lies in the analytical confusion as to the precise injury sul't‘Qr,;d
and the standing of cach category “f plaintiff to complain of it. A]thgug1
thesc are a lawyer’s technical arguments, they are matters whiich g0 to pf
heart of the cqual protection claim, and therefore require fury,ef
clarification.

Serrano  purports to cstablish the principle that if school sy stesf?
expenditures within a state reflect t'he disparate tax bases avaitable 1 né
various districts, the cqual protection .clause is vioiated , whether or not ypf
per capita expenditures per child wre identical. instead of the individyy)
ized standards governing claims in past instances of a denial of equgl
protection, we sec the usc of an aggregate comparison. The denial ofequg’
protection, if any, lies with differences in district, not individual weal(p-
What must be clarified is the arena of injury and the relationship of ¢
injury that is suffered to the particular remedy that is offered by the
court. What, in fact, is compelled? Is this a taxpaycr’s case or 2 childre),*s
case? Or does it achieve its seemingly persuasive logic cnly by af
impermissible amalgamation 9f rationales takern from .:ach of thesé
independent areas?

Let us be precise about the stakes involved i1 ac argument. If this suj?
is really not at heart concerned with the character of the educatjog
reccived by children (which, by hypothesis it is not, because equal pef
child educational expenditures among districts will not foreclose the sujt)
then the real thrust is inequality among taxpayers respecting the SCIVipeh
they reccive. If this is the case, then this is not really a “fundamcn g
interest case at all, and there is nothing to limit the rationale to educatjgy
as opposed to any other areas in which people might have an intercs it
state or local government expenditure: parks, housing, lighting, sanitatiqy,
police protection, health services, and the like. If Serrano is concerned
with the quality of educational opportunity available to a child then Why

39



O

ERIC

Aruitoxt provided by Eic:

does it allow a coild who is in a district receiving equal expientiture to sue?
mdeed. why does it allow a child to sue when k¢ is lbving in a district
wherein e receives a greater educational expenditure per capita than
children in another district?

Let us put the questions as a simple assertion. Each class of partics
scems o piggyback on the constitutional disabilities of which only the
other can properly complain. Only by joining plaintiffs and by having their
mutual presence impute some derivative form of standing 4o each other is
the injury associated with one even plausibly imputedl to und arguable by
the other. The “ajury to one — lower educational quality - is associated
with the remedy ibelonging only to the other — greater taxpayer equality .
Ironically. the court fails totally to discuss, this issue:. The opinion of the
Lourl assumes gl each cause of action can permissibly uacorporate the
counts and allegations of the otiver. This appears, however, to overlook a
glaring analyticat! hiatus. The tax-mayer should have no stamding to raise the
issue of the qual: 'y of education. and therefore the fundammentality of thie
cducational int¢-st should be irrelevant (o him. It would also seem clear
that a child ougl:1 not to have a demonstrable injury base-d on the qualiy
of the tax effort. at least if he is receiving equal educatiomal expenditures.
The resolution f this anomaly must await further discussion by the
proponents of crrano. This is only one of the unreiilved problems
inherent in movir g to a standard of distric: rather than indiividual wealth.
and aggregate ra~her than particularized analysis.

V. Conclusion

From wha: 'iss been said abowe, it should be apparent that if Serrano is
to be followez, it constitutes an extension, not an application of existing
doctrines. Many scholars and laymen appear to have seized on Serrano as
the latest stick with which to beat the dog of an admittedly inequitable
system. That tactic, however, is at least slightly cynical, and indced.
potentially dangerous as a principle for utilizing the court system.

This is not a lawyer’s debate alone. Serrano has foreclosed important
arcas of legislative policy-making. It-has foreclosed many kinds of local
spending options.'8 It also forecloses state constitutional amendment as
an avenue of reform. If school financing cases are decided on federal
constitutionat grounds, then nothing can be done to restructure finances
by amending a state constitution. If the decision were reached on state
constitutional grounds, then the people of the state could choose the form
and package of their school aid without fear of violating an unreachable
constitutional provision.
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“'he constraints under which all tax reforn: proposals have operated are
fairiy obvious. The referendum an.: the' seeming unwillingness of the
Oreron clectorate to accept a sales tax all narrow the choiceg among
reform proposals. Taxpayers mav iimply refuse to deliver on important
revenue demands, To the exient .. Serrano really mandates a Jevel of
spending or particular type of {inancing scheme, it may simply be
unacceptable. The political consequences of this confrontation are weighty
— and even cxplosive.

All of this critique having been offered, it is nonetheless clear that thig
very necessary healthy national diebate would never have come about
without the Serraney decision and without the kind of effort that John
Coons cvidences in his research and presentation. It js in the spirit of this
kind of inquiry and genuine concern that we have him 10 thank. It may
well be that the debate wouid never have occurred without hims: it is clear
that his penetrating insights havc illuminated the alternatives. FFor that
reason alone, he deserves our thanks and our respect,

41



FOOTINOTES

*5 Cal. 3d 584,487 P, 2d 1241 96 Cal. Rptr. 601 (a7,

20ffice of Education, U.S. Dempartment of Hew.rt, Education &
Weliiare, Equality of Educational Opiortunity (1966). Tiw: recent study on
incquiality conducted by Christopher Jencks of it “hovard School of
Education appears to be a powerful confirmation or ti- i

No. 1.-18704-69 (Super, Ct. Hudson County, NI, lys. 19, 1972).

#Several of the commentators scem 1o have misundizrsiood this point.
Sev, ¢.8.. Comment, “Equality of Education: Serrano . Prist.” 58 Va,
1. Rev. 161, 166 (1972)]

SMclnnis v. Shapiro, 293 F. Supp. 327 (N.D. IIL. 1968), Af'd. Mem,
sub nom. Mclnnis v. Ogilvie, 394 U.S. 322 (1969).

SMcGowan v. Maryland, 366 U.S. 420, 426 (1961).

7 Lindsle:» v. Natural Carbonic Gegs Co., 220 US. 61. 78 {1911).

4See. e.p.. Shapiro v, Thompson, 394 US. 618 (196,

?Koremarsu v. United States, 323 US. 214 (1944). Since this case
involved Federal restrictions, not state action, its persuasiveness for equal
protection jurisprudence is only by analogy.

'Otarper v. Virginia Bd. of Elections, 383 U.S. 663 (1966),

" Brown v. Bd. of Educ., 347 US. 483 (1954); Griffin v. County
School Bd., 377 US. 218 (1964). See Harper v. Virginia Bd. of Elections,
383 US. 663, 682 n.3 (1966) (Harlan, J., dissenting ); Cf. Loving .
Virginia, 388 U.S. 1 (1967).

'?Douglas v. California, 372 U.S. 353 (1963); Griffin v. Mlinois, 351
U.S. 12 (1956).

13But Cf., Skinner v, Oklahoma, 316 U.S. 535 (1942),

14See James v. Valtierra, 402 US. 137 (1971).

1SSee Dandridge v. Williams, 397 U S. 471 (1970).

'¢The Serrano opinion asserts this view repeatedly. Professor Coons
finds an analogue in the values protected by the First Amendment,
however, legal authority supporting such a proposition appears non-
existent.

7One answer is precisely to argue that there is no distinction. Some
proponents of Serrano argue that a whole range of Municipal services —
police protection, housing, sanitation services, and the like — must now be
affirmatively mandated by the courts on the basis of equality of right. See
Wall Street Journa:, Monday, March 13, 1972 p. 12, col. 2:

42



“...Periaps understandably, the lawyers closest to the
Serrano suits play 2own aik of sweeping revisions in public
services. The success of their litigation depends in good part on
a painstaking legal theory that education is something special
— ‘a fundamental interest,’ in constitutional parlance...Some
lawyers predict that if education is accepted as a fundamental
interest, other public services arc bound to follow. But they
don’t like to say it out loud. ‘They want this to stick,’ one
attorney says. ‘You stress that education isn't like garbage. We
are playing u game Jiere. You have to (in order) not to frighten
the courts away’ from a proposition that’s sound.” ™’

The principal problem lies not with the desirability of improving the
equity of access to nceded services but with formulating standards of
judicial scrutiny which are meaningful, fair and manageable. Thus far only
one decision se2ms to indicate any judicial intrusion into this new political
thicket. See Hawkins v. Town of Shaw, 437 F. 2d 1286 (5th Cir. 1971),
aff'd en banc 40 U.S.L. Week 2671 (April 11, 1972).

Even here, however, it is possible to find the ratio decidendi of the cuse
in more traditional court-imposed requirements of affirmative action to
achieve compensatory justice in rectifying past instances of systematic
racial discrimination. Compare Griffin v. County School Bd., 377 U.S. 218
(1964). See alse Comment, “Hawkins v. Town of Shaw - Equal
Protection and Municipal Services: A Small Leap for Minoritics but a
Giant Leap for the Commentators,” 1971 Utah L. Rev. 397.

18The McElroy Commission on Educational finance has recommended
a disparity of no greater than 10% among allowable additional revenucs
raised by local district effort. However, the point may be moot. One may
well question whether Serrano will allow any local district supplementary
revenues to be raised from the strictly local tax base.
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MORNING DISCUSSION PERIOD

Professor Coons: Taking into account a few of the points that
Professor Frohnmayer made so eloquently and so pungently, I'd like to
first talk about the fundamentality of education within the constitutional
argument and as a practical matter what effect calling it fundamental, or
something clse, may have. There is an issuc here that none of us has
referred to very clearly. The fundamentality question comes down to what
we call the “equal sewer” problem in one of its aspects. That is to say, if
education is a fundamental interest why not housing, sewers, police, fire,
cte.

Professor Frohnmayer verged on that, suggesting what a cataclysm of
judicial activity is involved in taking on fundamental questions, questions
as he put it of fundamental importance. Now I would like to diverge from
that and say the question of fundamentality in the constitutiona! mode is
not ont: of importance; or at least not of importance only. We have many
kinds of constitutionally protected interests whose special character
springs not necessarily from their importance, but from their specificity or
from some historical or other quality about them. Education is to be
distinguished from housing, fire, health services, etc. not simply by virtue
of its being important to the individual, but rather because it is an
intellectual interest, it is an intellectual right about which we are speaking
which ultimately is closely wedded to all we think about when we think
about the freedom of the mind. I wen’t go into ihis in detail, but it seems
to me that the argument for fundamentality ought to be cased in terms of
the imposition of the state on the student’s mind and the opportunity of
the student to develop his mind through public education. We're talking
about his head and not about creature comforts. So that in some sense it
may be consitutionally more significant to be educated than to be aljve.
Constitutionally significant, not because it’s more important to you. but
because it has a special hook in into the first amendment.

It also has another hook into the political rights protected by the first
amendment. ProfessorFrohnmayer said, “Well you know the constitution
really only protects specific rights, we really ought to limit the equal
protection clause only to those specific rights.” But I challenge him to find
in the constitution any specification to the right to vote. Certainly. the
court has gone so far now in protecting voting that it has become part of
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our constitutional system as a specially protected right. Now if voling
enjoys this protection, it scems to me that the rights of the mind. the right
to be a full-fledged and functioning citizen through education, may be
embraced by the same kinds of constitutional consideration that support
voting and support {ree speech and support the right to know, etc.

Now | grant you that this is not a logical proposition; it is a
value-impregnated kind of idea, but that’s what the first amendment and
that’s what voting rights are all about. In a sense voting is so unimportant
to any individual that it really doesn’t matter much whether he does it or
not. Just as Justice Learned Hand once said, “Voting is one of the least
important acts in my life.” He didn’t mean that voting, the democratic
System, was unimportant, but that he played so small a role, he never
decided anything. It was only the mass that was relevant. In other words, |
think that sheer importance is a subtle question. Constitutional jm-
portance may be a different question.

Now as respects the standing question that’s a very difficult and subtle
point that Professor Frohnmayer made so well. I will confound it even
further by suggesting that under the definition of the injured class in
Serrano one has to include the children of Beverly Hills. The injury is a
relative one, that is, one is always injured in relation to one Who is richer
because of the richer person’s access to tax resources, and there are richer
districts than Beverly Hills. Thus the poor children of Beverly Hills are
being deprived by that standard. Now that’s kind of incongruous, On the
other hand, the whole notion is one of relativity. That is, the state ought
not to create a system in which one group of its citizens has a state-created
advantage over othiers with respect to public education based on wealth,

Now looking at it that way, there is always injury to be defined in
relation to some other district above you until you have reached the
richest. Now tying that into the child and asking yourself whether it's a
taxpayers’ suit or whether it’s a child’s suit, I would suggest that for me
the most meaningful way to think about it is that the child is not asserting
a right to equality in spending at all. He’s not saying that I have a right to
equal spending. Nor is he saying that if you give me equal spending that
I'm satisfied. He’s saying that my right is really a political right because
education ought to be thought of as a political right. I share a right to
equal access of my political representatives to educational tax resourecs.
You ought not to create political entities which are incapacitated to
perform what you’re going to do to me in making me a citizen. You want
me to be a citizen, you designed the system to make me a citizen, to
educate me, to make me functional, be a senator, whatever. You ought to
create a political system which does not make it inevitable that the voters
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who are my surrogates, my representatives, cannot have equal opportunity
to give me access to that kind of experience. So it is a political right that
we are talking about, g political right to education. And it is in this sense
that one can see that mere equality of spending may not satisfy the norm.

There is one other thing I would like to suggest about the rationality
question. It is true, I think, that the rationality formula, the constitution-
ality of irrationality as a test of equal protection or lack of equal
protection, is conceptionally applicable. It depends upon how you state
the purposes of the system. If you say the purposes of the system are to
provide equality of opportunity for children, clearly it does not do that.
The system is not carried out, the mechanism frustrates that purpose,
therefore it is irrational and therefore it is at fault. The trouble is it proves
too much pragmatically because that is the structure of all of our public
local services and no court is going to apply the rationality test to strike
down all local services. It must find another way, a respectable way
hopefully. and a judicially manageable way to get at this underlying
irrationality in another mode which limits the effect of the decision to
cducation. And I think that’s proper. It should be limited. 1 think
education is different, as I've already said, from other kinds of public
services and that is to me, however, the most salient reason for avoiding
the rationality argument. The rationality argument will play a role, I think,
in certain kinds of litigation respecting wealth discrimination in education,
the textbook case that I told you about can be handled rather elegantly, 1
think, under the rationality rubric without going into the fundamental
interest test, but we shall see.

Professor Frohnmayer: Just as Professor Coons’ constitutional theol-
ogy is equal protection, I suppose mine is the First Amendment. Even 50, |1
still find difficulty in the tracing io the First Amendment of the kinds of
values on which the fundamentality of the interest in education is asserted
to rest. Doctrinally we are light years away from any solid support for that
conclusion.

Second, with respect to those rights which have been recognized —
voting, for example — there are several clear and tangible provisions in the
constitutional text itself. For example, art. I, § 2 and the Fourteenth,
Fifteenth, Ninteenth, Twenty-fourth and Twenty-six Amendments, to
support the conclusion that the right to the franchise is a fundamental part
of our political society. Education, at least from the point of view of the
positivist legal theory, can claim no such pedigree. With respect to the
issue of standing, the anomaly is that a child from 2 rich district or a child
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from a district in which there is an above average per child expenditure can
still complain. Professor Coons explains the anomaly by virtue of what he
termed to be a “political right” — the political right to education which
might not be provided by mere equality of dollars expenditure. My
problem with that proposition is that 1 simply don’t know, in constitu-
tional terms, what it means. If doctrine js to be used to tell you how much
is too much, or where you can stop, or what framework for state
educational plans is constitutionally appropriate, I find the explosiveness
and the malleability in that doctrine to Ye very dangerous. This is the
thrust of my expressed disquiet with respect to the issue of “fundamental-
ity.” Legislatures deserve cleares direction, and the Serrano doctrine can
never provide it as long as it espouses the “education is really a politjcal
right” kind of rationale.

Mr. Winger: There is some talk of where the fundamental interest
comes from. Professor Coons says maybe the First Amendment and if you
want to tie it to the constitution that’s where you probably would get it if
you get it anywhere in the constitution. I would suggest that one
alternative is to look to the state constitutions — the state’s recognition of
education as being a fundamental interest. Educaticn is one of the few
services the state provides for in its constitution and this might be one way
a court can look at education and single it out and also put it within the
reach of legislative amendments that Professor Frohnmeyer has men-
tioned; put it closer to the state in their power to amend this if the public
did not go aiong with the feeling that it was so fundamental.

Member of the Audience: I think Professor Coons pointed iv the San
Francisco area and the leaders there who realize that the Serrano case
could be of monetary detriment to that school district. What was the
principle that they were trying to uphold?

Professor Coons: The question is why did the San Francisco unified
school district come in as an amicus curiae friend of the court to support
the plaintiffs in the Serrano case when San Francisco is a richer than
average district. There were several reasons. One is that while San
Francisco is above the average assessed valuation per pupil, the relevant
comparison is not the average but rather competing districts, such as
Hillsborough and Atherton and so on, where middle class citizens can
escape to lower taxes and higher spending.

In other words, much richer districts than San Francisco. It isn’t simply
the average district with which they wish to compare themselves. [ think,
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however. it is also true that in relative terms, again, cities see themselves as
sliding toward the average in many cases and San Francisco is looking to
the tuture and taking a longer view than simply the immediate fall out of a
decision like this. But thirdly, and more generally, it is my interpretation
that the school board ought to be prepared to engage in the restructuring
of the total sysiem simply as persons who sce that ultimately it is to all of
our interests to have a fair and rational system. San Francisco 1s likely to
come out at least as well as it is now in a full legislative re-examination of
the question. They are not afraid to submit their special needs as a city to
the attenticn of the legislature. And that’s true everywhere. I don't think
Charles Benson opposed Serrano as the director of the New York
Fleischmann Commission despite the fact that New York Citv was going
to seemn to lose in the short run. Ultimately one has to rationalize that
system of chaotic privilege and disadvantage, and New York City can be
taken care of in the political redefinition that’s coming if Serrano survives.

Member of the Audience: It is not very clear to me whether the Serrano
decision extends to capital constnuction.

Professor Coons: [ think it would extend to capital construction
perhaps as we lawyers say a fortiori because in few states and certainly not

“in California is there any substantial state subsidy for capital improve-

ments. Now clearly in this constitutional norm there has to be a definition
of cducation so that there may be tinkering along the boundaries by
school districts or municipalities to figure out how they can exclude
swimming pools from education and put them on the municipal property
tax separately, if you’re in a rich district, or how to bring in police, if
you're in a poor district that’s power equalized. It’s bound to be a matter
of definition. But- I think the historic pattern of definition of education in
the state is what the court is likely to apply and we’ll have te deal with
these kinds of less important but interesting issues as we go along.

Member of the Audience: 1 was wondering if Professor Coons would
care to speculate on the opportunity that appears to be presented by the
legislation which you were speaking about. Could you suggest for our
consideration particular forms of school governance which would be
different from the present kind of school board governance?

Professor Coons: The potential patterns of governance are many so I'll
just try to say something that will deal with what I think is sort of the
middle kind of opportunity rather than deal with everything. Suppose that
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you look at it from the point of view of the people who wish to have
so-called community control. That is, the Occan Hill-Brownsville experi-
ment in New York. or something analogous 10 it, where neighborhoods in
large cities wish to express their special qualities, whatever they may be.
They wish to have an identity which is expressed through power over
schools. Serrano may have, if it survives, some application here because
since power equalizing systems would become politically imaginable, you
can think of Ocean Hill-Brownsville as an economically viable schooi
district. That is to say, what would not be absurd, that is the creation of
an inner-city, independent, small neighborhood school district — absurd
because it has no tax base and is broke constantly, — would now become
quite plausible through giving the citizens of that niarrowly defined
geographical area an opportunity to express their educational interests
through sclf-imposed taxation subsidized in the way that 1 described
before. That is, for any given tax rate you get the same output, it’s the rate
that counts, not your wealth that counts. And s0, in a sense, the historic
movement for consolidation of school districts which had as one of :ts
objects the Serrano kind of result, that is equalizing of the tax bases. now
could be inverted or reversed so as to provide more fragmentation in the
name of local control and autonomy.

Now at the same time, probably not so much in Oregon, 1 guess,
because of the less exaggerated character of your minority problems, but
in other statcs that kind of opportunity may be coupled with real
integration problems, because the more that you fragment school districts
geographically the less you make possible social integration as in the
current Detroit or Richmond plans. That kind of model that | just
described is a political-geographical model in which people vote on how
much to spend and on how to run their schools within the limits that the
legislature gives them. In that kind of model you have winners and losers.
That is to say, majorities in the school district decide school policics on
spending, on style. That troubles some people. It orings back to me what 1
call the third problem in public finance in public education. that is choice
and freedom.

There is another model of community control which has as its focus a
different community, what I would call the community of interest rather
than the community of geography, in which people cluster not by their
neighborhood but by the style of education which they want but cannot
have unless they are sufficiently affluent to afford it. It is possible, in
other words, to give families the capacity to choose their style of
cducation threugh a well designed voucher system. It’s really too
complicated to spend any more time on here, but if any of you should
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kisppen to be interested in notions of apparatus for fair control of such a
system so gs to prevent impositina on the poor, minorities. so on. I would
recomnend 1o you a book cel'sd Family Choice in Education by Steven
Sugarman and myself. -~ bHlish ' by the Institute for Government Studies
at the University of Caliiomia, . eley.

Member of the Audience: Professor Coons, I wonder if you could
explain in more ¢etail the path of this sower equalizing formula, how it
would work, in particular with reference to people of low i.icomes vs.
people of high incomes?

Professor Coons: Well, in terms of detail 1 suppose that you have a lot
of choices in terms of apparatus. Some of you may not have been here but
a simple example of this is suppose a $600 state flat grant {o start with.
Further assume that the $600 comes from u statewide property tax of,
let’s suppose, 20 mils, 2 peicent. On top of that the state says to the
district, you can have more if you want it but you can only have it
according to this formula: for every mil, you get to spend another $25.
Now suppose we take poor district X, which wants to spend $1200. That
would mean it would have to add 24 mils~24 times 25 is $600. That plus
the basic rate of 20 mils ($60C) would make $1200. So they would add 24
mils o the local tax rate, me .ing their tax rate 44 mils. Understand that
the number of mils is totally arbitrary. Don't panic if that sounds awful in
Oregonian terms, because as you know these things depend upon the
assessment rate, the divisor—how many times you split it before you use
the number at the bottom to apply the brake to and so on. This is a
hypothetical example. The point is that the districts do get this option.
Now where does the money come from to supplement the poor
districts that can’t raise $25 with each mil. That's an important question.
You could have a highly regressive tax to support that subsidy so that in
part you would be taking away from the poor people what you would be
giving back to the poor districts, and as Mr. Kirkpatrick and Professor
Frohnmayer pointed out you may have rich people living jn poor districts.
So I'm coming back to the second part of your question ultimately. |
think perhaps I would recommend that if you were going to power
equalize in this fashion, that you use a local income tax because the
income tax tends to be somewhat more progressive I think. Though it
depends upon how the property tax is rigged too. The one way to make
this more progressive is to use a local surtax. That is to give every school
district the opportunity through referenda to add on to the $600 through
a locally chosen imposition, surtax, on their income tax. That is a fairly
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progressive way to to do it—progressive with respect to noor people as well
as poor districts, I would think that would be a much more reasonable way
to do it. The reason we use the property tax example ordinarily is that is
the historic way to do it, politcally it may be more likely in some states
than others. Now Kansas has thought of doing it with a combination. They
add a combination of local property tax and locally chosen surtax ot their
income tax. Minnesota is the same thing.

Now as far as it’s effect on the poor, what can I say? The Serrano result
as kas been indicated clearly does not help poor people living in rich
distzicts. One is depending in some measure upen the legisiature pr- hiving
a system which will be uniformly fair vather than one which is now a
mosaic of disadvantage and privilege. But is is clear, I think, that poor
children living in poor districts represent a very substantial part of the
poor who are now among us and someday soon we are likely to know a lot
more about it. That is, we will know where they live from the 1970 census
and can make more keen and much clearer judgments about how one
would go about taking out of a new system any special imposition or
disadvantage on the poor.

Member of the Audience: I am unsur what goes into determining
what is a rich district and what is a poor district. What if a district area has
other sources of revenue than a property tax?

Mr. Winger: Your problem goes to the municipal overburden that Mr.
Coons referred to in explaining that many of the large urban centers have
all those sewer taxes and other taxes that they have to consider. | think
this is one of the problems with Serranc, it doesn’t really address itseif to
that one problem, It distinguishes away-these other public services and
says that the holding only goes to education finance. The income factors
operate the same just inversely to the other one, the different tax burdens
that the areas have. The forest revenue is just one example, there arc many
others that the statutes in Oregon provide for and any revision of the
financing of schools will have to take into account these monies coming in
and reallocate them: somewhere else rather than to schools. Federal money
from forest revenues can just as easily be given to the counties as they arc
now, but earmarked for cther services to relieve some of this municipal
overburden.

Professor Coons: 1 would say that with respect to federal forest

monies, if they are given simply chaotically, that doesn’t violate the
Serrano rule. 't may violate the rationality rule, T don't know. There
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would be nothing in the Serranc principle to forbid the spinning of 2
wheel 1n order to give out the same number of dollars that are now given
to districts. That is, you could have districts that are going 10 be high
spending districts and low spending district: ‘hosen at zandom by luck --
say pull them out of the hat. There’s nothing in Serrano that prevents that.
There's nothing in Serrano, incidentally, which even requires public
education, so that one answer may be to abolish public education. But to
be more specific about the question with respect to assessed valuation per
pupil, what you have that you don’t have in the other cases, the anomolies
of income and so on, is a state-created measure.

The siate has defined the system, the state has said this is a system for
purchasing goods and services called education and we will impower
sub-units of government called school districts to do this. We will now
rich districts and we will have poor districts by the following defini-
tion: assessed valuation per pupil. In the language of de facto and de jure,
this is somewhere toward the de jure spectrum, that is if you had a fair
systom of praperty wealth, tax tesource distribution among districts, but if
sou had a less than uniform distiibution of income it would be quite fair
for the state to say, “We didn’t make the people poor; we make all the
districts equal; so if there is any discrimination among districts whatsoever
it is purely de facto.” The court may then say we're not here to correct
cvery imbelance or every injustice that nature has visited upon man but
only those injustices which are state-created, Now that’s lawyers talk but it
sometimes makes a difference in outcomes of cases.

Member of the Audience: To go back to the power equalization
(urmulz. I assume this is your device to allow individual school districts to
errich their programs. If there are no limitations upon your power
equalizition what is to prevent in later years different districts being
identitied as districts which have greater commitment to education than
other districts are widling to pay for and thus propound the same inequitics
that we are L1ying to cure now?

Professor Coons: 1 think districts would become identified as high
spending districts and low spending districts, in any case their spending
would not be related to their wealth because for every imposition of a new
tax they can only spend whatever the legislature has defined in the
formula as the outcome of another mil’s imposition. For instance. {or
every mil, they can only spend $25. In a sense, that’s the whole puint of
having that kind of system of local add-ons, to let people make different
choices of how they feel about education; so that one district says yes we
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are 2 high spending district on education which mears that we'll have less
in parks, but another district will say that we're low spending because we
are very park-oriented or library-vriented or police, fire. and so on, or we
just liketo keep more in our own pockets o buy televisions or houze.

Mr. Kirkpatrick: [ just wanted to make a brief response to one of the
questions. Heres the difficulty I have with the Serrano theory: the
Serrano theory is that a state in discharging its educational sblization
canniot do so by dividing the state into school districts xnd having the
wealth of the education provided to children in different school districts
be dependent upon the amount of real estate per pupil in thuse school
districts. That's unfair to those children. Is it any more fair from the point
of view of the school children to have the state divided up into schocl
districts where maybe the financial resources are equal but one child
happens to have the misfortune of being born in a school district that
doesn’t value education very much? Maybe the people in that schoo!
district aren’t well educated themselves or they don't want to pay as much
for education or don't value it. From the point of view of that child he’s
being just as much discriminated against, is getting less of an educational
opportunity himself by virtue of being in & certain school district where
the priorities are not in favor of education, as compared to some child who
is out in the suburbs with professional people who are willing to pay a very
high amount to educate him. Looking at this issue from the point of view
of the child, I think it’s just as discriminatory to divide up on tnese other
factors as it is on the wealth factor that Serrano forbids.
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SERRANO AND STATE LEGISLATURES:
ISSUES CF EQUALITY, QUALITY. AND HOUSEHOL™ CHUICE,

Charles S. Benson

In Serruniu and related cases. the courts have handed state legislatures a
prickly issue. Legislators, so.it would appear, must find a way to remove
wealth discrimination in education, but they are not in agreement on what
constitutes that form of inequity. They are charged to produce reform
while being constrained — by one group or another — to preserve rights of
local districts to determine the size of their budgets, to protect the state's
own budget, and to maintain a proper rate of advance in quality of
schooling. Since control of education is frequently a strongly divided and
emotionally charged issue in state government, Semano has naturally
aroused great interest,

For all their faults and shortcomings, the systems of state-local finance
of educational services are possibly the most thoroughly worked out
arrangements in the field of intergovermmental relations the country has
seen. Yet, Serrano pointed out a major and long-neglecied (but by no
means undiscovered) flaw in those systems, and it has brought instant
rethinking of the way we pay for our second largest public function. As
onc might suspect, instant rethinking is proving inadequate to require-
ments of analysis, What i can do in this paper is to lay out a kind of
agenda of research on the issues raised by Serrano, If this sounds unduly
complicated or pretentious, let me plead complexity of the service, the
depth of its involvement in the futures of households in our fand
(considered both as individual households and as the collectivity of such),
and the diversity of household tastes vis a vis educational services. igroup
my comments under three headings: equality, quality, and houschold
choice.

I. Equality.

As far as is presently known, there arc only four kinds of actions —
with allowance for combinations of features from the four — that state
legislatures may take to satisfy the Serrano criterion that “quality of
education shall not be a function of Jocal wealth.” These are reform of the
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foundation prog--m plan, district power equalizing, full state funding, ynd
family power equaiizing. (There is. of course. a fifth. namely closing down
the state system of public schools: I exclude this us primie f3oie

unrealistic.) Let us take these pogsibilitie s i1 00 Ser.
4. Reform 7 Foundation Frogram Piza. e foundztion rrosran plan
is what most states use now. Thatit has r~ 7~ “igpe. sorrecty Tren the
ity pot o ew ds obvie s from e Serrano decision. What is it ynd

wity has it not been working right? The basic ideas are thesc The state
establishes a certain level of expenditure per student per year, call it $500.
as the cost of an adequate, i.e., “foundation” program of schooling. This is
a statewide figure. It also establishes a local tax rate to represent the
proper contribution of school districts toward meeting the necessary costs
of educational services. If any district levies school taxes at the stated rate
and is still unable to provide a budget equal, say, to $500 a student. the
state makes up the difference. In theory, the local contiibution rate is
determined as that rate which would meet the costs of the foundation
program in the richest district of the state. It follows that the richest
district receives no state grant for education at all, while every other
district is able to provide itself with adequate education at no higher tax
rate than what is required in the richest district.

The foundation program pians jn use w::oughout the United States are
bastard versions of the simple idea so expressed. Briefly put, the practice
departs from the ideal in three respects. The local contribution rate,
which, after all, is not a mandatory statewide school property tax. only a
computational rate for determining state education grants, is set at
notably higher levet than that which would be required to raise the costs
of the foundation program in the richest district. The reason is to place
more ¢f the costs of education on the localities and less on the state. The
resuft is that rich districts can provide themselves with educational
expeaditures at foundation program levels at lower rates of lacul tax thun
poct districts. The second inequity is found in the fact that the foundation
program amount, calculated on a per student basis, is generally lower than
what most disiricts seek to spend and is notably lower than what should
be spent in peor neighborhoods to recognize differences in “‘capital
embodiment™ of studeuts. When a district spends at a rate higher than
foundation program amount, its tax rate for the extra expenditure is
determined strictly by local assessed valuation per student. Clearly, poor
districts will be forced to meet any extra expenditures at higher tax rates
than rich. The third kind of inequity is found in the practice of the state’s
giving to rich districts a {ixed, minimum grant per student, without regard
to their degree of affluence. These three defects combined to produce the
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riy l\ﬂ\\i clavpiic b efk Lo iy ey 0 dnirwis
. co lowy tesel @k local rates 1o finance Taeager programs of
schooting. while rich districts enjoy two benefits: low schoul tey rates and
expensive school programs.

The toundation progrum plan can be fixed up but, unfortunately for its
advocates. it is an expensive plan to repair. Fist off, the foundation
program amount must be raised upward to a point where courts would
&c ree that expenditures in excess were clearly luxurious ir the scise of
seing non-productive and wherc so few districzs would undertake to spend
at those levels that an argument de minimus might prevail. Further. this
high level of the foundation program expenditure would have to be made
mandatory. Next, the local contribution rate would necessarily become u
starewide school property tax, at least in those states where minimum
stite grants per student are a constitutional matter. (I assame that
constitutional revisions are. for the sake of argumet, not in order)
Clearly we are WlRing here ament a nuffr weease .o educational
¢ ap-nditire, an increase to bring all districts up close to what the high
spending ‘ones are now paying out. These high spending districts ate
predominantly rich suburbar. distzicts. This effort must be stronger in
revising the foundation program plan than in the adopticn of full state
funding. for the lattex, though not the former, implics that the state putsa
lid on what rich districts can spend. The courts. [ believe, would take such
state control of the upper limit of expenditure into account in judging
what we might call the “dyvamics of equity.” Hence, they « uld require
less “leveling up™ under full state funding than under revision of the
foundation program plan.

It is true that the state might hold its own contribution down by setting
the statewide school property tax at a high level. However, this is not a
good time 1o force localities to make more inensive use of a higher
unpopuldr levy. I conclude that reform of the foundation program pldl] is
not a likely prospect for most states. Its prospects improve. though, @
given state previously has managed to reduce the number of sdwol
districts to a small number, for consolidation of school districts serves to
reduce inter-district differences in local taxable resources, These differ-
ences. still wide in many states, are the root cause of the Serrano decision.

b. District Power Equalizing. As a simplified version of the “‘percent-
age-cqualizing grant,” long used in England to finance educational services,
it has been proposed that a plain, ie., a “onc-to-one,” relativnship
pbetween local school tax rates and expenditure per student per year be
established by state governments. This relation is called district power
equalizing. and it might take the following form:
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Local School Tax Rate
Par 100 Ayie

Vo o

k!
1.50
1.75 800
200 900
2.25 1100
25 T.100
17 1200
3400 1300

This plan is said to remove tie influence of local wealtl; on quality of
education. Would that life were o simple!

The Califortiiz Supreme Court declined to enter the game of defining
local wealth. Property tax base includes large amounts of commercial,
industrial, and mineral holdings as well as residences. School districts can
be rich in assessed valuation per student and poor in average household
income. Literal adoption of a schedulz such as the above district power
equalizing plan could force a redistribution of income from poor
houscholds to rich. This would happen as local tax rates rose in those
industrial tax havens inhabited by poor people and fell in middle class
districts that had no cemmercial or industrial pioperty in their tax base. (]
am assuming that it is impossible to counteract fully such tax rate changes
by short-run manipulations of school budgets.) It is also likely that school
tax rates would rise in many of the Jarger cities and big cities have many
poor residents. One may say that poorer households so adversely affected
had been enjoying on unfair advantage all along and that justice was finally
catching up with thein, However, 1 think most poeple would hold that
sucli a shift of resources from poor to rich households would be bad
policy.

In a sample of eight major counties of California, we estimate that
approximately 30 percent of poor families in these counties reside in
property-rich school districts, districts rich enough to see their property
taxes for schools increased under district power equalizing. Further.
roughly a third of thesc poor familics that face rises in tax rates would
look forward to large increases, i.e., increases of over $3.00 per $100 of
assessed valuation (the average school tax rate in California is slightly less
than 85.00 per 100 of assessed valuation),
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Ticte ave several ways to mederate this bad effect of district power
squalizing, One is to have the schedule of tax rates and school
cxpinditures so desizned that a larze amount of money flows into schools
from increases in vields of broad-based state tax instruments. That is. siate
wid for schoels would be increused handsomelv . Yet. the reasons me
ool e district dowesr eqig cing as a werkab e soliution to e Serreneo
SIS ing no Jarge increase jn state government revenue is necessarily
reaatitec when a district power équalizing plan is adopted, This is what
nuakes district power equalizing different from reform of the foundation
program plan,

A second possibility to moderate the wrong Kind of redistribution of
income s to split the property tax role by rtaxing industrial and
commercial properties on a statewide basis and, corrvespendingly. by
leaving only residential properiy s the measur, ezl wezlth. This is
censtitutionally possible in New York, but it is proably not in California.
Asswme that it became ¢ wastitutionally permissible in California, and then
take the case discussed this morning of Emeryville, the place with all the
smog, factory dirt, etc., and a small number of very poor households. The
local ability of Emeryville under thic plan would be measured by the
residential values of these poor people that live in Emeryville and
industrial and commercial property would become irrelevant to determin-
ing the flow of state school money to any given sc!:v ol district.

A still more interesting possibility is 1o use average household income in
school districts as the measure of focal wealth in the district power
equalizing schedule. The amount of money that a loca? district would raise
for schools would thus vome to depend on two variables: average
household income and the expenditure per student chosen by the local
residents. It would still be possible — indeed 1 would say preferable ~ for
the money actually to be raised by alevy on residential property. A given
household’s school bill would then be a function of three variables:
average houschold income of the district, school expenditure level, and
assessed valuation of the given household’s residential property. Clearly, it
would pay to be a rich man in a poor town, in tenns of school 1ax bill!
Similarly. poor houscholds in a rich town could be somewhat oppressed.
To relate school expenditures to individual household incomes in a closer
manner under district power cqualizing would require, 1 believe, identifica-
tion of students to houscholds by assigning social security numbers to
students,

However, possibly the fairest and hest solution to this problem is to
adopt the Kind of “circuit breaker” tax relief plan recently passed by the
Oregon legislature. This provides rclief from onerous tax busdens in a
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manner that takes asccount of the income situation of a given hkousehold,
Ideally. the plan would apply to all households without regard to the age
ot its head and it would apply to renters as well as homeowners. Such a
proposal was made in June 1977 to the Senate Select Conumittee on
Schoel District Finance. California, by the Committee’s consultants.

Let us now tum to other topics. There are serious technical problems
about what «ducational expenditures (e.g., operating, construction, deb
service. ete.) should be treated in a district power equalizing way. but it is
not necessary (o enter that thicket in this paper. Another problem,
however. must be mentioned. | had previously thought that district power
equalizing in actual practice meant placing a lid, quite an absolute lid. on
district spending per student. That is, 1 had assumed that state govern-
ments would be unwilling to give districts a “blank check™ to advance
expenditures to whatever extent they wished, in face of the fact that some
districts, not necessarily those of poorest households, might he receiving
90 cents for each school dollar spent from state sources. If the state
governments thus were scen as uawilling to shere educational costs with
districts without limit of expenditure, then clearly an upper limit on
expenditure is required — otherwise, one remains in violation of the
Serrano principle. 1 am happy to report that this problem seems to have
been overcome. The device is to use a nonlinear, convex function to
represent the relation between expenditures per student and local tax rates
(sce Diagram 1). At each kink in the function, a new relation butween
expenditures and tax rates is established, such that a lesser rise in
expenditure is permitted for any given increase in tax rates. One would
expect districts to setile into the various kinks of the function. und this
itself is a help in predicting costs of various district power equalizing
schemes to the state government. :

District pewer equalizing is ordinarily thought to apply to educational
services only, It is proper to assume that certain other local services, such
as librarics, health, low.cost housing, and recreation, are complementary to
provision of education. What district power equalizing does is to change
radically the relative price relationships among local public services,
viewing tax rates vis a vis unit expenditures as prices. For districts whick
enjoy a school tux rate cut, e.g., districts poor in assessed valuation per
student, these complementary services would be made more dear, again
speaking in terms of relative prices. The opposiie would happen in districts
of high assessed valuation per student. This is a problem worth exploring,
but I do not know that a thorough investigation has yet been launched.

c. Full State Funding. This plan is based on the idea that educational
opportunitics as measured by school expenditures should not be a



DIAGRAM I

NON-LINEAR DISTRICT POWER EQUALIZING
SCHEDULE, NO LIMIT ON DISTRICT

EXPENDITURES

- $1,200

w

™~ $1,000

-

- S 800

= S 700

]

A = State mandated minimum

L ¢ 500 A expenditure per student

B =First “kink” representing
normal average expenditures
in “low cost” districts

C = Second “‘kink” representing
normal average expenditures
in “high cost” districts

Permissible expenditures per
student per year related ta
indicated local tax rates

Dollars
1 E & 3§ i
2 3 4 5 8

Local Property Tax Rates (Per $100 of Assessed Valuation)

60



O

ERIC

Aruitoxt provided by Eic:

function of the educational tastes of one’s neighbors nor of the: wealth
either. Hence, the state becomes ihe agency to provide all the muney for
scheols  School budgets rise. but only as state funds for edu~ iion are
voted tpward by legislatures, with the single exception that budgets mizht
also rise as the federal government increased the level of its school support.
This loss of power of the local district to balanse its budget is regarded as
detrimental to educational progress by many school board members, etc..
but the plan has strong backers in such states as New York and Maiyland.

On the revenue side, a full state funding plan commoniy incorporates.a
statewide property tax for schools. Because short-run changes in property
tax rates can produce major windfall gains and losses and because at least
some of these gains and losses are thought to be deleterious to sccial
welfare, it is usually recommended that the statewide property tax be
implemented over a period of, say, five years. The New York plan also
includzsd a recommendation for property tax relief of the “circuit-breaker™
type. mentioned above. Specifically, it was proposed that anyone who
paid over ten percent of state taxable income in school property tax
receives a rebaie, Twenty percent of annual rental payment was deemed to
be national school property tax payments. Since state taxable income in
New York is defined as adjusted gross income less exemptions and
deductions. this proposal does gratifying things from the point of view of
those who belicve we should take positive steps toward redistributing
income. This can be seen easily in considering rebate possibilitics for 3
family of four persons which iias an annual income of $4,000. The relief
applies regardless of whether the household lives in its own house or in z
rented apartment,

On the distribution side, full state funding plans ordinarily provide for
some dcgree of leveling up of expenditures in low expenditure districts.
They also normally include a weighting for students who have some kind
of learning disadvantage. There is an interesting policy choice as to
whether to regulate this weighting by a houscehold income measure or by
student test scores. Let us consider the latter device first.

Use of tests as the distribution criterion is subject to a charge that one
creates a negative incentive for school performance —~ the poorer the
students do, the more money comes into the school. The proper response
to this charge, it seems to me, is that distributions to elementary scheols
shculd be based on an early test, a test, indeed, of readiness to learn, and
the distribution to secondary schools should be based on a test
administered just as students are to enter those institutions. For the
negative incentive to operate, then, it is necessary to assure collusion of
elementary and secondary teachers. As secondary teachers would be
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unable to shift any part of their financial gain into elementary schools it is
difficult to sce how elementary teacilers could be persuaded to play the
game. Furthermore, vn a statewide basis, the use of an income measure,
even, is not free from negative incentive cffects. In the last resort, one
mus: trust the professionaliam of teachers.
' Test scores may be writtenas:  MA = f(GP, EN),

where MA is measured achievement, GP is genetic potential, and EN is
environment. It is casily seen that the use of test scores obscures the factor
of genetic potential. Advocates of an income measure would hold that
special state grants should compensate iow-income students for embodied
capital that middle-class students acauire through their environmental
beginnings. The problem may be illustrated by the following example.
Suppose there is a youth of high genetic potential who has grown up ina
poor neighborhood. Assume that his environment represents a disadvan-
tage in his educational performance. Assume further that because of his
high genetic potential, he is able to overcome his environment to the
extent that he obtains a middle score on a readiness test or, say, on an
achievemnent test. If we are using test scores to identify need for tpecial
help, he would probably not ezrn an extra grant and would not receive
assistance to help him realize his high potential. By an income measure for
distribution of grants, however, he would be eligible for extra services and
his chances of realizing his potential would be improved.

Yet, as we have just illustrated, the use of the income measure would
distribute the special funds over a broad group of students as measured by
their current academic performance. The youtk of our example could not
be described as an educational Zailure. So the choice as between the test
score criterion and the income criterion calls for a definition of objectives.
If one is concerned with establishing policies to help schools overcome
abject educational failure, then one might want to use test scores to
concentrate the money just on youth who are identified as persons
strongly fuilure-prone. If one is concerned with releasing academic
potential of the whole set of ycuths who grow up in poor neighborhoods,
then one might want to use the income ineasure.

However, it is possibie to make a convincing argument that educational
failure had best be overcome by assuring that students are provided an
adequate standard of nutritional, health, housing, and recreational services.
Concentration on within-school academic services may not be cost-
effective nor even, possibly, effective at all (within the span of years a

human being is going to spend in attending a school). Unfortunately for

the use of tests as the.grant distribution criterion, that criterion appears to
demand—on the surface at leasi—that the extra resources for
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educational disadvantaged be kept within the schools. The inconte measure
viewed as an “equalizing of capital embodiment scheme” might offer
greater latitude in spending funds of services supplementary to the
cducational program. 1 think this is an advantage for the income measure,
But lastly, it should be pointed out that the income measure scems to
imply that the blame {or educational failure rests on the home, [ prefer the
likely connotation of the test score measure that schools are faving to
provide services compatible with the cultural backgrounds of the students
they enrol! and (at a given point of time) their readiness to learn.

One additional observation about full state funding is in order, }
believe. The plan will probabiy work best if states strengthen their regional
educational offices, to the end that high-cost services and services
susceptible to cconomies of scale are provided vo districts as “aid in kind.”
At the least, this approach Iessens the requirement on the state to make
close judgments about how much money the differcnt districts require,
and such judgments are always difficult to make when dealing with
services like education.

Now [ would like to make a personal assessment of why the
Fleischmann Commission went to the full state funding recommendation.
It is a strong rccommendation in that there is an absolute lid placed on
school district spending: there is not local optional add-on of 10% or
otherwise, such as is recommended by the Advisory Commissior on
Intergovernmental Relations. Jt sounds paradoxical but 1 think the reason
for the strong recornmendation is past success in education finance. New
York is the state that first developed the foundation program plan and
spread the idea across the United States. New York State in 1962 adopted
a percentage equalizing plan (in other words they had a kind of district
power equalizing scheme 10 years ago). New York State from ctate sources
provides half of school expenditures and New York State has the highest
school expenditures of any continental state. New York State from state
sources provides more' money per student per year than many districts
spend in total {per student). Given all this, the Commission looked at the
results, namely, those same kinds of inequities described in the Serrano
decision, and they simply gave up. They said we don’t think that further
manipulation of these old kinds of arrangements as between the state and
localities are going to help us overcome the problem that the Serrano
decision referred to. They were on this track I might say from the
beginning and this meant that they were going this way a full year before
the Serrano decision. That is what J mean when I say I think it was success
in education finance that New York State — by conventional standards, of
course ~ juxtaposed on a rather harsh view of the results so far obtained
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thut pushed them to the rather extreme recommendation on full state
funding. .

d. Family Power Equalizing. This is the privatization approach as
developed by Professor John Coons of the University of California. Under
this plan, each household, in effect, becomes its own school district and
makes choices about which schools, publicly or privately administered,
that it wishes its children to attend. Family power equalizing proposes that
grants 1o houscholds be arranged so that families of quite different levels
of inceme are enabled to cxercise educatjonal criteria, as distinct from cost
criteria in makisg their choices. Poor families as well as rich thus are
cnabled to choost expensive schools, if they so wish, at roughly the same
relative costs to the household budget.

Under one version of family power equalizing advanced by Professor
Coons, there might be four categories of elementary schools, spending
$500, $800, $1,100, and $1,400 per student per year respectively. A
family of income $5,000 per year might be required to pay 4.0 percent of
its income to enroll its children (all of them) in the $500 school and 5.5
percent of its income tv enroll them in the most expensive one, i.e., the
$1,400 per yecar expenditure school. A richer family, one having an
income, say, of §15,000 z year, might be required to pay 3.0 percent of its
income for the cheapest school and 8.0 percent for the dearest. School tax
rate. would be a function of quality of school chosen and houschold
income. The same arrangenient would apply at the secondary level and
both public and approved private institutions would be covered. .

The plan’s strength is that it provides for the first time a substantial
measure of choice in education for poor families — approximately the
same degree of choice that wealthy families have always possessed. At the
same time thete are critics who contend that the exercise of powers of

~ choice in education would lead us ir anti-social directions, and that too

much racial, religious, and political separatism in educational institutions
might emerge.

I, Quality of Education. '

Just as the California Supreme Cour: did not explore definitions of
“local wealth” neither did it pursue the question of “quality of
education.” It took it for granted that quality was sufficiently related to
dollars to expenditure per student fhat the matter could be left at that
point. This is not entirely satisfactory. Measurement of quality of '
education is admittedly difficult, but the first thing to recognize is that

 there are different meanings to the term. For tiie middle class resident of
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the suburbs, an essential element of quality of schools is whether they
prepare his child with skills to obtain admission to a good college or
university and a set of attitudes that will prize that accomplishiment. Of
course, the suburbanite may want much more, but unless college-going is
achicved the other good features of quality education cannot compensate.
To take another extreme, a household in a poor neighborhood in the inner
city may define quality in terms of two-way busing, because he may feel
the primary need of his and other children is shared experience in order
that the deep divisions that pain our country may begin to be healed.
These alternative definitions of quality are not separable. Two-way busing
clearly involves the suburbanite as well as the resident of the inner city, As
long as the incentive structure in American education is progressively to
remove the talented teacher from working with students in the low-ability
tracks of schools in poor neighbors to teaching high-ability students in rich
suburbs, the suburbanite’s definition of quality impinges on the child of
the inner city.

But like the court, we cannot enter into such complexities and must
try to deal with a simpler question: what are the likely effects of Serrano
on the rate of advance of educational spending? M+ general conclusion is
that the rate of advance in spending will be dampened.

Let us recall that reform of the foundation program plan appears not to
be a viable response to Serrano because of the high initial cost of achieving
that reform. Think now of the full state funding option. The rate of
advance in spending would be determined essentially by the actions of
state legislatures, as we cannot expect the federal govemment to move
strongly into educational finance in the near future. Tax instruments in
common use by state governments are not highly income-elastic; yet, state
governments are grievously affected by inflationary rises in costs and, so
far at least, the federal government has appeared to be neither willing, or if
willing, then able, to control-inflation. Increases in rates of state taxes are
notoriously risky for members of state legislatures to vote for. 1t is known
that the backlog of state requirement, whether in mental health, prison
reform, welfare, medicare, or ecological concerns, is enormous. Pressures
for expansion of higher education are formidable. The outlook for
substantial rises in grants for schools is not bright. But the essential point
is this: when one moves to state financing, one loses the dynamic force
of competition of the small district’s expenditures against another. The
operation of the demonstration effect is gone, and we shall no longer see a
ratcheting up of educational funds through local competition to take care
of one’s own children.
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It might be argued that district power equalizing, which is a viabic
response to Serrano, will preserve all the features of local competition to
spend that I have just alluded to. | think this is not a correct view of
district power equalizing. The old system of the foundation program plan
gave deliberate advantage, inter alia, to districts of rich households. This,
after all. is what Serrano is all about. These rich houscholds were looked
upon to set expenditure standards toward which the only-slightly-less-rich
districts could ook up to and so on down the chain of wealth. Can one
any longer rely upon these districts of rich houscholds to sct high
expenditure standards as they have in the past? 1 fear not. Consider the
case of Beverly Hills. The town is inhabited by houscholds of moderate age
— otherwise onc cannot expect such a clustering of richness. Even anong
houscholds with school age .children, one finds a certain proportion that
makes use of private schools. It follows that the number of Beverly Hills’
residents with children in the public schools is a minority. Will the
majority be willing to spend at uncommonly high levels in schools when to
do so they must place upon themselves the highest tax rate in the state? |
think not.

It is quite difficult to imagine what would happen to expenditure levels
if a family power equalizing scheme were to be adopted. Houscholds
would be in a position of selecting among a range of price options in
cducation much as they select among a range of price options in buying,
say. an automobile. There is one peculiarity added, however: the price
one would pay for education of a given quality would rise not only
through the force of inflation but as one’s own income rose. Income
clasticity of demand for educational services would need to be quite high
if such a price system could sustain a secular advance in level of zducation
spending per student.

111. The Issue of Household Choice.

It is reasonable to say that many people in this country would like to
excreise a greater degree of choice about the types of educationa! services
they consume than presently they are able to do. The resident of a poor
neighborhood in the inner city faces a compulsory attendance law in
schooling such that he has no choice but to enroll his child in the single
school of his given attendance area. This school may be an institution in
which a majority of the students are fajling abjectly in their studies and in
which a substantial minority are on hard drugs. The resident may
justifiably feel that the law of the land demands he “kill his child.” At the
same time, numbers of suburban students find the school atmosphere rigid
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and intclicctually stultifying and seck to enroll themselves in the new
breed of “alternative schools.”

It scems to me that choice in education carrics a price. The price posed
by family power equalizing is stratification of schools on racial, ethnic,
and political grounds. Either this is the real price or family power
equalizing is not providing the degree of choice its advocates claim for it. |
believe the price in this instance is too high.

I think what we nced to find is means of choice within the public
sector, where the price can be limited to a student’s being willing to invest
extra time and cffort to achieve a more stimulating atmospherc and to
have the opportunity to engage himself in special studics. The regional
authorities mentioned above would be well suited to provide supple-
mentary services at least in the afternoons, evenings, weekends, and
summers. These scrvices could be regulated mainly by student demand.
Since the regional institutions would serve a large number of students,
economies of scale would allow highly specialized courses to be offered.

I do not suggest this, of course, to be a proper solution for the
aggrieved parent of the inner city. On this problem, I support the approach
of yet-to-be-passed bills in the California Legislature which would provide
to the parent of a child in any inner-city school that was failing to meet
acceptable academic standards, a substantial amount of money to find an
alternative educational program for his child, either in the public or the
private sector. Here the price of choice is public dollars drawn from us
who can best afford to give them. We have not yet reached the financial
threshold of effective education in the inner city and this should be our
first priority.
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ALTERNATIVE FINANCIAL STRUCTURES
FOR OREGON PUBLIC EDUCATION

Richard A. Munn

The panct member’s function will be to relate Professor Benson's
remarks to the Oregon situation. We have agreed on dissecting Professor
Benson's paper into three components. | have agreed to give an overview
of Oregon's current method of funding primary and secondary education.
I will then attempt to discuss the alternative revenue sources for financing
cducation. :

Oregon's method of funding education in broad terms is not dissimitar
to many other states. El¢mentary and secondary education receives its
revenue from three different levels of government — state, local and
federal. In 1970-71, approximately 189 percent of $96 million in
revenues came from stdte sources, 4.3 percent or $22 million in revenues
came {rom federal sources, 64.0 percent or $325 million came from local
property tax sources, and 12.8 percent or $65 million in revenues came
from other revenue sources. Oregon is one of the lowest contributors of
state funds to primary and secondary education. The “other revenue'
sources are composed of such things as school tunches, property sales,
tuition and investment earnings. Thus, in 1970-71, total receipts amounted
to $508 million for the operation of primary and secondary education.
We'll get back io that figur: ani® project it into the next biennium to give
you an idea of the magniti.ic of the problem if you're going to change
school funding. :

Oregon’s school finance sounds very simple when one compares these
four revenue sources. But let me not mislead you. Schoo! finance in
Oregon is a complex and confusing process 1o most Oregonians —
including legistators and educators. Let me illustrate how complex schowl
finance is by reviewing the specific sources of state support and the local
property tax funds. The state’s basic school support funds ~ amounting to
$89 million in 1970-71 — can be divided into three accounts:

School transportation fund

1
2. School growth fund
3. And a foundation program
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The foundation program is split into two categories:

(a) State flat grants which make up about 81.5 percent of the money
availabie in the foundation program in 1970-71.

(b) An cqualization: fund which makes up 18.5 percent of the money
available in the foundation program in 1970-71.

I will not bore you with the equalization formula itself. It is Oregon's
counterpart to the Reform of Foundatior Program Plan as mentioned by
Professor Benson without the reform. ‘

Besides basic school support, there is the common school fund. This
amounts to $1.3 million in 1970-71, or about $2 per census child.

Finally, the state makes a biennial series of appropriations for specific
programs, such as the handicapped, mentally retarded, gifted, disadvan-
taged, ctc.

On the local side, there are three major sources of tax revenues:

1. There is the county school fund, The county is authorized through
the county school fund to levy a small property tax and it also
receives federal forest funds in those counties where they have
federal forests. This amounts to approximately $14 million, about
37 million from forest fees and $7 milion from property tax in
1970.71.

58]

. The Intermediate Education District is authorized to levy a property
tax which is subject to the six percent constitutional limitation, The
levy provides funds for the operation of the IED offices, funds for
distressed districts, and funds for equalization. The equalization
funds go to the district on an ADM basis.

3. The third source of local revenues is the local district property tax
levies. Because few school districts have realistic bases, they must
liave levies approved annually in excess of the six percent limitation.
For most school districts, the property tax levies approved by the
voters annually represent the major source of school funds in
Oregon.

To the average citizen, this complex system of state and local funding
seems unnecessary, He might be faced with voting on IED levies, on Union
High levies, and on an elementary district Jevy. He also might be faced
with an election on a bond issue by the Union High or elementary district.
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Finally. the voter is often told that if he does not approve i state 1ax
change. it will affect his school resources through the basic schuol support
program. | would think the system might soon fall through voter
frustration if the courts do not stimulate a change.

1 an: sure the brief and somewhat sieichy description of the Oregon
method of financing primary and secondary education does not reveal
anything new to most of you. But 1 think we must have a common
understanding of where we are to intelligently discuss change.

If one assumes the Serrano principle will prevail in Oregon, whatever
that principle is after this morning, what are the alternative sources of
revenue to finance education? Before we investigate the revenue sources,
let us briefly look at school costs. We said on the revenue side we had
$503 million coming in and that same year (1970-71) we spent $531
million. - There was a cash carry over is the reason for the difference
here: of this $418 million was spent on current operations. Capital
outlays amounted to $80 million. The other programs included school
lunches, student body activities, community service, etc. If one projects
ADM and the cost per ADM to 1973-74, and try to project those costs
using a flat rate projection of 6 percent, it is estimated that current
expenditures will amount to §455 million. This would cover the operating
costs of schools. This does not include transportation costs, capital
outlays, and debt service. Let us assume that this would be a minimum
cost figure if the state assumes the financial burden of primary and
secondary education. If we assume the existing source of state revenues
would remain at the current level, then the cost would be reduced from
$455 million to $336 million. What are the alternative revenue sources
available that might provide $336 million? How could this quantity of
funds be raised? It is common to hear citizens suggest that a personal
income tax increase should be used to fund education. It would take a 13
percent poii . increase in each rate to yield $336 million. This would mean
that the rate would have to move from the present 4 petcent to 10 percent
tc 14 percent to 20 percent. Oregon is the third highest per cupita income
tax state now; that would put us up near the federal tax vai¢ and therc
wouldn’t be anyone close to us.

If you firnd that undesirable, how about a wet receipis tax? It would
only take a rate of between 4 10 § percent to yield the $336 million
Remember that would be on your adjusted gross income — that’s before
exemptions and deductions.

If you are one of the few in favor of sales tax, it would oniy take a rate
of about 8 to 9 percent if we used the California sales tax model.
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Personal Income
Capital gains (taxed as ordinary)
1% effective rate
Federal tax deduction
10% surtax
1% net receipts tax
1% wage tax (individuals)
Sales Tax
1% (food and drugs exempt)
1% broad base
1% value added
Property Tax
1% land tax ($10/$1,000 TCV)
1% statewide property tax
($10/$1,000 TCV)

1% statewide property tax except
owner-occupied homes
($10/$1,000 TCV)

Selected Excise Taxes

1 cent cigarette tax

1 cent soft drink

A. (see attached list)

5% hotel-motel tax
Lottery (New Jersey type)
Corporation

1% increase in rate

Offset eliminated

Increase minimum to $100
Employer Payroll Tax — 1%
Estimated Payment (one-time pickup)

Personal

Corporation

Estimated Revenue

(millions)
1973-74 1974-75
568 $68
36 37
56 57
28 31
74 77
61 64
41 43
49 51
72 76
59 63

235 254
141 152
3.1 3.1
6 6
3 “ 3.1
8-10 8-10
7 7
3 3
5 S5
49 51
16 16
18 18
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Maybe you have caught on to the natjonal fad and favor a value added
tax. This would yield the $336 million with a rate of 4 to 5 percent.

How about business picking up the whole cost of cducation? Anp
employer payroll tax wouid do the trick at a rate of 7 percent, The
corporation excise tax only yiclds about $7 million per ! percent rate, and
we now have a 6 percent ratc on most corporations and an 8 pereent rate
on financial institutions so it could pot possibly da the job.

Even though cveryone wants property tax relief — business. and
homeowners — let us turn refuctantly to this source of revenue. If a
statewide property tax was levied on all classes of property. the rate would
have to be $14.30/$1.000 trie cash value to yicld $336 million in
1973-74. By the way the average in the state now is about $18 per $1000
for total school cost and we're dealing again with just current expendi-
tures, There arc 78 districts which levy less than $15/1.000 true cash
value. School District No. 1 in Portland is included among thesc 78
districts. 1 do not betieve that it would be politically feasible to propose a
fax program which cunses an increase in property taxes on Portland
homeowners.

? hope 1 have made my point that there is no simple single tax change
shat ~eald be made to raise this anmount of revenue. The only one that
comes close is the property tax that we've suggested here. It is obvious
that a combination of taxes must be used to raise this amount of revenue.
But what tax combination? If we can agree on some basic assumptions the
task will not be so difficult.

We could agree:

1. That the principle as set down in the Serrano cas¢ is most likely to
be adopted in Oregon. :

. The property tax is too productive a revenue source to sbandon
entirely.

If it is to have any chance of passage by the legislature and ‘the
people, any tax proposal must minimize the shift between income-
producing property and non-income-producing property.

2

(V%)

It seems to me in Oregon because of the emergency clause, because of
the initiative and referendum, we rzally have two different levels of
consciousness. We have a level of consciousness within the legislature and
in many aspects that’s different from the public level of consciousness at
large. To get a tax measure passed in Qregon you have to find something
that's going to be compatible in those two different levels of conscious-
ness. 1 think the public reacts to a self-calculation of their tax: the
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legislature is concerned with that but often rew (s to pressure groups
besides.

Let us take the last assumption first, By minimizing the shift between
income-producing property and nonincome-producing property, we would
have generating approximately 50 percent of the revenue from business
and 50 percent of the revenue from individuals.

There arc very few methods of raising sizable amounts of muney lrom
busincsses. We could impose a value added tax. a payroll tax, doubling 1o
tripling of the corporation excise tax rates, or a statewide property tax on
nonresidential income-producing property, The value added tax scems
impractical and difficult for a state to impose. A doubling or tripling of
the corporation excisc tax rates would be unfair, Thus, we are left with a
statewide levy on income-producing property and an employer payroll tax,
To reduce the tax shift between types of businesses, a combination of
these two taxes would scem to be the fairest.

To balance this tax, we would need to tax individuals dircetly. Our
methods of raising sizable amounts of revenue trom individuals are limited
to some form of a personal income tax change, general retail sales tax. a
variety of selected cxcise taxes, like cigarette, gasoline, soft drink. beer, o1
a residential property tax.

A residential property tax would not be feasible for political reasons. A
general retail sales tax would be politically difficult, if not impossible, 1o
scll to the legislature and the people. An ecight to one defeat is hard to
forget. A large variety of selected cxcise taxes would be subject to the
same argument as the sales tax. We are left with some form of a personal
income tax change. Of all the changes that are possible with the personal
income tax, I would suggest three alternatives. One alternative would be a
change in the rates and rate brackets, A second alternative would be 1o
adjust the rates and eliminate the federal tax deduction. The climination
of the fedcral tax deduction would significantly increase the progressivity
of the personal income tax. This deduction is of much greater benefit 1o
the high-income taxpayer than the low and middle-income taxpayer. A
third alternative would be the overhaul of the personal income tax law.
Such things might be considered as climination of all itemized deductions
and giving everyone a standard deduction personal exemption credit rather
than the dollar allowance, federal tax deduction elimination. rate and
bracket changes.

Furthermore, to be politically acceptable to the public, some form of
homeowner property tax relief is needed. As most of you arc aware,
property tax relief has been a major political issuc in Oregon for at lcast
the last 8 to 10 years. Finally, I would suggest that a property (ax
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limitation. at least on school fun 2, would also be a political necessity.
The people will need to be assurc . that further finance responsibility for
the funding of education will not rest mainly on the property tax,

Let me now put this tax package together:

First. 50 percent of the revenue would need to come from some forn
of tax on business. I conclude that a combination of a statewide property
tax on income-producing property and a payrcll tax would appear to be
the most feasible.

Secondly, 50 percent of the revenue would need to come ({rom
individuals. T conclude that a change in the personal income tax would be
the most practical. Thirdly, I suggested that sizable homeowner property
tax relief and a school property tax limitation would be needed ‘o round
out the tax package. If you have not guessed yet, this tax package is
basically that announced by Governor McCall on March 28, 1972,

"' ye are many details that. must be worked out on the Governor’s
program. My colleagues and 1 at the Rescarch Scction of the Department
of Revenue, and a host of other research personnel in state government are
in the process of doing just that. We are engaged in analyzing the full
effects of the Governor's school finance program so the Governor’s statl
and the legislature will -be able to fully cvaluate the proposal and
hopefully, find acceptable solutions to any problems that might arise.
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SERRANO, THE OREGON LEGISLATURE, THE GOVERNOR'S
FROPOSAL, THE ALTERNATIVES AND THE DILEMMA

Senator Jason Boe

The word Serrano is destined to become far more than a mere proper
noun. Even now the word evokes a concept of such dramatic importance
to the individual states of the union that the structure of school finance
will never again be the same.

"We are privileged to have heard from both Professor Coons and
Professor Benson today, for they are both pre-eminent national authorities
in the matter of Serrano. And yet, it falls to me today to speak for those —
both in Oregon and the nation — who will bear the ultimate responsibility
for the fearful task of revolutionizing our laws regarding the financing of
education. These are the state legislators of the fifty states.

I use the term “revolutionize” deliberately for the word itself means
“to change drastically and completely the affairs or ideas of government.”
And that, of course, is exactly what Serrano means in the field of
educational finance. The wonder of the matter is not that the courts have
decreed as they did in this case, the wonder is that it wasn’t done long ago.
But the ultimate solution ~ good or bad — will be accomplished by the
men and women of the state legislatures. And a more challenging task has
never confronted these legislative bodies. How we react to this chalienge
will, in my opinion, determine not only the viability but also the
credibility of our federalstate system. For make no mistake about it, if we
cannot come to grips with the opportunities of Serrano on the state
legislative level, the federal government will be forced to step in and make
these decisions for us. And if that happens the need for the state
legislature will be measurably diminished and possibly extinguished.

For those of us who believe that the state legislaturcs must be
strenghtened and must reclaim their co-equal status with the federal
government, Serrano does not constitute a threat. It presents a fantastic
opportunity — an unparalleled wpportunity for innovation and for
creativity.

And that is exactly how we in Oregon plan to meet the challenge of
Serrano. '
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Let us now examine some of the s, the pitfalls andg the
possibilities that present themselves to thuse o) us in the legislative branch
of state government with regard to the restructuring of school finance.

Governor McCall has recently made public his initial response to e
implications of Serrano. But before we begin with an in-depth analysis of
the Governor’s program, let me outline for you some of the quirks and
peculiarities of Oregon tax laws.

Oregon was the first state in the union to adopt the initiative and
referendum system. And while every other state has followed Oregon’s
lead and adopted their own systems cf initiative and referendum, only
Orcgon, through its constitution, has the proviso that no new taxation
measure passed by the legislature shall go into effect untit 90 days after
the legistature has edjourned sine die. Thic. of course, is to give the people
at least 90 days (but often longer) to circulate petitinns refer ing the
proposed tax measure to the prople for a popular vote. In 1963 a
comprehensive reform of the Oregon inicome tax was passed by the
legislature, referred by the people and defeated in a special election by a 3
to i vote. In 1969 the legislature passed an ineptly conceived sales tax
program for the purposes of preperty tax relief. (T ean call it “inept™ with
some justification since I voted and campaignec against it!) The legistature
referred it to the people and it was defeated by a vote of cight to one in
the greatest defzat any statewide tax proposal has ever received in Oregon.
In 1971 the legislature passed a bill providing for 3 five cent a pack
increase in the cigarette tax. It was referred by the people (with the help
of the cigarette industry both from within and without Oregon) and was
passed but with a razor thin margin of less than 10,000 votes. As a matter
of fact, the two cigarette tax measures are the only taX measures to pass a
statewide election in many, many years.

State government has only three principle means of raising revenue: 1.
the income tax, 2. the property ‘ax, 3. the sales tax. Oregonians, to
understate the case, are not wild about a sales tax and have voted against
that form of taxation at least five times, most recently in 1969. i we
accept the premise that at least {or the foreseeable future the sales tax is a
dead issue, that leaves us with the two remaining tax forms: the property
tax and the income tax. Again, if we accept a further premnise that the
property tax is at its maximum or at Jeast very near its zenith in terms of
public acceptance, then that leaves us with only the income tax as our
ultimate tool with which to proceed on the road to restructuring school
finarces.
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Thus Oregon is presently in the position of having fairly high property
taxes, a relatively high state income tax (third highest in the nation ) and
no sales tax.

How do we get property tax reform out ot this? Mr. Richard Munn, a
fellow respondent who works with the R-search Division of our
Department o7 Revenue, has outlined most of the viable alternatives
available to thi s legislature. With the background he has provided and that |
will pr=vide new, let’s examine Governcs McCall’s proposed tax program.

The Governor has proposed massive changes in the structuring of the
property tax and the income tax. Here are the basic mechanics of the
proposal:

1.

138

The state would set the annual foundatior. srants for education as
follows: $869 for each elementary schoc! child, $1,129 for each
high school student. Provision would be made for individual districts
to exceed the foundation grant subject to appropriate limitations.

. The state would assume responsibility for the costs of trinsportation

and capital construction as well as debt service on existing debt.

. Income-producing properties would pay the only property tax going

into the foundaticr: »~»nts for school operations. This pro erty tax
would be uniform stawwwide and amount to $10.25 per $1000 true
cash value. This would generate $87 million annually.

. Employers would contribute a payroll tax of 1 percent. This tax on

business would bring in about $50 million each yrar with the
o%¢f s incremental increase if employment or wage levels were
increased.

. A restructuring of the Oregon Income Tax by raising the personal

income graduated scale from the present 4 to 10% range fo 4 to
13%. He also proposes that the conversion of the personal income
tax exemption of $675 be changed to a $27 tax credit. This, of
course, is an increase in the Oregon Income Tax structure for most
citizens. For example, a person in the 4% income tax bracket (the
lowest we have) under present law ulready gets a $27 exemption per
dependent (4% x $675 = §27.) A person in the 10% bracket
presently receives a $67.50 exemption per dependent (10% x $675 =
$67.50.) $67.50 —$27 equals a $40.50 tax increase for individuals in
present highest bracket. Thus, the proposed change in this areca
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moudifies exemption taxation f:om its present inequities and changes
the exemption ifaw to one that is extremely progressive. Thesc
previsions would raise $136 million per year.

6. An income tax credit plan would provide tax relief for the renters of
homies or apartments.

7. Personal property taxes, including the inventory tax. would be
repealed and eiiminated.

8. The statewide property tax on inconie producing properties would
be accompanied by a statewide property tax limitation of 1%7% of
true cash value. This means that ¢ nstitutionally the property tax
for education could only increase from the proposed initial $10.23
per 51000 TCV to 2 maximum of $12.50 per $1000 TCV. This
would give some assurance to voters that future increases in the
operational costs of schools would primarily be carried by state ar
federal resources and not the property tax. It will raise $87 million
in the first year of the program and $93 million the second year.

9. In addition to the three main avenues of the revenue raising
program, the Governor anticipates that federal revenue sharing will
shortly be implemented by. the Congress retroactive to January 1.
1972, and that this would provide Oregon with $99 million by the
end of the 1974-75 fiscal year.

This, then,is a reasonable portrait of the Governor’s proposal. And he is
10 be complimented for making this effort. He sees very clearly that the
fiscal course of the state must be altered and he is doing his best to achieve
the significant property tax reform demanded by Serrano. However, while
the Governor may propose, it is the legislature which must dispose, s0 we
will now turn to an-analysis of his program.

First, let’s identify the favorable aspects of the proposal. To a rather
remarkable degree Governor McCall has adapted his prograni to minimize:
the property tax shift which so easily can occur between incorme
producing properties and residentially occupied homes. It can fairly be
stated that if there is an inequitable shift, there “ain’t no gift!” In Orcgon
as in most states, the ratio in property taxes has been this: inceme
producing propet:ies pay two-thirds (2/3) of the total bill while owner
oceupied residences and farmsteads pay one-third (1/3) the total. There is
recent evidence that this ratio is shifting more and more to homes and
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farmsteads. If, then, we adopted 2 plan to usc other revenue 1o substitute
for property tax revenue we would be relieving income producing
properties of approximately two-thirds (2/3) of the load and homeowners
would reccive relief of only one-third (1/3). For example, if the revenue
from a retail sales and use tax were to be dedicated to across-the-board
property (ax relief, we would nzed to know what the “shift” would be.

A 3% sales tax in Oregon, for example, would generate approximately
$100 million per year. Income producing properties would pay about 25%
or $25 million per year in sales taxes. The individual tax payers would pay
the balance of $75 million per year. When these revenues were distributed,
however, fo the various rlasses of property, the homecowners of Oregon
would receive only $33 million a year in property tax relief while income
producing properties would receive $67 million a year in relief. For $25
million paid in sales and use taxes, income producing properties would
receive $67 million in relief, a net gain of some $42 million per year. While
the average tax payer through his purchases would be contributirg $75
million a year, the homeowners would be getting back only £33 million a
year in property tax relief. By any measurement this wouid be an
inequitable and unacceptable proposal for the homeowners of Oregon, and
is a classic example in point of what is meant by a shift in taxation.

The Governor’s plan of using only income producing property as the
source of educational revenue from a statewide property tax is an
innovative and exciting new concept in the field of property tansiion. So
far as I know, no other state has us=d this approach to smooth out ¢he kills
and the valleys of the inherent shifts which inevitably occur when massive
property tax reform is attempted. Let me be clear when | say that no
significant tax reform can be accomglished without some shifts occurring.
But how those shifts are handled, acknowledged and managed is of
primary importance in seeking broad public support for tax reform. The
use of this statewide property tax vehicle may ~ven work to attract
certain industries to Qre3on, since insofar as prop.  taxes are concerned
it will make little differr nce where they locate. As  .iow stands, industry
often locates where p.operty taxes are the cheape~i. The plan calls for the
state to assume all the costs of primary and secondary education thus
eliminating the major need for any so-called equalization formulae. It also
gives to the state the obligation of paying for transportation, school
construction costs and the debt service on those costs. Laudable aims, all!

But let us look at some of the very real problems which occur. As
chairman of the Sub-committee on School Finance of the Legislative
Interim Committee on Taxation, my committee is adopting an attitude of
cautious optimism toward the Governor’s program. And even now we have
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called for exhaustive computer runs that will show the impact of the
program on each schooi disirict within Oregon as well as computer profiles
that will give uy an in<depth analysis of the impact upon all classes of
individual taxpayers from s incomes to the very highest caruings in our
stute. With this data at hand, the legislature will be able 10 more
adequately ascertain what the shif'ts are and where they occur.

For the present. however, we will confine ourselves to problems we see
now. In the interests of time and space let’s take the various points of the
Governor’s program that we have listed previously and comment on them.

1. The statewide foundation program of $869 and S1129 for
elementary and sccondary students respectively.

These figures of $869 and S$1129 were cvidently developed by
computing the actual costs of primary and secondary education across the
state und taking the statistical average of these costs. This means, of
course, that some school districts have costs which are already higher than
the foundation program and sore have educational expenses which are
lower than the governor's proposal. :

This presents two immediate problems: :

A. Will ahe state demand a reduction in the programs of those
Vistricts which exceed the foundation? Or, in the -vent that a program is
devised for an individus] district to offer an enriched program o
education. what wili ve the source of revera fo the enriched program?
Sut~ly, in the light of Serranc, the property tax source couid not be used
to uliow a district 1o have an enriched program over and above that of
another distsici! Or could jt? A recent paper by the Lawyer’s Committee
for Civil Righty Under Law suggests at least ten possible valid bases for
spending different amounts upon different pupils. These ‘arc:

. Level of tax effort of the child’s district
. Inteilectual gifts of the child
. Educational disadvantages
. Age differences
. Curriculum differences
Area cost diffc —es
. Municipal overi
. Transportation nccus
. Compensation for prior econmic dicoriming s
10. Expcrimentation

Vo WY -

D 0o~ G

B. Even more difficult it seems to me is the probiem of the local
school district which is presently spending several hundred doilars per
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pupil less than the foundation program proposed. For example the Salcm
School District, second largest school district in Oregon, is currently
spending S865 per year per high school student. This is $264 less per
student than the proposed $1129 foundation prograin. How do they spend
this “extra™ mui2y when the majority of voters within the district are
satisfied that their present expenditures are already providing an adequate
educationai program? Also, what al* out the economies that are infierent in
a large school over that of a small school? In High Sciool X with 2,000
students, a well equipped and staffed chemistry laboratory can be kept
busy and heavily occupied seven periods a day while in High School Y
with 400 students a similar chemistry lab is used only two periods a day
by relativ.'y few students. Obviously the urit cosll for chemistry is much
less at X than it isat Y.

Let’s consider the following table to illustrate a point. The statistics
were obtained {rom the Oregon State Departinent of Education.

This table illustrates what I term the “Large School System Economy
Factor.” The school districts were chosen completely at random and only
by their relative size. None of the “small” school districts are “special
situation™ ¢iy!victs.

The table .-'::strates the danger in predicating good education on dollars
alone. For example, the largest school districts can offer 70 or 80 electives
to their students; the average size district, maybe 30 or 40 electives, while
the small district can only offer 8 or 10 electives. And yet the larger school
districts can offer these enriched programs at a pupil cost substantially less
than the average or small school district. Surely the number and variety of
elective subjects in a school is as valid a criterion of the enrichment of a
district’s program as is the - ere number of dollars spent per pupil. No one
can reasonably argue that th~ ymall schoo} districts at an average per pupil
cost of §1012 are offering as varied or enriched a prog-am as a’ . the larger
districts at an average cost of only $861 per pupil.

The Governor’s progiam gives us no directive to the solution of this
problem. To say that providing an arbitrary $869 or $1129 per pupil will
bring about *“equal educational opportunity” in Oregon does not square
with the facts. Nor does it appear to square with Serrano.

This “large school economy facior” & . weil as many of the previously
listed ten factors identified by the Lawyers Conunittee are unanswered in
the ‘Governor’s proposed tax program. We cannot at the legislative level
accept an educational finance program that would encourage spending
merely for the sake of spending. Somewhere there must be an incentive for
a local district to praciice economy and restraint while still providing the
best possible educational program. Public funds must not be spent simply
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because the, are available. There must be strict accountability for the use
of these funds. .
2. The ‘state will assume responsibility for the cost of capital

construction and debt service on existing debi.

This will be an extremely difficult concept for the legistature to accept.
Let me share with you some of our problems.

In the first place, the building of the physical plant for a school has a
fnore direct relationship to focal property taxcs than does the educational
program. In other words the fact that a new attractive school plant is built
i a town or a neighborhood has a definite relaticnship to the valuc of
property in that town or neighborhood. It is of little relative valuc to a
property owner in Pertland that a fine new school building is built in
Klamath Falls or vice versa. Conversely. the educational programs of our
school systerns are of statewide importance, because the student educated
in any given city, for example, will likely becorne an adult citizen who
lives in another city of the state (or another state which argues
persuasively for more federal aid to education) and the quality of his
education will bring benefits to the city where he makes his adult home.

This concept could also lead to great “‘pork barrel” problems within the
legistature. Obviously, we couldn’t commence all the needed building
progranis at once, and the problem of who gets what and when could
become a real problem within the legislature. And the possibility of the
executive or legislative branches of government using the school building
program for unfair political advantage is very real. Then there is the
problem of the credit rating of the state. Due to the size of the bonding
program needed to build new schools, the state of Oregon would have to
pledge its wealth as a security for the loans. Only the bonding attorneys
and money lending institutions could tell if the state of Oregon’s bond
rating, presently triple A, wiuld lower significantly, but the chances are it
would. And if it did, all units of government in Oregon might pay
significantly higher interest rates 0:1 their bonds than they do presently.

3. Income producing properties would pay the only property tax going
into the foundation grants for school operations.

One of the problems we encounter here is that cf definitions. It will be
extremely difficult to define incoms producing propertiés. Perhaps the
best approach might be to define statutorily those properties which are
not income producing properties. But even then it will be difficuit. There
are both some obvious and some subtle tax shifts in this portion of the
progra .

Stili, as I stated ecarlier this is one of the salutory new ideas in the
Governor’s program and it will receive exhaustive study.
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4. Employers would contribvute a payroll tax ot one percent.

T:.c Governor’s plan for a payroll tax will result in an obvious shift in
tax burden from those industries which have a large investment in plant
equipment to those which have a relatively high labor cost. One of the
ramifications would seem to be that the so- :lled “clean industries™ such
as cicctronics, insurance companies, certain light manufacturing, ete..
would have an increased tax burden and it may possibly make it more
difficult for these types of industrics to be attracted inte the state. In the
past. both the Governor and most members of the legislaure have stated
this 1o be une of our objectives.

5. A restructuring of the personal Oregon Income Tax graduated scaic
from the present 4 to 10% range to a 4 to 13% range.

This is an attempt to make the Oregon income tax cven more
progressive than it is presently. The income tax in Oregon is quite ¢lastic
already. Consider the fact that even with the inflation and growth ol the
past 1wo decades, Oregon has not raised its income tax since 1957 a:d. in
actuality, we have inadvertently lowered state income taxes several times
withinn that period. This fact is relatively unknown by the general public
and geneilty unappreciated by them.

Oregon will raise about $275 million by means of the graduated income
tax and corporate exicse tax this fiscal year. The Governor's proposal
would increase the total income tax by $136 million a year.

The Governor’s income tax proposal, when consolidated, would result’
fn an increase of approximately 45% in the cffective personal income tax.

At the present time, Oregon ranks approximately third in the nation in
its reliance upon income taxes. An increase of this magnitude in effective
rates would undoubtedly make Oregon No. | in the nation. Whether or
not this would have any effect upon the state’s ability to attract new
industries or to attract industrial executives or professional persons such as
lawyers or health eare personnel, is unknown. What is known beyond
peradventure of any doubt, is that the opponents of the plan will use this
argument heavily,

6. An income tax credit plan to provide relief for renters of homes und
apartments,

No argument here. It is right and just that renters receive tax relief. The
legislative mechanics for providing this relief are not difficult and the
concept must be included in any plun for property tax relief.

7. Personal property taxes including the inventory tax would be
repealed and eliminated.

Embodied in this part of the proposal are some of the great unknowns
of ihe entire proposal. Only a detailed computer analysis will show us
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what the tax shifts are and where they occur, This analvsis is being done
now,

" Consider this: if you eliminate personal property and inventory taxes,
you are relieving them on both the educational portion of the present
property tax as well as on the lecal government portion of those taxes. In
order for cities, counties, ports, haspitals, sewer districts and all other
special service districts to merely maintain their present levels of revenue
they will automztically have to raise their millage rates to compensate for
their loss of revenue from personal property znd inventory taxes! So sone
of the proper - tax relief provided by the plan will be used up before it is
ever received vy the proper * tax payer. And this without helping in any
manner the exeruciating plig. t of our municipalities. counties, and other
local governments. It even exacerbates their problems,

This shift will vary greatly in each district depending on how much
personal property or inventory is in the district. The city of Portland has a
great dea! of inventory and personal property while many other Oregon
communities have relatively little. The potential for an v« zir tax shift is
high between busiresses which have large inventories and high pcrsonal
property obligations and those businesses which have few. Likewise. the
potential for a shift onto the homeowners of Oregon from those same
businesses which have high inventory and personal property values is also
high.

Thus, businesses and industrics which have these high valuations of
personal property and inventory may well bz benciting. more than they
should at the expense of other businesses and the horacawners under the
Governor’s plan.

Hopefully, however, there are solutions to this dilermima. We can give
personal property and inventory a partial exemption, no exemption, or we
can give it full exemption and levy another substit'ite tax on those
portions of the assessed valuations of which we are speaking and thus
achieve equity and not add to the already overwhelming burdens of all
municipal and many county governments.

8. A property tax limitation of 1%% of true casi value on the statewide
property tax on income producing properties used for educational
financing.

The Governor rightfully feels there must be a limitation on the
property tax used for educational purposes. Recall that his proposal asks
for an initial levy of $10.25 per thousand dollarsTCV A 1%% constitutional
limitation would put a ceiling of $12.50 per one thousand doilars TCV.
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To do otherwise would give unlimited license for voters to keep piling
the costs of education on property other than homes and would be unf:
1o all coacerned.

I believe that in general the people do want and will demand this type
of lisnitation on property taxes and Governor McCall is recognizing that
demand. Obvious]y there are 1iiany other ways of imposing a limitation on
property taxcs and the one proposed may n. be the best. bur it docs
recognize the probleni. The mechanics and ni. aces of the limitation are
varied and the matter is being rescarched theroughly by both the exceutive -
aad legisiative branches.

9. Federal revenue sharing will be implemented soon by the Congress
wud Oregon will receive $90 million as its share by the end of fiscal year
1974.75.

This appears 1o be one of the weo! = siusitions of Governor MceCall's

plan. For too long. schools. cil state gowernments have been
promised massive financial aid fro pton, DO T am yet skeprical.

Our federal government ran one of the greatest deficits of all time -
sone $40 billion last year. How can a government that is so far out of
halasiee have anyrliing left over to share with state and toc ¢ governments?
It bugaics the imagination! Perhaps it can happen when the current war
effort ceases and defense spending lessens, but in view of current faets and
the recen:ly renewed offensives of the Viet Nam war, it doesn’t appear

..y to happen soon no matter how much we wish it. It is my opinion
that Oregon must work out its own salvation without relying heavily on
any anticipated munificence {rom our federal government.

If it happens ~fine! Let’s have the machinery set up to accept it and use
it wisely and prudently. But let’s have an Oregon solution ready that will
meet and answer Oregon’s needs now .

Governor McCall anticipates using the entire amount received by the
state from federal revenue sharing from January 1,1972. through June 30.
1975, during the 1973-75 biennial period. As 2 result, while the state is

aeceiving approximately $25 million a year, his program provides for the

use of $45 million per year. Thi: will make it necessary to provide
addijtional unidentified revenuc to continue his program after June 30.
i975. Thus far, to my knowlcdge, neither the Governor nor lis staff have
publicly addressed themselves to this problem.

1 must bring to your attention one other problem that exists. The last
session of the Oregon legislature at long last recogrized that for propery
tax purposes income producing property must be treated differently than
owner occupicd residential property. We passed :ud the Governor signed a
series of bil, which in effect said that the payment of homcowner
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property taxes must be correlated with a person’s aoility to pay. We
appropriated some $40 miilion to pay for the benefits of this act. No
matter what the age of a person, he is cligible for property tax relief if his
income so qualifies him. We have estimated that fully one-third of all
Oregon homeowners can qualify for substantial property tax relief. The
lower the income, the higher the percentage of relief. It is a nationally
unique and innovative plan.

Governor McCall’s proposal calls for the elimination of the funding for
this program and the incorporation of these funds into his own plan.

Many very low income persons throughout Oregon are far betier ofi
under the present plan of property tax relief than they would be with the
Governor’s plan. But especially is this true for these citizens in the city of
Portland.

Portland, due to the problems common to ali major cities, levies
approximately 50% of its total property tax for the support of education
and the other 50% for municipal, county and.special service districts. Most
other arcas of Oregon which do not have the unavoidable municipal
overburden of Portland, levy between 70 and 80% of their property tax
dollar fo: tixe support of education and the balance for all other local
government services. ‘

If homeowner property taxes for educational purposes are climinated.
Portland’s relief will be 50% against a state-wide average of 75% relief for
the balance of the state. Proportionately then, many more of Portland’s
low income property tax payers would be much better off with the
present law conceived by the legislature than they would under the
Governor’s proposed plan. Some of the general fund money designated for
this plan must, in my opinion, remain available to take care of those who
would suffer most if their property taxes were to be raised to a higher level
than they are preszutly paying. We will not know how many millions of
dollars will be needed for this until some time after the April I5th deadline
for application to this program has passed. Other portions of this fund
might be used to restore more equity to the taxpayers of Portland in the
form of additional grants to ti.c model school program.

In ¢. nclusion, let me say that 1 do not wish to appear as an antagonist
to Governor McCall's program. I am not. But in our tri-partite form of
government the legislature is responsible for presenting the solution to _he
public, the ujimate judge and jury. It is an integral part of our system of
checks and balan.es. The Governor is to be commended for his courage
and devotion to duty in proposing a new and unique system for the
financing of education. The legislative duty is also clear; it is to question,
to provide alternatives and to produce solutions, not in a spirit of
unhealthy partisanship but in a spirit of partnership that will provide the
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solutions we necd for the best educational program we can provid=. Tam
confident ihat Governor MeCall shares tkis basic philosophy. | ami further
convinced that th2 enormity and gravity of the situation will demand the
closest possible cooperation between the Giovernor and the legislature.

Whilc the courts through Serrano are demanding equity in school
firancing, parents and ¢oncerned citizens are demanding excellence in the
cducatjional program. And excellence is more than expenditures and
pupil-tcacher ratins; it requires effective measurement of the results of
education and fast corrective steps when weaknesses are found.

it we do not achmeve property tax reform it is inevitable — really only a
matter of time — that the propeity tax will be repealed, if not toially, st
least partiatly. It will be repealed cither by ihe voters who reject the levels
of property tax we must attain to support education or it will be repealed
by people who recogrize that in a changing economy the over-taxation of
one particular form of wealth while allowing other forms of wealth to
escape taxztion is so utterly discriminatory between citizenr 4s to be
torally unacceptable,

The question of *cal control is constantly in, with and under any
discussio of a totally state-financed educational program, It might well be
we will find that once the local schoel boards, {¢achers and administrators
are liberated from the necessity of “selling” opcrational budeets, serial
levies and tax rte increases to the public, that they will be in a better
position to concentrzte their efforts on the iiuc interests of lozal control
~ namely the quality of education that is provided for the children of
their respunsibility.

Education today is a highly explosive bomb, The property tax revoit —
relatively timid up tc this point — may well turn into a property tax
revolution with the resultant chavs that is epdemic with any revolution.

It is a bomb whose ttrength is urknown but by any standard of
measurement it is immens2ly powerful.

Serrano has lit the {use on this bomb, but how long is the fuse? That is
the o aot “will the bomb explode?” but “when will it explode?”

I ¢ the fuse is short, particularly if major property tax reforms are
not initiated and accomplished early in the next session of the legislature.

And that is why our sense of urgency is so great. There are many
questions to ask and to answer, many hard decisions to be made. | am
confident these decisions will be made by a legislature whicly recognizes
the terrihe scriousness of the situation and will rise to meet the greatest
challenge ever presented to it.

We are grateful to the sponsors of this conference for their help in

- bringing this vital matter to the attention of Oregon and for aiding in its

articulation,
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EQUALITY, QUALITY AND HOUSEHOLD CHOICE-AN OREGON
SCHOOLMAN’S REACTION TO CHARLES S, BENSON'S PERSPEC-
TIVES ON SERRANO AND STATE LEGISLATURES

John Edmundson

Oregon prides itself in being pragmatic and progressive in all aspects of
its public life. For example, the Oregon primary election pattern is a
model which may guide the cventual structuring of a national direct
primary, 2 much needed reforn: of our present system for determining the
nominees for our aation’s highest offices. Oregon hzs lead the way
regarding improved gc vernmental practices for income taxation, property
assessment, environmental protection and a host of other important
reforms, '

However, Serrano is causing Oregoniars to face one situation in which
the state has been neither practical nor forward locking. The state system

-for financing public education is a confusing mess which we must now

untangle and knit into a rational and equifable system designed to give
every girl and boy an opportunity for adequate and appropriate schooling.
We must weave a new cloth which covers not only our youth’s schooling,
but also prevides justice and equity for the state’s citizens who pay the
cost of schooling.

State Superintendent of Public Instruction, Dale Pzrnell, stated the
issue- very forcefully in his testimony before the Legislative Interim
Committee on Education last October when he said,

The voter is entirely justified in his confusion. He has been
permitted to believe that Oregon has a uniform system of
financing schools and that this system will result in some equality
of expenditure level and equality of tax effort necessary to main-
tain that expenditure levci. He has further been permitted to
believe that the organization of the schools is efficient from both
an educational and a financial standpoint. The undesirable
financial consequences of Oregon’s district organization have not
been adequately pointed out to the voter. I believe the truth of
the matter is that Oregon is far removed from a uriform system
of school finance and that instead of a single sysiem, we have

89






O

ERIC

Aruitoxt provided by Eic:

several systems that operate in different regions of the state. |
further believe that this means Oregon does nor have a “uniform
svstem of common schools” as called for in the Constitution
tather. it has a non-system,

The purpose of this paper is to translate Professor Bensoa's idess into
the Oregon context and explore the ways in which his suggestions may
help Oregonians re-establish their reputation for pragmatism and pro-
gressiveness in the arena of school finance. This paper will attempt to
convey an Oregon schoolman’s reactions to the Benson proposals and
consider some of their ramifications for the state.

Professor Benson characterizes the system of state-local financing of
schooling as one of the most thoroughly worked out arrangements of

inte;governmental relations in the country. In Oregon this is only partially
truc: there are glaring exceptions.

Under our present laws, three sources constitute a large portion of the
states”, schhool funds: the Basic School Support Fund, the Intermediate
Education District (L.E.D.) Equalization Levy, and the County School

Fund. Each fund is distributed to cffect some degree of cqualization:

howe or, each is distributed by a different method. There is o linited
measure of coordination between the Basic and the County School Fund
distributions. There is no coordination between the Basic and the LE.D.,
distributions and no coordination between the LE.D. Levy and the County
School Fund even though the tax for each is levied over approximately the
same territory., :

The lack of coordination between the equalization features of the Basic
and the 1.ED. Levy leads to the anomaly of some school districts receiving
cqualization funds from the Basic which are in effect redistributed 10
other districts through operation of the I.ED. Levy. The issues raised by
Serrgno will undoubtedly force a restructuring designed to remove this
strange quirk in Oregon’s “non-system.”

The L.ED. Levy is designed to achieve the laudible goal of equalizing
tax burdens for education within the regional boundaries of the
intermediate education districts which generally follow county lines. The
tax-bearing capacities of Oregon’s counties as measured by preperty
wealth per pupil are quite variable. In 1968-69 the true cash value per pupil
in average daily membership attending public schools in grades J-12 ranged
fiom a high of $110)59 in Sherman County to a low of $23,221 in Yamhill
County for a ratio of almost § to ] between the high and low figures. These
wide differenices in the property taxing capacities of counties make tax
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rale cqualization within county regions rather illogical in the face of
Serraito’s requirement that financing of schools must depend upon the
wealth of the state as a whole. Serrano is forcing a rethinking of the
rclationships between state and local governments which hopefully will
have the outcome of changing the effect of state action from serving to
preserve unfair local advantages to one of creating and nurturing equity in
the plan for financing the state school system.

Professor Benson states that, in general. foundation program plans for
financing education depart from the intended ideal in three main
respects. He first notes that the local contribution rate is typically set at a
notably higher level than that which v ould be required to raise the costs
of the four:dation program in the richest district with the result of placing
more of the costs of education cn localities and less on the state. In
Oregon the computational rate for determining state cducationai grants
was close to ten mils in 1969-70. In that same year the otal local millage
levy in the state’s 188 unified districts ranged from a high uf 31.67 to a low
of 4,63 for a high-low ratio of nearly 7 to 1. These data support Professor
Benson’s contention and further serve to emphasize the gross inequity that
exists in the rates of property taxaticn for schools.

The second point Professor Benson makes is that the foundation
program amount is generally far below the actual cost of basic education.
In Oregon the 1970-71 foundation program level was under $500 per pupil;
whereas, the operating cost in the state’s unified districts was typically
double the foundation program amount. In Oregon it is the case that
school districts spend substantially more than the foundation program
amount with the consequence thai poor districts are forced to meet the
extra expenditures at higher tax rates than are necessary in rich districts.

The third defect in foundation program plans specified by Professor
Benson is the practice of giving a fixed, minimum grant per student to all
districts without regard to affluence. In Oregon the flat grant distributior:
in 1970-71 was $128 14 per weighted average daily membership. The amount
available for flat grants represented 81.5 percent of the total amount
available for the foundation program. The allocation uwf the lion’s share of
the state foundation program monies to flat grants is largely attributable
to the political power of the Portland School District which happens to be
above the state average on property wealth per pupil and herce is not
eligible for equalization grants.

In short, Oregon departs from the ideal foundation program in all three
of the ways ennumerated by Professor Benson. These defects combine to
produce the results that prompted the Serrano challenge in essentially the
same fashion in Oregon as in Califomia. Oregon’s poor districts have to

91



O

ERIC

Aruitoxt provided by Eic:

levy taxes at high locul rates to finanre modest school programs. whife
moze aftluent districts enjoy low school 1ax rates and enriched schooi
programs.

Proessor Benson points out that reduction of the number of school
districts by consolidation serves to reduce inter-distri. : differences in local
taxable resources. The process of consolidation is underway in Oregon, but
at an extremely slow rate. As of June, 1968 the number of independent
school districts in Oregon was 367. At the present time this figure has
come down to 345 of which 95 are districts with fewer than 100 pupils.
The puth of consolidation is part of the solution to the fiscal dilemma
facing Oregon’s schools: however, the public preference for local control
by small community units makes consolidation a political basketball which
gots passed around but seldom shot accurately through the hoop.

As ant example, consider Linn County where the Millersburg Ele-
mentary School District with better than $200,000 true cash value per
pupil and a'tax rate under 7 mils is understandably disinterested in joining
with nearby Lakeview Elementary School District which has less than ane
fourth the property wealth per pupil and a tax rate clos: 1 mils. Surely
the large manufacturing plants in the Millersburg School District con-
tribute to the economic well being of most of Linn County and adjoining
Benton County and probably the entire state. Statewide uniform taxation
of income producing property for schools would seem to be a natural
solution to the property wealth imbalances that exist in Oregon.

Citizens concerned about the financial support of schools in Oregon
have through the years worked for the goal of 50 percent state support.
Althhoagh sincere and hardworking in our efforts to achieve this long
sought goal, we have been noteably unsuccessful in achieving it or even in
moving toward a 50 percent state funding in recent years. According to
the National Education Association’s Research Division statistics, Oregon
has declined in the estimated percent of revenue receipts for public
elementary and secondary schools coming from the state government from
26.6 percent in 1964-65 t0 19.6 percent in 1970-71, placing our stzte
fourth from last among the states on this index of state level of fiscal
support for schools. It is rather ironic that we are now seriously
considering proposals for 100 percent funding of schools from state
sources. Obviously a minor tune-up of the foundation program will not
correct the rattle in our state school finauce program’s motor — a major
overhaul is needed. Professor Benson’s conclusion that reform of the

foundation program plan is an unlikely prospect is clearly relevant to
Oregon’s situation. :
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The district power equalizing concept described by Professor Bensou
holds a great deal of promise as a means for restructurirg Oregon’s school
finance plan. The basic premisc of power equalization is that equal efforts
in behalfl of school support should generaie equal resources. This basic
prenisc is equity oriented. but there are certain questions which must be
answered when considering power equalization.

First, what is the appropriate measure of effort? In Oregon the cffart
index has been the property tax rate. Under this index it would appear
that property rich districts are making a relazively lesser effort in behalf of
schools. However, in Oregon the so-called “rich™ districts are mainly in the
sparsely populated eastern portion of the state. Althcugh property wealth
per capita is high, personal income wealth is gencrally low. The result is
that property taxes, though levied at relatively lower rates. are paid out of
scarce dollars whose marginal utility for subsistance needs is in all
likelihood substantially greater than that of the personal income spent on
school taxes in the more heavily populated regions of the state which
typically have greater per capita personal income wealtl;.

The question of effort index immediately gives rise to a second and
related question, what is the appropriate measure of wealth? Professor
Benson proposes that average income in school districts might serve as the
measure of local wealth in the power equalizing formula. Income wealth is
variable among regions, but not nearly so variable as property wealth, [t
was carlier noted that there is better than a 4 to | ratio between the high
and low counties of Oregon on the per capita property we:th measure.
The high-low ratio among the state’s counties on the personal income
wealth measure is just under 2 to 1. This lower level of varixbility makes
the income measure of wealth a preferable standard.

Professor Benson has offered a second possibility for messurirg local
wealth. He suggests splitting the property tax role by taxing industyial and
commercial properties on a statewide basis while leaving only residential
property as the measure of local wealth. This suggestion merits carefui
study for several reasons. :

The residential component of property wealth has the strongest
relationship with the existence of pupils in comparison to the relationships
of commercial, farm, industrial, personal, miscellaneous real, and utility
components of property wealth to the presence of school age children.
That is, homes and students are found in close proximity. The demand for
educational services expressed in terms of pupil population has a direct
relationship to the residential component of property wealth. However,
the exact nature of the relationship needs to be determined. What are the
patterns in residential property wealth and the incidence of pupils in the
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school districts se.oss the state? What is the residential property wealth
per pupl? What is the range of values in this variable? Yhese and o host of
other questions need 10 be answered.

Another reason for considering residential property separatel fiom
non-residential property for school fuance purposes is that there would
appear to be a strong possibility that residential propeity wealth and
personal income wealth are closely related. It seems reasonable 1o expect
to find that regions of high personal income are also regions of high
residential property wealth. Well-to-do citizens may be expected te devore
surplus dolurs to the acquisition of premium housing. If this is truc. then
residential pronerty could serve as an excellent proxy for the personal
income measure of local wealth. This supposition needs to be checked,

A third reason for looking at resi-tential property separately stems from
the traditional way in which the total requirement for funding local
schools has been met. Over the years, the amount available [lom pon-local
sources lias been summed, then the tocal distrier determines and raises
what is required to meet the balance needed for the [ocal educational
program. Our present crisis in school finance derives largely from the fact
that the balance to be raised by local effort has come to be the major
portion of the total requirement. The funding gap has become a chasm.

Under a piogram of substantially increased levels of state support. the
tradition. of local contribution and commitment to providing the balance
for meeting the nezd for funds could be preserved by allowing for limited
local option taxation of only residential property. The puwer cqualizing
mecianism could be utilized to insure that equal funding yiclds would
oceur in schoot districts with unequal residential property wealth per pupil
but 2quul exertion of tax effort as measured by the tax rate voted on
residences by the local clectorate. Public preferences for improvements in
school programs beyond that provided by the state’s contribution for
fundamental education can be clearly and directly expressed through lozal
electivas on “leeway funds.” In this instance, the benefit principie of
equ:.. in taxation applies in the sense that communities which desire un
enri-~ed school program could choose those henzfits at their own expense
as the.r preference over other pubac or privc  ods and services,

In sum, the combination of state sup, . derived from income tax
and other state revenues, a new statewide uniform property tax on all
non-residential property and a limited local option tax on residential
property with equalized yield for equal effort would seem to be a viable
alternative which would satisfy Serrano’s requirement that schools be
financed by the wealth of the state as a whole and at the same time would

94



O

ERIC

Aruitoxt provided by Eic:

preserve an element of iocal contribution, commitment and control.
Professor Benson's ideas support this approach.

The use of locally voted taxes on residential property would seem to
serve the cause of household choice without going the fult voucher route.
The idea of family power equalization is intriguing, but it is an idea whose
time has not yet come in Oregon. Large portions of the siate are sparsely
settled. Direct payments to consumers for purchasing educational services
simply is not practical where there are not enough pupils to enable setting
up even one fully comprehensive educational program, let alone contpeting
programs.

One variation on the voucher plan which might be worth exploring is
the use of direct payments to parents of pre-school youngsters for the
purchase of kindergarten instructional services. Public kindergartens are
generally non-existent in Oregon. Pre-school educational experiences are
mainly provided through private enterprise in the open market to those
families that can pay the price. It would seem rcasonabie to use an income
test to determine eligibility for kindergarten vouchers, Although ob-
jections could be raised to a welfare approach to early childhoed
education and also to the hazard of hucksterism by nursery school
entreprencurs. the present arrangement in which kids get Kindergarten
only if their parents can afford it does not serve equality of opportunity
very well.

Professor Benson examines the concept of full state funding in his
paper in terms of the basis under which nionies might be allocated to
school districts. He discusses zistrict wealth and educational needs as two
possible criteria of determinution. A schoolman, by the very nature of his
calling, necessarily must favor the needs basis. The axioms that apply are:
school funds should be raised according to the ability to pay school taxes
and, school fuads should be allocated according to students’ need for
educational services. Both concepts, ability to pay and educational needs,
are heavily loaded with qualitative and subjective judgments. But, just as
cconomists are improving their skills in objectively determining tax paying
ability, so also are educators improving their expertise in determining
educatinnal nceds. Tests and cther measures have a long way to go, but
they are get.ing better. '

Professor Benson expresses the view that Serrano will lead to a
dampening in the rete of advance of educational spending. The general
public doubtiessly will heave a sigh of relief if this prediction of a final
blunting of educators’ seemingly insatiable lust for more school money
does, in fact, come true. Actually schoolmen will welcome an end to the
acceleration of school costy, if Serraio also leads to an assurance of funds
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for basic education without annuzl multiple referenda on whether to huve
schael or not. With basic funding assured. program priorities can be fuced
and deeided rationally. The hend 10 moun. survival pauern could be
broken and educators would at 1ast be able to determine with their patrons
what is to be done in the schools and then deliver on their promises.
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AFTERNOON DISCUSSION PERIOD

Member of the Audience: Within tie context of the Serrano decision
and the solution that is likely 10 ba forthcoming., what do you see in the
way of change in the governance of the schools in America?

Professor Benson: Simply because 1've seen a full state funding proposal
being developed; let me comment and then, of course, anvone else up here
is welcome to comment.

There are two propusels for change in school governance vader the full
state funding proposal, but first allow me to nake clear that lecal school
boards would remain in exisience. They would still have the power and
duties centering on the question of hiring teachers or at least of
determining the cligibility of teachers to work in given districts and
regulating promotion.

That's just the background. One proposal that the Fleischmann
Commission of New York State is making is that the individual school
become more of a decision unit in itself. That is. Fleischmann says that
when one speaks of local control of schools he interprets that literally and
he says what people are interested in realiy is what happens in the school
and not in this collectivity of the district so much. Now How is this to
work? Well, frankly this part of the report is still being written. The idea is
that there is something called a school family: the problem is defining who
is in it. Obviously the teachers are in it. obviously the principals are ir it
parents, maybe students, maybe people who live in the neighborhood who
have some interest in it, so there is a school family which shouid have
increased powers. If you’re in a unionized sityation if's hard to say that
the school has final authority on all teachers that work in it, teachers move
around by seniority. The school can choose between newly hired teachers.
The board can say, “Now here’s the list of teachers we think are eligible to
teach in this district,” then they get the sctv2!s to try o bid for particular
ones of those. They could be a part of th~ schoo! budget that could bhe
handled in the single school, they would lite to think that cach teacher
had a sum of money to spend in his classroom, this sort of thing, So that’s
the idea of the local school as the decision unit that's now being built up.
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The second proposal is that of the increased role of regionai education
covernment and the offering of services to school districts. schouls and
students individually only as o desired basis. Now the idea is that the
regional authorities have certain services mandated, those tor the most
extremely handicapped. very expensive technical education programs. cIc.
These programs the schools have 1o provide to however nany want (o
come. But the ides is the district superintendent has a sort of catalog. like
a university catalog, and this it circulated in the schools where students
want these specialized courses and it enough students want any of them
they offer it. Now if the regional superintendent wanis to have a bigger
operation then he ¢an get a bigger operation by appealing to his clientele.
s0 in a serse and under some controls, this introduces  bit of competition
within the public section. But the guestion of how mu.h time the regional
authority can infringe on the time of the school district. whether all the
extra services have to be after school or weekends, that's still being worked
on.

Now the only other picce that can sort of tie this whole thing together.
between the state and localities and so on, is the idea that there should be
a school by school accountability system where periodically one raiscs
(uestions in the individual schools specifically about. but not limited to.
their budgets: questions such as truancy rates, teacher iurnover. and
simply colleeting opinions about what the people involved think about the
place  Another question asked by clients may be: what happens to
students after they leave the school. If it's an clementary schoo! how do
they fare in junior high school and so on,

Senator Boe: Just briefly one of the problems that we face so far as the
controls of education are concerned, local controls, siate controls. is this:
if we 1o to a system of 100% state financing, there is no way that I can sc¢
at this time that we can allow the scheol boards, the local school boards.
to set salaries. In Oregon there is a constitutional prohibition against any
kind of deficit spending. For a dollar spent there must be a dollar in the
bank. There is ne way we can obligate oursclves tc pick up the cost of
cducation and then turn it over to 350-360 school districts and say now
negotizte your salaries. We must come to the point. I believe, where cither
a statewide central authority designated by the legislature or the legislature
itself has to grab the bull by the horns and look him in the eye and say this
is the way we are going to set minimum teacher salaries on a stalewide
basis.

if you grant that premise, then the next premise comes. You say then
the state has to be able to say how many of what different teacher subject
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areas are going to have. so one school doesn’t load up on vne group. There
are other ramifications. But untii or unless we come to 3 position that we
can say that the state is taking 1007 of the financing of educution. then |
think we are going to have to leave the salary a variable with the local
school bourd. If the state assumes 1005 of the financing of education
some things may well be different.

The legislature for better or for worse is more insulated against the
public than are local school board members. There are economic sanctions
being taken against board members because they take unpopular pusitions
with regard 1o teachers. There are sanctions being put on teachers because
they get the school boards upset. And we have this situation in Qregon. in
every state for that matter. of the rising militancy of teachers for their
owrn economic interests and in a free anterprise cconomy | can’t »hiect to
a group lobbying and working for beiter wages but | do say that il we
come to 1007% state financing the salary seiting function must reside with
the legislature or a group designated by the legislature on a statewide basis.

Professor Coons: To leave some responsibility to the consuming unit for
payment for the service, for education, may not always be a bad thing! it
may be one source of variety that is, in the sense that you require the
consuming unit. the school or the district. te provide a substantial part of
the revenue ~ you put a natural brake on its otherwisc gluttonous appetite
for spending. And it's the same if you go through a voucher system for
families ard give them a choice as to how much is going to be spent. a
choice about the size of the voucher. It's only by requiring them to make a

substantial sacrifice and having it fairly graded, and sensibly grad=d. that
you pui a restraint on their appetite at some level for spending.

Now with respect to the governance issug, one might add that you can
imagine a system thai we haven't talked about in which the state would
shorten the normal or average school experience in public financed
education, homogenize it around the state, make it a three hours a day,
morning experience, something like that, with the essentials provided by
the state utterly uniform at a reasonably high level and then give the
poorer chiidren, or by some definition the educationally disadvantaged
school, stamps with wvhich to purchase a wide range of approved
educational experiences or goods and let the rich, as they would and as
they do, add to the publicly provided expericrice with the kind of piano
lessons that you provide for your children and as I would. Let the poor
now share in that form of governance, that is, that varicty of experience
that they don’t have access to,
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Professor Frohnmayer: 1 should be out there because | have a question for
the punel toos that is. the question of consiitutional standard of fiscul
neatrghity. BOothat is a constivutional standard, can you think of tests by
which it is measured? Putting aside all of my remarks from this morning,
assuming Serrano wer the law. how doces one tell, if he is a state legislaior.
whether or not the scheme which he has adopted is constitutional? If fiscal
neutrality s the test, what are the indices of {iscal neutrality? Is this a
problem to worry about cr am 1 holding up a straw man? | don't really
know.

Professer Coons: Well, the nice thing about the existing system is tha it
is obviously in violation of that standard. That is to say, cie knows that
whatever the future might produce in the way of sophistication we do not
have 1o face that issue immediately. I would think that insofar as the state
responded 1o 4 Serrano kind of decree with a reshuftling of the property
tux base, or ta put it another way, insofar as one is dealing with an
arithmetical equation provides by the system itself, there is no great
difficulty in determining whether or not the standard is met. 't is easy to
do so now because the very statutory structure of education decrees that
spending shall ke a function of wealth. It is structural, it is a discrimination
mechine on the face of it.

Now. let me give you an example from a somewhat different world. 1If
you iooked at the University of California you might say that the
University of California violates the Serrano norm because it has a large
number of iniddle class and upper middle class children, children of
wealthy families who come there and there is a de facto discriminatian by
wealth. You ask. now why are they there, why aren't the poor kids there,
what kind o. mplaint do they have? It's a very subtle kind of complaint,
if any. It may be that higher cducation, such as the University of
California, may in many subtle ways vioiate the norm. But there is nothing
in Serrano which requires the court to dive into that maelstrom of
problems. so long as the state is not on the face of the system engaged in
that kind of discrimination,

Somewhere between the present system and the total de facro, if you

w¥l, kind of discrimination in the University of California, liec the

community coilege: there is no compulsion to attend school. and there is
perhaps a larger measure of non-property tax input, but there is still a
geographical base and property tax attached to it, I think that probably
the community rollege, so funded, violates the norm because I don’t think
that the norm depends upon compulsory attendance. But again it is easy
to sce that there is wealth discrimination, it’s a matter of arithmetic and so
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leng as the state depends upon a system in which the diserimination is
structural the court has 4 very clear standard.

Now whether the state wants t¢ go bevond that Vhave no idea. I would
not stiongly urge it to go bevend that and | don™t think therc’s any
necessity. The important effect ol Serrano 15 to get the legisliture to give
the bedrock re-examination and that's all the turther you have 1o 20 to get
them to tear up the old system and begin with something new.

Professor Benson: I am cemplimented 1o think that 1 can comment on
the constitutional question. The New York rule is this: yvou have more
education financed by statewide tax systen: and mosiey is distributed on
the principle of equal dollar: per student ex<ept where a departure can be
justified for some educational rcasen. Now | like to think that the
educational reason vin be defined: more money for the handicapped, that
sort of thing. I think in higher ec:cation there could be a problem. It's
plain that public expenditure, not private, but public expenditure is
strongiy a function of the grades a student gets in high school and the
range runs from semething like $5000 on the aveizge for A students down
to something like $800 for C students. And | think one needs to approach
this without violating notions of equality in the educational institution.
It's a quality of demand selectivity. If 1 think we really wanted to go far
on z more ideal income distribution system one might arrange it so the C
students gained some compensation for the fact that in 2 way they are
being discriminated against in higher edu<ation expenditures.

Professor Frohnmayer: Let me follow that up with a2 point which
Professor Coons may wish to address. Assume that twe schocl districts arc
each given $1000 under the MeCall plan. 1t is obvious that the special costs
peculiar to a given district may vary erormously so that the net amount of
dollar expenditure allocable to per pupil classroom hours will be far
froni uniform, even with an identical gross per pupil state subsidy. The
question is whether it matters that part or all of the state subsidy goes for
capital costs or busing expense or higher than average debt service for a

_newly constructed high school? Obviously a number of faciors atfect

costs; | named five this moming, and Senator Boe articvlated ten variables
suggested by the Lawyer’s Committee for Civil Rights. My question then is
whether the particular objects of expenditure in a district are relevant
constitutionally, and whether all of them are permissible constitutionally?
Is the constitutional stardard required to take into account those Kinds of
things which depend on these difference variables? Otherwise, measured
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by classroom hour input (or other index of educational “quality™) the
blanket state financial allocation still results in substantial variations
among districts in the amount of money which actually serves to benefit
the individual pupil in the classroom. What is the constitutional respouse
to that?

Professor Benson: | would like to say one more thing first. In practice the
notion is that the, say $300, would be treated as a categorical item. What
he's doing is trying to assure equal dollars in the instructional budget.
meaning teachers essentially. And then having this other added on. Now
pussibly if you feel it’s an educational reason, one could put in money for
disadvantaged students. i

Now one thing that hasn’t been discussed. Even if that SI000 is just for
the instructional budget and there are none of the abstractions you've just
described, it’s possible that the prices of educational services will vary
geographically and frankly there is no measure of that; just as there is no
measure of how much money is required to produce a certain amount of
change in learning in child X.

Professor Frohnmayer: The problem which still cosicerns me is the judicial
standards by which all of these complex matters of expenditure variation
are to be evaluated. Are we still in the “‘super-rationality” test, or need the
state only show some legitimate state interest in the expenditure variations
under the old equal protection test?

Professor Coons: Well, first of all Serrano doesn’t make the world perfect.
One might hypothesize a state in which one might like to educate only the
gifted. And what would you say about that? Is education then a function
of wealth? The state says we’re going to take the smartest kids, the best

“looking, or the most intelligent looking children and educate them because

we don’t have enough to go around and what we really need is an elite
which will provide the brains to run our technological system and the rest
we can feed and keep warm and happy and the smart kids will take caie of
them. Well that doesn’t violate Serrano. It may violate a lot of other
things, however, that you may feel strongly about. But what Serrano says,
and simply, is whatever you do, don’t do it according to wealth. So then it
matters how you define wealth. Now it may be that the cost of
transportation to a sparsely populated school district is something which
in realistic terms we could speak of as the difference in wealth. That is,
that for children living in such a district to get to whatever educational
experience they’re going to have is a charge upon somebody. You can’t get
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to that education and enjoy its QUality unless you have removed the
burden of the physical distance. ANd so it is realistic in ecOnomic terms to
speak of that as wealth, But then the question becomes. is it sufficiently
clear; and Professor Frohnmayer’s problem about the clarity of the
standard becomes very important. Yoy say» Well can g court fool around
with that kind of economic difference? Sure it's a wealth difference. any
cconomist will say it’s a wealth difference, but can you show it to the
satisfaction of the court, can it enforge it clearly? The answer js, | think,
yes in the case of transportation COsts. Therc you cap tell what it costs.
You've got contracts, you’ve got diStance, you've got gas and so on and
that’s fairly easy. But the hard qUCstions SUCh as municipal overburden,
how do you measure what the wealth difference is for Portland as opposed
to Eugene? I don’t know and nobOdy knoWs and that's why the court
won’t get into it. [ think they’” Simply Say: sorry that js judicially
unmanageable; we've done the best we could with the obvious kinds of
differences in wealth that the state jiself has created in this Kind of
discrimination machine that it has defined and that’s where we stop; we
can’t do everything and we’ve don¢ that,

Member of the Audience: I'd 1iké to direct a question that 1 think is
relevant to Mr. Boe’s statement. It Seems very relevant to ask what will
happen when someone decides to test whether the Serrano case will not
hold good under county and city financing. It you have to change the tax
base in order to raise the money fof schools I'm sure you’ll have to change
the methods we use to raise money fOr the counties and cities.

Senator Boe: I would disagree with Your premise first of all. I don’t think
the case said that you can’t use proPerty taxes for anything that you want
to use them for and that the legislature decrees, It only says that wealth
cannot be a factor.

When I first heard about Serra"0, the obVious Question came to my
mind: will Serrano be applied then to city governmen'ts or county
governments? My city only spends §$30 per person per year for city
services and Eugene spends $47. Is that not also economic discrimination
as defined by Serrano? 1 suggested, and | think Professor Coons said also,
that it does not involve that. To M€ there is a relationship between city
services and county services and what my PToperty has @ just reason to
bear, because the services improveé and protect the property. In my
opinion, educational services are not Telated tO property, or not as closely
related to property.
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Member of the Audience: H the standard of the court ir Serrano was that
quality education is not based on wealth then how could the court allow
any kind of local finaneing over and above the amount of sfate financing?
There would be a clear correlation between the amount of ...sessed value
in a district and ability for and willingness of the taxpayers in that district
to exceed the state allotment and therefore we’re back in the same
position where the quality of the education is based upon the wealth of
the district,

Professor Benson: If 1 could rephrase that just a little bit, the district
power cqualizing scheme carries the idea that any two school districts that
have the same level of tax rate spend the same number of dollars per
student. As I understand your comment, take two districts one with rich
households and one with poor households: now even though two districts
have had their local tax bases equalized made eqQual in a fiscal capacity,
you're saying that the district with rich households would be more willing
to exceed itself because they’re more interested in education than the rest

of us. I'll also put it this way: once one changes the game the richer
households will resume leadership in education spending. That’s the way 1
see it. Jack Coons sees it differently. As I understand his argument,
because it’s been the poor districts in the past that have been willing to tax
themselves at higher rates, they’ve gotten accustomed to that and are going
to seize this opportunity they have to move themselves ahead. If my point
of view on this is correct then I think it is difficult to satisfy Serrano
except under full state funding. Professor Coons what do you say?

Professor Coons: I don’t know how people will behave if you equalize
their tax capacities by districts but do not take into account their personal
incomes which we don’t really know. There certainly is some difference in
cconomic theory. One would think that there would be a difference which
would be income specific with respect to voting behavior. On the other
hand, the social information that we have about the attitudes of the poor
may suggest something else, if it suggests anything, we really don’t know.

People like Allen Wilson, Coleman and others who have studied the
attitudes of the poor toward education report that it is higher in their scale
of values than that of the rich. They report that the poor see education in
fact in an unrealistically promising way. They seem to be likely to make
almost too much sacrifice for education, that they will overvalue it. Well.
I'm exaggerating a little because there isn’t an awful lot of evidence. We
don’t know because they’ve never had a chance to tell us. They now go to
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their neighborhood school and they are assigned there and haven’t much
to say about it so they don't get very vocal about this particular problem,
But it would be very interesting to me to see how districts which had large
low income populations would in fact behave if they were given the
opportunity to respond to a power equalizing system.

Now remember this morning when I gave my example 1 uscd the
property tax but I didn’t say that I thought the property tax was the best
way to run the system. I said that I thought a local income tax would be
best, and precisely for that reason, because it is a properly progressive tax
and it would put the rich and poor families into a truly equalized situation
where voters would all stand roughly in the same position with the same
stakes. And so the price of education would be the same for everybody in
a more realistic way. And so I think power equalizing based on a local
income tax, a surtax locally chosen, might take care of the problems
described by Professor Benson.

Professor Benson: 1 would think you could go a long way with the
problems that I have with it. We must be talking about a piggyback tax. |
mean you can’t administer an income tax in the size that local
governments and school districts are. Now you can piggyback either on the
state or federal returns if you’ve got official cooperation. But to me a
piggyback tax is not often one you have room to maneuver and reach. Not
as much as property tax. So I say, establish a tax where you can have some
local variations. To me an income tax is just another route back to full
state funding.

Member of the Audience: Are you basing this tax on a district basis ot
family basis?

Professor Coons: I prefer family, but district will do it. Suppose we get
real equality of capacity. Suppose that we hypothesize a system in which
districts are. really equal in a sense that economists would all agree on.
Then you say you really get down to the crunch because you say there’s
something wrong about a system which permits voters in one district to
treat their children differently from voters in another district. That’s what
you’re saying, right, that’s what you’re asking?

Member of the Audience: The court didn’t use the word quantity, it used
the word quality.

Professor Coons: Right. Okay now the response of the Sermano style
enthusiast is that you have a dilemma. On the one hand, you say that it’s
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bad for the children in District A that the voters voted against a
Kindergarten, But then you've got to be willing to accept the vote of the
entire state against kindergartens in your system. You've got to be willing
to say that if the legislature says no kindergartens here you're not going to
let District B make an additional sacrifice and have a kindergarten. You
can’t have it both ways: ure you going to depend upon the local political
entity to make a variety of decisions some of which you will disapprove,
or dre you going to ge to the state level to have decisions made on a mass.
homogencous basis? In that case you run the same risks of disapproval, bu
you have only one political option, that's to go to the center and if’ you
haven't got the power to move the center then you don’t move at all
anywhere,

Member of the Audience: What I'm in effect asking is: is that not what
we're left with it you truly Tollow the dictates that the quality education is
not going to be dependent on wealth? If you want the district to have
options, the propensity to spend in behalf of these additivnal programs
will be greater among those districts with larger incomes than in those
districts that have lower incomes.

Professor Coons: How do you know? It raay be that rich Hungarians do
not like education as much as lower class Jews. Let’s consider the Amish
for example, the people who may have cultural differences which relate to
schools, their feeling toward education. You can’t say we won't let you
feel that way, you've got to value education the way the state legislature
values it and so we’re going to say you’ve got to spend $1500 no more. no
less; you can’t have a kindergarten even though you're willing to work for
it at the same level as cverybody clse. Okay, I respect that judgment, it'sa
judgment that may in the end prove to be advantageous for a lot of
reasons. It’s just not my judgment. [ like to sec people have an
opportunity to be different.

Professor Benson: I have just one more point I would like to make.

If you have full state funding what you are doing may be satisfying in
your strict determination but you by no means are getting equal cducation
because what the rich families will do is simply supplement in private
sectors, provide more tutoring for example, and instead of the rich family
buying music and ballet and so on, on the side they’ll begin to buy
mathematics, English, etc. Now that is a kind of loophole of full state
funding. And I think we have to have loopholes so we won't kill each
other. But the argument between Professor Coons and me is whether you
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want your incquities within the public sector or vutside. and if [ had to
say one or the other I would say on the outside.

Member of the Audience: Is there any cvidence that Serrano decisions are
stimulating any real look at the assumptions of what constitutes equality
education?

Professor Bemson: There’s a body called the National Institute of
Education, which the President proposed be established and because of his
concern that we had to know the information about how much money it
took to do what in cducation. Now ir the meantime the President has
decided that spending $300 for a minority student does the job so we
don't have to worry about busing anymore. Somehow he found out this
information before the National Institutc of Education even got its
money! But seriously, education research is not in good state, but it’s not
quite dead either.

Member of the Audience: What about the variability of expenditure within
the schools?

Professor Benson: The recommendations of the New York Commission do
propose that the extra funds for educationally disadvantaged get to the
schoolhouse. Now cxcept for this school accountability idea which 1
mentioned carlier it is not proposed that within the schoolhouse one try to
regulate that money is spent only on the threc-quarters of the students
who are ‘disadvantaged and none at all on the quarter who are not
disadvantaged. The school becomes the accounting unit and intra-district
expenditure differentials ought to .be controfled. Now this is not
inconsistent with the idea that once the money gets to the school the
school itself has something to say about how it’s being spent. So as to the
final question, what is the intra-school distribution of expenditure from
student to student, the Fleischmann Commission would say that is
substantially a school judgment.

Mr. Munn: Let me just respond about the Gavernor’s program. The only
statement in the Governor’s speech was a statement on a flat grant for
grammar school and one figure for the grammar school and one figure for
high school students. Tke Governor has since announced threc committees
that he's appointing; one would deal with the distribution problem and I
suspect that the committce and the legislature will greatly change this
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simple Tat grunt program to possibly deal with the type of question you've
raised but there’s no assurance of it now.

Member of the Audience: Here’s a problem we have. We found that in
School District One, which is a school district in Portland, as one moves
down the socio-cconomic ladder you find that the achievement levels of
children in various schools in District One lower. 1°d like to know il there
is a process to explain why this is so.

Senator Boe: The problem of the various levels of achicvement which are

‘important in School District One are also existent, to perhaps a lesser

degree 1 would imagine, in almost every school district in Oregon. We have
achievers and we have non-achievers and we have ethnic differences and all
the rest of differences. The Governor's proposal of course does not cover
this consideration, the problems that you're referring to. Obviously. in this
case that you're referring to, money probably is the key lactor in the-
thing. I don't accept the premise that there is a one to one correlation
between mouney and a good education. Again, if you will vecal! the
statistics, your school district has a much lower operating cost per pupil
than a small school district and yet you have much more variety in your
district than any of the small school districts in Oregon. I think here it’s a
mat-er of money, and where you get it and how you get it is scmething
that the legislature and the federal government are going to have to take
responsibility for,

Mr. Kirkpatrick: Both this question and the comments just mude are
pertinent to a more general evaluation of the relationship between money
and ecducational quality. Some people have suggested, and I think the
Coleman report made some suggestions along this line, that the cultural
background, th:: intellectual level of fellow students is really maybe the
most fundamental factor as far as educational quality goes. We have
observed in Legal Aid the situation in the type schools that the poor go to.
It mukes our attorneys realize that children of welfare mothers tend to go
to school with children of other welfare mcthers, educationally disad-
vantaged tend to go to school with the educationally disadvantaged.
culturally deprived tend to go to schooi with the other children who are
culturally deprived, whereas out in the suburbs the children of professional.
people and the intellectual tend to ge to school with children of other
professionals. This problem may be even more controvérsial than shifting
taxes. When you start shifting the neighborhood residential patterns and
busing to distribute the educationally disadvantaged to other parts of the
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sextem o Keep them from being concentrated in one schiool, this may be
even moee controversial than school financing. Yet that type of shifting,
setling poople who are culturally and educationally disadvantaged in some
Wy exposied more to people who aren’t and have a higher level of family
fackgrowsd, this may be a more important factor to providing true
equality f educational opportunity to a disadvantaged student than
faving him get $900 a year instead of 800, or $1000 a year instead of
KR

Member of the Audierze: This “vord “wealth™ ., what is wealth? How can
wom define wearth? If { may give this illustration: instead of taxing my
@ ome producing property, why don't 'you tax the income 1 receive from
i prope-ty? If it dwesn't produce income, then don't tax it. and
wharnever 1o receive income, tax it then,

Mr. Edmuisdson: | taink that it has been mentioned by Professor Coons
thi ! a betier base of deterrmining taxable wealth is income. The reason we
tali abou property s nwch a we do is that that js a large part ol the
pressent system, and that fneing thie case we hove to work with it and try to
improve dit. A greater improvement is to consider taxable wealth 10 be
basscally ir-ome wealth, so again. in a word. yes, If you can go out and get
the majoricy of Oregon voters to raise the 536 million they need for
cducation by increasimg the income tax rates from 4 to 14 percent to 10 to
20 percen: - hen the answer is yes. Politically, that’s impossible. | just don't
think you ci.n get the average Oregonian to agre= on that kind of shift.

Mr. Mumn: Let me give you one illustration of how the Governor's
program wy_..d work in its simplest application. Let’s take your $100,000
picce of property here. Now tme Governor’s program calls for income
producimg oroperties to pay $10.35 per $1000 true cash vaiuc for purposes
of education. Let's say that your property is in a 3% tax district: presently
your prope-ty taxes are 3% ol "he true cash value, or $3000. Under the
Gavernor's program jyust for education this picce of property then will be
assessed SLO25 for the purposes f school. Now'if we assume that in your
school disti! et all the rest of the " cal government services are 25%: 25% of
your present property tax is $750 so for {cal government services you

uld udd €75 (o the property tax and y'ou would come out with a total
i, re of 8177 3 i property taxes as 1, ainst your present $3000. Now, if you
tigve a payre | o them your 1% pyroll tax wouid be on top of that. But in
3 case, wherrs your payrell i . probably limited or very scasonal, you
c6id stand 1o guin atmost e §oerence between $1775 and $3000.
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Member of the Audieice: 1'd like to know whatever happened to Johnny
Serrano.

Professor Coons: Iis father actually moved to a rich school district! It's
very strange. it’s too good to be true really, but it’s true. Johnny Serrano
turns out to be a very smart kid and his school principal took the father
aside and said you really ought to get this kid out of here. We've got such
lousy schools in wherever it was he was at, I think it was Whittier ...no.
that’s the President’s old home ..but anyway, well maybe that's where he
moved to, [don’t know. But he's well and prospering.

Professor Benson: The moral is take advantage of the inequality while
we've still got it!
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Appendix A

A First Appraisal of Serrana ¥

Jahn {L, Coons, Wm, II, Clune, 11 and
Stephein 1. Sugannan

A host of Iega! and related issues have been posed
by therecent decisionr in Servano v. Priests) aselective
scanning of these issues, in an attempt to ascertain
theirimportance and likely irapact. is now necessary.
In Serrano the Supreme Court of California held that
to the extent existing ditferences in spending among
school districts are caused by diflerences in wealkh,?
the present scheme for financing public sehonls in
California violates federal and state equal protection
guarantees. The court further held that although
sghool finance mechanisms niay differ along many
dimensions, they must respeet one proseription: the
quality of public education, at least as measured by
spending per pupil, may not be a function of wealth
other than the wealth of the state as a whole.?

Redundancy may be hielpfui here. One restatement
of the court’s holding is that Serrano requires of the
state a fiscal newrrality ;inong those agencies it creates
and empewers to make different choices regarding
educational spending. Another paraphrase would be
that, 1o the extent the statc allows quantities of pi Ylic
education to be yought by local units (whether
counties, school districts, schools, or familics), unit
wealth must not be allowed to affect the quantity
purchas.:i. Since, as things statd, local taxable wealth
per pur dis a major determinant of public school
spencing in almost all states. Serrano is significant;
insofar as fiscal neutrality is not an elementary or
unambiguous concep:, the meaning of Serrano remain
obscurc. Speculation about its carecr is worthwhile
if risky.

There arc 2lready signs of the decision's legal
vitality in addition o the untutured (and undeserved)
hosannas of property tax vigilantes and political *
opportunists. The holding has been approved and
applied to the Minacsota financing system in a declar-
atory judpment by the Federal District Court in
VanDusartz v. Hatfield,* and to the Texas financing
systemin Rodrigucz v. San A ntunio Independent
School District. Many similar suits are progressing
toward judgment in other stares brought by lawvers
acting in apparent accord on the fundamental ques-
tion, Anticipatory responses are stirring inother

PERMISSION TO REPRODUCE THIS COPY
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branches of government al all levels. Given the present
quantum ol activity one might conelirde that a serics
of major decision-points thay be at hand reparding the
torty-five billion dolars collected and dishussed for
elementary and secondary education in the United
States.

Radiations of Serrano are likely 10 touch increas-
ingly wider tings of pewer and interest, cach likely
to be affected and to respond particularistically. Three
of these rings will be briefly considered here. The
narrowest focus is the judicial arena: what wilt happen
10 Serrano and similar cascs (e.g., will they be re-
versed?) and whatis their significance to the body of
Constitutivnal law? Next, Serrano holdings imply fairly
prompt legistative action; how will state legislatures
and the federal goverument respond (¢ g, by a cen-
tralized or decentralized system)? Finally, there is
the longer-run impact upon and reaction of the
political community as a whole: what major changes
are predictable over time given this major thrust
toward redistribution of public resources?

The First Ring:
Serrano. The Courts, and Canstitutional Law
fhe Posture of the Present Litigation

A varicty of procedural and jurisdictional questions
leave the eventual fate of the Serrano cane itsclf in
nubibus and will affcet the rate of its progress through
the system. tescems likely that the cas~ which first

*This article o.ginally appeared in Volume 2, November 2 (Winter, 1971) of the
Yale Review of Law cnd Social Action. Copyright © 1972 by Yale Review of Law

and Social Action, Inc.
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rrachesthe United States Supreme Cowtwill anse
inamether state and thoagh the federal courts,

‘Thereare two federal doctrines which are relevant
here. The st the “fina! judgment” rmle which
probablyinulines Serrancaself fromn immediate
revies by the federal Ingh court S That s, certiorari
should properly be demed since the case arose and
wasdeandad onthe pleadicgs and presumably will go
totrialatan early date. Ve California Supreme Court
el has declarod the decivion not 10 be 2 *final
gadegment 7T Only when the trial and the available
tate appeals hive been completed will the case be
fp2 for revies on eexperari. Of course, review could
- cenratths precent siage of for example, the United
States Supreme Conrt concludes that the trial is buta
formality * The Serranc opinion may be read to
foreelone cvery Lunualoue eveept the allegations
consering tax rates, spending, and districs taxable
wealth which are matters of publie record and up-
paremly undispuied ™ So viewed the factual result i
foregane, Nevettheless, the state proceeding will
eulve the substaniial and delicate question of the
approprizte order, thue far no one has been ordered to
ACLOf refrain rom acting in any way, ltisunlikely
at this stage that the U, S, Supreine Court would reach
for the case.

The longer range yuestion is whether Serrancois
vulncrable atallin view of the poscible presence of
an “adequate and independent state ground.™10 Tz
opinion cites the stafe constitutional eounterparts fo
equal pritection as suppertidg the result and then
auds mtfully that the California law is “substantially
ihie equivaient” of federal cgual proteetion. ¥ This
fepresents another <tep in acontinuing pas de dewx
hetween ik California and United States Supreme
Court.** Ttz Culifornia court could have either
insulated the decision from review by stressing the
independence of state law ' or harmonized its judg-
ment with an emergent federal rule by striking “sub-
stantially.” 14 Whag it has done instead iy to leave the
federal connts free 1o move to the merits on the federal
queshonwhile leavingitself free 1o preserve the
resultin Califurnia even if a Serranc-type case goes
downtodefeat by the Burger coust,

In all probability Serrans itselfl will never be decided
on the mertts by the U. S. Supreme Court. Some of
the eases now in process in federal courts ay face
their own problems of delay and restraint under the
abiention doctting,* but it is most likely that one
ormore of them will reach the high courtin the next
cighteen months, welt ahead of the probable Serruno
timetable. V¢

Ttis also possible that the Serrarte rule conld be
wrinmly aifected or even subsumed hy the decision
ol 3 caseor cases which barely resemble the school
finanee Inigation. Oae candidate is Johrson v New
York Stute Education Deperiment 17 decided by the
United Siates Court of Appeals fot the Seeond Cireuit,
‘The complaint asserts that fecs for textbooks are
unconstitutional, hecause education is a fundamental
interest and fees are an invidious diserimination on

the basic of personal wealth. The courteplin 21,
holding agamst plaintif childeen. S1euld the Supreme
Coartrevicw the substantive issue and decide it
aganst plainutis it may be hard deddine for Seerano.
type actinny, although there 1 an unportant dstinction
availablein the purely de fucto character of the

wealth classification in Joinson, 1 Contratinise a
substantive victory 1n Jehinson wonld be most
helpful,i»

The Holding and its Rationale

Whatever the precedural odysseysaf the current
htigation, in the loag run the substance of the protlem
and s selutions will determine the final sutcome.
Serranto begins with a complaint about the minnerin
which public schools are nanced in California, *¢
Thic financing systemn, shared inits exsense by almost
all uther states, relies upon three sourees of money:
local school district taxes (08 properis ), state aid, and
niscellancous revenues from the federal povernment.
Federal aid tends to be directed towand specitic edu-
catiunal purposes (e.g.. disadvantaged childsen,
school lunches) and consiituies osly asndl fraction
of total spending for public schools, State aid is dis-
tributed in two principal ways: first, nnder the
“Foundation Plan™ the state seis tome tevel of
educational spending (s2y $500 per pupil) which the
state will support ea a fully equalized basis. “Fully
cqualized” means that any incapacite of adivrict to
raisc that amount of money is compeisated for by the
state. For every distriet there ic ealeulated the amount
of money that would be raised by a levy onits property
of some rate (e.g.. 16 )i10 the vaieni that the samount
raised from thic 1% would {all shott of tie foundation
level, state aid makves up the difference. Thus, the
poorer the district, the more the state suppliey in
foundation aid. Second, the stare dispenses ™
grants: this is a uniform aniount- =S 125 per papil in
California~ -which is guiranteed ty el districi<if they
do notreccive this much in foundation aidsinshort,
itis meoey for the relatively nch diaricts = Overal,
however, these state and federal subw eations weaewhat
prefer the pourer districts.

Finully, there s the local tix devy, This!
of public schuol reventies, because il is 30 s
to thewealth of local districts, is the real source of
the Serrarro conplaint. In 1968- 69, the found.tivn
planin Cylifornia equaized districty up 1o 333 3 and
$488 spending per pupilicspeciively tor elemsntary
andhigh schoolsivet the aser e respedtive spzading
per pup:dan the state lurieg 1968- 69 was $611 and
SR36. This substaniiad diticrenee bytaeen equthized
suppert and acinal spesuding is supplicd sainls by
Ineal revennes, and cach dellar ef locat tesenee per
child comes at adulferent tax price for esety district
in relation to the weatth of that district, Beeause for
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the paor dintrict cach dodivr shane the foapdation
FEPROCts a il gredter Lav sagtilice trated than for
the ncher one, spending poi pupilis heehly covrelated
with. and obviousiy mtiver, sd b foea! fesources.

I every disrictsacnitioed cqu.\ui\" fyeredreation,
levying the same educenona! rate « e aeesosed
valuation, Beverly I st S87,000 30 0n od v aluation
perclementiey pupil wonld Vit oves fen firtes as
much lacal revenne as Weat Conng. ot e than
SEAN0. Whale Boverly Hillois tho weaithy sven to

Lic uble th spend all it would rasse at a tax Tate cqual o
the statewice avetags Late foz sohools, West Covina

15 Lo poor to tun aschool at that same rate. In
196869, with all aid inzhunt . ey erly Hillsspant
5!.:‘33 per pupil ata lecal tax rate of about 22 1mlls;
WestCovina, at aratc of over 31 nulle. was abic to
spendonly $621 per pupil—hatf the spending for
twice the tuxrate. The exan:ple i notan extzemne case
Analy sis ¢ the entire distribution of distriels reveals
2 consislent patterp ¥

This nexus of wealth and spending 1 the tasget of
the Serrano and Van Duscrez haldings. The raticnale
adupred by the two courts 10 void that neaus s ahes
Fllt converging persuasiont ot the “fundamental
nterest™ and “suspect classification ™ test—<lasaifi-
cation by wealth of school districts is constitutionally
suspeet when it 2ffects the enjoynreat of a fundamental
interest, which the court in each case held education
k2. o justify its injury to pluintiff pupls caused
by a wealth discrimination structure., the state must
shou: acompelling interest the advancenmient of which
requires such a system. It showed none in either of
the cases.

A few words about these tnols of equal protection
analysis developed by the Warren court¥S are neces-
sary but risky, The fundamental interest label ob-
viously confers a special constitutional status,
However, in itself it suggests no specific prohibitions
or prescriptiuns of state action. For example, to
declare an interest fundamental iy not accessanly to
prescribe an equality of its dispensation. The right
totravel may be fundamental without its furbidding
cheaper bus tokens for persons over 65, The presence
of_ fundamentality by itscli decides no cases. It merely
triggers an expansion of the court’s ordinary view
of what is relevant and of ts ordinary standard for
determining the validity of state action.

The Court's standard, in mnst cqual protection
casea, is mere legislative rationality, in fundamental
interest cases itis no siretch to define the standard
as super-rationality--the state action must appear to
the Court not mercly as sane but as plausible policy.
Ln the voting cases, for cxample, the United States
Supreme Court has spoken of “the exacting standard
of precision we require™ of the state in its sclection
of persons appropriate to excrcise the franchise.s4
Thus, the fixing of a very haited cadre of privileged
interests permuts the Court to employ a more exacting
rationality standard without eroding the moce tulerant
standard for the pencral run of caves.

The notion of the “suspect classification” is no less

diticalttesimananize: Onats Lt would seeni o

b a comselol newtiatity which threstens ans em-
plosment of i particular category . tlosnever, it weatth
isuniversally suspect as aclasstication, what are we
tamabeol the botde of enactiients speaifically benes
fiting the pooi™ I the idea of the “sispect el
ficatinn™ sl not nesierhty wtalt but ather ity
Opposite-— pdi tality to the poor™ Pahaps, butifsa,
wly doos Sevvan specttically dechiee persoial poverty
tobe unnecessary 1o the outeame, 1ely g ttistesd on
cullectine Gel bt antrict) wealth alose? 1< i, perhan,
because the ree. prncipie s, indead, as e
ratonality or “good sense” test and that the use of
rich and poor disrivty to catry oata umitorm edue
canional responsibihity s simply stupid puiiey? The
Serrana npinon inwates this analysis With its ob-
servation thal:

... discriminalion on the basis of distiict wealth is equally
innalid 11 commerual snd industeial propeny which
BYMEnty 3 QINTIETS 1an Dasne 1 distpibinte d wieenlt thioagh.
oul the siate. To wllot more eduvalionat dullars b the
children of vne dintrict Than to those of wrntier merdy
because of 1he fortutous prosenve of such property o Lo make
the quality of achild’s education depenrdent tpon the location
of private commiervial and nduntiial establishinents Su,ely,
this iz 10 rely 01 the most irrelevnt of faciors as the basis for
educational financng. =

In any casc this conjunction of “{fundamental in-
terest” aud “suspect classitication™ shifts the burden
to the state, requiring it to demonstrate 2 state interest
which is both compelling and w hich cannot be served
by asystem of finance less onerous to thie plamntiils,

If, for example, the state had manitcsted acompelling
interest in having local control ov er sclinol spending,
itwould have been necessary to determine under

what alternative structures, if any, such local control
could be effective. Unfortunately for the state, the
court found pa such interest in local control manifesiec
by a systein which dispenses local pravilege and
burden so crratically that “fiscal freewillis acruel
illusion for the poor schuol districts. ™" Thus, it was
unnecessary for the plaintiff-children to go further and
demonstrate that Jocal control and fiscal-neutrality

are in fact compauble,

The premises the court declares in Serrano (special
interest, suspect classification, absence of advantage
to state policy) do not imply or demand the court’s
conclusion (the rule of fiscal neutsality in cducation),
Howuver, they conie as close to this as we are ac-
customnd toexpect in the law. In fact.if thereis
deductive error, some would assigni it not to the court’s
boldness hutto its fuilure to mandate stitew ide uni-
formity.=1 In that respect, however, the court deserves
highmarks pre. isely because it acted with restraint.

If the offending Classitication in Serrano is wealth, the
court’s decision is properly tailored to eliminate thut
intluence, That the principle enunciated be hinwed 10
attacking the patticular evil it sets out to abolish is a
sound vanon of logical as well ay judicial pursimony.

113



O

ERIC

Aruitoxt provided by Eic:

Four Tnteresitng Prablems for Seerannptimists

Serrgnerand Fan Ducarrzhave astiong appead
scavse ot ther factnal soutidness and moderate

cerntetional sance if reversal cosaes, the bawe
ressonis ey tobea general condition of stsis
the Supreme Cowtithe neceity of theve casecand thar
CEEN P T2 are RO T PINAIY STEALee WAk
pesees T the Comrtvintimdatad by the hichatabes
vl ed ot may ey chitchands i the waa
wawt i the paenatitg o How
anamber cf el aintereting sub itvan the case
that tias bBedhou it iclevant and be siven sanous
nften hy g satd crtties, OF these, four are
relatively important and will be baely consniered
here Theyare.
(1) the oo stoqaaits redatont (0 Hhe pecuhar ation
ol fiscal-neatealins totae ngury of the diodaal Jndd,
() the ratenade tos treaiine clucoting as o funda-
mentad it rast ind teorelovancctonbe st of cther
faenurentalseriees oo h e os tumms of ag-
slepate vomdnccaal wealth

Firseastocant uabdy the plaintf-chiddren’s
ause v b nenatiest i the sotomyof
we s prostinnably s hcant, batthe fact
isthat no ane consay hew demfic mt Social soence
Bas minch G gy abont thecont quality prohlen. but
He adteflect s avnesticinm #* The Califertia comt
comes cluse te vy thatit ailbasmime the presence
of a positine relanion Wl money to quaiity i educatian
inthe absence of proot o ahie contrary. * The
Van DuvareZ courtyays st planly:

theie wiv sy

o [T the Levndature wonid seein ahace forezhsed thes
1sue fu ihe Mt By eslantishint 3 G encturaging
e 1 speading, 1wonld 2 Lich irens (o ke State
taatgue that barce poitiens of the tional budget
anthoficed by law snetfevt arc thrown away. |, #

Whether the respective defendantyuonetheless
sl ey to put the matter ishissue at the trial ivanyone’s
suess. Prosumatly itis afactual goestion enwhich
evperttestimony will be sipmificant,

The second pratlem isthe relation of the Serrane
rule to the inpuey. We have wud thit the rule s neatly
Fanited T the sery, which is the use of wealth
cintenia for cpendimg. This is o, but this piceness of
Re Serren ol preduces aremcdy much foss
Wiarian thaa at L tappears Sinee ocal eption for
sponshng canresnn the heyddeterminaat of the ab-
e number o dollars per eh'd spent on eJucation
umdera Servrgro-ty pe rationaie, i theory the plaintirf-
Jeould wind up warse off than he started. This
could happen in atiscaliy-nevtral hut & aneed
asten i which s disteict (ar funnty arometzosmit)
chove wspend littic oo cducation. ) T thus ic plain
that Serrano ionot conecnied with level el spending
for cducation as such, Ruther it aanounces abimited
ngh that i gevernmental entities are cinponered to
dearde about and administer Jiidren's edication,
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they tnesEbye provided an equaliy of economic
capadity o carry cat that linction, Inthe strctest
seire ae are deading actwath a right teo educathon but
with apedioed niehtabcad sducation, The child is
asaured enby 1ot those gpencaes which dodecide about
eduvaneaal sponding Gall be ereated eguat by the
ctare Wherher this reanitiv etmarely dicappointing
tothe planttis howedorn depemdsin Lrge measure
upen the nutoime of the by pes cale legslative read-
pitmers which s requeed by Seerane and which may
be the sinple mestumporiant efect of the decision.

Favrd s weeful te ok vy educatimn amd, con-
verselv, why notother soceramentad services? 42 The
resur of why whether cducation should be treated
acfundom ntal s nondered acute by the recent
dearons o Nam ey Wilhamsiand James v.
Paltierra, 4 which seom te teject the fundamentality
of the welfare and housmg imteresns for purpnes of
equal protection. Whide the Californis court suggests
several relevant quaiities of education which suppont
its fimbamuentality and swhich are potshared by weifise
and housing. " the master ie nepsimple, The deading
factor, cicarly. s not the sheer impartasee of the
Interestit seems s important ta be shve (health
rorvves. welfare) as to be educated. The salient dif-
ference hesineducatien's relation to other consu-
tutronu} valucss - expecialiy pohitical and intellectual
vatues.

We st be aatistied here with a mee tefetence fo
this tangled quectien. Presumably counsel in the
schocl finance cases will pereerse and argue the right
of the child to education buthin teims of ite crucial
relation to the vialulity of our pelitice] wwatem and
s maeparabubity freny ihe valdes of hiwaty of thought
andspesch ALits eote Sercrno represents both a
politicad and infellectasl nght. 1ty thew gualities
which seeuce its fundnnentality and which simul-
tancony distinguish ot from the createre comforts—
oreven necessities -=tepresented in welfare and
housing.

Fanrzh the distinction batween cellective and in-
dividuad wewth s worth considering, Serrano farbids
discrinenatten ineducation upo cither basis, 3% but it
islikels that the proecf required attrizi Wil be contined
tothe weath of schoechilistricte, At przsentitis very
dutficuls 1o specify the degree 1o which personal and
schaol distict eeuith anncide. "7 The cconginists
seem confident that the relation is posiive, but the
anoralies ase fre aentand ~emetimes embarrassing.
Notonls do peor poepie mhabit rich industrial vn-
claves with Jon pepaitions, but taey il are found
i large sumbers w certain Large citics, a few of which,
for scheot purposes are relatively well otf (e e o
New York and San Francisco—-a prnniary cause is
enificait private schaal enrellment® Equally
trenbleseme, pothops the rich somedvmes live intate
poar arges. Sersaio, s, s neta one-cdged Made
tor the s enpoverty Hooever, this relatise neu-
trality amonZ econainic classes may provide unex-
pected political support frem the pcspoor whalive or
own propenty in poud Jistricts, aise reinforees the
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view that the decivion has as ot todo sith ratioa.
pporernmenl as with poserty.
Feonumic neutrality may o1 s notim
the analogizing of Serraroto the cather weaith
discrminatnmcares. These deareeas all dealt only
with personad weatth, not with the wealth of povern-
mental units, Thes dishinction inonat necessandy
harm{ul1o Sesrano. What the case ach e m ters of
the highly vrable personal impact

ol diserninunation
upon a plamtif-chytd, it retneves in terms of the miss
eflvciof these abaurd education fnancing systeme
upon the injured chass of plasntils * asa whole and
thus upon sovicty. Fudther, asthe Cabformaand
federat conet buth emaphasize. the fact that the districts
arc creatutes of the state elivninates the de facro
debility from which all the previous decisions suffered:

... we find the case unnsul in the extent ta which gove
ernmental action i« the cause of the wealih clawificutions.
The school [unding scheme s nanduted inevery detadl by the
Catiforni Conatitptivn an g shatutes Although private
residential and commercial patteros piav be patlly responsible
for e ditribuling of asvsewsed valuausn throughoul the

state. such paflerns are shaped an.l hardened by zoming or-
dinanecs and Other govelnment.d land use contioly which
promote econonie exchiunity. L. [unanoens] Guorernmental
action drew the school ditract boundaty hines, thus de.
2ermiming how much local sedlth eacn Jistriet woud vontain,
.. eilations] Compated with Grafur and Doucias, tor
example. oflicial actwny had played a spmineant mlen
establivhing the economic clasuficatiens chaltenged in this
aclion 3

Finally, even if discrimination bascd upon personal
poverty were taken as a necessary criterion of judicial
intervention, it is presentin the facts of the school
finance cases in two respects. First, the present system
bears hardest upon those inhabitants of pcor school
districts who are themsclves poor and thereby pre»
eluded from exercising their right of exitto the private
school. Further. it seems appropriate for the court
to view the class “children™ as simply a sub-grovp of
the class “poor™. Realistically all children are poor, 40
Statistically most are protected from their peverty
by the private activity of their parents, but this should
notinsulate the state from respunsibility {or their
education in the public sector, The problem here is
similar to that recently serutinized by the federal
courtin Chandler v, South Bend Community Schoo!
Corp. 41 There public schools touk punitive measures
against children whose parents failed cither to pay
school fces or sign 2n "inability to pay™ form:

The school fee collection procedure avapplied to these
mino:-Plaintitfs. conditions their rruoncrnghl 1o an educa-
tion upon the vagarnies of then parenfs’ conduct, an intolerable
practice . ..* (ial. in original).

Such separation of the interest of child and parent
could be enormously significant in future encounters
among pupils. parents, and the state on issucs ranging
fromn compulsory education to school finance.

The Second Ring: Likely and Acceptalile
Legistative Remedies

The Serrano and Fen Dusares holdings alloe for
nuch legislative diserction as to the hind et system
the state can constitutionally propose asa remedyin
the litination  Dilcrences in speading pet clald ate
pernntnd, whether based on educational poley
decivions by the state gosvernment (aid for the dis-
advantaged, gitted, handicapped) or by local povern-
ments. 4 Complete spending umformly. or unionmity
plus the categorical mdd-ons just mentioned, is also
prrmisyible. All that is forbidden is smployent of
units with similar tasks but differing capaciy to
spend.dt

Fducatiznal spanding uniformity supported and
supervised by the state governnient is not ditticult to
understand 4: alegistative remedy. Cavegopeal aid
(i.¢., policy of “nceds” aid) is similarly clear. The only
clusive and somewhat controversial remedy is theone
which allows spending lesels for educationto b
Bxcd by thelocal political process. How can loval
spending options {unsupervised by the state as to
motive and purpose) be retained under Serrano? 1_'hc
practical respanses Jie essentially in larger equatizing
aid to districts and/or smaller differences in their
taxable wealth per pupil. Under present systems,
meager doses of such equalizing state aid are
used to implenient an implicit legislative policy
that spending may not be entirely a function of
wealth. Aid for education is dispensed inverscly to
wealth and (accasionally) positively to tax eflort.
Under Serrano these subventions to the poor districts
could beincreased to the point at which cach district
is in eflect equally wealthy for purposes of public
education; or the district tax buses could be altered
to that same end;*% or both.

Such systems are called “power equalized.”46 At
present they are hypothetical. Their effecton spending
is simple. Among distiicts with similar educutional
tasks spending above some legislated miniaum (plus
categorical aids) would depend solely upon the locally
chosen education tax rate on real property (or on
other local sources). To be number one inspendinga
district now would have to try the hardest instead
of be the richest. Listening intently, one detects in
power equalizing a medley of the WASP ethic and
the Marseillaise.

Valid State Systems Exemplified

At this point illustrations of a few state systems
compatible with Serrano may be helpful. The two
broad graups of models reflect the two major ap~
proaches to legislative remedies based on Serranc:on
the one hand, full state assumption of costs, and. on
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1+ ¢ ather, ' po er equalizing.”” The numbers within
the muedels are arbitrary,

Three Centrudized Models:

{ The state provides «lf funds from centralized tax
sources. These sources might include income, prop-
crty, vaue-added, sales, and/or any other taxable
values or activities.

Model #1 -~Equal Dollars Per Pupil

‘The state provides $750 per child in average daily
enruliment (ADE). Legislation specifies the extent to
which the spending units (e.g... districts or schools)
can decide their own spending priorities.

Model £2-—FEqual Dollars Plus Cost Refinements

‘The state provides $600 per ADE plus:

$100 per student whose residence is two miles or
more distant from school .

$100 per stadent for districts in areas in which there
are high costs for goods and services

S100 per student in arcas with high density (1o account
for “municipal overburden”—the presumed but
diffteult to document higher cost leveis pef capita for
non-cducation public services in high-den»ity areas).
Again, the legislature scts the limits, if 2ny, of the
spending unit's diseretion in the allocation of its
budget.

Model = 3--Dullar Preferences for Specific Student
Ty pes Plus Cost Refinements

Fuch studeniinthe spending unit is assigned a specific
dullar valoe: .

$6U0 per average student

S1000 per undcrachieving student

S2000 per blind student

S1200 per gified studeut -4+ the categorical aidsin
Model #2 for district cost ditTerences.

‘Two De-Centralized Models:

{The state provides a flat grant represcnting a basic
adequate smnimune lovel of spending, Districts add
on bty a local tax whichis "power cqualized.” so that
any given ride means the same spandable dollars in
every similar district.]

Model #4---State Flat Grant Plus Local Add-On

“The state supplies 5700 per ADE from ventral sourges,
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acin Model #1. Each districr may add on fram $2§
to $500 per ADE according to the rule that for cach
addinenal tax mil ($.007) on $100 iaxable vatue

of local property, it additional 328 per pupil tnay be
spent M amill nsey fews than 825 per puptl(ie,in
divtricts with valuation below $25.000 per pupil) the
stite makes up the diflerence, if it raises above $25,
the excossis redistributed as pant of the state sub-
ventionto poorer districts. Thus, if 2 rich dwtrict and
apoor cach add 16 mills toits rate, each could spend
atotal of $1100 per pupil,

Model #5—Flat Grant, Plus Add-Ons, Plus Siate
Categorical Atd for Casts an-4 for Specific Student
Types

The first twa parts of rhis model are identical to
Model 4. In addition the state provides specific aids
for any number of imaginablc cost adjustments or
policy preferences. Examples appearin Models #2
and =3, 1{ devired, such adjusunents can, theough
other adjustinents in the aid formula, be included
within the power equalized add-on insteed of being
paid in flat prants. For example, underachieving
children can be counted twice.

Itisalso apparcnt that Serrane would permit de-
centralized family-based or "voucher” plans if they
were fiscally neutral. The apparatus for such systems
has bien described elsewhere and will not becon-
sidered here. t0e
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Ohjections to De-Centralired Systems

Objection to poser equalized models suchas =4
and = Swill come from at least threc quatters:
(1) large-unit epalitanians who ohject to £y proups
of focalvoters any contzol over spending for th
education of children, (23 techniciansw ho dony the
nossibility of scttiry up a svstem which 1 truly

“ralth-ncuteal; (3) v iesisters who fear that power

equalization implies prossty inflated expenditure. 4

The first group nots that tax-sensitive voiers niay
tend o cluster (e g. older persons with fixed incories
and no children). Thee critics would prefer the
secutity of a state nandated uniforatity of spending
which, as they view it, would be more education-
oriented and less arbinary. The responses to this
objcction of those who prefer lucal control o er state-
mandated uniformity are too many tatry tocover here.
Generally those who prefer local control emphasize
that statewide uniformity, as well as local control, is
acompromise among public and private priorities.
Since there is no choice but to submit . ildren tothe
political process, one might as well J=ave that process
close to home where judginents about educational
nceds and efliviency on the one hand and non-educa-
tional priorities on the other can be madcin 2 context
of particular children and real alternative necds of
the community, This argument finds its apotheosis
in family choice or “voucher™ systems. Policy conflicts
between the decentralizers and this first group of
crities—the large-unit egalitarians—tend to focus
upen conflicting philosophies of government and edu-
catinn, diverse views of the efficacy of money spent
on schools, and disputes over what s politically
possible.

The second group of critics raiscs a more technical
objection to local choice. They doubt whether it is
possible to establish fiscal neutrality or know when
itexists. Realistically, there arc many subtle forms of
“wealth” difference in addition to differences in the
value of taxable property per pupil: toequalize
assessed valuation per pupil docs not necessarily
equalize fiscal capacity. If in a decentralized (“power
equalized") district system differencesin spending
exist. and if, for example, spending is higher in districts
with higher personal incomes, how would an objective
obscrver determine whether taste, wealth, or some
other factor is responsible?

The answers a-v of several kinds. The firstis a
simple confession and avoidance, Assessed valuation
may be adefective measure of education financing
capacity, but a system in which such valuation is
cqualized per pupil at least climinates the explicit
gross wealth diffcrences that now exist. Such achange
is radically supetior to no change at all. Another
answer would stress that the property tax can be
enormously improved in its administration and is
likely to be so improved under the spur of litigation.43
Hf rationally and fairly administercd. the property tax
is tolerable and quite clearly constitutional, There is

apparently no ong. however, who douhisits re-
grewivity, A third answ crsimply sepgests that these
are othvr and fairer measeres of wealth which may
be employed tomcasere locut tan efloit The most
ehvious, of coutse, is the mmranie 1ax

The last group of objectars to prwer equalizing
asserts thatto let poor districts spend hike rich districts
(asin Models =4 and = S)wall di e up the costof
education enonnously. The answer iy thatit alt
dependson the particular taxing spending formula
thelegislature chooses, If in Mode! =4 the local
imposition of one additional mill would by statutory
formla increase tpendingonly $ 10, perhaps few
would civiose it; at S50 few nuight refuse it T his
relation ¢ 'tax cffort to education spending also atfects
the amou 1t of the subvention required: the aid
formula can reasonably control cont to the degree
desired by Sae state.

S

“n

The Third Ring: Politics and Long-Run System
Adjustments

Whatkinds of education finance systems will niost
states choose, as Serrano and its progeny beginto
bring about large-scale change? Despite economic
and political differences, itis possible to identify )
certain comnion pressures on the various state legis-
latures: not 1o reduce spending substantially or ail at
once in rich districts (through cutbacks, layoffs, salary
reductions); not to increasc local property taxinot
to grossly increase total spending for education; not
to eliminate local choice : not to cut back on high
priority categories (such a<aid to the poor): not to
make a radical change in the structurc and governance
of public education. Despite these pressures, under
astimulus like Serrano, most stutes probably can
increase somewhat the total amount of resources
allocated to cducation. In addition, there is anun-
paralleled and probably popuiar opportunity to
begin shifting the tax burden for financing education
in phases from property to inconie.

These pressures are neither consistent nor avoid-
able. It is ditficult for example. to have wealth
ncutralily in a decentralized model withoutincreasing
spending on public schools substantially or leveling
somie of the highest spending schiools,

Assuming these conflicting pressures, we may
expect that above a basic minimum the states will
adopt relatively conservative comnprontises between
costcontrsl on the one hand and local control on the
other. 1f forced to predict atypical solution we would
selcet Model # 5 above. Its structure permits a fair
measure of local control, and. if the loca! tax and
spending cquivalents are carefully selccted, can
operate without bankrupting the state. This last caveat

iscrucial. The first nrder of business in cach state
should be cconomic analysis and mode! building in
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order 1o assure reasonable cost control oy cr educa-
tien

Allthicassurnes that mast feaidatures with de-
iihvraie cpeed will covperate wath a judicial decree.
This sezms areabintic pred:ction, for many reasons
: ality Wil be less puinfu! to achieve than
grepation or cven feappaitionment. In
tienn to the power of voters in poor districis and
he education estublishment there will be other
fess obueus but subcdtantial political support forim-
plui ngSerruno A primary factor will be the
salfintereat of the bulk of school districes that cluster
near the median in wealth. They can expeci benefits
fram successful reform; what they can expect from
untuccessful reform s trouble. This makes themthe
s ch ally of the court. What such districts do not
want iy a prolopged period of turmeil and doubtin
whieh aid formulas, validity of tax impositions,
validity of bonds. 4% and retroactivity remain locked
'na pohtical st uggle. The welf-interest of these
near-median-wealth districts Yies in certainty, and they
wili be prepared to accept any reasonable legistative
package that produees it

Another important sousce of political support for
the court may be the owners of industrial and com-
mrcrsl propenty in wchool districts of low wealth. For
thun the henefit is a reduction in property tax which
can be traslated into higher profit margins or at least
asimprovement of their market position relative to
ceiipenturs now located in tax havens.3¢ The com-
biation of businessinen in poor districts and the
resdents of all but the wealthy districts might be a
petent source of reform pressure, if organized. How-
ever, this alliance, not being traditional, concededly
will be difficult 1o put together. Thus far there have
been na businessmen fricnds of the toustinthe school
firance eases; the self-interest of the businessman
hi notyet become sufficiently visible to him o evoke
aneclive response in aiding these cases.™

What stance will most upper-middle income and
upper income [amilics, which can atford private edu-
v iiron, tahe? Some sy they will desert the public
sehvobs becase the permiasible spending jevelsin a
pert-Serrano sysiem will be toa low, and that they
well then combine deliberately to shrink public educa-
tanspending even further inorder to convert their
piesent public privilege into private education. These
citiobularm overleok present reality, The richand
feat-rich wholive in taxew ealthy districts already
oppose state cqualization, and. if their childien attend
public sehoenls, itis only because these schools ere in
all exsential respects private. 1f these [amilics desert
public edueition it is hatd 10 sce that much is tost.
Theimportant upper-income and upper-middle
income famitics are thuse whose children are now in
public school in districts of Jaw and middling wealth.
10 hard 1o helieve that these fumilies will desert the
stetent they have histurically chosen simply because
it beying to spennd muie and cost them less. Rather, in
those areas, it at least as plawsible that the improve-
mients nade possible by a post-Serrann education
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finance system wiil draw bach inta the public
system those whe have sought advantage for their
children in tntherto better finaneed private <hools.
What is pot hkely todevelop is hedrock egislative
or executive intransigence. The biessings of Serruno
are 100 obvious and the nsks 100 remote. Indeed,
amongthe relov ant public officialyin California,
iwrrespective of party. itisdifficult o discover acritic
of the Serreroesult The more common reaction is
that this 1s what was always hoped for and the only
surprisc is that it took so longin cuming. Two of the
more prominent defendants have publicly declared
their opposition to the statz attorncy general’s seehing
review by the U.S. Supreme Court. All thisis not to
say that the California legislature will promptly adopt
a new and vailid structure, though that is possible, It
will not be casy for the tegislator to bite the bullet so
long as he retains the notion that the court might
do it for him by manduating a specific remedy. For-
tunately Serrane offers little hope of such direct
judicial intervention in the reform process. 32

Serrano and Other Public Services

‘Ultimately theideaof Serrano and Van Dusartz
is intensely conscrvative, setting ethical limits upoa
the terms by which the state may dispose the fate of
men. Vhe Serrano principle is a fragment of the
larger norm that, whatever other role government
may play in society. it should never deliberately create
privilege or burden without justification. This is
perhaps a truism: regrettably it is also largely myzh.
One nced only scan the spectrum of governmemal
activity within this country to discover its antithesis.
Local government has not operated in this way since
the 19th century. if ever. Some justify the result as
varicty, and no doubt varicty can have its charms.
Tothe poor district. however, the patternis nut the
pmied beauty of Jose ph's coat but the ugliness of fiscal
anarchy—an anarchy decreed by the state itself, The
world of sub-governments— police, sewers, mesquito
abatement —is a weiter of privilege and impotence
among covernmental units responsible for the same
function; the pattern is built and sustained by de-
pendence of each unit upon collections of lecal
property tax.

Serrano would withhold from the state this ability .
ta ereate privilege and burden only as to education.
However, the effect upan ather governmiental services
cannot help but be substantial, This would be true
evep under asystun of full state assumption of the
cost uf educativn; the burdens of providing police,
parks, and libraries through the lucal property tax
are complementary and would generally be cased in
communitics of low taxable property wealth,53
Whether and how inuch the burden for those services
wugld be increased in non-paor communitics would
be atfeeted by both the level of school speading fixed
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by the stiste and by the state’s choiee Of tax sourees

to support that level. Tris hard te belicve that spending
for local non-educational functions w ould not be
influenced.

Adoption of 4 et cquahzed sehool darrict
syatem would hace analogous bui more comples
cffects opother publizservices. or example. 3 suming
the same relatine prefeeences for seheols and paths
thatexisted price o adoption of such g vyarem—and
depending on the shape ofthe new schoo! formula—
acommunity’s relative investment in the two fune-
tions could obinud v be sinfted. Power equalizing
would alter the price of edueation for neasly all dis-
tricts, and the interdependencies of lacal services
would assert themselves incontrasting ways. Thatis.
thisall would happen unless the state either mandated
orassumed the cost of uther services beyide education.

In fact there are certain to be pressares toward such
comprehensive fiscal neutiality. The Scrrano idea
will increase semsitivity to abuses in respeet to other
public serices, which pave heen long endurcd because
of their apparent inevitability, this dissatnfaction will
be urther stimnlated by ezanomists and politicians,
some of whom will promote full state assumption of
allservices, and others of whom will argue for power-
equalizing these same functions. The Constitutionis
unlikely ever to impose a compiehensive rule upon
the state, but, given diffusion of the Serrano message,
the eventual achievement of fu'l neutrality through
the political process is not unthinkable.

Assuming such a development with respect to all
services, what would be the outlook for survival of
local cortrol over government budgets? The answers
tend to be polatized. On the one hand the desire for
simple solutions'may drive the system refantlessly
toward homogeneity of spending through full state
assymption. On the other hand the enduring human
instinct for the familiar local community may find in
Serrano a key to building true local control based
upon an equality of unit power. States will ne doubt
follow various paths. including the paths of sclec-
tivity and compromise. It would, for exaniplc. be
plausible for a state to power-equalize education
(allowing significant local add-ons) while centralizing
the funding of every other service. Of all public
fugetions, cducation in its goals and methods is Jeast
understood and most in need of local vagjety, experi-
mentation, and independence.

There is plainty no answer to whether Serrano and
its progeny will in behavioral terms produce an overall
drift toward centralization. Indeed, in terms of true
local autonomy it may as likely producc a renaissance
of commiunity control.5% The principal argumcent
against this outcome is that he who pays calls the
lunc, As we have seen, however, there is nothing in
power-¢qualized systems requiring incrcased state
subventions. Given & legistative commitment to re-
design the basic systen. it can be the tocal unit which
bears the bulk of the cost, if that is desired.** No one
can predict with confidence who will have the vores
on that 1ssue.

The Federal Role

Serrane’s influcnee upon the federal rele inedura
sion finanee deserves atleast briet coasideration. >
Ulrimately Serrano should broeden fedezalinvelve-
ment, and should bring some comniineni o redress-
ing interstate imbalance. ™ The cniergence of visibly
Tnir state inancing systems can only heighten the
incongiuity ai the present problem of interstate
inequalite. The policy analogics to the state “ditrict
relutionship are close, and the legislative solutions
are similar. Federal preeniption of school spending
or fedural power equalizing of the statesare pos-
sibilitics in theory, In the fatter solution states ni:
the sanic proportional effort against their ditfering
total wealths would b pernntted w spend at the same
Ievel. Internally they would be free to adopt either
monolithic or decentralized tinance madels. The
imaginable ultimate would be exclusively federal
funding of cducation through grants made directly to
familics und individuals, achicving simultancously
the quintessence of centralization and its opposite.*

CONCLUSION

In all this, we have assumed that Serranio will
survive as constitutional faw. It does not follow that
judicial quietis would terminate its influence. The
California court has revealed the emperot's haked-
ness: it becomes more difticult 1o averlook his patent
ugliness. Perhaps the old order will remain tolerable,
but itis risky to underestimate the educational effect
of such a decision.

With or without the imprimatur of the United Stazes
Supreme Court, in a decadc or two the influence of
Serrano will merge readily into the flood of economic
and social change. Discamfort to the political systen
will be minimized by Serrano’s essential harmony
withdominant values and mythology-—~with mythol-
ogy because most of usimagine present reality to be
roughly as Serrano requires it;*® with values because
most of us still abject tothe deliberate bestowal of
unmerited privilege by government.
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1 5Chi 3d s TP LI2411971)

2 Forparnc i~e=cision the court azz e )
propenvaaliar s e fdoetrict

:is gt e measure implied in the
Lng leg:datiun and watthe meastre
O uely asee-ed valuation of
eoie index of weaith in economists’
» rcrg Funiber there are presumably

manvinfuen. s Lpon spending other than wealth,

3 Thenlrisrotin bice verha, The Countin Serrono

s 4 :ha the infirne s of the California system was that
e chilg's educanon a function of

snd neichbors 5 Cal. 3d at 387,
rev. Haifield, Wo. 3-71 Civ. 243
tUSTIC D Mien. denrged 0112, 1971). 40 USTW, 2228
19710, refined this formulation: “the level of

2 for a child's educalion pray not be a function of

ker thun the wealth of the state 3s a whole™

4. [hid.

520 aw Weel 2398 (1an. 4, 1972). The Lawyers” Com-
mattee fuor Covii Rihis Under Law in Washirgton, D.C. is
Now serving as 2 ¢leartnghouse far Serrano-type Litigation.

6 2RUSC € 1257 See pererally Stern and Gressman,
Supreme Coury Praciice (4th ed.), a1 93-110 (1969).

;;2’ l)n 1ls deersion on the petition for rehearing (Oct. 28,
7).

R " [Tike desenaticn piven the judgment by state
practice is not controlitng.” Richfield Oil Corp. v. State
Board, 319 U S 64,72 (1946},

9 Itis howerer, yle possible that the trial will involve

tre e of she slleped relation between srcnding and
Quality ot edagehien, § Cal, 10 at 499(FN. 14), 61 (FN. 16},
Seeteat acenmp.nying notes 28-39, infra.

10 This isun imphied Limitation of the Court's jurisdiction.
" .. Ifthe sume judpment would be rendered by the staic
court afler we corpeqted its views of federal jaws, our review
eould amaunt 1o Aathine More thun an adesory opinion.”
Herb v, Putesion. 323128117, 12526 (1943). See gencrally
Stern and Gressmun, siprg note 6, at 131-142; Wright,
Federul Conres 387-92(1970).

11, S Cal.3d at $967EN. 11).

12, See Duron v, Du'y, 342 U5, 33 (1951). 243 U S. 393
l!.".‘l). 335 U8 14300052, Dep’t of Mental Hypiene v,
Airchner 3(1U'S, 193 (1965), 62 Cal. 2d 586, 300 P. 24
211965,

13, Cramp <. id of Pubhe nsirucnon. 368 U.S. 278 (1561).

18, Poatachinny v Sheliy Oil Co., 390 U.S. 365 (1968). Of
eeurse the Calfornia Cownt would still remain free 1o depart
from ke fedzeral result on slate grounds in a subsequent
proceeding,

1S, See Wripht, supre note 10, 91 196208 In dskew v,
Harzrave 301 U8 274 (1971 (ke Ptrict Court had Leld
that Foruda'c ceiling on local educational tax rates violated
the equal protection deuse because the linit discraminated
ACANA hoor inteicte. L he Supremte Court temanded becanse
the triad court ol huse abatained while proceedines in
the state courts, atreatds initiated, deterntined the validity

of the imit under the Florida Constitution,

16, The most preminent candidates are two Teeas eascs,
Guerra v, Snwiel No. 71 -2887 (U.S.C A, &1h Cir). on appeal
fror the Wesie - wirad of Texas (order belnw FTanting
mution tustiinese, ood Judv 20, 1971 and Rodriguez v.
San Atanes oo R st suprewte S,

17, Deg.

wdeag, T 1971, 40 UL WL 2127 (Sept. 2
oy 5 ) V. 2127 (Sept. 21,

18, See-eoqt qecompon cing notes 26 37, infra,

~
l.‘.n)

1% & deciciom reverning the rzfucal o 32 eourt below to
ofdertheoo m s 1.l ¢ pancl veemsahe neare
thing 1o 2 vt merge at thres point,

2D Fuordeqils of the followsng aralias . re the opinion in
Sertano, $ 72l 3dat 191-5.

21, Ofoacre. e fut prantisroteg
1rcAs, Sut ieosubtzacted * :
iy iecorang fan ‘Thesthe wrants “ghost
et poarer did well e caimarked
for i.imeranes, See Serrunu, S Cal 33 a1 595 Polincallv. in
abmes evers state, suth aid i3 a4 condeaon to richer districsa

32 Cnmanhons on the pleadings, Serrano piantuTs” allegas
tions of this patlern must be tahen as tirue However, the
cCurt poec funtier, inding the pattern el 1y o combination
of judicnd nohce, structural anadysis and shurtratse exs

amy ;18 questionable whether any fuoty not subject to
Judicrut notice wrerequzred From oficual tecurds, 4 per-
suasne series of praphs, tabies and synthetic xrpumems is
recdily condtructed. See Amaci Brief for Urban Coaliton and
Nattona! Commuttee for Support of Public Schools. at 4-21.

23, Forageneral consideration of the doctrines, see -
Michelnan, The Supresne Court. {568 Term, Foreword: On
FProtecting the Poer Through the Fourtienth Amendmers,
83 Harv, L.R. 7 (1969},

¥

1. Ciptigno v, City of Houma, 395 U.S. 701 (1969).

25, §Cgl. 3d a1 601.

26, Id. w1 611, Sec Ven Dusarts, supra note 3.

27. Sece Wise, The California Docirine, Seturday Review,
P 78 (Nov. 20, 1971).

28  Scethe sources cited in Serruno, 5 Cal. 3d at 601
(FN.18).

29, 1d.

30 Supranoted.

31 Sectextp 117 ,injro.

32, Itdoesscem likely that Serrana will extend to those
educanunal serviees in which the relauion of wealthto
spendine s most obvious Junior colicges are the most
invining 13t get at least when they depend upon local property
tav. 11e ress of higher edueation scems prolecied by the
obscunty of the economic relations.

33 397U.S.471(1520).

34, 40208, 137 (1970).

38, 5 Cal 3d a1 603-20. The Valrierra opinion. stark as it

is.1mav be helpful to the Serrano principle in an unexpected
way. As Ven Dusarsz putsit,

Vajtierra aetit wpports the “findamentality” of the
interestin education. The Conrt there emphasized the special
imporane of the democratic pocess exemyplificd in local
pletnesites That perepective here asisis pupil plaunutfs who
ask fo mete than equal capacity for local vaters to raise
sehoal money in tax referenda. thus making the democratic
procscsall the moie etfective. Sce supra note 3.

36 $Cal 3d a1 589,

37. Likewise the tacial district wealth pattern may be other
than intuition might sugeest. 1a Cahformnia over half the
minority pupils reside in districts shove the average in assessed
vaduanon per pupil Coons, Clune, a2it Sugarman, Private
Wealth end Publiv Educision 187 (14518),

38, There is nocasy definionof * 7 -ulacs. The Serrano
complaint definesit as all p:xpxls wn b dirics anber than
the wealthiest. Since this tieralls w38 include such districts
as Beverls 1lls among the inpred Gizims, there are evidem
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incongruities, Howeser, there is no other completely logical
Leetodraw,

19, SCal 3dat603

40, However, thisanvolves the difficolty that there is no
discrimunation againse the pocr (clnldren) but only wahin
the elass of poor.

4. ESupp. (197D
42, Id.

43, There seems no dowdt that Serranio applies to capital
costs; such expenditures hasve a reiznon to quality of educa-
tion which peima farie 1 equal i0 that of Current ex.
pendituree. since nuany stated bave Jeft the dastricrs glmogt
completely on their own to finance construction. the
Serrano viclation is a furtior:,

43, The Serraniocouri’s brief discussion of “territorial uni-
formity” will doubtless cause confusion, The Coont concludes
that “if a voter's address may not determine the weight to
which his ballotis entitled. surely it shoutd not determine
the quality of hischid’s education.” § Cal. 34 a1 613. Some
educators have taken this 1o imply that mandated statewide
aniforduty of spending may be tequired. See Wie. supfa
oote 27. So construed. however, this brief utierance woutld
render superfluous that four-fitths of the Spinjon devored
cxclusively 10 establishing the levs restrictive principle of
Bscal neutrality. It would also accord the plaintiffs relief
which they specifically disavowed i the Priefs and argus-
ments before the Califurnia Suprertie Coon. 1t should be
added that di....g oral argumient in Serrano several of the
California justices voting with the nrajority in dicated their
strang objection to mandated unformity . No doubt what the
count inteaded was that u voter's residence should not affect
the taxable resonrces availuble for his child's education.

The ¥Van Dusariz opinion sainterprets Serrano.

See supranote 3.

45. Gradual equalization of tax bases could altoBether
solve any problems of excessive e0st to the state. This is not
bard to accomplish in theory. First, if industtial and eom-
atercial property were removed from 1he local base and
taxed at 3 utform rate statew ide, wealth disparities among
districts would shrink enormously. 1n Culifornia the spectrum
of district wealth would probably collapse to about | /80th of
its present range. If the wealthiest residential areas were

then redistricted with the uim of 4 rough tav-base equaliza-
tion, the substance of the problem could be removed.
{roaically what would emerge i3 a fair system of school
finance in which the state’s role was effectively reduced to
that of the provider of categurical aids for special costs and
necds. With slight exapgeration such a system might be
styied “full local funding.”

46. Theexpression is from Coons, Clunc, snd Sugarman,
Private Wealth and Public Education, supra note 37, a1 202,

462 SeeJ.Coons and S. Sugatoan, Family Choice in
Education (1971).

47. There are. of ccurse, cthet kinds of objections. For
cxample, some boosters of educational spending fear that
ruwcr equalizing would actually reduce spending because
ocal voters (if they pet the chotee) will visit their tax frustra-
tions vpon the schools. Others aryue that in large districts
{e.g. Los Angeles) there is no reality to “jocal™ choice
without decreasing the site:of the cective school governance
unit; however, such fragmatation may in turn complicate
racial integration cfforts,

48, A number of empirical attrmpts to measure local
resources effectively have been attempted or are ongoing.
See National Educationsl Finance Project, Altrrnative
Programt for Einancing Educotivn $9-102(197:). Fora
recent judicial reaction to discriminatory assessment prac-
tices see Lee v, Buswell, 40 Law Week 2060 (July 27, 1971).

49. See Wall Street Journal, p. 16 (Dee. 1, 197)).
50. Onclong term cffect of Serrano could be to reduce

the powerfulincentive for industry 1o cluster in et haveas.
Removat of this antifivial mathet ifcerine nuatit help
stimelate Aew appreaches e the probleryof logating mduety
for the peneral convenience of mankind.

51 The paitaary oppositiofn 1o reform will he resdents
{rich and poon of wealtinv distriets and the - dosiral and
commie ctalintyrests Javated thezein BHlowever. even ey
latots who have amornyg the distrits they reproven: 2ot
very rich ones miay find st dflicuit to he treh obstructive.
since they ordinanly represent 2ight or teq disirees. a
niagorty of which are likely 1o be of middie or low wealth.

32 Inthesery unlikels evcnt of outright legislazon e de-
fiunce. the coutts are in a much sironger pvioon to e
their way with fiscal neutrality than either desegrecanon

or reapportionment, In addriion to the obsious political

nisks run by obstructionsts, the court’s postble abiliny to
close off fav suppost for unconstitutianal s stems cowid bring
the legislature to heel. In this respect its interesting that
Serrana specifically recogmized the tavpayery right to ernun
the operanon of 3n unconstitutionzl system. § Cal 3d ar618.

53. Thisistrue except where low district propertv value
coincides with high personal income under a new structure
in which the taxes employed by the state to fund the system
are hichly progressive. Thus a tay-porr muddie class suburd
with na sndustry would trade a substannal property tax fate
for a substantial income tax rate,

54.  Serrano will provide the long sought impetus o
eliminate very small districts. At the same tinie it closes out
the long niovement for district consolidation by subsuming
its rationale. If t2x bases in 3 decentralized system must be
eflectively equivalent through power equalizing. there is no
point in amalgamaung districty beyond the point of
ncreasing educational efficiency. Currentiv district giganusm
is reseiving low grades in thus respect. H. Levin ed ). .
Community Control of Schoals 251-256 (1970). Coinei-
dentally ethnic movements for fragmentation of school
suthority arc growing. If frapmentation nv jonger meaas
diminution of fiscal eapacity, the community ¢ontrol move-
ment has become economically credible It 1s pow difficult
to justify the independence of a misddle class suburb while
rejecting community demands in the inper city. The relation
of this sceming benefitto the problem of racial segregation
s unclear, but prima facie &t will make metropolitan integra-
tion plans more difficult.

55. Seesupra note &S,

56. A constitutional handle upon the federal government
3nalogous 10 Serrano is credibic in theory, but presently
pointless in fact. The Fafth Amendment may do equal
protection service, but there are no federal programs visibly
dispensing money according to wealth 1 he Elementary and
Secondary Education Act, 20 UN C. #¢ 231a, 241c (Supp.
1968), could be a stunning exception. but its wealth c2tegorics
are presumably intended only as sitrrogates {or true ecu:
cational need. As such they are probubly viable. T he more
obvious example of effect on a federal program insvolvesthe
so-called “impacted areas™ l¢gislation, 20 U.S.C. ¢ 241
(1969). 1f states may not use districts of unequal capacity.
this aid foses the supporting ratrunale of replacing faxable
local wealth lost through federal enclaves. Presumably such
aid would be given now where the nupacet was felt—at the
state level—and only if the siate wete relying on propenty tax.

51, Thenature of federal participation takes on increased
significance from recent suggestions that 4 national value.
added tax be levied 1o raise motg than ten billiun dollars
annuslly for the support of public elementary and secondary
education.

58, Of course. any voucher system would require protections
against reintroduction of the influence of wealth differences.
See ). Coons and S_ Sugarman, sipra note 464.

59, Weare personally acquainted with residents of wealthy
disticts who eapress personal grievance at the local propenty
tax! With equal reason mipht General Motors complain of
the necessity for building automobules.
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SERRANO v. PRIEST Cal. 1241
Cire 25457 B.2¢ 1200
96 CalIzptr. 601
John SERNRANO, Jr., et al. Plaintifts
and Appellants,
Y.
Ivy Baker PRIEST, as State Trracurer, elc.
ct al., Detendants and Respondents.
L. A. 29820. -

Supreme Court of Californla,
In iank.
Aug. 30, 1971,
As Moditird on Deainl of Rebenring
Oct. 21, 1970

Class actions brought by elomentary
and high school pupils and parents agzinst
certain state and county officials eoncerned
with financing of California public school
systems for declaratory judgment that Cali-
fornia school financing scheme is unconsty-
tutional and for injunctive relief. The Su-
perior Court, Los Angeles County, Robert
W. Kenny, J.. granted defendants’ mation
for dismissal after plaintiffs” failure to
amend following sustaining of demurrers
and the plaintifis appealed. The Supreme
Courr, Sullivan, J., held that puhlic school
financing system which relies heavily on
lotal property taxes and causes substantial
disparities a-wong individual school districts
in ammount of revenuc available per pupil for
the districns” educational grants invidiously
discrimirntc . against the poor and violates
the cqual protection clause of the Four-
teenth Amendiment.

Judgment reversed and cause remand-
ed with directions.

McComb, J., dissented and filed opin-
ion.

Opinion, 10 CalApp.3d 1110. 82 Cal.
Rptr. 345, vacated.

I. Schools and School Districts C=148
Right to an education in public schools
is fundamenfal interest which cannot be
conditioncd on wéalth. U.S.C.A.Const,
Amend. 14; West’s Ann.Evid.Code, § 452
(¢); West's Ann.Const. art. 9, § 6; West's
Ann.Education Code, § 20701 ct seq.

X Reprinted from Pacific Reporter, second series Volume 487 P.2d, p 1241,
v 1244-1266. West Publisking Co., St, Paul, Mimn, 1971,
ERIC
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SULLIVAN, Justice.

[1] We are called upon to detcrmine
whether the California putlic schoo] financ-
ing system, with its suhstantial dependence
On local property taxes and fesultant wide
disparities in school revenue, violates the
equal protection clause of the Fourteenth
Amendment. e have determined that
this funding scheme indiviously discrimi-
Nates against the poor because it makes the
qQuality of a child's education a function of
the wealth of his parents and neighbors.
Recopnizing as we must that the righs to
an cducation in our public schogls t5 a
fundaraental interest which cannot be con-
ditioned on wealth, we can discern no com-
Pelling state purpose necessitating the pres-
ent method of financing. Wc have con-
clided, therefore, that such a system cannot
withstand constitutional challenge and must
fall pefore the cqual protection clause.

Plaintifis, who are Los Angeles County
Public school children and their parents,
brought this class action for declaratory
and injunctive rclief against <ertain state
and county Officials charged with adminis-
tering the finaucing of the California pub-
lic school system. Plaintiff ¢hildren claim
to represent & class consisting of all public
schoo! pupils in Californja, “except children
in that school district, the identity of which
is presently unkpuwn, which schoo] district
affords the greatest cducational opportunity
of 3]l school districts within California.”
Plaintiff parents purport to represent
class of all parents who have children in the
schop] system and who pay real property
taxes in the county of their residence.

I, The compluiyg alleges that the financing
schee s
"A. Makey the guulity of ¢Jucation for
achonl nge cliblren in California, jnclul-
ing Vlaintite Children, a function of whe
wealth of the children's Darents mzd

“schools irr the Districts, including plait

Defrndarts are the Treasurer, the Si..
intendent of Public Instruction, zprd ',p.
Controller uf the State of Califorr, |,
well as the Tax Collector and Treasess.-
and the Supenintendent of Schools of :x;
Connty of Los Angeles. The county oif
cials are sued hoth in their local capic.: ey
amd as representatives ¢f a class eyt
of the schoel superintendent, tax celicce.e
and treasurer of each of the other cours.ey
i1 the state.

The complaint scts forth three causes of
action. The first cause alleges in substares
as follows: Plaintiff children attend put i
elemontary and secondury schools located »
specificd school districts in Los Angcles
County. This publi¢ school system is mar.
tained throughout California by a finanving
plan or scheine which relies heavily on Joea!
property taxes and causes substantial s
parties among individual school districss
in the amount of revenue available per jupt
for the districts’ educational programs,
Consequently, districts with smaller tax
bases are not able to spend as much morey
per child for eduncation as districts with
larger assessed valuations,

It is alleged that “As a direct result of
the finarcing scheme * & * substantial
disparities in the quality and extent of avaid:
ability of educational opportunities exist
and are perpetuated among the several
school districts of the State ¢ * °*
[Par.] The cducational opportunitics ma'e
available to children atteading  putic

children, are substantially inferior to ¢
educational oppertunities made availahle i
children attending public schools in ma’:
other districts of the State * * ¢ Th:
financing scheme thus fails to meet the r¢:
quirements of the equal protection ciauts
of the Fourteenth Amendment of the Un
cd States Constitution and the Califon“:
Constitution in several specified respedis
neightors, as measured by the tax M=
of the schoul district in which snid ¢ib
dren reside, anil .
“B. Makes the quality of cilucation
schoul age children fo California, mvh’l"
ing Plaiotiff Children, a function of &'

123
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Citep- 15T 120 10N

In the sccond canse of action, plainuff
parenty, after meiparating by reference

Al the aller citbe Dirst canse, allege

that av o dingd reanlt of the

Sy T w0

tan rule than Lafaoers
schant didtnicts in e 1o @

i for therr

chilren the simic or Lser educational ep-

perieies afforde) chiidren Wae othar

distnicts,

afier in-
cetporating by refuronee ail the alicgations

Liothe third cuuse of acty

of the {'rst two causes, 2t plaiatifis ollepe
that an actual controversy has arisen and
70w exisis between the purties as to the
vatidiy and constintionadits of the finase-
g schane under the Feerteenth Amend-
ment oif the United States Constitution and
under whe California Constirution.

Plaienffs pray for: (1) a declaration
that the present financing sy<iem is uncon-
stitutional; (2) an order directing defend-
ants to reallocate school funds in order
to remedy this invalidity; and (3) an ad-
judication that the trial cout. retain juris-
diction of the uction so that 1+ may restruc-
ture the system if defendants and the state
Legislature fail 15 act within a reasonable
time,

Alldefendants filed genesad demurrers to
the foregaing complaim assersing that none
of the theee ¢laime stated fzcts sufficient
to constritute a cause of action. The trial
court sustained the demurrers with eave

peograplieal aevidene of the sehigl distriet
in wlhich said elildeen reside, and

“C. Fails to take account of any of
the variety of edseational needs of the seve
eral school districts (and of the children
therein) of the State of Californin, aud

DL Proviles students livitz in some
sehool districts of e Ntate .1 unterinl
alvantuges over Sttty fn orler selioal
districts in selecting wnd Qursuing theie
educational goals, and

W Fuils to provide clildeen of guh-
stantinlly equal age, aptitude, motivation,
and ability witl substautially equal edu-
cationaf resoneces, anil

“F. Perpetuates marked differences in
the quality of edurntional nervives, equip-
ment and other fucilitiex which  exist
amrong the public scliool districts of the
State as a result of the luequitable ag.

124

to amend. Upon phintiffs’ falure o
amend, defendants’ motion for dranrea!
vas crawted. (Code Givii'rec, § 381,

2 An order of dismissal wae entere

(ode Oniilzoc, § 3808, and shiy ap
follewed.
[2-4]
Gur exaTna
we o are g
for determining s sufficncy against a

nanly we gharrve that in

demnrrer. We treat the demuerer as ad-
mitting all material facts properly pleadad,
bu: not contentinng, deductions or conclu-
sions of fact or law. (Duaar v. Yellow Cab
Co. (1967) 67 Cal.2d (95, 713, 63 Cal.Rpir.
721,433 P.2d 732)  We also consider mat-
ters which may be judicialiy nonieed. (/4.
at p. 716, 63 Cal.Rptr, 729, 433 24 732
Accordingly, from tinic to time hercin we
shall refer to relevant information which
has been drawn to onr attention cither by
the partics or Iy our méependent research:
in cach instance we judicially notice this
material since 1t is contained in publicas
tions of state officers or agencies. (Loard
of Edveation of City of Los Angeles v.
Watsen (1966) 63 Cal2d 829, 836, fa. 2,
48 Cal.Rptr. 481, 409 P2d 481; see Evid.
Code, § 452, subd, (¢).)

I
We begin our task by cxamining the Cal-
ifornia public school fraancing system
which is the focal poirt of the complaint's
allegations, At the threshold we find a

portioasient of State resources in past
years.

"G, The use of the ‘selionl district’ as
o unit for the difierentinl allocation of
educational funds bear® nn  reasonable
relation to the Californin g2yt o
pose ol providing #qual «doeational op
portunity tor all whoel clullren within
the State, )

“H. The part of the Stiate financing
scheme which permite eath schinol dis-
triet to rethin and expenil within that Jix.
trict gt of the preperty 1o collects ] wit i
iu that district benrs 0o rensonable rela-
tion ta any educational objective or need.

“©. A disproportionate nitanbet of schoal
elikleen who nre bluck childees, children
with Spanish surnames, children Lelonging
to othier minority groupy redite in sehingl
iistriets in whicl n relatively inferior ed-
ueatiunal opportuaity fs provided.”
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fundamental statistic—over %) percent of
our puhlic school funds derive from two
basic sources: (a) local dictrict taxes on
real property and (b) aid from the Rrate
School Furd®

By far the major seurce of school reve-
nue is the Jocal real properiy tax. Pur-
svant to article IX, section 6 of the Calj-
forma Constitution, the i.cgslature has au-
thorized the governing body of each coun-
ty, and city and county, to levy taxes on
the real property within a schoo! district
at 2 rate nccessary to meet the district’s
annual education budget. (Ed.Code, §
20701 et seq.)* The amount of revenue
which a distriet can raise in this manner
thus depends largely on its tax base—i, e,
the assessed valuation of real property
within its borders. Tax bases vary widely
throughout the state; in 1907 -1970, for
cxample, the assessed valuation per unit of
average daily aendance of e mentary
school children4 ranged from a ,ow of
%103 to a peak of $932,156—a ratio of necar-
ly 1to 10,000. (Legislative Analyst, Pub-
lic Schoul Finance, Part V, Current Issyes
in Educational Finance (1971) p. 7.) 8

The other factor determining local school
revenuc is the rate of taxation within the
2. California elueational revenues for the
ficenl yenr 19GS-1969 came from the fol-
lowing sources: local property taxes,
03.7 pereent; state aid, 35.5 pervent ;. fod-
ctal funds, G pereent;  miseellaneous
soyrees, 2.7 pereent,  (Legiclative Analyat,
Public Kchool Finance, Part 1, Expwodi-
turey for Edueation (1970) p. 5. Here.
after teferred to as Legislative Anpalyst.)
Jlercafter. nnless otherwise indicated, all

sovtion references are to the Fducation
Cude.

4, Most school aid determinations nre based
Dot on total earollment. but on “average
daily attendanece”™ (ADA), a figure com-
puted by ndding togethier the nuwnber of
students actually present on eaclh school
day und dividing that total Iy the number
of days xchool was taught, (§§ 11252,
11301, 11101.) In practice, ADA ap.
urosimated 93 pereent of tatal enrollment,
{Fegislative  Analyst,  Pullie  Schoo)
Fizaure, Part IV, C'nssary of Termy
Most Often Used in Scliog]l Finance
(1971) p. 2) When we refer hierein to
figures on n *‘per pupil” or "per child”
Lusis, we mean per uuit of ADA,

3

district. Although the L vislature by
placed ceilings on permissitle digtrey o,
rates (3 20721 ot sey), thete stang o,
mixitna may be surpaseed iaa "jay over
ride” eleetion if a majority of the digpa.
volers approve a igher rate. (§ X4l
seq.)  Nearly all districts have vorel o
override the statutery ! Thiss tie
locally raised funds which concutyie (he

largest portion of school revenue are e
marily a function of the value of the reain
within a particular schoul diztrict, coupled
with the willingness of the district's rey-
dents to tax themsclves frr education.

Most of the remaininz schoo! revenue
comes from the State School Fund pursy-
ant to the “foundation program,” through
which the state undertakes to supplement
local taxes in order to provide a “minimum
amount of guaranteed support to ali di.
tricts  * ¢ A" (§ 17300.) With cer
tain minor exceptions,? the foundation pro-
graimn cnsures that each school district will
reccive annnally, from state or local funds,
$355 for each elementary school pupil (4
17656, 17660) and $I€3 for each ligh
school student. (§ 17665.)

5. Over the period November 1970 to Jan.
uary 1971 the legislative analyst provided
to the legislature n reries of five re.
ports which “deal with the enrtent sy
teny of public schoal finunce freas kinler.
garten thromgh the community ocilepe nnd
are dexigned to provide 1 workinzg hpowl.
edze of the gystem of sebaad finance.”
(ezislative Apalsst. Part {, suma, .
1) The series is as ollows: Pure 1, B
prrditnres for Edueation:  Paet 11, The
Ntate School Funid: Ity Derivanion and
Distnbution; Part 111, The Fo:ulatiea
Progeam: Port IV, Glowary of Tetne
Mot Often Used in Solool  Finapee!
Part V, Currest Issues in Eidacntingzl
Finance.

6. Districts whichh majutain “uneweecstart
suall schicols™ receive $10 per propil Teas
in foundaticn funds. (& 176335 ot w .}

Certain typea of school distrids are
eligible for “bupus™ foundation  (unde
Elementary districts receive an oA litien
nl &0 for each stwdent in grades |
through 35 this s is intendew to e
duce vlass size io those grades, (4 176740
Unitied school  dintricts get ar "*":
820 per child io fouwlatiovn suppoc.
17671-13073.)
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The state eontribution ic snpplied in two
a:id" cors s
1o cach dietrict of R12% por
of the seiative
Ve, art, IN,
Ed Code, §3 17731, 1090

~d i1 inverse

Jd forms, “Rawe s

v aid” e Jieeny

p1o the weahh of the districn

To ermpute the amount
wd o which & district is eniit'ed, the State
Superintendent of Puldic Justruction first
ceterniines how much Jocal property tax
revenue wonld be penerated i the distrist
were to levy a4 kypothetical tax at a rate of
81 on cach 3100 of asseseed wvaluation in
elementary schoo! districts and S.80 per
f10) in high school districts. (8 17702))
To that figute, he adds the $125 per pufil
basic aid grant. I the sum of those two
amounts iv less than the foundation
program mininium for that district, the
state contributes the difference. (8§ 17901,
17902.)  Thus, equalization funds guaran-

7. This is simply 8 "computational” tax rate
used to measure the relative wealth of
the distriet for equnlization purposes. It
beurs no relation to the tax rate actuaily
set by the dictrict in levying lecal rea?
property thaes,

B Nome further equalizing effect oecurs
through u spwelsl arcawide foundativn
program in districts included o reor
gamization plans which were disapproved
at po ¢lectivn, (5 17050 ¢t seq)  Under
thix progfain, the ny<esscd valuntion of all
the dedividun]l histticts in on area 18

ter to the prorer distnicte o basic minmmum

revenue, while wealthier distnicts are an-.

pnhle for ench assistance.

¢

unyl tate prog

tsoavalable o8 frat-
oar schoe!l drernicts wheeh are
Le an extra local tax effort
ary diricr with an assessed
s per pupst oy

i

, ic
2 mere for each chidaf

in slatu-
tory level. A high schoo! dixtrict whose
assessed valuation does no: exceed §24,500)
per pupil 15 cligible for a cupplement of up
to §72 per child if its lecal tax i< suffi-
cicatly high,  (§§ 17920-17020,) &

Although cqualization aid and supple-
wental 2id temgeer the disparities which re-
cult from the vast variations in real prop-
erty wssessed valuation, wide differentials
remain in the revenue available to indivi-
dual districts and, conscquently, in the level
of educational expenditures.?  For exam-

poaled, atid an actual tax is levied ot
tute of §1 per $10U for clementary dis-
tricts and $50 for Ligh school distriuts
The resultiug  reveuue ix  distributed
among the indivilual districts sceordisg
to the rutio of each distriet's foundation
lovel to the area-wide totel.  Thus, poet
districts cffectivt!y shure in the higher
tax bases of their wealthier neighbors.
However, any district is stitl free to tex
itaelf at a rate higher than $1 or $.80:
such additionul revenue iy retained entires
Iy by the taxing district,

9. Stetisties compiled by the legislotive noalyst show the fellowing renge of
assessed valuations per pupil for the 1060-19%0 school year:

Flementary High School
Low $103 11.009
Median 19,600 41,300
High 952,156 349,003

(Legislative Analyst, Part V, supra, p. 7.)

Per pupil expenditures during that year alo varied widely:

Flementary High School Unified
Low §407 Tl $612
Median 672 &98 766
High 2,586 1,767 2414

(fd.at p. 8)

Similar spending digparities have been noted througliout the country, partieularly
when suburban cotnmunities and urban glicttos are cotupared,  (Sev, ¢ R, Report
ef the Nationn! Mdvicory Commizkivn on Civil Disorders (Banthm ed. 196%1 pp.
434-436; U, S. Commniission on Civil Righty, Hacial Isolation in the Pablic ¥vlools
(1963) pp. 25-31: Couant, Slums and Suburbs (1961) pp, 2-3: Levi, The
University, The Profcesions, and the Law (1968) 56 CalL.Rev. 231, 255-250,)

126
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ple, :n Los Angeles County, where plaintiff
cmldren atterd school, the Baldwin Park
Unificd Schooi District expended  only
577,49 to educaie each of its pupilr in
1968-1%9; during the same year the Pasa-
dena Unified School District spent 8840.19
cn every siudent; and the Beverly Hills
Unified Schooi District paid out $1,231.72
per child. (Cal. Dept. of Ed., Cal. Public
Schools, Sclected Statistics  1963-1509
(1970) Table IV-11, pp. 90-91. The source
of these disparities is unmistakable: in
Baldwin Park the assessed valuation per
child totaled only $3706; in Pasadena,
assessed valuation was $13,706; while in
Beverly Hills, the corresponding figvre
was $30,835—a ratiocf 1 to 4 to 13. ([d.)
Thus, the state grants are inadequate to
offset the inequalitics inherent in a financ-
ing system based on widely varying local
tax bases.

Furthermore, basic aid, which constitutes
about half of the state educational funds
(Legislative Analyst, Pustlic School Fi-
nance, Part 1I, The State School Fuud: Its
Derivation, Distribulien and Apportion-
ment (1970) p. 9), actually widens the gap
between rich and poor districts. (Ses Cal.
Senate Fact Finding Committee on Revenue
and Taxation, State and Local T"iscal Rela-
tionships in Public Education in California
(1965) p. 19.) Such aid is distributed on a
uniform per pupil basis to all districts, irre-
spective of a district's wealth, Beverly
Hills, as well as Baldwin Park, receives
$125 from the state for each of its students.

For Baldwin Park the basic grant is es-
sentially mcaningless, Ynder the fouinda-
tion program the state must make up the
differcnce between $355 per clementary
child and $47.91, the amount of revenue per
child which Baldwin Park could raise by
levying a tax of $1 per $100 of assessed

18. Tluintiffs’ complaint Joey not specifi.
cally refer to artiele IX, section 8.
Rather it alleges that the financing sys.
ten "faila to meet minimum requitements
of the * * % {undumental law and
Constitutivn of the State of Califurpia,”
citing several other provisions of the state

valuation.  Although under presemt 13,
that difference 15 compused partly of 1,
aid and partly of equahization ad of v,
basic u:d grant did net eaist, the durr o
would st:ll reccive the canie amount of 4+
aid—all :n equalizing funds.

For Beverly Hills, however, the $123 4,0
grant has real financial signif:cance. Siexe
a tax rate of $1 per $100 thure world pry
duce S0 per elementary student, Bever'y
Hills is far too rich to qualify for equa’
izing aid. Nevertheless, it stli recevey
$125 per child from the «tate, thus ¢-
larging the cconomic chasm between it ar:
Baldwin Park. Sce Coons, Clune &
Sugarman, Educatioral Oppertunity: A
Workable Constitutivnal Tesi for State F:
nancial Struetures (1969) 57 CalL.Rev. 30,
315)

I

{5] Having outlined the basic frame.
wock of California school financing, we
take up plaintiffs’ legal claims. I'relim:
narily, we reject their comtention that the
schoo! financing system violates article I\
section 5 of the California Constitution.
which states, in pertinent part: “The Leg-
islature shall provide for ¢ system of cem
mon scheols by which a free school shal!
be kept up and supported in cach distn:
at least six months in every year * * *°
(Italics added.)!®  Plaintifis’ argutoent
that the present financing method produces
separate and distinct systetns, each offcr
ing an educational program which varnes
with the relative wealth of the districts
residents,

[6,7) We have held that the word
“system,” as used in article 1X, secton
implies a “unity of purpuse, as well a< 3~
entirety of operation; and the direetion ¢
the legislature to provide ‘a’ system of cor:

mon schools means one systemn, which sha

Constitution,  Plaintiffs' first spcilic
referenice to nrticle IX, saction 5 iy made
in their briel on appeal, We treat plaio:
Giffy' claim under this section as though
it had been explicitly raised in thur
complaint.
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cotnmon schoals

v. Ailler

FTOAGI Y teire enual
o, owe hose relad only that

s sy atemn et b amiferm in

wrdewl Goarve of saady and

proyor n from prade to
Cinper v b School Dist.
V103 Call Gt e 673 226 L)

'

We thinkh o would Lo erroneous to hold
cthierwne,  While article IX, sectivn 3
mares no icicrence to scheo!l finanong,

tecan Goof that same articie speeifically

nizes the very Cenient of the fiseal
systen of which planuffs complain,  Sce-

ol 0 8t

in part: “The Lemslature
shiall provile for she levying annually by
the govertang body of cach county, and
aty and county, of such school district
tines, at fates * * ¢ as will prouduce in
cach fiecal ycar such revenue for each
school district as the govermung  board

thereof  shall  determiine is required
L] . . "

[8,9] Eiementary principles of con-
struction dictate that where constitutional
provisions can reasonahly he construed to
avind a conflict, such an interpretation
should be adopied  (People v, Western
Aurhiaes, Ine. (1954) 42 Cal.2d 621, 637, 268
P23 723, app. dism. (1934) L8 1S, 839, 78
SCL R7, 99 LEA 677.) This maxim seg-
fests that section 5 should not be construcd
to apply ta school financing; otherwise
1t wold ciash with section 6. If the two
provicions were fourtd irreconcilable, sec-
tivn 6 wonld prevail becaunse it is more spe-
cific and was adopted more recently, (Md.;

s

It, The complaint alio sleges thnt the fi-
nancing «ystem violatu s article 1, sections
11 and 21 of the California Conatitution,
Seetion 11 provid “AlL lawa of 3 gen-
erul nntore shall Live n uniform opera.
tion.”™  Nection 21 states: “No apevial
privileges or immuhitics shall ever be
grauted which sy not he sltersd, re
vuked, or repealial by the Legislatire
uor shall auy citinen, or class of citizena,
he granted privileges or immunitios whick,
upon the vame teems, shnll bot be pranted

481 P 24—79

Connty of Placer v. Acina Cas, eten, (o
IO al2d I8l v

LAI“T.\"Q'!!'Hfj)" WL

sarnent that the pres v secton © er

3 Tsistem oof on
.

SohaniNT requites

ciafynn edncatio

[RYESHEILH (N

171

(10) Huving dispoeed of these prelun-
rary matters, we tzke up the chief conten.
ton underiying plannf iy complaint, name-
Iy that the Cabfornie puldic schaol fi-
nancing scheme violates the equal protec-
tinn clause of the Foerteenth Amendment
to the United States Constitution??

As recent decisions of this court have
pointed out, the United States Supreine
Court has employed a two-level test for
measuring jegistative classifications against

the equal protection clanse. “In the arca of
cconomic reguiation, the iigh court has exe
crcised restraint, investing legislation with
a presumption of constitetionality and re-
quiring merely that distinctions drawn by
a challenged statute bear some rational 7e-
lationship to a conceivable legitimate state
purpose.  [Citations.)

“On the other hand, in cases involving
‘suspect  classifications’ or  touching on
‘fundamenial interests,” [fns. omitted] the
court has adopted an attitude of active and
critical analyuis, subjecting the classifica-
tion to strict serutiny.  {Cutatiens.] Under
the strict standard applied n such cases,
the state bears the burden of establishing
not only that it has a compelling intcrest
which justifics the faw but that the distine-
tiony drawn Ly the law are necessary to
further its purpose.”  (Westbrook v.

to all citizeps.” , We lave construed these
provisions as  “substantially the equiv-
slent” of the equal protection cluyse of
the Fourteenth Anendinent to the federnl
Constitation.  {Dept. of Mental Hygiene
v. Rirchner (I0°05) 62 Cal2d 550, 556,
43 Cal.RRptr. 328, 400 P21 321)  Cow-
sequently, our unalysis of plaintiffy’ fed-
ernl equnl protection contention is also
applicable to their claim under these state
copstitutionsl provisions,
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Mihaly 11970y 2 Caldd 763, 734785, &7
Cal.Rptr. 837, 832, 47t P24 287, £, va-
cated on other yrounds (1971} 03 US.
Q3% 01 R L. 2225, 2 1LEA 692; In re
Amtazo (19°0) 3 Call2d 100, 110-111, §9
CalRptr. 235, 475 P2 997 see Purdy &
Fusparnck v, State of Cahiforma «1969) 71
Cal2d 366, 376-379, 79 Cal.Rptr. 77, 330
P.2d 643.)

A
IVeolth as o Suspect Classification

[11,12] In recent ycars, the United
States Supreme Court has demonstrated a
marked antipathy toward legislative classi-
fications which discrminate on the basis of
certain “‘suspect” personal characteristics,
One factor which has repeatedly conie un-
der the close scrutiny of the high court is
wealth, "Lines drawn on the basis of
wealth or property, hke those of race
{citation], are trachtionally disfavored.”
(Harper v, Virginia State Bd, of Elections
(1966) 383 U.S. 663, 668, 86 S.Ct. 1079,
1082, 16 L.Ed.2d 169.) Invalidating the
Virginia pnll tax in Harper, the covrt
stated: "To introduce wealth or payment
of a fee as a measure of 2 voter’s gualifica-
tions is 1o introduce a capricious or irrele-
vant factor.” (Id.) “[A]) careful exam.
ination on our part is especially warranted
where lines are drawn on the basis of
wealth # * % [a} factor which would
independently render a classii:cation highly
suspest and thereby dermand a more exact-
ing judicial scrutiny. [C:tations.}” (M-
Donald v. Board of Flection (1969) 39%
U.S. 802, 807, 89 S.Ct. 1404, 1407, 22
1L.Ed2d 7239.) (See also Tate . Short
(1971) 401 U.S. 395, 91 S.Ct. 0668, 28
L.Ed2d 130; Williams v, IMlinois (1970)
399 U.S, 235, 90 S.Ct. 2018, 26 L.Ed.2d 586,
Roberts v, LaValles (1967) 389 U.S. 40, 88
S.Ct, 194, 19 L.Ed.2d 41; Anders v. Cali-
fornia (1967) 386 U.S. 738, 87 S.Ct. 1396,
13 L.EA.2d 493; Donglas v, California
(1963) 372 U.S. 353,83 S.Ct. 814, 9 L.Ed.2d
811; Smith v. Bennett (1961) 365 U.S, 708,

12. The other major portivn {s. of course,
locally raised reveoue; it is clear that

39; Burns v, (.

L 79 S.CL N
riffin v, Mhinois (193¢ 3
U.S 12,76 S.Cr 388, 10 LEA &1 ..
Antazo. sufra. 3 Caldd 10, 39 Carw.e.
235, 473 P.2d @y, see generally Meen-
man, The Supreme Court, W& Teor
Foreword: On Protecting the P
Through the [Fourtcenth  Amendmer-
(1969) §3 Harv.L.Rev. 7, 19-33)

Plain:iffs contend that the school .
nancing system classifies on the bass of
wealth. We find this proposition irrefu.
ble. As we have already discussed, over
half of all cducational revenue is rawe!
locally by leving taxes 0. real property :=
the individual school districts. Above the
foundation program minimum (8355 per
clementary student and $388 per tgh
school student), the wealth of a school dny-
trict, as measured by its ascessed valuator
is the major deterniinant of educational ¢x-
penditures. Although the amount of money
raised locally is also a function of the raze
at which the residents of a district are will-
ing to tax themselves, as a practical matier
districts with small tax bascs simply can-
not levy taxes at a rate sufficient to pro-
dnce the revennc that more affluent ds-
tricts reap with minimal tax cfforts. (Sce
fn. 13, infra, and accomnpanying text) Fwr
example, Baldwin Park atizens, who pad
a <chool tax of §5.4% per 100 of assessc”
valuation in 1568-1969, were able to spers
less than half as much on cducation a3
Beverly Hills residents, who were taxes
only $2.38 per $100.  (Cal. Dept. of Fe.
op. cit. supra, Tslle 11116, p. 43.)

Defendants vigorously dispute the prap:
osition that the finanting scheme discrir-
nates on the basis of wealth, Their first
argument is essentially this: through bese
aid, the state distributes schoo! funds equal-
ly to all pupils; through cqualization aid. 1t
distributes funds in a manner beneficial to
e poor districts.  However, state furls
constitute only one part of the entire schox!
fistal systemJ® The foundation progea™

such reveoue is a part of the overall edu-
catiopal financing systvin.  As we pointed

129
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partially alieviates the great disparities in
lncal sources of revenue, hut the system as
a whole generates school revenue in pro-
portion to the wealth of the individual dis-
trict,!¥

Defendants also argue that aeither as-
sessed valuation per pupil nor expenditure
per pupil is a rehable index of the wealth
of a district or of its residents. The for-
mer figure is untrustworthy, they assert,
beeause a district with a low total assessed
valuation lut a miniscule number of stu-
dents will have a high per pupil tax base
and thus appear “wcalthy.,” Defendants
imply that the proper index of a district’s
wealth is the total assessed valuation of its
property. We think defendants’ contention
misses the point. The only meaningful
measire of a district’s wealth in the pres-
ent context is uat the absolute value of its
property, bhut the ratio of its resources to
pupils, because it is the latter figure which

out, supra, article 1X, section & of the
siate Conastitution specifically authorizes
local districts to levy schiool taxes. See
tion 20701 et seq. of the Fducstiun Code
detnils the mechanles of this process.

13. Defendants ask us to follow Briggs v.
Kerrigan  (D.Mass.1960) 307 F.Supp.
205, offd. {1st Cir. 3070) 431 F.2d 967,
which held that the City of Boston did
not violate the equal protection clanse in
failing to provide fcderally subsidized
lunches at all of its schools. The court
found that such lunches were offered only
at schools which had kitelhen and cooking
focilities. Ay a result, in some c&3es the
inexpecnsive menls were available to well
to-do children, but vot to needy ones.

We do not fiml this decigion relevant to
the present action. Here. pliintiffs spe-
cifically allege that the sallneation of
school fuads systematically  provides
greater educntional opportunities to afflu-
ent children than ore afiorded to the
poor. By contrast, in Briggs the court
found no wealth-uriental discrimination:
*There is no pnttern such Ut seliools with
luueh programs predomininte in areas of
relative wealth and schools without the
progrant in arcay of ccenomic deptive-
tion.””  (ZId. at p. 302.)

Furtherwore, the nature of the right
involved in the twa coses i3 very different.
The instant artion couterns the fight te
an education. which we have determnined
to be fundamentul. (Sce infro,) Avail

130

determines how much the district can de-
vote to educating each of its students™

But, say defendants, the expenditure
per child docs ot accurately reflect a dis-
trict's wealth because that expenditure is
partly determined by the district's tax rate.
Thus, a district with a high total assesscd
valitation might levy a low school tax, and
end up spending the same amount per pupil
as a poorer district whose residents opt to
pay higher taxes. This argument is also
meritless.  Obviously, the richer district is
favored when it can provide the same edu-
cational quality for its children with less
tax effort. Furthermmore, as a statistical
matter, the poorer districts are finaucially
unable to raise their taxes high enough to
match the cducational offerings of
wealthier districts. (l.egislative Analyst,
Part V. zapra, pp. 8-9.) Thus, affluent
districts can have their cake and eat it
too: they can provide a high quality educa-

ability of an incxpensive school lunch can
hardly be cousiderrd of such coustitu
tional siguificance.

14. Gormnan Elementary District in Leos
Angeles County, for example, has n total
assessed vnluation of §6,063.865. but
only 41 students, yielding a per pupil tax
base of $147,902, We find it sigaificont
that Gorman spent $1,378 per student
on education jn 1803-1669, even more
than Beverly Iills, (CalDept. of Ed.,
op. cit. supra, table 1V-11, p. 80.)

We renlize, of course. that a portion
of the bigh per-pupil expenditure iu =
district like Gorman may be attributable
to certain costs, like n principal’s salary,
which do not vary with the size of the
school. OQu such cxpenses, small schools
cannat achieve the ecooomies of scale
available to a lurger district. To this
extent, the high per-pupil speading io &
small district may be a puper alntistic,
which is unrepresentative of significuat
differcnces in educatiounl opportusities.
On the other hand, certain economic "in-
efficiencies.” such ns a low pupil-teacher
ratio,. may have n positive educational
impace. The extent to which high spend-
ing in such districtx represents actual
educational advantages iy, of course, a
.matter of preof, (Sec fn. 16, infra.)
(Sve generally Hobson v. Hansen (D.D.C.
18C7) 269 F.Supp. 401, 437, affd. sub
nom. Swnuck v. Hobson (1009) 132 U.S.
ApiD.C. 872, 408 .24 175.)
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tion for their children while paying lower
taxes.!> Poor districts, by contrast, have
no cake at all.

Finally, defendants suggest that the
wealth of a school district does not neces-
sarily reflcet the wealth of the families
who live there. The simple answer to this
argument is that plaintiffs have alleged
that there is a corrclation- between a dis-
trict’s per pupil assessed valuation and the
wealth of its residents and we treat these
material facts as admitted by the de-
murrers.

[13] More basically, however, we re.
iect defendants' underiving  thesis  thye
classificatior b_\' wealth is constiwutional ¢a
long as th: wealth is that of the districe,
not the indi=idual.  We think that 4.
crimination on the bhasis of district wealks
is equally invalid. The conunercial and
industrial property which augments a dis.
trict's tax base is distributed unevenly
throughout the state. To allot more educa.
tignal dollars to the children of one district
than t& those of another merely because
of the fortuitous presence of such property

1S. “In some cascs districts with low expenditure levels have correspondingly
low tax ratcs. In mony more cases, however, quite the opposite is true: districts
with unusually low figures have upusually higk tax rates owing to their limnited
tax base (Legislative Analyst, Part V., supra, p. 8.) The following table

demonstrates this relationship:

COMPARISON OF SELECTED TaAX RATES AND EXPENDITURE
LEVELS IN SELECTED COUNTIES

1968-10¢9
Assessed Expendi-
h Yalue per Tax ture per
County ADA ADA Rate ADA
Alameds ’
Fmery Unitied 580 $100.187 $2.57 $2,223
Newark Unified 8,638 8,0:8 585 616
Fresno .
Colingn Unified 2,610 $ 33.244 3217 $ 983
Clovis Unified 8,144 6,450 428 563
Kern .
Rio Brave Elemcutary 121 $136,271 $1.05 $1.345
Lamont Elementary 1,847 5971 3.08 533
Los Angeles
Beverly Hills Unified 5542 $ 50.835 £$238 $1.232
Baldwin Park Unified 13,108 3.706 548 577

(Id. at p.9.)

This fact has reccived comment in reports by several California govermnental
units. "[S)ome school districts are nble to provide a bigh-expenditure sehool
program at rates of tux which are relatively low, while other districts nust tax
themselves heavily to (iunuce a low-expenditure program. * * * [Par.] One
siguificant criterion of a public activity is that it secks to provide equal treatment
of equals, The present system of public cducation * * * in California fails
to meet this criterion, both with respect to provision of services and with respect
to the geogrnphic distribution of the tax burden,” (Cal Senate Faect Findiug
Comuittee o Revenne and Taxution, op. cit. supra, p. 20.)

“Cnliforpia’s present system of school support is based largely on a sharing
between the state amd school districts of the expenses of cducation. In this
system of sharing. the school district has but one source of revenuc—the property
tax. Therefore. its ability to share depends upon irs assessed valuation per
pupil and its tax cffort, 'The variations esistitg iu local ability (ussessed valua-
tion per pupil) and tnx effort (tnx rate} present problems which (vny equal
educational opportunity and local tax equity.” (Cal. Siaze Dept. of Ed, Recom-
mendations on Pullie School Support (1967) p. 8.)  (Quoted in lorowitz &
Neitring, Equal Frotcetion Aspeats of Inequalities in Public Education and 1"ublic
Assistance Progrums from Place to Place Within a State (196w 15 U.C.L.\.

L.RRev. 787, 806.)
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is to make the quality of a child's education
dependent upan the location of private com-
mercial  and  industrial  establizhments 18
Surely, this is to rely on the most irrele-
vant uf factors as the basis for educational
financinge.

[t4] Defendants, assuming for the sake
of argument that the financing system does
classify by wealth, neverthelvss claim that
no constitutional mfirmity is involved be-
cause the coniplaint contains no allegation
of purposeful or intentional discrimination.
(Cf. Gomillion v. Lightfoot (1900) 364 U.S.
33y, 81 S.Cr. 125, 5 L.Ed.2d 110.) Thus,
defendants contend, any unequal treatment
is ouly de facto, not de jure. Since the
Umited States Supreme Court has not hdld
de facto schocl segregation on the basis of
race to be unconstitutional, so the argu-
ment goes, de facto “classifications on the
basis of wealth are presumptively valid.

t6. Defendants coutend that different levels
of cdueational espenditure do not affrct
the quality of education. However, plain-
tiffly' complaint specifieally nlleges the
contrary, amd for purposes of testing the
suffivieney of a complaint agaiust a gen-
ecal demurrer, we must take {ts allega-
tionx to be true.

Althougls we recognize that there is con.
siderable controversy umong  cducators
over the relative impnct of educational
spending und environmental infloences on
schioo) uchievement (compare Colrminu, et
al, Equality of Fdueational Opportunity
{U.S., Office of Fil. 1965) with Guthrie.
Klciudorfer, Levin & Stout, Schools and
Incquality (1971); see gencrally Coons.
Chine & Suganrman. supra, 37 Cal.I..Rev.
305, 310-311, fu. 16}, we note that the
several conrts which  lave considered
coateutions similar to defendants' have
uniformly rejected them.

In Melonis v, Shapire (N.DJILIOGS)
203 ¥.5upp. 327, nffd. ruens. sub nom, Me-
Jonis v. Ogilvie (1969 3u4 .S, 322, 80
S.Ct. 1107, 22 L.EWN2: 308 heavily re-
liel on by defendants, a three-judge fed-
eral court stated:  “Iresumably, students
recciving o ¥INGUD cluration are better
cluented that {xiz] thove nequiring a $500
schoaling.”  (Pn. omiticd)  (fd. nr qu.
35310 In Hargrave v, Kirk (M.D.Fla.
1970) 313 F.Supp. 94, vaeated on other
grounds snb pom. JAskew v. Hargrave
(1971 401 U.8. 476, M1 S.Ct. 850, 2
L.Ed2d 106, the vourt declared; *“Turn.
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We think that the whole structure of
this argument must fall for want of a solid
foundation in law and logic. First, none
of the wealth classifications previously in-
validated by the United States Supreme
Court or this court has been the product of
purposeful discrimination. Instead, these
prior decisions have invelved *“unintention.
al" classifications whose impact simply fell
more hravily on the poor.

For e¢xample, several cases have held
that where important rights are at stake,
the state has an affirmative obligation to
relieve an indigent of the hurden of his
own poverty hy supplying without charge
certain goods or services for which others
must pay. In Griffin v. Hlinois, supra, 351
US. 12, 76 S.Ct. 585, 100 L.Ed. 891, the
high court ruled that Illinois was required
to provide a poor defendant with a free
transcript on appealld?  Douglas v. Cali-
fornia, supra, 372 U.S. 353, 83 S.Ct. 814, 9

ing now to the defenses assected, it may
be that in the abstract ‘the difference in
dollnra availnble does not necessarily pro-
duce a difference in the quality of educa-
tion.” Hut this ahstract statement must
give wuay to proof to the contrary in this
case,” (Id. at p. 947))

Spending  differentisly of up to $130
within n district were charncterizail ny
“wpectacuhic™ in Hobson v, Flansen, supra,
269 F.Supp. 401. Respouding to defend-
ants® claiin that the varying cxpenditures
difl not reflect actual edueational benefits,
the court replied:s “To a great extent
* ¢ * lefendants’ own evidence veri.
fies thnt the comparative per pupil Tex-
penditures] do refer to actual educational
advantages in the high-cost scliools, cs.
pecially with respect to the caliber of the
teaching staff.” (Jd. nt p. 43S.)

t7. Justice Harlun, dissenting in Griffin,
declared: “Nor is this n cnye where the
State’s own artion bLas prevented a de-
fendant frouws aypenling, [Citations.] Al
that Illinois las donc is to fail to al-
Ievinte the conscquences of differences
in eronomit circumstances that exist whol-
Iy npart from any state nction. [Par.}
The Court thas Lalds that, nt least in
this area of criminal appenals, the Fqunl
Protection Clause imiposes on the Stntes
an affirmative duty te lift the handicaps
flowing from differences in economic cic-
cumstnnces.” {351 U.S. at p. 34, 76 S.Ct.
at p. 598.) .
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L.Ed.2d 811 held that an indigent person
has a right to court-appointed counsel on
appeal.

Other cases dealing with the factor of
wealth have held that a state may not im-
pose on an indigent certain paynents which,
although ncutral on their face, may have
a discriminatory effcet. In Harper v. Vir-
ginia State Bd. of Elections, supra, 383 U.
S. 663, 86 S.Ct. 1079, 16 L.Ed.2d 169, the
high court struck down a $1.50 poll tax, not
because its purpose was to deter indigents,
from voting, but beeause its result might be
such, (/d. at p. 666, fn. 3, 86 S.Ct. 1079.)
We held in In re Antazo, supre, 3 Cal3d
100, 89 CalRptr. 255, 473 P.2d 999 that
a poor deferdant was denicd etqual protec-
tion of the laws if he was imprisoned sim-
ply because he could not afford to pay a
fine. (Accord, Tate v. Short, supra, 401
U.S. 395 91 S.Ct. 668, 28 L.Ed.2d 130;
Williams v. Nlinois, supra, 399 U.S. 235
90 S.Ct. 2018, 26 L.Ed.2d 586;'8 see Boddie
v. Connecticut (1971) 401 U.S. 371, 91 S.Ct.
780, 28 1..Ed.2d 113, discussed fn. 21, infra.}
In summary, prior decisions have invalidat-
ed classifications based on wealth even in
the absence of a discriminatory motivation.

[15] We turn now to defendants’ celat-
cd contention that the instant case involves

18. Numecrous cuses involving raecial clnssi-
fications have rejected the contention thnt
purpaseful discrimination is a prereguisite
to cytablishiog a violation of the equal
protection clause. In Hobson v. Hansen.,
aupra, 269 F.Supp 401, Judge Skelly
Wright stated: “Orthodox equal protec-
tion doctripe can be cueapsulated in a.
single rmle:  Fovernment action which:
without justifieation {mposes wunequal
burdens or awards uncqual benefits is
uflcoustitutional.  The comnplaiut  that
analytically no violation of equal protec-
tion vests unless the incqualities stem
fron a ieliberately discrininatory plan {s
simply false. Whatever the law was
once. it is n testament to our mataring
coneept of equality thai. with the help
of Supreme Court decisions in the lust
Jdecade, we now firmly recognlze that
the arbitrary quality of theughtlessness
can be as disastrous and unlair to private
rights nnd the public interest as the per-
versity of a willful scheme. [Par.] The-

at most de facto discrimination, We oy,
agree. Indeed, we find the case unnsyy
in the extent to which governmental act -
is the cause of the wealth classificatior,
The schoo! funding scheme is mandated ;
«very detail by the California Constityti-
and statutes.  Although private residentil
and commercial patterns may be partly re.
sponisible for the distribution of assesse!
valuation throughout the state, such pat.
terns are shaped and hardened by zoning
ordinances and other governmental land.
use controls which promote cconomic ex.
clusivity. (Cf. San Francisco Unified
School Dist. v. Johnson (1971) 3 Cal.3d 9%,
956, 92 Cal.Rptr. 309, 479 P.2d 669.) Cov.
ernmental action drew the school district
boundary lines, thus determining how much
local wealth each district would contain
(Cal.Const,, art. IX, § 14; Ed.Code, § 1601
et seq.; Worthington School Dist. v. Eu-
~ka School Dist. (1916) 173 Cal. 154, 134
(2 P. 437; Hughes v. Fwing (1892) 93
Cil 414, 417, 28 P. 1067; Mountain View
U:uon High School Dist. of Santa Clara
Countty v. City Council (1959) 168 Cal.App.
23 89, 97, 335 P.2d 957.) Compared with
Griffin and Douglas, for example, official
¢ tvaty has played a significant tole in
c-taldishing  the economic classifications
¢ .alrenged in this action.!?

cr feally, therefore. Durely irrational io-
equslitics even between two schools in a
-cuttturally Lomogencous, uniformly white
~uburb would raise a real constitutional
question,”  (Fus. omitted.) (Jd. at B

3 (Sce also Hawkiug v. Town of
v, Mississippi (5th Cir. 1071) 437
1256; Norwnlk CORE v. Nor-
walk Redevelopment Ageney (20 Cir
10G8) 395 F.24 920, 931) No reasen
nppe:nrs to impose a more stringent re-
quiretent where wealth diserimination i
charged.

t5. Ooe commentator has described atiate
involvement in wekool finnneing inequali-
ties as follows: *['The states] have de-
termined that there will be public ednca-
tion, collectively financed out of grusral
taxes: they have determined (hat the
collective financing will not rest mainls
on a stutewide tax base, but will be large:
Iy decentralized to districts; they have
composed the district bonndaries, there-
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Finally, even assuming arguendo that de-
fradants are conre” i their contention that
the instant discrim.- -tion based on wealth
1s merely de facto, and not de jure 20 such
discrimmation cannot be justified by anal.
ogy to de facto recial scgregation. Al
though the United States Supreme Court
has not yct rinled oun the counstitutionality
of de facto raciul segregation, this’ court
cight years ago held snch segregation in-
valid, and declared that school loards
should take affirmative steps to alleviate
racial imhalanee, however created.  (Jack-
son v. Pasadena City Schocl Dist. (1963)
59 Cal.2d 876, 881, 31 Cal.Rptr. 606, 332
P2d 878: San I'rancisco Unified School
Dist, v. Johnson, supra, 3 Cal3d 937,792
Cal.Rptr. 309, 479 P.2d 669.) Consequently,
any discrimination based on wealth can
hardly be vindicated by reference to de
facto racial segreyation, which we have al-
ready condvcme sl In sum, we arc of the
view that the _ihoal financing system diss
criminates on i hasis of the wealth of a
district and -its mesidesnts,

B

Education w3 .. Fundamental Intercst

But plaintifie, " «qual protection attack on
the fiscal sy.. s @n additional dimen-

on.

by deternliniug wenlth distribution anong
disteicts; tn uo duing, they have not
ouly sorted .edzcution-comsuining  houses
holds into gruups . of widely varying aver-
age wealth, buz - they lhave sorted non-
selivol-using  tavrayers—houscholls  and
others—quite uucqually arioug districts:
and they huve nwule education compul-
sory."  Iis eonclu-inn is that “[s]tate in-
volvement ansd responsibility are indisputa-
ble."  (Mielwlman, aupra, S3 HNurv...
Rev. 7, 50, 45.)

20, We recently pointed out the difficnlty
of catepurizing racial segreantion na ei-
ther de fucto or de jure. (Sam Franciseo
Unified School Liist, v Johnson, xuprda,
3 Cal3d 037, $56-93%, 92 Cal.Itptr. 309,
470 P.2d Gu9.)  We think the same res
soning applies to classifieations based on
wenlth.  Conxequently. we decline to at-
tach an oversimplitied lebel to the coni-
plex configurntion of public and private
decisions which has resulted in the present
ellocation of edueatioual funds.
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sion. They assert that the system not only
draws lines on the hasis of wealth but that
it “touches npon,” indeed has a direct and
significant impact upon. a  “fundamental
interest,” namely educavon, It is urged
that these two grounds, partienlarly in
combination, estzblish a demonstrable de-
nial of equal protection of the laws. To
this phase of the arguinent we now turn our
attention,

Until the present time wealth classifica-
ticus have been invalidated only in conjunc-
tion with a linited number of fundamcutal
intercsts—rights of defendants in criminal
cascs (Griffin; Dowglas; [Villiams; Tate;
«lntazo) and voting rights (Harper; Cipri-
ano v. City Houma (1969) 395 U.S. 701,
89 S.Ct. 1897, 23 L.Ed.2d 647; Kramer v.
Union School District (1969) 395 U.S
621, 89 S.Ct. 1884, 24 L.Ed.2d 383 cf. Mc-
Donald v. Board of Elect:ans).2! Plain-
tiffs® conteustion: -—that cducazion is a funda-
mental interest which may peat be condition-
ed on wealth—is not sup:orted by any
direct autimoriiy.®?

[16] We, thereiore, begin by cxamining
the indispensable rale which wducation plays
in the modern industrial state.. This role,
we believe, has two sign-iz..nt aspects:
first, education is a major .. ~icrminant of

2], But in Buldie v. Connwren -ut. swpra,
401 T.S. 371, 91 S.Ct. %0, 335 L.E42d
113, the Sapreme Court lickd —int poverty
canuot coustitutionanlly bar . individual
secking n divorce from acees: 70 the ciril
courts, Using a dot process, rather than
an equal -pratection. ratiooaule, the court
ruled thac an indigent could oot be re-
quired to pay court fees aml costs for
service of proccss as a precamdition to
commenning a ivorce action.

22. In Shapiro v. Thomwen (10501 394
U.8. 615, 59 8.Ct 1322, 22 L.F1.2d GO0
in which the Supreme Court invalidated
stute niinimuwm residence requireiients for
welfure benofits, the Ligh coutt imli-ated,
in dictuta, that certain wealth diserimninn.
tion in the nrea of eluention would i un.
constitutional: "“We recomnize that u
Ntate hns a valid interest in preserving
the fisenl iutegrity of its programs. It
mny legitimately attempt ta limit its ex-
penditnres, whether for public assistance,
poblic education, or uny other progmm.
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an individual’s chances for cconomic and
social success in our competitive society;
second, education is a unique influence on
a child’s development as a citizen and his
participation in political and community life.
[T ]he pivotal position of education to suc-
cess i American society and its essential
role in opening up to the individual the
central expericnces of our culture lend it
an importance that is undeniable,” (Note,
Development in the Law—Iqual Protection
(1969) 82 Harv.L.Rev. 1065, 1129.) Thus,
cducation is the lifcline of both the individ-
ual and society.

The fundamental impo-tance of educa-
tion has been recognized iin other contexts
by the United States Supreme Court and
by this court. These decisions—while not
legally controlling on the exact issue before
us-—are persuasive in their accurate factnnl
description of the significamce of learning.?3

The classic expression 3f this positiom
came in Brown v. Boardd of Educatiom

But a State inay not accomplish such a
purpose by invidious distinetiony be-
tween classcs of its citizena. 1t could
not, for example, reduce expenditures for
eduvation by barring indigent chililren
from its schoole” (7d, at p. 633, &9
S.Ct. at n. 1320.)  Although the high
court referred to netunl exclusion from
achool, rather than diserimination in ex-
penditures for cducation, we think the
constitutional prinelple in the same.  (Sce
fn. 24, and accompanring test.)

A federal Court of Appeals has also
held that education is arpunbly a funda-
mental interest.  In Hargzave v. MeKin-
ney (5th Cir. 1069) 413 F.2d 220, the
Fifth Circuit rule that a threejudge dis.
trict court must bhe cenvened to' consider
the constitutionslity of a Florida statute
which limited the loeal property tnx rate
which a county could levy in raising
school revenue. Dlaintiffs coutended that
the statute violated the cqual protection
clause hecanse it nllowed counties with
a high per-pupil assesseel valuation to
raise much more loral revenue than conn-
ties with smaller tax bases. The court
atated:  “The cqual protection argument
advanced by plaintiffs is the ctux of the
case. Noting that lines drawn on wealth
are suspect [[n. omitted] and that we are
bere derling with isterests which tuay
well be deemed fuudameatal, [fn. umitted]
we cannot say that there is wo rvason-
ably arguable theory of cqual protection

(1954) 347 U.S. 483, 73 8.Ct. 686, 95 L1y,
873, which invalidated de jure segregation
by race in public schools. The high cour
declared: “Today, education is perhaps the
must important function of state und Jocal
governments.  Compulsory school attend.
ance laws and the great expenditures for
editcation both demonstrate our recagnition
of the importance of education to our
democratic society, It is required in the
performance of our most basic public re.
sponsibilities, even Service ia the armed
forces. It is the very foundation of good
citizenship. Today it is a prineipal instra.
ment in awakening the child to culteral
values, in preparing him for tater protes.
sional training, and in helping him to adjust
normally to his environment. In these days,
it is doubtful *'hat any child may reasonably
be expected te succeed in life if he is denitel
the opportunityy of an educatiun.  Such an
opportunity, where the state has undertalsn
to provide it, ‘s a right which must be mavie
wltich would support a decision in favor
of the plaintiffs. [Citations ] (Id. at
n 324.)

On remand, a three-judge court held
the statute unconstitutional because there
was no rational basis for the diserimina-
tory effect which it Lhad in puor counties.
Having iovalidated the statute wnder the
tracditionnl equal protection test, the court
declined to consider plaintiffs' contention
that eduentinn was o fundamental io-
terest, reguiring applieation of the "strict
serutiny®™  wqual  protection  standanl,
(Harge: =2 v, Kirk, aupra, 313 F.Supp.
044.) 'a appeal. the Supreme Court
vacated the district court's decision on
other gromnds, but indicated that on re-
mand the lower conrt should thoroughty
explore the cqual Irrotection issue, (M-
kew v. Hargrave (1971) 401 U.S. 476
91 S.Ct. 8§36, 25 L.Ed.2d 198.) *

23. Defendnnts contend that thewe cases are
not of precedential value because they do
not consider educar n in the countext of
wealth discriminntion, but mercly in the
context of racial segregntion or total ex-
clusion from scliwol.  We revognize this
distiuction, Lut cuanot agree with de-
fendants’ couclusion. Our quotuation of
these cases is not intended to supgest that
they control the legal resnlt which we
rench here, but suoply that they elo-
guently express the crucial importapce of
education.
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hie to all on equal terms!” (Jd. at p.
1 8.Coat p. 691.)

The twin themes of the importance of
rducation to the mdividual and to socicty
b
coutt. Most recently in San Franciscn
Uszfied Schaol Dhst. v, Johnson, supro, 3
Car A 937, 92 CalRptr, 3U9, 479 P.2d 669,
wivtre we considered the validity of an anti-
i g ostatute, we abserved, tUncgual edu-
caton, then, leads to uncqual juh oppettumni-
ties, disparate income, and handicapped
at lity to participaie in the social, cwltural,
&4 palitical activity ex our society.”  (fd.
at p. 930, 92 Cal.Rptr. at p. 316, 479 P.2d
1. 676.) Similarly, ‘u Jackson v. Pasa-
s City School Dist, supra, 89 Cal2d
£, 31 Cal.Rptr. 606, 332 P.2d 876, which
r. «zd a claim that schavol districts had been
pi-rymandered to avcid integration, this
court said: “In view cf the importance of
¢! “:ation to socicty and to the individual
i i, the opportunity to reccive the school-
u furnished by the state tnust be made
aviilable to all on an equal basis”  (/d. at
. %80, 31 Cal.Rptr. at p. 609, 382 1.2d at
5 L)

¢ rerurred in numerous decisions of this

When children living in rcamote arcas

sught an action to compel local school
:..*horities to furnish them bus transporta-
Lum to class, we stated : “We indulge in no
fiyperbole to assert thit socicty has a com-
pelling jntercst in afifording children an
opportunity to attend school. This was
cvidenced more than three centurics ago,
when Massachusetts provided the first pub-
lic school system in 1647, [Citation.] And
today an cducatiou has become the sine qua

23. Cf. Reypolds v. Sims (1964) 377 US.
533, 5Gu-Mui, &1 S.Ct 1362, 1382, 12
L.BdA21 500G, where the Supreme Court
nssertel] that the right to vote iy im-
paired not only when a qualified in-
dividual is burred from voting., but also
when the impnet of his ballot iy dimin-
ishiedd by unegual eleetaral apportionment :
"It conld bardly e gainsaid that a con-
atitutionnal elair had been asserted by an
allegation that certain otherwise qualified
voters had been entirely prohibited from
voting [ar meabers of their state legistn-
ture. And. if o Sinte should provide that
the votes of citizens in ome part of the

487 P.28—79\a
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non of uscful existence. * % * I light
of the p-.blic interest in conserving the
resource - young mitds, we must unsym-
pathetic examine any action of a puldic
bady wh: o has the cffeet of depriving
children of the opportinity to obtion an
cducation.” (Fn. omitted.) (Manjares v,
Newton 1066) 64 Cal2d 365, 373-376, 49
Cal:Mptr. #i15, 812, 411 1.2d 901, 908.)

Amd lomg before these last mentroned
cases, im Miper v. Big Pine School Dist.,
supra, 193 Cal. 661, 226 P. 926, where an
Indwan gizl sought to attend state puhlic
schwgols  wa-  declared: “[Tlhe cemmon
schools .-+ doorways opening into cham-
bers of -wience, art, and the learncd pro-
fessions, :as well as into ficlds of incustrial
and comumercial acrivitics. Opportunitics
for sccuring employment are often miore
or less éempendent upon the rating which a
youth, zt a pupil of our pullic institutions,
has recesved in his school work, These are
rights and privilcges that canniot be d=nied.”
(Jd. at p. 673, 226 P. at p. 930; sce also
Ward 1. iFlood (1874) 48 Cal. 36.) Al-
though Mianjares and Piper involved actual
exclr~nmifrom the public schools, surely the

d

:right 1c+ an education today means more

than wcczess to a classroom.t  (See Horo-
witz & _Neitring, supra, 15 U.CL.A. L.Rev.
787, HL11)

It is illuminating to compare in impor-
tance the right to an education with the
rights of defendants in criminal cases and
the right to vote—two “fundamental inter-
ests” which the Supreme Court has already
protected against discrimination based on
wealth,  Although an individual’s interest

State should be given two times. or five
times, or 10 times the weight of votes of
citizens in another part of the State, it
could hardly be contended that the right
to vote of those residing in the disfavored
ntens hiad pot been effectively diluted.
* s s (f eource. the effect of state
tegislntive distrirting achemes wbich give
the sumc number of representatives to un-
equatl nambers of vonstituents is identical.
* s * Quc must be ever aware that
the Constitution forbidy "sophisticated as
well ns simple-ainded modes of discrimi-
nation.!  [Citation.]” (Fn. omitted.)
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in his freedom is unique, e think that from
a 1arfCcT perspective, cduwcation may have
far greater social sign:iv than 3 free
Jranseript or a court-sizoted  lawwer,
“[E]ducation not only &iiccts directly a
vastly Efeater number of persons than the
criminal law, but it affecis them in ways
which—t0 the state~-have an enormous and
much more yaried significance. Aside from
reducing the crime rate ('the inverse rela.
tion. is trong), education ziso supports each
and every other value of a democratic soci-
cty—participation, communication, and so-
cial mobility, to name but a few.” (Fn,
omitted.) (Coons, Clune & Sugarman, su-
pra, 57 Cal.L.Rev. 303, 362-363.)

The analogy bztween cziucation and vot-
ing is much more direct: both are crucial
to participation in, and the fupctioning of,
a democracy, Voting has een regarded as
a fundamental right because it is "“preserva-
tive of other basic civil and political rights
s o+ *" (Reynolds v. Sims, supra, 377

U.S. 533, 362, 84 S.Ct. 1362, 1381, 12 L.Ed.

2d 506; see Yick Wo v. Hopkins (1886)
118 US. 356, 370, 6 S.Ct. 1064, 30 L.Ed.
220.) The drafters of the California Con-
stitution used this same rationale—indeed,
almost identical language—in cxpressing
the importance of education. Article IX,
section 1 provides: “A general diffusion
of knowledge and intelligence being eSsen-
tial to the preservation of the rights and
liberties 0f the people, the Legislature shall
encoufage by all suitable means the promo-
tion of intellectual, scienufic, moral, and
agricultural jmprovement.” (Secc also Piper
v. Big Pine School Dist., supra, 193 Cal.

25, The sensgitive interpiay botween cduea-
tion and the cherished First Amendment
right of free specch hns also reveived
recogntition by the United $States So-
preme Court. ‘In Shelton v, Tucker
(1960) 364 U.S. 479, S1 SCt. 247, 8
L.EA20 231, the court declared: “The
vigilalt proteetion of constitutional free-
doms s nowhere more vital than in the
commutity of American Schools” (14,
at p- 457, 81 S.Ct at p. 251)  Shmilarly,
the court ghserved in Keyishian v. Board
of Regents (1967) 383 U.S8. 589, 87 S.Ct.
675 17 L.Ed.2d 629; “The classroom
{s peenliarly the ‘market place of idens.”
The Nation's future depends upon leaders
trained through wide exposure to {a] ro-

064, 668, 226 P. 926. ) At a minimum, .ty
cation makes more meaningful the cav.:
of a ballot. More significantly, it is ..,
to provide the understanding of, and ¢,
interest in, public issucs which are the )
to involvement in other civic and polinga.
activities,

The need for an educated populace 34.
sumes greater importance as the probilemy
of our diverse society become increasir;.
ly complexx. The United States Suprere
Court has repeatedly recognized the role of
public education as a unifying social {orce
and the basic tool for shaping democratic
values. The public school has been termey
“the most powerful agency for promor:sy
cohesion among a heterogeneous deso-
cratic people * * * at once the symtol
of our democracy and the most pervasive
means for promoting our common destiny.*
(People of State of Il ex rel. McCollum v,
Board of Education (1948) 333 U.S. 28,
216, 231, 68 S.Ct. 461, 468, 475, 92 L.Ed
649 (Frankfurter, J., concurring).) In AL
ington School Dist. v. Schempp (1963) 374
U.S. 203, 83 S.Ct. 1560, 10 L.Ed.2d 844, it
was said that “Americans regard the public
schools as a most vital civic institution for
the prescrvation of a democratic system of
government,” (Jd. at p. 230, 83 S.Ct at
p. 1576; Brennan, J., concurring.) % '

We are convinced that the distinctive and
priccless function of education in our se-
ciety warrants, indeed compels, our treat
ing it as a “fundamental intercst.” 8

First, cducation is essential in maintain-
ing what several commentators have term-

bust exchange of ideas * * o (Id
at p. 603, 87 8.Ct. at p, 6R3.)  (Sce also
Tinker v. Des Moines Schivol Dist. (1969
393 U.S. 503, 512, 59 8.Ct. 733, 21 L.EL
24 731: Epperson v. Arkanses (1965}
393 U.S. 97, 59 S.Ct. 206, 21 L.Ed2d
228)

26. The uniqueness of education was re
cently  stressed by the United States
Supreme Court in Palmer v, 'Thompsen
(1971) 403 LS. 217, 91 S.Ct, 1940, 29
L.EJ.2d 43R, where the court upheld the
right of Jackson, Mississippi to elose its
municipal switnming pools rather than op-
eratc them on an integrated basis. Dis
tinguisl:ing nn carlicr Supreme Coure de-
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ed tfree emterpri-e ooanociacy”-—-that s,
preservify an widde s epportunity to
compete snecess fuit in the econonie nvar-
fetplace,  despite

wivantaged  back:

geoumd, Accerdiv o he pulilic schools
of this state are + wht hope for entry
of the gooor and o - -<ed into the main-

stream of Ameri ety R

Second, eduni
"Not every
call upon the fi
police i1 an x
few are ot wi'lf

versally relevant.
Is it necessary to
jrirtment or even the
lifetime.  Relatively
Tviry person, how-
ever, henefits from wducation ¢ ¢ A"
(Fn. omitted.) (Ceuns, Chine & Sugar:
man, supra, 37 Cal.l..Rev. at p, 38R.)

Third, public ed-cation continues over. a
lengthy period of life—between 10 and 13
years. Few cathar government services
have such sustadnod, =izensive contact with
the recipient.

Fourth, educatv-n s unmatched in the
extent to which st mouds the personality of
the youth of socicty, “While police and fire
protection, garlage collection and strect
lights are essentizlly neutral in their effect

~on the individual psyche, public cducation

actively attemipts to vhape a child’s personal
development in a manner chosen not by the
child or his parents but by the state.

cision whirh refused 2o permit the clos-
ing of schooly to nvoid desegregation, the
court stated:  “Of course thot case did
not involve swimmiug pools but rather
public schools, an enterprise we have de-
seribed 8y ‘perhaps the most important
function of state and local governments.’
Rrown v. Roard of Eduention, supra,
347 U.S. [483] at 493, 74 8.Ct. [686]) ot
601" (Ll at p. 221, 91 S.Ct. at p, 1943,
fo. €) This theme was eelioed ju the
concurring opinion of Justice Blaekmun,
who wrote: “The pools arc not purt of
the city's educationnl system. They zre
a geuernl nwnicipal serviee of the nice-
to-have but not essential vericty, nnd they
are a service, perhaps o Inzury, not en-
joyed by many cotnmaunities.” (Jd, at .
229, 81 S.Cu at p 1947)

27. In this contest, we find persyasive the
following passaze from lobson v. Han.
sen, supra, 269 F.Supp. 401, which held,
inter alia, that higher per-papil expenili-
tures is predominantly white sehnaly than
in black schnols in the Distriet of Coluni-
bia deprived “the District's Negro nnd
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-
reaan

(Coons, Cheie & 8

varman, supra, 57 Cal

L.Rev, ar po 0 [T lhe influence o8 the
sehinal ss e farvee ohow weedl
teack e b sta childs ot ale has
a syrnfreas » oplay shap:mg
the stutlent™s 0 vonad and psyeological
make-tie” 0 0 v, Hansen, giesr, 209

ip, MU, Ay

wadly, <d
the state hat made it compulsory - niat only
in the requurement of attendance !t also
by assipnment 0 a porticular district and
school.  Althey:h a ¢hild of wealthy par-
ents has the opporannay to attend a private
school, this fi-fem - seldom available to
the indigeni,  In rine context, it has been
suggested hat “a chiil of the poor a<sign-
ed wilix-n” » -+ an anferior state school
takes o theccensrionion of a prisoner, coms
plete v a v num  sentence of 12
years) (¢ wna Clime & Sugarman, st
pra, 57 Cal...itev. at p. 388.)

1 is so impnitamt that

MY

C

The Fimamcing Syvsiem is Not Nee-
essary o Accomplish a Com-
peiiing State Interest

[17] W2 now reach the final step in the
application of the ''strict scrutiny' equal
protection ‘standard—the determination of

ipoor public schion]l childeen of their right
to equnl edv-arional opportunity  with
the Distriet's  Nite and more affluent
public achool cluniren”  (Id. at p. 4060

“1f the situation were one involving ra-
cial imbulanee but in some facility otfier
than the puehlic schiools, or unequal eduen-
tional opportunity but without uny Negro
or poverty nspecty (e, g.. unequal schooly
all within an cconomically homagencons
white snburb), it might he pardonable to
uphold the practice on 2 minimal showing
of rational huxis, But the fusion of these
two elements in de fecto segrepntion in
public schouly irresistibly ealls fur addi-
tional jastification. What supports this
‘eatl i * % * the degree to which the
poar and the Negro st rely on the bub-
lic schools in resening themselves from
their depressed cultural and econamic con-
dition * ' " (X at p VS Al
thoughh we realize that the instunt case
does not present the racinl aspecty present
in Ilobson, we find compelling that de-
cision’s assessinent of the important social
role of the public schools.
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whether the California school financing
systiem, as presently struciured, is neces-
sary to achieve a vompelling state interest.

The state interest which defendants ad-
vance in support of ahe curremt fiscal
scheme is California’s palicy “'to strengthen
and encourage local responsibility for con-
trol of public education.” (Ed.Code, §
17300.) We nreai separately the two pos-
suble aspects of this goal: first, the grant-
irg to local districts of cffective decision-
making power over the administratian of
their schools; and second, the promotion
of local fiscal control over the amonnt of
money to be spent on cducation.

The individual district may well be in
the best position to decide whom to hire,
how to schedule its educational offerings,
and a host of other matters which are
cither of significant local impact or of such
a detailed nature as to require decentral-
ized determination, But even assuming ar-
guendo that local administrative control
may be a compelling state interest, the pres-
ent financial system cannot be considered
necessary 'to further this interest. No mat-
ter how the state decides to finance its
systein of public education, it can still leave
this decision-making power in the hands of
local districts.

The other asserted policy interest is that
of allowing a local district to choose how
much it wishes to spend on the education of
its children, Defendants argue: “[I)f wne
district raisess a lesser amount per pmpil
than another ilistrict, this is a matter of
choice ané preference of the individual dis-
trict and reflects the individual desire for
lower taxcs rather than an expanded cdu-
cational program, or may reflect a greater
interest within that district in such other
services that are supported by local prop-
erty taxes as, for example, police and fire
protection or hospital services.”

We need not decide whether such decen-
tralized financial decision-imaking is a com-
pelling statc interest, since under the pres-
ent financing system, such fiscal freewill

is a cruel illusion for the poor school (-
tricts, We cannot agree that Raldwin Mo
residents care less about education tha
these in Beverly Hills solely because He
win Park spends less than §600 per ¢
while Beverly Hills spends over Sh.at .
As defendants themselves recognize, e

-haps the most accurate reflection of a coon

munity's commitment to education s the
rate at which its citizens are willing to tax
themsclves to support their schools. Ye:
by that standard, Baldwin Park sheuld iz
deemed far snore devoted to learaing than
Beverly Hills, for Baldwin Park citizens
fevied a schoo! tax of well over $3 pe
$100 of assessed valuation, while residents
of Beverly Hills paid only slightly more
than §2,

In summary, so long as the assessed
valuation within a district’s boundarics is
a major determinant of how much it can
spend for its schools, only a district with
a large tax base will be truly able to decide
how much it really cares about education.
The poor district cannot freely choose to
tax itself into an excellence which its tax
roils cannot provide. Far from being nec-
essary to promote local fiscal choice, the
prescnt financing system actually deprives
the less wealthy districts of that option.

It is convenient at this point to dispose
of two final arguments advanced by de-
fendants,  They assert, first, that terri-
torial uniformity in respect to the present
financing system is not constitutionally re-
quired; and sccondly, that if under an
cqual protection mandate relative wealth
tnay not determine the guality of public
cducatior, the same rule must be applied
to all tax-supported public services.

[18]) In support of their first argument.
defendants cite Salsburg v. Maryland
(1954) 346 U.S. 545, 74 S.Ct. 230, 93 L.Ed.
281 and Board of Education v. Watson,
supra, 63 Cal.2d S29, 48 Cal.Rptr. 481, 409
P.2d 4€1. \We do not find these decisions
apposite in the present context, for neither
of them involved the basic constitutional
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mterests here at issue.®®  We think that two
lines of reecent decisions have indicated that
where fimdamental nights or suspeet clas-
sifications are at stake, a state's general
freedomt to discriminate on a geographical
tasis will be significantly curtailed by the
equal protection clause.  (Sce Horowitz &
Neitring, sugra, 15 U.CL.A. L. Rev. 787.)

The first group of precedents consists of
the school closing cases, in which the Su-
preme Court has invalidated cfforts to shut
schaols in onc part of a state while schools
m other arcas continued to operate.  In
Griffin v. County School Board (1964) 377
LS. 218, 84 S.Ct. 1226, 12 L.Ed.2d 256 the
court stated: “A State, of course, has a
wide discrction in deciding whether laws
shall obcrate statewide or shall operate
only iu certain counties, the legislature
‘having in mind the nceds and desires of
cach.  Salsburg v. Maryland, supra, 346
U.S, at §52, 74 5.Ct.,,at 284, * * * Rut
the record in the present case could not be
clearzy that Prince Edward’s public schools
were closed * ¢ * for onc reason, and
on¢ reason only: to casure * * * that
white and colored children in Prince Ed-
ward County would not, under any cir-
cumstancys, go to the came school, What-
cver ponracial grounds might support a
State’s allowing a county to abandon public
schools, the object must be a constitutional
one * * e (/4 atp. 231, 8% S.Ct at
p. 1233)

Similarly, Hall v. St. Helena Parish
School Board (E.D.La.1961) 197 F.Supp.
649, affd. mem. (1962) 368 U.S. 515, 82
S.Ct. 529, 7 1..Ed.2d 521 held that a statute
permitting a Jocal district faced with in-

28. Ralsdurg upheld a  Maryland -ctatute
which ollowed illegally scized evidenee to
be admitres] in gambling prosccutiens in
one county, while barring use of such evi-
dence elsewhere in the state. 1lut when
Salshurg was decided. the Fourth and
Fourteenth Amendments had not Vet heen
inteepretesl to prohibit the ndmission of
uninwfully procured evidenee in state
trinla.  (Mapp v. Ohio (10G1) 367 (°.S.
643, 81 S.Cu. 1634, 6 L.Ed21 1081)
Censequently, the Supreme Court in
Swlsburg treated the Maryland statute os
simply estnblishing a rule of cvidence,
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tegration ta clase 1ts schools was constitu-
tionally defective, not merely because uf its
racial consequences: “More generally, the
Act 15 assailable hecause ats application
oue parish, while the state provides pubhie
schools elsewhere, would unfairly diserim-
inate aguinst the residents of that patish,
irrespective of race. * * ¢ [Albsent a
reasonable basis for so classifying, a state
cannot close the public schools in one area
while, at the same time, it mamtains schouls
clsewhere with public funds.” (Fn. omit.
ted) (/d. at pp. 631, 636.)

The Hall couit specifically distinguished
Salsburg stating: "The holding of Sals.
burg v. State of Maryland permitting the
state to treat dif ferently, for different lo-
calitics, the rulc against adwissibility of
illegally obtaired evidence no longer oh-
tains in view of Mapp v. Chin, 367 U.S.
643, 81 S.Cr. 1684 {6 L.Ed.2d 1031]. Ac-
cordingly, reliance on that decision for the
proposition that there is no coustitutional
inhibition to geographic discrimination in
the area of civil rights is misplaced. * *
{T]he Court [in Salsburg] emphasized that
the matter was purely ‘procedural’ and ‘lo-
cal’ Here, the substantive classification is
discriminatory * * %" (/d. at pp. 658~
639, fn, 29,)

In the sccond group of cascs, dealing
with apportionment, the high court has held
that accidents of geography and arbitrary
boundary lincs of local government can af-
ford no ground for discrimination among a
state’s citizens. (Kurland, Equal Educa-
tional Opportunity: The Limits of Consti-
tutional Jurisprudence Undefined (1968) 35
U.Chi.L.Rev. 583, 385; sec also Wise, Rich

which was purely procedural in nature.
(346 U.S. at p. 550; see pp. 554-530.
T4 R.Cr. 250 (Douglas. J., dissenting).)

In Watson wce rejected a constitutivnal
ottack ot: a statute which required special
duties of the tax assessor in counties with
a population in excess of fonr million.
even though we recognized that only Los
Angcles County would be affected by the
legishition.  In both cases, the courts
simbly npplied the traditional cqual pro-
tection test and sustained the provision
after finding some rntional basis for the
geographie classificetion.



O

ERIC

Aruitoxt provided by Eic:

1262 Cal. 487 PACIFIC REPORTER. 2d SERIES

Schools, Poor Schools: The DPromise of
Equal Educational Opportunity (1969) pp.
66-92.)  Specifically rejecting attempts to
justify nnequal distnicting on the basis of
various geographic factors, the court de-
clared: “Dilating the weight of votes be-
cause of place of residence imipairs basic
constitutional ‘rights under the Fourteenth
Amendment just as much as invidious dis-
criminations hased wpon factors such as
race [citation] or cconomic statns, Griffin
v. Pcople of State of lllinois, 351 U.S. 12,
76 S.Ct. 585,100 L.Ed. 891, Douglas v. Pco-
ple of State of California, 372 U.S. 353, 83
S.Ce. 814, 9 L.Ed.2d 811. * * * The fact
that an individual lives here or there is not
a legitimate reason for overweighting or
diluting the efficacy of his vote.” (Reynolds
v. Sims, supra, 377 U.S. 533, 566, 567, 84
S.Ce. 1362, 1384, 12 L.Ed2d 506.) 1If a

29. Defendants nlso claim that be.mitting
schoul districts to  retain their Jocally
raiscd property tax revenne docs not vio-
liste equal protection berause “[t)he pow-
er of n legizlature in respect to the alloca.
tion amld distribution of public funds is
not limited by any requircment of uni.
formity or of cqual protertion of the
lawsa."  Ax an nbstract proposition of law,
this statemnent is clearly overbroad. For
example, A ytute Legislatiure cannat make
tuition grants from state funds to segre-
gated privote schools in order to avoid
integration. (Brown v, South Carolina
State Board of Edueation (1.S.C.1963)
206 F.Supp. 199, nffd. men. (1068) 393
U.S. 222, §9 S.CL 449, 21 L.Ed.2d 391
’oimlexter v. louisiana Finanecial As-
sistance Commission (E.D.Ja.1967) 275
F.Supp, 833, affd. mem. (19GS) 389 U.S.
571, 88 S.C1. 643, 19 L Ed.2] 780.) The
cases cited by defendunts are inapplicable
in the prescat context. Neither Hess v,
sfnllaney (Oth Cir. 1951) 153 Alaska 40,
213 F.24 €39, cert. den. sub nom, Ylcsa
v, Dewey (1954) 348 U.S. 84, 75 S.Ct
50, 99 L.Ed. 639, nor General American
Tauk Car Corp. v. Day (1926) 270 U.S.
367, 406 S.Ct. 234, 70 L.Ed. G35 involved
a claim to a fundameatul constitutional
interest. such ay cducation. (Sce Coona,
Clune & Sugarman, suprs. 57 Call.Rev.
at p. 371, £n. 181)

30. Ino support of this contention, defendants
cite the following quotatien fromn Mae-
Millan Co. v. Clarke (1020) 154 Cgl. 191,
500, 1904 P. 1030, 1034, in which we
upheld the constitutionality of a statute -

voter's address may not determine the
weight to which his baliot is entitled, sure -
ly 1t should not determine the quality «i
his child’s education.??

[19] Defendants’ sccond argument botly
down to this: if the vqual protection clau-
conumands that the rolative wealth of
school districts nay not determine the
quality of public education, it must be deem-
cd to direct the same command to all gos-
ernmental entities in respect to all tax-sup-
ported public services; 3 and such a prin-
ciple would spell the destruction of locat
govermnent. We anhesitatingly reject thi
argument.  We cannot share defendants
unrcasoned apprehensions of such dire con-
scquetices from our holding today. Al
though we intimate no views on other gove
ernmental services,3 we are satisfied that.

providing free textbooks to high achuol
pupila: “[TIhe frce school aystem
* ¢ = jy unt primarily & service to
the imdividual pupils, but to the om:
munity, just as fire and police protection,
public libraries, lospitals,  playgrounds.
and the numetous other public servie
utilities which are provided by taaation.
nnd minister to «individual veeds, are for
the benefit of the general putlic.”  What-
ever the caze as to the other services,
we think that in this era of high geo:
graphic mobility, the “general public™ ben:
efited by cducation s not merely the par-
ticuiar community where the schouls are
tocated, but the entire state.

31, We note, however, that the Court of
Appeals for the Fifth Citeuit has roeent
Iy held that the cqual protection clauss
forbids a town to discriminate rcially in
the provision of raunicipal seevices. . 1a
Hawking v. Town of Shaw, Missisippic
supre, 437 F.20 1256, the court held
that the town of Shaw, Mississippi lind an
affirmntive duty to eynalize such servives
ny steeet Daviog nml Jighting. sapitary
sewers, surface water drainage, water
mains nod firc hadrants. The deci-iov
applicd the “strict scrutiny™ equal pn»
tection standard and reversed the it
xion of the distrirt court which, relyio
oo the tralditional U-st. had found ue
constitutional infirmity.

Although racinl discrimination was the
basis of the decision, the court istimates
that wealth discrimination in the pro'v
sion of city services might also be In-
valid: “Appcllants also olleged the dis
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as we have explamed, its uniqueness amonyg
pullic wenvines clearly demonstrates that
cducation wust rospond to the comniand of
the eqund profection clse.

We, therefoie, arnive at these conelu-
SONS, The Califurnia p'.lhhc school fi-
maneiny sy stom, s aesented to ws by plain-
tfis' conplaint supplauented by natters
dicially noticed, siece it duals intinately
with educntion, obvinusly tovrhes vpon a
fundd vientad mterest. For the reasons we
have explamned in detail, this systern condi-
tions the full entitlement to such interest
on wealth, classifios its _recipients on the
basis of their collective affluence and
makes the quality of a child’s education
depend upornt the resources of his school
district and un'timately upon the pocket-
buok of his parents. We find that such
financing system as presently constituted is
not necessary to the attaimment of any com-
peliing state interest.  Since it does not
withstand the requisite “striet ccrutiny,' it
denics to the plaintiffs and others similarly
situated the cqual protection of the laws.®t
If the allegations of the complaint arc sus-
taincd, the financial system must fall and
the statutes comprising it must be found
uncounstitutional.

v

Deiendants’ final contention is that the
applicability of the cqual protection clause
to school financing has already been resolv.

criminatory provizion of municipal services
based on wealth,  This elaim was dropped
on appenl. It is interesting to nnte, how.
ever, that. the Supreme Court hns stated
that wealth ns well as raecc rendets a
cliwsifirarion  highly  suspeet  and  thus
denuanding of 1 more cxacting  judieial
serutiny,  [Citation ]} (Id. at p. 1287,
fu. 1.}

32, The United States Cowmissicn ot Civil
Rights has Stted that “{i]t may well be
thnt the substantinl fiscal awd rongible
inequalities which at present exist between
city unl  saburban  scbool  distriets
* ¢ + contravens the M1l amend-
meot®s ¢qual prolection guarany '
lying on the quotation fror: Drown .
Hoard of Flucation., swpre.—* ‘where g
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ed adversely to plaintiffs' clais Ly the
Supneine Court's swnmary affinmance
Mclunis v. Shapro, supra, 203 ¥ Sapg, 327,
affd. ment. sub nom. MeTnms v, Ogilvie
(1962) 394 LIS, 322, 89 S.00 1197, 22 1.,
F.d.2d 333, and Burruss v. Witkerson (W.D.
Va.1969) 310 F.Supp. 572, affd. niem.
(1970) 397 ULS, H, 90 S.Cu 812, 25 1.
Fd.2d 37, The trial court in the instant
action cited Mc/lnnis in sustaiming defend-
ants' demnurrers,

The plaintiffs in Mc/unis challenged the
Hiinois schnol financing system, which s
similar to California'’s, as a violation of the
equal pratection and dne process clauses
of the Fourteenth Amendment because of
the wide variations among districts
school expenditures per pupil. They con-
tended that “only a financing system which
apportions public finds according to the
educational needs of the studems satisfies
the  Fourtecenth Amendment.” (Fn.
omitted.) (293 F.Supp. at p. 331.)

A three-judge federal district court con-
cluded that the comiplaint stated no cause
of action ““for two principal reasons: (1)
the Fourteenth Amendment does not re-
quire that public school expenditures be
made only ou the basis of pupils’ educa-
tional needs, and (2) the lack of judicially
manageable standards makes this contro-
versy nonjusticiable.” (Fn. omitted.) (293
F.Supp. at p. 329.) (ltalics added.) The
court additirnally rejected the applicabili-
ty of the strict scrutiny equal pretection

State provides education, it must be pro-
vided to all on equzl terms’"-—~the com-
mission concluded that this passage
“would appear to render ut lesst those
substantiuzl disparities which are rendily
indeutifiable—such as disparities in fineal
support, average per pupil expenditure,
and averape pupil-teacher ratios—uncon
stitutional.”  The commission also cited
the reapportionment slecislons nnd Grif.
fin v. lllinoi«, awpra, concluding, “Here.
a2 in Griffin, the State may be under uo
ohligation to provide the service, but
having undertaken to provide it, the Ntate
must insore that the benelit is received
by the puor aw well as the rich in sub-
atantially cqual mrasure, (U. 8, Com-
mission ‘on Civil Rights, op. cit. supra.
p. 261 fn. 282)
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standard and ruled that the Hiinois financ-
ing scheme was rational because it was “de-
signed to allow individual localities to de-
termine their own tax hurden according to
the importance which they place upon pub-
lic schools.” (/d. at p. 333.) The United
States Suprenie Court affirmed per curiam
with the following order: *The motion to
affirm is granted and the judgment is af-
firmed.” (394 U.S, 322, 89 S.Ct 1197)
No cases were cited in the high court’s or-
der; there was no oral argument.}?

Defeudants argue that the high court's
summary affirmance i{orecloses our inde-
pendent examination of the issues involved.
We disagree.

[20] Since Mclnnis reached the Su-
preme Court by «:ay of appeal from a three-
judge federal court, the high court’s juris-
dietion was not discretionary. (23 U.S.C,
§ 1233 (1964).) in thesc eircumstances,
defendants are correct in stating that a
summary affirmance is formally a decision
on the merits. However, the significance
of such summary dicpositions is often un-
clear, especially where, as in Mc/nnis, the
court cites no cases as aunthority and guid-
ance. One commentator has stated, "It has
often been observed that the dismissal of

33. The plaintiffs in Burrnsy attacked the
constitutionality of the Virginin school
finuncing scheme.  The decision of the
district court, which dismissed their rom-
plaint for failure to state a claim, was
corsnry, containing little legal reasoning
aml relying on Mclnnis v. Shapiro for
precedent.  Consequently, the parties to
the instant action lhave ccatered their
discnzsion on Melnnis, and we follow auit.

34 Ajthough the Supreme Court affirmel
the Meclnnis decision. rather than dis-
missing the appenal, Currie’s statement
is probably mtirely applicable anyway,
In upholding ievisions of lower wurls
on nppeal, the Supreme Conrt "will nf.
{irm an appeal fron 2 federnl court,
but will diamisy an appeal fromn a stitte
court ‘for want of a substantial fuleral
question’  Only listory would seem to
justify this disciuction, ®* * ** (Stern
& Gressninn, Suprene Court Dractice
(4th ed. 19G9) ai p. 233.)

35. Suminary disposition of u case by the
Supreme Court nced not prevent the
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an appeal, techinically an adjudication oy
the merits, 1s in practice often the suliaay.
tial equivalent of a denial of certiorary.™ 3
(D. Currie, The Three-Judge District Coury
in Constitutional Litigation (1964) 32 (
Chi.L.Rev, I, 74, fn. 365.) Frankfurter an
Landis had suggested earlier that the pres.
sure of the court's docket and differences
of opinion among the judges operate “tn
subject the obligatory jurisdiction of the
court to discretionary considerations not
unlike those governing certiorar.”
(Frankfarter & l.andis, The Busmess of
the Suprenie Court at October Term, 192
(1930) 44 Harv.L.Rev. 1, 14)  Retween )
and 84 percent of appeals in recent years
have been summarily handled by the Su
preme Court without opinion. (Stern &
Gressman, op, cit. supra, at p. 194) 3

[21] At any rate, the contentions of the
plaintiffs here are significantly ifferent
from those in Mcinnis. The instant come
plaint employs a familiar standard which
has guided decisions of both the Uhnited
States and California Supreme Courts:
discrimination on the basis of wealth is an
inherently suspect classification which mas
be justificd only on the basis of a com-
pelling state intcrest.  (Sec cases cited.

court fiom later Inwldiog a full hearing ot
the same issue. The vonstitutionality of
vompulsory schiool flag s:alutes is a cise
in point. For three successive years—in
Teoles v. Landers (1037) 302 U.S. O
8S S.Ct. 364, 82 L.EQ. 507; Mering v.
State Board of Education (193$1 3ol
U.S. 624, 58 K.Ct 752, 2 L. 1087
and Johoson v. Deerficid (1039) 306 U
G621, 39 S.Ce 701, 83 [LE 1027—tbe Su-
preme Court sumlanrily upheld lower
court Jdevisions which roled snelt require
meants constitutional. The very pevt year
the Ligh court granted certiorari in Min
craville SNchool Distriet v, Gobitis (101
310 U.8. 586, GO0 S.Cr. 1010, $4 L.E4
1375, thereby providing for oral irgument
and a full bricting of the issue. Althengh
in Gobitis it adhered to its curlirr T
curinm dJecixiony, three yeam later (b4
court reversed its position and rulnl sueh
requirements  invalid.  (West  Virgine
State Board of Education v. Tardte
(1943) 319 U,S. 624, 63 S.Cr. 1l ™
L.Ed. 1628) .
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part 1L, supra.) By contrast, the Mcln-
ris platntiffs repeatedly emphisized “cdu
cational nead<" ag the proper standard for
measuritg school  fuancing against  the
equal protection clanse. The district court
found this a “nchulous concept™ (293 F.
Supp. 327, 329, fn. 4)—so0 nehulous as to
render the issue nonjusticiahle for lack of
“discoverable  and  manageable  stund-
ards” 36 (Id. at p. 335) TIn fact, the
nonjusticiability of the “edncational needs”
standard was the lasis for the Molunis
holding; the dist-ict court’s additional
treatment of the substaniive issucs was
purely dictum.  In this ¢ontext, a Svpreme

Court afiirmance can hardly be cunsidered
dispositive of the significant and complex
constitutional questions p1esented hered?

[22] Assuming, as we must in light of
the demurrzss, the tanh of the material al-
legations of the fiist stated canse of action,
and considering in conjimction therewith
the varions matters whizh we have judicial-
I noticed, we are satisfied that plaintiff
children have alleged facts showing that
the public school financing system denices
thum equal protection of the laws becanse
it produces substantial disparitics among
school districts in the amount of revenue
available for cdneation.

36, The plaintifis in furrvay slso relied on
an “edueitionn! needs” standard in their
attack on the Virginia school financing
scheme, caucing the district court to re-
mark: “However, the courts have peither
the koowledge, nor the means, nor the
power to tailar the public noneys to (it
the vurying ueeds of these  students
throughout the State!” (310 F.Supp. at
p. 574.)

37, In n comprelensive article vn equal
protection and school financing, thiree
commentators liave stated: "The menn.
ing of MeInniy v, Shapire i3 ambignous @
but the case hanlly sevms annther Plessy
v. Ferguson {163 U.S, 537, 16 5.0t 1338,
41 L.EW, 255]. Probably but n temporary
=ethack, it was the pradictable eonse-
quence of un ofinrt tn foree the court
to precipitous and deeisive netion upou o
navel and comples issue for which neither
it nor the purties were rendy. * * ®
[F[he plaintiffs" virtunl absence of in-
telligible theory left the district court be-
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{23] The second stated cause of action
by plammtif parents by incorpareting the
first cause has, of cours¢, suif:cently set
forth the constitutionally defectior finune-

ing scheme.  Adduionally, ¢ 0 atsy ale

lege that they are enizens aad icsafents of
Los Angeles County; that they arc owners
of real property assessed Ly the county:
that sonie of defendants are comsty of-
ficials: and that as a direct result of the
financing system they are requiradl to pay
taxes at a highcer rate than taxpayers in
many other districts in order to sccure for
their children the same or lusser editea-
tional opportunitics, Plaintif{ parents join
with plaiztiff children iu the prayer of the
complaint that the system e declared un-
constititional and that defendants be re-
quired to restructure the present fmancial
systetn so as to climinate its upconstitu-
tional aspects. Such prayed for relief is
strictly injunctive and sceks to prevent pub-
lic officers of a county from acting under
an allegedly void law. Plaintif{ parents
then clearly have stated a cause of action
since "[i]f the * * * law is unconstitu-
tional, then county officials may be en-
joined from spending their time carryug
out its provisions * * *" (Blair v,
Pitchess (1971) § Cal3d 258, 96 Cal.Rptr.

wildered,  Given the pace nand character
of the litigation, confusion of court and
purties may have been ipevitable, fore-
ordainiog the summary dispsition of he
appienl,  The Supreme Court coubi not
Love been eager to consider an issue
of this magnitude on such n revord. Cou-
cededly its per curinm affirmance i~ fore
mally a decision on the merits, but it need
pot imply the Court's permanent with-
deawnl from the fietd. It is yrobnbly
most significint as an admonition to the
protngonists ta clarify the optious befare
agiin invoking the Court’s aid.”  (Coons,
Ciune & Sugnrman, supra, 57 CalL.Rev.
at pp. 0S-309.)

Tlie Supreme Court's willingitesy o or-
der a full liearing by & fulderal dlistrict
court on the ixsuvs raisel m FHargrave v,
Rirk (see Askew v, Hnrgrve, supra, 401
V.8, 4765, 01 8.Cr. 836, 28 L.Ed.20 190),
inilicates to uy that it dues not consiiler
the applivability of the equal protection
clause to educational financing fareclosed
by its decisions in Melrnis and Rurruss,
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42, 486 P24 1242; Code Civ.Proc, §
526a,)3

{24] Because the third causc of action
incorporates by reference the ailegations
of the first and sccond causes and simply
secks declaratory relief, it obviously sets
forth facts sufficient to constitute a cause
of action.

In sum, we find the allegations of plain-
tiffs’ complaint legally suificient and we
return the cause to the trial court for fur-
ther proceedings. \Ve emphasize, that our
decision is not a final judgment on the
merits. We deem it appropriate to point
out for the benefit of the trial court on
remand (sec Cede Civ.Proc. § 43) that if,
after further proceedings, that court should
enter final judgment determining that the
existing system of public school financing is
unconstitutional and invalidating said sys-
tem in whole or in part, it may properly
provide for the enforcement of the judg-
ment in such z way as to permit an order-
ly transition from an unconstituticnal to a
constitutional system of schoo! financing.
As in the cases of school desegregation (see
Brown v, Board of Education (1953) 349
U.S. 294, 75 S.Ct. 733, 99 L.Ed. 1083) and
legislative reapportiomnent (sec Silver v.
Brown (1963) 63 Cal.2g 270, 281, 46 Cal.
Rptr. 308, 405 P.2d 132), a detersmination
that an existirg plan of governmental op-
eration denics equal protection does ot
necessarily require invalidation of past acts
undertaken pursuant to that plan or an
immediate implementation of a constitution-
ally valid substitute. Qbviously, any judg-
ment invalidating the existing system of
public schoo] financing should make clear
that the existing system is to remain opera-
ble until an appropriate new systemn, which
is not violative of equai protection of the
laws, can be put into ¢f fect.

38, Although pdainsiff parents Yring this ac-
tion against state, ns well as county,
officinls. it has been leld that state of.
ficers too way be sued under section 526a.
(Blair v. Pitchess, supra, 5 Cad3d 258,
098 Cul.Rptr. 42, 486 P24 1242; Call-

By our holding today we further the
chensshed idca of American eduention thas
in a democratic society free pubhc schools
shall make available to all children coqual-
ly the abundant gifts of learning. Thi

" was the credo of Horace Mann, which hus

been the heritage and the inspiration of
this country. “I bLelicve,” he wrote, "“in
the existence of a great, immortal immuta-
ble principle of natural law, or natural
cthics,—a principle antecedent to all human
institutions, and incapable of being abro-
gated by any ordinance of man * ¢ ¢
which proves the obsolute right to an edu-
cation of évery human being that comes
into the world, and which, of course, proves
the correlative duty of every goverament
to sce that the means of that educatior
are provided for all. * ¢ *" {(Origiml
italics.) (OId South Leaflets V, No. 109
(1846) pp. 177-1%0 rTenth Annual Report
to Mass. State 7d.}, quoted in Read:
ings in Americun cuucation (1963 Lucio
ed.) p. 336.)

The judgment is reverscd and the cause
remanded to the trial court with directions
to overrule the demnrrers znd to allow de-
fendants a reasonable time within which o
answer. :

\WRIGHT, C. J, and PETERS, TO-
BRINER, MOSK and BURKE, JJ,, concur.

McCOMB, Justice (dissenting).

I dissent. I would affirm the judgment
for the rcasons expressed hy Mr. Justice
Dunn in the opinion_prepared by him for
the Court of Appeal in Serrano v. Prictt.
19 Cal.App.3d 1110, 89 Cal.Rptr. M5,

Rehearing denied: McCOMB, J., dissent:
ing.

fornia State Employces’ Assn. v. Wil
liams (1070) T Cal.Appdd 350, 395 9
Cal.Biptr. 305; Ablgren v, Care (19020
209 CalApp2d 218, 252-254, 25 Ual
Rytr. 867.)
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BOX SCORE

Oregon Case

i. Olsen v State of Oregon, was filed in the Lane County Circuit Court in
1972. Students of School District No. 40. Lane County, and Union High
School District No. U-8J. Linn County, are challenging the Oregon school
finance system. The case is still in the pleading stage and may not be heard
prior to consideration of the Rodriguez case by the United States Supremc
Court.

Reported Cases
Following Serrano

I. Van Dusartz v Hatfield 334 F Supp 870 (DC Minn 1971)

Three combined cases which were filed under the Civil Rights Act
challenging the Minnesota school finance system under the state ccnstitu-
tion and the Fourteenth Amendment of the United States Constitution.
The defendants moved to dismiss on the grounds that no denial of equal
protection was stated in the complaint. The court refused to dismiss the
complaint and held that if the facts were established at trial as alleged in
the complaint there would be a denial of equal protection. The court
relied heavily upon the Serrano opinion. The court deferred further action
in the case to allow the Minnesota legislature to act.

2. Robinson v Cahill 118 N. 1. Super 223, 287 A2nd 187 (1972)

This was a case filed in state court attacking the New lersey school
finance system under the state constitution and the Fourteenth Amend-
ment. The case was tried before a judge. On the basis of the testimony and
evidence the court concluded that New Jersey Schoo! Districts with high
assessed valuation spent more money per pupil but had lower tax rates and
that there was & direct relatienship between per pupil expenditure and
quality of education. The court ruled that the school finance system
violated both the state and federal constitutions. The decision was given
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prospective effect only. with the court stating that operation under the
existing school finance laws would not be enjoined unti! January 1. 1974
to give the legislature time to act but, if no action had been taken prior to
January 1, 1973, no siate support moneys could be distributed to any
local school districts.

In 2 later opinion the court adhered to its deadlines over objections by
defendants as to the nced for more time and the drastic effect of the
ruling. See 119 N.J. Super, 40, 289 A2nd 569 (1972).

3. Rodriquez v San Antonio Independent School Districr 337 F Supp 280
(WD Tex. 1971); Prob. juris. noted, 406 LS 966 (No. 71-1332, June 7.
1972)

This was a class action filed under the civil rights act on behall of all
children living in Texas School Districts with low property valuations. The
case was heard before a three judge federal panel because it involved un
attempt to restrain enforcement of state statutes. After trial the coun
unanimously decided that the Texas system violated the Fourteenth
Amendment and the Texas Constitution. The court permanently enjoined
defendants from « rating under ti.. existing Texas school finance laws
but suspended aficct of the injunction for two years, until December 23.
1973, to allow the state legislature to act.

Under the statute authorizing a three judge court, appeal is directly to
the United States Supreme Court. The appeal has been filed in the
Supreme Court and probable jurisdiction noted. The case has not been set
for argument but probably will be the case in which the United States
Supreme Court considers the Serrano principle.

4. Sweetwater Cowity Planning Committee for the Organizetion of
School Districts v Hinkle 491 P2nd 1234 (W>o. 1971)

This case arose out of a dispute as to reorganization of rural school
districts in Sweetwater County, Wyoming under the Wyowing School
District organization law, The county had combined a high valuation
district with several other districts within the couiriy and then modified
this to have the high valuation district administered by unother district.
The decision was appealed to a Wyoming State trial court which decided
that the county decision was unwise, The case was appealed to the
Wyoming Supreme Court. The couit stated that the problem arose because
of inequities in property valuation in school districts and that it would not
ignore this any longer. The court stated that the valuation equity could
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only be achieved on a statewide basis and retained jurisdiction of the case
uittil after the Wyoming legislature met and adjourned in 1973. The courn
stated that until that time the county would aperate under the old
districting. The majority opinion ¢:1 not mension the Serrzno case.

In a later opinion the court apparently thought better of holding the
Sweetwater County School District hastage to foree the legislature to act.
Upon agreement of all parties to a districting plan. the court relinquished
jurisdiction but stated that if the legislature did not act in 1973 any
aggrieved taxpayer could sue to raise the incquitable valuation issue. See
493 P2d 1050 (1972)

Reported Cases
Rejecting Serrano

I. Spano v Board of Education of Lekeland Central School District No. 1.
68 Misc 2nd 804. 328 NYS 2d 229 (1972)

This wus a declasatory judgment action filed in a New York state court
to declare that the New York school finance system violated the state
constitution and the Fourteenth Amendment. The trial court sustained 3
motion to dismiss the complaint for failure to state a denial of equal
protection. The court did not take issue with the reasoning in the Serrano
case relating to equa! protection but felt that the prior cases where the
United States Supreme Court had dismissed appeals questioning school
financing without argument foreclosed the issue of validity of the New
York system. (Mclnnis v Oglivie 394 US 1197 {1969) and Burrus v
Wilkerson 397 US 44 (1970). It refused to accept the conclusion of the
Serrano court that the prior Supieme Court appeals were to  different
issue and the dismissal without hearing by the Supreme Court was not
conclusive,
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