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limitations on their decisioniaking authority. The author cites
literature that examines court decisions affecting student rights in
general and publications discussing some of the court decisions that
pertain to only one or two areas of student rights. In addition, the
reviewer touches on literature concerned with student codes and
administrative concerns. Eighteen of the 30 documents reviewed are
available from the ERIC Document Reproduction Service. (Author /JF)



February 1 973

LLS. DEPARTMENT OF HEALTH,
EDUCATION & WELFARE
OFFICE OF EDUCATION

THIS DOCUMENT HAS RUN REPRO
DuCED EXACTLY As RECEIVED FROM
THE PERSON OR ORGANIZATION ORIG.
INATING IT. POINTS OF VIEW OR °PIN
IONS STATED DO NOT NECESSARILY
REPRESENT OFFICIAL OFFICE OF EDu
CATION POSITION OR POLICY

Number I-I

student Rights and

Responsibilities

Ian Templeton

Misunderstandings ,abtint the is rights of students must be
tort C4 11:41. 1 (14, I retitictitly, school 01 involved in this issue
approach it one ol IWI) cxtrcmcs, neither of whieh bodes
\yell, tine is .1 lack 441 awarmess tit \vivid the courts are saying
11w riglits ,tocients :Iry in o..1:iin tlieN or heretofore unaLkincli-
cateLl sit uat ims, I he oilier is a rultickitice 1)y school 11.1illoritieN
to take re.t,am.thlv kI IUcI4 :111(1 1t1 qaihur evidence anLI nitister

appropriiite constitutional arguments to support their needs in
operatmg ellietern tiid el lecthe schools, Il school hoards and
prot essional personnel are able to dexclop sound ethic:atonal :old
legal rotrnents hi support their :tenons in ciises 11t clisc;plitle,
they need not tear the courts, It The\ are unable ro I

Miln1)1V Sh1)111(1 !It'd t [-V III in1111 4' their whims, hunches, or
tastes on the students.

1)111.1110 the List LIccittic stilt-len ighti., ancl rLsliutls il)ilitics

ts.ote, hitve hcetutte inurcasiitgly 11tt1111IIiCt11. I hi: prtiminencr
results limn hittNinv, smaal siticicut vitlues, ith-reasing

(Q!! their parents) Ili litigate, anal
ehanigingjltdictal i! FeSliCs. . Z(/ the rigills 141 minors

and the importance 01 the student's interest ill education.
the courts ha\ e gr:intecl school personnel

br0,1c1 discrettot ;Iry p11 ers to promulgate rules and regula=

tititt.ti .tfle(aing ,tt.tdents. Thu legal bases for this delegation
are the cunnion-lav doctrine 01 it) lot o 11V tile
date (1(242g: dint) nl mlininistrative (tile -inokItig

Tradilionidly. there his been a strong plestinytion that
sch001 re.tilittions are properl' adipled and reasnitahly
applied, Bei:Luise the otitis re nize the need for Ll



ilil }ttipri,tte school learning environment
that \t-ill facilitate educational object ive.
they have not !wen inclined to substitute
their judgment on the eff icacy of school
rides .ind regulailon for that ot puifes=
sional educ,iturs,

0%er time this rcst tin expanded
wept of in /He, parr)(fiy lhc courts

deferred to school personnel whit asserted
that they were to ting file students' best
interests, even though school rules were
formulated with little regard for students
constitutional rights. Simult.ineouslv,
parents. content with the schools' authority
over ()ken eXpeL R'd schools to

;tSSLinle nut only the responsibility- lor
teaching basic s:7ilk but also the traditional
Lundy- iesponsibility for instilling accept-
able values. beliefs, and helm\ iors.

Recent judicial decisions, however. ha
esiablislui that broad statutory grams of
authority to school personnel and the

in /0(.0 cannot he
construed as legiskuke sanction for ink-
making in .ill areas related to education;
that other legislative and quasi-legmlative
agencies may pose contlicting rules and
regulationssome having greater social value_
than rules promulgated by schools; and that
rules must he developed within constitu-
tional constraints.

In light of prior community expectexpec tatintis
()I' schools and judicial conduct, some
school personnel feel betrayed by the
courts' active interest in educatienal policy.
A review of the literature on student rights
shin ameliorate some ofthcse concerns.
The courts remain reluctant to !Jerome
enmeEhed in educational policy. It appears

The author wishes to acknowledge that Steven
Goldschmidt, assistant to the dean of the College
of Education at the University of Oregon, con-
tributed the introduction for this review.

IFICV Will iiiilt their s), mots
tempt to promulgate rides rt`Uiil,ltitttls
that tire neither 1-N114)11,111v related to an
iffifiurldnt "bicclivc 1""'
calculated to achive that ohject we) he
more closely a rule cnnes I() infringing on :1
basic iii' !uncial-n(21dd! consniutional right,
the more loselv will the yowls scrtuilli/e
the ride and the greater will be the justifi-
cation required to support that rule. In-
Iringement ()I a student's fundamental rights
(tor example, free speech protected by the
First Amendment) twill not be allowed un
less school officials can show that the rule
or regulation is nuCCSS;IrV to ;IVOld 'sub
st tntial and Int CITIWC

school work or discipline.' /1 /n1wr 1. 1)i
butcpendcat onitv .1

1)i lrfc! i9(;!)),
In phi.: of their reluctance Iii make de-

cisions ill an ,trea of limited expertise. the
courts will continue to ITVICW edUC:II
pOrICV nit:CiStunS. Our reilson I(u- this judi-
cial review is the recognition of what edu-
cators have long ;,irguedcchication is a

fundamental interest or right /Brown
Hoard in! Lill/eat/on 1!):)-!: Serrano Pricsi
/972). The courts will employ -fairness'
as the touchstone and will increasingly re-
quire that rules conflicting With student
interests be supported by more than mere
opinion. In supporting these rules. the
school adminestrawr will he increasingly
required to employ rationales based on em-
pirical evidence.

This review of literature may he help-
ful to school administrators in their efforts
to sLiy zibrcast of judicial hmiuttions to their
decision - making authoritv. Eighteen of the
documents reviewed are available from the
ERIC Document Reproduction Service.
Complete tructions for ordering these
documents tire given at the end of the review,



GENERAL REVIEWS OF

COURT DECISIONS

.\ broa 1 iniroduci ion to the history
and trends in student rights is ayallable
in Caddy's (I 97 I) study. In addition to
investigatii published and unpublished
literature. his study examines judicial
decisions rendered by state and federal
courts between I An d I (,) 70. Ile idcnti-
ries rights Ircucimus of secondary and
elementary public school students and dis-
cusses lt7gal limitations or muddle:1i ions
that school officials cint place on those
rights and freedoms,

.\Ithough the I larvarcl (enter for l.aw and
Education (liensficld and Peck I x)70) liti=

gation materials on student rights are pre-
pared for ai Lorne s, they C:11 he of use to
Ndministrat.rs. The d,,,hmeni rem.:cis

irachlitwid concept ,1 student rights and
deals with questions involving Ireedom of
expression, personal rights, and procedural
fairness. The typical plitintil I is a junior
high cu school student who Inn; been
suspended. expelled, transferred, or other-
(vise disciplined.

The authors present con laints aiicl sup-
porting legal memoranda from recent
student rights cases covering recurrent con-
stitutional arguments. Although most of the
cases focus on the legal right of school
officials to act as they did. others emphasize
the fairness of the procedures h which the
disciplinary action was handled; both issues
often appear in the same case.

The National Education Association
(I 97 lb) compiled digests of 1 7 1 federal

and state court decisions concerning stu-
dents. The decisions covered were published
in the. V01'011,11 litporir t during the
1 9 7 (I calendar veal. and ate classified under
the following headings:

h flits

admission and aItctidatice

school desegregation

student diSCiplinC

student injury

rel gion /sec sari iit education

transportation

miscellaneous

Student discipline is subdivided according
to dress ,ind appearance, protests and

demonstrations, publication and distribu-
tion cif literature, and other disciplinary
activnics. Decisions on school desegrega-
tion and the permissible length of male
students' hair arc reported select ivelv.

lollister and Leigh ( 197 1) review federal
court decisions on cases resulting from
primary and secondary student challenges
to school district rules; regulations, and
policies. The document contains chapters
on freedom cci religion, freedom of expres-
sion, dress codes, and procedural rights.
Each chapter includes a summary (il
apparent trends and federal judiciary de-
cisions pertaining to student rights.

A collection of eight articles (Two; ing
primarily On the nature ancl extent of
legal involvement in secondary school dis-
sent and discipline is presented by the
University of Nlichigan Institute of Con-
tinuing Legal Ethical ion (I 97 0). The first
article views school decentralization in terms
of the conflicts it creates. Another ar:scle
presents relevant legal decisions clarifying
the meept of constitutionally protected
free speech.

Other '.y-kings deal with the significance
of the linkcr v. Des Mu ('S In depenatt'irl
Ct u v School DI'S! ric 1 decision (the
black armband case). three constitutional
theories under which the validity of public
school regul.ition of students' httirstyles



mav be at tacked. and the test reaSonahle-
Ili:Ns as applied to long hair bans in public
schools. In contrast 1.() the current emphasis,

lengthy article is concerned with the
nonconstitutional limits of the power ol
school hoards to make rules governing stu-
dent conduct and status. :\ few major trends
of judicial involvement in public education
are discussed in the concluding article,

A second NE:\ (i 971a) paper describes
standards for procedures and structures
enabling students at the secondary and
postsecondary levels to exercise their rights.
and fulfill their responsibilities in the edit=
cotional institution. The paper has three
main sections: (1) "The institution's
RCIAL Bins to the Student,- which includes
the right to education. to al lect organized
learning activities. and to conlidentiality of
information : c2) "Student Affairs.- which
includes the right to freedom of association,
to participate in institutional government.
lid to freedom of inquiry and expression',

and (3) -Law, Discipline and Grievance,"
which includes the right to establish stand-
ards for discipline and grievance. and to
Just enforcement of standards. Extensive
footnotes cite legal backing and court de-
clSions related to the various rights and
responsibilities.

Kidder (1971) searched the ERIC col-
lection, IJic,t °r. ut I S, Lind the
journal literature in compiling her abstracted
bibliography of Thirty five documents. The
documents cover defined civil rights of
students and legal decisions in the area of
student-school relationships.

N'
cisions

NARROWER REVIEWS OF

COURT DECISIONS

-rous writers discuss court de-
that pertan only to one or

areas of student rights. inonu; these is

lit,,wu (1972), vho lot use on
court decisions concerning hair: lle (isc.:Ives
that circuit courts (If appeals are in dis-
agreement over the consinutioriality cif

school hair regulations. In seventy cases
dealing with the substantive issues of hair
regulations, approximately forty courts of
appeals have upheld regulations and
thirty have not. After SIM eying arguments
from the points of view of the student
and the school hoard and discussing special
and unusual related lirohlcins, Brown
concludes:

Perhaps the most rational approach to
balancing the rights between the personal
freedoms of the student and the authority
cis the school officials is to recognize the
right to govern personal appearance as consft
tutionally protected and require a strict
standard of proof regarding material and
substantial disruption, as was done in Crews

Cioncs. This approach would simply place
the burden on school authorities to show
that any dangers or disruption of longer hair
could not be handled through normal school
procedures,

(1972),D. 3S2

Donoghoe (1972) discusses court cases
.cind the emerging rights of secondary and
higher education students concerning hod)
searches and dress and grooming regulations.
She emphasizes that the courts have not
provided a specific set of standards that can
he used in all cases. Instead, the courts
rely heavily on interpreting words and
phrases to fit each situationAn important
example is the various interpretations
what "reasonable" means in relation to First
and Fourth Amendment rights. If a court
determines that -It school regulation is

reasonable and due process was followi
then the court will i;cit interfere in school
regulations.



S11 h A'

Because of the role of I,reccclent in judicial decisions, trends in school law are sub-
to frequent change. Educators wanting to stay abreast t, se changes must

read constantly. If( )11 lillatelV. 111:111y are devoted cm I. cly to school law ()I-

cithor regular eoltinin or freqnent at on school law. The list provided
below is not intended be inclusive, but repretiell I S (2(111(%111U11-

()I-tented publications.

I le.(to Sch( )l Board ourhol

LI I? licA(arch

Incrii rattly in Et.incation

lottrnal 01 Law mut Erin

,VISSP Newslet lei'

.Vattintn1 Elementary lir 11

Nation's Schools

VOLI7E Noick

XHI .11E Schtnil Law on mil
School Lea' Reporter

Phi Delta Iknitpan

School .1hotat.:entent

l °flay 's

carbool: oj School Low ( .PE)

in another dbtintent dim us,,ing groom=
ing, Craig ( 1) /1)) compares and contrasts
federal court decisions involving student
dress codes. Concerned primarily with
Denver area cases, he covers code enforce-
ment, subsequent court battles, relevant
constitutional issues. and First menclment-
and due process considerations. I lis report
includes the official National Association of
Secon ...Iry School Principals and Anwricim
Civil Eiberties Union statements on per-
sonal appearance.

Also concerned cvith (Inc process as it

pertains to students is Pliav (1971). After
exalt-111)11)g the authority of school off icials
to suspend or expel students. he outlines
the minimum standards of clue process
required in disciplinary proceedings. These
procedural requirements and rights include:

adoption of specific rules on stutietit
conduct
presentation of pr titic`r nc)titt tc_t student
and parents
the right to a fair hearing

the right to counsel
the right 10 inspect evidence

the.right to have an impartial trier of fact
at a hearing
the right to cross=cxamine nd nt
Wit nt:SSCS

the right to protection against self=

incrimination

Pliav rect,iluiiends that schcu,ls pro ide a
grievance procedure for students and
faculty and establish written regulations on
student conduct as \yell as written pro=
cedures for handling discipline cases.

A National School Boards Association
(1971) report provides board policy sam-
ples and other policy resources on pregnant
and/or married students. 'Hie policy samples
are intended to encourage thinking in
policy terms and to furnish working papers
that can he edited, modified, or adapted to
meei requirements. Changing attitudes
towaucl pregnant and/or married students
and the relative conservatism of hoard
policies on the SObjeet are discussed. The
report suggests that the function of schools
is to provide education for all students and
that it the bo:tras wish to avoid litigation
over restricting :tccess education, the\



should seek legal guidance in ch`atving up
policies on this subject.

Fvers (1972a and b) offers further dis-
cussion of the rights of married and preg-
nant students as well its the rights of
pregnant employees.

Student records is the concern of a

monograph by Butler and others (1972).
After reviewing the history of the right to
privacy, the authors analyze constitutional
and statutory provisions, legal cases, and
state board of education rules to determine
the legal principles that govern the inspect-
ing, cop_ying, and expunging of student
records. The appendixes provide an up-to-
date bibliogr lolly of state statutes, a tabular
summary of tate department of education
rules concerning student records, and a
graphic comparison -)1 state and federal
constitutions as they apply to the
individual's privacy.

Buss (1971 ) summarizes methods used
to investigate and prevent crime in schools
and sketches possible legal claims that
students might make as a result of these
approaches to school crime prevention. In
an extensive analysis of five court cases, he
gives particular attention to the legal issues
related to searches of student lockers by
school law enforcement authorities.

STUDENT CODES

A National School Boards Association
(1970) kit discusses written policies basic
to student rights and responsibilities, in-

cluding those based on the constitution and
those Mi. The document recommends that
specific policies should be based- on three
basic premises:

recognition that freedom implies the right
e mistakes as long as these mistakes

do not encl-,ng -r life and property or are
not seriously disruptive

recognition that students should have the
right to live under "rule by law" rather
than "rule by personality"

4 recognition that deviation front opinions
and standards deemed desirable by the
faculty is not necessarily a danger to the
educational process

Source materials in the kit include repre-
sentative board policies, rules, and in

statements on student rights and
responsibilities; the Evanston (Illinois)
school district's policy on student expres-
sion, due process procedures for the exer-
cise of disciplinary authority; and a guide

furtherto further reading.
Various kinds of student codes are

discussed by the Center for Education
and Law (Harvard University 1971), The
document presents needs for such codes
and outlines court challenges of them.
Guidelines for drifting student codes are
supplemented by sample codes including
eight citywide codes, four statewide policy
statements, and selected model codes.

The Los Angeles City Schools (1972)
handbook suggests that students be given
the-greatest amount of freedom allowable
under the law commensurate with adult
responsibility for student health, safety, and
welfare. The text presents a broad spectrum
of student rights and responsibilities as well
as questions often raised by student groups,
These guidelines are based on the concept
that student rights entail the acceptance of
self-discipline and responsibility.

A New York State Department of Edu-
cation publication ([19721) suggests guide-
lines for formulating local policies governing
relations among the various groups and
individuals who make up the school com-
munity. The content focuses on



personal responsibilities ()I school boards,
administrators, teachers. parents, stuckins,
and the general public. The discussioi is

organized under the following topics: tu-

dent Involvement, student. governMent. stu-
dent inquiry and expression, student press.
extracurricular activities and clubs, personal
appearance, counseling, student record files,.
discipline, search by school personnel,
police in schools, and g-ievance and appeals.

Although not -:pceificallv on student
codes, two Washington State I.eslature
(1969 and 1970) public 1110115 discuss suite
legislation as it applies to student discipline
and student rights. Fhe publications pro-
pose legislation that would conform to
recent court cases and guarantee the sub-
stantive legal rights of students.

ADMINISTRATIVE CONCE iNS

The literature gives great, but not exclu-
sive, attention to student right. Reutter
(1970) for example, is concerned with the
rights of school authorities, He reviews and
analyzes relevant court decisions dealing
with the control of student actiities by
public school authorities. His report focuses
on recent decisions that reaffirm, amplify,
or extend entrenched constitutional and
common-law principles undergirding the
public educational system in the United
States. After setting the legal framework for
control of student activities, Reutter dis-
cusses the law relevant to married students
and mothers: rights of parents and students;
rules of conduct, dress, and appeatance;
expression of opinion; secret societies; and
determination of punishments.

Also of interest to administrators is the
effect that court decisions have had on
school authorities. Nlaready (1971)
presses concern that federal court dc,

S I it (lent I? Nil lx

cisions have centered on interpreting the
Constitution rather than on interpreting
board policies. In his opinion, lederal judges
had in the past increasingly assumed the
role of educational polievmakers in de-
cisions covering such topics as dress codes,
flying of the flag, freedom of speech, unwed
mothers, underground newspapers, hair
length, location of school buildings, and
school bus transportation. Nlaready does
note nil increasing restraint on the part of
the courts in influencing education policy.

Seale y (1971) is also concerned with the
judiciary. However, his concern is with
what causes various judges to select a par-
ticular precedent or criterion to resolve a
student-school authority. eon flic. He notes
that the answer might be mitigating and
enh-ancing judicial observations that could
be reflective of attitudes, philosophies, and
other personality dynamics associated with
individual judges. It is the phenomena of
personality dynamics that, in a court of
equity or law, determine vhat a student
right is in the concrete form. Most treatises
on school law arc void of either precedent
(case law) or statutory or constitutional
law, which may very well determine what
a student right is in reference to a particular
set of circumstances that were adjudicated:
To advise students and-others in the educa-
tional community, more consideration
should be given to those cases or laws that
arise outside the public school domain but
have relevancy within the public schools.

As Dolce (1971) points out, educators
disagree about the proper definitions of
student rights and responsibilities: Factors
that prompt such disagreements include the
particular era of the definition, role perspec-
tives, values held, anticipated consequences;
and implicit concepts held concerning the
nature of education.



Dolce calls for an expansion ol student
rights balanced against institutional (sock.-
tal needs. He argues that students should
have the right to wide latitude in personal
dress and appearance, due process, :111(1 free
expression of their religious, political, and
philosophical beliefs.

A National Organization m Legal Prob-
lems of Education publication edited by
Nolte ( 1 9 7 1 ) provides superintendent s with
a perspective on the complexities ()I school
law problems. Nine experts on school law
comment within lour broad topic areas,
including collective bargaining and freedom
of speech as they affect the superintendent.
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