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BrowN Er an. . Boarp oF EpvcaTiox oF TOPEEA ET AL.

NO. 1. APPEAL FROM THE UNITED STATES DISTRICT COURT
FFOR THE DISTRICT OF KANSAS“

Argned December 9, 1952, —TReargued December 8, 1953.—
Decided May 17, 1954.

Lobert L. Carter argued the cause for appellants in No. 1 on the orig-
ina) argument and on the reargnment. 2’hurgood Marshall argued the
canse for appellants in No. 2 on the original argumert and Spottswood
W. Robinson, 111, for appellants in No. 4 on the original argument,
and both argued the canse. for appellants in Nos. 2 and 4 on the rear-
gument. Lowis L. Redding and Juck Greenberg argued the canse for
respondents in No. 10 on the oviginal argnment and Jack (e enberg
and 7'hurgood Marshall on the reargument.

On the briefs were Robert L. Carter, Thurgood Marshall, Spotts-
wood W. Robinson, 111, Louis L. Redding, Jack Greenbery, George
L. 0. Hayes. Willicom . Ming. Jr., Constance Baker Motley. James
M. Nabrit, Jr.. Charles 8. Scott, Frank: D. Reeves, Harold . Boul-
ware and Qliver W, ITil for appellants in Nos. 1,2 and -+ and respond-
ents in No. 10; George J. Johnson for appellants in Nos. 1. 2 and -+:
and Loren M iller for appellants in Nos. 2 and 1. 2»¢hu, 1. fhores and
Lo 7 Wdden woeve on the Statement as to Jurisdiction and a brief
opposing a Motion to Dismiss or Affirm in No. 2.

Paul [£. W ilson, Assistant Attorney Gene.al of Kansas, argued the
cause for appellees in No. 1 on the original argument and on the rear-
gument. With him on the briefs was Harold R. Fatier. Attorney
Gieneral.

John W. Davis argued the cause for appellees in No. 2 on the orig-
‘nal argnment and for appellees in Nos. 2 and 4 on the reargument.
With him on the briefs in No. 2 were 7', €. Callison. Attorney General
of South Carolina, Robert McC. Figy, Jr., 8. I2. Rogers, William I2.
Heagher and Laggart Whipple.

J. Lindsay dlmond, Jr., Attorney General of Vivginia, and 7', Justin
Aoore avgned the canse for appellees in No. 4 on the original argu-
ment and for appellees in Nos. 2 and 4 on the reargument. On the
briefs in No. + were /. Lindsay Almond., Jr.. Adtorney General and
Henry T. Wickham. Speeial Assistant Attorney General. for the
State of Virginia and 7. Justin Moore. Archibald . Robertson. John
W. Riely and 1. Justin Moore, JIr.. for the Prince Edward Count v
Scheol Authorities, appellecs.

Togethier with No. 2, Briggs et al. v, Illintt ot al,, on appeal from the United States
Distrlet Court for the Eastern Dictriet of South Carolina. argued December 9-10. 1952,
reargued December 7-8. 1950 1 No. 4, Davis et al, v. County Schoo: Roard of Prince Ediward
County. Virginia. et al., on appeal from the Unlted States Distriet Court for the Fustorn
District of Virginia, argued December 10, 1952, reargurd December 7-8, 19531 and No. 10,
Gebhart et al,” v, Belton ct al., on certiorari co the Supreme Court of Delaware, argued
December 11, 1952, reargued Decomber 9, 1950,
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I1. Albert Young, Attorney General of Delaware, argued the cause
for petitioners in No. 10 on the original argument and ov the rveargu-
ment. With him on the briefs was' Louis /. Finger. Special Deputy
Attorney General.

By special leave of Court, AAssistant Attorney General Lankin ar-
gued the cause for the Uniied States on the reargument, as amicus
curiae, urging reversal in Nos. 1. 2 and 4 and aflirmance in No. 10. With
him on the brief were détorney General Brownell. Philip Elinan. Leon
Ulman, William J. Lamont and . Magdalena Schoch. James P. Me-
Granery. then Attorney General, and P4idlip lman filed a brief for the
Unifed States on the original argument, as amicus curiae, urging re-
versal in Nos. 1. 2 and -t and aflitmance in No. 10.

Briefs of amici curiue supporting appellants in No. 1 were filed by
Shad Polier, Will Maslow and Joseph B. Robison for the American
Jewish Congress; by Edwin J. Lukas, Lrnold Forster, Arthur Gar-
field Hays, Frank E. Korelsen. Leonard ITuas. Sabure I ido and 1'heo-
dore Leskes for the American Civil Liberties Union et al.; and by
John Ligtenberg and Selma M. Borchardt for the American Federa -
tion of Teachers. Bricfs of amici cwriae supporting appellants in No. 1
and respondents in No. 10 were filed by dArthur J. Goldberg and
Thomas E. Ilarris for the Congress of Industrial Organizations and
by Phincas Indritz for the American Veterans Committee, Tne.

Mz, Ciner Justice Warkey delivered the opinion of the Court.

These cases come to us from the States of Kansas, South Carolina.
Virginia. and Delaware. They are premised on different facts and
different local conditions, but a common legal question justifies their
consideration together in this consolidated opinion.!

11n the Kansas case, Brown v, Bourd of Lducation, the plaintiffs are Negro children of
elementary schoo] age residing In Topeka, They brought this action in the United States Dis-
trict Court for the Distrlct of Kansas to enjoin enforeement of a Kansas statute which
permits, but does not require, cities of more than 15,000 population to maintain separate
sehoo! facilities for Negro and white students. Kan. Gen, Stat § 72-1724 (1949). Pursuant
to that authority, the Topeka Board of Fducation elected to estublish segregated clementary
scheols, Other public selools in the community, however, are o('wr:xt(-d on a nonsegregiated
hasis. The three-judge District Court. convened under 28 US.C._§§ 2281 and 2284, fonnd
that segregation in public edueation has a detrimental effect upon Negro children, but denled
relief on the ground that the Negro and white schools were substontiully equul with respect
to buildings, transportation, curricula, and educitional qualifications of teacherx. 98 F.
Supp. 797. The case is here on direct appeal under 28 U.S.C. § 1253.

n the South Carollna case. Brigys v. Elliott, the plaintiffs are Negro children of both
elementary aud high school age re.dding in Clarendon County. They broncht this action in
the United States District Court for the Eastern District of South Carollna to emyoin
enforcement of provisions In the stute eonstitution and statutory code which reguire the
segregation of Nogroes and whites in publie schools, 8.C. Const., Art. XI, § 7; S.C. Code
§ 3377 (1942). The three-judge District Court, eonvened under 28 U.S.C. §§ 2281 and 2284,
denjed the requested relief. The conrt fonrnd that the Negro xchools were Inferior to the white
schools and ordered the defendants to begin immcediately to equalize the facilities. But the
conrt sustained the validity of the contested provisions and denfed _the plaintiffs admission
to the white sehools during the equalization progran. 98 F. Supp. 529. This Court vacated
the Distriet Court’s judgment and remanded the case for the Purpose of obtaining the
eourt’s views on a report filed hy the defendants coneerning the progress snade in the
equatlization program. 342 U.S, 350, On remand, the Distriet Court fonad that the substantial
equality hid been achieved except for bufldings and .hat the defendants were procecding
to rectify thls lno({uulity as well. 103 F. Supp. 920. The case Is again hiere on direet nppeal
under 28 U.S.C. 7 1253, .

In the Virgl..' case. Datis v. County Scitool Board, the plaintiffs are Negro children of
high schiool nge resfding in Prince Edward Connty. They brought this action in the nited
States District Court for the llastern District of Virginia to enjoin enforcenient of provi-
slon« in the state constitirtion and statutory code which require the scxregation of Negroes
and whites In pub.ic schools. Va. Const,, § 140; Va., Code § 22-221 (1950). The three-Judge
Distrlet Court, convened under 28 G.8.C. §§ 2281 and 2284, denied the requested rellef, The
counrt found the Negro school inferfor in physieal plans, eurrieula, and transportation, and
ordered the defendants forthwith to provide substantially equail enrriesla and transportation
and to proceed with all reasonahle diligence and dispatell to remove” the lnm;nalh_\' in
physicat plant. But, as In the South Carollna case, the court sustained the validity of the
contested provisions and denied thie plaintiffs admission to the white schools during the
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In cach of the cases, minors of the Negro-race. through their legal
representatives. seek the aid of the courts in obtaining admission to the
public schools of their commmnity on a nousegregated basis. In each
instance, they had heen denied admission to schools attended by white
children nnvder laws requiring or permitting segregation according to
race. This segregation was alleged to deprive the plaintiffs of the equal
protection of the laws under the Fourteenth Amendment. In each of
the cases other than the Delaware case. a three-judge federal distriet
cowrt denied relief to the plaintiffs on the so-called “separate but equal™
doctrine anmonnced by this Court in Plessy v. Ferguson, 163 U.S. 537.
Under that doctrine, equality of treatiment is accorded when the races
are provided snbstantially equal facilities. even though these facilities
be separate. In the Delaware case. the Supreme Court of Delaware
adhered to that doctrine. hut ordered that the plaintiffs be admitted to
the white schools becanse of their superiority to tlie Negro sehools.

The plaintiifs contend that segregated public schools are not “equal™
and cannot be made “equal.” and that hence they are deprived of the
equal protection of the laws, Because of the obvious importance of the
question presented. the Conrt took jurisdiction? Argument was heard
in the 1952 Terin. and reargmment was heard this Terin on certain
questions proponnded by the Conrt.®

Reargument was largely devoted to the circumstances smrronnding
the adoption of the Fourteenth Amendment in 1868, It covered exhans-
tively consideration of the Amendment in Congress. ratification by the
states. then existing practices in racial segregation. and the views of
proponents and opponents of the Amendinent. This discussion and onr
own investigation convinee us that. althongh these sources cast some
light. it is not enongh to resolve the problem with whieh we are faced.
At hest, they are inconelusive, ‘The most avid proponents of the post-
War Amendiments wndoubtedly intended them to remove all legal
distinetions among *‘all persons horn or naturalized in the [aited
States.” Their opponent: . just as certainly. were antagonistic to hoth
the letter and the spirit of the .\mendments and wished them to have
the most linited effect. What others in Congress and the state legisla-
tures had in mind cannot be determined with any degree of certainty.

Anadditional reason for the inconclusive nature of the Amendment’s
history. with respect to segregated schools, is the status of public edu-

('q]urix'lj;zmiou progran. 103 I, Supp. 337. The cose is liere on direct appeal under 28 U.8.C.
Ha)e

fn the Delaware case, Gebhart v. Belton, the pinintifis are Negro children of hoth elemens
tiry and hizh sehool age residing in New Castle Connty. They brought this action In the
Delaware Conrt of Chnncery to enjoin enforcement of provisions in the state constitution
and statutory code which requlre the segregation of Negroes and whites in public schools.
Del. Const., Art. X, § 2: Del, Rev, Code § 2631 (1935). The Chancellor gave judgment for
the plaintifis and ordered their immediate admission to <chools previously nttended only by
white children. on the ground that the Negro schools were Inferfor with respect to teacher
training, pupil-teacher ratfo, extracurricular activities, physical plant, and time and
distance inveolved fn travel. 87 A, 2d 862, The Chancellor also found that segregation
itself results in an inferior education for Negro children (see note 10, infra), but did not
rest his decision on that ground. Id., at 865 The Chancellor’s deerce was nffirmed by the
Supreme Court of Delaware, which intimated, however, that the defendnnts might be able
to obtain a modification of the decree after equalization of the Negro and white <chools
had been accomplished. 91 A, 24 137, 272, The defendants, contending only thnt the Dela.
ware courts had erred in ordering the Im nedinte admission of the Negro plaintifis to the
white schools, applied to this Court for ce ttorari. The writ wns grnnted, 344 U.S. 891.
The plaintiffs, who were successful below, d1d not submit a cross-petition.

2344 U.8. 1, 141, 891,

3345 U.8. 972. The Attorney General of the United Stntes participated both Terms as
amicus curiac,




= PArullText Provided by ERIC

4

cation at. that time.* In the South. the movement toward free common
schools, supported by general taxation, had not yet taken hold, Educa-
tion of white children was largely in the hands of private groups.
Education of Negroes was almost nonexistent. and practically all of
the race were illiterate. In fact. any education of Negroes was for-
bidden by law in some states. Today, in contrast. many Negroes have
achieved outstanding suceess in the arts and sciences as well as in the
business and professional world. It is trne that public school education
at the time of the Amendment had advanced further in the North. but
the effect of the Amendment on Northern States was generally ignored
in tae congressional debates. Even in the North. the conditions of public
education did not approximate those existing today. The curriculum
was usually rudimentary: ungraded sehools were common in rural
areas: the school term was but three months a year in many states: and
compulsory school attendance was virtually unknown. "\s a couse-
quence, it 1s not surprising that there should e so little in the history
of the Fourteenth \mendment relating to it intended effect on public
education,

In the first eases in this Clourt coustruing the Fourteenth \mend-
ment, decided shortly after its adoption. the Conrt interpreted it as
proseribing all state-imposed discriminations against the Negro race.®
The doctrine of “separate but equal™ did not make its appearance in
this Court until 1896 in the case of Plessy v. Ferguson. supra. involving
not education but transportation.” American courts have since laboved
with the doctrine for over half a ceutnry. In this Court. there have
been six cases involving the “separate but equal® doetrine in the field
of public education” In Cumiitng ¥= County Board of Fducation. 175
U. 8,528 and Gong Lum v. Rice, 273 .S, 78. the validity of the

‘For a general stndy of the development of public eucation prior to thie Amendment,
see Putts and Cremin, A History of dneation in American Cnlture (1J33). I'ts, I, I1: Culy
berley, Iublie Fdueation in the United Statex (1934 od.), cc. 1I-XII. School mactiees enr-
rent at the time of the adoption of the Fourte¢nth Amendiment are described In Butts and
Cremin, supra, at 269-275: Cubberley, supra, at 288-339, $08-431: Knight, Public Edu-
ention in the Sonth ¢1922), ce. VI IN. See alse 1L Ex. Doe, No 315, 438t Cong . 20 Sess,
(1871). Althongh the demand for free puble schools followed substantially the <ame
pattern in both the North and the South, the development in the South did not berin to
wiin momentmn until ahont 1850, some twenty yems after that in the North, he reasons
for the somewhat slower development In the Sonth (e.g., the rural character of the Sonth
and the different reglonat attitudes toward state assistance) are well ¢ xplained In Cubber.
ley, supra, at 408-423. In the conntry as a whole, but particunlarly In the Sonth, the War
virtually stopped all progress in publie edueation. Id., at 427—1928. The low statns of Negro
education in all sections of the country. both Yefore and immedintely after the War, is
deseribed fn Beale, A History of Freedom of Teaching in American Schools (1041 )o 112--
132, 175~-195. Compulvory school attendance laws were not gencerally adopted until after
the ratifieation of the Fonrteenth Amendment. and jt was not nntil 1918 that snch Jaws
were in foree in all the states. Cubberley, &upra, at 363-565,

s Slaughter-lHouse Cases, 16 Wall, 3G, 67-72 (1873) : Strauder v. West Virginic, 100 V.S
303, 307-308 (1880) ¢

“It ordains that no State <hall deprive any person of life, liberty, or property. without
dne process of law, or deny to any per<on within its jurisdiction the cqual protection of the
laws. What is this but declaring that the law fn the States shall be the ~ame for the hlack
ax for the white; that all persons, whether colored or white, shall stand cqual hefore the
Inws of the States, and, in regard to the colored race, for whose protection the amendment
was primarily designed, that no diserintination shall he made against them by law hecanse
of’ their color? The words of the antendment, It i< true, are prohibitory, but they contain a
necessary implieation of a positive immunity, or right, most valnable to the colored race—
the right to exemption from unfriendly legfxiation against them distinetively as colored—
exemption from legal diseriminations, implyving inferiority in civll soclety, lessening the
seeurity of their enjoyment of the rights whicli others enjoy, and dis riminations which are
steps towards reduelng them to the condition of a subjeet race,™ ,

\g('- r}};g (‘l'lqi'él(l;))n(l v. Rives, 100 U,S. 313, 318 (1880) : Er parte Virginia, 100 U.8. 339,
s =e)te} h .

3 The doctrine apparentix originated In Roberts v, City of Boston, 59 Mass, 198, 206
(1850), upholding school scegregation against attack as being violative of a state constitn-
tional cunrantee of equality. Sczregation In Boston ruhllo scllools was eliminated In 18335,
Mass Acts 1835, ¢ 266, Bu* elsewhere in the North segregation in publie edneation has
ersicted fn some eommunities antil recent years. It is apparent that such segregation has
ong heen a nationwide problem, not merely one of sectfonal concern.

¥ 8ee uivo Berea College v, Kentucky, 211 U.S. 45 (1908).




A

Q

E

PAFullToxt Provided by ERIC

RIC

Q

doctrine itself was not challenged.® In more recent cases, all on the
aradvate school level, inequality was found in that speeific benefits
enjoyed by white students were denied to Negro students of the same
educational qualifications, Jéssowi ex vel. Gaines v. Canada, 305 U. 8§
537: Sipuel v. Oklahoma, 332 U, S. 6315 Sweatt v. Painter, 339 U.S.
629: MeLaurin v. Oklahoma State Regents, 339 U. S. 637. In none of
{hese cases was it necessary to re-examine the doctrine to grant relief
to the Negro plaintiff. And in Sweatt v. Painter, supra. the Conrt
expressly reserved decision on the gnestion whether Plessy v. Fergu-
son should be held inapplicable to public education.

In the instant cases, that question is directly presented. Here, unlike
Sweatt v, Painter, there are findings below that the Negro and white
schools involved have been equalized. or are being equalized. with
respect to Imildings, ewrrieula, qualifieations and salaries of teachers,
and other ~tangible™ factors.® Our decision, therefore, canot. turn on
merely a comparison of these tangible factors in the Negro and white
schools involved in each of the cases. We mmnst look instead to the effect
of segregation itself on publie edueation,

In approaching this problem, we cannot turn the clock back to 1868
when the Amendment was adopted, or even to 1896 when Plessy v.
Ferguson was written. We must consider public edneation in the light
of its (nll development and its present, place in American life throngh-
ont the Nation. Only in this way ean it be determined if segregation in
‘pnl)li(‘ schools deprives these plaintifls of the equal protection of the
aAws,

Today, edneation is perhaps the most important function of state
and local governments. Compulsory school attendance laws and the
great expenditures for edneation both demonstrate our recognition of
the importance of edneation to onr democratic society, It is required in
the performance of onr most basic public responsibilities. even serviee
in the armed forees, It is the very fonndation of good citizenship. To-
day it is a principal instrmment in awakening the child to enltwral
valies, in prepaving him fov later professional training. and in helping
him to adjust normally to his environment. In these days. it is donbt-
ful that any child may reasonably he expected to suceeed in life if he
is denied the opportunity of an edneation. Sueh an apportunity, where
the state has nndertaken to provide it, is a right which nmst he made
available toall on equal terms.

We come then to the question presented : Does segregation of chil-
dren in publie schools solely on the basis of race even thongh the phys-
ical facilities and other “tangible™ factors may ne equal. deprive the
children of the minority group of eqnal educational opportunities?
We believe that it does.

8 I the Cumming case, Negro taapayers songht an injunction requiring the defendant
school hoard to discontinue the operation of a hich <sehool for white children untl the
board resumed operation of a hizh sehool for Negro children, Sicmilacly, in the Gong Lum
care, the plaintiff, a child of Chinese descent, contended only that state aunthoritles had
mizapplied the doctrine by classifying nim with Negro chifldren and requiring him to attend
a Negro school.

®In the Kansas ese, the conrt below found substantial equality as to all such factors
OR F. Supp. 797, 798, In the South Carolina case, the conrt helow founa that the defena-
ants were proceeding “promptly and in gooa faith to comply with the conrt’s decree,” 103
P, Supp, 9.20, 921, In the Virginia case, the court below noted that the equalization program
was already “afoot and progressing™ (103 F, Supp. 337. 341) : since then, we have heen
advised, fn the Virginia Atorney General's brief on reargument. that the program has
now heen completed. In the Delaware case, the court helow slmilarly noted that the state's
equalization program wasx well ynder way, 91 A, 20 137, 149,
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bn Nweatt v Painter, supra.in finding that a segregated law school
for Negroes could not provide them equal edneatioual opportunities.
this Conrt relied in large part on “those qualities which are incapable
of objeetive measurement. but. which make for greatness in a law
schaol.” In VeLanrin . Oklahoma State Regents. supra. the Court,
in requiring that a Negro admitted to a white gl‘m{uut(- school he
treated like all other students. again resorted to intangible considesa-

“tions: ©. . . his ability to study. to engage in discussions and exchange

views with other students, and. in general, to learn his profession.”
Such cousiderations apply with added force to children in grade and
high schools. 'To separate them from others of similar age and qualifi-
ations soiely because of their race genervates a feeling of inferiority as
to their status in the connmunity that. may aflect their.hearts and minds
i way unlikely ever to he undone. The effect of this separation on
their educational opportunities was well stated by a finding in the
Kansas case by a court which ne -ertheless™ feit. ‘compelled to rule
against the Negro plaintiffs: ,

“Segregation of white and colored children in public schools
has a detrimental effect upon the colored children. The impact
is greater when it las the sanetion of the law; for the poliey of
separating the races is usually interpreted as denoting the in-
feriority of the Nearo group.” .\ sense of inferiority aftects the
motivation of a child to learn, Segregation with the sanction of
law, therefore. has a tendeney to [retard] the educational and
mental development of Nearo children and o deprive them of
some of the benefits they would receive in a racial|lv] integrated
school system, 10

Whatever ntay have been the extent of psychological knowledee at the
time of Plessy v. Ferguson, this finding is amply supported hy mod-
ern authority.” Any language in Plessy v. Ferguson contrary to this
finding is rejected.

We couclude that in the field of public education the dectrine of
“separate but equal™ has no place. Separate educational facilitios
ave inherently uyequal, Therefore, we hold that the plaintiffs and
others similarly situated for whom the actions have heent hronght are,
by reason of the segregation complained of, deprived of the cqual
protection of the laws guaranteed by the Fonrteenth Awmendment.
This disposition akes unnecessary any discussion whether sncl segro-
gation also violates the Due Process Clause of the Fourteenth
Aniendment.*?

Because these are class actions, because of the wide applicability of
this decision. and becanse of the great variety of local condition<. the
formulation of decrees in these cases presents problents of considerable

" A similar finding was made in the Del ware case : I conelude from the testimony that
in enur Delaware soclety, State.dmposed segrogation in education itself resnits In the Negro
chiidren, as a class, receiving edueational opportunities which are snbstantially inferjor
to_those available to white children otherwise similarfly situated.” 87 A.20 <62, SG5.

Y K. B. Clark, Effect of Prejudice nnd Diserimination on Dersonality Developmont
(Mideentury \Vhite House Conference on Children and Youth, 1450): Witmer and
Kotinsky, Personality in the Making (1952). c. VI: Deutschier ahd Chein, The Pxvcho-
logical EdXects of Fnforced Segregation: A Survey of Socinl Science Opinfon, 26 J,
I'syehol, 269 (1948) : Cheln. What are the Psychologieal Effects of Segregation Under
Conditions o; Equal Facilities? 3 Int, J. Oanlon and Attitude Res. 229 (1949) : Brameld,
Edueational Costs, in Direrimination and Natlonal Welfare (MacIver, ol., 1949), 44-48:
Frazier. The Negro in the United States (1949). 674-6S1. And sce generally Mverdal, An
Ameriean Dilemma (1944).

\ 12 Sgo Ilntm'ng v. Sharpe, post, p. 497, concerning the Due Process Clauce of the Fifth
Anmendment, .
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complexity. On reargument, the consideration of appropriate: relief
was necessarily snbordinated to the primary question—the constitn-
tionality of segregation in public edueation. We have now announeed
that such segregation is a denial of the equal proteciton of the laws,
In order that we may have the fall assistaice of the panies in formu-
lating deerees, the cases will be restored to the docket, and the pardies
are requested to present further argument on Quesions 4 and 5
srevi-usly propounded by the Cowrt for the reargument this ferm
Fhe Attorney General of the United States is again invited to par-
ticipate. The Attorneys General of the states requiring or permitting
segregation in public edncation will also be permitted to appear as
amici curare npon request to do xo by September 15, 1954 and sub-
mission of briefs by October 1. 1954,

It issoordered.

\ ""-ll. .\s:umln;: it Ix declded that segregation §n publle rchaols vivintes the Fourteenth
Airetdinen

(1) would n decree hecessurily follow providing that, within the lmits set by normal
reograpie rchool districting, Negro children should forthwith be admitted to schools
of thelir choles, or

*(h) may this Conrt. In the exercise of Its equity prevers, permit an effective geadual
adjuxtment to be “rought abont from exlsting sepregnted systems to o system hot based
o color distinetions?
»5, On the nssamptlon on which quesdops 4(a) and () are based, and assuming
r::;-tlu'r that thiz Court will excereise itz equity powers to the end dexerlbed in question

h),

(1) should this Conrt formmlate detnfled decrees fn there cares

*(h) If »0, what specltic §ssnes should the decreex reach @

*(¢) should thin Court appoint a special master to hetr evidenes with a view to recom.
mending r«‘wcl!lc terms for sueh docroes

() Should this Jourt remnhd to the conrtz of firrt instance with directions to
friome decrees §n thege cases, and i x0 what general directions shonld the decrees of thix
Conrt Include nnd whnt procedures should the courts of first inxtance follow In arriving
ut the specltic torms of more detadled doepees ¥

1CSee Itule 42, Itevised Rulex of this Court (ceffective July 1, 1934),
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BOLLING gr A, o SILARPE 171 a1,

CERTIORARI TO THE UNUTED STATRS COURT OF MPPEMS FOR THE DISTRICT OF
COLUMEBLY cwerrr

No. 8 Argned December 10-11, 1952 —Beargued December £-9, 1953, —
Decided May 17, 1954,

George IX O, Hayes and James M. Nabait. J r, argned the eanse for
petitioners on the origiual argnment and on the reargnment. With them
on the briefs were Geqrge M. Johnson and Herbert 0. Reid. Jr. Charles
W. Quick was also on the hrief on the reargmment, .

Milton . Kormai argued the canse for: respondents on the original
argnment and on the reargnment. With him on the briefs were Vernon
I West, Chester 1. Gray and Lymean J. Umstead,

By special leave of Court. . {ssistant Attorney General Rankein
argied the cause on the veargunzent for the United States, as amicus

“curdae, neging reversal. With him on the brief wero Altorne;y, General

Brownell. Philip Elwan. Leon Ultman, William 1. Lamont and A/,
Magdelena Schoeh, James I, Y o6 ranery, then Attorney General, and
Phitip Elnzan filed a brief on the original argument for the Uuited
States, as amieus curive. nrging reversal,

Briefs of amici eusine supporting petitioners were filed by 8.
Walter Shine, Sanford 1. l;’o)z and Samuel B, Groner for the Amerj-
can Couneil on Hwan Rights <t al.: by Jokn Ligtens -rg and Selma
M. Berehardt for the Amevican Federation of Teachers: and by
Phineas Indritz for the American Veterans Committee, Tne,

Mi. Coner Jesvier Wankes dolivered the apinion of the Conrt.

This case challenges the validity of searogation in the publie chools
of the Distriet of Colnmbia, "I'he petitioners. minors of the Negro race.
allege that suely segregation deprives them of dne process of law nnder
the Fifth Amendment, They were vefused admission to o publie school
attended by white children solely hecanse of their v o, They sought
the nid of the District Contt for the District of Columbia i, vitaining
adeuission, "That court dismissed their complaint, The Conrt granted
a writ of certiovari hefore judgment in the Court of Appeals heeause
of the importance of the constitutional question prosented, 34 U8,
|7

We have this day held that the Equal Protection Clause of the
Fourteenth Amendment prohibits the states from maintaining racially
segregated public sehools.! The legal problem in tie Distriet of Colu-
bia is somewhat diilerent, however, The Fifth Amendment. which
is applicable in the Distriet of Columbia. does not contain an equal
protection clause us does the Fourteenth Amendment which applies
only to the states. But the concepts of equal protection and due process.
both stemming from our Aweriean ideal of fairness. are not mutnally

* Brown v, Board of Education, ante, p. 483,
(L)

P
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exclusive, The “equal protection of the laws™ is a more explicit safe-
gard of prohibited unfairness than “due process of law,” and. there-
fore. we do not imply that the two are always interchangeable phrases.
But. as this Court has recognized, discrimination may be so unjustifi-
able as to be violative of due process. ,

Classifications based ~olely upon race must be serutinized with par-
ticular care, since th-y are contrary to our traditions and henee con-
stitutionally suspect. As leng ago as 1896, this Court declared the
principle “that the Constitution of the United States. in its present
form. forbids. so far as civil and political rights are concerned. dis-
crimination by the General Government, or by the States, agninst
any citizen bzeaie of his race.”* And in Buchanan v. Warley, 245
U.S. 60. the Court held that a statute which limited the vight of a
property owner to convey his property to a person of another race was,
as an nnreasonable discrimination. a denial of due processof law.

Although the Court has not assumed to define “liberty™ with any
great precision, that term is not confined to mere freedom from bodily
restraint. Liberty under law extends to the full range of conduct which
the individnal is fiee to pursue, and it cannot be restricted except for a
proper governmental objective. Segregation in public education is not
reasonably related to any proper governmental objective, and thus it
tmposes on Negro children of the District of Columbia burden
that constitutes an arbitrary deprivation of the:r liberty ir: violation
of the Due Process Clause.

In vicw of onr decision that the Constitution prohibits the states
from maintainiug meially segregated public scliools. it would be un-
thinkable that the same Constitution wonld impose a lesser duty on the
Federal Government.> We hold that racial segregation in the publie
schools of the District of Columbia isa denial of the due pre~ess of law
guaranteed by the Fifth Amendment to the Constitution.

FFor the reasons set out in Brown v. Board of Education. this cas
will be restored to the docket for rearenment on Questions 4 and 3
previously propounded by the Court 343 U.S. S72.

Itisso ordered.

* Detroit Bank v. United States, 317
Stewcard Machine Co. ¥, Davis, 301 U.S. 548, 585, . . .
813 Koorcmatau V. United Siatcs, 323 U.S, 214. 214; Hirabayashi v. United States, 320 G.S.

. 100,

P CGihson v, Missizsippi, 162 U.R. 563. 591. Cf. Steele v. Lonistille & Nashville R. Co,, 1328
U.8. 192, 198-199,

=Cf. Iturd v, Hodye, 324 U.S. 2.

Ié.S_. §29: Currin v. Wallace, 306 U.S. 1, 13-14:
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OCTOBER TERM, 1954
Syllbus, ot LU

Browx er arn. v. Boaroor EnceaTion
OF TOrERA ET AL,

NO. 1 APPEAL FROS THE UNITED STATES DISTRICT COURT FOI: TIE DISTRICT
OF KANSASF

Reargued on the question of relief Aprii 11-14. 1955.—Opinion and
judgments announced May 31, 1905,

L. Racial diserimination in public education is unconstitutional. 347
U5, 483, 407, and all provisions of federal. state or local law
requiring or permitting such discrimination nmst vield to this
principle, P.298.

2. The jndgments below (except that in the Delaware case) are re-
versed and the cases are remanded to the District Courts to take
such proceedings and enter such orders and decrees consistent with
this opinion as are necessary and proper to admit the parties to
these cases to public schools on a racially nondiscriminatory basis
with all deliberate speed. I. 301.

(2) Sehool anthoritics have the primary responsibility for
elucidating, assessing and solving the varied local school problems
which may require solution in fully implementing the governing
constitutional principles. P, 204, -

{b) Courts will have to consider whether the action of school
anthorities constitntes good faith implementation of the govern-
ing constitutional principles. P, 299.

(¢) Becanse of their proximity to local conditions and the pos-
sible need for further hearings, the courts which originally heard
these cases can best perform this judicial appraisal. P. 299.

(d) In fashioning and effectuating the decrees, the conrts will
be gmided by equitable principles—characterized by a practical
flexibility in shaping remedies and a facility for adjusting and
reconciling public and private needs. I>. 300.

(e) At stake is the personal interest of the plaintiffs in admission

to public schools as soon as practicable on a nondiscriminatory basis.
%, 300.

(f) Cowts of equity may properly take into account the public

interest in the elimination in a systematic and effective manner of a

variety of obstacles in making the transition to school systems operated

* Together with No. 2, Brigma ct al. v. Elliott ct al., on appeal from the United States
District Ceurt for the Eastern District of South Carolina: No. 3. Dariy ct al. v, County
S:hool RBoard of Prince Fdward County, Virginia, et al,, on appeal from the [nited
States District Court for the Eastern District of Virginia: No, 4. Bolling ¢t al, v. Sharpe
ct al.. on certlorar! to the United States Court of Appeals for the District of Columhia Cir-
cult : and No. 5, Gebhart et al. v. Bellon ct al., on certiorari to the Supreme Court of Dela-

ware.
(10)
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in accordance with the constitutional principles emmeiated in 347

.S, 483,497 : but the vitality of these constitutional principles cannot

be allowed to yield simply becanse of disagreement with them. P. 300.

(¢) While giving weight to these public and private considera-
tions, the courts will require that the defendants make a prompt
and reasonable start toward full compliance with the ruling of this
Cowurt. P. 300.

(h) Once such a start has been made, the courts may find that
additional time.is necessary to carry out the ruling in an effective
manner. P. 300.

(i) The burden rests on the defendants to establish that additional
time is necessary in the publie interest and is consistent. with good
faith compliance at the earliest practicable date. . 300.

(i) The conrts may consider problems related to administration,
arising from the physical condiiton of the school plant, the school
transportation systein, personnel. revision of school districts and
attendance areas into compact units to achieve a systein of deter-
mining admission to the public schools on a nonracial basis, and re-
vision of loeal laws and regulations which may be necessary in solving
the foregoing problems. Pp. 300-1201

(k) The courts will also ¢ .~uter the adequacy of any plans the
defendants may propose to meet these problems and to eﬂ‘le)ct.nntc a
transition to a racially nondiseriminatory school system. P. 301.

(I} During the period of transition, the courts will retain juris-
diction of these cases. P. 301.

3. The judgment in the Delaware ease. ordering the immediate admis-
sion of the plaintifs to schools previously attended only by white
children. is aflirmed on the basis of the principles stated by this
Court In its oninion. 347 U, 483 but the case is remanded to
the Supreme Court of Delaware for such further procredings as
that Comrt may deem necessary in the light of this opinion. P.
301,

o8 F, Supp. 797, 103 F. Supp. 8200 103 F. Supp. 33
in Noodoreversed and remande-l

91 A 2d 137 aflirmed and remanded.

and jndgment

Counsel for Parties. 319 U.S.

LRobert L. Carter argued the cause for appellants in No. 1. Spotts-
wood W. Robinson. 11/, argued the canses for appellants in Nos. 2 and
3. George E. C. Hayes and James M. Nabrit, Jr. argued the cause for
petitioners in No. 4. Louis L. Redding argued the cause for respond-
ents in No. 5. Thurgood Marshall argued the causes for appellants in
Nos. 1,2and 3, petitioners in No. f and respondents in No. 5.

On the briefs were Zarold Boulware, Robert L. Carter, Jack Green-

.bt’rg. Oliver W. Hill. Thurgood Marshall. Louis L. Redding, Spotts-

wood W. Robinson. III, Charles S. Seott, William T. Coleman. Jr..
Charles T. Duncan. George E. C. Hayes, Loven Miller, William R.
Ming. Jr.. Constance Baker Motley, James M. Nabrit, Jr., Lovis II.
Pollak: and Frank D. Reeves for appellants in Nos. 1. 2 and 3 and

respondents in No. 6: and George E. . Hayes, James M. Nabrit, Jr..

Georqe M. Johnson. Charles W. Quick, Herbert 0. Reid, Thurgood
Marshall and Robert L. Carter for petitioners in No. 4.
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Harold R. Fatzer, Attorney General of Kansas, arzued the canse
for appellees in No. 1. With him on the brief was Pawd E. Wilson.
Assistant Attorney General. Peter F. Caldwell filed a brief for the
Board of Education of Topeka, Kansas, appellee.

S. I. Rogers and Robert M cC. Figg, z})z argued the cause ang filed
a brief for appelleesin No. 2.

J. Lindsay Almond, Jr., Attorney General of Virginia, and - refi-
hald G Roberston argued the cause for appellees in No. 3. With them
on the brief were Henry I'. Wickham, Special Assistant to the Attor-
ney General, 7. Justin Moore. John W. Ricly and T Justin Moore,
Jr.

idton D. Korman argued the canse for respondents in No. 4. With
him on the brief were Ternon . West, Chester Il. Gray and Lyman
J. Umstead.

204 Counsel for Parties.

Joseph Donald Craren, Attorney General of Delaware. argued the

cause for petitioners in No. 5. On the brief were IZ. Albert Y oung. then
Attorney General. Clarence W. Taylor. Deputy Attorney General. and
-Ludrew D. Christie, Special Deputy to the Atrornev General.

In response to the Court’s invitation, 347 U.S, 483, 495496, Solieitor
General Sobeloff participated in the oral argument for i I nited
States. With him on the brief were -1 tforney Goneral Brownell. 1ssist-
ant Attorney General Rankin. Philip Elwan, Rulph S. Npritzer and
Han S Rosenthal.

By invitation of the Conrt, 347 1°.S, 483, 496. the foilow ingr State
oflicials presented their views ovally as emici curine : Thomas . Gendry,
Attorney General of Arkansas, with whom on the brief were Jomes J..
Sloan, Assistant. Attorney General, and Richard . McCulloeh. Spe.
cial Assistant Attorney Genorval. Richard W. Errin, Attorney General
of Florida, and 2alph E. Ddum. Assistant Aitorney General. both of
whom were also on a brief. €. Ferdinand Sybert, Aftorney General of
Maryland, with whom on the brief weve /Fdward D. . Rollins. then
Attorney General. W, (Ziles Parleer, Assistant Attorney General, and
James II. Norris, Jr.. Special Assistant. Attorney General. /. Bererly
Lale, Assistant Attorney General of North Carolina. with whow on -
the brief werve /arry JeMullan, Attorney General, and 7', Wade 2 rn-
ton. Ralph Moody and Claude [.. Lore, Assistant Attorneys General.
Hae Q. Williamson, Attorney General of Oklahoma, who also filed a
brief. John. Ben Shepperd, Attorney General of Texas, and Zwirnell
Waldrep, Assistant Attorney General. with whom on the brief were
Billy . Lee.J. A. Amis.Jr.. L. P. Lollar,J. Fred Jones, John Daven-
port.John Reeves and Will Dav:s.

Phineas Indritz filed a brief for the \merican Veterans Committee,
Ine.. as amicus curiae.

Opinion of the Court, 219 U.S,

Mr. Cmer Jesrice Wanees delivered the opinion of the Conrt.

These cases were decided on May 17, 195+, The opinions of that date.!
declaring the fundamental principle that racial diserimination in pul-
Jie education is nneonstitutional, are incorporated herein by reference.

1347 U.S. 483 : 347 U.S. 497,
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All provisions of federal, state, or local law requiving or permitting
snch diserimination must yield to this principle. There remains for
eonsideration the manner in which relief is to be accorded.

Because these cases arose under different local conditions and their
disposition will involve a variety of local problems, we requested
further argument on the gnestion of relief. In view of the nationwide
importance of the decision. we invited the \ttorney General of the
United States and the Attorneys General of all states requiring or per-
mitting racial discrimination in public education to present their views
on that question. The parties, the {nited States, and the States of
Florida, North Carolina, Arkansas, Oklahoma, Maryland, and Texas
filed briefs and participated in the oral argument.

These presentations were informative and helpful to the Conrt in
its consideration of the complexities avising from the transition to a
system of public education freed of racial diserimination. The pres-
entations also demonstrated that substantial steps to eliminate racial
discvimination in public schools have already been taken, not only in
some of the communities in which these cases arose. but in some
of the states appearing as emici curine. and in othei states as well.
Substantial progress has been made in the District of Columbia and
in the communities in Kansas and Delaware involved in this litigation.
The defendants in the cases coming to ns from South Carolina and
Virginia are awaiting the decision of this Court concerning velief.

Full implementation of these constitntional princi})les may require
solution of varied local school problems. School authorities have the
primary responsibility for elucidating, assessing, and solving these
problems; conrts will have to consider whether the action of school
anthorities constitutes good faith implementation of the governing
constitntional principles. Because of their proximity to local condi-
tions and the possible need for further hearings, the courts which orig-
inally heard these cases can best perform this judicial appraisal. Ac-
cordingly. we believe it appropriate to remand the cases to those
conrts.® ]

In fashioning and cffectuating the decrees, the courts will be guided
by equitable principles. ‘Traditionally, equity has been characferized
by a practical flexibility in shaping its remedies * and by a facility for
adjusting and reconciling publlic and pri-ate needs.> These cases call

2 Further argument was reguested on the following questions, 347 U.S, 483, 495-406,
n. 134, previously propounded by the Court :

\ g, l.\s~-um|n;; it 1s decided that segreg.tion in public schools violates the Fourtrenth
Siendment

*“(¢) would a decree necessarily follow providing that. within the limite set by normal
geographic school districting, Negro children should forthwith be admitted to schools of
their choice. or

*(b) may this Conrt. in the exercise of its equity powers, permit an effective zradnnl
adjustment to be brought about from existing segregated systems to a system not based
on eolor distinetions

*3. On the assumption on which que~iions 4(n) and (b) are based. and assuming further
that this Court will exerefse its equity powers to the end described in question 4(D),

*(a) should this Court formulate detajled deerees in these cases :

(h) If w0, what speeific issues should the decrees reach ;

() should this Court appoint a speeinl master to hear evidence with a view to recom.
mending specific term« for such decrees ;

*(d) shonld thix Court remand to the courts of first Instance with direetions to frame
deerees In these cases, and If so what general directions should the deerees of this Court
include and what procedures should the courts of first Instance follow in arriving at the
speeftte terms of more detafled deerees®”

3The eaxes coming to ns frem Kansas, South Carolina, and Virginin were originally
lard by three-indze Distriet Courts convened under 28 U.8.C. $§ 2281 and 2224, These
n&x:mq\_"‘i‘ll accordingly be remanded to those three judge conrt<, See Pregge ~. Lllintt, 342

Y, el

4 Sce Alezander v. Hillman, 296 U.S. 222. 230,

#See Ilecht Co. v. Bowles, 321, U.S. 321, 329-230.

T1-026uT 0D
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for the exercise of these traditional attributes of equity power. .\t stake
is the personal interest of the plaintiffs in admission to public schools
as soon as practicable on a nondiseriminatory basis. To effectuate this
interest may call for elimination of a variety of obstacles in making the
transition to school systems operated in accordance with the constitu-
tional principles set forth in our May 17. 1954. decision. Courts of
equity may properl, take into account. the public interest in the elimi-
nation of such obstacles in a systematic and cffective manner. But it
should go without saying that the vitality of these constitutional
prineiples cannot be allowed to yield simply because of disagreement
with themn.

While giving weight to these public and private considerations, the
courts will require that the defendants make a prompt and reasonable
start toward full compliance with our May 17, 1954, ruling. Once such
astait has been made. the courts may find that additional timne is neces-
sary to carry out the ruling in an effective manner. The burden rests
upon the defendants to establish that such time is necessary in the
public interest and is consistent with good faitl compliance at the
earliest practicable date, To that end. the courts may consider problems
related to administration. arising from the physical condition of
the school plant. the school transportation system. personnel. revision
of school districts and attendance areas into compact units to achieve a
system of determining admission to the public schools on a nonracial
basis. and revision of local laws and reculations which may be neces-
sacy in solving the foregoing problems. They will also consider the
adequacy of any plans the defendants may propose to meet these
problems and to effectuate a transition fo a racially nondiseriminatory
school system. During this period of transition. the courts will retain
jurisdiction of these cases,

The judgments below. except that in the Delaware case. are accord-
ingly reversed and the cases are remanded to the District Comts to take
such proceedings and enter such orders and decrees consistent with this
opinion as are necessary and proper to admit to public schools on 2
racially nondiscriminatory basis with all deliberate speed the parties
to these cases. The judgment in the Delaware case—ordering the im-
mediate admission of the plaintiffs to schools previously attended only
by white children—is affirmed on the hasis of the principles stated in
our May 17, 1954, opinion. but the case is remanded to the Supreme
Court of Delaware for such further procecdings as that Cowmt may
decin necessary in light of this opinion.

It7s so ordered.
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In the United States Court of Appeals for the Fifth Circuit

No. 23345

Uxn11ED STaTES oF AMERICA AND Lixpa Stour, By HER Farner Axp
Next Friexp, BLEVIN STOUT. APPELLANTS,

Y.

JerrersoN County Boarp or EpucaTiON, ET AlL., APPELLEES.

No. 23331

UNITED STATES OF AMERICA, APPELLANT,
V.

Tue Boaro oF Epucation oF THE Crry oF FAIRFIELD, ET AL., APPELLLES,

No. 23385

UNITED STATES OF AMERICA, APPELLANT,
v.

THE Boarp oF EpvcartioN oF THE CITY OF BESSEMER, ET AL., APPELLEES.

APPEALS FROM THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF ALABAMA

No. 23274
UNITED STATES OF AMERICA, APPELLANT,
v.

Capoo P.arisH Scioor, Boarp, ET AL., APPELLEES.
(15)
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No. 23365

UNTED STATES 0F AMERICA, APPELLA NT,
I

Tug Bossitk Parisn Sciroo:, Boarn, &1 AL.. APPELLEES.
No. 923173

Marcarer M. Jorrxsoy g1 AL., APPELLANTS.
.

JacxsoN Parrst Sciioon. Boarp g1 AL., APPELLEES,
No. 23192

YvorN1a Decaron BANKS ET AL.. 4 PPELLANTS,
.

Cramorxe: Panrisu Scioor Boarn g ALy APPELLEES,

APPEALS FROM TIHE UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF LOUISIANA

(December 29, 1966.)

Before WISDOM and THORNBERRY, Circuit Judges,
and COX,* District Judge.

WISDOM, Circuit Judge: Once again the Court is called upon to
reviow school desegregation plans to determine whether the plans meet
constitutional standards. The distinctive feature of these cases con-
solidated on appeal, is that they require us to reexamine school deseg-
regation standards in the light of the Civil Rights Act of 1964 and the
Guidelines of the United States Office of Education, Department of
Health, Education, and Welfare (HEW).

* William Ilarold Cox, U. 8. Distret Judge for the Southern District of Mlsstssippi,
sitting by designation.
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When the United States Supreme Court in 1954 decided Brown v,
Board of Education the members of the High School Class of 1966
had not entered the first grade. Brown 7 held that separate schools for
Negro children were “in rerently unequal™z Negro childres. said the
Court, have the “personal and present” right to equal educational op-
portunities with white children in a racially nondiseriminatory public
school system. For all but a handful of Negro members of the High
SC!’IOOI Class of *66 this right has been “of such stuft as dreams are magde
on”.32

“The Rrown case is misread and misapplied when it is construed
simply to confer upon Negro pupils the right to be considered for
admission to a white school.” * The United States Constitution. as con-
strued in Brown, requires public school systems {o integrate students,
faculties, facilitivs, and activities? 1f Zrown / left any doubt as to the

P Brown v. Board of Ndueation, 1954, 247 VL8, 483, T4 8,Ct. 686, 0S L, K, 873 (’iown =

I). See Brown v. Board of Edueation, 1935, 349 C.S. 204, T3 S.Ct, 203 09 1L, 14, 1083
(Brown 1),

2347 U.S. nt 495,

3 Shakespeare, The Tempoest IV. The cases conxoliqated for appeal fnvolve Alabama anq
Loufsfana publie schools. In Alabamna, ax of December 1963, there were 1250 Negro pupils,
out of a statewide tota) of 295,848, actually enrolled In xehools with 123 white stu-
dents, 0436 of the elipible Negro enrollment. In Loun§siana there were 2187 Negro children,
out of n total of 318,651, enrolled in school with 183941 white ehlldven, 0.69¢, of the
total eligihle. Southern Education Reporting Service, Statistical Simmary of Segrogation.
Desezregation in the Southern and Border Area from 1954 to the present, 13th Rov, lp. 2,
Dee, 1985, See Appendix B, Rate of Change nnd Status of Desegregation. In cach of the
seven cases before this Court, no start was made toward desegregution of the schools an.
til 1465, cleven years nfter Brown. In all these cases, the sfart was a consequence of 0
conrt order obtalned only after vigorous opposition by school offielnls.

4 Braxton v. Bonrd of Publie Instruction of Duval County, S.D.1'1a. 1962, 7 Race Rel. I..
Rep. 635 ayr°d, 5 Cir. 1964, 326 1.2 616, cord, den’d 377 U024 (1964). Sennttor Humphrey
eited this ‘eese In explaining Sectlon 601 of The Civil Rights Act of 1964, See Seetlon 11
D of this opinion.

= The mystique that has develo ed over the supposed difference hotween *desegregation™
and “integration’ originated in driges v, BRlott, B.D.S.C. 1955, 132 | Supp, 1762 *The
Constitution . . does not require Integration, It merely forbids segregation™, 182 B, Supp. at
TT7. Thiv Metum s a broduet of the narrow view that Fourteently Amendmoent rights are
oniy fndividual rights ; that therefore Negro school ehfldren fndividually must exhanst thofr
administrative remetos and will not be allowed to hring elass action suits to desegrognte
# sehool syctem, See Seetfon ITTA of this< opinjon,

The Supreme Court did not use their “desegregation™ or “Integratlon™ in Brown, But the
Conrt did guote with approval a statement of the dlstrict court In whieh “Integrated™ was
nsed as wo nse it here, For ten Years atter yown the Conrt carefully refrained from nsing
Cintegration * ur “integrated ' Then In 1064 in Gritlin v, County School Board of Prin¢e
Edward County, 375 U.S. . 84 SOt 400, 11 L)Raad 409, the Conrt noted that “the
Board of Sapervizore deojdod not to levy tases or appropriate fmuts for integrated publie
sehools™, Lo, schools under a desegrecation order. Thore Is not one Suprewe Court declslon
Which ¢an be fajsly constrned to <how that the Conrt distinguished “degregation® from
“Intezration™. fn terms or by even the most gossamoer implication,

Connsel for the Alabama defendants assert that “desegragation™ and “Integration” ape
terms of art, “They straggle vallantly to define these wopds

By “desegiegation™ we mean the duty imposcd by firown upon sehools which previously
compelled segregation to take a flirmative steps'to eliminate sueh compulsaory xeqrcoa
tion so a~ to allow ihe admission of studentx to schools on a nonrneial admissfon basis,
By “infezration * we mean the aetual placing of or attendanee by Negro student» {n
~ebools with whites,
They can do so only by narrowing the desinhitons to the pofnt of fnadequaey, Manifestiy,
the daty to decegregate sehonls extends beyond the mere “admlssion™ of Negro «tudents on
a non-racial bass A< for “fntegration. minifertly 2 descegrezation plan must include some
areahgement for the attendanee of Negroes in formerly white sehools,

I'n this opinfon we uswe the words “Integration” and “desogregation” interchangeably,
That i< the way they are wsed fn the vernacniar, ‘I'hat s the way they are defined in
Webster's I hird New Interpatlonal Dictlonary : *‘Integrate’ to ‘dosegregate’ ', The Civil
Rights Commis<ion follows this usage: for cample, “The Oflice of Edueation . ., . stand.
avds . <honld . . . ensure that free cholee plans are adequate to disestablish dual,
racially segrogated sehogl systems ., L to achleve substantial Integration in sueh <ystems.”
1.8, Conun. Survey of School Desegresatlon 1965-66, . D,

The Eighth Cireult used “intezration” interchangeably with ‘desegregation” tn Smith v,
Board of Edueation of Morrfiton, & Cir, 1966, 3653 F.2d 770, So aid the Third Cirenit in
Evans v, Lnnis, 8 Cir. 1960, 281 20 1385, See also” Brown v. County School Board of
EFrederick Connty, Va,. W.D.Vi. 1965, 245 F.Supp. 549. The conrts in Dowell v, Schoul
Board of Oklakoma City 1'nblic Schools, W.D.Okla. 1965, 244 P, Supp. 971 and Dove v.
Parham. 8 Cir. 1960, 232 1,24 256 (and the Clvil Rights Commission), speak of a school
board's duty tc “direstublizh Segrezation”. This term aceurately “Implies that existing racial
Imbalance §s a4 econscquence of past segregation pollelex, and, heeanse of this, school boarda
have an afirm tive uty to remedy racial fmbalanee, Note, Diserimination in the IIhing
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aflirmative duty of states to furnish a fully integrated educatior: to
Negroes as a class, Brown 17 resolved that doubt. A state with a dual
atiendance system, one for whites mid one for Negroes. must “effectu-
ate a transition to a [singice] raciallv nondiseriminatory system.™* ‘Fhe
two Birown decisions established egnalization of educational opportu-
nities as a high priovity goal for all of the states and compelled seven-
teen states. whicit by law had segregated publie schools, to take aflirma-
tive action to reorganize their schools into a unitary, nonracial svstem.

The only school desegregution plan that meets constitutionad stond-
ords s one that worlks. By helping public schools to meet that test. by
assisting the conrts in their independent evalnation of school desegrega-
tion plans, and by accelerating the progress but simplifying the proc-
ess of desegregation the HEW Guidelines offer new hope to Negro
school children leng denied their constitutional rights. A national ef-
fort, bringing together Congress, the executive, and the judiciary may
be able to make meaningful the right of Negro children to equal edu-
-ational opportunities. The courts acting alone have failed.

We hokll, again, in determining whether school desegregation plans
meet the standards of Brown and other decisions of the Supreme
Court.” that courts in this cirent should give “great weight™ to HEW
Guidelines.® Such deference is consistent with the exercise of tradi-
tional judicial powers and furctions. HEW Guidelines are based on
decisions of this and other courts, and formulated to stay within the
scope of the Civil Rights Act of 1964, nve prepared in detail by experts
in education and school administration. and ave intended by Congress
and the executive to be part of a coordinated national program. The
Gnidelines present the best system available for uniform applicatios,
and the best aid to the courts in evaluating the validity of a school
desegregation plan and the progress made under that plan,

HEW regulations provide that schools applying for financial assist-
ance must comply with certain requirements. However, the require-
ments for elementary or secondary schools “shall be deemed to be
satisfied if such school or school system is subject to a final order
of a comrt of the United States for the desegregation of such sehool

and Asshgnment of ‘Teachers fn Publle School Systems, G4 Mieh, L. Rov, 692, 695 n.44
C1006). (BEmphasis addwut.)

We nse the terms “integration® and “desegregation™ of formerly segregated publie
achoolx to mean the conversion of a de jure segregated dual system to n unftary, nonracinl
mondiseriminatory) system—lock, stock, and barrel ; students, faculty, ~tail, faellities,
prozrams, and activitios. The proper governmental objective of the conversion is to ofter
educationnl opportunities on equal terns to nll.

AR we nee it the lnw imposest an absolnte duty to desegregate, that is, disestablish scgregas
tion. And an absolute duty to integrate, In the sense that a disproportionate concentration of
Negroes in_certafn schools eaimot be lgnored ; racial miaing of student» I a high priorlty
edueationnl goal. The law doex not require a mnnimim of racinl mixing or striking n racfal
balunee neeurately reflecting the racial composition of the commnnity or the sehool popula-
tion, It does not require that cachi and every clild shall attend a racially balaneed school.
Thix, we take it, i the sense In witdeh the Clvil Rizhts Commisslon nged the phriase “sub-
stantial-integration®,

As long as scliool boards understand thie objective of desegregzation and the necexxity for
complete disestablishment of segregation by converting the dual system to a nonracial
unitary syst: , the nomenclnture is unimportaut. The eriterfon for determining the valldity
of a provisior in a desegregntion plan s whetlier it Is reasonably relnted to the ohjective,
We emphasize, therefore, the govermnental objeetive and the specifiex of the conversion
proeess, rather than the Imagery ¢voked by the pejorative “fntegration™. Deciston-making
In this important area of the law eannot be made to turn upon a quibble devised over ten
years ago by a conurt that infsread Browen, misappled tha elaxs actlon doetrine fn the sehool
desezregation cases. and did not foresee the development of the law of equal opportuntitios.
¢ Brown v. Bourd of Education, 1955, 349 U.S. 204, 201.

* Especially Cooper v. Aaron, 1958, 368 U.S, 1, 7R 8.Ct. 1399, 3 I.EA.2d 3: Bradley v.
School Foard of the City of Richmond, 1965, 382 U.S. 103, §6 S.Ct. 224, 15 L.Ed.2d 187 ;
Rogers v. Paul, 1965, 382 U,S. 198, 86 S.Ct. 358, 15 1..Ed.2d 267,

( §Sl’m':lot(;r; v. Jackson Manicipal Seperate School District, 5 Cir. 1965, 348 F.2d 720
Ningleton 1).
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or school systent ... ® This regrulation causes onr decisions to have a
two-fold impact on school desegregation. Omr decisions determine not
only (1) the standards schools must comply with under Zrowa It

also (2) the standards these schools must comply with to qualify for

federal financial assistance, Schools antomatically qualify for federal
aid whenever a final conrt order desegregating the school has been
entered in the litigation and the school authorities agree to comply
with'the order. Beeange of the second consequence of omr decisions and
becanse of mn duty to cooperate with Congress and with the excentive
in enforcing Congressional objectives, strong policy considerations
support onr holding that the standards of comt-supervised desegree-
tion' should not be lower than the standards of HEW-supervised
desegregation. The Guidelines, of comse, cannot bind the courts: we
are not abdicating any judicial responsibilities. But we hold that
HEW’s standards are snbstantially the same as this Comrt’s stand-
ards. They are required by the Constitution and. as we constine then,
are within the scope of the Civil Rights Act of 1964, In evalnating
desegregation plans, district comrts shonld make few exceptions to
the Gudelines and should earefully tailor those so as not to defeat
the policies of HEW or the holding of this Comt.

Case by ease over the last twelve vears, conrts have inerensed their
mderstanding of the desegregation process.” Less and less have conrts
aceepted  the question-hegrgring distinetion between *desegregation™
and “integration™ as a sanetnary for school boards flecing from their
constitntional duty to establish an integrated, non-racial school sys-
tem.'* With the benefit of this experience, the Conrt has restudied the
School Segregation Cases. We lmvu reexamined the nature of the
Negro's right to equal educational opportunities and the extent of the
correlative affirmative duty of the state to firnish equal edneational
opportunities. We have taken a close look at the background and ob-
jeetives of the Civil Rights et of 19643

* b L * * * *

We approach decision-making here with humility. Many intelligent
men of good will who have dedicated their lives to public education are
deeply concerned for fear that a doetrinaire approach to desegregating
schools may lower educational standards or even destroy public schools
in some arens, These edneators and school administrators, especially in
communities where total segregation has been the way of life from
cradle to coflin, may fail to inderstand all of the legal implieations of
Brown. but they understand the grim realities of the problems that
complicate their task.

The Court is aware of the gravity of their problems. (1) Some de-
termined opponents of desegregation would seuttle public education

°45 C.F.R. £80.4(c) (1964).

¥1In Singletor I, to avold any such Inference, we sald: **The judiciary has of course
functions nnd duties distinet from those ¢r the executive departinent . . . Absent legal
questions, the United States Office of Education is better qualified. . . . 348 I, 24 nt 731.

3 *“The rule has hecome : the later the start, the shorter the time allowed for transition,”
Lockett v, Board of Education of Muscogee County, 5 Cir. 1963, 342 F.2d4 225, 22,

1 Ree Section IIT A and footnote 5,

3 The Court arked counsel in these cosolidated cases and in five other cases for
briefs on the following questions:

(2) To what extent, consistent with judiclal prerogatives and obligations, statutory
and constitutional, is It permissible and desirahle for a federal court (trial or appellate)
to gh;e weight to or to rely on H.E.W, guidelines and policles In cases before the
court ?

(b) If permissible and desirable, what practical means and methods do Nou sugrest
that federal courts (trinl and appellate) should follow in making H.E.W. gzuidelines
and policles judiclally effective?

g
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rather than send (heir children to schools with Negro children. These
mer flee to the suburbs, reinforcing wrban neighborhood <chool pat-
tens. (2) Private schools, aided by state grants, have mushroomed in
some states in this civenit.’ The flight of white children to these new
schools aud to established private and parachial schools promotes ve-
searegation. (3) Many white teachers j refer not to teach in Negro
sehools. ‘They are tempted to seek employment. at white schools or to
retire. (4) Many Negro children, for various reasons, prefer to finish
school where they started. (5) The gap between white and Negro
scholastic achievements canses all sorts of diffienlties. There is no con-
solation in the fact that the gap depends on the socio-cconomie status
of Negroes at least as much as it depends on inferior Negro schools,

No court ean have a confident solution fora legal problem so closely
interw oven with political, social. and moral threads as the problem of
establishing fair, workable standards for undoing de jure s«"mo] segrre-
zration in the South. The Civil Rights Act of 1964 and the ITTEW Guide-
lines ave helated but invaluable helps in arviving at a nentral.
principled decision congistent with the dimensions of the problem,
traditional judicial functions, and the United States Constitntion.
We grasp the nettle,

I.

“No army is stronger than an idea whose time hascome.™ ¥ Toen years
afier Brown. came the Civil Rights Act of 1964 Congress decided
that the time had come for a sweeping civil rights advance, inelnding
national legislation to speed up desegregation of public <chools and
to put teeth into enforcement of desegregation.’s Titles 1V and VI
together constitute the congressional alternative to comt-supervised
deseareaation. These sections of the law mobilize in aid of desegrogat-
ingthe United States Office of Edneation and the Nation®s purse.

1 Alhama provides tnition grants of $18% a year and Loulsiana 8360 4 veor o studepts
atending private sehools, “Only Floridh and Fesas resort 1o obvlons oas ~ of private schoale
formed 10 Dvoll desezremttion In publie selaols,™ 1°n to the selioal year 1965-66 Lonisan:
had “some 11,000 nupfls alveady recefving state tnftion zrantx to attend priviate aehools.*
Thiz number will be signifieantly Inerenred as n rexylt of pew private sehoels in Diagie.
nines Parfsh, Leozon, Private Schoolz Continne to Inerease fn the South, Sonthetn Edneas
tion Report. November 1966, p. 23, In Loufsiana, stedents attending pareehial schools do
not receive tnition srants,

2 Tn a press meeting May 19, 1964, to Alzeuss the Civil Rishts bII. Senator Tiverett
Dirksen w0 paraphrared, “On résigto A Vinvaslon des armées : on ne réslste pas A Pinvasion
dex Jdos” Vietor Muzo, Wistorle d'nn erime: Concluston: La Chnte, Ch. 10 (1877). Sen-
ator Dirkeon then sald, “Lot oditors rave at will and let states fulminate at witl, but the
thme hng come, and It ean't be stopped.** Cong. Quurterly Serviee, Itevolution in Civil
Rishts 62 (1967,

LR, 7152, Pub. L. 88-852, 78 Stat, 243 anproved July 2, 1964,

BerIin the Jaxt deeade §t hag hecome fuercasingly elear that progrese hag boen too
slow and that natfonal leglslation i required 1o moot a natlonal need which hecomoes
ever more obvions. That need s evidenced, on the one band. by a growing Impatience
by the viethns of diserimination with Its continnanee and, o the other hand, by a grew-
Ing recoznition on the part of all of onr peaple of the incompatibility of sueh dlzerimina-
tion with onr {deas and the prineiples to whiecly this country §z dedieatod. A numher of
provisjons of the Counstitution of the Unfted States eclearly supply the meang ‘to secure
these plehts’ aml TLR, 7152, ax amended, restins upon this authority. i designed as a
step toward eradieatine sfenifieant arear of dizerimination on a mitionwide hasiz, It
iz wenerat in applieation and national in scone.” IHouse Judielary Committee Report No.
A4, 1o Aecompany H R, 7152, 2 1.8 Code Conzressional and Adminfstrative Nows, SSth
Con 2ud Sess, 19604, 2023, The transition from all-Nesro to integratoed sehoolg fx it hect
A difienlt problem f adjnstment for teachers and students alke, . . We have tried to
point out thut the progress in sehool desezregation so well commenced in the period 1954
07 has been grinding to a halt, The trond observed in 1957-59 toward desezresation by
conrt order rather than by volntitary action has continned, It fx not heaithy nor richt
in this country to require the local ‘recldents of n community to carey the sole burden
and face alone the hazards of commencing eostly litization to compel sehinol desegrogation,
After all, it iz the responsibility of the Pederal Government to proteot constitutional
rie <00 Additional Views on IR, 7152 of Tlon, William M. MceCulloch. Tlon. John V.

Lindeay, Hon, Willkam T. Cahill, Yon. Garner B Shriver Jlon, Clark MacGrezor. lon.
Charles MeC. Mathing, Ilon, James F, Bromawell.” Thid., 2487,
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AL Title IV anthorizes the Oflice of Education to give technical and
financial assistance to local school systems in the process of desegreg-
tion,” Title VI requires all federal ngencies administering uny grant-
in-aid program to see to it that there is no racial digerimination hy any
school or other recipient of federal financial aid.® School boards
-annot, however, by giving up federal aid, avoid the policy that pro-
dneed this limitation en federal aid to schools: Title IV anthorizes
the Attorney General to sue, in the name of the United States. to
desegregate a public school or school system.?® More clearly and effec-
tively than cither of the other two coordinate branches of Govern-
ment, Congress speaks as the Voice of the .ation. 7%e national policy
ix plain: formerly de jure scqregated pudlic school systems based on
dual attendance zones must shift to unitary. nonracial systems—with
or without federal junds. )

The Chief Exeentive neted promptly to carry into effoct the Chief
Legislature’s mandate. President Lyndon B. Jolhnson signed the bill
into law July 2, 1964 only a few homs after Congress had finally
approved it. In the signing ceremony hroadeast to the Nation, the
President said: “We believe all men are entitled to the blessings of
liberty. yot millions are heing deprived of those hlessings——not he-
eanse of their uwn failures, hut hecanse of the color of their skins, . . .
M1t] cannct continne.™* At the request of President Jolmson, Viee
President [Tubert TI ITumphrey submitted a veport to the President
*On the Coordination of Civil Rights Aetivities in the Federal Gov-
eriment™ recommending the ereation of a Conneil on Equal Opportn-
nity. The report coneludes that “the very hreadth of the IFederal Gov-
ernment’s effort. involving a nmltiplicity of programs" necessary to
carry ont the 1964 Act had ereated a “problem of eoordination.” "The
President approved the recommendation that instead of ereating a
new ageney there be a general coordination of effort.® Later. the Presi-
dent noted that the federal departmeents and agencies had ~adopted
uniform and consistent regmlations implementing Title V1. .. [in] a
coordinated progeam of enforcement.” Tle directed the Attorney
General to “coordinate™ the varions federal progruus in the adoption
of “consistent and uniform policies, practices” and procedures with
resheet tothe enforeement of Title VT, ., =

In_April 1965 Congress for the first time in its history adopted a law
providing general federal aid--a bhillion dollars a vear—for elemen.
tary and sceondary schools™ Tt is a fair assumption that Congroess
wonld not have taken this step had Title VT not eostablished the prin-

1t 78 Siat, 244 08 42 R C, £ 20000 (1901,

1278 Stat, 252 A3, 42 ULS.C, £20000 (1961), Sectlon 601 <tatez: “Na person In the
Ualted Statis «hndl, on the zround of race, color, or natfenal orlgin, be exelnded from
particlpation 10, be dented the benefits of of be sabiected to diserimination nnder any
proZram or activity recelvinge Federal financial nssiztanee® Soetfon 602 states: “1iarh
Federal department and azency which 1x empowered (o extend Nederal financlal assdxtsnee
to ahiy proszam or setivity , o, i authorized and directed (o offectyate the pravigians of
Kectlon 0801 with respeet’ to sneh Drogeam or activity by fasafng rales, rosulations, or
orders of general appleahMie which ghall be cansistent with achlevemont af the alifeee
tives of the statute anthorlying the finaneclal assistanee in connectfon whh which the
aetion 1g taken. .

> 78 Ktat, 246-19, 42 U',S.C, § 2000e (1964), In addition, Pitle IX authorizes the Attore
ney General fo Intervene Iy vrivate sanfte whoere nersotis lave allersd donlal af sonal pro.
teetian of the laws nnder tha 14th Amendment where he certifies that the case i of
“general publle Importance ** 78 Ktat. 266, Title IX § 902, 42 1*.Q.C. £ 2000 1-2 (1064).

21 N.Y. TImes, Julr 3. 1964, 0, 1.

2 Excectitive Order 11797, Feh, 9. 1965, 30 F.R. 1721,

= Execntive Order No. 11247, Sept. 28, 1965, 30 F. R 10327

2 The Elemeontary and Kccondary Education Act of 1965 T Siat. 27,
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ciple that schools receiving federal assistance must meot uniform na.
tional standards for desegregation.®

To make Title V1 effective, the Department of Health, Education.
and Welfare (ITEW) adopted the resnlation. “Non-discrimination in
Federally Assisted Programs. = This regulation direets the Com-
missioner of Edueation to approve applieations for financial assist-
anee to public sehools only if the school or sehool system agrees to
comply with a court ordor, if any. ontstanding against it, or submits a
desegryegation plan satisfactory” to the Commissioner.”

To_make the regulation effective, by assisting the Office of Eduea-
tion in_determining whether a sehool qualifies for federal financial
aid and by informing school hoards of HEW requirements, ITEW
formulated certain standards or guidelines. Tn April 1965, nearly a
year after the Aet was signed, YIEW published its first Guidelines.
“General Statement of Policies under Title VT of the Civil Rights Act
of 1964 Respeeting Desogregation of Elementary and Sceondmey
Schools” > These Guidelines fixed the fall of 1967 s the tareet date
for total desegregntion of all grades. In Maveh 1966 HEW issued
“Rerisid Guidelines™ to correet most of the ma jor flaws revealed in
the first year of operation nnder Title V1.7

B. The TTEW Guidelines raise the question : To what extent shonld
a conrts in determining whether to approve a sehool desegrvegation plan,
give weight to the TIEW Guidelines? We adhere to the auswor this
Court grave in four earlier cases, The TTEW Guidelines are “winimun,
standards”, vepresenting for the most part standards the Supreme
Court and this Conrt established hefore the Guidelines were pramul.
aated ™ \Naain we hold. “we attach agreat weight™ to the Guidelipes,
Sinaleton v, Jasleson Muwiei pal Separate School District, 5 Cir. 1965,
MR F2d 739 (Siugleten 1Y), “We put these standards to work, . . .
[Plns) chonld e sadeled after the Commissioner of Fdueation's ro.
auirements, . .. [Fxecedtions to the anidelines shonld be) confined (o
those rare enges presentine jusiiciable, not overational. unestions. . .,
The applicable staadard is essentially the TIEW formulae,™ Ppioe »,
Dewlson Iudependent Sehool Distriot. s Cir, 1965, 348 I, 24 1010, “We
consider it fo he in the nest intorest of a1l concerned that Sehool Boards
meet the minimum st.andards of the Office of Fdnention: . . . T cor-
tain <cheol districts and in cortain respeets, HIWW standards may be too
low to meet the requirements established by the Supreme Conrt and hy

= The BElementary anad Secondary Fducatioh At of 1965 groat'v Inerensed the anount
of federa) manev acaflable for publie ~chaols, and did fo In accordance with a farnmly that
Pamps the Hon's ghare of the money to low.ineome areag sneh ng the Deepp Sonth Con.
seanentle, Title VT of the Clefl Rights Not o 1964 hns become the maln Inxtroment for e
celerating and completitee the doregrepatlon of Sonthern publle xehools™ The New Re.
publie, Anril O, 1966 (Prafessor Mexander M. Bickel),

245 ORI Part £0, Dec, 4, 1904, 64 1501, 125239,

#oEvers anpllention for Federa)l finunsial assistance to carry out n program to whiel
this part appline | . . shall, as a condition to its approval . . ., ‘contaln or e accompnnied
by an arsnranee that the program will he condueted or the facllity operated fu comnlianes
}‘I!h‘-')lll reqafrements Imposad by or pursnant to this part, . .. 45 CFIL £80.61)

184),

SIS, Denartmet of Health, Education and Welfare, Ofice of Edneation, General Stati.
ment of Paieles wnder Pitle VT of the Civll Rishts Aot of 1904 Respeottng Decexregation
of Ll-mentary and Secandary Sehaal, Aprdl, 1965, Tt 1< quoted in fall In Price v. Denlron
Indenendent Schoo? NDistrdot, 5 Clr. 1045, 4% F.2d at 1010,

& Revised Statement of Polleles for Seho 1 Desegregation Plans Under Title VI of the
Clvil Rishts et of 1004, Mareh, 1904,

 In Davis v, Board of School Comimdssioners of Mobile Cornty, 5 Cir. 1366, 364 1.2 $9¢
dudge ‘Iattle, for the Conrt. noted that “for more than a Year, it has been apparent to Wi
concerned that the requirements of Singleton and Denison were the minlmum standards
to apply.*
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this Court. . . . [But we also] consider ‘t important to make clear that

. we do not abdicate our judicial responsibility for determining
whether a school desegregation plan violates federally gnaranteed
rights.” Singleton v. Jacksor Municipal Separate School District. 5
Cir. 1866, 355 1.2d 815 (Singleton 11). In Duvis . Bonrd of School
Commissioners of Mobile ('ounty, 5 Cir. 1966, 361 F.2d 896, the most
recent school ease hefore this Court. we approved Singleton [ and 11/
and Price r. Denison and ordered certain changes in the school plat in
conformity with the HEW Guidelines.

Conrts in other cirenits are in substantial agreement with this Conrt.
In Kemp o, Beasley. 8 Cir. 1965, 352 F. 2d 14, 18-19, the Conrt said:
*I'lie Conrt agrees that these [HHEW | standards must he hearily relied
upon. .. .. [T]he courts should endeavor to model their standards after
those promulgated by the execntive. They are not bound, however, and
when circumstances dictate. the courts may require something more.
less or different from the ILE.W. guidelines.” (Emphasis added.)
Concurring. Judge Larson observed: “Iowever. that *zomething dif-
ferent’ shonld rarely. if ever be less than what is contemplated by the
H.EW. standards.” 352 F.2d at 25 Smith v, Bowrd of Education of
Jorrilton. s Civ, 1966, 363 F.2d 776 veaflirms that the Guidelines “are
entitled to serious judicial deference”,

Althongh the Conrt of Appeals for the Fonrth Cirenit has not yvet
considerad the effeet of the HEW standards. district conrts in that
cirenit have relied on the guidelines. Sce Kier r. County Nchool Bourd
af Angusta Ceunty, WDV, 1966, 249 F. Snpp. 239: Weight ».
County Sehool Bourd of Greenvile County, F.D.Vu. 1966, 252 F.
Snpp. 378 : Willer . Clurendon County Sehool Distriet Xo. 2, D.S.C..
Civil Aetion No. 8752, Aperil 21, 1966, In 3 iller. one of the most re-
cent of these cases. the comrt said:

The orderly progress of desegregation is best served if school
systeins desegregating under court order are required to meet
the mininmn standards provmigated for systems that desegregate
voluntarily. Without directing absoliute adherence to the “Re-
visel Standards™ guidelines at this junctore. this court will wel-
conie their inclnsion in any new. muended. or snbstitute plan
which may be adopted and submitted. :

In this cirenit, the school problem arises from state action. This
Conrt has not had to deal with nonracially notivated de facto segre-
eation. that is. racial .imbalance resulting fortuitonsly in a school sys-
tern based on a single neighborhood school serving all white and Negro
children in a certain attendance area or neighhorhood. For this cir-
cuit. the ITTEW Guidelines offer. for the first time. the prospect that
the trausition from a de jure segregated dual svsten to a unitary inte-
grated svstein may he earried out effectively. promptly. and in an or-
derly mauer. Scee Appendix B. Rate of Change and Status of De-
segregation.

I1.

We read Title VI as a congressional mamdate for change— hange
in pace and method of enforeing desegregation. The 1964 Nct does
not. disavow court-supervised desegregation. On the contrary. Con-
gress recognized that to the conrts belongs the last word in any case
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or controversy.® But Congress was dissatisfied with the slow progress
nherent in the judicial adversary process.s Congress therefore fash-
ioned a new method of enforcement to be administered not on a ease by
case basis as in the conrts but. gencrall v. by federal agencies operating
on a national scale and having a special competence in their respective
ficlds. Congress looked to these agencies to shoulder the additional en-
forcement hurdens resulting from the shift to high gear in school de-
searegation. )

A. Congress was well aware that it was time for a change. Tn the
decade following Brown. conzt-supervised desegregation made quali-
tative progress: Responsible Southern leaders accepted desegregntion
as a scttled eonstitutional principle.® Qualitatively. the resnlts were
meagre. The statistics speak eloquently. See Appendix B. Rate of
Change and Status of Desegregation. In 1965 the public school dis-
triets in the consolidated cases now before this Court had a school pop-

.

ulation of 155.782 school children. 59.361 of whom were Xegro. Yet un-
der the existing court-approved desegregation plans. only 110 Negro
children in these districts. .019 per cent of the school population. at-
tend former “white™ schools™ In 19635 there was no faculty desegreem-
tion in any of these school distriets: indeed. none of the 30.500 Negro
teachers in Alabama. Lonisiana. and Mississippi served with any of
the 65.100 white teacuers in those states™ In the 1063-64 school year.

HTitle IV, £407, 42 1°.8.C. § 2000 () anthorizing the Attorney General to beine <nit,
ot treeibt of a written complaint, wonll seen: to imply thi< ennclusion. Seetion 409 pre.
serres the picht of individual eitizens 1o e for or abtain relief™ ncainst diserintinazion
i public edueation, MEW Regnlztions provide : =In any ease in which a final order of
®orvenrt of the U"nite? States for the desegrezntion of el seban! or sehonl avstem s
ritteral after submiscion of <uch a plan. <ueh A pin shall b revised ta eonferm to

#l order, ineluding any future modifieation of sueh opder = 4, CIL £ 8030y (o),

3 Qope fone ot 17

FThe Pwderal conrte have been respensible for creat qualitalive adeanees in eivi!
rizhts: the laeck hac heen in qantitative implomertation-—in enabling the- Individaal o

vall iimeelf of thece mreat decivion< Bernhard and Natalle, Detween itfehts< aa-l e,
a7 Genrzetown L. Your, 915, 916 (196511t s the consonsuace of the Jwlzes on the
Iline, s to speak. that one phase in the administration of the law——the e~taltih.
N phace, charaeterinad by nermiscive tokenicm, by a sort of minimaj judiciaf ha?
oy the Tine while the nalitical nroeess A, ax it must, the nmin jol of ~ctalld
" 12 heen elsamd out,” Biekel, Tiee Deeade nf Sehnol Desegreszation, o1
2 (1964), The chanzes of the past decade hiave dlappeinted ¢
I-ut they have been dramatieally sweoping nonetheless, Gollhinz .
cztion-—NRetrospeet and Praspeet, 9 Utah L. Rev, & (1064). *“\What n
of eeuree, i the truly awesome maznitnde of what has vot tn be done.
Caurte. in Conter for the Studv of Democratie Institutinons,
ment 36 (1964), queted in Pollak. Ten Years Mier the Decician, : .
{1264, On the first deeade of desegrezation, see zenerally, Sarratt. The Ol
remation (10 ¢ Lesnl Aspeeis of the Civil Rightx Movement (D b Kine
3 {8en trdile helaw ) .

Total euralinient Negroes vlinitted
e e e —— tn formeziv

White Negro white <chools

Re<comer. Ma ceer e e .l 2,600 5,284
Fairfield, Alq_ . heriea e el 1379 2,15
Jetferson Cote, M\, ... vens 15, 000 15,000
Cadela Parich, La, | 30,60 o467
Bossier farish, Ia, .. ., L0000 T T 1, 1o 1,400
Jacksou Pagisk. Tn L Co00070T 0 T 2518 1,61
Claiborne Parish, I.a 2. 3482

Note: Mlislavit of St John B rrett, Morner. Deparizent of Justioe, wtached to motin te eopealidat-
anel expaedite appeale,

1.8, Dept. of Health, Fdueation. and Welfars, Office of Edueation Reloase, Tabls 3.
Septemher 27, 1965, In the 11 states of the Confederacy there azn- 1900 Negro teachers,
1.8 per cent of all the Negro teachiers in Sonthern schools, assizned to sehanle with biraeial
facultiee, By contrast. in the border statec (Delaw.are, Ketitueky, Marviand, Misxonr,
Okiahom:, and West Virzinta, 51 per eent of the Newro teachiors now teach white stndents,

hidl,
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the elevent states of the Confederacy had 1.17 per cent of their Negro
stidents in schools with white stndents® In 1964-635, nndonbtedly
beeause of the effect of the 1964 Act. the percentage donbled. reaching
2.25. For the 1963-66 school year. this time because HHEW Guidelines,
the percentage reached 6.01 per cent. In 196566 the entire region cu-
compassing the Southern and border states had 10.9 per cent of their
Negro children in sehool with white children : 1.553 biracial school dis-
tricts ont of 3,031 in the Southern and border states were still fully
segregated ; 3,101,043 Negro children in the region attended all-Negro
schools. Despite the impetus of the 1964 Act, the states of Alabama,
Lonisiana, and Mississippi, still had less than one per cent of their
Negro envollment attending schoois with white students.®

The dead haud of the old past and the closed fist of the recent past
acconnt for some of the slow progress. There are other reasons—as
obvions to Congress as to courts. (1) Local loyalties compelled school
officials and elected officials to make a public record of their unwilling-
ness toact. But even school authorities willing to act have moved slowly
becanse of uncertainty as to the scope of their duty to act affirniatively.
This is attributable to (a) a misplaced reliance on the Driggs dictum
that the Constitntion “does not require integration”™ (b) a misnnder-
standimsr of the Brown 77 mandate. desegregate with “due deliberate
speed”™ and (c¢) a mistaken notion that transfers under the Pupil
Placement Laws satisfy desegregation requirements.” (2) Case by case
development of the law is a poor sort of medium for reasonabl ¥ prompt
and uniform desegregation. There are natural limits to effective legal
action. Conrts cannot give advisory opinions. and the disciplined
exercise of the judicial function properly makes conrts reluctant to
move forward in an area of the law bordering the periphery of the
judicial domain. {3) The contempt power is ill-suited to serve as the

> Southern Education Reporting Service, Statistical Summniary, Dec. 1963, clted In U.S.
Comm. on_Civil Rights, Survey of School Desegregation In the Southern and Border
States 1965-66, p. 1.

3 Ibid. ; see footnote 3 : Apprndix B. Rate of Change and Status of Desegregation.

 See Section: IIT A of this opinfon.

= 1n Davis v. Board of School Commissioners of Mobile County. 5 Cir. 1966. 364 F.2d
M. S98, Judge Tuttle, for the Court, sald: “This is the fourth appearance of this case
before this eonrt. This present ppeal. coming as it does from an order of the trial
court entered nearly eighteen nionths ago, on March 31, 1965. points up, among nther
thires, the utter §m racticability of a continued cxercise by the courts of the respon.
#ibility for supervising the manner in which xegregated school systemd break ot of
the poliey of complrte sexremition into_gradual steps of eomplianee =i 1oward comnlete
compliance with the constitutional reqiirements of Iirown v. Board of Education. 347 1.8,
485, 0One of the reasons for the impracticability of this method of overseeing the transitiop:l
stiges of operations of the sehool boardc involved is that. under the Supreme Conrt's
‘deliberate spewd” provisions, it has been the duty of the appellate courts to futerpret and
reinterpret this langemee as time has Rrrown apacee, it now being the twelfth sehnol year
shyee the Kupreme Conrt's decicton.”

# *The pu{)ll assignment acts hare been the rincipal obstacle to desegregation in
the South.” U.S. Comm. on Civil Rizhts, Civil Rights 1N.S.A.—Dnblic Schools, Southern
State< 15. 1962, See Note, The Feing) Courts and Intezration of Sonthern Schools:
Tronbled Status of the Pupil Placeme»t Acts. 62 Coluu. T, Rev. 1448, 147175 (1062) :
Bush v, Orleans Parish School Boawl, 5 C = 1062, 308 F.24 491, Such laws alow fully
screened Negro children. on their application, to transfer to white schools from the
sevregated schools to which the Negroes were initially unconstitutionally  assizgned,
Often. even after ~IX to efght years of no desegrezation, these transfers wore lirnited
to a zrade a year. When this Inw first came before us we freld it to he nnconstitntional,
Lnshe v, Orleans Porish Schonl oard, F.D.La. 1956, 138 P, Supp. 287, afid 242 Bod 156,
cert, den’d 354 U.S. 921 (1957). Later. in a narrowly foenused opinfon, we held shat the
Alabania verslon wns constitutional on ife faer. Shuttlesworth v. Birmdushan Board of
Fducation, N.D.Ala. 195S. 162 F.Supp. 372, afi’™d per eoriam. 338 1.8, 101 (10585, As
Tong ago ax 1959 and 1960 this Conrt dizapproved of such acts as @ reaxonable <tart
toward full eompliance. Gibson v. Board of Public Instruction of Dade County, 272
F.2d 7635 Mannings v. Boarnl of Publie Instenction of Iillshorouh Connty, 277 ¥.54 3 3
See also Bush v. Orleans Parich Sehool Board. 5 Cir. 1961, 508 F.2d 401 : Bvers v,
Jackson Municipal Scparate School Distriet., 5 Cir. 1964, 328 }.20 408 (T 1he entire
publfe knows that in fact [the Lonislana Law] . .. i< being used to maintain segregtion.
. .. It §s not n plan for desegregation nt all.” Bush v. Orleans Parish School Board, 208
F.2d at 499-500.

3.
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chief means of ex:forcing desegregation. Judges naturally shrink fromn
using it against citizens willing to accept the thankless. painful re-
sponsibility of serving on a school board.” (1) School desegregation
plans are often woefully inadequate: they rarely provide necessary
detailed instructions and specific answers to administrative problems.**
And most judges do not have sufficient conipetence—they are not edu-
cators or school administrators—to know the right questions. much less
the right answers, (5) But one reason more than any other has held
back desegregation of public schools on a large scale. This has been the
lack. until 1964, of effective congressional statutory recognition of
school desegregation as the law of the land.® )
“Considerable progress has been made . . . Nevertheless. in the last
decade it has become increasingly clear that progress has been too slow
and that national legislation s required to meet a national need which
becomes ever more obvions.” ** Title VI of the Civil Rights Act of
1964, therefore, was not only appropriate and proper legislation under
the Thirteenth and Fonrteeuth Amendments: it wus necesary to rescue
school desegreaation from the bog in which it had been trapped for
ten years.*®
The Civil Rights Commission, donbtless better able than any other
authority to understand the significance of the Civil Rights Act of
1964, had thisto say about Title VI1:
“This statute heralded a new era in school desegregation . . . Most
significantly . . . Federal power was to be brought to bear in a
manner which promised speedier and more substantial desegrega-
tion than had been achieved through the voluntary efforts of

# Bush v. Orleans Parish School Board is an examp.le. The board was plagued by bundles
of Louisilana statutes aimed at defeating desegregation, There were five extra sessions
of the Lonidana leglsiiture in 1960, After the Sehicol Board had for three years failed
to comply with an order to submit a plan, the district judge wrote one himself. The
trial judge simply said: “Al children [entering New Orleans public &chools , . . may
attend cither the formerly all white public schools nearest their homes, or the formeriy
all Negro public schools nearest their homes. at their option. B. Children niay be trans-
ferred from one school to another, provided such transfers are not based on race™. 204
F.8Supp, 568, 571-72, N

2 For exninple, the order of the nble district judge in Bush. See footunote 41. Judge
Bohanon nunderscored thls point in Dowell v. School Board of Okluhoma City Iublic
Schools, W.D.OKkla, 1965, 244 F. Supp. 971, 976 “The plan submitted to thic Court , . .
f< not a pinn, but a statement ot _policy. School desegregation is a difficult and com.
plicated matter, and. as the record shows, cannot be accomplished by a stiatement of
policy. § Desegregation of public schools in a system as Iarge a« Oklahoma City requires
a definite and positive plan providing definable and ascertainable gonls to he achieved
\l\'lthln a (llg,ﬁnltc time according to a prepared procedure and with responsibilities clearly
designated,

43 Phe Civil Rights Act of 1964 had Its direct genesis in Presldent Kennedy's message
to Congress of June 14, 1963, urging passage of an omnibus civil rights Liw. He noted:
*Iu the continued absence of congressional action, too many state and local offieials as well
as bmsinessmen will remaln nuwilling to accord these rights to all citizens, Sonie loeal
eourts and local merchants may well claim to be nuncertain of the law. while those
merchants who do recognize the justice of the Negro's request (and I belfeve these con-
stitute the great majority of merchants. North and South) will be fearful of being the
first to move, in the face of officinl customer, employee, or competitive pressures, Negroe=,
consequently, can he expected to continne increasingly to sce the vindicatlon of these
righte throngh organized direct action, with all its potentially explo<ive cousequences,
such as we have seen in Birmingham, in Philadelphia, in Jackson. in Boston, in Cam-
bridge, Md., and in many other parts of the country, *In short, the result of continned
Federal leglsintive inaction will he eontinued, if not increased, raclal strife—cansing
the leadership on both sides to pass from the bands of rearonable and responsible men
to the purveyors of hate and violence, endangering the domestic trnn?nﬂm\'. retarding our
nation’s economic and sociol progress and weakening the respect with which the rest of
thie world rezards ns. No American, 1 feel sure, would prefer thig cotirse of tension, dis-
order. and division—and the great majority of our eitizens shnply canuet accept it.” H,
Doe, 124, §§th Cong. 1st Sess. June 20, 1964, Rep. Emanuel Celler, Chairman of the House
Judiciitry Committee, introduced HLR, 7152 embodying the President’s proposals. The
same day Senator Mike Manctield introduced a simnilar bil, 8. 1731, TLR, 7152.8, 1731, as
amended, became the Civil Rights Aet of 1964,

# L Rep. No. 914, 8Sth Cong.. 1st Sess,

4“1t was the Congressionai purpose, in Title VI of the Civi! R.ghts Aet of 1964, to
remove school desegregation efforts from the conrts, where they had boen bozgged down for
more than a decade, Unless the power of the Federal purse 1« more effectively utilized,
resistance to national poliey will continne and, fn fact, will be reinforced.” Report of the
White Tionse Conference “Fo Fulfill These Rights”, June 1-2, 1966, p. 63.
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school boards and district-by-district litigation. . . . During fiseal
year 1964, $176,546,992 was distributed to State and loeal sehool
agencies in the 17 Southern and border States. The passage of the
Elementary and Secondary Education Act of 1965 added an addi-
tional appropriation of $589,946,135 for allocation to the 17
Southern and border States for fiscal year 1966. With funds of
such magnitude at stake. most school systems wounld be placed at
a serious disadvantage by termination of Federal assistance.”
B. The congressional mandate. as embodied in the Act and as carried
out in the JIEW Guidelines, does not confliet with the proper exercise
of the judicial function or with the doctrine of separation of powers.
It does however profoundly affect constructive nse of the judicial func-
tion within the lawful scope of sound judicial discretion. When Con-
gress declares national policy. the duty the two other coordinate
branches owe to the Nation requires that. within the la w, the judiciary
and the executive respeet and carry out that policy. Ilere the Chief
Executive acted promptly to bring about uniform standards for de-
segregation. The judicial branch too should cooperate with Congress
and the executive in making administrative agencies effective instyru-
ments for supervising and enforcing desegregation of public schools.
Justice Harlan ¥. Stone expressed this well :
“Legislatures create administrative agencies with the desire and
expectation that they will perform efliciently the tasks conunitted
to them. That. at least, is one of the contemplated social advantages
to be weighed in resolving doubtful construction. Its aim is 5o ob-
vious as to make unavoidable the conclusion that the function
which courts are called upon to perforny, in carrying into opera-
tion such adininistrative scliemes, is constructive, not destructive,
to make administrative agencies, whenever reasonably possible,
effective instruments for law enforcement. and not to destroy
then.¥
In an analogous situation involving enforcement of the Fair Labor
Standards Act, the Supremne Court has caid, “Good administration of
the Act and good judicial administration alike require that the stand-
ards of public enforcement and those for determiing private rights
shall be at variance only where justified by very good reasons.” Skid-
more v. Swift & Co., 1944, 323 U.S. 134, 65 S. Ct. 161, 89 I.. IEd. 124.
Inan-appeal from the district court’s denial of an injunction to enforce
labor standards under the Act this Court has pointed out :
“ .. this proceeding is only superfically related to a suit in
equity for an injunction to protect interests jeopardized in a pri-
vate controversy. The public interest is jeopardized here. The in-
junctive processes are a means of effecting general compliance
with national policy as expressed by Congress, a public policy

“Rep. U.S. Comm. on Clvil Rights, Survey of School Desegregation in the Sonthern
and Border States—1963-66, p. 2.

# Stone, The Common Law In the United States, 50 Harv, L. Rev. 1, 18 (1036). In a
similar vein, writing for the Court. Justice Stone has sald: L dn construing a statute
~etting up an administrative ageney and providing for Judicial review of its action, eourt
and agency are ot to be resarded ns wholiy indenendent and unrelated instromentalitfes
of justice, each aeting in the perfornmnee of its preseribed statutory duty without regard
to the appropriate function of the other in sectring the plainly indicatcd objects of the
statute. Court and ageney are the means ddopted to attafn the preseribed end, uid <o far as
their duties are defined by the words of the stitnte, those words should be construed so as
to attain that end through coordinated action. Nefther body <hould repeat in this day
the mistake made by the conrts of faw when equity was <trugehng for recognition as an
ameliorating system of justice ; yoither can rightly bee regarded by the other s ant ahen
instruder, to bo tolerated i€ must be, bnt never to be enconraged or afded by the other in the
attainment_of he eommen afn” United Stafes v, Morzan, 1030, 307 U &, 183, 191, 50
S, Ct. 795,700, 83 1.8, 1211,
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jndges too must carry out—actnated by the spirit of the law and
not begrndgingly as if it were a newly imposed fiat of a presidi-
mm. ... Implicit in the defendants’ non-compliance, as we read the
briefs and the record, is a certain nnderlying. not nnnatural. Ac-
tonian distaste for national legislation affecting local activities.
But the Fair Labor Standards Law has been on the books for
twenty-three vears. The Act estdblishes a policy for all of the conn-
try, and for the courts as well as for the ageney required to ad-
minister the law, Mitehell v. Pidcock, 5 Cir. 1962, 299 F. 24 281,
287, 288.

C. We must therefore cooperate with Congress and the Execentive in
enforcing Title VI. The problein is: Are the HEW Guidelines within
the scope of the congressional and execntive policies embodied in the
Civil Rights Act of 1964. We hnld that they are.

The Guidelines do not purport to be a rule or regulation or order.
They constitute a statement of policy nnder section 80.4(¢) of the
HEW Regulations issued after the President approved the regnlations
Deceniber 3,1964. ITEWV is nnder no statutory compulsion to issne snch
statements, It is, however, of mmanifest advantage to school hoards
throughont the conntry and to the general prblic to know the criteria
the Conunissioner uses in determining whether a school meets the re-
quirements for eligibility to receive financial assistance.

The Guidelines have the vices of all administrative policies estab-
lished unilaterally withont a hearing. Becanse of these vices the conts,
as the school boards point ont, have set limits on adininistrative regula-
tions, rnlings, policies. and practices: an agency constrnetion of a
statute cannot make the law : it innst conform to the law and be reason-
able. To some extent the administrative weight of the declarations de-
pends on the place of such declarations in the hierarchy of agency pro-
nonncements extending from regnlations down to general counsel mein-
oranda and inter-office decisions. See Manhattan General Electric
Company ©. Commissioner. 1936, 297 U.S. 129, 56 S. Ct. 397, 80 L. Ed.
528: United States v. Bennett, 5 Cir, 1951.186 F.2d 407: United States
». Wississippi Chemical Corporation. 5 Cir. 1964, 326 F.2d 569; Chat-
tanooga Anto Club v. Commissioner, 6 Cir. 1950, 182 I.2d. 551.

These and similar decisions are not inconsistent with the conrt’s
giving great weight to the ITEW's policy statements on enforcement
of Title V1. Tn Skidmore ». Swift & Co.. 323 U.S. 134, an action was
coummenced in a federal district conrt by employees of Swift & Co.
to recover wages at the overtime rates prescribed by the Fair Labor
Standards Act (52 Stat. 1060. et seq.) for certain services which they
had performed. At issue was whether these services constituted “em-
ployment™ within the meaning of section 7(a) of that act. The district
conrt and this Conrt. on appeal, decided this issne against the plain-
tiffs. The Supreme Court reversed. After acknowledging (323 T.S.
at 137) that che statnte had granted no rule-making power to the
Wage and Tlonr Administrator with respect to the issne at hand
(“[i]nstead. it put this responsibility on the conrts”). the Conrt
referred to an “Interpretative Bulletin” issned by the \dministrator
containing his interpretation of the statutory phrase in question. The
Supreme Conrt said: .

“We consider that the rmlings, interpretations and opinions
of the Administrator nnder this Act, while not controlling upon
the conrts by reason of their anthority, do constitute a body of
experience and informed jndgment to wl.ch conrts and litigants
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nay properly resort for gnidance. The weight of sueh a judgment
in a particular ease will depend upon the thoronghness evident
i its congideration. the validity of its reasoning. its consisteney
with earlier and later pronouncements, and all those factors which
give it power to persuade. if lacking power to control,™
The Supreme Cowrt found that the lower courts had misunderstood
their function vis-a-vis the Interpretative Bulletin and remanded the
case, Sce also. United States v Amevicun T'rueking Association. 1940,
310 U 8. 543, 5495 Goldberg v, Serras, 1 Civ, 1961, 294 F.2d 841, ST,
‘The national importance of the HEW Guidelines. the evident
thoronghness with which these standards were prepared and form-
ulated by edueational authorities, the similarity of the HEW stand-
ards to the standards this Court and the Supreme Comrt have estab-
lished, and the manifest effort of the Office of Education to be faithful
to the congressional objectives of the 1964 Civil Rights Act entitle the
ITEW Guidelines to greater veight by the conrts than run-of-the-mine
policy statements low in the hievarchy of administrative declarations.
Courts therefore shonld cooperate with the congressional-exeeutive
policy in favor of desegregation and again<t aiding segregated schools,
D. Beeause owe approval of a plan establishes eligibility for fodral
sid. one standards <honld not be lower than those of TTRW. Unless
indicial standards are substantially in accord with the Guidelines,
~chool boards previously resistant to desegreeation will resort to the
courts to avoid complying with the minimum standards TTEW promul-
oates for sehools that desegregate voluntarily, As we said in Nivglc fon

7.

“Tf in some distriet couris indicial eniles for approval of a
school desegregation plan are more acveptable to the cormunity
or subtsantially less bhurdensome than ILEIW, quides. sehool
boards may turn to the fedeval conrts as a means of cireumvening
the TV, requirements for financial aid. Instead of a wniform
policy relatively casy to administer, hoth the courts and the
Office of Education would have to struggle with individual school
svetems on ad hoe basis, If judicial standards are lower, reeal.
citrant school hoards in effect will receive a premium for re-
ealeitrance: the more the intransigence, the higger the honus.™
SIS TF.2d at 731,

In Kemp ». Beasley. 8 Cir, 1065, 352 T.24 11, the Conet coneluded :
“TTTEWT] standards must he heavily relied upon. . . . Thevefore,
to the end of promoting a degree of uniformity and disconraging
reluctant school hoards from reaping a benefit from their reluet-
ance the comrts should endeavor to model thetr standards after
those promulgated by the exeentivi.”™ 832 F.2d at 18, 19,

Coneurring, Judge Larson. speaking from his experience as a dis-
trict jndge, pointed ont that school hoards which do not act voluntar-

©The Supreme Court also stated in Skidmore, 323 T8 at 12940+ *“The rnlings of this
Administrator are not reached as a result of hearing adversary proceedings tn wh he
finds faets from evidenes and reaches conelnstons of Yaw from findings of faet, They are
not, of conr<e, contlugive, even in the casex with vhich they directly deal. moeh lose in
those to which they apply onlv by analogy, They do not constitnte an Interpreta” o of the
Aer o patandard 1o fndeing fuetual situations which hinds o distriet CAPTS e e
an authorftative pronouncewent of a bgher court misht do But the Administrto= < noleies
are teade in pnrsuanee of officia)l dutv hased npon more spreeinlized  experfen o apd
broade- investigations and fnformation than §< lihelv 1o come 10 a judee tn a partienir
case Thev do determine the pollev which will gnfde apalicatdons for enforcement b
nijunetion on heh=1f of the Government, Goad administration of the Vet mud guad pdecinl
advconistonfoon ulile vequn e that the standayds of pulidic exforeemeont urd thaee oo Jdeto)
wining jirale l;-n[hh shall be p varinauee onlu whore justiied hy rery gaod riasoy <
danbe is added )

Y120 -T 0
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ily retard the desegregation process to the disadvantage of the in-

divichal's constitntional vights: =Judicial cviteria™, therefore, “shonld

probably be more stringent™ tian HIEW Guidelines:
=\ =chool board which fw’ls ro act vohmtarily forees Negro stu-
dents 1o solicit aid from the rourt. This not only shifts the bnrden
of initiating desegregation, but inevitably means delay in taking
the first step. s Jdudge Gibgen obsgerves. we are not heve con-
cetned with regulating the flow of Federal funds. Our tusk is to
safegnard basie constitutional rights. Thus, onr standards shonld
be directed toward Mill, complete, and final realization of those
rights.” 532 I.2d at 25,

The annonncement in HEW regulations that the Connmissioner
wonld accept. a final school desegregation order as proof of the school's
eligibility for federal aid prompted a number of schools to seek refuae
in the federal conrts, Many of these had not moved an inch toward
desegregation.** In Louisiana alone twenty school hoards obtained
quick decrees providing for desegregation according to plans greatly
at varianee with the Gnidelines. ™

We shall not permit the courts to be nsed to destroy or dilute the of-
fectiveness of the congressional policy expressed in Title VI There is
no honns for footdragging.

I, The experience this Conrt has had in the last ten years argnes
strongly for uniform standards in comt-snpervised desegregation.

The first school case to reach this Conrt after Brown r. Board of
Lducation was Brown r. Rippey. 5 Cir. 1956, 237 F.2d 796. Since then
we have reviewed -1 other school cases. many more than once.® The
distriet conets in this cirenit have considered 125 school eases in the

e toVlewine statement appeared In the Shrevepert Jourmal for July 1, 1965 =Pl
1 ~rhoo! buweds prefer a court order over the volnntavy plan becanse HEW regniations
wor e vz the voluntary plans or complianee agrements demand complete desepregation o
the entire <) stann, inelnding stndents, facalty, staff, luneh workers, bus drivers, and admin.
Irators, whereas the conrt-ordercd plans can be more or less negotinted with the jndye -
This was not news to the Court,

2 Weanay also oxpeet o number of sehool desegregation snits to be filed in Aabams, Phe
shature has enaeted a statute deelaring the Guldelines null and void fu Mabama ana
it ftine schoot offieials sfening any agreement o comply Phe b poovides that  m
arieement or assiurance of complianee with the gnidelines alveady fre offeet “is nnll and void
and shai! hav e no binding eftect,” LB, 446, approved September 2. 1966,

8 The brief of the United States gives the following figares:

1. Case Load

District Conrt of Suprense

Court Appesls Court

Nmber of Cases. . ioviiivrccoenimmaesurenesanananans - 128 42 5
Number of Orders Entered. ..., eectresaces - 513 il 10

- 2. Frequency of Appeals to this Coust

Numhet of C oz With One or More Appeats - e e e 42
Nnvieer of Cases Vith Ty or Mote Appeals. .. C el 21
Numher of Coces With Thiee or More Apbess © 0 _ . L3
Numher of Cases With Fout o More Appeals ., ... .. . e 1
Numbet of Cases Wi h Five or Mote Appeals. .. ... .. ., .. ... R . 2

T Bushiv Ordegns Pavih S hood Bpaed the comdlom? was fded September 5, 1952, Bush's pote grings
tHons throogh theoars areaepatte] as o s 135 Fo<op 3363 indge 1756) wotion for iwave 10 Lie pet).
tion for mand tomsdened, 355 17 S 9R A5, I3 F Supp 337 11056), atl ol 242 F, 20 156 (1957), ecent den’d.
A8 U S, e (18T 05 2d 253, cert ddea’d 356 U S, 069 {19851 163 1 Nupp 701 (0958, ', 208 Bl an
{(1050); 187 . Sepp, £2 Sjudge M), ohon 10 stav dep’d, 368 U8, 893 Oubm, atl'd 365 17 S, 569 (1wl
188 K, Supp 916 (3 padge 19991, motion far stay denfed, 369 10 8 500 (Fre), a4, 365 U8 560 (1961, T °

Supp. 96 (B-jardge 206, MG 365 TR 202 CoGD 190 1 S 871 @G 106, atl’d 367 U7 S, 9K (192,
104 F, Supp In2(3oudg 190, a5, 367 U8 097 (J96DI3ES 172 11 (19,0), 201 I Supp, %W (1962, 205 ¥

Supp, 83 (1ni2), al'd 1 pars apd tev'd fopact 308 K, 20 1ol 10627 230 F. Supp. 500 (1463)
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same period. Reviewing these cases imposes a taxing. time-consnming
Imrden on the conrts not reflected in statistics, An analysis of the cases
shows a wide lack of uniformity in aveas where there'is no good rea-
son for vaviations in the schednle and manner of desegregation.™ In
some cazes there has heen o substantial time-lag hetween this Court's
opinions and their application by the district comts™ In certain
ases—which we consider nnnecessary to cite—there has even been a
manifest variance hetween this Court’s decision and a later district
comt decision. A number of district conrts still mistakenly assnme that
transfers under Pupil Placement Laws—superimposed on nneonstitn-
tional initial assignment—satisfy the requirements of a desegregation
plan. The lack of clear and nniform standards to govern school hoards
has tended to put a preminm on delayiug actions, In sm, the lack of
uniform standards has retarded the development of local respounsibility
for the administration of schools without regard to race or color. What
wis trie of an carlier Athens and an earlier Rome is true today: In
(zeorgin, for example, there shiould not be one Inw for Athens and
another law for Rome. .

Before HIW pnblished its Guidelines, this Cowrt had already estab-
lished gtidelines for school desegregation: to enconrage uniiformity at
the district comt level and to conserve judicial effort at hoth the dis-
trict comrt and appellate level, We did <o by making detailed sng-
gestions to the distriet courts, Lockett o Board of Iducation of M usco-
gee County. 5 Cir, 1964, 342 F.2d 225 Bivens w. Board of Fducation,
Tor Bibh County. 5 Civ, 1965, 242 F2d 2292 Lrmstrong v, Board of
Ldueation of Dirmingham, 5 Cr, 1961, 353 F.2d 472 Daris v, Board
of School Conanissianers of Mobile (County, 5 Civ. 1964, 333 F.2d 533
Ntell ¢, Suvannal-Chatham County Board of [<ducation.  Cir. 1964,
353 K.2d 55 Gaines v Donghlerty County Board of Education, > Cir.
1964, 5534 F.2d 983, In other areas of the law involving reenrrent prob-
lems of regional or national interest, this Court has also found guide-
lines advantageous. In Uwited States v, Ward, 5 Cirv. 1965, 347 1.2d
o and Cuited States v, Polwer, 5 Civ, 1966, 356 F.2d 951, snits to
enjoin registrars of voters from diseriminating against Negroes, we
attached ktentieal proposed deerees for the gmidance of distviet conrts.
See also Seott oo Waller, 5 Civ, 1966, 358 [0.2d 561, one of a series of
caseson the exelusion of Negroes from juries.

I We summarize the Conrt’s poliey as one of enconraging the
maximmm legally permissible correlation between judicial standards
for school desegregation and HEW Guidlines. This policy may be
applied without federal conrts” abdicating their proper judicial fune-
tion. The policy complies with the Snpreme Conrt'’s inereasing em-

# O the o conrt-anpro e feedom of chofee plans i this eireuft, 44 do not desegregate all grasd < b 1967;
W8 0] to provide spe tie, nontaciad erttetia far denybie chotces T fall to provide any <tart tow.ard frnlty
desegiegation, anly 22 provete for ramd s 1o take comses ot ofherwive available; only ¢ inelude the Segle-
ton (ransfer rule

8 Seefortiote 39,

~In Ward the Court said: “{GJood administration suggests that the proposed decroe
be indieated by oan Appendin, not bhecause of any apprehension that the conseientions
Distriet Jindge waould not fafthfully fwpose every cairdition <o olnjously impied, Lat
rather beentise of fietors hearing npon administrat’ mr ftself, It Is not possiide, or even
desirable, of coitrse to achieve abcolnte uniformity, But in Ons over growing elise of ciases
whieh have thely genesis in nne nstitutional Liek of nniformity ss botWeen rioes, conrts
witkRin this single eirenft <honkl achieve a relatlve uniformity without further dajay,*
B340 1 20 at S5,
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phasis on more speed and less deliberation in school desegregation.” It
1$ consistent, with the judiciary’s duty to the Nation to cooperate with
the two other coordinate hranches of government in earrving ont the
national policy expressed in the Civil Rights Act of 1964,

111

~ The defendants contend that the Guidelines vequire integration. not
just desegregation : that school hoards have no :li‘irmnti\'o duty to in-
tegrate. They sav that in this respect the Guidelines are confrary to
the provisions of the Civil Rights Act of 1964 and to constitutional
intent expressed in the et. 7his arqument rests on nothing that the
U nited States Nupreme Court held or said in Brown or in any other
case, Tt vosts on two glosses on J2rown : the opinions in Briggs v [oliot?.
1. D.S.C 1955, 132 1. Sapp, 776 and Bell e, Seiool City of Gary. N. 1.
Ind, 1963, 213 F. Supp. 519, at"d. 7 Cir, 1963, 324 1°.2d 209, Brigys.
decided only six weeks after Browa 11, is one of the eavliest cases in
this Seld of Jaw. The portion of the opinion most quoted is pure
dictum, Zriggs did not paraphrase the law as the Supreme Court
stated it is Browen or as the law nmst be stated today in the light of
Aarvor v, Cooper. Rogers e, Panl and Biadley v, Schaol Bomed. These
and other decisions compel states in this civenit to take aflivmative
action to reorganize their school gsystems hy integrating the students,
faculties, facilities. and activities. s for Bell. it is inapplicable to
eases in this civenit, all of which involve formerly de jure segreaated
schools, Althongh the legisizove history of the suatute shows that the
floor managers for the Aet and other members of the Senate and
House cited and quoted these two opinions they did so within the con.
text of the problem of de facto regregation, A study of the Guidelines
shows that the TTIEW standards ave witl:in the rationale of Zro: and
the congressional objeetives of the Aet.

A. Brigas. an action to desegregate the public schools in Clarendon
County. Sonth Carolina, was one of the school cases consolidated with
Browa v, Board of IEducation of Topela. Kansas. On vemand. a dis-
tingnizhed conrt ( Parkerand Dobie, Cirenit Judges, and Tinnnerman,
District Judge) felt that it was important to =“point ont_exactly what
the Supreme Court has decided and what it has not decided.” The
Court =aid :

“It has not decided that the federal cowrts are to take over or
regulate the public schools of the states. Tt has not decided that
the states must mix persons of different vaces in the schools or
mnet require them to attend sehools or mst deprive them of the
right of choosing the schools they attend. What it has decided.
and all that it has deeided, is that a state may not deny to any
person on accomnt of yace the vight to attend any school that it
maintains., . . - 7'he Coustitution. in ather words. does nal yequire
integration, 1t merely forbids seqregation.” 132 T, Supp. at 777,

B e s et entirety toan mazeh detiheration and not enongh sueed I enforeine the
constitntional riehts which we held in Bre Biard of Feledtion had been denfcd
Peinee K 1 nty Negeo ehfldren” hool Board of Preinee Td-ard
County, 1004 SU21%, 2240, 88 8, Ot 1. See olae Rogers v, Panl
and Bed? N [ AR R A S 2 I A
Ld2d 187 =Rrearn ueveor conteaslated that the concept of “dleiberde steed” wonld
ot 1 aanes indefinite delay in elimioation of racial hareices in schoots . (Golidberz 1)
Wat.an v City of Memphis, 1963, 373 UK, O 0, 83 N, Ct. 1214, 12217, 10 1, Kd.2d 520,

Ot
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Ten yvears later Clarendon Connty schools were still totally seare.
gated

This Conrt and other congts. gratuitonsly for the most part. have
aften paraphrased or quoted with approval the Briggs dictnm® It is
not snrprising. therefore. that Briggs prompted Pupil Placement
Laws. the most effeetive technique for perpetnating school segregation.
And it is not surprising that school oflicials—the 22 riggs dictum dinned
into their ears for a decade—have not now faced up to faenlty integra-
tion. However, as this Comrt’s experience in handling school eases
inereased. the Comrt beeame aware of the frustrating effects of Beigys.
In Ningleton 1 we veferved to the dictinn as “inconsistent with Brovwn
[11] and the later development of decisional and statntory law in
the area of eivil rights,” 348 1°2d at T30 w5, In Singleton 11 we cealied
it an “oversimplified™ constrnction of Zrown /. We added: “The
Constitution forbids inconstitntional state action in the form of seg-
roeated facilities. inelnding segregated publie schools, School author-

. -P = . . . . .
ities. therefore. ave under the constitutional compulsion of furnizhing

n single, inteerated school svstem,” 355 1.2d at 369, Other federal
comts have disapproved of the Briggs dictnm.®

—n.

» Nee Brunsest v Roard of “Trastees of Sehool Distriet Noo 1, 4
Santhern FEanention Reparting Servies, Statistleal Sommary. N
2o 1Mfth Clrenft enses jare: Borders vo Rippy. 1050, 247 ad 2
Rippy. 1060, 285 L2043, 480 Lockett v, Board of Bdueation of Muse
D, e ) Avery v, Wiebhita Falls Independent Schaol Distric
137 8ol v Savamah-Chatham County Board of Fdueation, 1964, 8338 100 &
Reon, 1061, 208 20 40N ef, Colien v, ublle Honsing Admindstration,  Das,
K ypublie hansii) @ ity of Montgomery v Gilmore, 1860, UTT IR0 i cennlie
Jutrhst o ot st of enses i other elrenfts see footnetes 10 and 11 b Blocker v, Loard
DU a0 M1 Breesat PLIEN Y 1061 w2610 Sapp fas, e e Rlockor Sudze Zanit
notes Ut “the conshuction gl ws continmng sustewane  Grouzh oo process Iy which
. sase relies upon nt preceding one it wounld appear that the altinte and solltary
et fu Briges v K Hott 220 1, Nonh, ot M,
21T 120 2as, the Conrt reversed the fndgment of the
and direeted the entry of o fndiment enjoining
athen af the taees fn mn schoot o ey thelr subey
At order enjoining the defendants *from

Cir, 1962, 311 B2d 107
s 164, p 36
L, 2715 Boston v

v Contity, D Clr,
r2d

-
e oo

o In this ot s
11 Borders v, Rippy. 5 Cle, 1057,
Aistrier canrt dismis<ing the conplal
the defendants "Moo vequiving seprex
visfon, One remand, the district conrt entersd
requinite or permifting segregation of the r in apy sehond uuder thefr sopervisjon™,
On the second appeal, i Rippy v. Borders, 5 Cle, 1957, 250 1524 690, 602, the Conrt
weznin reversed the distriet conet, stating AW Jutve empliasized the words ser permitting
sereqation of the paces” I the Cstriet court's order heciiiee that expressfon mizh hadieate
4 serfans misconeeption af the  pplicable linw cunl of the mandate of this Cenrt, Our
wandate (fouthote b, anprad ad geelh cmefally Hmfted so st direet the etes of . bz
ent restraining and enjolning the defendants foam yequiring sogecqation u{ the rares in
v ~ehool under their superviston’ (emphasis suppliedy, Likewise fn ovr opdnton, we hd
e antt that Is only cecielly diseriminatory rezregation in the publie schoals which
orhidden by (he Conxtitution.”

An Remp v Beasley the Blzhth Cirealt remat
falloned or adanted by thls Chenit and §s lopi
eard of { Manhasset, £ DN Y, 10
on Boigys, o that en hich coieertmd segvesat]
ol~erved that even wh Brgys dermn has <
i stale of diminishing foree §roet
tite CHY of Charlottesville, 3§ Chr 109062,
ad McCoy v Greensbore City Board of 12 et
enft, reversing st dbvarict conrt's approvid of a roluy -3
platt s arpeproved by the camrt bedow be nat drastieally maod}
eltldrett of Delvaare will e degprivied of edoeation in hleqratod sehanls,
thitt the Sapmeme Court hax unqualipcdty dodared nteqeation T I thai
vight © (Pmphasis added © Beaes v Vunds 5CEe 1860, 281 520 388G, G et dentd
et U S 0303 In Svans v, Dnnfe, ony thtee sehoe] distrlets were fuvolved, Nevertheless, the
coatt vequived the distriet pudize to ovder the State VPaard of Dduentfon and the State
Superintendent of Delaw.aie to prepare *a plan which Wil provide for the infeavatiog - all
gindes of the publie school sy stent of Delnware.™ shventnally”, Jdadge Biges sald, ta
wholly Intezrated school systein will bee effected for Delaware whollv integrated In the
cense that all sehoo!l ehfldien whether white or Negro, . . . will attend seltools withoent
ree el o = 1ee G volor SomeCales 2 coRret's aetion inorezard ta the schad boarad™s afs
i v enive iy las spohett lowehor thau Brigp’ wards fu Pvans v Bueluan e Del
tae, 2at FoSapp, N2 adtbeszh Gee saaemt citest K aud o~ rted choet the 1onr-
te i Anendment @ es ot conteingd e con pebiiog actoen: aher s o0 [ HiH
then Jrevent States trom applying  their Livs wnequ s, e vantt e ocam-
1! the ctooaet Cthe Coprt fousd thet the Nexro sehoo! elnldees who
wished tos Fortanl ~ehaots wore attending an 1-Nog=o seheol, with s oil-Nesro
Ithee area. On those bare facts, the Conrt fonud = ~The

0

Red s The fetem e Bogya s tet been
1y fueonaistent with Brown ™ Blogher v
DGt Sppyp 20N, pithes a frontal attack
1 ehitractoriad g de jurd, Sudie Zavint
anfigly been adopted, =T appears to be
e efting DIard ¢ Nelao! Beoredoof
4 $ U8

ST MR,
he Phted Cles
1 Briggs : if the
e poaf e Newtro
lespite the et
caiatitutionul

o
faeutty, sarroundod by white an re o
Bogadd as promnlzitor of the pden and the State Board of Ldueation s the party having
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The Iriggs dictnm may he explained as a facet of the Fourth Cir-
cnit’s now abandoned view that Fonrteenth Amendment rights are
exclusively individual rights and in school eases are to be asserted in-
dividually after cacl plaintiff has exhansted state administeative ren.
edies™ The Conrt disallowed class snits heeanse Negro students
who had not asked for transfers to white schools had not individually
exhansted their remedies and were therefore not similarly situated
with the pleintiffs. Thus in Carson o, Warliols 4 Cir., 1956, 238 I, 2d
24 Indge John Pavker, for the Conrt, stated :

“There is no question as to the right of these [Yegro) schaol
children. . .. They are to be admitted, however, as mdividuals,
not as a class or group: and it is as individuals that their rights
nnder the Constitution are asserted. . . ['The | school hoard mnst
*mss upon individual applications made individually to the
ward, .., 238 F.ad at 729,
In Corington v. Edwards. 4 Cir, 1959, 264 1.2 780, 783, the comt
Dinmented that “the Connty board has taken no steps to put an end to
the planned segregation”but still held for the Im:m' for failure of the
plaintifis to exhanst their remedies and for filing: the suit as a class
action. In a later opinion in this case, sub.nom. Jeffers o, Whitley, 309
F.2d 621, the Conrt. fonnd that the plaintiffs had failed to establish
that they were “denied any constitutional right hecanse of their race or
color™, "Ihe conrt observed,
“It can fairly be said that what the children and their parents
are still seeking is only a desegregation of the Conwell Connty
School System rather than a protection of their own rights. . ,

The Fourth Civenit abandoned this view in treen . Sehool Board
of the City of Roanoice. 4 Ciy. 1962, 304 F.2d 118, holding that since
administrative remedies need not e exhansted. o class suit is proper,
“[It] would be almost a ernel joke to say that administrative remedies
must be exhanstod when it is known that such exhanstion of remedies
will not terminate the pattern of a racial assignment.” Jackson o
Sehool Baard af City of Lynehburg, W.D.Va, 1962, 201 F. Supp. 620,
MeNeese o, Dodrd of Fdueation for Schoal District 187, 1963, 373 U.S.
G6S, S5 5.0t 183, 10 LFd2d 622, pat bevond debate the need to ex-
hanst remedies and the right of Negro stidents to file a class action.
See also rwsteany o, Bonid of Edacation of the Cityof IDivminghan,
5 Cir, 1963, 325 F2d 3335, cort, denied subaow. Gbhson o, Marris. 070
178,905 (19G1).

In the sense that an individual pmpil's right under the equal protec-
tions clarse is a “personal and present” right not to he diseriminated
against by being segvegated e the dictnm is a clicls. The Fourteenth

the nltinmite responsibidity for administering a nondiseiimtnatory system of pnldbe edia-
tion shonld Lave the iial burden of ceming torwitrd xinee o proaumpliun of unconstitu.
tionality aricex amder this <ot of facts, 207 F.osSupp, at o0, (I.II.PII:I\{- addedy The frers
were “highly probative™ of Intention) 1 diserfmination and the evidence of Intent
rexted karzely with she Board, The Boxged evme forward and <howed it it plan wis based
on sticl nentral factors as the safety of the children, faellithes, location, and aceess rogds,
I'he court, however, held that the Board did not rebint the presumption be showing that
the plan coald be justificd as raclonal nd nonaisetindnatory The alwlouds ~ophilsticnted
trial fundige Cecrved, CIn effect, comgae! i asking the States e Intentionally gerrym mder
«’H’nlrh-é\:'\\hh-h may be rationale when viewed by aceeptable, nondiseriminatory criterin®™,
d. at 80,

N U ¥ Comm, on Chi REshts, CIvR Rights U.S.A = Publle Sehools, Sonthorn States

2

Qanae)

whidh o

* For examplees =, | | the essence of the constitmiional right is that It i 2 personal
one, .t the dividual who I~ entltled to the equal protecelon of the laws, and if
he I denbed W g coniwan earrler, acthig n the waiter nnder the anhority of 2 ~tate
v, saetBy e coaven, mes In the conrse of his Jonrney which uaader snbstantially the
s efrcnisiatices i fornishel to another et eler, e may properly complain that his
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Amendment provides, “nor shall any state . . . deny to any person
within its jurisdiction the equal protection of the laws”, "The ({i«-tlnn
mey alzo he defensible, if the Z2riggs conrt uxed the term “integration”
to mean an absohite command at all costs that each and every Negio
child attend a racially balaneed school.™ But what is wrong about the
dictuny is more important than what is vight abont i1, What is wrong
abont 22¢iygs is that it drains ont of Z2rown that decision s significance
a% a1 elass action to seenre equal edneational opportunities for Negroes
Iy compelling the states to reorganize their public school systems. Al
four of the oviginal Nehool Segreg ation cases were class actions and
described as such inthe opinions, 347 U.S, at 455,

We do not minihize the importance of the Fourteenth Amend-
ment rights of an individual. bt theve was more at izne in Drown
than the controversy between certain schools and certain children,
P riggs overlooks the fact that Negres colleetively arve harmed when
the state, by law or custom, operates segregated schools or a school
system with uncorrected offects of segregation.

Denial of aceess to the dominant eulture, lack of opportunity in any
meaningful way to participate in political and other public activities,
the stigima of apartheid condemned in the Thirteenth Amendment are
concomitants of the dual edueational system, "T'he unmalleable fact
transcending i importance the harm to individual Negro children
is that the separate school system was an integral clement in the
Southern State's general program to vestrict Negroes as a class from
participation in the life u[lllu- community, the affairs of the State. and

conntitutiond privilege has been Invaded”, MeCabe v. Atchlson, P& S Ry, 1014, 205
.8, 101, 161 a2, 85 8.C1 64, a8 L 168, The tegiNlatlve history of the 14th Admendmont
provides no fnformation on this point., See Feank and Muuro, The Originnd aderstanding
of l-!«‘u:nl Protevtlon of the Jaws, o0 Colum, 1, Bev, 131 (19500 3 Bickel, "The Orleinnl Under:
standing and the Segregation Declabon, 63 Harv. flev, 1 (195533, Bat the dersonal nature
of the plght to be free from diserimluation was deviared In order ta make the exiztente of
sieh rhgitt Independent of 1he mumber of other metivers of the xame raeind grogp whe were
vieting -l by the diserSpination, . ., Hartnan, e Rigbt 1o Equal Pdaeational Opportu.
nithes as o Personal and Present Right, O Wayne L, Rev. 424, 427 anes),

S What s neant by the statement of o duty to integrate™ §s that 2 sehool bonrd “iloes
wet hutve to completely alter bonmlaries and to fnare that every sehool distriet s mixed,
evert thatgh some stndents Wil have i grent distanee to genvel L. (13} ven though the
stte In nod required to integeate Dol every sehood and el thiz does tiot mesn that
the stnte maz not have certain responsibilitios to children of a minority 1ace while whi.
cating them, the falinee to perform whieh may_be unconstitntlonal”, Sedter, Selwol Seeree
gatlon i the North and Went ; Lega) Axpects, T 8L Lonls 5L 228, 251 (1903). See also
the disenssdan of Barksdale v, Springgield Schenl Comm,, at 65-07, infra.

23 ftnke 20 Fed, R Cle 18, hefore the recent amendinents, Wi prelear s o whethe
a favorable decree applies to members of the dass who do not jeln In the sait Com
i Moore Federal Practiee 2484 2d B with Chafee. Same sroblems In Lquity 100 -
(1050), 1y dealing with [egregationd ensex, conrts bave largely disregardind Moore’s
asedications, and it e ndleated that an Injusetion would run to the henetit ot sl
tees.” Develapments §n the Law—=Multparty Litigadon in the 1ederal Conrts, T1 Marpe,
1. Rev, 874, 038 (1008, Clting Brown (1, 349 .8, at 300 201 dletum; Browen ], 347 1.8
: (letunny @ Orleans Paiah Sehool Board v, Badi, 5 Cir, 1957, 242 18,24 156, 167 68

Lrowder v, Gualde, MDD, Ma, 1956, 142 1° Sapp, 707, 711, TH, aft d per enrinnm.
ter v, Bogrd of Tristees of Unlversity of North Carolina, M )
L 100 ) S L il pee enriam, 3200 17,8, 9789 (1046),

“Viglations of the Fonrteentlt Amendment sre of course violations of Bdividual or
persorzd rights, It where they are committad o, L generally beediise of riaes, they are no
Jean entitled to be made the subjeet of elirs actions and ehiss adfuadleations nader tnle
22, ., . than ave other ~everal rizht " Ransas Clty v, Whllams, N Cir, 1903, 205 ¥F,20 47, 52,
cert, denied 6 UK, 1 ). Nee also Holmes v, Clty of Atlanta, XD Ga, 14364, 12
1. Supp, 200, afrd 2 a3, Jwlgment vacated and rematuled for a braader decres
t conformity with M W City of Baltimore v, Dawson, 350 U8, 077 (1955) ¢ Jetfers
< Whitley, 3 Cle 1962, 308 Foal 621 Brumson v, Bourl of ‘Prustees of School Distrlet
No .4 Cir, 1962, 311 1220 107, ref, denied 573 U8, 433 (1963).
ton comment. The Class Aetion Device In Antisegresation Cases, 20 U, Chi. I, Pev, 577

T Comment, Multlparty Litigation In the Federal Conrts, 71 linrv L. Rev.

)
(RN

N, I Rew 11, 108486 (1956) ¢ Class Actlons—A Stidy of Gronp Interest Litheation,
1 Race Bl Rep, 991 (105 Meador, ‘The Constltution and the Asshaunent of I'nplls 10
Publle Schonls, 453 Va, L Rev. 317, 5213 (18410,

5 1y, With .\l: Dellberate Speed™—\ Stady of School Desegregation, 1
1,
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the nminstream of American life: Negroes wmst keep their place.s

“ISJegregation is ngroup phenomenog. Although' the effects of
diserimination are felt by cach memher of the groupany diserimina-
iy practice is divected against the sroup as 1 it and agrainst in-
dividuals only as their conmection with tllu' group involves the anti-
group sanction, . ., | As] a group-wrong , ., the mode of redress
must be group-wide to be adequate,” Adequate redress tiwrefore
calls for lllll(‘lll more than allowing a few Negro children to attend
formerly white schools: it calls for liquidation of the state’s svsten
of de jure zchwoal segrregation and the organized nndoing of the effects
of past segregmation, "Th-.\'uml [ ehilds] personal vight Junder the
Fourteenth Amendment] however, or perhaps ax an aspecet of it, the
lower federnl courts seom to e recomizing a vight in Negro school
children, enforecable at least Iy a eluss netion. fo hare the xehoal xyx-
tam alminixtered free of an en Joreed policy of seqregretion irrespective
of whether-any colored- pupil has been denied sdwission to any
particular school on the ground of his race,™ %

It is undonbtedly teue that the intangible inndequacies of a sepeve-
sated education havm the individual, It the Supreme Court trented
these inndequacies as inlierent attvibmtes which prevail universally,
Forexample, the Conrt said:

[ Education] is the very foundation of wood citizenship, Today
it is a principal instsument in awakening the ehild to cultiral
zolues. m prepaving him for later professional training, and in
helping him to ad just normally to his envivoument. Tu these da VS,
it.is donbt ful that uny child may » axorably he expected to sueeond
i he is denied the opportunity of an edueation, Such an oppor-
tunity wheve the state has nndertaken to provide it, is a right
which must be made available to all on aqual terms 347 TS, at 405,
(Lmphagis sdded.) .
Againdnaeritiend passagre : .
"Fo coparate |'«-I|illdrcu'l from athers of similar age nud qualifici-
tions colely becanse of their race generates a feeling of inferiority
as to theiv stutus in the comminity that may affeet their hearts
and wind ina way unlikely ever fo be undoho, 347 TS, at 494,
With this predicate it is not surprising that. Zrown 1/, 2 year aftor

S1n Unlted States v, Loubsiana, KD, La. 1068, 225 F, Supp. A58, afrd 2R0 1.8, 145,
the sonrt traced the history of voting In Louisinna 1o show that the blick endex, the
geandfather elanse, the white primary, Hteenes toste, nid other doviees were nll members
of oveeming’ e endiess seples desdziind o Dar aeeess o Negroes tothe domimnt emltupe apd
to politieal pawer, The same sitnation exisz With regard to denjal of oqual eduneational
anportunitles,  Sacalled froedom of ehafee plans. wx thux {ur ntilized, tollow yapil
Vlacement  Liws, which followed the sSreparate nteequal” dodge In° the eduent onn!
seples af ddevieos 1o limlt aeeess of Neogroes to the potity,

“Note 20010 O, L, Rev, 577 [RHIOA N .

y "’\ wr, "'WK“.!“ :-)-ulmlo-: and the Asdgnment of Pupllx (o Pablle Sehnals, 45 Vo,
wh Toadd 11an),

S Myosen the wuanimons conrt, thronsh Chiof Dusthiee Warren olted the 8 1ehter
Honse Cnvos 18972 Q2 1R, (10 Wall,) 26, 71 in which the Court sated: . . ope e
puridese fonnd in fadl of these et LS 1S R S ST O TSN RY LPNTR eie ) DU LR
ont whiteh nane of theins wonbd higve beeyn oven shzzzestod $wae st the fresdam of the save
rdec the seenelty and fiem estallixlonent of that frecdem
utitde freeman and otizen from the « mressions of thos
Mhmited domaly ovor M It f< tene that anly the )iy
toens the newrs by speaking of his ealor and Dls sler,
of the other aptledes was Asdressed ta the pefev apes of [LY)
remesdy thom s thn feontle” The Conrt ale anated the folloytng
o Wast Vipwlnty, IQTI, 100 N8 2an noT “The words of the sy
Meesaaree Implieatfon of a poxitive hopinite, or rlzht lusble to the cnlorad
Prec—the Vaht ta o etaptha front unfriendly testlatior st then dfslnetively as
eolore V2 axomntien feom ool dhseriminations, huplvipe fnferlority in civil soejoty, lessopa
e e senpioe of (hats eniavment 0f the rhehts Whind; (ihers ondnr awd Mseriminadous
wWhich are ctape tawaixg rednetne them to the conditfan of 2 sibjeet rpee®

el the peratestjon of the ey
wWha had’ former!v overelsed ni.
Bth Aersdwont, §n terms, men.
! ar true that e h
DR 1Tt SENTD VU P
s from Steander
vt L eoialp

“\
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Browa I was decided. going beyoud recogmition of the *perscoal”
right in the individual phintiils, fashioned 2 remedy appropriate for
the ciass. The Counrt imposed on the states the duty of furnishing an
integrated school system, that is, the duty »f “effectuat{ing] a transi-
tion to a racially nondiscriminatory schooi eystem.t % (Emphasis
added.) I addition. Browa. 11 subordinated the “present” right in
the individual plaintitfs to the right of Negroes as a class to a unitary,
nontacial system—some time in the futures

The central vice in a formerly de jure segregated public school
system is apartheid by dual zoning: in the past by law, the use of
one set. of attendance zones for white children and another for Negro
children. and the compulsory initial assiznment of a Neero to the
Negro school in his zone. Dual zoning persists in the continning oper-
ation of Negro school identificd as Negro}historically and beeanse
the faculty and students are Negroes, Aceeptance of an individual’s
application for transfer, therefore. may satisfy that particular in-
dividual: it will not satisfy the class. The elass is all Negro children in
a school district attending. by definition. inherently wnequal schools
and wearing the badge of slavery separation displavs. Relief to the
class requires school boards to desegregate the school from which a
transferee comes as well as the school to which he zoes. It requires
conversion of the dual zonse into a single system. Faculties. facilities,
and activities as well as student bodies must be integrated. No matter
what view is taken of the rationale in Zrown 1. Rrown 1] envisioe]
the remedy following the wrong. the states correeting its diserimina-
tion minst Negroes as a class, threngh separate schools. by initinting
and operating a unitary integrated school system. The gradunal tran-
sition the Supreme: Court anthorized was to allow the states time to
solve the administrative problems inherent in thut change-over. Yo
deluy would luree heen necessary if the right .at issue in Brown hasd
been only the riyht of individual Negro plaintiffs to wdmission to o
white schaol. Maveorer. the deluy of vie yrar iy deciding Brown 11
und the gradual remedy Brown 1T fushioned cun he austified only on
the qrmoud that the “peysonal and present™ pight of the indiridual
plsintiffs must yield to the overcding right of Nearoes as a cluss fo
w completely inteqreqated publie edwration,

Althongh psychological harm and lick of educational opportimities
to Negroes may exist whether cansed by de facto or de jure segeresation,

= [Tlhe vourts will require that the drfendant< ntake a prompt and reasonable start
toward fall eompllance with nur May 17. 1954, rulinz, Oner such a start has been ninle,
the courts may find that additional time Is neces<ary to earry ont t o rillng in an
effeetive manner. . .. To that end the conrts sy entisiler problems related to administra.
tIan, arisinz from the physical conditln of the scliont plant, the sehonl transportatien
S stom personpel, roviGan of oyl SHPIer RS B Sl s fito eapmteer »airs e
achfeve o system of determining adinission to the nnbli, schinols on a nonraelal basis,
il revision of loeal Iaws and regnlations swhich may he neeessary In solving the foregoing
problems,” Rreown v, Roard of Fedueation, 319 1°.8, 201 20601, (Emphasis ndded,)

™= I it i the Negro population a< a wminority sronp which ix entithnd to attend sehile
fasilithed, then the ohjeetive . of anv correetive plan wonll he te hring abont eomulete
intogrution of all Negre chiblren iy pablic editeation,” Hartman, The jizht to Kqual
Iotveatinnm] Onportintitios ie g Dercona) sl Provent Richt, @ Waene 1, v, 3, 18

2D Of Creopbiore Baer Yobatione = iyt Orans trtorests in the Ty 870 teonrs 1, Rev

S5, 506 (1959), There wonld he no necesenry confliet botween the fndividuals “ser<onal
and prosent™ rleht and the elacs rizht §f the 1rawn, Cooner v, Aaron, Bradiey, and Rosers
v. 'anl decisions were read as recozulzing the immoediate right of any Nezro plintiff to
tetnsfer to o white schonl, over and ahove the <tate's Tty to reorganize tiv <ohonl <ystens,
Thus in Wntson v, Clity of Mempe °3, 30 I°8 Gu6 G55, QUSRI F, 10 00 »
the Sunreme Court «tated thai the rieh re asserted in thit erce are, Yike ol el =i-hie,
pre<ent richits . swarrunts for the here and now and. nnless there ix an overwhelmingly
ecampellites reason they are to he promptly foadfitle?,”
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a state poitey of apartheid aggravates the harn Thus, Chiel Justice
Warren quoted with approval the inding of the district court in the
Rupvax case: ~The impact [of the detrimeutal effect of segregtion
upon Nearo children] is greater when it has the sanction of the law;
for the policy of separating the mee is usnzaily interpreted as dohoting
the inferiority of the Negro group. \ sense of inferiority atfects the
niotivation of a child to learn. Scgregation with the sanction of law,
therefore, has a tendeney to [retard ) the educational and mental devel-
oputent of Negro children and to deprive them of some of the beniits
they would receive in o racidl[ly} integrated sc-hool system.” (Lin-
phasis added.) Brosen 1. 347 TS, at 49, The State, therefore, should
he nnder a duty to take whatever corrective action is necessary to nndo
the Iasm it created and fostered.™ “State aunthorities were thus duty
hound to devote every effort towavd initinting desegregation aud bring-
ing abont the elintination of racial diserimination in the public school
system.” (Emphasis added.) Cooper . taron, 558 U8 at 7. Some may
doubt, whether tolerance of de facto seereration is an yinsubtle form of
state action. There can be no doulit as to the mature and effect of segre-
mition that came into heing and persists beeanse of state action as part
of the longstanding pattern to narrow the aceess of Negroes to pelitical
powerand tothe life of the cominunity.

In a school system the persons capable of giving class relief are of
course its administrators. It is they who are under the aflirmative duty
to ta’e corrective action towmrd the goal of one integrated system. As
Judges Sobeloff and Bell =aid in Bewefloy v Sehool Bonrd of the City
of I2ichmond. | Cir, 1963, 315 F2d 2107122

. .. the initintive in achicring descqreqetion of the publie
schools must come from the school anthorities, . . . Affirmatice
wetion measis more thei telling those who hure long heew deprived
of frecdom of cducationnl opportunity. Yo vouw hare a ihoice.”
L Tt is now 19465 and high tine for the court to insist that good
faith comphianee reqarives administrators of schools to proceed
actively with #heir nontransferable duty to mdo the segregation
which both hy action and inzetion haz been persistently perpet-
nated. { mphasis added.) ’
In Northkeross v, Board of Education of Hie City of Mem phis. 6 Cir.
1662, 202 F.2d 818, the defendants ascerted. as the defendants assert
here. that continued segremition = “vohmtary oa the part of Negro
pupiis md pavents becanse they do nat avail themselves of the transfer
provisions.”™ The Conrt held: ~The Pupil Assignment Taw . . . will
not serve as a plan to convert a birncial system iuto a nonvacial
svstem . . . Negro children eannot be required to apply for that to
which they are entitled as a wmatter of vight. . . . The buvden rests
with the sehool authorities to initinte dexeqregation . . . [ The Boart)

= *udeert, the reanirenm-nt of atlivscitive actioy Hes gt the vory benrt of Brown @ sevep.
et spnbert Bl G alintilen raeial eriterin sml aflinnntively rearcenize sehood attembines
8 ulitle Sehonle s The Constitutionn! Coneepirs, TS
-, bnor anl Gesnle, iz o Tutezeatee aldle
Settenin? Nom tdiclal Respmees s 12 Statae, 36 Bost, UL, 10ev, 45, -2 e TH86G), St
supuert of geseegatel] celinols (lhirsh ihy aregngenesst, peonurTement Nttoele, or Broperty
entine? b coprieetd Gt the saal proteetion cltse.” Conper v. Agron, 1058, 2SS 178, 1, 1,
TSR o 180T, 3 LERN R, o Most of the m=ior decisions of the Warren Conrt unde-
thee eanatl protectiog elaise impvxe afliznatis o oblizations spen the states, Barlier eaoes
stietnipdor 1 eenetitgtionat elajar wepe tepleslle maneletes directing the sovernnent fo
pefesln from o partlenlar form of reznbttion, Now e empliasie i upon measnres the states
prite b ook fr o eorrving oor thele sepiyities pat efepes they mnst $ale feven] o offset dis.
al it e ot of theis erenelun’, Cov Porlward s Canstizathoes] Adjudiestion =l the Fromo.
thee- of Mrnsn Wishts, S0 Harv, 5. Rev, 01, 95 (106880),
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should submit some realistic plan for the orgunization of their schools
on & nonraciul basis™. (Emphasis added.) In Dowell «. School Bourd
of Okluhoma City Public Schools. W. D. Okla. 1965, 244 F. Supp. 971,
975. 978-79. the School Board in Oklahoma City had “superimposed™
a geographic zone plan on =already existing residential segregation
initiated by law.” The court held: \ school board must “adopt policies
that wonld increase the percentage of pupils who are obtaming a
desegregated education. . . . | The] failure toadopt an aflirmative pol-
icy is itself a policy. adherence to which. at least in this case. has slowed
up. . . the desegregation "pm('e..\'. <« o [Wlhere the cessation of as-
signment. and transfer policies bused solely on rce 7s insufficient to
bring ubout more than token change in the seqregated system. the .
Board must devise affirmative action veasonably purposed to effectuate
the desegreguation goal. Thisconclusion makes no new law.”

The position we take in these consolidated cases is that the only ade-
quate rediess for a prerionsly orvert system-wide policy of seqreqation
directed aguinst Negroes as a callective entity is « system-wide policy
of integration. In Singleton I the Comt touched on the states duty to
mtegreate

“In retrospect. the second Brown opinion clearly imposes on pub-
lic school antherities the duty to provide an integrated school sys-
tem. Judge Parker’s well-known dictnm should be laid to rest. It is
inconsistent with Brown and the later development of decisional
and statutory law in the area of civil rights.” 348 F.2d at 730 n..
Thiree years before Ningleton [ this Conrt analyed the problem in Pofts
r. Flay. 5 Civ. 1%63. 313 F.2d 284, In that case the Court rejected a
sehool board's contention that a snit brought by two Newro parents was
not a class action even thongh the record contained testimony that one
parent was briuging the action only for his own children and not for
other Negro children. The Board contended that a court order was
uot needed beeanse it was willing to admit any Negro child to a white
school on demand of iny Negro child. Judge Brown, speaking for the
Court.said: ‘ '
“Properly construed the purpose of the =nit was not to achieve
speeific assignment of specific children to any specific grade or
school. The peculiar rights of specific individuals were not in
controversy. It was directed at the system-wide policy of racial
segregntion. It sought obliteration of that policy of system-wide
racial discrimination. ... %
Even before Potts v Flux. in Bush ». Orleans Parish School Board,
5 Cir. 1962, 308 F.2d 492, 499, the Court said:
“In this aspect of [initinl] pupil assigmment [to segregated
schonls] the facts present a elear ease where there is not enly dep-
rivation of the rights of the individuals direetly concerned but

The Court alse sald : *There i< at least considerable doubt that relief confined to in-
dividual speeifind Nvgro ehildren vither conld be granted or, if granted, could be so lHmited
in ftx aperative cffect. By the nature of the controversy, the attack is on the unconstitue
thagnl practiee of racial diserlimination. Onee that s fonnd to exist. the Court must order
that it be dlscontinued. Such n decree. of course, micht name the sucressful plaintiff as
tit ety not to be diseriminated against. But that deeree nay not—efither expressly or
fupiiedly ~aflirmatively autherize counginued diseriminstion rewson of raee Lzainst
otiiers. Cf. Shelley v, Kreamer, 1048, 3034 ULS0 1, 68 8.0t 83692 1,Ed. 1161, Moreover,
to require 32 sehionl system to admit the specific suecessful plaintif Negro child while
others, having na sueh protection, wene requtired to attend schools in 2 rachilly segregated
systent, wonld e for the conet to conteibute actively 1o the elusx diserimintion proscribed
I Bush v, Orlens Barish Sehool Board, 5 Cir 1962, a8 1.2¢ $01, 499, on rehiearing 308
F2d J000 2ee abay Rovws v, Dyer, 5 Clr, 1862, 212 F.2:00 191,77 PPotts v, Plax, 2158 F.2d at 289,
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deprivation of the rights of Negro school children as a class. As
a class, and irrespective of any individual's right to he admitted
on a non-racial basis to « particular school, Negro children in the
public schools have a constitutional right to have the public school
system administered free from an administiative policy of seg-
regation.’
See also Ross v. Lyer. 5 Cir. 1963, 312 F.2d 191, 194-95; Augustus ».
Loard of Public Instruction of Escambia Connty, 5 Cir. 1963. 306 F.2d
862. 869: Hollond r. Bourd of Public Instriction of Palm Beach
County. 5 Cir. 1958, 258 F.2d 730: Orleans Parish School Board .
Dush.5 Cir. 1957, 242 F.2d 156. ’

Browy was an’inevitable. predictable extension of Swent . Puinter.
1950, 339 U.S, 629, 70 S.CL S48, 04 LBd. 104 and VeLaurin v, Oklu-
homa State Regents, 1950, 339 UK. 637. 70 8.Ct. 85 , M LEd. 114972
Those cases involved separate bat. equal or identical graduate facili-
ties. Factors “incapable of objective measnrement™ bnt erneial to a
good gradnate education were not available to searegated Negroes.
These were the intangible factors that prevented the Negro graduate
students from having normal contacts and association with white
students. A partheid made the two gronps niequal. In Brown 1 these
sume intangibles were found “to apply with added foree to childron
in grade and high schools™ ; edncational opportunity in public schools
munst be made available toall on equal terms, :

The Brown I tinding that searegated schooling canses psychologi-
cal harm and denies equal edncational opportunities shonld not be
construed as the sole basis for the decision.™ So constrned, the way
would be open for proponents of the status quo to attempt to show, on

A Tne Court also anld: “Geogrphical districts based on race are a pitrish-wide systemn
of nnconstitntionnl classitication. Of conrse. it is undoubtedly true that Brown v. Board
of Fdueation detft with only an individual cMld’s right to be admitted to a particutar
school on o non-racial basks, Aud it i< af<o true, s the second Brown opinfon pointed ont,
ticet conrts mnst Lear {n mind the ‘personnl interest” of the plaintiffs. In this setse, the
Erown casex hirld that the law Fequires non-discerimination as to the Individual, not in-
tegration. But when a stiinte bas a stiteew fde diseriminatory offect or when a Schonl
Boared matntains g paefshwide diserintinatory policy or systom, the diserimination ix Inst
Nesgere e 0% gt elass, [lere, for exanple. it is the Orleaps Parish dual system of eg
seltonl districts, affecting all school ehildren in the INeish by race, that, fiest, wi
eriminatory clas<Hication, and, seeond. o thlished the predicate making it pos~ible
Pupil Placement Aet to fulfill {t= bhelind-th face function of proserving segregation,™
v. Orleans Parish School Board, 308 17,24 at 494,

= See, for example, 1tusmior, The Foneteenth Amendment and thy
Doctrine. 30 Micl. 1., Rev, 2 1S—10 (19531) : Rocle, Vduetlon, tegation and the
Supreme Court——\ Volitical A Axix, 00 U, Pa. Lo Rev, 849 (1031 2 Pavior, The Demise
of Raee Restrictions in Gradna idueation, 1 Duke I3 Jour, 125 (1931) : Note, 26 St.
John's L. Rev, 122 (1951).

EProfessor Diwewel Ol ehgroreterived s o TmthT the notion that the Brown
teeision was “sociologieal” rather than “leeal”, Cabn, Jurispandence, 31 N.Y.C. L. Ko,
182 41956) 1 Cahn. Jurispendency, 30 NY.U. L. Rev. 150 (1833). I wonld not have
the eonstitutional rights of Negrovs—or of other Amerieans- —rest on any such fhmsy
corecord, L. fleretofore,

foumdation as some of the scientific demonstrations in th .
al protection with fmpumity

e Zovernmeit ofliciel has contended that e could deny o
nnless the complaining parties offered competent proof that they wonld sustain or haid
stistained some  permanent (psychelogical or other kind of) titnnrgee. Phe right to
eqal protection hax not heen sildected_to any =uch proviso,™ Cahu. Jurisprudence, So
) NYLU L Rev, 130, 157, 158, 168 (1955), Profe=<or Blick has nid: “Fhe clirge that
it ix “<ociological” Iy cither 2 tenism or it eanard-—u tenism iF it means that the Court,
precisely Hke the Plessy court, and like innumerable other conrts fireing inmunerable
other issuex of Iaw, had to re<olve aned did resolve a question abont socin) fact: a
camtred §€ it sneans that anything like principal relfatice was placed on the formally
%efentitie’ amthovitiex, which are relegated to a footnote and treated s mersly corrnhors-
tory of common sense,” Black, 1he Lawfmhiess of the Segregation Decision, 69 Yale 1,1
421, 430 n.25 (1960),
Acceptatice of thexe views i not inconsixtent with the continned vitality of the
psyehologionl indings in Brown 1. Indeeq. geveral stadies have reinforced those fhndings,
The most recent is the United States Oflice of Vdueation’s “Eamality of Lduneattonal
Opnortnnity *, the twoe.y ear stidv anthorlseoil by <ection 402 of the Civil Right< et of 1964
to Investigate “the lack of avadlability of equal educational opportunitiox for individuals
by reason of raee, color, religion, or natlonal origin in publie edneational inatitn-
tion<....” 42 U.8.C. § 2000c~1.
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the facts, that integration may be havmful or the lesser of two evils.
Indeed that narrow view of Zrewn [ has led several district conrts
into error.” We think that the judgment ~mnst have rested on the
view that racial segregation is. in principle. a denial of equality to
the minority against whom it is directed.” * The relief Brown [/ re-
quires rests on recognition of the principle that state-inposed sep-
aration by race is an invidions classification and for that veason alone
is unconstitutional.*® Classifications based upon race are especially
suspect, since they are “odious to a free people.” ** In short. compul-
sory separation, apartheid, is per se discriminatory against Negroes.
A number of post-Brown per curimm decisions not involving eduea-
tion make it clear that the broad dimensions of the rationale are not
civemmscribed by the necesity of showing kermful inequality to the
individnal. In these eases Negroes were separated from whites but
were afforded equal or identical facilities. Relying on Brown, the
Court ordered integration of the facility or activity.” See also Ander-
son r. Meartin, 1964, 375 U.S. 399, 402, 84 S.Ct. 454, 11 L.Iid.2d 430,
433. holding that compnlsory designation of a candidate’s race on the
ballot is unlawful. The designation placed “the power of the State
behind a racial elassifieation that induces racial prejudice at the polls.”
Bolling v. Sharpe, 1954, 347 U.S. 497, T4 S.Ct. 693, 98 L. Ed. 884,
provides further evidence of the breadth of the right recognized in
Brown. There, becanse the case concerned the District. of Colnmbia,
the Conrt had to rely on the dune process clanse of the Fifth Amend-
ment instead of the eqnal protection clanse of the Fourteenth Amend-
ment. Going beyond any question of psychological harm or of the
denial of eqnal edneational opportunties to the individnal, the Conrt
conchided that racial classifications in publie education are <o nnreason-
able and arbitrary as to violate due process:
“Liberty under Inw extends to the full range of conduet which
the individual is free to pursne. and it cannot be restricted exeept
for a proper governmental objective. Segregation in public edu-
cation ig not reasonubly related to any proper gorernmental ob-
jeetire, and thns it imposes on Negro children . . . a burden that

74 See Stell v, Savannah-Chatham County Board of Bdueation S1D.Ga. 1963, 220 |,
Supp. 667, rev'd 33 19,24 553 255 F.Npep 84 (1963), appeal pending; 27 .Supp. S8
1966, appeal pendbs, See arkson” Munieipal Separate Sehool District v, TS, 3
ir. 57 1.2d 633,

= Weelisler, Toward Nentras rineiples of Constitutional Law, 723 Naev. L, ey, 1, 33
(1958, Professor Weehsler concluded s “For me, assuming equal faeiiitiov, the guestion
posed by state-enforeed segiegation is not one of diserimination at all. Its hmnan and
constitutional dimensfons i entirely elxewhere, In the denfal by the state of frecdom to
associnte, .. 7 Phe artiewe started o vigarous debate, See asthorities colleeted in Emmerson
am Iber. Politieal and Civil Rights 1625.-1629  (1967), See also Kaplan, Fgquality in an
Unegnal World, 61 NW U1, Rev, 363 (196G6).

For discussion of the inherently~—arbitrary——rtlassitication principle against the principle
of equality of educatiomad opportunity, ~ce Fiss, Racial Imbalanee in the Publie Schools: Fhe
Constitutional Cotteept, 78 Carv, L, Rev, 564, 590-98 (1963).

= Kee Polluk, Ruelnl Diserfmination and Judicial Integrity: A 1epiy  to Professor
Weehslor, 108 U, Pa, L. Rev. 1 (195 ; Kaplan, Sevregation Litization and the Schools—
PParts 1, The New Roch-lle Esperience 58 NW U, L. Rev. 1, 21 (1964).

77 Rorentatsu v, United States, 1944, 323 U.8, 214, 216. 65 8. Ct, 193. 89 I, Ed. 194,

, ‘o V. Bynum. 375 UK, 195 (1964) (munielpal auditorinmx) : Jolnson v.

373 U,S. 61 (1963) (conrt-rooms) : State Athletie Comm’™n v, Dorsey, 395 U.S
Sa2 (1954) (atiretie eontestx) New Orleans City Park Improvement _As<n v, Detlege,
35% U.S. 54 (1848) (public parks and golf courses) Gayle v. Rrowder, 332 1°.8. 903 (intra-
state busses) : Holmes v. Clty of AMtlanta. 350 U.8, 8§79 (1955 (municipal golf courses) :
Mayor of Balthuore v. Dawson, 350 U.S. 877 (1955) (pnblic beaches and bathhonses),
Muir v, Lounisville Park Theatrical As<'n, 347 UK. 971 (1934) (aunieipal amphitheater),
For lower court decisions to the same effect. see cases collected in Emmerson and Hnber.
Politiral and Civil Rights in the United States 1678 (1967).

79 See¢ Calin, Jurisprudence. 30 N.Y.U.I. Rev. 150, 155 (1935). Cf. Antiean, Faual
Protection Otnside the Clause, 40 Cal. L. Rev. 362. 364 (1954) ; Pollak, Racial Discrimina-
tion and Judicial Integrity, 108 U. Pa. L. Rev. 1, 27-28 (1959).
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constitutes an arbitrary deprivation of their liberty.” 347 U.S. at
498. (Emphasis added.)
As in the jury exclusion cases, when the classification is not “reason-
ably related to any proper governmental objective”™ equal protection
and due process merge. ,
If Brown has only the narrow meaning Briggs gives it, the system of
state-snuctioned segregated schools will continue indefinitely with only
a little token desegregation. White school boards. almost universal in

this circuit, will be able to continue to say that their constitutional duty .

ends whenthey provide relief to the particular Negro children who, ns
individuals, claim their personal right to be admitted to white schools.
If the Briggs thinking should prevail, the dual system will, for all
practical purposes, be maintained: white school ofticials in niost key
positions at the state and county levels; Negro faculties in Negro
schools, white ficulties in white schools: no white children or only a
few white children of way-out parents in N.gro schools; a few Negroes
in some white schools; at best, tokenism in certain school districts.

Drown’s broad meaning, its important meaning. is its revitalization
of the national constitutional right the Thirteenth, Fourteenth, and
Fifteenth Admendments created in favor of Negroes. This is the right
of Negroes to national citizenship, their right as a class to share the
privileges and imnmnities only white citizeus had enjoyed as a class.
Brown erased Dred Scott, used the Fourteenth Amendment to breathe
life into the Thirteenth, and wrote the Declaration of Independence
into the Constitution. Freed men are free men. They are created as
equal as ave all other American citizens and with the same unalienable
rights to life, liberty, and the pursuit of happiness. No longer “heings
of an inferior race”—the Dred Scott article of faith—Negroes too are
part of “the people of the {Tnited States’.

A primary respousibility of federal courts is to protect nationally
created constitutional rights. A duty c. the States is to give effect to
such rights—here, by providing equal educational opportunities free
of any compulsion that Negroes wear a badge of slavery. The States
owe this duty to Negroes, not just because every citizen is entitled to be
free from arbitrary discrimination as a heritage of the comuion law
or beeause every citizen may look to his state for equal protection of
the rights a state grants its cizizens. As Justice Harlan clearly saw in
the Cicil Rights Cases (1583). 109 U.S. 3, 3 S.Ct. 18, 27 L.I3d. 833, the
Wartime Amendments created an affirmative duty that the States erad-
icate_all relics, “badges and Indicia of slavery™ lest Negroes us a ruce
sinl: back into “second-class” citizenship.

B. The factual situation dealt with in Bell v. School City of Gury,
N.D. Ind. 1963, 215 F. Supp. 819, aff ¢ 7 Cir. 1963, 324 F.2d 209, cest.
den’d 377 U.S. 924 (1964) is not the situation the Supreme Cowrt had
before it in Zrown or that we deal with in this circnit. Broen dealt
with state-imposed segregation based on dual attendance zones. Jell
involved nouracially motivated de facto segregation in a school system
based on_the neighborhood single zone system. In Zell the plantifts
allegred that the Gary School Board had deliberately gerrymandered
school attendance zones to achieve a segregated school system in viola-
tion of i*s “duty to provide and maintain a racially integrated system™,
On the showing that the students were assigned and boundary lines
drawn based upon reasonable nonracial eriteria, the comrt held that the

A e e e
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sehool board did not deliberately segregate the races; the racial balance
was attributable to geographic and housing patterns. The court ana-
Jyzed the problem in terms of state action rather than in terms of the
Negroes” vight to equal edueational opportunities. Finding no state
action the court: concluded that Zrows did not apply. In eftect, the
conrt. held that de facto segregated neighborhood schools must be ac-
cepted. At any rate, the court said, “states do not have an aflirmative
duty to provi(fe an integrated education™. The Seventh Circuit aflirmed.

We nmust assune that Congress was well aware of the fact that Bell
was concerned with de facto segregated neighborhood schools-—only.
Notwithstanding the broad language of the opinion relating to the lack
of a duty to integrate, language later frequently quoted by Senator
Humphrey and others in the debates on the Civil Rights et of 1964,
(‘ongress ‘went. only so far as to prohibit cross-district busing and
cross-district assignment of students,

The facts, as found by the Cowrt in Bell, favored the Gary School
Board. Other courts, on very similar facts, have decided that theve are
alternatives to acceptance of the status quo.® .\ commentator on the
subject has fairly summed up the cases: “Using Brown as a govern-

. .

ing principle, racial imbalance caused by racidlly motivated condue
is clearly invalid. When racial imbalance results fortuitously, there .
a split of anthority.”™ S :

DRarlsdale v, Springfield School Committee. D. Mass, 1965, 237 F.
Supp. 543, similar on the facts to Bell, holds squarely contrary to
Bell: , ’

#The defendants argne, nevertheless, that theve is no constitutional
mandate to remedy racial imbalance. Bell v. School City of Gary,
324 .24 209 (7th Cir. 1963). But that is not the question, Tge
quiestion is whether there is « constitutional duty to provide equal
educational opportunities for all ehildren within the system. While

= «The central constitutional fact 15 the Inadequacy of segrozated education, , . .
The educationnl system that 15 thus compulsory ana public afforded must deal with the
fundequuey arising from adventitious gegregation : It camot aceept and Indurate segregation
on tie ground that it is not coerced or planned but aceepted.” Branche v, Soard of Ednea-
ton. 201 F. Supp. at 1535 See Wrizght, Pablic School Desegregation : Legal Renledies for De
Freto Segregation, 40 N.Y.U.L. Rev, 285, 203 (1963) & Fixs, 78 Iinrv, 1., Rev. 3064, 609 (1965)
(n relative approsch) ¢ Sedler, School Segregation in the North and West @ Logal Avpects,
2w, Louds L. Rev, 228, 933-239, 975 (1963) ¢ Maslow, De Facto Public Seltool Scgresation,
¢ vill, L. Rev, 333 (1061),

~ g, Rielal Imbalanece in the Publie Schools, 18 Vand. I. Rev, 1200, 1527 (1065),
Webl v, Board of Baneation of Chieago, N.D.11._ 1463, 223 F.Supp. 466 Deal v. Cinelnn
Board of Education, S.D,0hlo 1965, 2 F.8upp. 572« Lyneh v. Keuston Scliool Distifet. .
Ohio 1964, 229 F.Suwn. 740 : Downs v, Board of Edueation, 10 Cir. 1965, 336 F.24 988,
cort. depfed 380 T8, 013, &5 §,Ct, 898, 12 1. Hd, 24 K00 ¢ nnd Sealy v Departinent of Publice
Instrnction of Pennsylvania, 3 Cir, 1958, 252 I°.2d §08. are more or less in agreement with
Bell. These cases usually rely on the school board’s wond faith, laek of racial motivagionn,
and the propriety of eonsidering transportation, geography, safeiy. necess voadsg, aud other
nentral eriteria as national ease= for achool Ai<trleting. I'aking the contrary position are:
Booker v. Board of Bducation of Dlainfield, 1965, 15 N.1O161. 212 420 18 Branche v,
Homnsto:«l. 1.D.N.Y. 1962, 204 I-‘.Su'pp. 130 Dlocker v, Board of Edueation of Muanhasser,
BDONY, 964, I'. Supp. 208, 229 1% Supp, 7093 Rarksdate 1, Springticld Sch
mittro. D.Ma<s, 1065, 237 F.Supp 5438, vacated for other 1ensons 1 Cir. 149635, (48T
Srekson v, Pasadena City School District, 1962, 59 Cal, 2a 876, 31 Col. Rept, 606,

878, Scheol nuthorlties may act to offsoet ril fmbalance : See Adabbo v, Donovar,
N8, 20 178, afi'd 261 N.Y.8.2d 68, 209 20 112 (1965), cerd, den’d 382 1.:
L1005). See a0 Balxbm v, Kobin, 248 N.V.8.2d 574, aff'd 250 N.Y. 281, 199 NUE,
275 (1964, cert, den’d 370 U.S, 881 (1064) (Board may ~take into consideration rhe ot
cottposition of the children’” before drawing the attendance lnes for a new ~schooly Olson
1. Board of Edeation, E.D.N.Y, 1966, 230 1", Supp. 1000 (the Princeton plan—-ser v in 14,
fnfra) : Offerman v. Nltkowski, W.D, N.Y, 1980, 248 F.Supp. 1291 Gulda v, Bod of 1
aition of New Haven, 26 Conn. Supp, 121, 213 A2d 843 (1965) © Strinpoit v. I chal,
CY.Sod H6e, AMd N.YLS.20 84, 209 NJE2a 125 (1965) (tsing) : Morean v, ioard of
tlon (42 N.1. 2927, 200, A.24 97 (1963) ; Vetere v, Allen, 268 T7, 08 N2d 174

i53 (redixtrleting of attendance xone approved hecanse =°r fql | uce is essential to 1
~\5n‘m(,l ln-rd(';l';-atlon") + Van Blerkom v, Donovan, 1963, 15 N.YL2Q 204, 230 NLYL8.2¢ 824, 207
N .2d H03.
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Brown answered that question aflirmatively in the context of
coerced segreuation, the coustitutional fact—the inadequacy of
soaregated education—is the same in this case, and I so find, . ..
’1'7;1'.? i not to imply that the neighborhood school /)oh'('_z/ Jper se
s unconstitutional. but that it must be abundoned or modificd
when it vesultys in segregution in foct:
: + - Tennnot aceept the view in' Ref? that only forced segrogution
15 mcompatible with the requirements of the Fourteenth Amend-
» * - - .
ment, nor do 1 find meaningful the statement that ‘14] Constitu-
tion ... does not requive-inteqration, It merely forbids discrimina-
Lion’ 324 F2d at 213, . .. ¢ This court recognizes and reiterates
that the problem of racial concentration is an educational. as well
as constitutional, problem and. therefore, orders the defendants
to present a plan no later than April 30, 1965. t0 eliminate to ¢ he
Tullest exteat possible racial concentration in its elementary and
Junior high schools within the framework of effective-cduentionnl
Drocedures. as guaranteed by the equal protection clse of the
Fourteenth Amendment to the Constitution of the United States.™
(Emphasis added.) )
“In short. Barksdole [does not analyze Brown] in terms of propriety
of school board action. but proceeds in terms of a right on the part of
Negro students to an equal educational opportunity. which in light of
the ruling in 22rowa that separate schools are inherently unequal. must
perforee he a right to an tegrated educational setting.™ = Oy appeal.
the First Circnit accepted the district court’s findings of fact hut va-
cated the order with directions to dismiss without prejudice because
the school hoard. on its own mitiative, had taken action identieal wiih
-the comt-ordered action. 348 F2d 261, The Court noted » difference
between “the seeming absolutism™ of the ophiion and the loge sweeping
order “to climinate [segregation] to the fullest extent possible . . .
* . . " o . . .y - .
within the framework of effective edueational procedures.” ® Taking
both opinions together. they recogrnize that “the state would not be
. . = 1 = . e .
permitted to ignore the problem of defacto segregation. The holding
m L rown, nexplained by its underlying reasoning. requires no moye
than the decision in Belly but when iluminated by the reasoning, it
permits the vesult in Luck-sdale and may require that result.” >t At't}e
very least, as the Barksdale court suw It there is o duty 1o tegrate in
the sense that wtegration is an educationa] goal to he given a high
high, priority among the various considerations involved in the proper
administration of a system beset with de facto segregated schools,

~ Glllmor and Gosule, Duty o Integrate 'nhlie\Selnols? Some Judicinl responses ang a
Statnte, 46 Bost. U, )., Kev, 40,57 (1966),

M Fiest Clreglt constriom) the eonrts order ax not ailing for an ahsoluge right
In the rlafntits 1o have whitt the conrt found to he Ctintimennt to sogregntion” I'emoved
at all contx,” At the same time, the Court <ald ; ~Rathor We take It to determine that , . .
racial imbalanee disadvantnges’ Negro stdents and hmpairs thejr cdneational ug-porunmiv.\
as eompared with other races to sueh i dexres that they have a right to inaist that the
defendants considor their specin] problems nlong with all other felevant faetors whop
m:nkln“J relevant decislons,” Springtield Seheol Committee v, Barksdale, 1965, 348 1509
2i1, 24,

"(;;llmur and Gosle supra pote N2 at 64, Compare the Atatement of policy in the
Mussachusetts statute, An Aot Providlng for the Edimination of Racial Imbalanée in the
I'nbite Sehoals (Mass, Acts, 1965, ch, 433 : ’

10§ Dierehy declared (o he the poliey of the conpdonwealth ta eneonrs

committees to adopt as educational objeetives the promotion of riacial 1 n
correction of exixting rncial fmbalaiee in the mblie schools, The pr 1on or eim-
fnation of r, chal imbalanee shall be an objective fy al) decisions fvos ing the draaine

o alterbng of sehool attendance lines and the .\c-l(-c-tiqu O new school sftes,
The statute was enqeted amonth after Bar Esdale was decided,
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Although Brown paints toward the exiztence of a duty to integrate
de facto searogated sehaols the holding in Zrewn, unlike the hold-
ing in Bell hut like the holdings in this civeuit. oconrred within the
context of state-coereed segregation, The similarity of pseudo de facto
segregation in the South to actual de factq searegation in the Nowth is
ore appavent than real. Here school boards, utilizing the dual Zoning
systeni, assigned Negro teachers to Negro schoals and selected Newrro
neighborlioods as suitable arens in whicly to locate Negro schoals, Of
course the concentiation of Negroes increased in the neighborhood of
the school. Cause and offect came together, In this cirenit, thereforo,
the location of Negro schools with Newro facilities in Negro neighhor-
hoods and white schools in wlijte neighborhoods cannot be deseribd
as an unfortunate fortuity : It came into existence as state action and
continues to exist as racial gerrymanderiug, made possihle by the
dual svstem.™ Segvegntion resulting from racially motivated gorry-
mandering is properly charncterized as “de_jure™ segregation, Nee
Taylor v, Board of Fducation of the City of New Rochello. S.D.N.Y.
1961 191 F. Supp. 181.5 The courts have had the power to deal with
this situatiou since 2rown /. In Holland x. Board of Publie [ nstruc-
tion of Palm. Beach County, 5 Cir. 1958, 258 F.24 30, although there
was no evidenée of gerryniandering as such, the conrt: found that the
board “nmintained “nne enforeed™ a completely segregated system
by using the neighborhood plan to take advantage of racial residen-
tial patterns, See also Erans v, Buchanan, D.Del. 1962, 207 F. Supp.
820, where, in spite of g gemtlexion in the direction of Briggs. the
Court. found that there was gerrymandeving of school districts super-
imposed o1 a pre-Lrown bolicy of segrogation,

C. The defendants err in their contention that the HEW and the
conrts caunot tuke vace into consideration in_establishing staudards
for descaregation. *'The Constitution is not this eolor-hiingd,” >

The Constitut.on is both color blind and color conscions. To avoid
confliet with the equal protection clause. a classifieation hat denies
1 benefit. causes hann. or imposes a burden must not he based on race.
Tu that sense, the Constitution is color blind. But the Coustitution js
color conscious to prevent discrimination being perpetuated and to
undo the effects of past discrimination. Phe eriterion is the relevancy

MeSome of the Supreme Court's Lingnnge In Brown eay apply tu this type of Segpregs
ton ax well as to that hefore the Court, xinee this type of fmbalanee Yy dlse ‘genorate
it feoling of irferiority ax to fthe Negro children's] status It the conmunity that nay
Mot SR By te ey g in "2 3 ot be gurtane Thne, 'F gone el
that the hasis of the Brown deeksion was ts findinge that separate seho I« wore
hieanstitutiona] shinply heosinse they bred o feeling or inferfority in the Nogro, ane must
alsa belleve that the nelghhorhond must also be unconstitution It §t hroods the
e fenling of Inferfority * Kanlay, fine Litization and the Sehoglre-Iapt 1 e
New Rocholle Experfence 58 XW U, 1., . 1021 (164). N essarfly implied fn IBrown’«)
e Droseription of s “! editention wax the Positive sty of elimfagtips = - i FTY PES

v B A Ehreation of ‘the Clv of New Rochelle, S.DLN.Y, 1961, 197 10, L £ S TN
aff’d 204 1,24 36, cert, denied 308 940,

M See Clemons v, Board of Edneatfon of Hillshoro, 6 Clr, 1956, 208 %24 853, cert. den'd
i':.‘-lnll‘f. «0000 MGy, Cf Gomilliey v, Lizhtfoot, 19460, 264 U8 0, 81 Ret, 195, 5
#1824 110,

S Moditied plan anproved, 195 F,Sapp, 231, of'd 2 Cir. 1961, 204 .24 36, cort, den'd
S68 NS, 040 (1961). See Kophun, Segregution Litlgation #and the Schools—Part | 7 The
Now Roehelle Experience, 58 Nw.i* 1., Rev, 1 (19G4), Juckron v, School Banrd of the Clity
of Lynehbarg, W.1, Va, 2. 203 1N Sup u 701 ; Dowell v, School Board of Oklalloma City
Pullie Sehaols, W.D, Oki: 1965, 244 l-..'miy. 971 and Swann v, Charlotte-Mecklonlnry
Foard of Lducation, W.D.N,C. 1965, 243 Supp. 667, followed Yaplor on the uncon-
st oun )ity o rowin) corrvimatering Lo ilvo Jneksen v, Pasadena City Sehoot Disteler,
1 a9 Cal.2d 876, 382 p.2o 878: Clemons v, Board of Edueation of Hillshore. 6 Cir.
G, 20R 120 853, cert, dend 350 U.8. 106 (1956) : Fuller v, Volk, 3 Cir. 1965, 351 F.24

~Tavlor v. Board af Edueation of the City of New Rochelle, S.D.N.Y. 19631, 101 F.Sapp.
19,196, o 204 Pod o (Kanfman, J.).
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of color to a legitimate governniental purpose. For example, jury
venires must represent a cross-seetion of the community, Strauder v
Wext Virginie, 1880, 100 U.S. 303, 25 L. Ed. 664 The jury commis-
sioners therefore must have a “conscious nwareness of race in extin-
guishing racial discrimination in jury service”, Brooks v. Beto. § Cir.
1966, 366 1.2d 1. Similavly, in voter registration cases we have nsed
the “freezing principle” to justify enjoiniug the use of a constitn-
tional statute where, in effect, the statute would perpetuate past racial
diserimination against Negroes, {nited States o, Lowisiana, E.D. La.
1963, 225 F.Supp. 353, af°d 1965, 380 U.8. 145,85 S.Ct. 817, 13 L.Ed.2d
S17. [ 1]t is unrealistic to suppose that the evils of decades of flagrant
race diserimination can be overcome by purging registration rolls of
white voters. . . . [U]nless there is some appropriate way to eqaulize
the present with the past, the injunctive prohibitions even iit the niost
stringent, emphatic, nandatory terms prohibiting discrimination in
the fature, continies for nany years a structure conunitting effectnal
political power to the already registered whites while excliding
Negroes front this vital activity of citizenship.” United States ». Ward,
5 Cir. 1963, 349 F.2d 795, 802, *An appropriate remedy . .. shonld undo
the results of past discrimination as well as prevent future inequality
of treatment.” United States v. Duke, 5 Civ, 1964, 332 F.2d 759, 768. 1f
the Constitution were ubsolutely color-blind, cousideration of race
inn the census and in adoption proceedings wonld be nnconstitutional.
Here race is relevant,® because the govermnental purpose is to offer
Negroes equal educational opportunities. The means to that end, such
ns «li&-stubl]ishin;: segrregration amony students, distributing the hotter
tenchers equitably, equnai’sing fucilities. seleeting appropriate loca-
tions for scheols, aud a.viding resegregation must necessarily he
hased on race. School officials have to know the rcinl composition of
their schoc] populations and the racial distribution within the sehool
district. The Courts and ITEW cannot measure officinls’ good faith or
progress withont taking race into account. “When racial imbalance
infects a public school system. there is simiply no way to alleviate. it
withont consideration of race. .. . There is no_constitutional right to
have an inequaliy perpetuated.” ® Judge Sobeloil's answer in Wanner
o County School Board of Arlington County. + Cirv, 1966, 357 F.2d

452, 45 =35, is onr answer in this case: :
“If a school hoard is constitutional. v forbidden to institute a
system of racial segregation by the use of artificial boundary
lines, it is likewise forbidden to perpetuate a system that has
heen so instituted. It wonld be stultifying to hold that a board
may not niove to nndo arangements artificially contrived to ef-
fect or maintain segregation, on the gronnd that this interference

~~The fustification for the school hoard’s incorporation of racial distinctlonx in itx
correctionitl schetue 1% that race §x a relevant characteristic, xiven the school board’s pur.
pose, which ix to aveld psyeholoxical injury to the Newro cbild, break dlown racial har.
riers, und mitigite the ncademic inadequacy of the fmbalanced schoole, Of course, It
might be argued that many of tite evils the school hoard attempts to climinnte when it
takes correctionn] steps are not a*tributable to the race of the individnals within the im-
halanced sehool, hut instend are attributable to their =ocial class. Yet, certain of these
evils are unignely related to the fact that the imbalance §s a racial one: mamely. those
attribtuable to the |l)(-r»mml impact of the imbalance on the Negro. Moreover, 1most Negroes
In the ghetto, and hence attending an imbalanced school. are members of the lowest eco-
nomie elass, and thus the hoard’s remedial measures will tend to enre the social imbalance
ns well,” PFisz, Racinl Imbalance in the Public Schoolsx: The Constitutional Concepts, 78
Harv. L. Rev, 5fi4, 577-78 (1965). -

M \Wnieht, Publie 8chool Desezrogation: Legal Remedies for De Facto Segrezation, 16
West. Res, L. Rev., 478, 439 (1963).
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with the status quo would involve ‘consideration of race. When
school authorities, recognizing the historic fact that existing con-
ditions are hased on a design to segregute the mces, act to undo
these illegal conditions—especially conditions that have been
indicially condemned—their effort is not to e frustrated on the
ground that race is not & permissible consideration. This is not
the ‘consideration of race’ whieh the Constitution disconmtenanees.
« o« There is no legally protected vested intevest in segregation. 1f
there were, then Brown v. Bourd of Edueation and the numerous
decisions based on that case would be pointless. Comrts will not
say in one breath that public school systems nay not practice
segregation. and in the next that they may do nothing to eliminate

D. Under Zrigy’s blessing, school hoards throughont this cireuit. first
declined to take any affirmative action that. might be considered a move
toward integration. Later. they embraced the Pupil Placement Laws as
likely to lead to uo more than a little token desegreaution. Now they
turn to freedom of choice plans supervised by the district courts. .\s
the defendants constrne and administer these plans, without the aid
of HEW standards there is little prospect of the plans' ever undoing
past diserimination or of coming close to the zoal of cqual educational
opportunities. Moreover, freedom of choice, as now administered, nee-
essarily promotes resegvegation. The only relief approaching adequacy
is the conversion of the still-functioning dual system to a unitary, non-
racial system—lack. stock, and barrel, )

11 this process be “integmtion” according to the 1955 Briggs comrt.
so be it. In 1966 this remedy is the relief commanded by Zrown. the
Constitution, the Past, the Present, and the wavy fore-image of the
Future.

IV,

We turn now to the specific provisions of the Civil Riehts Act on
which the defendants rely to show that HEW violates the Congres.
sional intent. These provisions are the nmendments to Title IV and VI
added in the Senate. The legislative history of these amendments is
sparse and less authoritative than usunl beeause of the lick of com-
mittee reports on the amended version of th bill,

A. Section 401(h) defines desegregation :

“‘Desegregation’ means the assignment of students to public
schools and within such schools without regard to their race, color.
religion. or national origin. but ‘desegregation’ shull not mean the
assigmment of students to public schools in order to overconie racial
imbalance,”

The aflirmative portion of this definition. down to the “hut" clause.
describes the assignment provision necessary in a plan for conversion
of a de jure dnal system to a unitary. integrated system. The negative
portion, starting with “but”, excludes assignment to overcome racial
imbalance. that is. acts to overcome de facto segregation. As used in
the Act. therefore, “desegregation” refers only to the disestablishment
of searegation in de jure segreputed schools, Even if a broader meaning
shonld be given to “assignment . . . to overcome cial imbalance”,
Section 401 would not. mean that. such assiemments are unlawful :

“The intent of the statute is that no funds and no technical
assistance will be given by the United States Commissioner of
Edneation with respect to plaus for- the assignment of students to




ERIC

Aruitoxt provided by Eic:

48

public schools in order to overcome racial imbalance. The
statite may not he interpreted to mean that sueh assignment
is illegal or that yeasonable integration efforts are arbitrary
or unlawful, " » .

The prohibition against assignment of studonts to overcome imbal-
ance was added as an amendment duving the debates in the House to
achivve the same wecult as the anti-bussing provision in section 405,
Some of the diffier’ty in mderstanding the Aet and its legislative his-
tory arvises from e statute’s nse of the undefined term *mcial im-
balanee™, 1t is clemr however from the hearings and debates that
Congress equated the tam, as do the commenators with “de facto
serrregntion” that is. non-racially motivated segregation in a school
svstem based on a single neighborhood school for all children in a
definable area?* Thus. Congressman Willinm Cramer who offered
the amendment, was concerned that the bill as oviginally proposed
might anthorize the government to require hussing to overcome de
facto segregation, In explaining the amendment. he said:

“Ia the hearings lx‘fm'o the cannnittee T raised questions on
‘rncial imbalanee” and in the sub-conmittee we had lengthy dis-
cussions in reference to having these words stricken in the title,
as it then consisted. and to strike ont the words Sacial imbalanee
prposed by the administration. € 'The purpose is to prereat any
semblance of congresgional accoptance or approval of the con-
copt of *de_facto” seyregation or to inelude in the definition of
‘dosegregation’ eny balancing of sehool attendance by moring ste-
dents across 2chool district lines to level off percentages where ove
race outweighs another.”

The ueighborhood sehool system is rooted deeply in American enl-
ture,” Whether its continned use is constitutionnl when it Jeads to

=
nff*d, 16 NV 619, 261 N, Y.8.20 68, 2
[R KT

B e example, “Raclal hnbalanee™ aud =de meto segregation’™ nre used svnonymonsly
v oo o] refer to a sitnation where o rchinal s predominahtly comwposel of Negro students
wat nx e resnlt of state aetion bt enther g the end produet ef Regregited hohsing nnd
tthrenes to the nefzhbortiond sehoal plan,” Gillmor nnd Gasule, 46 Boatan UL, Rev, 35, 46
(IO66), "The term de fieto nezrezatlon” Lag become aceepted nx denotlng nan-racially maoti-
vited m-ynrntlnn of the races max apposed 10 “de fnee segrention™ denoting deliheratis e
ettt o€ the pueex by W, Rives seepegstiog i nuconstitntfonal, b §n o contreendierton in
terens, One stident of the problem hax pointed ont, “The terws de faety segregation mnkes
the pekniy fmbalonesd selvot ansear . L, [to be] the Northern cotiterpart of sogrested
wfaeation sader Jiee Crow Inws, |, , | AR el term dintosts renllty and paralyzes
Thanghe, JRelall hntolinee s freanently labeleg sde facto’ segrezation 1o sngsort that the
roanbate soyeramental involvenent eantiof be fonnd,” Pire, Rieln) Ingbeloties I the Patife
senonte s The Constitutional Concepts, 78 Harv, L, Rev, 564, 566, 594 (19685). Another s
sald, A more neenete term, eaclal Imbalanee will e used ta denote fortiitons paeial
sereirptlon i the pubtie <elools”, Ring, Raclst Unbalnnes in the Pablie Sehools : Constitn-
ssomd Dmenrbong mnd Siden) Resnonse, 18 Vand, T, Rev, 1200, 1991 (1065,

she faetn seerogation hasg beoome thse rhort way of deseribing the existing sfgn-tlon in
warthery cithes L, 3 seliool sy stenr whibelt I ekl by o veps hish propartion of Newroes
in o of Stn sehools, and few ar none fn others, bt In which this sepitriation has taken
withont the eampmision of o state aw or offieially annonnee? policy requiring that
coro vl white ehildren he praced In xeparate seliools,” Fvmzan and Now Hingse M osegpeis
thow of the Schools: The Preseast Lesal Sliuatlon, 13 Baff, L. Rov, 208, 291 ¢1964). See nlvo
Carter, Do Facta Segregation, 16 West, Rex, L. Rev, 562, 503 (1065),

2 ratfonsle of the nebehiborhond seliool system 1< thit the sehool serves as the
edncitlanal, reerentional, and_ealtuead conter of the commminaty, See Hansen, ‘Phie Role of
Fomatars 4 Notre Dume L, Rev 632, 454 (1959, Proponents of the view that nelgthor
honid wehools may bepame so rackaliv imbalanced ax to require affirmntive correetive aetion
point ont : ~The edopnaday nefzhborhesd seliool cannot be equated with the eonunon sehool
of vestorvenr—~the latter e.mnxeitutes Ameriea’s fdeal of a demoeratic fnstitution—a sfngle
struetyre serving a hoterogeheons comnannity In which children of varfed racial. enltnral,
religions, and gocjo-economic backgranmds were tanght together——tloe proverhbinl meltlng
pat. Recanse of rigid racial amld soclo-economie stratificatlon, ethnic and class sbnflarity
has heeome the most sallont present-day neighborhood characteristlc, pacsticutarly in nrhan
areas, The neighhorhowd sehiool, which encompasses n homogeneons racial and soclo-
economie wrouping, as 1= true today, is the very antlthesis of the common sehool herltage.”
Carter. De_Fncto School Segrezation: An Fxamination of the Legal and Conadltutional
Questlons Presented 16 West Res, [, Rov, B02, K07 (1965), See alzo Sedler, School Segro-
zatfon In the North and West: Legal Aspects) 7 §t. Louls U.L.J, 208, 259.5¢ (1963),

M Nddabba v, Donovan, 22 Anpp, Div,%d HR3, 250 NY.R.24 178, 184, (341 Dept. 1065),

)
00 N 1A 112 (1465), cort. denled, 3.\".' B8, 905
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wrossly iabalanced sehools is a quest ion soue day to be answered by the
Supreme Court, bt that guestion is not present in any of the cases lse-
fore this Conrt. As noted in the previous section of this opinion, we
have niany instances of a heavy coneentration of Negroes or whites in
certain areas. It always that tvpe of imbalanee has boen superimposed
on tatal school separation. And always the separation oviginally was
acially motivated and sanctioned by law in a system based on two
schools within a neighborhood or overlapping neighborhoods, each
sehool serving a diiferent race, "The situations have some similarity hut
they have diffevent orvigins, create ditfferent problems, and require dif-
- - —=ferent corrective action.

In the 1964 Aet (and again in 1966 during considerntion of amend-
ments to the Elementary and Secondary Edueation Aet of 1963) Con-
gress, within the context of debates on aid to de facto ssegrregratod
schools declined to decide just what should he done abont imbalaneed
neighborhood sehools* The legislative solution, if there is one to this
problem. will require a carefully conceived and thoronghly debated
comprehensive statute, In the 1964 Act Congress simply directed that
the federal assistance provided in Title IV, § 403-5 was not. to he used
for developing plans to assign pupils to overcome meia) imbalanee.®
Similarly, Congress withheld anthorizing the Attorney General, in
school desegregration actions, to ask for a comrt order uiiing for
busing pupils from one school to another to %achiove n racial
halinee™,0s

B. Section 407 (a) (2) of Title IV authorizing the Attorney General
to file suit to desegregate, contains the “anti-husing™ provisa:

. . . nothing herein shall empower any official or conrt of the
United States to issue any order seeking to achieve a rncial halance
inany school by requiring the transportation of pupils or students
from one school to another or one sehool district to another in order
to achieve such racial complianee with constitutional standards.”

First, it shonld be noted that the prohibition applies only to trans.
portation: and ouly to transportation across sehool lines to achieve
racial halanee, The furnishing of tinnsportation as ‘mrt of a freedom
of choice plan is not prohibited. Second. the equitable powers of the
courts exizt independently of the Civil Rights Act of 1964, It is not
contended in the instant eases that the Aet conferred new authority

—_———
P
“t 1or s

fdea of the pumber and eomplexlty of the adminiztrative prohletas sehon
denlfris Wi sle foeta segregation] see Knplan, Sepreeation Litheition piod
s—Iart 10 The Genernl Northern Problem, 5% NW, U1, Rev, 157, ING-1S6G
D3, Professor Kanlnn anotes nt length oxeernts from the te<timony In ell,
“o Phe question of providing speclal, earamarked foderal fand< for sehool distriets that
Were trving to correet imlmlanced nelghborhaod sehool: eame np ngabn in connectlon with
the 106G nmendments to the Elementary aml Secondary Biucation Aet of 1965, The Hanse
committes recommended: speckal priority for applications whder Pitle T of the from
loeal sehaol ity ot< witieh sought help with pralMlems of overcrowhling, obeoleseotoe, of
racial imbalaned, The Hotse withdrew nriarity for dealine with probhems of racinl imbalance
sl added nnamendment to Seetlon 604 of the At to the effcet that nothing tn the At
b constened to regnire the asskmment or teatsjortation of students or teachers in order
teovercome raelal Imhalance,” Phe Senate went alane with hoth actions. Fhe dehate makes
clear thet Consrers wan ottee agaln talkine abont rarefal imbalanee in the tontort of de facto,
not e inre, nal segregation, 8 wirtlentarly Congressional Record, Octoher 6, 1066,
G541 3, See alvo 1966 U8, Code Congressional and Ndministratlve News,
G000, f e In Hoise commilttes meport rocotimending the priority
t] with racial ihalance,
ressmah Cramer™s amendment,

PPN restriction appears in § 407 of the Act. In Itx context it seems elearly to restriet
the Attorney General to rennestine onby <iel rellef ax ix constituthimally eompelled. In other
words, the Aet Is naot 16 hoe constriued as authorizinge a statutory duty to redice hmbalanes
by husing, Certalnly the lnngitige of § 407 daeos not esil for a constraction thiat vprohibits
i eonrt order directing the sehool hoards abandon racially diserimimttory practices whieh
violate the Constitutlon, Nor does it snggect that the Attorney General is prechuded from
mrquesting conrt orders to end raelal Tmbalanee resilting from unconstitutional practices.

, e,
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on the comrt=, And this Comrt has not looked to the Act as a grant of
new judicial anthority. . )

Section 407 (n) (2) might be vead as nl)plyiug only to orders issned
in suits filed by the Attorney Geueral under Title IV. However.
Senator, now Viee President Hinnplhrey. Floor Manager in the Senate,
said it was his understanding that the provision applicd to the entire
bill, In particular. he said that it applies to any refusal or termination
of federal assistance under Title V l sinee the procedure for doing so
requires an order approved by the DPresident, Senator Humphrey
expluined:

“Ihis addition seeks simply to preclude an ivference that the title
confers new authority to deal with ‘racial imbalapee’ in schools,
and should serce to seothe femrs that ‘Title 1V might be read to
clupower the Federal Government to order the hussing of chil-
dren around a ety in order to achieve n certain racinl bitlance
or mix in schools. ¢ Furthermore, & new section 410 wonld ex-
plicitly declure that nothing in this title shall prohibit clussifiea-
tion and assigmment for veasous other than race, color, religion.
or national origin.’ ¢ "Thus, clasifiention aloug bona fide neighbor-
hood sehool Lines, or for any other leyitimate reuson which locnl
school bourds might see fit to adopt. wonld not be affected by
'Title IV, s0 long as such clussifieation was bonn fide. Furthermore,
this amendment makes clenr that the only Federl intervention in
loenl sehools will be for the purpose of preventing denial of equal
protection of the lnws.” (Emphasis added.)

Sanator Humpley spoke several times in the lingange of Rrigas
Lut his veferences to Zell indieate that the rvestrictions in the Act
were pointed at the Gary, Indinna de facto type of segregation. Senn-
tor Byrd (West Vivginia) asked Senator Humphrey wonld he give
assurance “that under Title VI school children may not be bused
from one end of the community to another end of the conunumity at
taxpayer” expense to relieve so-enlled meial imbalance in the schools™,
Senator Hmuphrey replied: .

Fdo. .. That language is to be fonnd in Title IV, 'Fhe provi-
sion | §407(n) (2)] merely quotes the substunee of a recont comrt
decision which 1 have with me, and which I desive to include in
the Record today. the so-enlled Gary ease.”

Senator Humphrey explained : ,

“dudge Beamer's opmion in the ¢Zary case is signifieant in this
connection. In discussing this case, ns we did many times, it wus
decided to write the thrust of the cowrt's opinion into the pro-
posed substitute.” (Emphasis added.)

The thenst of the Gary ease (22ell) was that if school distriets wore
drawn withor* megard to race, but rather on the basis of such factors
as density of population, travel distances, safety of the children, costs
of operating the school system, and convenience to parents and chil-
dreny those districts ave valid even if there is a racinl imbalanee
cansed by diseriminatory practices in housing. ‘Uhus, continning his
explanaton. Senator ITumphrey said:

“Tle bill does not attempt to integrate the schools, but it dows
attempt to eliminate segregation in the schools ‘Fhe natural fac-
tors, such s density of population, and the distaance that students
would have to travel are considered legitimate means to deter-
wine the validity of a =hool district. ¢f the school districts arve
wnt gorymandered, and in effect deliberately segrequted. ‘The fact




Q

ERIC

PAFullToxt Provided by ERIC

ol

that there is a racizl imbalance per se is not something which is
unconstitutional. ‘That is why we have attempted to elarvify it with
the langnage of Sectior 4.7 ( Emphasis added.)
C. Section 601 states the general purpose of Title VT of the Act:
#No person in the United States shall, on the ground of race,
color, or national origin. be ¢xcluded from participation in. be
denied the benefits of, or be subjected to discrimination under any
program or activity receiving Federal financial assistance.” (Em-
phasis added.)
This is a clear congressional statement. that racial diserimination
against the beneficiaries of federal assistance is unlawful. Children
attending schools which receive federal assistance are of course among
the beneficiaries. In the House. Congressman Celler explained.
“The legality is based on the general power of Congress to apply
reasonable. conditions . . . €In general. it seems rather anomalons
that the Federal Government should aid and abet discrimination
on the basis of race. color or national origin by granting money
and other kinds of financial aid. It scems rather shocking. more-
over. that while we have on the one hand the 14th amendment,
which is supposed to do away with discrimination since it pro-
vides for equal protection of the laws, on the other hand. we have
the Federal Government aiding and abetting those who persist in
practicing racial discrimination.”
In the Senate, Senator Javits, an assistant floormanager, expressed
concernas to the clarity of the statement of policy :
“¥ ask the Senator whether we now have a clear underst:nding
that. if title IV shall be enacted as it s now proposed. the express
and clear poiicy of Congress agninst aiding discrimination will
prevail . .7
Senator Iwmphrey answered :
“Some Federal agenciés appear to have been reluctant to act in
this area. Title VI will require them to act. Iits enactment will thus
serve to insure uniformity and permanence to the nondiscrimina-
tion policy.™
D. Scction 604 of the Act, 42 G.S8.C. § 2000d-3 is the section the de-
fendants principally rely upon and the section most misunderstond
It provides:
“Notiing contained in this title shall be construsd to anthorize
action under this title by any department or ageney with respect
to any employment practice of any em ployer, employment agency.
or labor organization exeept where a primary objective of the
Federal financial assistance is to provide employment.” (1Smpha-
sis added.)

The defendants contend that this section bars any action requiring

desegregation of facilities nnd school personnel.

Section 604 was not a part of the original Touse bill. Senator
ITumphrey. while introduecing the Act explained: *['The] Commis-
sioner might also be justitied in requiring climination of meial dis-
crimination m employment or assignment of teachers, at least where
such digerimination atiecied the edueational opportunities of students.
See Brarton e. Bourd of Public Instruction of Dural County, 5 (v,
1964, 526 I°.2d 616, 110 Cong. Ree. p. 6545, That was in Mareh 1964,

2 Kee Hearliges Before the Cominitiere on Rules, Honse of Bepresentatives, S8 Congz, 2l
Kess, on 1, Bep, 826, Sept. 20-0, 1966, 24-265_ 3740,
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InJune 1964, in explaining the amendients, Senator Humphrey said,
“This provision is in line with the provisions of section 602 ynd
Seives 1o stell ont more precisely the sleclaned seope of coverae
of tae title.” In the same speech he stated (110 C.R. 12714) : “We have
nade no changes of substance in ‘Title VL™ This explanation plainly
indicates that the amendment was not intended as a statutory har
to faculty integration in schools receiving federal aid.

However. in the interval between these two explanations the Attor-
ey Gererall in response to a letter from Senator Cooper. stated that
Seetion 602 would not apply to fede sty aided emplovers who dis-
criminated in employment practices: “Title VI is limited . . . to dis-
crimination agninst the beneficiaries of federal assistance programs.
-« « Where, however. employees are the intended beneficiarics of a
program. Title VI would apply™ Ile gave as an example accelerated
public: works programs. It was after the receipt of the Attorney
Gieneral's letter that the amended Senate bill was passed. The school
boards argme therefore that Section 604 was cmacted. beeanse of the
Attorney General's interpretation. to exclude interference with em-
plovment practices of scliools. ,

In its broadest a plication this argument would allow racial dis-
crimination in the l‘urin;:. discharye. and assignment of teachers. In
its marrowest application this argument wonld allow discrimination
in biving and discharging but not in assigming teachers, as inexplicable
anomaly.* There is no merit to this argument. Section 604 and the
Attorney General's letter are not inconsistent. sinee nnder Scrtton 601
it is the school children. not the teachers (eimplovees). who are the
pritaary beneficiaries of federal assistance to public schools. Faculty
mtearation is essential to student desegregation. To the extent that
teacher discrimination jeopardizes the suceess of desegreamtion. it is
unlaw ful wholly aside from its effect upon individual teachers.

After Section 601 was proposed, additional clarifying language was
stggrested to muke it clear that diserimination in certain employer-
cmployee velationships, not affecting the intended beneficiaries of the
prowram. wonld be exchided from the reach of the statute. Sce Hear-
mgs, ILR. Com. on Rules, ILR. 7152, ssth Cong., 2d Sess. (1964).
pp- M, 2260 1O CR. 6546 (Senator Mumphrey). For example.
there was a serions gqnestion as to whether the hill wonld forbid a
farmaer who was receiving benefits under the Agricultural Adjustment
Aet from discrintinating upon the basis of tace in the seloction of his
employees. Hearings, ILR. Conm. on Rules, ILR. 7152, 88 Cony., 2d
Sess, 1964, p. 4. 110 C.R. 6545 (Senator Humphrey). The addition
of Section 601 to the bill as originaly proposed clearly exchuled the
applieation of the et to this type of situation. Congress did not. of
course. intend to provide a forum for t he reliof of individual
teaachers who might be diseriminatorily discharged: Congress was
inferested in a general requivement essential to suecess of the progeam

as . whole 1 " e

2 N fontnnte 16,
NA Operations Mannal, The Civil Rizhts Art of 1964, p. 259,
e Notee, Desegrezation of Pablic Sehool Arctivitlex, 51 Tows L. Bev. 681, 590-96

L¥euztor Himplicey o
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sfained o elbimination of racinl diseriminathon in employ.
1ers L L dees of menns that Title VT wonld anthorize a Cedernt
AT rl prpdl asciznments, or to selieet o {partienkir] frendty o
oigmrtzents oof the i have et The onty anthority eonferred wonld he anthority to
adont, witlt tlpe appeeval we Brexident. a ogenernl pepdrement thet the Toeal selinet
anthardzy refratn fran racial diserfmination in treatment of pupils azul teseliers .. 150
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Collaterally to their argumcht on Section 604, the defendants cite
Section 701(b) of Title VII, covering Equal Employment Oppor-
tunities, which specifically excepts a ““state or political subdivision
thereof ™. This section has no application to schools. Section 701(h),
defines ~employer™ as “a person ergraged in an industry affecting com-
meree who has twenty-five or more employees. ., .”

Section 604 was never intended as a limitation on desegregation
of schools. If the defendants view of Section 604 were correct the
purposes of the statnte wonld be frustrated, for one of the kevs to
desegregration is integration of fuenlty. Aslong us a school has a Negro
faeulty it will always have a Negro student. body. As the District
Court for the Western District of Virginia put it in Brown », Connty
Sehool Board of Fredeviclk € ‘ounty, 1965, 245 F, Supp. 549, 560:

*['TThe presence of all Negro teachers in a sehool attended solely -
by Nearo pupils in the past denotes that schiool a ‘colored school®
inst as certainly as if the words were printed across its entrance
in six-inch letters.”

As Tar as possible federal conrts must. carry out congressional policy.,
But we mnst not overlook the fact that “we dexl here with constitu-
tional rights and not with those established by statute”, 12 The right
of Negro students to be free from rucial diserimination in the form of
asegregated faenlty is part of their broader right. to equal edneational
opportunities. The “mandate of Brown . . . forbids t‘m [diserimina-
tory] consideration of mce in faculty selection just. as it forbids it in
pupil placement.” Chambers ¢, Hendersonville City Bourd of Fidnea-
tron. 1 Cir. 1966, 364 F.2d 189, .

In Brown 17 the Supreme Court specifieally referred to the reallaen-
tion of staff as one of the reasons permitting desegregation “with all
deliberate speed™. “In determining the additional time necessary . ..
courts may consider problems related to administratior, arising
from ... persounel. ... (Emphasis added.) 349 TS, at 301, For ten
years. however. this Conrt and other cirenit conpts 1+ had approved
distriet conrts” postponing Learings on facnlty desegresation, Bradley
». Nehool Bowrd of the City of Richmond. 1965, 382 U.S. 103, 86 S.Ct.
224. 15 L.Ed.2d 1ST put an end to this practice. Tn Rradley the =n-
preme Conrt held that facnley segregation had a direct impact on dpsorr-
regation plans. The conrt snmnurily remanded the ease to the Jis-
triet court holding that it was improper for that court to approve a
desegregation plan withont eonsidering. at a full evidentiary hearine,
the impact of faeulty allocation on a racial basis. The Conrt said.
“I'There 1] no werit to the sugaestion that relation between faenltv
atlocation on an allesed racial hasis and the adeonaey of the deseore-
zation plans are entirely speceutative.” Morcover., “Delavs in desearewn-
tion of school systems are no longer tolerablo. 982 TS, at 105, In
Fogers v, Panl. 1965, 382 T7.8. 198, 200, 86 S.Ct. 358, 15 T.1d.24 265,
the Sunreme Court held that Negro students in grades not vet deseer-
reemed were entitled to sn immediate transfer to g white high school,
Thev “plainiy had standing” to sue on fwo theorvies: (1) “that recial
Aloeation of farulty denies them equulity of edurational opportunity

2 &mith v, Reard of Education of Morrilton. & Cir. I066, 365 7.2 770, 7¢4,

Ao exvanple Loekett v, Board of Eduenstton of Museoxer Connty 5 tr vap= =
.24 225, 299 Calionn v, Latimer. Cir, 1063, 421 P oa an2, 207 Bradley v, & Yoot
Beetrd of the Clty of Riehmond, 3 Cir. 1965, 345 F.2d 210, 320,
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without regard to segregation of pupils. and (2) that it renders in-
adequate an otherwise constitntional pupil desegregation plan soon
to be applied to their grades.” In Singleton 17 this Comrt. relying on
Rradley. held that it was “essential™ for the Jackson schools to make
an “adequate start toward elimination of race as a basis for the ém-
ployment and allocation of teachers. administrators and other per-
sonnel.™ 355 F.2d at 870. .

Tu a recent decision of the Eighth Civenit. "lark r. Board of Educa-
tion of Little Rock Sehool District. No. 18.368. December 15. 1966. the
Conrt required a “positive program aimed at ending in the near future
the segregation of the teaching and operating staff’”. The Court stated:
“We agree that faculty segregation enconrages pupil seeregation and
is detrimental to achieving a constitutionally required non-racially
operated school system. Tt is clear that the Board may not continue to
operate a segregated teaching staff. ... Tt is also clear that the time for
delay is past. The desegregation-of the teaching staff should have
hegun many years ago. A this point the Board is going to have to take
accelerated and positive action to end discriminatory practices in staff
assieument and recrnitinent.” . -

In Rraxton v. Board of Public Instruction of Dural County. 1964,
326 F.2d 616. 620. cert. denied 377 U.S. 924, the case cited by Senator
Fumphrey. this Court affirmed an order of the district court prohibit-
ing assignment of “teachers and other personnel .. .on a racially segre-
anted hasis.” In Smith ». Bowd of Education of Morrilton. 8 Cir. 1966,
263 F.2d 770,778, the Conrt said :

~Tt is onr firm conclusion that the reach of the Brown decisions,
although they specifically coneerned only pupil discrimination,
clearly extends to the proscription of the employment and as-
sienment. of public school teachers on a racial basis. Cf. United
Public Workers v. Mitchell, 330 T, S. 75,100 (1947) : Wieman v.
Tpdeaiaff, 344 T°. S. 183, 191-192 (1952). See Colorado Anti-
Diserimination Comm'n v. Continental Air Lines, Tne., 372 U. S.
714, 721 (1963). This is particularly evident from the Sunreme
Conrt’s positive indications that noundiseriminatory allocation of
facenlty is indispensable to the validity of a desegregation plan.
Bradley v. School Board of the City of Richmond. supra: Rogers
v. Paul. supra. This conrt has already said, ‘Such discrimination
[failure to integrate the teaching staff] is proscribed by Brown
and also the Civil Rights Act of 1964 and the regulatious promul-
aated therennder’. Kemp v. Beaslev. supra. p. 22 of 352 F.2d.”
Tn Wheeler v. Dwrham. ity Board of Education. 4 Cir. 1966, 363 T.2d
£33, 740 the Comrt stated: “We read [Bradley] as anthority for the
proposition that removal of race considerations from facnlty selection
and allocation is. as a matter of law; an inseparable aud indispensable
command within the abolition of pupil segregation in public schools
as pronounced in Brown . Board of Education. 347 U.S. 485, TTence no
proof of the relationship of faculty allocation and punil ascignment
was required here. The only factual issne is whether race was a factor ”
entering into the employment and placement. of teachers.”” Tn Wright
». County Sehool Board of Greensville County. E.D. Va. 1966, 252
F. Qunp. 378, 384, holding that a facnlty desegregution provision ap-
proved by the Commissioner of Education was not. sufficient. the conrt
said: ’
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“The primarily responsibility for the selection of means to achieve
cmployment and assignment of staff on a nonracial basis rests with
the school board. . . . Several principles mst be observed by the
hoard. Token assighments will not suffice. The elimination of a ra-
cial basis for the.employment and assignment of staff must be
achieved at the carliest. practicable date. The plan -must contain
well defined procedures which will be put into effect on definite
dates. The board will be allowed ninety days to submit amend-
ments to its plan dealing with staff enrployment and assigment
practices.”
In Kier v County Sehool Board of Augusta County, W.D. Va. 1966,
249 F. Supp. 239, 247, the court held that free choice plans require
faculty integration:
“Freedom of choice. in other words, does not mean a choice hetween
a clearly delineated ‘Negro school® (having an all-Negro facnlty
and staff) and a ‘white school” (with all-white faculty and stafl).
School authorities who have heretofore operated dual sehool sys-
tems for Negroes and whites must assume the duty of eliminating
the effects of dnalism before a freedom of choice plan can be su-
perimposed upon the pre-existing situation and approved as a
final plan of desegregation. Tt is not enough to open the previous-
Iy all-white schools to Negro students who desire to go theve while
all-Negro schools continne to be maintained as such. . .. The duty
rests with the School Board to overcome the diserimination of the
past. and the long-established image of the ‘Negro school’ ean be
overcome under freedom of choice only by the presence of an
integrated faculty.”

See also Dowell ». School Roard. of Oklahoma City Public Sehools,

W.D. Okla. 1965. 244 . Supp. 971, 977, and Franklin v. County School

Boavd of Giles County. -+ Cir. 1966, 360 F.2d 525, :

We cannot impute to Congress an intention to repudiate Senator
Humphrey's explanation of Section 604 and to change the substance of
Title VI, tearing the vitals from the statutory ohjective. Integration
of faculty is indispensable to the snccess of desegregation plan. Nor
cane we impnte to Congress the intention to license, unconstitutionally.
diserimination in the employment and assignment of teachers, a con-
spicuous hadge of de jure segregated schools, ™

E. As we construe the Act and its legislative history, epsecially the
sponsors’ reliunce on Bell, Congress. because of its hands-off attitude
on hona fide neighborhood school ssvtems. qualified its broad policy of
nondiscrimination by precluding ITEW s requiring the bussing of ¢hil-
dren across distriet lines or requiring compulsory placement of chil-
dren in schools to strike a balanece when the imbalance results from de
facio. that is, non-raciallv motivated segregation. s Congressman
Cramer said, “De facto searegation is racial imbalance™. But there ix

¥ Chambers v. Hendersoaville City Board of Edneation, 4 Cir. 1966, 364 I'.2d 159. 192,
involved the prohlem of surplus Negro teachers who lost their jobs when an ail Negro sehool
was abolished. The School Board treated them as new applicants. The court held that this
was diseriminatory.- Speaking for the majorfty. Judge Rell said: “First. the mandate of
Brown v. Board of Eduneation, 347 1.8, 483 (1934). forbids the eonsideration of race in
facnity selection just as it forbids it in pupil placement, See Wheeler v. Durham City Board
of Edueation. 346 124 768, 772 (4 Cir. 196%). Thug the reduction in the number of Negro
pupils did not justify a corresponding rednetion in the number of Negro teachers. Feanklin
v. County Board of Giles County, 360 F.24 325 (4 Cir, 1988). Second. the Negro school
teachers were publie eployess who could not be diceriminated against on aceount of their
;?,%‘}f’“" respect to their retention in the system, John<on v. Branch, 364 F.24 177, (4 Cir.

. e v .
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nothing in the language of the Aet or in the legislative history that
cquates corrective acts to desegrequte ov to integrate a dual sehool sys-
tem witially based on de jure sceqregation with acts to bring abont u
racial balunce in a system bused on bona fide necghborhood schools,

Congress recognized that ITHEW's requirements for qualifying for
financial assistance are one thing and the courts” constitutional and
indictal responsibilities are something else again. The Act states, there-
fore. that. it did net enlarge the conrts’ existing powers to ensnre coms-
pliance with constitutional standavds. But weither did it redice the
courts’ power, -

V.

The HTEW Gnidelines ngree with decisions of this circuit aud of the
similarly sitnated Fonrth and Eighth Civenits. And they stay within
the Congressional mandate. There is no cross-distyict or cross-town
bussing requirement. There is no provision 1equiring school anthorities
to place white children in Negro schools or Negro children in white
schools for the purpose of striking a racial balanee in a school or
school district proportionzte to the racial popnlation of the contmunity
or zchool distriet.** The provision referring to percentages is a general
rule of thimnb or objective administrative gnide for measnring progress
in desegregation rather than a firm requirement that nust be met.™*
See footnotes 105 and 106 Good faith i compliance shonld be meas-
nred by performance, not promises.

X “;’- The present Commissioner of Fduettion, Harold Howe 1L In a conzressional hearing

doepr H

“The paidelines do wet mention and do net reenive vacial balanee® or the corree-

tion of reial “imbakanee.” Nor litve we it the administeation of our oblizations ouder
Title VI sought to establish ‘raeinl balance.” They deal only with desegregation plans
desizned to eliminate the dual school systems for whites and Negroes, systems heinge
operated in violation of the 1054 Supreme Conrt roling, . . . Racial imbalance certainly
mean< the notion of trying to establish ~onte proportion of yeungsters that mnst Le in
enel sad every sehool, We atre not abont <uel: an enterprise,- We stie trying to give
the effect of free eholeex to enter into, or to allow fiee choices in laving puptls
enter into whatever achool they may wish to attend. T do not believe that free choice
plans were ever infended by the conrts or by 1< to be e arrangement whereby the dnal
sehiool system conld continue withont support of law. But rather an artangenent by
whieh over a peried of time we would gradimlly have one sehool system rather 1
two sepirate school systemx. I do not sce 1hat we are engaged in any way in
lishing procedures for batonee,” ilearings hevore the Covmittee on Rules, Hot
tepesentatives, 80th Cong, 2mid Sess., on H, Res, 26, Sept. 2930, T966, p. ¢

also footnote 1086, -

a letter addressed to Members of Congress and Governorx, dated Apri]l 9. 1966,
anad given wide pnblicity in the press, Jobn W, Gardner. Secretary of Ifealth, Eduoeation
ang Welfare explatned the purpose of the pereentages @ N

“The second area of eoneern jnvolves the pereentaces mentioned in the zidelines,
Some hive contended that this portion of the gnidelines imposes 0 formnla of “racial
balanee! This contention miscencelves the pirpose of the pereentaes, The pres
vafling method v desegregation I8 what §s ealled the *free cholee plan. Under
such @ plm, students select their scehools instend of being assmed to lhem on 2
weographic basis. Conrts have expressly conditioned their approval of sueh plans on
aftirmative action by school hoards to Insnre that free chofeo actually exists, Tt is
our tesponsibility to review such plans to fnsnre that the chofee i<, in taet, free and
-to indicate to ~chool district: what procedures shonld be used to as<ure trae
freedom of cholce.

In seeking appropriate eriteria to wnfde ux in review of free choiee planx, we htve
adopted the ebjective eriteria applied by the courts in =imilar ~itnations, One sich
eriterion is the distribution of ~students’ by race in the varfons scliwols of a system
after the students have made their choiees. If snbstantinl numbers of Negro ehildren
chivose and go to previonsly all-white schools, the cholee system i~ clearly operating
frecly. If few or none choose to do ~o in ot community where there has been a
pattern of segregation, then it i« approprinte that the free chofee plan be reviewed

J other factors considered to dcu-rmEnu whether thie system i operating frecly,

Wilth more than 2006 separale districts 1o consider, such percentiges avc thirs
wn administrative awide which  kelpx ux to determine theee dietricts requiving
further review. Such revicw in turn will determiine whether or not the freciom of
thaiee plan ix Sn foet gearking fwir” New York Times, Amil 12, 1966, page I,

Prizted in Hearings before the Committee on Rules, Ionse of Representatives, 89 Conge,
21 Sess. on 1l Res. 826, Sept. 29«30, 1966, p. 31, Commissloner Howe reaflirmed
Seerererye Gardner < policies s stated in the letter. See Hewrings on IL Res, 826,

p. 30-83.
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In reviewing the effectiveness’of an approved plan it seems reason-
able to use some soit of yardstick or objective percentage gmide.
The percentage reqnirements in the Gnidelines are modest. snggesting
only that systems using free choice plans for at least two years should
expect 15 to 18 per cent of the pupil population to have selected
desegregated sehools. This Court has frequently re ivd on percentages
in jury exclusion cases. Where the percentage of Negroes on the jury
and jury venires is disproportionately low compared with the Negro
population of a connty, a prima facie case is made for deliberate
discrimination against Negroos,'s Percentages have heen nsed in
other civil rights eases. A similar inference may be drawn in sehool
desegregation cases, when the number of Negroes attending school
with white children is manifsstly ont of line with the ratio of Negro
school children to* white school children in public schools. Com-
mon sense suggests that a gross discrepancy between the watio of
Negroesto white children in a school and the HTEW ercentage guides
raises an inference that the school plan is not working as it shonld
in providing a unitary, integrated system. Thus Evans . Buchanan.
D.C. Del. 1962, 207 F. Supp. 820 held that this natural inference
coupled with the board’s possessing the probative facts that might
rebut the inference ereated a presumption that the proposed desegre-
gation plan was unconstitntional. -

The Guidelines were adopted for the éntire conntry. ITowever. they-
have been formnlated in a context sympathetic with loeal problems.
Sections 103405 of the 1964 Civil Rights Act provide that, upon re-
aquest. the Commissioner of Edueation may render technical assistance
to public school systews engaged in desegregation. The Commissioner
may also establish training institutes to connsel school personnel hav-
ing educational problems oceasioned by desegregation: and the Com-.
niissioner may make grants to school boards to de fray the costs of pro-
viding in-serviee trnining on desegregation. In short. the Commissioner
may assist those sechool boards who allege that they will have diffienlty
complying with the guidelines. When desegregation plans do not meet
niinimnm standards, the school authorities shonld ask HIEW for as-
sistance. And district courts shonld invite HEW to assist by giving
advice on raising the levels of the plans and by helping to coordinate
a school’s promises with the school’s performance. In view of the com-
petent assistance HEW may furnish schools, there is a heavy burden
on proponents of the argument that their schools eannot meet FIEW
standards,

VI

School authorities in this cirenit, with few exceptions. have tinned
to the “freedom of choiee” method for desegregating publie schools.
The method has serions shortcomings. Indeed. the “slow pace of inte-

17 “Yery deelded varlatlons 'n Proponlnns of Negroes and whites on fnr.\' Hsts from
racial proportions in the popuintion, which varlatlons are not expluined and are long
continned, furnished evidence of systematie esclusfon of Negroes from jury serviee”
United States ex rel. Seals v. Whian. 5 Cir. 1962, 304 F.2d 523, 67. .

™ 1In United States v. Ward, supra at 803, the Court compared the mimber of Negroes
reglstered with the nomber of Negroes eligible to vote, W\ similar praetlee is used in
provae systematic exclusion of Negroes from jnries. Chsaell v, Tesas, 1930, 339 1°.8.
282 Avery v, Georgin, 1953, 345 U.S. ¢ Smith v. Texas, 1940, 311 C.8. 128, In each
Instanee, precentage tests have heen u not as an effort to effect racinl balanee, bhnt
as aomeans of determining whether a challenged procedure is operating fnoa way tiut
violutes comstitutfonal rights. Sce Finkelstein, ‘Ihe Application of Statisticai Decision
Theary to the hury Dicerhmination Cases, S0 Hary, L. Loy, 388 (18646),

' See footnote 35,
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gration in the Southern and border States is in large measure attribut-
able to the manner in which free choice plans . . . have operated.” "
When such plans feave school officials with a broad area of uncontrolled
discretion, this method of desegregation is better suited than any other
to preserve the essentials of the dual school system while giving paper
compliance with the duty to desegregate. cT

A free choice plan does not abandon geographical eriteria. but. re-
guires no rigid ad’ erence to attendance zones. Theoretically every child
may choose his scii00l, but its effectiveness depends on the availability
of open places in balanced schools. Moreover, unless there is some pro-
vision to prevent white children transferring out of an imbalanced
school this plan will promote resegregation.!*. ,

“Under treedom of choice plans, schools tend to vetain their racial
identification,” 1 Such plans require aflirmative action by parents
and pupils to disestablish the existing system of public schools. In this
cirenit white students rarely choose to attend schools identified as
Negro schools. Negro students who choose white schools are, as we
know from many cases, only Negroes of exceptional initiative and forti-
e, New consiruction and improvements to the Negro school plant
attract no white students and diminish Negro motivation to ask for
transfer, Nevertheless, the Eighth Circuit has :11,)1)1'0\‘ed freedom of
choice plans “asa permissible method at this stage.”” although recogniz-
ing that such a plan “is still only in the experimental stage and it has
not vet been demonstrated that such a method will fully implement
the decision of Zrown and subsequent cases and the legislative declara-
ticn of §2000(d) of the Civil Rights Act of 19617 % We have said;
“At this stage in the history of desegregation in the deep Sonth a
freedom of choice plan® is an aceeptable method for a school board
to use in fulfilling its duty to integrate the sehool system. In the long
run. it is hardly possible that schools will he administered on any
snch haphazavd basis™, Séingleton 11, 355 F.2d at 71. ITEW recog-
nizes freedom of choice as a permissible means of desegregation. Sce
Revised Guidelines, Subpart 53, 181.11, and all of Subpart D.

Cowrts should closely serutinize all such plans. Freedom of choice
plans “may . . . be ivalid because the ‘freedom of choice’ is illusory.

1 Rep. U.S. Comm. on Civil Rights, Survey of School Desegregation in the Sonthern
and Border States—1965-6G6, n. 51, “Freedom of chofee plans aceepted by the Oflice of
Bdueation huve not disestablished the dual and raclally segregated school systems fnvolved,
for the followlng veasons: a, Negro and white schools have tended to retnin thelr racial
fdentity » b, White <tndents rarely clect to attend Negro seliovls: ¢, Some Negro stndents
are reluctant to yever normal school ties, made stronger by the raecinl Identification of their
seliools ¢, Many Nero ehildren and parents in Senthern States, having Hved for decades
fn positions of snbeervience. are relnctant to assert thelr rights: e, Negro ehildren and
pareits in Sonthern Statex frequently will not choose n formerly sdl-white sehool heeanse
they fear retalintion and hoctility from the white community : f. Tn some <chool districts
in the Sonth, sehool efficialy have fatled to prevent or punish hiurassment by white ehildren
of Negea chillren who have elected to attend white cehoolx y g. I xome nreas fn the Sontl)
where Negroes have electod to attend formerly allswhite sebools, the Negre community has
lvlm"l .~|,|:);-"ntml to retaliatory violeneo, evictious, Josx of johs, and ther forms of intimida-
tion,™ Thin,

M Qee Gose v Board of Edneation, 31963, 373 U.S. 683, 83 S.Ct, 1405, 10 L.d.2d 612
Dillard v. Schiool Board of the City of Charlottesville, 4 Cir. 1962, 308 1,24 920, cevt, den'd
274 U8, 827 (1963) ¢ Jack<on v, School Board of the City of Lynehbnrg. 4 Cir, 1063, 221
T 24 250 TFor disenscion of Ymitations to a free choice plan, see Fiss, Racial Imbalance
fn the Publie Schools, 78 Harv, 1. Rev. 363, 372 (1963).

H2Repn T° 8 Comm, on Civ. Rirhite, Survey of Degesrogation in the Son*hern und Border
Kentow, 1047566, p. 22, The Commlssion algo notev that racial Sdentification of sebools as
New o cohpls s strengthened by : (1) normal schonl ties; (2 the ipferest Nezro ad.
ministratess apd teachers have in maintaining the oual system (from May 1963 to Sep.
tember 1065, GBR Nezvo tenchers became surplus bhecanse of desogregation) : (3) some
Negro eduentors nre evpesed to desegregation, heennss npst economie and cultiral depriva-
tion mateq Neevoes i1 nrepared to compete with white children in schools.

usKemp v. Beasley, 8 Cir. 1965, 852 F.2d 14, 21.
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The Yhm must be tested not. only by its provisions, but by the manner
in which it operates to provide opportunities for a desegregated
education.” Wright v. County School Board of Greenville County:
E.D.Va. 1966, 252 F.Supp. 378, 383, In that ease the comt was con-
cerned that “operation under the plan may show that the transporta-
tion policy or the capacity of the schools severely limits freedom of
choiee, although provisions concerning these phases ave valid on their
face™. In Lockett v. Doard of Education 6f Muskogee County. Ga..
5 Cir. 1965, 342 F.2d 225, we were concerned that “proper notice™
be given so that “Negvo students are afforded a reasonable and con-
scious opportunity to apply for admission to any scheol which they
are otherwise clizible to attend without regard to race™. Also. as
Judge Bell, for the Cowrt, pointed out, “a necessary part of the plan
is a provision that the dual or biracial school attendance system . . .
be abolished.” See also Dowell v. School Bourd of Oklahoma City
Public Schools. W.D.Okla, 1965, 244 F. Supp. 971: Bell r. Nchool
Doard of City o{ Staunton, W.D.Va. 1966, 249 F.Supp. 249: Aier
v. County School Board of Auguste County W.D. Va. 1966, 249 F.
sSupp. 239,
There is mueh that school aunthorities should do to wmeet their
responsibilities:
“[Brown] called for responsible public officials to rveappraise
their thinking and policies. and to make every effort to atford
Negroes the more meaningful equality guaranteed them by the
Counstitution. The Brown  decision, in short, was a lesson in
democracy, directed to the public at large and move particnlarly
to those vesponsible for the operation of the schools. It imposed
a legal and moral obligation upon officials who had ereated or
maintained segregated schools to undo the damage which they
had fostered.”™ Z'aylor v. Board of Education of the City of
Yew Rochelle. S.D.N.Y. 1961, 191 I, Supp. 181, 157, ati'd 294 F.
ad 36, cert, den'd 368 1S, 940 (1961). ]
School officials should consult with Negro and white school authori-
ties before plans ave put in final form. They shonld see that notices
of plans and procedures ave elear and timely. They should avoid the
diseriminatory use of tests and the nse of birth and health eertificates
to make transfers difficult. They shonld eliminate inconvenient or
burdensome arrangements for tiansfer, such as requiring the personal
appearance of parents. or making forms available at inconvenient
times to working people. They should employ forms which do not des-
ignate the name of a Negro school as the choice or contain a “waiver™
of the “right™ to attend white schools. Certainly school officials should
not discomrage Negro children from enrolling in white schools, directly
or indirectly. as for example. by advising them that. they would not
be permitted to engage or would not want to engage in school activi-
ties. athletics, the band. elubs, sehool plays. 1f transporgation is pro-
vided forr white children, the schedunles should be re-routed to provide
for Negro children. Overcrowding should not be used as an excuse
to avoid transfers of Negro childven. In Bradley v. School Board of
the City of Richmond, + Civ. 1965, 345 ¥.2d 310, 323, Judges Sobeloft
and Bell, concurring, said:
“A\ plan of desegregation is more than a matter of words. The
attitude and purpose of public officials, school administrators and
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facnlties are an integral part of any plan and determine its effec-
tiveness more than the words employed. 1f these public agents
translate their duty into aflitmative and sympathetic action the
plan will work: if their spirit is obstrnctive, or at least negative,
little progress will be made, no matter what forin of words may he
nsed,”
Freedom of choice means the maximnm amonnt of freedom and
clearly nnderstood choiee in a bona fide nnitary system where schools
. are not white schools o1 Negro schools—just schools,
We turn now to a disenssion of the speeific elements of a freedont of
choice plan that make it more than a mere word of promise to the ear.
A Npeed of Desegregation. 'The announced speed of desegregation
no longer seeins to be a ervitical issne. The school boards generally
concede that by the school year 1967-68 «// grades shonld be desegre-

aated. :
B. Mandatory Anwudl Free Choice. Underlying and tending to
- counteract the effectiveness of ail the freedom of choice plans hefore ;

the Comt is the initial unconstitutional assiunment of all students by
race. When the freedom of choice plan is “permissive™ or “voluntary™
the etfect is to superimpose the snme old transfer plan on racial assign-
ments and dunl zones, We hold that any freedom of choice plan is in-
adequate if based npon a preliminary system of assignment by race or
aual geographic zones, See Ningleton I[ and Lockett v. Board of 1. du-
cation of M uscogee County, Ga.. 5 Cir. 1963, 342 I.2d 223, restating the
requirement. of Ntell v, Swvannah-Chatham County Board of E duca-
tion. 5 Cir, 1964, 333 T.2d 35 and Gaines v. Dougherty Cownty Board of
Education, 5 Cir. 1964, 334 I°.2d 983, 1t is essential thut dual or hiracial
school attendance systems be abolished contemporancously with the ap-
plication of 2 plan to the respeetive grades rea cLod by it.

In place of permissive freedom of choice there nmst be a mandatory
aunnal free ehoice of schools by all students, both white and Negro, It
a child or his pavent is to be given a meaningful choice, this choice
nmst be aflorded annnally.™ Kemp r. Beasley. S Cir. 1965, 352 F.2d 14,
22, The initial choice of assignment, within space limitations, shonld
be made by a parent or by a child over fifteen withont regaid to race.
This mandatory free choice system wonld govern even the initial as-
sigmment of' students to the first grade and to kindergarten. At the
mininu, a freedom of choice plan shonld provide that: (1) «ll stu-
dents in desegregated grades shall have an opportunity to exercise a
choice of schools. Bradley v. Schoal Board of I}m City of Richmond 4 ,
Cir, 1965, 345 F.2d 310, vacated and rermunded, 1963, 382 U.S. 103; (2)
where the mmber of applicants applying to a school exceeds available
space, preferences will he determined by a nniform non-racial stand- :
ard, Stell r. Surannah-Chathan County Baoard of Fducation. 3 Civ.

1964, 333 I°.2d 55, 65: and (3) when a stndent fails to exercise his .
choice, he will be assigned to a school under a nniform non-racial stand- :
ard, Kemp v, Beasley. 8 Cir. 1965, 352 17.2d 14, 22, ‘

C. Nofire, The votice provisions of the ITISW Guidelines are reason-

‘S

able and should Le followed. Where public natice by publication in a ;
newspaper will assnre adequate notice, individual notice will not he :
neeessary. Individual notice should be required if notice by publication ;
is likely to be inadequate, [
5
Q ~:’
. \
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D. T'ransfers for Students in Non-desegieqated Grades and with
Special Needs. In Singleton IT we hield that children in still-segregated
grades in Negro schools “have an absolute right, as individua s, to
transfer to schools from which they were exclnded becanse of their
race.” 1 335 F.2d at 869. Sce also Regers v. Paul, 1965, 382 U.S. 198,
15 L.Ed.2d 265. .\ transfer provision should be included in the plan.
The right to transfer under a state Pupil Placement Law shonld be
regarded as an additional right that takes into consideration criteria
irrelevant to the absolute 1-igT|t. referred to in Rogers v. Paul.

E. Services, Fucilities, Activities, and Programs. In Singleton 11 we
held that there shonld be no segregation or discrimination in services,
facilities, activities, and programs that may be conducted or sponsored
by, or affiliated with, the school in which a student is envolled. We
have in mind school athletics and inter-schlastic associations of conrse,
but also pavents-teachers associations. In order to eliminate any -
certainty on this point, we hold that the plan should contain a state-
ment that there \\'i‘l be no such segregation or discrimination.

F. School Equalization. In recent years, as we are all well aware.
Southern states have exerted great effort to improve Negro schnol
plauts. There are however many old and inferior sehools readily iden-
tifinble as Negro schools; there are also many superior white sciaols, in
‘terms of the quality of instruction. A freedom of choice plan wiii be

- ineffective if the students cannot choose mmong schools that are sub-
stantially equal. .\ school plan therefore should provide for closing in-
ferior schools and shonld also include a provision for remedial pro-
graws to overcome past inadequacies of all-Negro schools. 'T'his will,
of course, require the local school authovities and the trial comits to
examine carefully local situations and perhaps seek advice from quali-
fied, unbiased anfhorities in the field.

G. Scheduled Compliance Reports. Scheduled compliance reports to
the court on the progress of freedom of choice plans are a necessity and
of benefit to all the parties. These should be required following the
choice period and agnin after the opening of school. None of the sehool
boards expressly objected to this provision, or one similar to ity and it
does not appear onerous.

H. Desegregation of Faculty and Staff. The most difficult, problem
in the desegregation process is'the integration of faculties. See Seetion
IV D of this opinion. .\ recent survey shows that until the 1966-67
session not a single Negro teacher in Alabama, Louisiana, or Missis-
sippi has been assigno(fto a school where there are white teachers.!s -
As evidenced in nurmerons records, this long continned policy has re-
sulted in inferior Negro teaching and in inferior eduncation o Negroes
as a class. Everyone agrees, on principle. that the selection and assign-
ment of teachers on merit should not be sacrificed just for the sake
of integrating facnlties; teaching is an art. Yet until school anthorities
recognize and carry out their afirmative duty to integrate faculties as

34 This was not new. In 1937 a distrlet court in Maryland held that stair step plans
do not justify excluding a qualified individual, notwithstanding n more gradual schedule
applicnhle to the gchool population generally, Moore v, Board of Education of Harford
County, D.Md. 1957, 146 I, Sumi‘.‘ 91 and 132 F.Supp. 114, afr'd sub.now, Slade v. Board
of Education, 4 Cir. 1938, 252 F.2d 191, cert. den'd 357 G.S. 906 (1958). This Court
abbroved such an order In Augustus v, Board of Education, 5 Cir. 1962, 308 F.2d 863.

45 See footnote 35. However, the press has carried accounts that progress is being made
toward "desepivrefation of teachers. administrators and other personnel” for 1967-6S8 in
Jackson, MississIppi. See Jackson Clarion Ledger, July 30, 1966, page 1.

T1-3206-—72. ]
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well as facilities, there is not the slightest possibility of their ever
establishing an operative non-discriminatory school  system.'*¢ The
transfer of a few Negro children to a white school does not do away
with the dual system. A Negro faculty makes a Negro school; the
Negro school contineus to offer inferior educational opportunities; and
the school system continues its psychological harin to Negroes as a class
by not putting them on an equal level with white children as a class.*

o prevent such harm or to undo tle harn, or to prevent resegregation,
the school suthorities, even in the administration of an otherwise ra-
tional, nondiscriminatory policy, should take corrective action involy-
ing vacial eriteria. As we pointed out (see Section III C),in fashioning
an appropriate vemedy tending to undo past discrimination this Court
has often {aken race into account.

In the past year, district courts have struggled with the problem of
framing effective orders for the desegregation of faculty. (1) Some
comrts have focused upon the specific results to be reached by reassign-

ment of teachersg')reviously assigned solely upon the basis of their -

race. Dowell v. School Board of Oklahoma Cty Public Schools,
W.D.Okla. 1965, 244 F. Supp. 971, Kier v. Cow ty School Board of
Augusta County, W.D. Va. 1966, 249 F. Supp. £#39.8 The orders en-
tered in these eases requive the defendant schoo’ boards to assign any

- newly emyloyed teachers and renssign alrendy-employed faculty so

that the proportion of each race assigned to teach in ench school will be
the same as the proportion of teachers of that race in the total teaching
staff in the system, or at Jeast, of the H)nrticu]ur school level in which
they are employed. (2) Other ~ourts have not been specific as to the
number of teachers of each race that should be assigned to each school
in order to remove the effects of past discriminatory assignments. These
courts have focused upe:- the mechanics to be followed in removing
the effect of past discrimination rather than upon the result as such.
Thus, in Beckett v. School Board of the City of Norfolk, Civil Action
No. 2214 (E.D. Va., 1966) ; Gilliam v. School Board of the City of
Hopewell, Civil Action No. 3554 (E.D. Va. 1966); and Bradley ».
School Board of the City of Richmond, Civil Action No. 3353 (E.D.
Va. 1966), the courts approved consent decrees setting forth in detail
the considerations that would control the school administrators in
filling faculty vacancies and in transferring already-employed faculty
members in order to facilitate faculty intégration. (3) In a third group
of cases, the district court, while emphasizing the necessity of affirma-
tive steps to undo the effects of past racial assignments of faculty and
while requiring some tangible results, has not been specific regarding
the mechanics or the specific results to be achieved. See Harris v. Bul-
lock County Board of Education, M.D. Ala. 1966, 253 F. Supp. 276;
United States v. Lowndes Board of Edu.cation, Civil Action No. 2328-

s “Pneulty desegregation is n necessary preconditlon of an ncceptable free cholce plan.
A free choice plan cannot disestablish the dual school system where facultaies remain
segregnted on the bnsix of the race of the tenchers or the pupils. In such circumstances n
school inevitably will rempin identitied ns ‘“white” and “Negro* depending on the color of
the teachers.” Rep., U.8. Comm. on Civil Rights, Survey of Desegregation in the Southern
and Border States—1965-66, p. 57, .

17 Faculties shonld be desesregated so that “both white and Negro students would feel
that their color was represented upon an cqual level and that thelr people wore sharing
the responcibility of high-level tenchlng Dowell v. School Board of Oklnhoma City Public
Schools, W.D. Okla. 1965, 219 F. Supp. 427.

usIn Kier the Court sald that duty to desegregate facnlty must be “Immedintely and
squarely met: there can be no freedom of choice for facultles and administrative stnffs
by the 196667 school year. Incofar as possible, “the percentage of Negro teachers in each
school of the system should approvimate the percentnge of Negro teachers in the entire
system for the 1965-66 season®. 249 F. Supp. at 22,
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N (M.D. Ala. 1966) ; Carr v. Montgomery County Board of Education,
M.D. Ala. 1966,253 F. Supp. 306.

Wo agree with the Iighth Cirenit’s statement: “The lack of a
definite_program will only resnlt in further delay of long overdue
action. Wo are not content at this late date to approve a desegrega-
tion plan that contains only a statement of weneral good intention.
We deem a positive commitment to a reasonable program aimed at
ending segregation of the teaching staff to be necessary for the final
approval of a constitutionally adequate desegregation plan.® Clark ».
Board of Education of the Little Rock School District, No. 13,368,
December 15, 1966 (unveported). In that case the Court did not im-

se “a set time with fixed mathematical requirements”. However the

urt was firm in its position: “First, as the Bonrd has already posi-
tively pledged, future employment, assignment, transfer, and dis-
charge of teachers mnust be free from racial consideration. T'wo, should
the desegregation process cause the closing of schools employing indi-
viduals preﬁom.inately of one ruce, the displaced personne] should, at
the very minimum, be absorbed into vacancies appearing in the systen.
Smith v. Board of Education of Morrilton, supra. Third, whenever
possible, rellnests of individual staff members to transfer into minority
situations should be honored by the Board. Finally, we believe the
Board should make all additional positive commitments necessary to
bring ahout some measure of racial balance in the staffs of the indi-
vidual s.* als in the very near future. The age old distinction of
‘white sche 3° and “Negro schools? must. be erased. The continuation of
such distinetions only perpetrates incquality of educational oppor-
tunjty and places in jeopardy the effective future operation of the
entire ‘freedom of choice’ type plan.”

In Singleton I we agreed with the original HEW Guidelines in
requiring that an “adequate start” toward facult¥ desegregation
should be made in 1966-67. The requirement that »11 gm(fes be de-
segregated in 1967-68 increases the need for snbstantial progress be-
yond an “adequate start”. It s essential that school officials (1) cease
¥mcticing racial discrimination in the xiving and assignment of new

aculty members and (2) take aflivmative programmatic steps to cor-
rect existing effects of past racial assignment. If these two require-
ments are prescribed, the district court should be able to add specifics
to meet the particular situation the case presents. The goal should be
an equitable distribution of the better teachers.!** We anticipate that
when district courts and this Court have gained more experience with
faculty integration, the Conrt will be able to set forth standards more
specifically than they are set forth in the decrees in the instant cases.

1% Rev, Theodore M, Hesbursh, President of Notre Dame and 2 member of the Clvil Itishts
Commission, makes thesc suggestions s “A realistlc and quite possible approneh to this [
I think. through the tmamedinte improvement of all teachers of cach race, begiuning with
those who most need aszlstance in being better qualified as teachers, § At this Dhrecise
tinie of transition, why not institute along with the whole process of desegregation in the
South a positive programn of upgrading all teachers in theJ)reSent systems? In faet, the
best teachers of efther race, worthy of thelr professjon, should be put ia the schools needing
the niost helr to fmprove, One might even think of rotating teachers within the schools
of a given district. There is already the existing pattern of academie year and summer
institutes for just this purpose of improving teachers. . , . ¢ If this positive actlou conld
be moved along quickly, with good will from all concerned. school administrators, parents,
and students. then we could eliminate the present cat.and-mouse game which ig going on
between the Federal Oftice of Education and the local Southern school districts. In fact,
I have a feeling that the South could rolve its problem long before the North, which has
an cducational desesregation problem which may be less amenable to solutlon because of
entrenchment patterns of housing segregation.” Rep., 1.8, Comun. on €ivi] Rights, Survey of
Desegregation in th Southern and Border States—1965-66, p, 64.

B I VR
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We attach a decree to be entered by the district courts in these cases
consolidated on appeal. (See Appendix A.)

We have carefully examined each of the records in these cases. In
each instance the record supports the decree, However, the provisions
of the decree are intended, as far as possible, to a ply uniformly
throughout this circuit in cases involving plans b on free choice
of schools. School boards, private plaintiffs, and the United States
may, of course, come into court to prove that exceptional cireum-
stances compel modification of the decree. For example, school sys-
tems in areas which let school ont during plantin and harvesting
seasons may find that the period for exercise of shoice of schools,
Mareh 1-51,should be changed toa different month,

As Brown dictates, the decrec places responsibility on the school
authorities to take affirmative nction to bring about. s unitary, non-
racial system. As the Constitution dictates, the proof of the pudding
is in the cating: the proof of a school board's complinnce with con-
stitntional stundards is the result—the performance. Has the operation
of the promised plan actually eliminated segregated and token-deseg-
l'c;.'atc(i schools and achieved substantial integration?

The substantive requirements of the decree derive from the Four-
teenth Amendment as interpreted by decisions of the Supreme Conrt
and of this Court, in many instances before the HEW Guidelines were
ublished. For administrative details, we have looked to the Office of
hduoatiou. For example, those familinr with the HEW Guidelines will
notethatthe decree f olllo\\'s the Guidelines exactly as to the form letters
which go to parents announcing the need to exeréise a choice of schools,
and the forms for excreising that choice nre the same. Indeed n closo
parallel will be noted between much in Parts IT through V' of the
deeree and the Guideline provisions. . ‘

The great bulk of the ,chool districts in this cireuit have applied for
Federal financiel assistance and therefore operate under voluntary
desegregation plans.’*® Approval of these plans by the Office of Educa-
tion qualifies the schools for federal aid. In this opinion we have held
that the IIEW Guidelines now in effect are constitutional and are
within the statutory authority created in the Civil Rights Act of 1964,
Schools therefore, in compliance with the Guidelines ean in general be
regarded as discharging constitutional obligations.

Some schools have made no move to desegregate or have had plans
rejected as unsatisfactory by district conrts or the TIEW. We expect
the provisions of the decree to be a‘)plied in proceedings involving
such schools. Other schools have carlier court-approved plans which
fall short of the terms of the decree. On motion by proper partics to re-
open these cases, we expect. these plans to be irodified to conform with
our decree. In some cases the parties may chalienge various aspects of
HEW-approved plans. Our approval of the existing Guidelines and

3% “Although only 164 (3.4 percent) of the 4041 school distriets in the Soulh have
qualified by the court order route, these distrlets Include most of the major citfes of the
Sonth und, accordiugly, a lar%e share of the population. Con:t orders are o significant
method of qualification particularly in Louisiana. where official resistance to compliance
with Title VI has been most widespread. In Loulslanu, 2 court grders have boen aceepted,
affecting SG.5 percent of the school districts Judged -‘lualmed." 1966~-U.S, Comin, on Clv.
Rights. Surves of School Desegregation in the Nouthern and Border States t6, See also
Table 3 In Appendix B.

&
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the difference c.wed to any future Guidelines is not. intended to deny a
day in court to any person asserting individual rights or to any school
board contesting HHEW action=*** In amy school desegregation case the
issue concerns the crnstitutional rights of Ne , individually and as
a class, and the constitutional rights of the State—not the issue
whether federal financial assistance should be withheld under Title VI
of the Civil Rights Act of 1964. .

When school systems are under court-ordered desegregation, the
courts are responsible for defermining the sufficiency of the system's
compliance with the decrec. The court’s task, therefore, is a continuing
process, especi~uly in major arens readily susceptible of observation
and measurement, such as facnity integration and student desegrega-
tion. (1) As to faculty, we have fonnd that school authorities have an
affirmative duty to break up the historical pattern of segregated facul-
ties, the hall-mark of the dual system. To aid the courts in its task, the
decree requires the school authorities to report to the district courts
the progress made toward faculty integration. The school authorities
bear the burden of justifying an apparent lack of progress.» (2) Asto

‘students, the decree requires school authorities to make reports to the
court showing by race, by school, by grade, the choices made in each
“choice period™. A similar report is required after schools open to
show what actually happened when schools opened.

What the decree contemplates, then, is continuing judicial evalua-
tion of compliance by measuring the performance—not merely the
promised performance—of school boards in carrying out their con-
stitutional obligation “to disestablish dual, racially segregated school
systems and to achieve substantial integration within such systems.” 1=
District courts may call upon HEW for assistance in determining
whether a school board’s performance measures up to its obligation to
desegregate. If school officials in any district shonld find that their
district still has segregated faculties and schools or only token inte-
gration, their affirmative duty to take corrective action requires them
to try an alternative to a freedom of choice plan, such as a aeographic
attendance plan, a combination of the two, the Princeton plan.** or
some other accpetable substitute, perhaps aided by an educational
park. Freedom of choice is not a key that opens all doors to equal
educational opportunities.

Given the knowledge of thé educators and administrators in the
Office of Education and their day to day experience with thousands
of school systems, judges and school officials can ill afford to turn their
backs on the proffer of advice from HEW. Or from any responsible

13 For an HEW approved rdesegregation plan held insufficient to protect constitutionsl]
rights of Nef‘ro students see Brown v. Board of Education of DeWitt School District, ED,
Ark. 19066, P. Supp. See nlso Thompson v. County School Board of Hanover County,
E.D. Va. 1966. 252 F. Supp. 546 ; Turner v. County School Board of Goochland County,
E.D. Va. 1966. 252 F. Supp. 578.

12 “Innumerable cases have clearly established th: principle that under circumstances
such as this where & history of racial discrimination exists. the hurden of proof has heen
thrown upon the party having the prwer to produce the facts . . .” Chambers v. Henderson.
ville City Board of Edneation, 4 Cir. 1966. 364 F.2d 1S9. 192, In Rrows II, permitting
desegrogation with “deliberate sgeed" the Supreme Court put the “burden . . . upon the
defeniants to establish that [additional] time is necessary to carry out the ruling in an
. Gy "oy Righis, § t School Desegrepation in the South 1

.S, Comm. on Civ ghts. Survey of School epation In the Sonthern and
Bonler States 1965-66. p. 54. -

3 The Princeton plan involves establishing attendapcs zones including more than one
school and assigning students by grade rather than v resilenee location. Thue all of the
zone’s students in grades 1 thorngh 3 wonld attend school 4. while all students in grades 4
through & would attend school B. For & discuselon of 1he plan see Fiss. Racial Imhalance
in the Public Schools: The Constitutional Concepts, 78 Harv. L. Rev, 564, 553 (196.).
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government agency or independent gronp competent to work toward
solurion of the complex problem of de jure discrimination bequeathed
this generation by ten preceding generations.

Now after twelve years of snail’s pace progress toward school de-
segregation, courts are entering a new era. The question to be resolved
in each case is: How far have formerly de jure segregated sclols
progressed in performing their affirmative constitutional duty to fur-
nish equal educational opportunities to all public school children? The
clock has ticked the last tick for tokenism and delay in the name of
“deliberuie speed™. -

. * * - * * * * *

In the suit against the Caddo Parish School Board July 19. 1965,
the United States moved to intervene mnder § 902 of the Civil Rights
Act of 1964 (42 G.S.C. §200h-2). The motion was filed twelve (Tays
after the Board submitted its plan in compliance with the district
court’s decrce of Jwe 14, 1963, but two gays before the original
plaintiffs filed their objections and bafore the conrt issned its order
approving the plan. The district court denied the motion on the

und that it came too late. In these circnmstances we consider that
the motion was timely filed and should have been granted.

This Court denied the motion of certain appellants to consolidate
their cases, but allowed consolidation of briefs and., in effect. treated the
cases as consolidated for purposes of appeal. The Court, however, in
each case has separately considered the particular contentions of all
the partiesin the light of the record.

The Court REVERSES the judgments below and REMAXDS
each case to the district conrt for further proceedings in accordance
with this opinion.

COX, District Judge: I reserve the right-to dissent in whole or in
partat-alater.date.

Arrexpix A—Prorosep Decree

It is ORDERED, ADJUDGED and DECREED that the defend-
ants, their agents, officers, employees and successors and all those in
active concert and participation with them, be and they are perma-
nently enjoined from discriminating on the basis of race or color in
the cperation of the school system. A's set ont more particnlarly in the
body of the decree, they shall take affirmative action to disestablish all
school searcgation and to cliniinate the effects of past racial dis-
crimination in the operation of the school system :

I—SPEED OF DESEGREGATION

Commencing with the 1967-68 school year, in accordance with this
decree. all grades, including kindergarten grades, shall be desegre-
gated and pupils assigned to schools in these grades withont regard to
race or color.

IT—EXERCISE OF CHOICE

The following provisions shall apply to all grades:
() Who May Exercise Choice. A choice of schools may be exercised
by a parent or other adnlt person serving as the student’s parent. A stu-
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dent may exercise his own choice if he (1) is exercising a choice for theé
ninth or a higher grade, or (2) has reached the age of fifteen at the time
of the exercise of choice. Such a choice by astudent is controlling unless
a different choice is exercised for him by his parent or other adult per-
son . erving as his parent during the choice period or at such later time
as the student exercises.a choice. Each referénce in this decree to a stu-
dent’s exercising a choice means the exercise of the choice, u$ appropri-
ate, by a parent or such other adult, or by the student himself:

(b) Annual Ezercise of Choice. All students, both white and Negro,
shall be required to exercise a free choice of schools annually.

(c) Choice Period. The period for exercising choice shall commence
May 1, 1967 and end June 1, 1967, and in subsequent years shall comn-
mence March 1 and end March 31 preceding the school yeur for which
the choice is to be exercised. No student or prospective student who
exercises his choice within the choice period shall be given any prefer-
ence because of the time within the period when such choice was
exercised. )

(d) Mandatory Exercise of Choice. A failure to exercise a choice
within the choice period shall not preclude any student from exercising
a choice at any time before he commences school for the year with re-
spect to which the choice applies, but such choice may be subordinated
to the choices of students who exercised choice before the expiration of
the choice period. Any student who has not exercised his choice of
- school within a week after school opens shall be assigned to the school
nearest his home where space is available under standards for deter-
mining availab!” space which shall be applied imiformly throughout
the system.

(e) Public Notice. On or within a week beforc the date the choice
period opens, the defendants shall arrange for the conspicuous publi-
cation of a notice des-ribing the provisions of this decree in the news-
paper most generally circulated in the community. The text of the
notice shall be substantially similar to the text of the explanatory letter
sent home to parents. (See paragraph-II(e).) Publication as a legal
notice will not be sufficient. Copies of this notice must ulso be given at
that time to all radio and television stations serving the community.
Copics of this decree shall be posted in each school in the school systein.
and at the office of the Superintendent of Education.

(f) Mailing of Exzplanatory Letters and Choice Forms. COn the first
day of the choice period there shall be distributed by firsi-class mail an
explanatory letter and a choice form-t6 the parent (or other adult per-
son acting as parent, if known to the defendants) of each student,
together with a return envelope addressed to the Superintendent.
Should the defendants satisfactorily demonstrate to the conrt that they
are unable to comply with the reqnirement of distributing the ex-
planatory letter and choice form by first-class mail, they shall propose
an alternative method which will maximize individnsal notice, i.e.,
personal notice to parents by delivery to the pupil with adequate proce-
dures to insure the delivery of the notice. The text for the explanatory
letter and choice form shall essentially conform to the sample letter
and choice form appended to this decree.

g) Extra C'o{n'es of the Explanatory Letter and Choice Form.
Extra copies of the explanatory letter and choice form shall be freely
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available to parents, students, prospective students. and the general
public at each school in the system and at the office of the Superin-
tendent of Education during the times of the year when such schools
are usually open.

(h) Content of Choice Form. Each choice form shall set forth the
name and location of the grades offered at each school and may require
of the person exercising the choice the name ldress, age of student,
school and grade currently or most recently . .ended by the student,
the school chosen, the signature of one parent or other adult person
serving as-parent, or where appropriate the signature of the student,
and the identity of the person signing. No statement of reasons for a
particular choice, or any other information, or any witness or other
authentication, may be required or requested, without approval of the -
court.

(1) Return of Choice Form. At the option of the person completing
the choice form, the choice may be returned by mail, in person, or by
messenger to any school in the school system or to the office of the
Superintendent. )

(3) Choices not on Official Form. The exercise of choice may also be
made by the submission in like manner of any other writing which
contains information sufficient to identify the student and indicates
that he has made a choice of school.

(k) Choice Forms Binding. When a choice form has once been sub-
mitted and the choice period has expired, the choice is binding for the
entire school year and may not be changed except in cases of parents
making different choices from their children under the conditions set
forth 1n paragraph II (a) of this decree and in exceptional cases
where, absent the consideration of race, a change is educationally
called for or where compelling hardship is shown by the student.

(1) Preference in Assignment. In assigning students to schools, no
preferences shall be given to any student for prior attendance at a
school and, except with the approval of court in extraordinary circumn-
stances, no choice shall be denied for any reason other than over-
crowding. In case of overcrowding at any school, prefe_ence shall be
given on the basis of the proximity of the school to the homes of the
students choosing it, without regard to race or color. Standards for de-
tegmining overcrowding shall be applied uniformly throughout the
system.

y(m) Second Choice where First Choice is Denied. Any student
whose choice is denied must be promptly notified in writing and given
his choice of any school in the school system serving his grade level
where space is available. The stndent shall have seven days from the
r;:c(gipt of notice of a denial of first choice in which to exercise 2 second
choice.

(n) Transportation. Where transportation is generally provided,
buses must be ronted to the maximum extent feasible in light of the
geographic distribution of students, so as to serve each student choos-
ing any school in the system. Every student choosing either the for-
merly white or the formerly Negro school nearest his residence must
be transported to the school to which he is assigned under these provi-
sions, whether or not it is his first choice, if that school is sufficiently
distant from his home to make him eligible for transportation under
generally applicable transportation rules.
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(0) Officials not to Influence Choice. At no time shall any official
teacher. or employec of the school system influence any parvent. or
other adult person serving as a parent. or any student, in the exercise
of a choice or favor or penalize any person becanse of a choice
made. If the defendant school board employs professional guidance
counselors. such persons shall base their guidance and counseling on
the individual student’s particular personal. academic. and vocational
needs. Such guidance and counseling by teachers as well as professional
guidance counselors shall be available to all students withont regard
toraceorcolor.

(p) Protection of Persons Exercising Choice. Within their author-
ity school offictals are responsible for the protection of persons exer-
cising rights under or otherwise affected by this decree. They shall,
without delay, take appropriate action with regard to any student
or staff member who interferes with the successful operation of the
plan. Such interference shall include harassment. intimidation, threats,
hostile words or acts. and similar behavior. The school board shall not
publish, zllow. or cause to be published. the names or addresses of
pupils exercising rights or otherwise affected by this decree. If officials
of the school system are not able to provide suflicient protection, they
shall seek whatever assistunce is necessary from other appropriate

-officials.

HI—PROSPECTIVE STUDENTS

Each prospective new student shall be required to exercise a choice
of schools before or at the time of enrollment. All such students known
to defendants shall be furnished a copy of the prescribed letter to
parents, and choice form, by mail or in person, on the date the choice
period opens or as soon thereafter as the school system learns that he
plans to enroll. Where there is no pre-registration procedure for newly
entering students, copies of the choice forins shall be available at the
Office of the Superintendent and at cach school during the time the
school is usually open.

IV—TRANSFERS

(a) Transfers for Students. Any student shall have the right at the
beginning of a new term, to transfer to any school from which he was
excluded or would otherwise be excluded on account of his race
orcolor.

(b) T'ransfers for Special Needs. Any stident who requires :
course of study not offered at the school to which le has been assigned
may be.permitted, upon his written application. at the beginning of
any school term or semester, to transfer to another school which
offers courses for hisspecial needs.

(¢) Transfers to Special Classes or Schools. If the defendants oper-
ate and maintain special classes or schools for physically handicapped,
mentally retarded, or gifted children, the defendants may assign
children to such schools or classes on a basis related t~ the fuuction
of the special class or school that is other than freedom of choice.
In no event shall such assignments-be made on the basis of race or
color or in a manner which tends to perpetuate a dual school systemn
based on race or color.
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V—SERVICES, FACILITIES, ACTIVITIES AND PROGRAMS

No student shall be segregated or discriminated against on ac- .
count of race or color in any service, facility, activity, or program
(including transportation, athletics, or other extracurricular activity)
that may be conducted or sponsored by or affiliated with the school in
which he is enrolled. A stugent atten({ing school for the first time on
a desegregated basis may not be subject to any disqualification or wait-
ing period for participation in activities and programs, including -
atﬁletics, which might otherwise apply because he is a transfer op
newly assigned student except that such transferees shall be subject
to long-standing, non-racially based rules of city, county, or state
athletic associations dealing with the eligibility of transfer students
for athletic contests. All school use or school-sponsored use of athletic
fields. meeting rooms, and all other school related services, facilittes,
activities, an(f; programs such as Commencement exercises and ]parent-
teacher meetings which are open to persons other than enrolled stu-
dents, shall be open to all persons without regard to race or color.
All special educational programs conducted by the defendants shall
be conducted without regard to raceor color. .

VI—SCHOOL EQU.ALIZATION

(a) Inferior Schools. In schools heretofore mainiained for Nearo

- students, the defendants shall take prompt steps necessary to provide

physical facilities, equipment, courses of mstruction, and instructional
materials of quality equal to that provided in schools previously main-
tained for white students. Conditions of overcrowding, as determined
by -pupil-teacher ratios and -pupil-classroom ratios shall, to the extent
feasible, be distributed evenly between schools formerl{ maintained
for Negro students and those formerly maintained for white students.
If for any reason it is not feasible to improve sufficiently any school
formerly maintained for N ‘students, where such improvement
would otherwise be required by this subparagraph, such school shall
be clised as soon as possible, and students enrolled in the schoo] shall
be reassigned on the basis of freedom-of choice. By October of each
year, defendants shall report to the Clerk of the Court pupil-teacher
ratios, pupil-classroom ratios, and per-pupil expenditures both as to
operating and capital improvement costs, and shall outline the ste
to be taken and the time within which they shall accomplish the
equalization of such schools. )

(b) Remedial Programs. The defendants shall provide remedial
education programs which permit students attending or who have
previously attended all-Negro schools to overcome past inadequacies
1n their education. .

VII—NEW CONSTRUCTION

The defendants, to the extent consistent with the proper operation
of the school system as a whole, shall locate any new school and sub-
stantially expand any existing schools with the objective of eradicat-
ing the vestiges of the dual system and of eliminating the effects of
segregation. .
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VIH—FACULTY AND STAFF

(a) Faculty Employment. Race or color shall not be a factor in the
hiring, assignment, reassignment, promotion, demotion, or dismissal
of teachers and other professional staff members, including student
teachers, except that race may be taken into account for the purpose
of counteracting or correcting the effect of the segregated assignment
of teachers in the dual system. Teachers, principals, and staff members
shall bé assigned to schools so that the faculty and staff is not composed
exclusively of members of one race. Whereever possible, teachers shall
be assigned so that more than one teacher of the minority race (white
or Negro) shall be on a desegregated faculty. Defendants shall take
positive and aflirmative steps to accomplish the desegregation of their
school faculties and to achieve substantial desegregation of faculties

iu as many of the schools as possible for the 1967-68 school year not--

withstanding that teacher contracts for the 1966-67 or 1967-68 school
years may fave already ‘been signed and approved. The tenure of
teachers 1n the system shall not be used as an excuse for failure to
comply with this provision. The defendants shall establish as an
objective that the pattern of teacher assignment to any particular
school not be identié)ab]e as tailored fora heavy concentration of either
Negro or white pupilsin the school.

(b) Dismissals. Teachers and other professional staff members may
not be discriminatorily assigned, dismissed, demoted, or passed over
for retention, promotion, or rehiring, on the ground of race or color.
In any instance where one or more teachers or other professional staff
members ar *o be displaced as a result of desegregation, no staff va-
cancy in the « 00l system shall be filled through recruitment from
outside the system unless no such displaced staff member is qualified to
fill the vacancy. If, as a resnlt of desegregation, there is to be a reduc-
tion in the total professional stafl of the school system, the qualifica-

- tions of all staff members in the system shall be evaluated in selecting

the staff member to be released without consideration of race or color.
A report containing any such proposed dismissals, and the veasons
therefor, shall be filed with the Clerk of the Court, serving copies
upon opposing counsel, within five (5) days after such dismissal,
demotion, etc., as proposed.

(c) Past Assignment. The defendants shall take steps to assign and
reassign teachers and other professional staff members to eliminate
past discriminatory patterns. -

IX—REPORTS TO THE COURT

o

(1) Report on Choice Period. The defendants shall serve upon the
opposing parties and file with the Clerk of the Court on or before
April 15, 1967, and on or before June 15, 1967, and in each subsequent
year on or before June I, a report tabulating by race the munber of
choice applications and transfer applications received for enrollment
in each grade in each school in the system, and the munber of choices
and transfers granted and the number of denials in each grade of each
school. The report shall also state any reasons relied upon in denying
choice and shall tabulate, by school and by race of student, the num-
ber of choices and transfers denied for each sich reason.

-
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In addition, the report shall show the percentage of pupils actually
transferred ov assigned from segregated grades or to schools attended
predominantly by pupils of a vace other than the race of the applicant,
for attendance during the 1966-67 school vear, with comparable data
for the 1965-66 school year. Such additional information shall be in-
cluded in the veport served upon opposing counsel and filed with the
Clerk of the Court.

(2) Report After School O pening. The defendants shall, in addition
to reports elsewhere described, serve upon opposing counsel and file
with the Clerk of the Court within 15 days after the opening of schools
for the fall semester of each Yyear, a report setting forth the following
information : : -

(1) The name, address, grade. school of choice and school of

"7+ present attendance of each student who has withdrawn or re-
quested withdrawal of his choice of school or who has transferred
after the start of the school year, together with a description of
any action taken by the defendants on his request and the rea-
sons therefor.

(it) The number of faculty vacancies, by school. that have oc-
curred or been filled by the defendants since the order of this
Court or the latest report submitted pursuant to this subpara-
graph. This report shall state the race of the teacher employed to
fill each such vacancy and indicate whether such teacher is newly
employed or was transferred from within the system. The tabu-
lation of the number of transfers within the system shall indicate
the schools from which and to which the transfers were made.
The report shall also set forth the number of faculty members
of each race assigned to each school for the current year.

(iii) The number of students by race, in each grade of each
school. ) :

ExrraNarory LETTER

(School System: Name and Office Address)
(Dato Sent)
DEear Parext:

All grades in our schoo) system will be desegregated next year. Any
student who will be ente+ing one of these grades next year may choose
toagtend any schoel in our system, regardless of whether that school
wi/formerly all-white or all-Negro. It does not matter which school
your child is attending this year. You and your child may select any
school yon wish, .

Every student, white and Negro, must make a choice of schools. If
a child is entering the ninth or hizher grade, or if the child is fifteen
years old or older, he may make tlie choice himself. Otherwise a par-
ent or other adult serving as parent must sign the choice form. A
child enrolling in the school system for the l%?st time must make a

choice of schools before or at the time of his enrollment.

The form on which the choice should be made is attached to this
letter. It should be completed and returned by June 1,1967. You may
mail it in the cnclosed envelope, or deliver it Yy messenger or'by hand
to any school principal or to the Office of the Superintendent at any
time between May 1 and June 1. No one may require you to return
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Yyour choice form before June 1 and no preference is given for return-
ing the choice form early.

XNo principal, teacher or other school official is permitted to influence
anyone in making a choice or to require early retwm of the choice
form. No one is permitted to favor or penalize any student or other
person because of a choice made. A choice once made cannot be
changed except for serious hardship. .

No child will be denied his choice unless for reasons of overcrowd-
ing at the school chosen, in which case children living nearest the
school will have preference. ,

Transportation will be provided. if reasonably possible, no matter
what school is chosen. [Delete if the school system does not provide
transportation,]

Your School Board and the school staff will do everything we can
to see to it that the rights of all students are protected and that de-
segregation of our schools is carried out succesfully.

Sincerely yours, ,
Superintendent.
Caoice ForM

This form is provided for you to choose a school for your child to at-
tend uext year. You have 30 days to make your choice. It does not
matter which school your child attended last year, and does not matter
whether the school you choose was formerly a white or Negro school.
This form must be mailed or brought to the principal of any school in
the systein or to the office of the Superintendent, [address], by June 1,
1967. A choice is required for each child.

Name of child

Name of Parent or other
adult serving as parent____________ e
If child is entering fivst grade, date of birth :

Grade childisentering_ . ________________________
School attended last fyear ________________________________________

Choose one of the following schools by marking an X beside the
name. . -

Name of School Grade Location

Tobe filled in by Superintendent :
School Assigned ?

T In subsequent years the dates in hoth the explanatory Jetter and the cholce form should
be changed to conform to the choice perfod.
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ArrExpix B—Rare or CHANGE aAND StaTUS OF DESEGREGATION

(Leeson, Faster Pace, Scarcer Records, Southern Education Report
28-32 (Jan.-Feb. 1966), quoted in Emmerson and Huber, Political
and Civil Rights in the United States, 695-99 (1967))

% .. Both the 11-State Southern area and the border area, the latter
consisting of six states and the District of Columbis, experienced a
sharper increase in the percentage of Negroes in desegregated schools
for 1965-66 than in previous years. But only the Southern States
showed a changed attitude toward reporting records by race; in only
three Southern states could nearly complete statistics be obtained
district by district. As in other years, three of the border states pins
the District of Columbia continued to keep records by race, and three
states did not. ;

Correspondents for Southern Education Reporting Service. . . found
that 15.89 per cent of the Negroes enrolled in the public schools of the
region attended classes with whites, mostly in formerly all-white
schools but sometimes also in formerly all-Negro schools. This num-
bered 567,789 Negro students out of the region’s Negro enrolliment of ;
3,572,810,

In the first 10 years after the Supreme Court decisions on segregated
schools, in 1954 and 1955, the Southern and border region increased the
number of Negroes in schools with whites at an average of about one
percent a year. Although the impetus of the Supreme Court’s rulings
and the possibility of direct involvement in legal -action were factors ‘
most districts-desegregated throngh last year acted “voluntarily™ and t
only about 10 per cent required a specific court order. By the end of
the 1964-65 school year, the region had enrolled 10.9 per cent of its
Negro students in biracial classrooms: -

The 1964 Civil Rights Act brouglit pressure on every district in the
nation but the compliance effort admittedly was concentrated on the
South.. . Beginning in the spring of 1965 and continuingeven through
the first months of the 1965-66 school year, HEW’s Office of Educa-
tion negotiated with officials in each district to obtain compliance by
the school officials either signing a statement, submitting a court-
ordered desegregation plun or a(fopting a voluntary plan.

With the new school year, the region had increased the number of
Negroes in descgregated schools by five percentage points to reach
15.9 per cent, while in the previous two school years the rate of increase
in this figure had only been between one and two percentage points.
For 196465, the region had 10.9 per cent of the Negro enrollment in
desegregated schools, an increase of 1.7 percentage points over 1963-64,
and for that year the 9.2 per cent figure was an increase of 1.2 percent-
age points over 1962-63. (See 'table1.) ’

‘fABLE {,—THE RATE OF CHANGE, PERCENTAGE OF NEGROES IN SCHOOLS WITH WHITES

Percent Percent ! Percent

South change Border change Region change
0.160 cocoeenczessse 45.4 ... eeezese 6.4 .o eezes
. 162 0.002 49,0 3.6 7.0 0.6
281 .079 52.5 3.5 1.6 .6
453 212 51.8 .1 8.0 .4
1,17 717 8 3.0 9,2 1.2
2.25 1,08 58.3 3.5 10.9 1.7
6.01 3.76 68.9 10.6 15.9 5.0
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Up through the 1962-63 school year, the 11 Southern states together
had fewer than one per cent of t?xeir Negro students in schools with
whites. In 1963-64, the figure passed the one per cent mark and it
alinost doubled for 1964-65 to become 2.25 per cent of the Negroes in
biracial schools, an increase of more than one percentage point. For the
1965-66 school year, the percentage more than doub%e and reached
6.01 percent.r V- .

The six border states and the District of Columbia desegregated at a
faster rate than did the South, and by the 1961-62 school year that area
had more than half. of its Negro emollment attending desegregated
schools. The annual change in the number of Negroes in desegregated
border schools averaged about. three per cent a year, and by 1964-65,
the border area had desegreguted 58.3 per cent of its Negro enrollinent.-
Inthe current school year, the border area lins 68.9 per cent.of its Negro
students attending the same schools with whites, a jump of over 10
percentage points from the previous year's figure.

This year, as in previous years, a disparity exists between what
might be called “technical” desegregation and *actual” desegregation.
Last year, for example, 56 per cent. of the region’s Negro students were
enrolled in districts having desegregation policies, but about 11 per
cent of the total Negro enrollment.attended desegregated schools. This
year, the region has 97 per cent of its districts in official compliance
with federal desegregation regulations, and 93 per cent of the region’s
combined Negro and.-white enrollinent comes from these districts.
Hovwever, the actual attendance of Negroes in desegregated schools
amounts to almost 16 per cent. The difference in these figures was accen-
tuated this year by the fact that almost 2,000 school districts having
cither all-white or all-Negro enrollments are included in the “in com-
pliance” statistics. . . . .

Among the Southern states, Texas leads in the number and percent-
age of Negroes in schools with whites—an estimated 60,000 Negroes or
17 per cent of the state’s Negro enrollment. Tennessee ranks second in
the area with 16 per cent and Virginia third with 11 per cent. Three
states—Alabama, Louisiana, and Mississippi-—continue to have less
than one per cent of their Negro enrollment attending schools with
whites. The other Southern states—Arkansas, Florida, Georgia, North
Carolina and South Carolina—vary between 1 and 10 per cent of their
Negrostudents in biracial classrooms.

All but one of the border states have more than half of their Negro
enrollments in desegregated schools. Oklahoma has 88 per cent of its
Negroes in biracial schools, Maryland has 56 percent, and Delaware,
the District of Columbia, Kentucky, . . . Missouri and West Virginia
h iwg desegregated more than three-fourths of their Negro student pop-
ulation. ., . .

! Other estimates are summarized in Report of the United States Commission on Cf-il
l(tlg‘ﬂlllltsi 9%\3;%: of School Desegregation in the Southern and Border States 1065-66, 27-28

eh,

. . . The Ofice of Education hased on a sampling of 590 districts through a telephone
survey conducted in coo eration with State departments of education, estimaice that
216.000, or 7.5 percent, of the Negro students in the 11 Deep South States are enrolled in
school this year with white pupils. [Office of Education, telephone survey, Table I, Sept. 27,
1905.3 Civil rights organizations, relying upon figures obtained from a variety of sources,
including field workers, advance a lower figure. The Southern Regional Council’s estimate
is 151,416 Negro pupils, or 5.23 percent_of the total. {Southiern Regional Council, ‘School
Desegregation: Old Prohlems Under a New Law' 9, Sept, 19685.] The American Friends
Service Committee and NAACP Legal Defense and Educational Fund agree that the actual
figure is less than 6 per cent [American Friends Service Committee and NAACP Legal
Defense and Educatjonal Fund, ‘Report on the Implementation of Title VI of the Civil
Rights Act of 1964 in Regards to School Desegregation’ 4, Nov. 15, 1965].”




E

Q

IC

.

76

The desegregation statistic showiiig the sharpest inerease this year
was the number of districts with desegregation policies. The region
now has 4,804 public school districts that have received approval from
the 1. S. Office of Edncation for their desegregation proposals. When
the last school year ended, SEKRS reported that 1,476 districts had
desegregated in practice or in policy. ’ :

TABLE 111.—STATUS OF DESEGREGATION (17 SOUTHERN AND BORDER STATES AND DISTRICT OF COLUMBIA)

School districts

With B Negroes in schools
Negroes In Notin Enrollment with whites

and  compli-  compli- -
Total  whites ancet ance? White Negro  Number Percent?
Alabama. ..ooviiaiaea.. 118 119 105 14 559,123 4205848 31,250 0.43
Arkansas 410 217 400 10 4337,652  ¢111,952 34,900 4.38
flonida 67 67 67 0 31,056,805 325.063 325.000 9.76
Georgia, .. ...... 19 189 192 5 3784917 3355950 39,465 2.66
Louisina, ..... 67 67 33 3 483,941 318.651 2,187 .69
Mississippi.. ... 149 149 118 31 309, 296, 311750 .59
North Carolina 170 170 165 4 4828,638  ¢319,282 318,000 5.15
South Carolina 108 108 86 21 3. 007 263.983 3,864 1.46
Tennessee. .. 129 149 2 3714280 3176,541 28,801 16.31
Texas . 850  1.303 7 32,136,150 3349192 - 250,000 17.18
Virgizia, 127 124 12 ¢757,037 239,729 327,550 11.49
South...cuevuieve.. 2,892 2,183 2,742 140 8,341,924 3,014,025 182,767 6.01
Delaware........ooncueen. 85 47 59 0 86,041 20,485 17,069 83.32
District o Columbia 1 1 0 15.173 128.843  109.270 84,81
167 04 0 ¢713,45] 459,835 46, 891 18,31
23 4 0 583, 178,857 99,442 55,60
3212 675 0 843,167 105,171 379,000 75.12
323 1,044 4 3564,25% 345,750 317,500 38.25
4 55 0 3425,097 319,850 315,850 79,85
817 2,062 4 3,230,965 558,785 385,022 68,90
3,000 4,804 144 1),572,889 3,572,810 567.7¢9 15.89

1 The sum of adding the districts *'in comphiance™ and “not in comptiance* will not slways equal the total number
of disni?tsdbm'use the Office of Education reports a different number of districts from that of some of the State depait-
ments of education, -

2The number of Negroes in schools with whites, compared to the total Negro encoliment.

3 lEshmaled.

¢ o

COX, District. Judge, dissenting: )

The majority opinion herein impels my dissent, with deference, to
its general thene, that precedent required the public-schools to mix
the races rather than desegregate such schools by removing all effects
of state action which may have heretofore compelled segregation, so as
to permit these schools to be operated upon a proper free choica plan.
This Conrt has herctofore firmly and soundly (as’decision and not
gratunitously) committed itself to the views expressed by the distin-
guished jurists in Briggs v. Elliott. 132 ¥. Snpp. 776. The majority
now seeks to criticize the Zriggs case and disparage it as dictim, al-
though this Comrt in several reported decisions has embraced and
adopted Briggs with extensive quotations from it as the decisional law
of this Circuit. Surely, only two of the jndges of this Court may not
now single-handedly reverse those decisions and change such law of
this Cirenit,

These school cases all stem from the decision of the Supreme Court

of the United States in the familiny 2rown cases.” Nothing was said in-

! Brown I Browa v, Board of Edueation of Topeka, 347 US 483, 74 S. Ct. 686, 98 L.Ed.
873, . _ .
;) lhi'nwn 1F Brown v. Board of I'ducation of Topeka, Kansns, 249 U.S. 294, 73 8.Ct. 753,
09 1..1%4, 1083, . .

on ]';.,(-pml...r 6, 1663 in Patricin Rogers, ct al v, Edgar F. Paud, et al, 382 US 198, 86
S, Ct. 258, the Court decried Pelavs in desegresation of Publie schools and ealled for an
deceleration of the process, but neither sald nor intimidated the exfstence of any power or
the justificaties: for any authority to forcefully mix or integrate these schools,

l
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: those cases or has since been said by the Supreme Court to justify or - .
support, the extremely harsh plan of enforced integration devised by
the majority decision. Significantly, there is nothing m the Civil ,
Rights Act of 1964 to suggest the propriety of this Court adopting and ) '
following any guidelines of the Health, Eduneation and Weélfare Com-
missioner in these school desegregtion cases in such respect. The poliey
statement of Congress as contained in the act itself express] y disclaims
any intention or purpose to do that which these guidelines, and the
majority opinion approving then, do in complote disregard thereof.
No informed person at this late date wou‘d now argue with the
soundness of the philosophy of the Brown decision. That case simply
declared the constitutional right of negro children to attend public
schools of their own free choice without any kind of restraint. by state .
action, That Court has made it, clear that the time for “deliberate"
speed in desegregrating-these public schools has now expired, but the
majority opinion herein isthe first.to say that the Brown case, together
with the Civil Rights Act of 1964, makes it necessary that these public
schools must now integrate and mix these 3chools and their facilities,
“lock, stock and barrel.” That view comes as a strange construction
of the Fourteenth Amendment rights of colored children. The passagze
of time since the rendition of the Brown case; and of natural dis-
parities which are found in so many school plans before the Comt;
and the diflicult problems posed before the Court by such plans cer-
tainly can provide no legal justification or basis for this extreme view
and harsh and mailed fist decision at this time. These questions in-
volving principles of common sense and law are readily resolved by a
comrt of equity withont being properly accused of giving an advisory
opinion. The decision in such case is not overtaxing on a conrt of equity
and its articulated conclusions can be implemented by an enforceahle f
decree even at the expenditure of some well spent time, patience and
energy of the Court. If a Court is to write a deerce, it s{muld be the
, deeree of that Court and not the by-product of some administrative :
: agency withont knowledge or: sworn obligation to resolve snered con-
stitutional rights and principles. Unilaterally prepared guidelines
allegedly devised by the Commissioner may or not accord with his own
views, but such an anomalously prepared docnment. could not justify
this Court in adopting it “lock, stock and barrel” under any pretext and
, even with repeated disavowals of such intention or purpose.
: The Constitution of the United States is not the dead hand of the
past strangling the liberties of a free people; it is a living document
designed for all time to perpetuate liberty, freedom and justice for
every person, young or old, who is born under or who comes within its
protecting shield. As was said many years ago, “in moving water there
1s life, in still waters there is stagmation and death.” "The Constitution
was framed net for one era, but for all time. But. when the Courts trans-
form viability into elasticity. constitutional rights are illnsory. The
rope of liberty may be twisted and become a garrote which strangles
those who seek its protection. If the majority opinion in these casos is
permitted to stand, it will, in the name of protecting civil rights of
sonte, destroy civil rights and constitutional liberties of all onr citizens,
theiy children and their children’s children.
The Supreme Court, in Brown I7.said that “school authorities have
the primary 1esponsibility for elucidating, assessing and solving these
problems; courts will have to consider ~ hether the action of school

T1-526—72, {H
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authorities constitutes good faith implementation of the governing
constitutional principles.” It thereupon became the duty of the Court,
acting as a Court of Equity, under such principles to see that. public
schools, still operating under the dual system by state action, were
desegregated (not integrated) in accordance with the vested constitu-
tional vight of colored children. Judicial haste and impatience cunnot
justify this Court in equating integration with desegregation. No Court
up to this time has been heard to say that this Court now has the power
and the authority to force iutegration of both races upon these public
schools without regard to any equitable considerations, or the will or
wish of either race. The decisions of this Conrt deserve and must have
stability and integrity. It was the 1965 guidelines of IEW that were
approved by this Court in Derek Jerome Singleton v. Jackzon Munic-
ipal Separate School District, 255 F.2d 865. Judge Wisdom wrote for
t{m Court. and Judge Thornberry concurred in that case on January 26,
1966 and there was not.a word 1n that case to the effect that this Court
then thought that any decision or statute or guidelines under any
statute required or justified forced integration. Almost before that slip
opinion reached the bound volume, this Court has now written on De-
cmnlbev 29, 1966, a vastly different opinion with no change intervening
in the law, -

The lnst reported school caze from this Cirenit, decided Augnst 16,
1966 by Judge Tuttle und Judge Thornberry in Birdie Mae Datis. et
dl v. Board of School Commissioners of Mobile County. et al, 364 F.24
8§96, this Conrt still w.ote of accelerating o plan of desegregation. As if
to foreshadow the point of Judge Wisdom's “nettle” in the majority
opinion in this case, Judge Tuttle wrote in his Note 1 an explanation of
his changing requirements in these school cases for the delayed enjoy-
ment of constitutional rights by nccelerating desegregation. Davis said

that negro children, as individuals, had the right to transfer to schools -

from which they were excluded because of their race, and said that this
had been the law since the Brown decision ; but that misunderstanding
of that principle was é)erhaps due to the popularity “of an oversimpli-
fied dictum that the Constitution does not require integration. Briggs
v. Elliott; 132 F. Supp. 776, 777.” Tha is the first and only expressed
criticism of Briggs found among the decisions of this Circuit, but the
Court did not commer:t upon the viability and soundness of the many
decisions of this Cirenit which wholeheartedly embraced and repeat-
edly reaflirmed the so-called dicta in Briggs. Davis dealt with an urban
area in Mobile, Alabaina, while these cases deal with small conmunities
or rural schools but that could have no possible bearing on desegregs-
tion versus or as distinguished from immediate forced integration or
mixing of these schools.

In Alfred Avery. Jr..a Minor by his Mother and Newt Friend, Mrs,
Alfred Avery, et al v, Wichita Independent School District, et al, 241
F.2d 230 (1957), this Court said:

“The Constitution as constrned in the School Segregation Cases,
Brown v. Board of Education. 347 U.S. 483, 74 S.Ct. 686, 98 I.Ed.
873; Id., 349 U.S. 294, 75 S.Ct. 753, 99 L.Ed. 1083, and Bolling v.
Sharpe, 347 U.S. 497, 74 S.Ct. 693, 98 L.Ed. 884, forbids an]y state ac-
tion requiring segregation of children in public schools solely on ac-

count of ruce; it does not, however, recuire actual integration of the
?‘}ges.{ .{.}s was well said in Briggs v. Elliott, D.C.E.D.S.C., 132 F. Supp.
y 177
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&% * % it is important that we point out exactly what the Supreme
Court has decided and what it has not decided in this case. It has not
decided that the federal courts are to take over or regulate the public
schools of the states. It has ot decided that the states must mix persons
of ditferent races in the schools or must require them to attend schools
or must deprive them of the right of choosing the schools they attend.
What it has decided, and all that it has decided, is that a state may not
deny to any person on account. of race the right to attend any school
that it maintains. This, under the decision of the Supreme Court, the
state may not do directly or indirectly ; but if the schools which it main-
tains are open to children of all races, no violation of the Constitution
is involved even though the children of different races voluntarily at-
tend different schools, as they attend different churches, Nothing in the
Constitution or in the decision of the Supreme Conrt takes away from
the people freedom to choose the schools they attend. The Constitution,
in_other words, does not require integration. It merely forbids dis-
crimination. It does not forbid such segregation as occurs as the result
of vohmtary action. It merely forbids the usc of governmental power
to enforce segregation. The Fourteenth Amendment is a limitation
upon the exercise of power by the state or state agencies, not a limita-
tion upon the freedom of individuals.” :

Again, this Court in Hilda Ruth Borders, a Minor, et ol v. Dr.
Edwin L. Rippy, et al, 247 F2d 268 (1957) said: “The equal pro-
tection and dne process clauses of the Fourteenth Amendment do not
affirmatively command integration, but they do forbid any state action
requiring. segregation on account of their race or color of children in
the public schools. Avery v. Wichita Falls Independent School District,
5 Cir,, 1957, 241 F.2d 230, 233. Pupils may, of course, be separated ac-
cording to their degree of advancement or retardation, their ability

to learn, on account of their health, or for any other legitimate reason”

but each child is entitled to be treated as an individual without regard
to his race or color.” '

In a public housing case, participated in by Judge Wisdom, Queen
Cohen v. Public Housing Administration, 257 F2d 73, it is said:
“Neither the Fifth nor the Fourteenth Amendment operates positively

" to command integration of the races, but only negatively to forbid

overnmentally enforced segregation.” .
This Court in Sandra Craig Boston, et al v. Dr. Edwin L. Rippy. el
«l. 285 F 2d 43, said : “Indeed, this Court has adopted the reasoning in
Briggs 1. Elliott, D.C.E.D. S.C. 1955, 132 F. Supp. 776, relied on by
the Sixth Circuit, and has further said: ‘The cqual protection and due
process clauses of the fourteenth amendment do not affirmatively
command integration, but they do forbid any state action requiring
segregation on account of their race or color of children in the public

schools. Avery v. Wichita Falls Independent School District. 5 Cir., -

1957,.241 F.2d 230, 233. Pupils may, of course, be separated according
to their degree of advancement or retardation, their ability to learn,
on account of their health, oryfor any other legitimnate reason, but
each child is entitled to be trcaicd as an individual withonut regard to
his race or color.” Borders v. Rjppy, 5 Cir.,- 1957, 247 F.2d 268. 271.
“Nevertheles, with deference to the views of the Sixth Circuit. it
seems to us-that classification according to race for purpeses of trans-
fer is hardly less unconstitutional than such classification*for pur-
poses of original assigninent to a public school.” Tt is that decision in

o




At ~ 2o gl

ERIC

80

Driggs v. Elligtt, supiu. which the majority here now seck to criticize
and repudiate, .

In Balph Stell. ot ul v. Suvaionah-Chatham ¢ ‘ounty Board of Fdu-
cation. et al, (5C°A) 333 F.2q 53, 3. in footnote 2 it is said: “No
court lus required a ‘compulsory racially integrated school system’ to
meet the constitutional mandafe that there be 110 <liscrimination on
the basis of race in the operation. of public schools. See Evers v.
Jackson Municipal Separate School District. 3 Cir.. 1964, 328 Fad
408, and cases there cited. T'he interdiction is against enforced racial
segregation. Incidental integration. of course. ovcurs through the
process of desegregation. Cf. Stone v. Board of Education of Athanta.
5 Cir. 192,309 F 2d 638.

This Conrt in Darrell Kenyatta Evers. et al . Jackson Munieipal
Separate School District, 328 F.2d 408 (1964) said: “This is not to
say that the Fourteenth Amendment commands integration of the
ritees in the schools, or that voluntary segregtion is not legally per-
missible. See Avery v. Wichita Falls Tnd. School Dist.. 5 Cir.. 1957, 241
24 230; Rippy v. Borders. 5 Cir., 1957, 250 F.2d 690: Cohen v. Public
Hoiising Administration. 5 Cir.. 1938, 257 F.ad 73. cert. den.. 358
U.S. 928, 79 S.Ct. 315, 3 L.Ed. 2d 202: Holland v. Board of Public
Instruction. supra: and Shuttlesworth v Birmingham Board of Edu-
cation. suprit. The Supreme Const'did not. hold otherwise in Brown

v. Board of Education. 1954, 347 U.S. 453,74 3.Ct. 686. 98 L.Ed. 873~

The same teaching is expressed in = Dark case from this Conrt. styvled
City of Montgomery. Alubamu ». Georgia Therese Gilmore. 277 F.2d
365 In the many eases from this Conrt involving the race issue in
public sehools (there being some forty-one of them according to the
niijority opinion). not ene of them speaks of any requirement or duty
of the school to forcefully intearate the mecs. or to com I the races
to mix with cach other in public schools: but every one of them speak
of deseqrequting such schools. The word desegregate does not appear in
Webster's New International Dictionary, Second “dition, Edited ix
1950. But Webster's New Collegiate Dictionary (a*ferriam-Webster)
defines desegregation as: “To free itself of an ¥ law, provision or prac-
tive requiring isolation of the members of a particular race in separate
units. especially in military serviee or in edneation.”

In sum. there is no law to require one of these pnblic schools to-

integrate or foree mix these races in public schools. But these public
schools. which have been herctofore segregated by state action, and
operate mnder a dual systeém. should be required to remove every
vestige of state influence toward segreaation of the mcees in these
sehools. and these colored children should be fully advised of their
constitutional right to attendpublic schools of their choice. com letely
without rygard to race. Many problems exist and are created v the
proper enforcement of desegregation plms tha. *vill assire a full
sweep of teal freedom of choice to these negro children, and this Court
cannot by enly two of its members become impatient. as trail-blazers
and rewrite the decisional law of this Cireuit as my good friends have
undertaken to do in this ease. )

Sueh a course would do violence to the ancient, rule of Stare Decisis.
Tu Donnelly GGarment Co. v. National Labor Relutions Board, (SCCA)
123 F.2d 215: %t is a long-established rule that judges of the same
court. will not, knowingly review. reverse or overmile each other’s
decisions. Shireve v, Chessman, 8 Cir.,, 69 F. 785, 790. 791; Plattner
Implement Co. v. International Harvester Ca., 8 Cir., 133 F. 376, 378,
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379. The necessity of such a rule in the interest of an orderly adminis-
tration® of justice is clear.” In Sunford Napoleon Powell v. [nited
States. (TCA) 338 F-2d 556 (1964). it is said : “Our decision in Laner
has been criticized. Iowever. this decision is the law of this Circuit
unless and until this Court (presumably sitting en banc) would
determine ‘otherwise or nnless higher authority might so determine.”
Rule 25(a) of the Fifth Circnit provides. for a rehearing in any
case upon vote of a majority of the circuit judges in active service
. for any reason which appears to them to be sufficient in the particular
case. Ordinarily, a hearing or rehearing en bane is not. ordered except
“when necessary to secure or maintain nniformity or continnity in the
decisions of the conrt, cte.” The majority opinion simply does not re-
flect .the well considered and firmly stated compasite decision of this
- Circuit: and in that view. is not an accurate or proper statement of
the law in this case as it now exists in the Fifth Cirenit.

-~ TheCCivil Rights Act of 1964 (42 U.S.C.. 1958 cd., § 2000c-6) refers
to “desegrogation in public education™ and not to forced mixing or
integration of the races. That same section states “provided that noth-

. ing herein shall empower any official or conrt. of the United States to
issueany order seeking to achieve a racial balance in any school by re-
quiring the transportation of pupils or students from one school to an-
other or one school district to another in 6rder to achieve such racial
balance, or otherwise enlarge the existing power of the conrt to insure
compliance with constitutional standards.” The English language sim-
1y could not be summoned to state any more clearly than does that
very positive enactment' of Congress, that these so-called ‘rrnidelines™

. - ofxhis administrative agency are not sacrosanct expositions of school
’ - law (if so intended), but are actually promulgated and being used in
opposition to and in violation of this positive statute. Contrary to the
majority opinion, it was never the intention or purpose of the Congress
to constitute the Commissioner of Health, Education and Welfage as
the sidewalk superintendent of this Court in these school cases. On the
contrary, 42 U.S.C, 1958 ed.. § 2000c-2 provides that the Commis-
sioner. only upon application of a school board, state, municipality,
school district or other governmental unit, can render any technical
assistance to such an applicant. Nowhere in that act is it contem-
plated that this court should abdicate its power and authority to act
upon and decide a case on appeal to it as a court of equity, and simply
decide it by rubber stamping one of the annual gmideline bulletinz ofan
administrative’ bureau of the United States in Washington. The
attitude and position of this Court in*doing exactl v that in this case is
not improved by disavowing any- intention or purpose to do so.

There were seven conmﬁd:lted cases hefore the Court which are
embraced in this decision. Most, if not all, of the plans in those cases
were defective and needed updating for a more realistic and effective
application of the free choice principle under the former decisions of
this Court; but they did not need or deserve the harsh and unprece-
dented treatment accorded these schools by the majority decision in
these cases. The colored children are not befriended and their lot is not
improved by this unprecedented majority opinion and the entire school
system will suffer under the impact of ‘this'improvident administra-
tive directive as thu; adopted by this Court. .

My duty impels me to file this DISSENT to the majority view in

e

these cases with great deference to both of my distinguished associates.
!
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L\rrm StaTES OF .bxmuca AxDp Lixpa Srom', BY Her Fxrnm AND
Nexr Friexo, BLEVIN STOUT, APPELLANTS,

.
JerrersoN CouNTY Boamp OF EDUCATION ET AL., APPELLEES.

UNITED STATES OF AMERICA, APFELLANT,
Tue Boaro oF Epucatiox.op THE CITY OF FAIRFIELD ET AL., APPELLEES.

e

UNITED STATES OF AMERICA; APPELLANT,

v.

Tie Boaro or Eptcatiox oF THE CITY OF BESSEMER ET AL., APPELLEES.

UNITED STATES OF AMERICA, APPELLANT,
‘ v. o

Cappo Parisi Sciroor. BoARD ET AL., APPELLEES.

UNTrED STATES OF AMERICA, nriu@xr,

. o
THE Bossier Parisu ScHOoL BOARD ET AL., APPELLEES.
Marcarer M. JOHNSON ET AL., APPELIANTS,
- v. o
Jacksonx Parisa Scroor. BoArp ET AL., APPELLEES.

Yvoryta Decaror, BANKS ET AL., APFELLANTS,
”.
CraBorRNE Parisut SciooL BoARD ET AL., APPELLEES.

JIMMY ANDREWS ET AL., APPELLANT,
v. ‘

Crry or MoNRoE, LOGISIANA ET AL., APPELLEES.
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Currrorp Evcexe: Davis, Jr., Er AL, APPELLANTS,

East Batox Rouce Parist Scioor Boarp ET AL., APPELLEES.
Nos. 25345, 23331, 23335, 23274, 23363, 23173, 23192, 23953, 23116.
United States Court of Appeals Fifth Circuit.

“ March 29, 1967. '
Di&sentiné Cpinian June 27, 1967.

- Certiorari Denied Oct. 9, 1967.

See 88 S.Ct. 72, 77._

~ School desceregation cases. The United States District Court for
the Northern District of Alabama, Seybourn H. Lynne, Chief Judge,
and Harlan Hobart Grooms J., the Igistrict ‘Court for the Western
District of Louisiana, Benjamin C. Dawkins, Jr., Chief Judge, and the
District Court for the Eastern District of Louisiana, E. Gordon West.
J., entered judgment from which appeais were taken. The Court of
Appeals, Wisdom, Circuit J udge, 372 F.2d 836, reversed and re-
manded. On petitions for rehearing, the Court of Appeais, sitting en
bane, adogted the majority opinion of the original panel, and held
that school boerds have an affirmative duty to bring anut integrated,
unitary- school systems. The Court overruled certain cases which
distinguished between “desegregation™ and “integration®. It held the
percentages referred to in the decree were intended as rules of thumb
n; measuring the effectiveness of freedom of choice school integration
plans. : -
The court reaffirmed the reversal of the judgments below and the
remand of each case for entry of decree attached to opinion.
Gewin, Griffin B. Bell and Godbold, Circnit Judges, dissented.
1. Schools and School Districts =151
N school children must have equal educational opportunitics-
with white cidldren. _ e Ppo : e
2. Constitutional Law ¢=220
Boards and officials administering public schools have the affirmative
duty under the Fourteenth Amendment t6 bring about an integrated.
unitary school ss; tem in which there are no unintegrated schools and in
fulfilling duty it is not enough for school authorities to offer Negro
children the ppportunity to attend formerly all-white schools: over-
ruling certain cdses which distinguished between “desegregation™ and
“mtegmt:on.”U.S‘.C.A. Const. Amend. 14. - -
3. Constitutioni Litir c=220
Schoolsand chlobl Districts ¢=13
Necessity of overmmimf effects of segregated school system requires

integration of faculties, acilities, and activities, as well as stidents.
U.S.C.A. Const. Amend. 14.
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4. Schoolsand School Districts =154

A school child has no inalienable right to choose his school and a
freedom of choice desegregation plan is bnt one of the tools available to
school officials for converting dual system of schools for Negroes and
whites into 2 unitary system.  ° " )

5. Constitutional Law ¢=220 .

Schools and School Districts =13

Criterion for determining validity of provisions in school descaregm-
tion plan is whether provision is reasonably related to accomplishnng
objective of converting dual system of separate schools for Negroes
and whites into a wnitary system. U.S.C.A. Const. Amend. 14.

6. Constitutional Law ¢=220

Schools and School Districts <13

Percentages referred to in HEW guide¥'nesand in judicial decree are
simply a rough rule of thumb for measuving effectiveness of freedom
of choice as usefnl tooi in"converting dual-system of separate schools
for Negroes and whites into a unitary system and are not 2 method for
seteIng quotas or striking a balance, and if desegregation plan based on
percentages is ineffective, school officials charged with-initiating and
administering. unitary system have not met.the constitutional reqtiire-
ments of the Fourteenth Amendment and shiould try other tools.
U.S.C.A.Const. Amend. 14.
7. Constitutional Law 6220

Schools and School Districts ¢=13

HEW guidelines establish minimum standards for disestablishing

state-sanctioned segregation and meet the constitutional requirements.
.5.C.A.Const. Amend. 14. . -

-8. Constitutional Law ¢=220

Schools and School Districts =13

Courts the Fifth Circuit shonld give great weight to future FEW
guidelines in seeking to disestablish state-sancticned segregation in
school systems. U.S.C.A.Const. Amend. 11. ’

No.23345:

Macon L. Weaver, US. Atty., Birmingham, Ala.,, Norman C.
Amaker, New York City, David L. Norman, Atty., Dept. of Justice,
Washington, D.C,, William G. Some -ille, Jr., Birmingham, Ala,,
John Doar, Asst. Atty. Gen., Dept. of Justice. Washington, D.C..
Nicholas deB. Katzenbach, Atty. Gen., Brian K. Landsberg, Leroy
D. Clark, Alfred Feinberg, New York City, Vernon Z. Crawford,
Mobile, Ala., John H. Ruffin, Jr., Augusta, Ga., Ioward Moore Jr., At-
lanta, Ga., St. John Barrett, Joel M. Finkelsteir, Charles R. Nesson,
Elihu Leifer, Attys., Dept. of Justice, Washington. D.C., Orzell Bill-
itigsley, Jr., Birmingham, Ala., David H. Hood, Jr., Bessemer, Ala.,
Jesse N. Stone, Jr., Shreveport, La.. A. P. Tureaud, New Orleans, La,,
Johnnie Jones, Baton Rouge, La., Jack Greenberg, James M. Nabrit,
TIT, Michael Meltsner, Henry Aronson, Charles . Jones, Jr., -New
York City, Oscar W. Adums, Jr., Demetrius C. Newton, Birmingham,

Ala., Shelis. Rush Jones, Conrad K. Harper, Fred Wallace, New York
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City, Gerald A. Smith, Baltimore, Md., of counscl, for appellants
and intervenors.
- Maurice F. Bishep, Birmingham, Ala., John C. Satterfield, Yazoo
City, Miss., for appellees. :
.No. 23331 - .
- Macon L. Weaver, U.S. Atty., Demetrius C. Newton, Orzell Bill-
ingsley,Jr., Birmingham. Ala., David L. Norman, \Atty., Dept of Jus-
- tice, Washington, D.C., William G. Somerville, Jr., Biriningham, Ala,,
John Doar, Asst. Atty. Gen., Nicholas deB. Katzenbach, Atty. Gen.,
~ Brian K. Landsberg, St. Johr Barrett, Elihu Leifer, Joel Finkelstein,
Attys; Dept. ofJustice. Washingion, D.C., Jack Greenberg, James M.
Nabrit, TII, Michael-Meltsner, Leroy D. Clark, Norman C. Amaker,
Alfred Feinberg, Henry Aronson, New York City. David-H: Hood,
Jr.. Bessemer, Ala., Jesse N. Stone, Jr.,, Shreveport, La., A: P. Tureaud,
—Xew Orleans. La., Vernon Z. Crawford, Moebile, Ala., Oséar W. Adams,
Jr.. Birmingham, Ala.. Johnnie Jones, Baton Rouge, La.. John H.
Ruffin, Jr., Augusta, Ga., Howard Moore, Jr., Atlanta, Ga., Sheila
Rush Jones, Conrad K. Harper, Fred Wallace, New York City, Gerald
- A. Smith, Baltimore, Md., of -counsel; for appellants and intervenors.
Manrice F. Bishop, Bi: mingham, Ala., John C. Satterfield, Yazoo
City, Miss., for appellees.

No.23335: .

Micon L. Weaver, U.S. Atty., Birmingham, Ala,, David L. Nor-
man, Atty., Dept. of Justice, Washington, D.C., Oscar W. Adams, Jr.,
}Xi]liam G. Somerville, Jr.. Birmingham, Alz., John Doar, Asst. Atty.

yen., Dept. of Justice, Civil Rights Div.. Washington, D.C., Nicholas
deB. Watzenvach, Atty. Gen., St. John Barrett, Brian K. Landsberg,
Attys., Dept. of Justice, Washingtor:, D.C.. Elihu Leifer. Joel Finkel-
stein; Attys., Dept. of Justice, Washington, D.C., Jack (Gireenberg.
James M. Nabrit, III, Michael Meltsner; Leroy D. Clark. Norman C.
Amaker, Henry Aronson, Charles H. Jones, Jr., Alfred Feinberg, New
York City, David H. Hond, Jr., Bessemer, Ala., Jesse N. Stone, Jr.,
Shreveport, La., A. P. Tureaud, New Orleans, La.. Vernon Z. Craw-
fard, Mobile. Ala., Oscar W. Adams, Jr., Birmingham, Ala., Demetrius
C. Newton, Orzell Billingsley, Jr., Birmingham, Ala., Johnnie Jones,
Baton Rouge, Tia., John H. Ruffin, Jr., Augusta, Ga., Howard Moore,
Jr., Atlanta, Ga., Sheilz Rush Jones, Conrad K. Harper, Fred Wallace,
New York City, Gerald A. Smith, Baltimore, Md., of counsel, for ap-
pelants znd intervenors. )

Reid B. Barnes, Birmingham, Ala., John C, Satterfield, Yazoo City,
Miss., Lange, Simpson, Robinson & Solerville, Birniing!. ::n, Ala,,
J. Howard McEniry, Jr., McEniry, )}cEniry & McEniry, Bessemer,

Ala., for appe]lces.
No. 23274 : }

David L. Norman, Atty., Dept. of Justice, Washington, D.C., Nor-
man C. Amaker, Charles H. Jones, Jr., New York City, A. P. Turcaud,
New Orleans, La., John Doar, Asst. Atty. Gen., Dept. of Justice, Civil
Rights Div., Washington, D.C.. Edward L. Shaheen, U.S. Atty., St.
John Barrett, Alexander C. Ross, Elihu Leifer, Joel Finkelstein,
Attys., Dept. of Justice, Washington, D.C., David H. Hood, Jr., Bes-
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semer, Ala.. Jesse N. Stone, Jr., Shreveport, La.. Johunie Jones, Baton
Rouge, La., Jack Greenberg, James M. Nabrit, III, Michael Meltsner,
Henry Aronson, New York City, Oscar W. Adams, Jr., Demetrius C.
Newton, Birmingham, Ala., Leroy D. Clark, Alfred Feinberg, New
York City, Vernon Z. Crawford, Mobile, Ala., John H. Ruffin, Jr., Au-
gusta, Ga., Howard Moore, Jr., Atlanta, Ga., Sheila Rush Jones, Con-
rad K. Harper, Fred Wallace, New York City, Gerald A. Smith, Bal-
timore, Md., of counsel, for appellants and intervenors. -

William P. Schuler, 2nd Asst. Atty. Gen. of La., Arabi, La.,John A.
Richardson, Shreveport, La., Jack P. F. Gremillion, Atty. Gen. of La.,
Louis H. Padgett, Dist. Atty., 26th Judicial Dist., Bossier City, La.,
: FredHL. Jackson, Dist. Atty., Second Judicial Dist., Homer, La., for.
" appeliees. )

No. 23365: . .

David L. Norman, Atty., Dept. of Justice, ‘Washington, D.C., James
M. Nabrit, III, New York City, John Doar, Asst. Atty. Gen., Dept.
of Justice, Civil Rights Div., Washington, D.C., Edward L. Shaheen,
U.S. Atty., St. John Barrett, Elihu X. Leifer, Joel Finkelstein, Attys.,
Dept. of Justice, Washingtor, D.C., Jesse N. Stone. Jr., Shreveport,
Ta., Jack Greenberg, Noerman C. Amaker, Michael Meltsner, Leroy D.
Clark, New York City, David H. Hood, Jr., Besssemer, Ala., Jesse N.
Stone,.Jr., Shreveport, La., A. P. Tureaud, New Orleans, La., Henry
Aronson. Charles H. Jones., Jr.. New York City, Vernon Z. Crawford,
Mobile, Ala., Oscar W. Adams, Jr., Demetrius C. 1¥ ewton, Birmingham,
Ala.. Johnnie Jones, Baton Rouge, La., John H. Ruffin, Jr., Augusta,
Ga.. Howard Moore, Jr., Atlanta, Ga., Conrad K. Harper, New York
City, Gerald A. Smith, Beltimore, Md., Alfred Feinverg, New York
City: of counsel, for intervenors and appellants. -

J. Bennett Johnston, Jr., Shreveport. La., Jack P. F. Gremillion,
Atty. Gen., State of La., Baton Rouge, La., William P. Schuler, Asst.
Atty. Gen., State of La., Louis H. Padgett, Jr., Dist. Atty., Bossicr
Parish, La., Fred L. Jackson, Dist. Atiy., Second Judicial Dist., Ho-
mer, La., John A. Richardson, Dist. Atty., First Judicial Dist., Shreve-
port, La., for appellees.

No. 23173: :

Alvin J. Bronstein, Jackson, Miss., Harris David, New Oxleans, La.,
Carl Rachlin, New York City, David Norman, Atty., Dept. of Justice,
Washingtcn, D.C., John Doar. Asst. Atty. Gen., Dept. of Justice, Civil
Rights Div., Washington, D.C., Edward L. Shaheen, U.S. Atty., St.
John Barrett, Frank M. Dunbaugh, Albert S. Pergam, Attys., Depart-
ment of Justice, Washington, D.C., Elihu Leifzr, Joel Finkelstein,
Attys.. Dept. of Justice, Washington, D.C., Jesse N. Stone, Jr., Shreve-
port. La., James Sharp, Jr., Monroe, La., William Q. Keenoan, New
York City, Robert F. Collins, Nils R. Douglas, Lolis E. Elie, New
Orleans, La., for appellants. . :

Fred L. Jackson. Dist. Atty., Homer, La., William H. Baker, Jones-
boro, La.. Teddy W. Aivhart, Jr., Asst. Atty. Gen. of La.. Baton Rouge,
La., Jack P. F. Gremillion, Atty. Gen. of La., Baton Rouge,
La., Louis H. Padgett, Jr., Dist. Atty., Twenty-Sixth Judicial Dist.,
Bossier City, La., William ‘P. Schuler, 2nd Asst. Atty. Gen. of La.,
John A. Richardson, Dist. Atty., First Judicial Dist., Shrevepoit, La.,
for appellces. .
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No. 23192: G

Alvin J. Bronstein, Jackson, Miss., Carl Rachlin, New Yc¢ .c City,
Harris David, Robert F. Coilins, New Orleans, La., John Doar, Asst.
Atty. Gen., Dept. of Justice, Civil Rights Div,, "Vashmgton, D.C,
Edward L. Shaheen, U.S. Atty., St. John Barrett, David L. Norman,
Elihu 1. Leifer, Joel Finkelstein, Attys., Dept. .of Justice, Washing-
ton, D.C., Jesse N. Stone, Jr., Shreveport, La., James Sharp, Jr., Mon-
roe, La., William Q. Keenan, New York City, Robert F. Collins, Nilg -
R. Douglas, Lolis E. Elie; New Orleans, La., for appellants and
intervenors. .

William P. Schuler, Arabi, La., Jack P. F. Gremillion, Atty. Gen.
of La., Thomas McFerrin, Sr., Harty-Kron, Jr., Asst. Atty. Gen.,
Baton Rouge, La., Fred L. Jackson, Homer, .., Teddy W. Airhart,
Jr., Asst.-Atty. Gen., Baton Rouge, La., Louis H. Padgett, Jr., Dist.
Atty., Twenty-Sixth Judicial Dist., Bo-sier City, La., John A. Rich-
ardson, Dist. Atty., First Judicial Dist., Shreveport, La., for appellees.
No.23253: S
- Alvin J. Bronstein, Jackson, Miss., Stanley E. Tolliver, Cleveland,

Ohio, William Q. Feenan, New York City, James M. Nabrit, II1, New}

York City, Jesse N. Stone, Jr., Shreveport, La., James Sharp, Jr.;
Monroe, Ifa., Carl Rachlin, William Q. Kecnan, New York City, Rob-
ert F. Collins, Nils R. Douglas, Lolis E. Elie, New Orlezns, -La., for
appellant and intervenors. . -

William F. Pipes, Jr., Albin P. Lassiter, Dist. Atty., Monroe, La.,
Harold B. Judell, New Orleans, La., William P. Schuler, Arabi, La.,
for appellees.

No. 23116: .

A. P. Tureaud, New Orleans, La., Norman C. Ar.aker, James M.
Nabrit, IXI, New York Cify, Michael Meltsner, Leroy D. Clark, Henry
Aronson, Charles H. Jones, Jr., New York City, Alfred Feinberg,
New York-City, David H.. Hood, Jr., Bessemer, Ala., Jesse N. Stone,
Jr., Shreveport, La., A. P. Tureaud, New Orleans, La., Vernon Z.
Crawford, Mobile, Ala., Oscar W. Adams, Jr., Birmingham, A,
Demetrius C. Newton, Birmingham, Ala., Johnnie Jones, Batcn
Rouge, La., John H. Ruffin, Jr., Augusta, Ga., Howard Moore, JT.,
Atlanta, Ga., Jack Greenberg, New Yor'c City, Johnnie Jones, Baton
Rouge, La., Robert Belton, Conrad K. Harper, New York City, of
counsel, forappellantsand intervenors.  °
- John ¥. Ward, Jr., Baton Rouge, La., William P. Schuler, Arabi,
La., Burton, Roberts & Ward, Baton Rouge, La., for appellees.

Ox Perrrions ror REneanine Ex Baxe.

Before Torre. Chief Judge, and Browx, Wisposr, Gewix, BeLL,
THORNBERRY, CoLEMAN. GorpBERG, Ainsworrl, GobpoLn, Dyrr and
Staesox, Cirenit Judges. .

PER CURIAM:
1. The Court sitting en banc adopts the opinion and decree filed in
‘these cases December 29, 1966, subject to the clarifying statements in
this opinion and the changes in the decree attached to this opinion.
[1] 2. School desegregation cases involve mnore than a dispute be-
tween ceriain Negro children and certain schools. If Negroes are ever
to enter the mainstream of American life, as school children they must
have - jual educational opportunities with white children.
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- [2,3] 3. The Court holds that boards and officials administerin%pub-
lic schools in this cireuit ! have the affirmative duty under the Four-
teenth Amendment to bring zbout an integrated, unitary school system
in which thefe are no Negro schools and no white schools—;j ust schools.
Expressions in our carher opinions distinguishing between integration
am{) desegregation >must yield to this affirmative duty we now recog-
nize. In ?ulﬁlling this duty it is not cnough for school authorities to
offer Negro cl.ildren the ‘opportunity to attend formerly all-white
schools. The necessity of overcoming the cffects of the dual school

. - System in this circuit requires integration of faculties, facilities, and
activities, as well as students. o the extent that earlier decisions of this
Court (more in the language of the opinions, than in the effect of the

0 holdings) conflict with this view, the decisions are overruled. We refer

specifically to the cases listed . footnote 3 of this opinion.?

[4,5] 4. Freedom of choice is not a goal in jtself. It is a means to an
end. A schoolchild has no inalienable right to choose his school. A free-
dom of choice plan is but 6ne of the tools available to school officials a¢
this stage of the process of converting thie dual: system .of separate
schools for Negroes and whites into a unitary system. The govern-

i
|

mental objective of this conversion _,—educational opportunities on ~

equal terms to all. The criterion for determining the vahidity of a pro
vision in a school desegregation plan is whether the provision is reason-
ably related to accomplishing this objective.
[6] 5. The percentages referred 5 in the Guidelines and in this
Court’s decres are simply a rough rule of thimb for measuring the
effectiveness of freedem of choice as a useful tool. The percentages are
not. a method for setting quotas or-striking a balance. If the plan is
iroficetive, longer on promises than performance, the school officials
. charged with initiating and administering a unitary system have not
met the constitutional requirements of the Fourteenth Amendment;
they shonld try other tools. )
[7,8] 6. In constructing the original and revised decrees, the Conrt
gave great weight to the 1965 and 1966 HEW Guidelines. These Guide-
Iines establish minimum standards clearly a plicable to disestablishing
state-sanckioned segregation. These Guidehnes and our decree are
.7 within fheﬁdecisions of this Court, comply with the letter and spirit of
] ’\ . the Civil Rights Act of 1964, and neet the requiremnts of the United

. E 1 In the South”, as the Civil Rights Commis&ion has pointed out, the Negro “has
<..Struggled to get (into the neighborhood schael. In.the North, he is fighting to get out of it.”
Civ.Rts.Comm,Rep., Freedom to *he Free, 207 (1963). .

This Court did not “excuse” nelybborkiood schools in the North and West which have
de facto segregition, No case involving that sort of school system was before the Court.

School segregation is “inherently unequal” by any name and wherever located. But de
facto segregation resulting from restdential patterns in a non.racially motivated nellghbor-
liood school system has prohlems peculiar to such a system. The school system is already
a unitary one. The difficulties Iie in finding state action and in determining how far school

; officials must go and how far they may go in correcting racial imbalance. 1o auch cases
Shelley v, Kraemer, 334 U.S. *. 68 S.Ct. 836, 92 I, Ed, 1161 (1948) may turn out to be ns
important us Brown. A broad-urush doetrinaire apProach, therefore, that Brown's abolition
of the dnal school system solves all problems {g conceptually and pragmatically inadequate
for dealing with de facto-segregated neighborhood schools. '

We Ieave the lxln-ol)lexms of de facto segregation in a unitary system to solution in appro-
priate cages by the appropriate courts,

? Thig distinetion was first expressed in Briggs v. Elliott, E.D.S.C~1955., 132 F. Supp. 776
“'I;hel C(talnstl':utlon. in other words, does nut require integration, It merely forbids dis-
crimination.

* Avery v, Wichita Falls Independent School District, 1958, 241 F.2d 230: Borders v.
Rippy, 1957, 247 F.2d 268 ; er()’py v. Borders. 1957, 250 F.2d 690 ; Cohen v. Public Housin
Administration, 1958, 257 F:2d 73: City of Montgomery, Ala. v, Gllmoreé 1960, 277 F.2
364 . Boson v, Rippy, 1960, 285 F.2d 43: Stell v. Savannah.Chatham ounty Board of
Education, 1964, 333 F.2d 53 ; Evers v, Jackson Municipal Separate School District, 1964,
328 F.2d 408; Lockett v. Board of Kducation of Muscogee County, 1965, 842 F.2d 225,
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States Constitution. Courts in this cireuit should give great weight to
future HEW Guidelines, when such gnidelines ar- applicable to this
circuit and are within Yawful limits. We ‘express no opinion as to the
applicability of IIEW Guidelines in mciar]y imbalanced situations
such as occur in some other circnits where it is eentended that state
action may be found in state tolerance of de facto segregation or in such
action as the drawing of attendance bonndaries based on a neighbor-
hood school systen.

The Court reaffirms the reversal of the judgments below and the
remand of each case for entry of the decree attached to this opinion.

The mandate will issue immediately.

Correctep Decree R
Tt is ORDERED, ADJUDGED and DECREED that the defend-
ants, their agents, oflicers, employees and successci's #:.d all those in
active concert and participation with them, be and they are perma-
nently enjoined from discinminating on the basis of race or color in the
_operation of the school system. As set. out more particularly in the body
of the decree, they shall take affirmative action to disestablish all school

segregation and to eliminate the effects of the dual school system:

I—Spreep oF DESEGREGATION

Commencing with the 1967-68 school year, in accordance with this
decree, all gmges, including kindergarten grades, shall be desegregated
und pupils assigned to schools in these grades without regard to race or
color.

: II—Exercise_or.Crorcr

The following provisions shall apply toall grades :

(2) Who May Faercise Choice. A choice of schools may be exercised
by a parent or other adult person serving as the student’s parent. A stu-
dent may exercise his own choice if he (1) is exercising a choice for the
ninth or a higher grade, or (2) has reached the age of fifteen at the
time of the exercise of choice. Such a choice by a student is controlling
unless a different. choice is exercised for him by his parent or other
adult person serving as his parent during the choice period or at such
later time as the student exercises a choice. Each reference in this de-
cree to a student’s excreising a choice means the exercise of the choice,
1a§ ap{)f?opriate, by a parent or.such other adult, or by the student
nimself,

(b) Annual Exercise of Choice. All students, both white and Negro,
shall be required to exercise a free choice of schools annually.

-(¢) Choice Period. The.period for exercising choice shall commence
May 1,1967 and end June 1, 1967, and in subsequent years.shall com-
mence March 1 and end March $1 preceding the school vear for which
the choice is to be exercised. No student or prospective student who
. exercises his choice within the choice period shall be Zzi\'en any pref-

erence because.of the time within the period when such chojce was
exereised. '

() Mandatory Exercise of Choicé. A failure to exercise a chojce
withiu the choice period shall not preclude any student from exercis-

ing a choice at any time before he commences school for the year
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with respect to which the choice applies. but such choice may be
subordinated to the choices of students who exercised choice before
the expiration of the choice period. Any student who has not exer-
cised his choice of school within a week after school opens shall be
assigned to the school nearest his home where space is available under
standards for determining available space which shall be applied
uniformly throughout the system.

(e) Public Notice. On or within a week before the date the choice
period opens, the defendants shall arrange for the conspicuous publi-
cation of a notice describing the provisions of this decree in the news-
paper most generally circulated in the community. The text of the no-
tice shall be substantially similar to the text of the explanatory letter
sent home to parents. Publication as a legal notice will not be suffi-
cient. Copies of this notice must alsobe given at that time to all radio
and television stations located in the community. Copies of this decree
shall be posted in cach school in the school system and at the office of the
Superiiitendent of Education. -

(f) Mailivg of Explanatory Letters and Choice Forms. On the fivst
day of the choice period there shall be distributed by first-class mail an
explanatory letter and a choice form to the parent (or other adult
person acting as parent, if known to the defendants) of each student,
together with a return envelope addressed to the Superintendent.
Should the defendants satisfactorily cemonstrate to the court that
they are uuable to comply with the requirement of distributing the ex-
planatory letter and choice form by first-class mail, they shall propose
an alternative method which will maximize individual notice, e.g., per-
sonal notice to parents by delivery to the ’I&upil with adequate proce-
dures to insure the delivery of the notice. The text for the explanatory
Jetter and choice form shall essentially conform to the sample letter
and choice form appended to this decree.

o) Ewxtra Copies of the Explanatory Letter ond Choive Form. Ex-
tra copies of the explanatory letter and choice form shall be freely

available to parents, students, prospective students, and the general:

public at each school in the system and at the office of the Superin-
tendent of Education during the times of the year when such scheols
are usually open.

(h) Content of Choice Form. Each chaice form shall set forth the
name and location and the grades offered at each school and may re-
quire of the person exercising the choice the name, address, age of
student, school and grade currently or most recently attended by the
student, the school chosen, the signature of one parent or other adult
person serving as parent, or where appropriate the signature of the
student, and the identity of the pérson signing. No statement of reasons
for a particular choice, or any other information, or any witnesses or
other authentication, may be required or requested, without approval
of the court. - )

(1) Return of Choice Form. At the option of the person completing
the choice form, the choice may be returned by mail, in person, or by
messenger to any school in the-school system or to the office of the
Superintendent.

(‘;) Choices not on Official Form. The exercise of choice may also
be made by the submission in like manner of any other writing which
contains information sufficient to identify the student and indicates
that he has made a choice of school. . .
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(k) Choice Forms Binding. When a choice form has once been sub-
mitted and the choice period has expired, the choice is binding for
the entire school year and may not be changed except in cases of parents
making ditferent choices from their chil(ﬁ-on under the conditions set '
forth in paragraph II (a) of this decree. and in exceptional cases
where, absent the consideration of race, a change is educationally
called for or where compelling hardship is shown by the student. A
change in family residence from orz neighborhood to another shall
be considered an exceptional case for purposes of this paragraph. -
(1) Preference in Assignment. In assigning students to schools, no
preferences shall be given to any student for prior attendance at a
school and, except with the approval of cowrt'in extraordinary cir-
cumstances. 10 cfxoicc shall be denied for any reason other than over- - ~ .
crowding. In case of overcrowding at any school, preference shall be -
given on the basis of the proximity of the school to the homes of the ‘ )
students choosing it, without 1‘0,;.:111'(1 to race or color. Standards for :
\ determining overcrowding shall be applied uniformly throughout the
system. .
) (m) Second Choice where First Choice is Denied. Any student whose
choice is denied must be promptly notified in writing and given his
choice of any scheo! in the school system serving his grade level where
space is available. °i he student shall have seven days from the receipt
of notice of a denial of first clioice in which to exercise a sccond
= choice. .
- - * (n) Transportation. Where transportation is generally provideg,
} .buses must be routed to the maximum extent feasible in light of the . -
. r - geogtaphic distribution of students, so as to serve each student choosing
‘ ‘ any school 1n the system. Every student choosing either the formerly : /
white or the formerly Negro school nearest his residence must be
transported to the school to which he is assigned under these provi- : J
sions, whether or not it is his first choice, if that school is sufficiently
‘distant from his home to make him eligible for transportation under
! generally apgzicable transportation rules. )
' (0) Officials not to Influence Choice. At no time shall any official, g
teacher, ror employee of the school sfistem influence any parent. or ; .
other adult person serving as a parent, or any student, in the ex -veise
of a choice or favor or penalize any person because of a choice riade.
If the defendant school board employs professional guidance counsel- .
ors, such persons shall base their gnidance and counselling on the indi-
vidual student’s particular personal, academic, and vocational needs.
Such guidance and eounselling by tecachers as well as professional :
guidance counsellors shall be available to all students without regard :
torace or color. ‘ :
(p) Protection of Persons Exercising Choice. Within their authority ‘
school officials are responsibleTor the protection of Felsons exercising ‘
— rights under or otherwise affected by this de.~e. They shall, without L
delay, toke appropriate action with regard to any student or staff
member who mterferes with the successful operation of the plan. Such

T

interference shall include harassment, intimidation, thresats, hostile i
words or acts, and similar behavior. The school board shall not pub- e -
lish, allow, or cause to be published, the names or addresses of: pupils ;T
exercising rights or otherwise affected by this decree. If officials of |
the school system are not.able to provide sufficient protection, they ;
shall seek whatever assistance is necessary from other appropriate ;
. officials. ‘ i
o o :
;
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III—ProsrecTive STCDENTS

Lach prospective new student shall be required to exerciee a choice
of schools Lefore or at the time of enrollment. All sueds students
known to defendants shall be furnished a copy of the prescribed letter
to parents, and choice form, by mail or in person, on the date the choice
period opens or as soon thereafter as the school system learns that he
plans to enroll. Where there is no pre-registration procedure for newly
entering students, copies of the choice forms shall be available at the
Office of the Superintendent and at each school during the time the

ey

IV;—TR.\NS!-‘ERS

(n) Transfers for Students. Any student. shall have the right at the
beginning of a new term. to transfer to any school from which he was
oxloluded or would otherwise be excluded on account. of his race or
color. '

(b) Transfers for Special Needs. Any student who requires a course
of study not. offered at the s.hool to which he has been assigned may
be permitted, upon his written application, at the beginning of any
school term or semester, to transfer to another school which offers
conrses for his special needs. ) ’

(c) Transfors to SpecialiClasses or Schools. If the defendants oper-
ate and maintain special clisses or schools for physically handicapped.
mentally retarded. or gifted children, the defendants may assign chil-
dren to such schools or classes on a basis related to the function of the
special class or school that is other than freedom of choice. In no event
shall such assienments be made on the basis of race or color or in a
mamlwr which tends to perpetuate a dual school system based on race
or color.

V—Services, FACHITIES, ACTIVITIES AND ProcraMs

No student. shall be searegated or discriminated against. on a~count
of race or colrr in any service, facility, activity, or program (incinding
tran Oortatic , athletics, or other extracurricular activity) that may
be conducted or sponsored by the school in which he is enrolled.
stndent attending school for the first tinie on & desegregated basis may
not. he subject to any disqualification or waiting period for participa-
tion in activitics and programs. inclnding athletics. which might other-
wise apply because he is a transfer or newly assiened student except
that such-transferees shall be subject to longstanding, non-raeially
hased rules of city. county, ar state athletic associntions dealing with
the eligibility of transfer students for athlétic contests, All school
use or schonl-sponsoi'e({ use of athletic fields. meeting rooms, and all
other school related
as commencement exercises and parent-teacher meetings which are
open to persons other than enrolled students. shall be apen to all per-
sons without regard to race or color. All special edneational programs
conducted by the defendants shall be conducted without regard to race
or color.

VI—Scnoor. EquarizaTioN

() Inferior Schools. In schools herctofore maintained for Negro

students. the defendants shall take prompt steps necessary to provide |
physical facilities, equipment, courses of instruction, and instrue- °

- ’

services. facilities. activities. and programs such |
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tional-materials of quality equal to that provided in schools previonsly
maintained for white students. Couaditions of overcrowding, as deter-
mined by pupil-teacher ratios and pupil-classtoom ratios skall. to the
extent feasible, be distributed ewn‘y between schools formerly main-
tained for Negro students wnd those formerly maintained for white
students. If for any reason it is not feasible to improve sufliciently any
school formerly miatained for Negro students, where suel: improve-
ment. would otherwise be required by this paragraph. such school sh-il
be closed as soon as possible. and students énrolled i the school shall be
reassigned on the basis of freedom of choice. By October of each year,
defendauts shall report to the Clerk of the Court pupil-teacher ratios,
pupil-classroom ratios. and per-pupil expenditures both as to oper-
ating and capital improvement costs, and shall outline the steps to be
taken and the time within which they shall accomplish the equalization
of such schools. ) -

(b) Remedinl Programs. The defendants shall provide remedial
education promams which permit students :lttcm.lg er wio have
previously attended segregated schools to overcome past inadequacies
in their education. - T
VII—New Coxsrrucrion

The defendants, to the extent consistent with the proper operation
of the school system as a whole, shall jocate any new school and sub-
stantially expand any existing schools.with the objective of eradicating
the vestiges of the dual system. -

VII—Facvrry axo Stare . <

(a) Fuculty Employment. Race or color shall uot. be a factor in
the hiring, assignment, reassignment, promotion, demotion, or dis-
missal -of teachers and other professional staff members, inchiding
student teachers, except that ra~e may be taken into account for the
purpose of counteracting or correcting the effect of the segregted
assignment of feaulty and stafl in the dual system, Teachers, prin-
cipals. and staif members shall be assigmed to schools so that the faculty
and stail is ot composed exclusively”of members of one race. Where-
ever possible. teachers shall be assigmed so that more than one teacher
of the minority race (white or Negro) shall be on a desegregated
faculty. Defendants shall take positive and aflimative steps to accom-
plish the desezregation of then- school faculties and to achieve sub-
stantial desearegation of facnlties i as many of the schools as possible
for the 1967-6S school year-notwithstanding that teacher contracts
Hor the 1967-68 or 1965-69 school years may have already been sigmed
aud approved. The tenuve of teachers in the system shall not be used
as an excuse for failure to comply with this provision. The defendants
shall establish as an objective that the pattern of teacher assignment
to any particular school not be identifisble as tailored for a heavy
concentration of cither Negro or white punils in the school.

(b) Disinissals, Teachers aud other professional staff members may
not- he discriminatorily assigned, diznrissed, demoted, or passed over
for vetention, promotion, or rehiring, on the gronnd of race or color.
In any instance where one or more teachers or othér professional
stafl members are to be displaced as a result of desegregation, no staft
vacaney in the school system shall be filled through recrnitinent from

T e ey
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outside the system unless no such displaced staff member is qualified to -
£ill the vacancy. If as a result of desegregation, there is to be a reduc-
tion in the total professional staff of the school system, the qualifica- -
tions of all staff members in the system shall be evalnated in selecting
the staff raember to be released-without consideration-ofrace-or color.
A report containing any such proposed dismissals, and the reasons
therefor, shall be filed with the Clerk of the Court, serving copies upon
opposing counsel, within five (5) days after such dismissal, demotion,
etc.,as proposed. - - ) -
(c) Past Assignments. The defendants shall take steps to assign and
reassign teachers and other professional staff members to eliminate the
effects of the dual school system. = ,

IX—Rerorts 10 THE CoGRT

(1) Recport on Choice Period. The defendants shall serve upon the
opposing partics and file with the Clerk of the Court on or bufore
April 15, 1967. and on or before June 15. 1967, and in each subsequent
¥ear on or before June 1, a report tabnlating by race the number of
choice applications and transfer applications received for enrollment
in each grade in each school in the system. and the number of choices
and transfers granted and the number of denials in each grade of each ~
school. The report shall aiso state any reasons relied upon in denying
choice and shall tabulate. by school and by race of student, the num-
ber of choices and transfers denied for each'such reason.

In addition. the report shall show the percentage of pupils actually
transferred or assigned from segregated erades or to schools attended
predominantly by pupils of n race other than the race of the applicant,
for attendance during the 1966-67 school vear, with comparable data
for the 196566 school year. Such additional information shall be in-
cluded in the report served upon opposing connsel and filed with the
Clerk of the Court.

(2) Leport After School Opening. The defendants shall, in addi-
tion to reports elsewhere described, serve upon opposing counsel and file
with the Clerk of the Court within 13 days after the opening of schools
for the fall semester of each year, a report setting forth the following
information :

(i) The name, address, grade, school of choice and school of pres-
ent attendance of each student who has withdrawn or requested
withdrawal of his choiée of school or who has transferred after the
start of the school year, together with a-description of any action
taken by the defendants on his request and the reasons therefor.

(ii) The number of faculty vacancies, by school, that have oc-
curred or been filled by the defendants since the order of this
Court or the latest report submitted pursuant to this suhparagraph.
This report shall state the race of the teacher employed to fill each
such vacancy and indicate whetl.er such teacher is newly employed
or was transferred from within the system. The tabulation of the
number of transfers within the system shall indicate the schools
from which and to which the transfers were made. The report shall
also set forth the number of faculty members of each race assigned
to each school for the cutrent year.
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(iii) The number of students by race, in each grade of cach
school.
Exrraxatory Lerren

(School System Name and Office Address)
' (Date Sent)
Dear Parent : i

All grades in onr school system will be desegregated nest year, Any
student. who will be entering one of these grades next year may choose
to attend any school in onr system, regmardless of whether that school
was formerly all-white ér all-Negro. It does not matter which school
Your child is attending this year. Yon and Your child may select any
school you wish. )

Every student, white and Negro, must make a choice of schools.
If a child is entering the ninth or higher grade, or if the child is
fifteen years old or older, he may nitke the choice himself. Otherwize
a parent or other adult serving as parent inust stgn the choice form.
child enrolling in the school system for the first time must make o
choice of schools before or at the time of his enrol!ment,

The form on which the choice should be made is attached to this let-
ter, It should he completed and rveturned by June 1. 1967 You may
tiail it in the enclosed envelope, or deliver it by messenger or by hand

" to any school principal or to the Oflice of the Superintendent at any

time between May 1 and June 1. Xn one may require you to return
Your choice form before June 1 and no preference 1s given for return-
ing the choice formearly. - .

No principal, teacher or other school official is permitted to inflnence
anyone in making a choice or to require earl ¥ return of the choice form.
No one is permitted to favor or penalize any student or other person
because of a choice made. .\ choice once made cannot be changed except
for serious hardship. : )

" Nochild will be (Il)cnied his choice unless for reasons of overcrowding
at. the school chosen, in which case children Jiving neavest the school
-will have preference. ’

Transportation wiil be provided, if reasonably possible, o matter
what &chiool is chosen. [Delete if the school system does not provide
transportation.]

“Your School Board and the school staff will do everything we can
tosceto it that the rights of all students are protected and that desegre-
gation of onr schools is earried out successfully. )

Sincerely yours, -
Superintendent.

Cuo1ce Fonyt

This form is provided for vou to-choose a school for your child to
attend next year. You have 30 days to make Your choice. It does not
matter which school your child attended last year, and does not. mat-
ter which school your child attended Tast year, and does not matter

whether the school you choose was Iormcr!jy a white cr Nearo school,
H

This form must be mailed or brought to the principal of any school
in the system or to the office of the Superintendeut, [ address], by June-
1, 1967. A choice is required for each child.
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adnlt serving as parent
If child isentering first grade, date of birth :

‘ - (Montlh)  (Day) (Xear)
Grade child is entering ____ )
School attended last vear - :
Choose one of the following schools by marking an X beside the name.

Name of School - P Grade Focation

Signature _
Date ___.

To be filled in by Superintendent School Assigned *oo___.___
School Assigned?

GewN. Cirenit Judge, with whom Grirrix B. Bewr. Cirenit Jndee,
conenrs (dizsenting) :

‘The opinion of the majority and-the proposed decree are long. com-
plicated, somewhat ambiguons and rather confusing. The per enriam
opinion of the majority of the en bane cowrt does not substantially
clarify, modify or change anything said in the original opinion filed
December 29, 1966. Only minor and inconsequential changes were made

- in the proposed decree.! In my view both the opinion and decree con-

stitute an abrupt and unauthorized departure from the mainstream of
judicial thought both of this Cirenit and a number of other Cireniis.
I am unable to agree either with the opinion or the decree. especially
those provisions dealing with the folfowing: (1) de facto and de jmre
segregation; (2) the guidelines: (3) the proposed deeree; (4) attend-

_ amce percentages, proportions, and freedom of choice: and (3) en-

forced integration. -

I—De Facro axp De Jure Seerecariox

{ -
The thesis of the mjority, like Minerva (Athena) of the classic

myths? was spawned fmll-grown and full-armed. It has no substantial

tIn subsequent years the dates ih Loth the explanatory letter and the choiee from -
shonld he changed e changed to conformn to the clioice peringd.

2 The ophitfon™ il “the deerve™ ax ised hersin refer to the oplidon and sdeeree filnd in
these cse 3 by the three judize panel on Decensber 29, 1966, whereln two of the jinlges agreed
:m;l ;mv diszented. OF neeessity, references to pige nmnbers of the opinion refer to the siip
opintorn.

2 Ree Guylley. The Classie Myths, (Rev, od. 1959) page 25

“She spave fron the brain of Jove, axleam with panoply of war, brandishing a xpear
and with her battlcery awakening the cehoces of heaven nml earth.”

———
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legral ancestors.® We must wait to see what progency it will produce.

While professing to fashion a remedy under the benevolent eanopy
of the Federal Constitution, the opinion and the decrec are conched in
divisive terms and proceed to dichotomize the union of states into two
separate and distinct parts, Based on such reasoning the Civil Rights
Act of 1964 is stripped of its national character, the national policies
therein stated are mllified. and in effeet, the remedial purposes of the
Act are held to apply to approximately one-third of the states of the
mion and to a mmeh smaller percentage or proportion of the total
population of the conntry. I am unable to believe that the Congress had
any suek: intent. If it did, a serions constitutional question wonld be
presented s« o the validity of the entire \ct under onr concepts of
Ameriean constitutional government.” )

‘The Negro children in Cleveland, Los Angeles. Boston, New York,
or any other arca of the nation whicl the opinion classifies under de
facto segregation, wonld receive littla comfort from the assertion that
the racizl mak-np of their school system does not violate their constitn-
tional righe, becanse they were born into a de facto society. while the
exact sume racial make-up of the school system in the 17 Southern and
border states violates the constitutional rights of their counterparts, or
even their blood brothers, becanse they ivere born into a de jure society.
Al children everywhere in the nation are protected by the Constitu-
tion. and treatment which violates their constitutional rights in one
area of the country, also violates sueli constitntional vights in another
area. The details of the remedy to be applied, however, may vary with
local conditions. Basically. all of them must be given the same constitu-
tional proteciion. Bue process and equal proection will not tolerate a
lower standzrd, and surely not a donbse standard. The problem is a
nutional one.

Regardless of onr decrees. in spite of onr hopes and notwithstanding
onr disappointments, there is no infallible and certain process. of al-
chemy which will erase decades of history and transmute a distasteful
et of ehvenmstances into a ntopia of perfection. .1l who have stndied
the subject recogmize that diseriminatory practices did not avise from
a single cause. Such practices had their origin and birth in social, eco-
nomie, edncational, llo;z:xl, geographical and numerons other consid-
erations. These factors tend to be seif-perpetuating. We must eradi-
cate them, and T have the faith “hat they will be eradicated and elim-
inated by responsible and responsive governmental ageneies acting
pursnant to the best interests of the conmmnity. There is no social anti-
biotic which will effect a sndden or overnight cure. It is not possible to
specifically fix the blame or to attribute the origin of discriminatory
practices to isolated canses, and it is surely inappropriate to indertake
to fasten gmilt upon any segment of the popnlation. In this aren of onr
nation’s history eminent historians still disagree s to canses and effects.
Some studies have placed emiphasis on the slave trader or the importer
of slaves, others have blamed the slave holder, while others have tried
to trace the guilt back to tribal chieftains in Afriea. Perhaps the most

T However, eompare the doctrine of the ajority and the theme of an article in the Vip-
ginfa Law Deview entitled Title VI The Guidelines and School Desegregation in the
Sontl’*, by James R, Dunn. Viesinia Law Review. Vol 32, page 42 (1967)7 Aecording to
fontnote 85 of the law review article, the majority opinion wax refeased “as this artlele was
golngz to press,” Mr. Dunn s Tezal Adviser, Fgual Fdueational Opportunities Program,
United States Office of Edueation, HIEW, Washington, D.C.




ERI

PAFullToxt Provided by ERIC

common nnderstanding amongst all the historiaus and students of the
problem is the conclusion that causes cannot be isolated and respon-
sibility cannot be limited to a particular gronp. Whatever the cause or
;,xplanation, it is clear that the responsibility rests on many rather than
ew, - .
At this time, almost 13 yéars after the decisions in Brown v. Board
of Education (19545 347 U.S.483, 74 S.Ct. 686, 9S L. Ed. 873 (Brownl)
and Brown v. Board of Education (1953) 349 U.S. 204, 75 S.Ct. 755.
99 I.Ed. 1083 (Brown /1), there shonld be no donbt in‘the minds of
auyone that compulsory segregation in the public school systems of
this nation must be eliminated. Negro children have a personal, pres-
ent, and unqualified constitutional right to attend the publie schools on
a racially non-discriminatory basis,

Althorgh espuusing the canse of wniformity and asserting there mnst
not. be one law for Athens and another for Kome, the opinion does not
follow-that thesis or principle. Oue of the chief diffienlties which I
encomter with the opinien s that. it concludes that the Constitution
means one thing in 17 states of the nation and something else in the
remaining states. This is done by a rather ingenions though illogical
distinction between the terms de facto segregation and de jure segre-

.gation. While the opinion recognizes the evils connnon to both types.

it relies heavily on backgronnd facts to justify the conclusion that the
evil will be corrected in one area of the nation and not in the other.
In my view the Constitntion camnnot be bent and twisted in such a
matner as to justify or support such an incongrnons result. The very
subject matter under consideration tends to mllify the assertion that
ihe constitutional prohibition azainst. segregation should be applied in
17 states and not in the rest. of the nation, )
Legishitive history clearly supports the idea that no distinetion
should be made with respeet to the various states in dealing with the
problem. Senator Pastore was one of the principal spokesmen who
handled this legislation. He gave the following explanation :
“Frankly I d6 not sce how we could have gone any further, to
be fair * ** Section 602 of Title V1, not only requires the agency
- to promulgate rules and regulations, but all procedure must be in
accord with these rules and regulations. They must have broad
scope. They must be national. They must apply to all fifty states.
We conld not- draw one rule to apply to the State of Mississippi,
another rule to apply to the State of Alabaina, and another rule
to apply to the State of Rhode Island. There must be only one
rule, to apply to every state, Further, the President must approve
the rule.” (110 Cong. Rec. 7059, April 7, 1964)
* * * * * * *
“Mr. Pasrore. * * * We must do what Title VI provides;
and we could do it in no milder form than that now provided by
Title /1. The Senator from Ternessee says, ‘Let us read this
title.” I say so, too. When we read these two pages, we nnderstand
that the whole philosophy of Title VI is to promote voluntary
compliance, Tt is written 1ight in the law, There shall be the volun-
tary compliance as the first step, and then the second step-they
nst inaugurate and promulgate, rules that have & natioinl effect.
not o loeal effect. They shall apply to Teunessee. to Louisiana, to
Rhode Tsland, in equal fashion.™ (110 Con. Ree. 7066, April 7,
1964, o
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In connection with the distinction which the opinion undertakes to
make, it is pertinent to observe the following strong and unequivocal
pronouncement in the very beginning of the decision in Brown I1:

“All provisions of federal, state, or local law requiring or per-
mitting such discrimination must yicld to this principle. There
remains for consideration the manner in which relief is to be ac-
corded.” (Emphasis added) (page 298, 75 S.Ct. page 755)

It should be ohserved that all public school segregation was de jure in
the broad sense of that term prior to the first Brown decision, in that
segregat on was permitted,if not required, by law.

It is undoubtedly true that any problem which reaches national pro-
portions is often generated by varying and different customns, mores,
laws, habits and-mnanners. Such differences in the causes which con-
tributed to the creation and existence of the problem in the first in-
stance, do not justify the application of a fundamental constitutional
principle in one avea of the nation and a failure to apply it in another.

Whale all the authorities recognize the existence and operation of
different causes in the historical background of racial segregation,
there are also marked similarities. This fact is noted in the recently
released study by the United States Commission on Civil Rights,
Racial Jsoiation in the Schools. 1967, Vol. I (pp. 89, 59-79). Ir. dis-
cussing the subject the following observation is made early in the re-
port:

“Today it [racial isolation or segregation] is attributable to
remnants of the dual school system, methods of student assign-
ment, residential segregation, and to those discretionary decisions
familiar in the North—site selection, school construction, trans-
fers, and the determination of where to place students in the
event of overcrowding.” (Emphasis added)

In its sun.anary the Commission notes that the canses of racial isolation
or school segregation are complex and self-perpetuating. It speaks of

the Nation’s metropolitan areas and refers to social and economie fac- -

tors as well as geographical ones. According to the summary, not ouly
do state and local governments share the blame, it is categox-icully
asserted that “The Federal Government also shares in this responsi-
bility.” (Emphasis added) Pertinent similarities in the problem, ap-
plicable to the entire nation, are forcefully asserted in the final sentence
of the Commission’s Summary : ’

“In the North, where school segrégation was not generally com-
pelled by law, these [discriminatory] policies and practices have
helped to increase racial separation. /n the South. wlhern until the
Brown decision in 1954 school segregation was required by lasw, simi-
lar policies and practices have contributed to its perpetuation.” (IEm-
phasis added)

By a processof syllogistic reasoning based on fatally defeetive major
premises the opinion has distorted the meaning of the term segregation
and has segmeiited its meaning into de facto and de jure segregation.
All segregation in the South is classified as de jure * while segregation
in the North is classified as de facto. Different rules apply to the dif-
ferent types of segregation. The South js heavily condemned. The

4 At one pluce in the opinion pseudo de facto segregation in the South {s mentioned, but
it is nsserted that any similarity between pseudo de facto segregation in the South and
actual de facto segregation in the North I8 more apparent than real (p. 68).

-
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opinion approaches the problem on 4 sectional basis and fails to con-
sider the snbject except on a seetional or regional basis. There are
many references to “the eleven™ Southern states and the “the seven™
border states. This area of the nation is varionsly charactertized as
“The eleven states of the Confederacy.” “the entive region encompass-
ing the southern and border states™. “wearing the badge of slavery ™,

. and “apartheid”, Finally. the opinion concludes that the two types of

segregration are diffevent, have different origins, ereate ditferent prob-
lens and require different ecorrective action. It is snggested that there
is no present. remedy for de facto segregation but that the problems
and ynestions arising from de facto segregation may someday be
answered by the Supreme Conrt.?
cases the Court clearly and wisely recognized the fact that those de-
cistons had changed the law which had been in effect for deeades. Due
notice was taken of the fact that the new order of the day wonld “-
volve a variety-of local problems.” The court recognized “the complexi-
This Conxt, and the district conrts within the six states embraced
within our jurisdietion like many other federa] conrts of the nation
have given much time and attention to the solution of the problems
arising after the Brown decisions, Much has been accomplished. much
remains to be done. It is not possible for me to join in the expressions
of pessimism contained in the opinion or to approve the insinnations
that the conrts have failed in the performance of their duty.® Ever
Congress is taken to task for failure to act carlier and for failure to
recognize school desegregation “as the law of the land.” * In the Z2rown
ties arising from the transition to a system of publie education freed
of racial diserimination.’” Moreover, the Court stated, “Ifull implemen-

*The case of Blocker v, Bd, of £due, of Manhasset. N.Y, (E.ILN.Y. 1964) 226 I Slnlm. 208
cited and relied on by the majority does not support the ai facto de Jure distinetion, In

fact Judge Zavatt absavows any sueh distinetfan. Fhe following ix from the opiulon : .
*Ou the facts of this cose, the separation of the Negro elemntiary school ehildren ix
segregation. It is segregation by law-—the law of the School ‘Board. In the light of the
exixting facts, the continuanee of the defendant Doard's impenetrable attendance lines
amounts to nothing less than state impo<ed segregation.”
- - . L]

* L] .

*“I'his xegrregation ix attributable to the State. The prohibitions of the Fourteenth Amend-
ment ‘have reference to actions of the poltical bady dominated a State, by whatever
inztruments or in whatever modes that action may he thken, * * ¢ Whocever, by virtne of
wiblie %msltion under a State government, * * * takes away the equal protection of the
awx, violitex the constitotionad inhibition': dud ax he aetx iy the nume and for the State,
and j< elathed with the State’s power, hix act I that of the State.’ Ex Parte Virginia, 100
V.8, 330, 246-347. 25 L Ed. 676, 679 (1880), “Phe stuation here ix in no different posture
because the members of the School Board and the Snperintendent of Schools are loeal
allicials; from the point of view of the Fourteentlt Amendment they <tand in thi< ltization
ax the nzents of the State.' Cooper v, Anron, supra, 538 G.8. [1], at 16, 78 S.Ct, [1401], at
1408, 3 L.EFd.2a 5.7

* See for example the following statements from the opinton ;

“Ihe courts acting alone have fafled.” (p. S47 of 372 F.2q),

*

% * * s * *
“Quantitatively, the resnlts were megger.” (p. 853)
% ® * % % * *

“And moxt Judges da not have safliefent competence-~they are not edneators or chgol
wdministrators—to know the right questions, much less the right anxwers,” (p. 835)

* * * 3% * * *

“In xome eases there hag been a substantinl thnedag between this Court's opinions
and their applieations by the  district eourts. In cortain eases- »which we conskder
uhnecessary to cite—there has even heen a manifest variance between this Conrt’s de-
cision and a later district conrt decigion. A number of distriét conrts still mistakenly as.
summe that transfers under Pupfl Dlacement Laws—zuperfmpased on  unconstitutional
initinl axsfznment <atiely the requirements of a desegregation plan.” (. §G0)

? Seeitan (5), page $33 of the oplnion :

“(3) But one reason more than any. other hus held hack desegregation of public schools
on a larze scale. This fias been the lack, until 1464, of effective congres<fonal xtatutory
reeognition of sehool desegregntion ax the taw of the land,”

™
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tation of these constitntional piinciples may require soltion_of varied
loeal school problems.” ‘The conrts were instimeted to be “enided by
equitable principles,” to give consideration to “practical flexibility
in shaping remedies” and observed that equity conrts have a peenliar
“facility for adjnsting and reconciling public and private needs.” The
Brown. decisions emphasized the coneept that courts of equity ave par-
tienlarly qualified to shape sneh remedies as wouls! “eall for elimination
of a variety of obstacles in making the tratisition to school systems
operated m accordance with the constitutional principles™ pronounced
in the first Zrown decision, Contrary to the tone and expressions of the
majority opinion, the Supreme Conrt carly announced the poliey of
heavy reliance on the distriet conrts and that policy has continned to
this date. ] ) -
II—GuinrLixes

With respect to the gnidelines. it shonld be noted that they werc not
an issne presented to the District Conrt, The cases here involved had
been tried in the respective district conrts, appeals taken to this Comrt
and were pending on the docket of this Conrt before the 1966 Ginide-
lines were promnlgated. Guidelines were not made an issue by the
pleadings or otherwise in the district conrts and no evidence was
taken with respect to tliem, The issne of the gmidelines are before
this Conrt becanse the Conrt, sua sponte. bronght the issue before it.s
Inmy view their validity is not an issne to be decided in this Comt. See
United States v. Petrillo (1947) 332 U.S. 1, 5. 6, 67 S.Ct. 1538, 91
L.Id. 1877: United States v, International Union (1957) 332 U.S.
567, 590, 77 S.Ct. 529, 1 L.Ed.2d 563; Connor v. New York ‘I'imes
(5 Cir, 1962) 310 F.2d 133, 135; Gibbs v. Blackwell (5 Cir. 1965) 554
F.2d 469,471,

In jts first approach to the question the Conrt indicated that it wonld
not pass npon the constitntionality of the gnidelines but wonld give
weight to or vely npon them as a matter of judieial policy. When eon-
[ronfed with the fact that the gidelines were not approved by the
President as requived by the Civil Rights et of 1964, the opinion
then conclnded that they do not. constitute or purport to he rules or
regnlations or orders of general application, It was then stated that
since they were not a rile, regnlation or order, they constitute “a
statement of policy™. and while ITEW “is nnder no ‘statutory com-
pulsion to issne such statements™ it was decided that it is “of manifest
advantage” to the general public to know the basic considerations whieh
the Commissioner uses “in determining whether a school meets the re-
qlnim‘nmnts Tor eligibility to receive finnncial assistance.” Immediately
the opinion recognizes the inherent nnfairness and vices of sach pro-
nonneements of adininistrative policy withont an evidentiary hearing,
“The gnidelines have the vices of all adwinistrative policies established
nnilaterally withont a hearing.™ * IFinally, the opinion concludes that

¥ Sec opinion, page S48 of 372 1.2d, footnote 13,

It shonld be noted that when the panel which orlginally heard this case Invited hriefs
no mention was made of any constitutional question_ or fssue with respect to the IEW
guldelines, Rather, the questjons posed related to whether ' was permissile and de-
sirable™ for the court to give welght to or rely on the guidelines: angd if s0, what practical
means or methods shoulad he employed in making use of the guidelines. From the questions
raised by the court, connsel conld not have gained the Jmpreszsion that the court was to
matke a full xeale determination of the constitutional questlons involved. ‘

* See opinlon page $57.
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the guidelines are fully constitutional, recognizing =s it is bound to do.
that'a failure to comply with them cuts the purse strings and closes
the treasury to all who fai: to comply : .

*The great bulk of the school districts in this circuit have ap-
plied for federal financial assistance, and therefore operate under
voluntary desegregation plans. Approval of these plans by the
Office of Education qualifies the schools for federal aid. 7n this
opinion we have held that the IIEW Guidelines now in effect are
constitutional and are within the statutory authority created in
the Civil Rights Act of 196}. Schools therefore, in compliance
with the Guidelines can in general be regarded s discharging
constitutional obligations.” (fﬁmphasis added) (p. 894)

Whether viewed from a substantive or proesdural point of view,
due process and sound judicial administration require, at the very
least, an evidentinry hearing on a matter so vital to so many Xeople.“
Not only are numerous people affected, but. those most affected are the
school children of the natiun. The most vital segment of our democratic
society is our school system. The operation and ndministration of the

ublic school systems of this nation are essentinlly a local business. It
15 unthinkable that matters that so vitally affect this phase of the na-

- tional welfare should be decided in such summary fashion. In the two
most recent pronouncements by the Supreme Court dealing with the
problem of segregation as related to faculty and staff, that Court
refused to act without an evidentiary hearing. In both decisions the
cases were remanded to the district court “for evidentiary hearings.”
Bradley v. School Bd., City of Richimond (1965) 382 U.S. 103, 86
S.Ct. 224, 15 L.Ed.2d 187; Rogers v. Paul (1965) 382 U..S. 198, 86
S.Ct. 358, 15 L.Ed.2d 265. Sinularly, in Calhoun v. Latimer (1964)
377 U.S. 263, 84 S.Ct. 1235, 12 L.Ed.2d 288, the Court had for con-
sideration a desegregation plan of the Atlanta Board of Education.
During the argument before the Supreme Court counsel for the Bonrd
of ducation informed the Court that subsequent to the decision of the
lower court, the Board had adopted additional provisions authorizing
“free transfers with certain limitations in the city high schools™. The
petitioners contended that the changes did not meot constitutional
stundards and asserted that with respect to elementary students the
changed plan would not achieve desegregation until sometime in the
- 19705. The Supreme Court did not “grasp the nettle’ but vacated the
order of the lower court and remanded the ease to “be sppraised by the
District Court in a proper evidentiary hearing” {Emphasis added)

3* The 1900 Guldelines were promulgated on March T, 1066, after these cases were
docketed §n thiz Court. The ’act that the appellees hast no opportunity te have a hearing
and that the guldellnes were uniiaterally issued without recelpt of evidence from the
numerous school districts was called to the atteition of this Court by one of the briefs

* for appelleess

**As pointed ont In detstl below, the Constitutional and leglsiative principlex applicable
to the expenditures of federal funds. tha jeplslative and administrative discretion placing
conditlons upon the recelpt and use thereof, the lack of due process in the adoption
thereof and the lnck of any opportunity to be heard by those affected thereby al) render such
Guidelines Inapplicable to the pending cases.”

* - * * * * *

“The 1966 Guidelines (as well as the 1963 Guidellnes) were not approved by the Prest-
dent. They were Isgued hy the Office of Rdueation unllaterally without an opportunity for
the representatives of the thourands of school districts affected thereby to be heard, As
unilateral directives they have not heen suhject to fudlein] review,” -

See conxolldated brief Jefterson County Board of Education, pp. 76-77.

+
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IH—Dxcure

I now .come to a consideration of ths decree ordered to be entered
and its relation to the opinion. It is impossible to consider the decree
and the opinion separately; they are inextricably interwoven. Neither

tukes into account, “multifarions local difficulties”, and therefore, any

particular or peculiar local problems are submerged and sucrificed to
the apparent determination, evident on the face of both the opinion
and the decree, to achieve percentage enrolhinents which. wiil veflect
the kind of racial balance the opinion seeks to achiev»,

"The opinion asserts that umformity must be achieved forthwith in
everyone of the six states embraced within the Fifth Cirenit. No con-
sideration is given to any distinction in any of the numnerons school sys-
tems involved. Urban schools, rural ones, small schools, large ones,
areas where racial imbalance is large or small, the relative number of
Negro and white children’in eny particular aven, or any of the ather
myrind problems which are known to every school adininistrator, are
ta?:cn into account. All things must yield to speed, uniformity, per-
centages and broportional representation. There are no limitations
and there are »0 excuses. This philosophy does not comport. with the
philosophy which has gnided and been inherent in the segregation
problem sinee Brown 11, Asthe Court there stated :

“Becaunse these cnses arose wnder different local conditions and
their disposition will involve a vaviety of local problems, we re-
quived further argument.on the question of rvelief.” (349 U.S.
p. 298,75 3.Ct. p. 755) (Emphasisadded)

See also Davis v. Bd, of School Comm'’rs of Mobile Co., Ala., 322
F.2d 356 (5 Cir, 1963) wherein this Conrt made a distinetion in the
rural and urban schools of Mobile County, Alabama, We held ;

“The District Conrt nay modify this order to defer desegregation
of rural schools in Mobile County nntil September 1964, should
the District Conrt. after further hearing conclude that. special
planning of administrative problems for rural schools in the
county make it impracticable for such sehools to start desegrega-
tion in September 1963,”

The effectiveness of the district courts has been seviously impnired,
in a real sense, contrary to the teachings of all the decisions of the
Supreme. Court sinee Brown 11, Under the opinion and decree o
United States District Judge serves essentially as a referce master, or
hearing examiner. Now his only functions are to order the enforcement
of the detailed, uniform, stereotyped formal decree, to supervise
complinnee with its detailed provisions as: therein ordered und di-
rected, and to receive l)eriodic reports much in the same fashion as ve-
ports are received by an ordinary clerk in a large business
establishment.

Such a detailed decree on the appellate level not. only violates sound
concepts of judicini administration, but it violates a longstanding
philosophy of the federn] judicial system, and indeed all judicinl sys-
tems common to this country, which vest wide discretion and authority
in trial coms because of their closensss to and familiarity with local
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problems. See the opinions in Brown 11, Bradley, Rogers, snd Cul-

houn, Forexample,in Zrown 17 the Conrt stated ;.
“Fall implemeniation of these constitutional principles may o=
quire solution of ruried local sehool problems, Sehool authorities
have the prinary responsibility for elucidating, assessing, and
solving these problems: courts will have to consider whether the
action of the school authorities constitutes wood faith implementa.
tion of the governing constitutional prisciples, Beenuse of their
wozimity to jocal conditions and the possible need for further
{wzu'iugs, the courtx awhich orviginally heard these casex can bext
pevform this judicial appraisal, Accordingly, ve helieve it appro-
priate to remand the eases to those conrts,
“In fashioning and effectuating the decrees. the conrts will e
guided by equitable principles. Traditionally, equity has been
characterized by a jractical fexilility in shaping its remedies
and by« facility for adjusting and reconciling public and private
needs. These cases eall for the exercise of these traditional at-
tributei of equity power, At stake is the persoual intervest of the
plaintifls in adinission to public schools as soou as practiealile on
 nondiseriminatory basis. To effectuate this interest wmay ceall for
elimination of n raricty of obatacles in making the trausition to
school systems operated in accordance with the constitntional
principles set forth in oyr May 17, 1954, decision,” (Ewmphasis
ndded.)

The opinion asserts that *most. judares™ do not possess the Lecessary
competence to deal with the questions presented, aud do not “know
the right questions, mueh Joss the vight auswers.” Notwithstunding the
forewoing assertion. the judees of the majority, acting on the appellate
level, proceed to fashion a deerce of such minnte detail ansd specificity
18 to remove all diseretion and antherity from the district judges on
whom the Supreme Conrt has relied so heavily, Tn my view the distrist
indges are in much better position to kuow the questions and the
auswers than appellate judaes who necessavily funetion some distance
away from an evidentinry henving and are vémoved from the *multi-
furions local problems™ nud %the variety of obstacles™” inherent in the
solution of the issues presented,

IV—PrrceNraces, Propowrions axn Freenoy or Croics

Freedom of choice means the nnrestricted, uninhibited, wnre-
strnined, unhnrvied, and woharried right to choose where 2 student
will attend publie sehool subject only to administrative considerations
which do not- take into acconut or are not related to considerations of
race. If there is a free vhoice, free in every sense of the word, exercised
by students or by their pavents, or by both, depending on the cirenm-
stances, in accordance with a plan faivly and justly administered for
the purpose of eliminating segrregation, the dnal school system as such
will ultimately disappear, Goss v, Board of Edueation, 373 .S, 683,
83 3.Ct, 1405, 10 L.Ed.2d 632 (1963) : Bradley v. School Board, 345
F.2d 310, 318 (4 C'ir, 1965), vacated and remanded on other svounds,
382 T.S. 103, 86 S,Ct. 224, 15 LEA.2d 187 (1965 per curvinm). Sce
also Clark v. Board of Edue, of Little Rock, 369 F.2q 661 (8 Cir.
1966) : Deal v, Cincinnati Bd, of Edue., 369 F.2d4 55, 59 (6 Cir. 1966) :
Lee et al. v, Macon County Bou =d of Edueation et al, (D.C.M.D.Ala.
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1967) 267 F.Supp. 453, 11 the completely free choice is atforded and
neither the students nor their parents desire to change the schools the
students have heretofore attended. this Court is without. authority
under the Constitution or any enactuient of Congress to compel them
to nake a change. hnplicit in freedom of choice s the right to choose
to remain in a particular schooly perbaps the school heretofore at-
: tended. That it itself is the exercise of a free choice. The fact that Newro
children snay not choose to Ieave tieir associates., friends, or members
. of their familics to attend a school where those associates are climi-
: nated does not mean that freedom of choice does not work or is not of-
{ fectively afforded. The assertion by the majority that “[t]he only
‘school desegregation plan that meets Constitutional standawds is one
that works™ as interpreted by that apinion. simply means that students
and parents will not be given a free choice if the vesults envisione:d by
the majority are not actually achiceved. There must e a mixing of the
races according to majority philosophy even if such mixing can only
bz achieved under the lash of compulsion. If the percentage of Negro
and white children attending a particular school does not conform to
tha perecatage of Negro and white school population prevalent. in
the community, the majority concludes that the plan of desegresation
dozs not wors. Accordingly, while professing to vouchsafe freedom
aad liberty to Negro children, they have destroyed the freedom and
- liborty of ali siudents, Negro and white alike. There must be a nuixing
of the recs, or integration at all costs, or the plan does not. work ac-
- cordinix £o the opinion. Such has not. been and 1s not now the spirit or
) tize letior of the law. :
Further the Court equates the percentage attendance test with per-
centages in jury exclusion cases'* cases and voted registration cases..
It should be poiuted ont that such eases had no element of free
choice in them. and- thercfore, the comparison is mapposite. In the in-
stant cases the majority condenms a free choiee plan nnless it acheives
the pereentage result-which suits the majorit y. Accordingly, the opinion
conchdes

¥Percentages have been used in other civil rights cases. A similar
inference may be drawn in school desegregation eases, when the
mumber of Negroes attending school with white eliklven is mani-
_ festly out of line with the. ratio of Negro school children to white
‘ school children in publie schools. Common sense swrrests that
gross discrepaney between the ratio of Negroes to white children
m a school and the IIEW percentage guides raises an inference
that. the school plan is not working as it should in providing a

: unitary, integrated system.” -

. 1 One of the teadlng aud wost recent cases on jury_ exclugion {s Swaln v. State of
o8 Alabzimz (3955) a0 U8, 202, 85 S.Ct. 24, 138 LLEL24 T390, With respret to propertional
represeutation on juries the Court eonelinded )
“Venires dmwn from the jury box nide np in this manuer auquestionably contained
a smaller proportion of the Negro eonguunity than of the “-hhv- eominnnity, Bag a
defendant In o criminal ease is noy eanstitntionally entitled to demand a por-
¢ tionate number of his raee on the Jnry whieh trlex Bim wor on the venire nr Jurs rolt
from whieh the petit jurorsare dean,™ (P 208, 835 8.0t . S29.)
Further, the Court in Swain qunted with approval the following statemient from Cacsel} v.
State of Tex: 0 U.S, 282, 286-287, 70 $.Ct. 629, 631, 94 L. K. 839, 847 :
“Obeiousiy the mimber of raees amd nationalitfes appearing in the ancestrs of onr
eitizens would make it Spossible to meet 2 ren wirenent of proportinnal represintation.
Stmilarly, sture there can be uo exclusion of Negroes as i mice nnd no diserimination
heean<e of color, proportienal limltation is not permissihin’®
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There is no constitutional requirement of proportional representation
in the schools according to race. Furthermore, since there can be no
exclusion based on race, proportional limitation is likewise impermis-
sible under the Constitntion.

The aim and attitude of the nijority is reflected by the following
statement : - -

“In reviewing the cifectiveness of an approved plan it scems rea-
sonable to use some sort of yardstick or objective percentagre guide.
The percentagre requircments in_the Gnidelines are modest. sug-
gresting only that systems using free choice plans for at least two
years shonld expect. 15 to 18 per cent. of the pupil population to
have selected desegregated schools.”

We shonld be concerned with the elimination of discrimination on
account. of rce, and freedom of clioice is one means of nccomplishing
that zoal. It is not our function to condemn the children or the school
anthorities beeause the free choices actnally made do not comport. with
our own notions of what the choices should have been. When our con-*
cepts as to proportions and percentages are imposed on school systems,
notwithstanding free choices actualy made, we have destroyed free-
dom and liberty by judicial fiat; and even worse, we liave done so in
the very name of that liberty and freedom weso avidly claim to cspouse
and embrace. Our duty in seeking to climinate racial discrimination is
to vouchsafe to all children, regardless of race. a full, complete and
timely free choive schools in appropriate cases in keeping with sound
administrative practices which take into consideration proper criteria.
Both proportional representation and proportionai linntation are
equally nnconstitutional. . -

V—Exrorcep IntecryTION

The opinion seeks to-find a Congressional mandate ninng com-
pulsory or enforced integration in the public schools as distinguished
from the elimination of segregation. Throughout the opinion there
appear a tangled conglomeration of words and phrases of various
shiades of meaning, all of which are equated with each other to reach
the conclusion desired by the majority t‘mtschool boards in this Circuit
must adopt and implement a plan of forced integration.

It secems appropriate to return to the Civil Rights Act of 1964 and
the legislative history which spawned its enactment in order to ascer-
tain the true Congressional intent. Section 401(b). 42 U.S.C.A.
§ 2000c(b) defines desegregution in unequivocal terms:

“ ‘Desgregation’ means the assignment of students to public schools

and within such schools without regard to their race, color, reli-

gion, or national origin, but ‘desegregation’ shall not mean the

- assignment of students to public schools in order to overcome
racial imbalance.”

?eﬁtion 407(a) (2) of Title IV, Title 42 § 2000c-6(a) (2) provides as

ollows:

“* * * provided that nothing herein shall empower any official or

court of the United States to issue any order secking to uclileve

« racial balance in any school by requiring the transportation of

pupils or students from one school to another or one school dis-

trict to another in order to achieve such racial balunce,or otherwise
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enlarge the existing power of the court to insure compliance with
constitutional standurds.” (Emphasis added) -
It should be noted that the portion of the language of the proviso
which is underscored is omitted in the court’s opinion. As to enforced
integration the following statement by Senator Humphrey is exactly
m point :
: “Mr. Humphrey * # * I should like to inake one further refer-
ence to the Gary case™ThisGase makes it quite clear that while the
. Constitution prolitbits segregmtion, it does not require integra-
tion * * 2 The bill does-not attempt to integrate the schools but
it does attempt to eliminate segregation in the schools * * *. The
fact that. there is 2 racial imbalance per se is not something which
is unconstitutional. That is why we have attempted to clarify it
- - withthe langunge of Section 4.”* (110 Congressional Record 12717)
Likewise with respect to Section 407 (a) (2) Senator Humphrey's state-
ment clarifies and makes plain the Congressional intent by referring
to the Gury case.® -

The followingr additional excerpts from the legislative history serve
to clarify the intent of Congress. Con~rossman Cellar, Chaitman of
the Judiciary Committee of tl = .~e and Floor Manager of the bili:

“There 1s no authorization for either the Attoruey General or the

Commissioner of Education to work toward achieving racial

balance in given schools.™ (110 Congressioual Record 1519, Janu-
- ary 31, 1961)

Senators Byrd and Iumphrey : . .

“Mr. Byrp of West Virginia. But would the Senator from Min-
nesota also indicate whether the words “provided that nothing
heiein shall empower auy ofticial or court of the United States to
issue any order seeking to achieve a racial balance in any schoot
by requiring the transportation of pupils or students from one
school to another or one school district to anothier in order to
achieve such racial balance® wonld prechide the Office of Educa-
tion, under section 602 or Title V1, from establishing a require-
ment that schol boards and school districts shall take action to
relieve racial imbalance wherever it may be deemed to exist.?

*Mr. Hoarnzey. Yes, I do not believe in duplicity. I believe
that if we include the languagn in Title IV, it must apply through-
out the Act.” (110 Congressional Record, Page 12715, June 4,
1961).

Scnator Javits: -

“Mr. Javirs * * * Taking the case of the schools to which the
Senator is referring, and the danger of envisaging the rule or
regulation relating to racial imbalance, it is negated expressly in
the bili, which would compel racial balance. Therefore there is no
case in which the thrust of the statute under which the money
would be given would be directed toward restoring or bringin
about a racial balance in the schools. If such a rule were adopte
or promulgated by a burcaucrat, and approved by thie President,
the Senator’s State would have an open and shut case under Sec-
tion 603, That is why we have provided for judicial review. The
Seuator kuows as a lawyer that we never can stop anyone from

12 Bell v. School , City of Gary, Indiana, 213 F. Supp. §19 (D.C. 1963).
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suing. nor stop any Government official from making a fool of
himself, or from trying to do something that he has no right to do.
c.\'cu‘)t. by remedies provided by law, So I believe it is that set of
words which is operative.” (110 Congressional Record, Page
12717, June 4, 1964) .
Senators Byrd and Humphrey :

*Mr. Bviv of West Virginia * # = Canuot the Oflice of Edn-

cation, purswant fo cinrying ont this regnlation, deny assistance
. to s¢hool districts wherein racial imbalance exists?

S . Mr. Heyvrusey., Let me read from the snbstitnte: Provided,
that. nothing herein shall empower any official or comrt of the
United States to issne any order.

Mr. By of West. Virginia. “Fo issue any order’. but doés it
provide that the Oflice of Edncation shall not cut off Federal
assistance ? .

My, Heseneey, Bat in order to ent off Federal assistance, the
President wonid have to issue the order, if the Senator will read
Seetion 602, : T

Mr. Byro of West Virginia. The words are: No such rule. regu-
lation. or order shall become effective unless and until approved
by the president.

M ITeyeneey, That is corvect. -

Mr. By of West Virginia. What assurance does the Senator
give me that the President will not approve such a requirement 2

Mr. Hoeseneey, Beanse 1 do'not believe the President will
violate the Eiw.” (110 Congressional Recoxd. Page 12713, June 4,

1961).

Int order to escape the clear meaning of the quoted statutes and the
ungnestioned intent-of Congress as illustrated by-the legistative his-
tory, the opinton smmmarily obfiterates any distinction between de-
gration -means forced or enforced integration. Again the term
ntegration is _applied ouly to de jure sogregnteﬁ schools. An
analysis of the opinion demonstrates that the process of reason-
g used amounts to an unanthorized insertion of the word
“de jure” to achieve and maintain the de facto and de jure distinetion
with which 1 dealt carbier. By means of this deviee the opinion couverts
the Civil Riglits \ct of 1964 into a new and different concept entirely
foreigm to its trne meaning. I quote several typical excerpts from the
opimon :

“We use the terms ‘integrration” and “desegregation” of formerly
segregated public schools to mean the conversion of « de jure seg-
regated dual system to a unitary, nonracial (nondiscriminatory)
syvstem—lock, stock, and barrel: students, faculty, statf, facilitics,
programs. and activities.” (Emphasis added) (footnote 3, page
846 0F 372 F.2d). S :

= %= k] * % = K

# -

“The national policy is plain: formerly de juie segregated
prblic school systems based on dual vttendance zones must shift
o unitary nonracial system—with or without federul funds.”
(IZmphasis inorig.) (page $50).
= e = i * % *
“\lthough the legislative history of the statute shows that the
floor managers for the Act and ather members of the Senate and
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House cited and guoted these two opinions they did so within
the context of the problem of de fucto segregation.” (Fmphasis
added.) (page $62). [The two cases-mentioned are Briggs and
Bell.] )
® * = £« L% &= = -
«As used in the Act. therefore, *desegregation” refers only to the A
disestablishent of segregation in. de jure seqregated schools.” -
(Emphasis added) (page 878). .
%= %= = %

-

> S
= = =

~Senator " Hmphrey spoke several times in the langnage of
Briggs but his references to Bell indicate that the restrictions
in the Act were pointed at the Gary, Indiana de fucto type of seq-
regation.” (Emnhacts added) (page 881).

Again it should ™ aid that it is not casy to nnderstand the reason-
ing Dy which the » jority concludes that the Federal Constitution ‘
requires integration « £ formerly de jure school systems but docs not . .
require the integrati n of de fncto sysiems. Apparently faced with : y
this dilemma the rajority realized that it must challenge the juris- A 3
prudence establishad’ by Driges v. Elliots (1.D.S.C. 1955) 1352 F.

Supp. 776, and Bed v. Seboor City of Gary (N.D. Ind, 1963) 213 T,
Supp. 819, aflirine. 32+ . 2d 269 (7 Cir. 1963). The opinion refers to
these cases as “two glosees on Browen.” The repeatzd assertions of Sen-
ators showing their relinnce upon the two decisions in question give ,
emphasis to the mcening of tha teaching of thess two cases. Senator
Tumphrey acinally siatd that the threst of Judae Beamer's opinion
in the Gy case was incorporated into the Civil Rights \ct of 1964."
The majority disposes of Senator Humphrey's comment and the Gary
case by asserting that the school districts were drawn without regard
to race. The following is from the opinion: ]
“Senator Yumphrey spoke several times in the language of
Briggs but his references to Bell indicate that the restrictions in
the .\ct were pointed at the Gary; Indiana de facto type of segre-
gation.” (opinion page 80). ’

While it may be true that the facts in Gary showed good faith on j
the part of the school board. it is likewise true that the Gary school
systent involved de jure segregation within the meaning of the majority
opinion. We quote fromn Judge Beamer’s opinion, 213 F. Supp. at 822:

“Prior to 1949, Gary had segregated schools in what is common-
1y known as the Pulaski Complex. 'Two schools were built on the
same canipus. one was called Pulaski-East and the other Pulaski-
west. One was occupied by Negrg students and the other by white
students. This was in accordajice with the separate but equal
policy, then permitted by Indiana law (Burns Indiana Statutes ;

Annotated. 1948 Replaccment, Section 28-5104).7

The difliculty of the majority is further increased by virtne of the ;
fact that Judge Beamer cited cases which uphold the Briggs doctrine,
More important, when the case was affirmed by the Court of Appeals of
the Seventh Circuit, the so-called Zriggs dictum was cited as authority
for the court’s holdings, 324 F. 2d at 213,

If the alleged Briggs dictm is so clearly erroncous and constitu-
tionally unsoiind, it is difficult-to believe that it wonld have been ae-

12 See opinfon page $S1,

-~
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cepted for a period of almost twelve years and quoted so wany times.
Even the majority concedes that. the court in Briggs was composed of
distinguished jurists, Judges Parker, Dobie and Timmerman. If the
majority is correct, it is entirely likely that never before have so many
judges been misled, including judges of this Court,** for so long by
such a clear. understandable direet. and concise holding as the language
in Briggs which the opinion now condemns. The language: is straight-
forward and simple: :*The Constitution. in other words, does not. ve-
quire integration. It. merely forbids discrimination.” :

It is intevesting also to observe that the Supreme Court has never
disturbed the Briggs language, although it has had numerous op-
portunities to do so. As a matter of fact, it has come very close to
. approving it: if it has not actually done so. In the case of Shuttles-
_ worth v. Birmingham Board of Ed. (N.D.Ala.1958) 162 F.Supp. 372,
378, the distriet conrt speaking through Judge Rives quoted the Briggs
opinion. The Supreme Court affirmed the judgment. Shuttlesworth .
Birmingham Board of Ed., 358 U.S: 101, 79 S.Ct. 221. 3 L.Ed.2d 145.

The majority -rule requiring compulsory integration is new and
novel, and it has not been accepted by the Supreme Court or by the
other Circuits. The rationale of Briggs has been approved. Brown.
decisions. supra; Goss v. Bd. of Educ. of City of Knoxville, supra;
Bolling v. Sharpe, 347 U.S. 497, 498, 74 S.Ct. 693, 98 L.Ed.88+: Com.
of Permsylvania v. ‘Board of Directors of City Trnsts, 353 U.S. 230,
231, 77 S.Ct. 806. 1 L.Ed.2d 792; Cooper v. Aaron, 358 U.S. 1, 78 S.Ct.
- 1401, 3 I.Ed.2d 5 (passim) ; Scull v. Com. of Virginia, 859 U.S. 344.
316, 79 S.Ct. 838, 3 L.Ed.2d 865: Wolfe v. State of North Carolina,
364 U.S. 177, 182, 80 S.Ct. 1482, 4 L.Ed.2d 1650; Gomillion v. Light-'
foot. 364 U.S..339, 349, 81 S.Ct. 125, 5 L.Ed.2d 110; Garner v. State
of Touisiana, 368 17.S. 157, 178, 82 S.Ct. 248, 7 L.Ed.2d 207: Turner
v. City of Memphis. 369 U.S. 350. 353, 82 S.Ct. 805, -7 L.Ed.2d 762:
Johnson v. State of Virginia, 373 U.S. 61, 62, 83 S.Ct.1053,10 L.Ed.2d
195: Wright v. Rockefeller, 376 U.S. 52, 57-58, 84 S.Ct. 603. 11
T.Ed.2d 512; Springficld School Committee v. Barksdale (1 Cir. 1965)
348 F.2d 261; Bradley v. School Board of City of Richmond, Va. (4
Cir. 1965) 345 F.2d 310: Swann v. Charlotte-Mecklenbure Board of
Educ. (4 Cir. 1966) 3697F:2d-29: Deal v. Cincinnati Board of Educ.
(6 Cir. 1966) 369 F.2d 55: Bell v. School City of Gary, Indiana (7
Cir. 1963) 324 F.2d 209: Clark v. Board of Educ. of Little Rock (8
Cir. 1966) 369 F.2d 661; Downs v.Board of Educ. of Kansas City (10
Cir. 1964) 336 F.2d 988, cert. den., 380 U.S. 914, 85 S.Ct. 898, 13
- T.Ed.2d 800. .

CONCLUSION

1t is my judgment that the de facto-de jure distinction created in
the opinion ean not be supported as a matter of law. Percentage or
proportional eiivollment requirements based on race, and enforced
integration are in violation of well established constitutional concepts in
my opinion.

While it cannot be denied there lias been recalcitrance and resistance
to desegregation as required by the Zrown decisions in numerous areas,
I cannot share in the pessimism expressed in the opinion. Throughout
the country a substantial effort has been made to eliminate segregation

% See the very clear dissenting opinion of Judge €ox.
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" and substantial progress has been made. The Bro:rn decisions con-
templated some difticulties and complexities. \ review of the history
of the difliculties involved strongly indicate that the greatest problems
arise when a start or ~*break through™ is initiated. Recalcitrance and
resistance which appeared initially in many areas have now subsided
or disappeared. It is also,true that the emphasis has shifted properly
from “deliberate” to “speed™ I continue to have confidence in the
local school boards of the nation. While some of them have performed
slowly and a few have not performed at all, the vast. majority of school
boards are composed of conscientious, civic minded, sincere people who
are undertaking to do what is best for the school children of the nation.
We should not interfere with them unduly. .
Furthermore. I continue to have confidence in the judicial system of
the country and hold the firmn belief that the record of the courts in
achieving compliance with the Brown decisions demonstrates that the
courts have given their prompt, careful and diligent attention to the
problems as they have arisen. In my view the heaviest burden has been
on the district courts. and inevitably the best solutions will come at the
district court-level where the judges are in close contact with local com-
plexities, obstacles and probiems. The primary responsibility should
be left where the Brown decisions placed it. with the boards of educa-
tion under the supervision and guidance of the district courts. This
is not to say that the courts should not accord full consideration to the
expertise of the Department of Health, Iiducation and Welfare: and
we should give due consideration to HEW Guideliiies when it is ap-
propriate to do so. However, the provisions of the Civil Rights Act
of 1964 should not be by-passed. Rules, regulations and orders of gen-
eral application should be enacted in accordance with the require-
ments of due process and school systems should not be penalized by
such rules, regulations or orders which are not approved by the
President as provided by the Act. It is no answer to say that the
guidelines are interpretive regulations or “housekeeping” rules. They
ave being used and applied as general rules, regulations or orders.
Due to developments in the jurisprudence, particularly with respect
to desegregation of faculty and staff, the orders of the district courts
should be vacated and the causes remanded for further consideration
and for evidentiary hearings in the district courts. In effect the ap-
pellees recogmize the fact that this must be done. We should not re-
verse the district courts on questions which were not issues befor¢
them and fashion our own decree with respect to such issues without
any evidentiary basis or without affording an opportunity for the
presentation of evidence relating to such issues in the district courts.
Grrrriy B. Bewn. Circuit Judge. with whom GEWIN, Circuit Judge
joins (dissenting). - ’ )
I respectfully dissent. The t\vo-}'udge or original opinion of Decem-
ber 20, 1966 is what the majority has adopted. That opinion serionsly
crodes the doctrine of separation of powers as between the Executive
and the Judiciary. Morcover, much of its language is in the nature of
overreach and, as such, adds confusion and unrest to the already
troubled area of school desegregation. The overtones of compulsory
integration and school racial halances in the original opinion can onl
chill the efforts of school administrators to complete the task of elimi-
nating dual school systems in the South. In addition, the other side
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of some of the more important holdings of the majority opinion
should_he considered :mdl those propositions stated which militate
against their validity. | )

The plain intent of the two opinions is to establish a uniform law
for the school systems of this cireuit. Thus. the opinions must be tested
as laws, Their validity .and efficacy as Jaws should be cousidered in
the frame of reference of need. fairness. clarity and what is consti-
tutionally permissible.

It is fundanntal in law making that laws should be faixas betiveen
people and sections. The requirement that laws be clear in meaning
15 also a fundamental. We cannot be expeeted to obey the law if we
cannot understand it. Caligula kept the meaning of the laws from the
Romans by posting them in narrow places and in small printi—
it is no ditferent today when the law is couched in vagueness. :

Then there is the matter 6f personal liberty. Under our system of
government. it is not to be restricted except where necessary, in
balance. to give others their liberty. and to attain order so that all
may enjoy liberty. History records that sumptuary laws have been
largely unobserved heeause they failed to recognize or were needless] ¥
restrictive of personal liberty. Our experiments with sumptuary-like
laws are exemplified by the Dred Secott decision. Seott v. Sandford,
19 How, 393, 15 I.Ed. 691, Reconstruction. and the prohibition laws.
Al failed. . '

‘The majority opinions, considered together, fail to meet the tests of
fairness and clarity. The advance approval given to a requirement. of
compelled integration exceeds what is coustitutionally permissible
under the Fourteenth Amendinent. They cast a long shadow over
personal liberty as it embraces freedom of association and a free
society. They do little for the cause of education. ‘

It 1s important, however, that this dissenting opinion not mislead
any person having responsibility in the area of school desegregation.
The dual systemn of edueation must be eliminated. This was ordered in
1955. Brown v. Board of Education of Topeka, 1955, 349 U.S. 294, 75
S.Ct. 753, 99 L.Ed. 1083. School boards were told to convert the dual
segrregated school systems into racially nondiscriminatory school sys-
tems. The court pointed to problems that. might arise in the transition
with respeet to the physieal condition of school plants. transporta-
tion, personnel, and m the revision of school districts and attendance
areas into compact areas. This order followed reargument. of the ques-
tion of remedy after the 1954 decision holding segregated edueation
under the separate but. equal doctrine unlawful. Brown v. Board of
Education, 1954, 347 U.S. 483. 74 S.Ct. 686, 98 L.Ed. 873. After full
argument. the transition was ordered. The separate but equal doctrine
was already lost and the time for remedy was at hand. Transition was
the remedy provided.

Transition to date has in the main consisted of following a freedom
of choice plan for pupil assignment. But freedom of choice without
faculty desegregation and the elimination of discrimination in huild-
ings. equipment. services and currienlum will not suffice to convert a
dual system into a unitary nondiseriminatory system. The slow pro-
gress to date toward eliminating diial systens’is what has brought

1 Suctonius, The Lives of the Twelve Caesars, (Random Ilnmo, 1059), p. 191, 192,
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about the majority opinions. and is also at the root of-the disturbance
between the ITealth. IXdncation. and Welfare Departinent and many
school boards. The objeetive must be, as the Department of Justice
contends. that there be no white schools—ito Negro schools—just
schools. But this is all that is required and it ¢can be accomplished
without the open-end compulsory integration language of the majority
opinions, or the geometric progression guidelines of IIEW which
the majority opinion approves.

The mandate of the Supreme Court in Zrown 77 can be earvied out
by the assigmment of fﬂcullt-y and students without. regard to race, and
by affording equality in educational opportunity from the standpoint
of buildings, equipment, and curriculum. Where freedom of choice
in stucent assignment is ineflective to the extent that a dual svstem
continues, it can be implemented by a neighborhood assigmuent plan,
Assigmments should then be made by the school hoard to the school
nearest the home of the student, whether formerly white or Negro.
Then the child wounld be given the option under a freedom of choice
plan of attending another school with priority to attend being based
on proximity of residence to school. This method of student assign-
ment is comparable to whe! is being used in Charlotte. Cf. Swann v.
Charlotte-Mecklenburg Board of Jiducation, 4+ Cir.. 1966, 369 1°.2d
29 (En bane),

We should order the school hoards in these cases, which they and the
entive court agree must be reversed, to forthwith complete the con-
version from dual to wnitary systems by the use of these minimum but.
mandatory divections. Sehool boards and the public would understand
the objective—to convert dual schoo! systems into unitary nondiserimi-
natory systems just as the Supreme Court directed twelve years ago.
School boards and the public would also understand the method to
be followed in the conversion. But this approach is too simple for
the majority. Their view is that something more is required—a result
which brings about substantial integration of students, The mandatory
assignment of students based on race is the method selected to achieve
this result. This is a new and drastic doctrine. It is a new dimension
inconstitutional law.and in race relations. It is new fuel in a field where
the old fire has not been brought under control.

Procepuran Dok Process AND THE ArprovaL or THE GUIDELINES

The scope of the majority holding as to the binding force on the
federal eonrts of the IEW guidelines in the arvea of school desegrega-
tion posed a serions separation of powers question, That fact alone
should have indicated that the validity of the ITEW euidelines was of
primary concern. One of the major premises of the original or panel
opinion is that LW exenses those school systems whieh are under
court order from compliance with its guidelines: hence. the necessity
of the court setting the gmidelines as minimum standards to prevent
the comrts from heing used as an escape route. "The oviginal HEW

2 Even while these cases swere pending after en bhane argnment, HEW amonneed new
guldelines, Now for a schoal system to recelve approval witheut further investization,
it mmst show that the nmmber of minority gronp students In integrated schools within
the system In the schoo) year 1967-6S will be double the number present in 1966-67 anq
in some instances triple the nnmber. New Orleans Times-Picayune, March 16, 1967, page
1, Column 4, Associated Press,

i
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Regulation prommlgated in 1964 makes this possible. Title 45A. CFR,
§ 80-4(c). The HEW statement of policy of 1965, Title 45, CFR, § 181.4,
receded from this position but the latest ITEW policy supersedes the
1965 statement which includes § 181.4, supra. See IEW March and
December 1966 Statements—not reported in CFR,

The HEW Statements of Policies for School Desegregation are
referred to generally in the school desegregation world as guidelines.
At least three such statements have been issued; one in 1965, one
in March 1966, and another in December 1966. "There apparently have
been amendiments. Footnote 2, supra. No guidelines whatever were in
isstie in the lower cowts.® The guidelines of March 1966 had not been
promulgated when the cases were there. Indeed the gunidelines of
December 1966 had not been promulgated when the cases weve sub-
mitted after argument to the original panel of this court. The fact
that they had not been in issue did not, deter the court in the original
opinion. There it was held that the  * * * HEW guidelines now in
effect are constitutional and ave within the statutory anthority ereated

in the Civil Rights Act of 1964”. This perhaps meant all guidelines

promulgated up to the date of the opinion, Decomber 29, 1966. Any
doubt as to the inclusion of the December 1966 guidelines was resolved
when the majority in the en bane per curiam opinion stated that the
1965 and 1966 HEW guidelites are within the decisions of this court
and comply with the letter and spirit of the Civil Rights Act of 1964
and meet the requirements of the United States Constitution. This is
adjudication without any semblance of due process of law. It is an
unprecedented procedwre. and a shocking departure from even rudi-
mentary due process.* Approval of future guidelines is limited by the
majority to those * * * * within lawful limits.”

The theory of the conrt escape route and the necessity to hold all
guidelines valid is apparently developed in the interest of supporting
the national policy, as expressed in the Civil Rights Act of 1964, of
eliminating diserimination in public education. The general theme of
the majority is that HEW has the carrot in the form of federal funds
but no stick. A stick is needed in those situations where n school hoard
may not take federnl funds. The aim is to make a stick out of the
federal courte. 'The courts should cooperate with IIEW but they can-
not be made to play the part of any stick that HEW may formulate
and this is the-tenor of the original opinion. Courts are restricted
to acting within the limits of the Fourteenth Amendment in the school
desegregation arca. It may or may not be proper for a court to act
within the limits of what tﬁc HEW policy may be in allocating federal
school funds. Sometimes there may be a difference. A decent respect
for the judiciary dictates that. we make this plain.

3The practice of hearing appeals in gchool cases on old records {s very unsatisfactory.
We do not know what changes in desegregation plans may have heen nade §n the interim.
It i<a rapldiv changing public area where plans as well as the law are in flux. Cf. Callionn
v. Latimer, 1004, 377 U.S. 263, 84 8.Ct. 1235, 12 I.Ed.2q 288, where the court took
gote tol' a supervening plan and remanded for an evidentiary hearing in the District
ourt. , .
¢ Sectfon 602 of Title TV of the Civil Rights Act of 1964, 42 USCA. § 20000<1 provides
that no_rule, regulation or order of HEW shall become effective unloss and until approved
by the President. Whether the gnidelines nre such rules or regulations ennnot he decided
without nn cvidentiary hearing concerning their meaning through application. Thie
question has never heen put in issite in these cases.
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Tue Staxpany Reqguinkp ny i Masority Is UNCONSHTUTIONALLY
VAGUE

The original opinion states in two places that thie only satisfuctory
plan for desegregating a schoo! system is one that works. One looks in
vain for a definition of “one that works.” This is nranifestly a vague
standard, It cannot be followed. Moreover, it is snbject to selective
enforceinent and a stutute couclied in such langua;ze would be patently
nncoustitutional.

Tn another place in the original opinion the staxement is niade that,
substantial integration must be achicved in disestablishing dual sehiool
systems. This is not clear. What is substantial? Is the reference siniply
{o a systent, or to eacli school. or to cacli elass room ?

The en bane per enriam opinion may have attempted to improve
the stundard by suying that the criterion for deterniining the validity
of a provision in 2 school desegregation plan is whetlier the provision
is reasonably related to accomplishing the objective of educantional op-
portuuities on equal terms to all. Who knows the meaning of this?
There is no mention of result.

These vagne standards are perhaps the most mischievous purts of
the majority opinions. They place unfettered disceretion in HEW in
the aren of school desegregation. No school board will ever kunow when
it has performed its duty to climinate the dual scliool system. No
schiool board will ever know whether federal funds will be muade
available. This type of standard places school systems under men
and not laws. Schiool boards and school putrous are ontitled to a clear
and definite standard. The problem of desegregation will not be solved
absent a clear standard. ‘

Tur. Dr Jure-De Facvo Docrrisg Is Uneain

The unfairness which inheres in the majority opinion stems from
the new doctrine which the original panel fashioned under the cou-
cept of classifying segregation into two types: de jure segregation.
called apartheid. for tﬁc seventeen sonthiern and border states former-
ly having legal segregation; and de facto segregntion for the other
states of the mtion. ‘This distinction. which must he without a diffor-
cnce and somewlhat hellow to o deprived ehild wherever locuted, is
used as a beginning. ‘The originl opinion then goes on to require af-
firmative nction on the purt of the school unthorities in the de jure
systems to integrate the schools. The neighborhoad scliool systems of
the nation with their de facto segregation are excnsed. The Constitn-
tion does not reach them.?

This reasoning is necessary to reuach the end of compulsory integra-
tion in the so-called de jure states. It is the connterpart to overruling
the settled construction of the Fourteenth Amendment. to be next dis-
cussed, that integration is not commanded. The restrictions in the Civil
Rights Act of 1964 agninst requiring school racial balances by as-

*The leglslative history of the Civil Rights Act of 1664 does not show that Conygross
gcml on a de jure-de facto basis. I would not attrilute such a form of sectfonalism to the
ONEress,
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sigmnent and transportztion ave written ont of the faw with respect
to the de jure states by usiag the de jure-de facto theory, "Title 1V,
$$401(h) 407 (21) 42 TS.C.AL §8 20000 (h). 2000e-6. The overrnling
of the constitutional limitation vemoves the other impediment to com-
pulsory integeation. The way is thus cleared for the new dimension,
The only guestion left is when, and to what extent. The nuthority to
HEW is carte blanehe, We should disavow the de jure-de facto doe-
trine as heing itself violative of the equal protection clanse, It treats
school systems differently, Tt treats children diffevently. It is reverse
aparthewd, It poses the question whether legally compelled integra-
tion is to be snbstituted for legatiy compelled segregation. It is un-
thinkable that onr Cemstitution does not contemplate a middle
raund-—io vompulsion one way ov the other. \

The de jure-de factor doctrime simply is withont hasis, Segregation
by Jaw was legal until the Zrown decision in 1951, Sneh searegation
shonid Dardly give rise to punitve treatment of those states employing
what was then 2 legal system, Fhe Supreme Conrt has never o indi-
eated, Moreover, the Supreme Comrt holding in Zrowen was based on
the finding that sogregated edueation was nnequal. How ean it be
uequal in one seetion of the country and not another? Dovs Rrorwen
mterdict only segregation imposed aflirmatively by law, or does its
ratjonale also include the state action of holding to neighborhood
assigenents thereby perpetuating de facto segregation? The majority
decizioq limits the vationale to the southern and border states type of
seareantion formerly imposed aflimatively by law, In such’ event
compelled integration may be required in the de jure states hnt the
logric of reaching this point. heeange of the restrictions in the 1961 .Act
to the contrary, exeuses the de faeto states from the et and the
C'onstitntion,

The real answer is that no sueh new doctrine or theory is necessary,
The schools of the 'Sonth and border states must do what the Supreme
Comrt. has ordered—convert dual school systems into unitary non-
diseriminatory school systems, The constitutional power already exists
in the comts to ~ee that this is done, This newly dicovered souree of
power rends only to disturh settled doctrine. Its purpose can only he
to require reial balanees in the de jure states,

“Tue Bumess Dicrewm

Tt is 2 settled constitntionnl prineiple that the Fourteenth Amend-
ment. does not require compulsory integration but only proseribes seg-
regation. It is the state action segregation which violates the equal
profection, clanse, We have =o stated i the following eases: Avery v,
Wichita Falls Independent. School District, 1956, 241 F.2d 2305 Bor-
ders v. Rippy. 1957, 247 F.2d 268: Rippy v. Borders, 1957, 230 .2
6902 Cohen v, Public Housing Administration, 1958, 257 F.2d 73
City of Montgromery v. Gilmore, 1960, 277 F.2d 364 : Boston v. Rippy,
1960, 285 F.2d 45 Stell v, Savammah-Chatham County Board of Edu-
ation, 1961 333 IF.2d 55: Evers v, Jackson Municipal Separate School
Distriet, 1964, 328 17240 408; Tokett v. Board of Edueation of Mus-
cogee Connty, 1965, 342 .24 2235,

‘Thix principle is euphoncously referred to in the original two-judge

opinion as the RBrigys dictum, It was stated in Briges v. Elliote,

E.D.S.Cu 1955, 152 F. Supp. 776, but no conrt, until now, has ever

'y
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held the Fourteenth Amendiaent to mean otherwise, ‘The Amendment
is entively negative in chinrneter, The oviginal panel. az 2 act of its
two-pronged approach to compnlsory integration, overalesd this prin-
ciple sub xilentio, . .

The conrt. sitting en bane, conld overenle this settled principle and
the majority has now done so to an unknown extent in paragraph 3
of the per curinm opinion. We will not know the extent until the ques-
tion of racial percentages is squarely presented. Heve, as Landderstad
the per curinm opinion, the gnestion is tangential excopt as it welhutes
to converting to a unitary school systen. In the first sentenee of para-
araph 3 the majority holds that school *aards have the aflivnative duty
nnder the Fourteenth Awmendment. to bring about a unitary schonl
svstem in which there are no Negro or white schools—just schools, We
can all agree on this statement. The opinion does away with any dis-
tinction between the terms “integation® ane “segregation”™ in the
field of school desegregmtion law insofar as the distinetion interfores
with the aflirmative duty to bring abont unitary school systems, We
can all agree on this, 1t is then said that in fulfilfing this duty it.ix not
enough for sehool anthorites to offer Negro children the opportunity
to attend formerly all white schools but that such opportunity must he
coupled with the integration of faenlty, facilitios, and activties, Then,
without more, the decisions of this conrt setting ont this prineiple are
overruled to the extent that they conflict with the view of the majovity,
1 2w left in doubt as to whether this is a retrenchment from the panel
deeision, Time will tell.

1€ may be added that if the conrt is overruling this sottled con- titu-
tional principle. it hrings this civenit into conflict with the iivst.
Fourth, Sixth, Seventh. Eighth, and ‘Tenth Cirenits, Springfiold
Sehool Commiittee v, Barksdale. 1 Civ, 1965, 349 F.2d 261: Bradley
v, Scliool Board of City of Richmond. Vivginia, 4 Civ. 1965, 345 Faxl
3100 Swann v, Charlotte-Mecklenburg Board of Edueation, 4 Cir.,
1966, 369 F.2d 292 Deal v, Cincinnati Board of Eduention. 6 Cir.. 1966.
369 12d 532 Bell v, School City of Gary, Indizna, 7 Cir., 1963, 324
Fa2d 200, corty den, 377 US, 924, 84 8.0t 1223, 12 LE2d 216 Clnk
v. Board of Edueation of Little Rock, 8 Cir., 1966, 369 F.2d 661 and
Downs v, Board of Edueation of Kansas City. 10 Cir.. 1964, 336 F.2d
88, cert. den.. 380 U.S, 914, 85 S.Ct, 898, 13 Tukd.2d 800, The ease of
Taylor v. Board of Edueation of City School Dist, of City of New
Rochelle, 2 Cir. 1961, 204 F.2d 36 is not to the contrarv, There the
rewedy fashioned was freedom of choice imposed on neighbovhood
assigmments, The caze of Board of Edueation of OQklahoma City., ete,
v. Dowell, 10 Cir. 1967, 375 F.2d 158, [dated Jannagy 23, 1967 [, does
not appear to be to the continey, The conrt distinguished Dowmus by
pointing out that Dowell involved a finding of bad faith on the part
of the school board in earrying ont the original order of the Distviet
Conartto disestablish the dual school systens,

It is hard to kuow just what the court has held as hetween the pariel
decision and the en bane per’ cuviam decision. The labored effnt to
establish the do jure-de facto mnu-v,lt and to overrule this constitutional
prmcl_plo havdly seems caleulated as an exercise in semanties. It is
more in the nature of judicial lngniappe for use on avother day. We
will know the full import of the opinions when 2 mation js presented
to assign children on the basis of race so0 as to comply with what cach
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particular movant may deem to e, in his view. n desirable meial com-

position”for the particular school or schools. This leaves the law in a

very unsatisfactory state and portends of utter confusion for school
rds.*

Tur Drenex

The use of a uniform decree. as the majority points ont, is not novel,
Onr school desegregation decisions have tended toward uniformity
in the freedom of choice method of assigmuent and in tae administra-
tion of snch plans. .\ wniform decree within the limits of minimum
standards wonld aid school boards and the district courts but. the
uniform decree entered in this case can be fanlted beenuse of its detail.
This comes about through the unbonnded aim of the court to track the
HEW guidelines. It mnst be remembered that decrees may have to
be enforced by the court and a court should guard agninst being put
in the unfeasible position of having to hiear motions based on the
allegred breach of some minor and insubstantial provision of its de-
cree. It is also not. clenr to me that. sufficient latitude is left to the dis-
trict. courts to adjust such practical difficulties as may arise under the
detail of the decree,

HHEW hias an advantage over the district conrts, as the court has
now restricted them. in the execution of school desegregation plans.
HEW may delay, excuse. and change. HEW mny vary its require-
ments as between systems, The majority has left no such power in
the district courts. They are admonished to follow HEW but it. is
a sad day for the district courts. aud for the entire judiciary as well
us for the principle of separation of powers when the only discretion
left them is within the limits to be set by HEW.

Tt aleo wounld appear improper to constitute the conrts ns overlords
of the school systoms of this cirenit to the extent done in the uniform
decree. The district comts must require school equalization to the
extent. set out. in parngraph VT of the decree. Tts scope is only o short
step from taking over enrrienlum. The building improvement pro-
vision moves the courts in the direction of levying iocal taxes. Order-
ing school boards to discontinue the use of huildings could nmomt
to taking property withont. due process and just compensation. These
are drastic measures and theve ave no fuets befove the court to demon-
strate the necessity for them. Tt is entively proper for the District Conrt
to dizapprove new construction where it will perpetunte the daal
school system but this is a matter for complaint and hearing rather
than for ndvance supervision as is vequived uuder § VIT of the decree.

SN good example of the problems to be enconntered in eliminating the dual school
sVAtem fx te he peen dnthe Pallaferro County, Gerorgdn sehoal system. See Turner v,
Goolsby, SIDGa,, 1945, 255 £.Supp. 724, for baekgrannd. Then were anly two sehaols in
the system and the hoanl desegregated, effective In September 1866, on the badz of
converting the white rehool Into au elenientary school atid the Negro fehool §nto a high
wehaol, N perfeet paclal hajunes wonld be accomplished nnder the plan. In 1905 there
here approxjuately 600 Negro ehildren and 200 white children enrolled tn the vstem,
The reeords of the Georgin State Department of Edueation g of January 10, 1947 tndi.
eate that there are now 527 Zegro studentz enrallad §n the Taliferro County schiool system
el no white studentx. Thiz result ralses serfons queatiotir, Ilow I a “plan that works™
ta he formulated for this schaool sytem? What nnmber of white studetitr will he neesled
to make §t work? Where will they come from? How will thev he seloctod 2 Wili a fottery
avsten) e nged Wi they be campelled to attend the Taliaferro Covnty rehool xesteta?
¥ <o how? WL the taspayers of che svstem be compelled to pay for aiducating chilidren
Prectsht n from ontslde the aystem? Wil the conrt lenope syrtem Hnex althongh the laws
Of Gearsls provide for sepafate sehoal systenis? What tneasires will he employed to
avoll resezregation through familles remaving thelr resbleneex fram the <chon] system?
Granted thix {x an extreme example but it Ix nevertheless a factnal sttuatlon.
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By way of summation, I reiterate thut the majority opinions are un-
fair to the extent that they discover or establish and then rely upon
the de jure-de facto divisive sectional theory. The opinions expand,
without constitutional authority, the requirement that dual school sys-
tems be converted into something more than unitary school systems:
to-wit, that substantial integration be achieved in the respective school
systems. This added requirement is itself impermissibly vague as a
standard without further delineation. The opinions unduly restrict

“personal liberty to the extent that compelled integration is approved

or required, and in this regard improperly overturn and expand the
settled meaning of the Fourteenth Amendment. The court errs in pre-
maturely holdimg that the guidelines issued by HEW are contsitn-
tional and within the scope of the Civil Rights .\ct of 1964. No guide-
lines whatever were considered by the district courts. Some of those
approved had not been written. - . ]

My own view is that the law makes no such requirement as the
majority of the court imposes. No such radical departure is necessary
to accomplish what the Supreme Court has directed the lower courts
to accomplisli—the climination of the dual school system. The Su-
preme Court his not said that every school must have children from
each race in its student body, or that every school room must contain
children from cach race, or that there must be a racial balance or a near
racial bafance. or that there be assignments of children based on race
to accomplish a result of substantial integration. The Constitution
does not require such. We would do well to “stick to our last™ so as
to carry out the Supreme Court’s present direction. It is no time for
new notions of what a free society embraces. Integration is not an end
in itself : a fair chance to attain personal dignity through equal eduea-
tional opportunity is the goal. My view, however, is now lost in this
conrt; hence this pissexT.

Courran. Cireuit Judge (separate opinion).

These cases remind me of what Mr. Chief Justice Chase said in
State of Texas v. White:

*We are very sensible of the magnitude and impoitance of this
question, of the interest it excites. and of the difliculty, not to say
imrossibilit-y. of so disposing of it as to satisfv the conflicting
indgments of men cqually enlightened. equally npright, and
cqually patriotic. But we meet it in the case, and we must deter-
mine it m the exercise of our best judgment, wider the gmidance
of the Constitution alone.”

This court. exercising only such appellate jurisdiction a« Congress
has scen fit to confer upon it, confronted solely by a question of how
best. to_preserve an already settled Constitutional right, should be
guided by the Constitution elone and by nothing clse. i

No one denies that to an incalenlable degree the future of this
Conntry depends inescapably upon the continued. constantly in-
proved education of @/l its inkubilants. Nor can it very successfully be
denied that the best practical hope of attaining this objective is to
be found and maintained in the public schools. It became plain over
a2 hundred years ago that private schools did not and could not reach
the masses of the people.

17 Wall, 700, 720, 74 U.S. 700, 720, 19 L.Ed. 227 (1868).

-
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Compulsory discrimination in the public schools, fonnded on race -
or color, is Constitutionally dead. No Judge wonld dispute this.
Existentinlly it is like the wounded animal which bounds on for
awhile after it has been fatally shot. The critical problem now is that
we must not wreak irreparable injury npon public schools while
excenting the sentence of death against compulsory segregation.
“Choroughly realizing this. the Suprene Conrt left the details of the
cradieation to the sound judicial discretion of the District Courts.
subject only to appellate review. To this day this assigmnent has not
been changed. I do not. suppose in om- form of government that it
conld be changed. Conrts alone make binding adjndications on_ques-
tions of Constitntionality. and Titigation must begin at the District

. level.

The pnblic schools of the Nation, not just those of a particular
section, are now canght np at the second battlegromnd, legal and
political. not. about the death of nulawful discrimination but about
who and how many of any particlar race shall go to any particnlar
school with how many members of some other race. I one looked only
at the great vohine of litigation :nd its accompanying strife and
publicity he wonld jnmp to the conclusion that nothing matters but
the racial composition of any cdncational facility. This is pursned
vemdless of the real preferenees. exercised, in gennine freedom, of
those directly involved. that is. those who must have an edneation.
In the nitimate this conld become a great tragedy for those most
affvcted. An educational house divided against itself may have tronble
standing. Tt certainly cannot operate with maximnm effectiveness.

In the Jight of these considerations. as one who was able to serure
an edieation solely beeanse there was a public school i which there
was an opportunity to obtain it. T shall now express my views. as one
Judge of this Court, individually, as to the decision now about to be
rendered. )

In doing so, I proceed npon the thesis that there is nothing at all
inconsistent about being, at the same time, both a loyal Xmeriean and
a Sontherner. T think Andrew Jackson conclusively settled that point
over a eentiury ago.

It is particularly unfortunate if onr decision in these eases is in any

-way to be gronnded on old seores against the States of this Cirenit.

This is contrary, to American legal teadition ; it opens old wounds.
rekindles okl fires, and lends itself as a_weapon to the futile canse of
forther intramsigency. Prior to 1954, racially separate, if equal. schools
had not heen condemned as miconstitntional, One is not to be punished
or harassed for a act which was kawfnl when it was done. Indeed. snch
condemmation in this instance wonld inferentially include some of the
most. highly respected Judges who ever graced the Supreme Conrt.
“They had epportunities to condemn the system bat, in the exercise of
perfeet. judicial integrity. did not. As T understand it, an Omnipatent.
Gaod does not change vesterday when it is past and gone. Certainly this
Cowrt camot do it. We are now concerned with reetifying the errors of
the present and forestalling, if we can, the anticipated errors of the
future. T decline to participate in any ex post facto condenmations. I
prefer to believe that this Conrt is not deliberately doing so.

I farther believe that whatever the Fonrteenth Amendment requires
of any State it requires of all States. 1f we are requiring something
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here in the enforcement of Fourteenth Amendment rights that should
not be vequired of all fifty States then we have exceeded onr anthority
and we_have misapplied the Constitution, I agree with the action of
the majority opinton in disclaiming any intention of passing on the
validity of edncational operations in other Cirenits. ‘That matter is not
and cannot be before us. : ’

It.is ont of regard for the desivability of Coustitutional nniformity
that I agree, in principle. with the attempt to formulate a-degree for
the future gnidance of District Courts in this Cirenit. It is obvious that
such a decree cannot adjndicate cases in advance of a hearing in the
District Ceurt, nor can it be applied in the absence nf factual justifi-
cation.

The decree speaks for itself, of course, but I interpret it to deal at
this point with making freedom of choice a reality instead of a prom-
ise. 1 do not understand that this Court has abandoned freedom of
choice, if that choice is real instead of illusory.

Nor do I understand it to direct that there shall be a specified per-
centage of the various races in any particular public school or that
there shall be proportional representation of the races brought abont
by arbitrary order. I agree with Judges Gewin and Bell that the opin-
ion strongly portends snch a possibility. But paragraph 3 of the en
bane opinion -certainly disclaims any such intention. The District
Conrts are left free to consider all the evidence, inclnding racial attend-
ance pereentages. in determining whether the children of any particn-
inr school distriet have heen offered a reality instead of a shadow. It
i¥ to be anticipated that the bridge will later have to be crossed when
we come Tace to face with a situation wherein there can be no doubt of
the freedom but the resnlts arve displeasing and are attacked solely for
that reason, ]

I think it all boils down to this. We once had the doctrine of separate
hut (}l}ll:ll. We did not. T am sorry to say, pay much atteution to the
“equal.
stn]tw it, we are now going to have to make certain of the “freedom®,
To fail in this is to invite other action which at this time I resard as
unconstitutional but which conld soon be made Constitutional,

The decree is not as T wonld have written it had I been charged with
sole responsibility for the effort. No offense is intended when T doubt
that it is perfect. For example, the en bune opinion says that “boards
aud officials administering pnblic schools in this cirenit have the af-
firmative duty under the Fonrteenth Amendment to bring abont an
integrate. mitary school system.” Yet II(o) of the decree prohibits
any ofticial from influencing parents or students in the exercise of a
choice. In other words. if the oflicials feel that. Negro children shonid be
cncournged to apply for admission to a formerly white school they
are prohibitéd from doing so. They are to be condemned. on appear-
ances. if 1o Negro child chooses to attend a formerly white school :
they are not allowed., in the exercise of ordinary freedom of speech. to
discuss the matter with Negro children with a view to their exercis-
ing a preference in favor of attending a school they have not for-
merly attended. The school official eannot win. In one breath he is tokd
to act; in the next he is immobilized.

Lxperience will hone away these inconsistencies and impossibilities.
This Court has drafted uniform decrees on prior occasions. These fire

" We now have freedom of choice. \s Judge Bell so=plendidly -
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now speedily outminded, if not abandoned. Judges. like other human
beings, do not always write in granite; they often find that they have
only marked in the sand.

Since the ITEW guidelines were not the subject of a hearing in the
Courts below 1 do not discuss them here. In my view, they are not
now before this Court.

The foeal point of the whole matter is the action of the en bane
opinion repndiating Briggs v. Elliott and overruling our prior opinions
which followed the same rationale, see Footnotes 1 and 2 for the cita-
tions. .

It is my view that these prior cases were correctly decided. Other
Cirenit Courts in this Country appear to feel likewise. If the reasouning
in these overruled cases is incorrect then we simply face the following :

The freedom of the Negro child to attend any public school withont
regard to his race or color, first secured in the Brown cases, is again
lost to him after a short life of less than thirteen years. He is left
open to a future adjudication that althongh he does not wish to at-
tend School A and has in fact expressed a desire to go elsewhere this
is of no importance. Because of. his race he can be assigned to a par-
ticular school to achieve a result satisfactory to someone who prob-
ably does not even live in the district but who wishes to make a racial
point. Thus the child reenters the same racial discrimination from
which he escaped so short a time ago. TIe remains bogged in race.
Moreover, when Negro children ave to be selected by someone, we
know not who, to comply with snch a racial assighment, on what basis
will the selection be made? How will the wishes of some be respected
and others rejected, solely becaunse they happen to be of the Negro
race? We are not freeing these children of racial chains. We are com-
pounding and prolonging the diffienlty.

The true answer remaius, give him absolute freedom of choice and
see to it that he gets that choice in absolute good faith.

In conclusion, I wish to say that in my own case a burning desire
to obtain an education in the face of impossible circumstances is not
a theoretical experience encountered only by others. T did not have
an opportunity to aitend school until was'eight years of age. The delay
was quite unavoidable; there simply was no school to attend at that
particular time. My mother tanght me how to read and write, to add
and subtract. My total sympathies are with the cause of education free-
1y available to all. This, of course, under the Constitution requires no
S{)ecial privileges for any group or segment of the population. I regret
that where once the concern was for schools to attend we now have so
much strife about the details of utilizing those so readily available.

What T have =aid hevein is with the-greatest deference for my Breth-
ren who think otherwise. e must and shall continue to work together
according to our individual judgments of the law. The en bane decision
maylportend more problems ahead than we have heretofore encoun-
tered.

I concur in the reversal of the Judgments, below, but in my views of
the issues generally are as herein set forth,

Goprorn. Cirenit Judge (dissenting) :

I respectfully dissent. I wish not fo delay appellate procedures if
any of the parties desire to pursue them. Therefore, I am recording
my dissent at this time and will file a dissenting opinion at a later date.

'Y
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Gobsorp, Circuit Judge (dissenting) : .

1 recognize and oppose the inequities of state-enforced and state-
enconraged racial diserimination mn the operation of public schools.
I respect the energy, labor and intellect that judees of this and other
courts have given in the past twelve years tov  Jd solution of such
inequities. T understand, and share, the desire to chart a future cowrse
having fewer difficulties and frustrations. Nevertheless..although the
decrees appealed from must be reversed, I dissent from the opinion
and the decree.

Because this dissent is late-filed and numerous points have been
discussed in the other dissenting opinions, T shall limit. this opinion to
only a few of the grounds on which the majority opinions. in my view,
are both incorreet. constitutionally and inappropriate as a. matter of
judicial administration, .

In the critical area of stndent assigunient. the majority propose an
unconstitutional condition on the operation of a valid freedom of
choice system, violative of equal protection and of due process. This
court. has deemed freedom of choice® an aceeptable method for a
school board to use in fulfilling its duties. Singleton 11, 355 F.2d at
871. HEW recognizes it as a permissible means of desegregation. 1966
Revised Guidelines, Subpart 3. 181.11; also Subpart D. A substantial
part of the majority opinions and the attached decree are directed at
setting out requirements of a free choice plan that is truly free and
unfettered. But the majority superimpose upon free choice, cven
though in all respects fairly and validly set up and administered, a
condition subsequent that the statistical results of racial mixing? pro-
duced by the freely-made choices must be acceptable under standards
imposed from outside those making the choice. They do this by estab-
lishing as a constitutional requisite that a free choice system must pro-

duce a degree of staudent, racial mixing, not yet defined as to limits

but nevertheless required.

The United States reads the language of the majority in this vital
area as niere dictum. In brief on rehearing the government says: “The
appellees, in petitioning for rehearing. asserted that the decision of the
panel held that the Constitution imposes an absolute duty to achieve
a racial mixing of students so as to climinate a disproportionate con-
centration of Negroes in certain schools within a system. Once this
proposition is asserted, the appellees have no difficulty in disparaging
the opinion as being inconsistent with prior holdings of the ¥ifth

Circuit. It is true that the panel indicated its concern that educational

opportunities on an equal basis be furnished to all, and the opinion
does suggest in a footnote that elimination of the all-Negro school
makes this objective easior to obtain, But the appellecs misread the
opinion when they claim that this is the holding of the Court.” T wish
that I could read the majority as saying no more than that dispropor-

1 Throughout this opinjon “freedom of cliolec” and “free choice” refer to a plan validly
<ot up, properly administered, and with cholces freely exercised without external pres-
sures, so that the plan ftself (as opposed to the statistical results produced by exercised
choices) is in all respects constitutionally acceptable. .

2The term *racial mixing” is used with intent that it be neither lnudatory nor denigrat-
ing of the process and the Individuals involved, but as a simple descriptive phrase that
avolds further confusing usc of ‘‘integration’” and “desegregation.”

Boar A mn s rra ke
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tionate racial concentration of students is evidentiary of whether a

freedom of choice system is'truly free, or share with confidence the

view that. the teeth of the original opinion are extracted by paragraph

> - 5 of the en hane opinion. I am not able to do so, If the langnage of

mandatory mixing is indeed a mere aside we shall all await with inter-

est. to sea whether the courts are the prisoners of their own slogans and
the dictum of today is to be asserted as the law of tomorrow. s

= The majority define “integration” and “desegregation™ as conver-

sion of a de jure segregated dual sehool system to a unitary. nonracial

(nondiseriminatory) systenmi—students, faculty, staff, facilities. pro-

erams, and activities, this for the objective of offering equal ednea-

tional opportunitics for all.* There are two strings to the bow of this

- definition, To convert a dual system into a unitary, non-racial system

- the student body is one-of the arms of the system which must be con-

verted. Second, the equal educational opportnnity that nust be offered

is eleewhere in the opinion equated with a vacially mixed education.

The majority state firmly that the law does not require racial

balance, or a *maximum of racial mixing™, nor that each and every

child shall attend a racially-balanced school,* and that Guidelines are
not be used to establish racial “quotas.” Percentage figures in the
Guidelines may be rudes of thumb as the majority say, It may develop ‘
that neither the courts nor the Commissioner of Edueation will seek i
to achieve racial balance by the Guidelines or otherwise, But all this |
is irrelevant to the constitutional issue. Grasping the irrelevancy re-
quires understanding that “racial balance” is a word of art referring:

to a-ratio of Negro and white stndents in approximately the same .

proportions as Negro and white population of the conununity or of |
the schools. It is proposed that governmental action must produce a
- degree of racial mixing less than “racial balance’ but, by someone’s
standards, sufliciently mixed to produce “cqual educational opportu-
nity.” even thongh free choices by students and their parents have
roduced a contrary or lesser result.” Despite disclaimers of specific
gures and of racial balance, power to require mixing is reserved
within a range, a hazy range to be sure but nevertheless existent.® If
the Commissioner and the courts constitutionally have no power to
require racial mixing superimposed on a valid free choice systemn.
constitntionality is not conferred by the premise that they will not

re

:%"(»ioltnote 3 of mjority opinfon 372 17,24 at' 846-847.
1.

£ For exanple:

“As the Constitution dietntes, the proof of the pudding is in the eating: the proof of
Ky srhool board's complianee with constitutional standnrds is the resnit—the performonec,
ITas the operation of the promised plan aetually eliminated segregated *and token-
desezregated sehools and aehieved substantial intezration?’ 372 F.2d at 804,

“If school officials in any district shonld find that their dfstrlet .still has segregated
facuities and gchools or only token integration, their affirmative duty to take corrective
action requires them to try nn alternutive to n frecdom of cliolce plan, sueh as a geo-
graphic attendance plan, a combination of the two. the Princeton plan, or some other
acceptahie snbstitute, perhnps afded by an cilucational park, Freedom of ehoice i< not a

N key that opens all doors to equal educational opportunities.” 372 F.2d at §05-896, .

En Bane Opinion ;. “In folfilling thix (nflirmative) duty it Is not enough for school

anthorities to offer Negro children_the opportunity to nttend formerly all-white schools.

/ 'Fhe necessity of overcoming the effects of the duitl sehool system in this cirenit requires

integration of faculties, facilities and activities, ns well as students.” 380 17,20 at 389.

, Other langnage is somewhnt less mandntory in terms, as stntements that mixing of

students is a high priority gonl and that disproportionnte concentrations of Negroes

/ eannot he iznored. But when the opinlon is earefully read rneial mixing is not set out
as 2 desirable objective but as n constitutionally required result,

S Perhiaps the range is “substantinl integration” as used hy the Civil Rights Com-
mission, See n. 5 of majority opinion, 372 F.2d at 846-847.
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employ the power to the extent of “racial balance” but are free to roam
at will in requiring mixing to a lesser extent.’

‘The theory that under a free choice plan stitistical imbalance alone
rises to constitutional dimensions was iscarded.by the Eighth Circuit
in Clark v. Board of Education of Little Rock, 369 F. 2d 661, 666 (8th
Cir., 1966).® See also Deal v. Cincinnati.Board of Education, 869 F.
2d 55,62 (6th Cir. 1966) : .

“[TThe mere fact of imbalance alone is not a deprivation of
equality in the absence of discrmimatlon. . .
* * * *

“[Blare statistical imbalance alone is not forbidden.
* * * * * * %* *

“Appellants’ right to relief depends on a showing of more than
mere statistical imbalance in the Cincinnati schools.”
That school desegregation cases are class actions does not add any
validity to the idea of a required mixing result.? It may be that “['T]he
right of the individual plaintiffs must yield to the right of Negroes
as a class.” 1° But-the majority do not stop there. They create the rule
that the freely-exercised choice of all individual members of the class

7 8ignificant testimony from HEW officlals was given in Alabama NAACP State Con-
ference of Branches et al. and United States of America v. Lurleen Burns Wallace,
Governor, and John W. Gardner, a3 Secretary of Health, Education and Welfare of the
United States, and Harold Howe II as United States Commissioner of Education, Case
3,?5 2F45g-N, d&g&ded by a three-judge-court 'on May 3, 1967 (Middle District of Alabame).
2 \ Supp. 3

As I read that testimony HEW considers it unlikely that a fairly operated free choice
plan will- fail to produce transfers in numbers that it deems sufficient. But that under
§ 181.54 of the 1066 Guidelines the best indicator of whether the plan Is working is the
extent of transfers from segregated schools. That a low rate of,.or lack of, transfers
may lead to an administrative examination of operation of the P}an. which might result
in a determination that the plan is not bein properly operated. That § 181.11 authorizes
the C&mmlssloner to determine the conditlons undér which n free cholce plan is not
acceptable.

There i3 other HEW testimony that if a school system employed a free cholce plan,
administered in a non-discriminatory manner in every respect, aud no Negro chose trans-
fer to a white school and no white student chose transfer to a Negro school, there would
be a ‘“technical violation” of the 1966 Guidelines and the system regarded as not in
compliance, (Whether this is likely to occur iS not the question. We are concerned with
the scope of power, not the withholding of exercise of it.)

‘“Tbourb the Board has a positive duty to initiate a plan of desegrelimtlon. the con-
stitutionality of that plan does not necessarily depend upon favorable statistics indicating
positive Integration of the races. The Constitution prohibits segregation of the races,
the operation of a school system with dual attendance zones based upon race, and assign.
ment of students on the basis of race to particular schools, If all of the students.are.
in fact, given a free and unhindered choice of schools, which is honored hy the school
hoard, it cannot b sald that the state is segregating the races, operating a school with
dunl attendance areas or considering race in the assignment of students to their clasa
rooms. We find no unlawful discrimination in the giving of students a free choice of
schools. The gystem {s not subject to constitutional objections simply because large seg-
ments of whites and Negroes choose to continue attending their familiar gchools. It is true
that statistics on actual integration may tend to prove that an otherwise constitutional
system is not belnﬁlconsmutlonally operated. However, these statistics certainly do not
concl:mlvel_\' prove. e unconstltgtlonul ty of tpc system Itse‘lf.“ . .

“In short, the Constitution does not require a school system to force a mixing of the
races in school according to s?me predetermined mathematical formula. Therefore, the mere
presence of statistics indicating absence of total Integration does not render an otherwise
prol}er plan unconstitutional.”

°I do not comment in detail on the majority’s proposition thiat cases having to do with

procedures for enforcement of rights and the exhaustion of administrative remedies are now
0 be trented as substantively creating class rights to constitutional entitlements pres
viously considered to be valued rights of individuals, Instead I deal primarfly with
the additional question of whether the alleged class right can override or swallow u
individual right to equal protection. “It is the individual who is entitled to the equn
Pr%aecig’on(ggltznf laws.” McCabe v. Atchison, etc.. 235 U.S. 151, 161, 35 8.Ct. 69, 71, 59
' I .

19 The class is defined a8 all Negroes in a school dlstrict attending an inherently unequal
school. If equal educational opportunity includes the right to a racially-mixed education
with mandatory mixing If not otherwise attained, it I3 not clear why the class stops
at district lnes. §topplnz at the district line iz a convenient device for administration
and for procedural purposes in litigation hut wholly irrelevant to the quantum of con-
stitutional entitlements. -

71-526 0—72. 9
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must yield to the “right” of the class if exercise of choice has not pro-
duced a result agreeable to the standard of a supervising authority
(judicial or administrative). But *[t]here is nothing in the Constitu-

. tion which prevents his [everyone’s] voluntary assoclation with others

of his race or which would strike down any state law which permits
such association. The present suggestion that a Negro's right to be
free from discrimination requires that the state deprive him of his
volition is incongruous.” Bradley v. School Board-of City of Rich-
mond, 345 F. 2d 310, 316 (4th Cir., 1963). See also, Olson v. Board
of Education, 250 F. Supp. 1600, 1006 gE.D.N.Y.), appeal dismissed
as moot, 367 F. 2d 565 (2d Cir., 1966) : “[N]or did it [ Brown] decide
that there must be coerced integration of the races in order to accom-
plish educational equality for this also would require an appraisal of
the effect upon the hearts and minds of those who were so coerced.”

It is usserted that freedom of choice is & privilege or means not itself
reaching constitutional dimensions, as though this is an answer to
whether once conferred the exercise of it may be aside. The concern
is not merely whether individual privilege must give way to an over-
riding constitutional right, but whether individual privilege conferred
upon the beneficiaries of the right as an acceptable means of meeting
the constitutional requirement, and validity exercised, must give way.
Kxercised free choice is a benefit, and student and parents may not
be deprived of that benefit on racial grounds.

Once exercised the choice is one of associates. The constitutional
depths of freedom to select associates are not yet fully explored.’ ¥No
one can doubt that freedom of association, as a basic mechanism of
the democratic process, must receive constitutional protection, and that
limitations on such a fundamental freedom must be brought within the
scope of constitutional safeguards.” Emerson, Freedom of Association

“and.Freedom of Expression, 74 Yale L.J. 1 (1964). Professor Emerson

points out that associational rights are not derived solely from the
first amendiment but are implieﬁ in the whole constitutional frame-
work for the protection of individual liberty in a free society. The
right of freedom of association most frequently comes up in the con-
text of the power of government to regulate the affairs of a group or
association, NAACP v. State of Alabama ex rel. Patterson, 357 U.S.
449, 78 S.Ct. 1163, 2 L.Ed.2d 1488 (1958), but arises also in other
contexts, including the area where the associational rights are not
organizational but personal in nature. It is this context which Pro-
fessor Wechsler believed was the primary, but overlooked, issue in the
early school segregation cases. And Professor Emerson notes, “[I]n
this situation—an- official proscription of personal association—the
right to associate in its literal meaning comes nearest to being an abso-
lute right untouchable by government power.”

" See Wechsler. Toward Neutral Principles of Constitutional Law, 73 Harv.L. Rev. 1,
33 (1959), referred to by the majority. “For me, assuming equal facllitles, the question
hosed by state-enforced segregation IS not one of discrimination at all. Its human and
:gngg;xtxtlo.nn.l :l{gnenslons lle entirely elsewhere, in the denial by the state of freedom to

3 ) .

And at 73 Harv.L.Rev. 34: “[I}f the freedom of association 1s deniwd by segregation,
integration forces an association upon those for whom it is unpleagsant or repugnant. Is
this not the lieart of the issue involved, a confliet In human claims of high dimen-
sfong * ¢ *. Given a situation where the state must practically choose between denying
the asrociation to those individuals who wish it é)r imposing it on tltose who would avold
it, 1= there a basis in neutral principles for hol ing that the Constitution demands that

the claims for association F',oulcf prevafl?
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The collision is head-on between irdividual freedom and pater-
nulistic authoritarianism. No more invidious discrimination, or im-
proper government objective, can be imagined than national power
setting aside the valid exercise of choice by members of a class in the
name of the constitutional objective for which the choice was granted
to the class in the first place.

The cut horizontally and vertically into American life of what the
majority postulate is breathtaking. There ave many means by which
the Negro is moving out of established patterns of segregation and
entering the full current of American life. To meet the constitutional
objective of juries not racially discriminatory acceptable machinery
must be established to place on the jury rolls Negroes qualified for jury
service. Brooks v. Beto, 366 F.2d 1 (5th Cir., 1966). In the name of
the standard are Negroes (and whites too) constitutionally forbidden
to exercise excuses or avail themselves of other means valid and ac-
ceptable to themn of avoiding actual service? ** Whether Negroes are
entitled to move, and wish to move, from the back of the bus is one
thing; whether the power of the state is to be employed to require
them to move is another. We need not speculate on the mathematical
probabilities of what the exercise of choices may produce in any of
these areas of life (though there is implicit in the majority position
the feeling that under a valid free choice system not enough Negroes
will make the choice to produce the defined goal of equal educational
opportunity.) The constitutional problem is not founded in proba-
bility but power and duty of governmental authority to act regardless
of probability.:?

I

Expressions by this court of the validity and constitutionality of
the 1966 Guidelines were wholly indppropriate. Because of the context
and manner of that action no one can say with assurance or exactness
what has been decided, what is open, and what is subject to re-
oxamination.

Each of the seven cases before us was pending on the docket of this
Court before the 1966 Guidelines were promulgated. These Guidelines
were not involved in any manner in the cases when litigated in the
district courts, and the parties had no opportunity to raise by normal
judicial procedures and methods questions of their constitutionality
and their consistency with the 1964 Act, to draw the issues and develop
evidence thereon.

The Guidelines were brought into these cases for a limited purpose.
The Court asked connsel to comment by supplemental briefs on the

4In n criminal case agalnst n Negro defendant the exercise by the white prosecutor
of peremptory chalienges 80 as to strike Negro jurors is not in a particular case a violation
of equal protectlon. Swain v. State of Alabama, 380 U.S. 202,°85 S.Ct. 824, 13 L.Ed.2d
730 (1965). If the Negro defendant, by like exercise, removes Negro jurors is his nction
subject to scrutiny?

13 Nor would the basic constitutional defect be remedied by an approach along the fol-
lowing iine: that choice Is exercised annuallfv. and If required stapdards of mixing are
not attained in one year the free cholce plan ftzeif might be declared unacceptable for the
next year, To deprive of free choice because, on the basis of Frlor cPolces. it is feared
that a required level of r'ixing will not be attained in the nex year Is no less invidious
than retrospectively vitating exercise of chofce that did not produce the deu,anded ratio.

Let it be emphasized that here. ns elsewhere, the words “ratio™ and “required raclai
mixture” and words of like import do not necessarily represent a figure exact in a
mathematical sense, but the range——whatever it may be—less than the “racinl bajance”
which the majority and HEW suy they will not attempt to reach but insufficient to qualify
as “equal educational opportunity.” It requires no special gift of prophecy to foresee that
the range wiil center on the suggested percentages of the Guidelines.
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extent to which it is permissible and desirable for the courts to give
weight to guidelines, and if permissible and desirable to suggrest means
to make them judicially effective (Opinion, Footnote 13). From this
proper inquiry for comment of counsel on matters of judicial power
and policy the majority have vaulted to premature pronouncements
of com({)liance with statutory policy and to unprecedented and almost
ofthand statements on complex constitutional questions of vital signi-
ficance to millions of our citizens. )

It is a non sequitur that a court is empowered to act on a constitu-
tional question not. before it for decision on the ground it feels it should
for no court would ever do without such feeling. The doctrine of con-
stitutional reiraint is not to restrain courts that do not want to act
but those that do and to protect them from the very forces and circum-
stances that engender a sense of urgency, create a compulsion to act
and serve to rationalize action after the event. ’

For reasons whose soundness is beyond argument the doctrine of
restraint in passing on constitutional issues is engrained in our juris-
prudence. “Grave constitutional questions are matters properly to be
decided by this Court but only when they inescapably come before us
for adjudication. * * * [olnly by such self-restraint will we avoid the
mischief which has followed occasional departures from the princi-
ples which we profess.” United States v. Rumel , 345 U.S. 41, 48, 73
S.Ct. 543, 547, 97 L.Ed. 770, 776-777 (1953).1 This circuit consistent-
ly has recognized and honored the principle. See e.g., Gibbs v. Black-
well, 354 F. 2d 469, 471 ﬁsth Cir., 1965) ; Connor v. New York Times
Co., 310 F. 2d 133, 135~(5th Cir., 1962).

The Court succumbed to the temptation to réach all issues within its
sight and thereby *)rcscnt a total package—complete, neat and with all
corners square. Already it was well-established that the Guidelines
are of great weight and are minimum standards. If they were to be
made judicial standards in & more formal sense they could have become
s0 subject to a determination of their constitutionality and statutory
authorization at a proper time and under appropriate judicial proce-
dures.’* The nillions affected by them are entitled to ne less, nor are
the public officials who must administer them, the schivol officials who
must seek to im]plemcnt them, the citizens who are assisted by them,
and the courts who are to give weight to them.

@ The position of the United States itself exemplified that validity

and constitutionality of the Guidelines were never in issue. At p. 56
of its brief for the en banc rehearing the United States said :

“The appellees’ briefs argue at considerable length that the

Guidelines violate the Civil Rights Act of 1964. The North Caro-

lina Board of Education, as amicus curiae, requests that the Court

134{0]nly an adjudication on the merits can provide the concrete factua) setting that
sharpens the deliberative process especially dema‘n‘ded for constitutional decision,” United
States v, International Unlon United Auto, etc., Workers, 352 U.8. 567, 591, 77 S.Ct. 529,
541, 1 L.Ed. 2d 563 (1937).

Ve have consistently refrained from passing on the constitutionality of a statute
until & case Involving it has reached a stage where the decislon of a precise constitutional
issue Is a necessity, * ® % Many ?uestlons of & statute’s constitutionality as agmlled
can best awalt the refinement of the {ssue by pleading, contruction of the challenged statute
and pleading, and, sometimes, proof.” United States v. Petrillo, 332 U.8. 1. 5 and 6,
67 8.Ct. 1538, 1541, 91 1..Ed 1877 (1947).

3 There is no way for a court to properly decide as an ahstraction whether the Guide-
lines are such rules, regulations or orders as do not become effective until approved by the
President (as required by § 602, Title VI, Civil nghu Act of 1964, 42 U.8.C.A. § 2000d-1).
There must be & hearing at which there i3 evidence on the scope of their application.
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not consider the question of the *validity” of the Guidelines, urg-
ing that that question is not here in issne. We agree that issue
is not technically before the Court. But the question of whether
the Guidelines are an appropriate guide for effective relief in 2
Fourteenth Amendment case is before the Court. We believe that
they are, and that the Guidelines conform to Fourteenth Amend-
ment standards.”

It is espeeindly unfortunate thiat the en bane court should have
discussed validity and constitutionality at o time when there was
pending before a three-judge court in the United States Distriet Court
for the Middle Districi. of Alabama, Alabama NAACP State Con-
ference of Branches, et al., and United States of America v. Lutleen
Burns Wallace as Governor, et.al., and John W. Gardner, as Seerctury
of Health, Education and Welfare of the United States, and Harold
Howe II, as United States Commissioner of Edueation, 262 F.Supp.
6 (M.D. Ala,, 1967), which had been tried, briefed, argued and was
under submission awaiting decision.

In that case the constitutionality of the 1966 Guidelines had heen
squarely raised, a record developed,’* and the application, effect, op-
cration and validity of the 1966 Guidelines litigated at length, includ-
ing the difficult question of presidential approval. The United States
had waived sovereign immunity to the extent. of consenting that Sec-
retary of Ilealth, Kducation and Welfare Gardner and Commissioner
Howe be made parties defendant for the purpose of litigating these
important questions. Secretary Gardner and Commissioner Howe ap-
peared and admitted jurisdiction.

The mischief of failure to exercise requisite judicial restraint was
e.\'um)l)liﬁed wien 2457-N was decided on May 3, 1967, for that court
considered constitutionality and validity to be already decided by this
Court, and a decision based on appropriate pleadings, proof and con-

sideration was foreclosed.1¢

In my view the expressions by this Court on both constitutionality
and validity were suhstantively erroneous. But that is immaterial to
the matter of how vital questions are properly considered and
determined. . .

13 The parties eitlled 16 witnesses, submitted $0 depositions and filed anrnxlmn(el' K00
ages of briefs, A substantial part of all thix related to constitutionality of the Guide:
fnex and whether they conformed to the intent of the 1004 Act,

1 After extensive bricfing and full argument, the Court of .\.wneals for the Fifth
Circult In United States v. Jefferron County Hoard of Education, 372 F.2d 836, declded
December 29, 1960, rehearing declded en bane Mareh 29, 1967, 380 F.2d 385, hax held
that the 1966 HEW Guildelines are ‘within the seope of the congressional amd executive
polieles emhodied in the Civil ngh(s Act of 1804.,° (372 F.24 ). 837). Again the Court
Rnjd: ¢ ¢ @ we hold that HIEW's standards are substantially the same ax thix Court's
standards '1‘Iu-i:- are re(lmred by the Constitution and, ag wWe construe them, are within
the scope of the Civil Rights Act of 1964.' (. 848.) Ou en bane rehearing, the Court
reiterated : ‘These Guldelines and our deeree arc within the deelslons of this Court, com+
nly with the letter and spirit of the Civil Rightr Aet of 1964, and meet the requirements
of the United Statex Constitution.” (P. 380 of 380 F.24.)

“These holdingx werc made deliherately and advisedlg in the fnee of contentions that
the valldity of the 1966 Guidelines was not in issue. The Court ruled otherwise, holding
that the courts should rely heavily upon the Guidelines and should model thelr standards
after thoge Dromnlgated by the executive (372 F.2d . 852), and that ‘these Guldelines
extablish minimom standards elearly applicable to dlsosmhllshhxf state-ranctioned segre-
ention.” (spinion on_en banc rehearing p. 380 of 380 F.2d.)"" Alabama NAACP State of
Confercuce of Branches, et al., v. Wallace, 269 F.Supp. 846. 350 (M.D.Ala., 1967).

hd
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SUPREME COURT OF THE UNITED STATES

No. 695.—Ocroser TerM, 1967.

Charles C. Green et al.

v, On Writ of Certiorari to the
County School Board off United States Court of Ap-
New Kent County, peals for the Fourth Cireuit.

Virginia, et al.
[(May 27, 1968.]

MR. Justice BRENNAN delivered the opin‘on of the
Court.

The question for decision is whether, under all the cir-
cumstances here, respondent School Board’s adoption of
a “freedom-of-choice” plan which allow: a pupil to choose
his own public school constitutes adequate compliance
with the Board’s responsibility “to achieve a system of
determining admission to the public schools on & non-
racial basis . . . . Brown v. Board of Education, 349
U. S. 294, 300-301 (Brown II).

Petitioners brought this action in March 1965 seeking
injunctive relief against respondent’s continued main-
tenance of an alleged racially segregated school system.
New Kent County is a rural county in Eastern Virginia.
About one-half of its population of some 4,500 are
Negroes. There is no residential segregation in the
county; persons of both races reside throughout, The
school system has only two schools, the New Kent school
on the east side of the county and the George W. Watkins
school on the west side. In a memorandum filed May 17,
1966, the District Court found that the “school system
‘'serves approximately 1,300 pupils, of which 740 are Negro
and 550 are white. The School Board operates one white
combined eiementary and high school [New Kent], and .

-one Negro combined elementary and high school [George
W. Watkins]. There are no attendance zones. Each
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school serves the entire county.” The record indicates
that 21 school buses—11 serving the Watkins school and
10 serving the New Kent school—travel overlapping
routes throughout the county to transport pupils to and
from the two schools. '

The segregated system was initially established and
maintained under the compulsion of Virginia constitu-
tional and statutory provisions mandating racial segre-
gation in public education, Va. Const., Art. IX, § 140
(1902); Va. Code § 22-221 (1950). These provisions were
held to violate the Federal Constitution in Davis v.
County School Board of Prince Edward County, decided
with Brown v. Board of Education, 347 U. S. 483, 487
(Brown I). The respondent School Board continued
the segregated operation of the system after the Brown
decisions, presumably on the authority of several statutes
enacted by Virginia in resistance to those decisions.
Some of these statutes were held to be unconstitutional
on their face or as applied.* One statute, the Pupil Place-
ment Act, Va, Code §22-232.1 et seq. (1964), not re-
pealed until 1966, divested local boards of authority to
assign children to particular schools and placed that
authority in a State Pupil Placement Board. Under that
Act ‘children were each year automatically reassigned to
the school previously attended unless upon their applica~
tion the State Board assigned them to another school;
students seeking enrollment for the first time were also
assigned at the discretion of the State Board. To Sep-
tember 1964, no Negro pupil had applied for admission

LE. g, Griffin v. County School Board of Prince Edward County,
377 U. 8. 218; Green v. School Board of City of Roanoke, 304 F. 2d
118 (C. A. 4th Cir. 1962); Adkins v. Sciaool Board of City of New-
port News, 148 F. Supp. 430 (D. C. E. D. Va.), aff’d, 246 F. 2d 325
(C. A. 4th Cir. 1957); James v. Almond, 170 F. Supp. 331 (D. C.
E. D. Va. 1959); Harrison v. Day, 200 Va. 439, 106 S. E. 24 636
(1959). .
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to the New Kent school under this statute and no white
- pupil had applied for admission to the Watkins school.
The School Board initiaily sought dismissal of this
suit on the ground that petitioners had failed to apply
to the State Board for assignment to New Kent school.
However on August 2, 1965, five months after the suit
was brought, respondent School Board, in order to remain
eligible for federal financial aid, adopted a “freedom-of-
choice” plan for desegregating the schools® Under that
plan, each pupil may annually choose between the Mew
Kent and Watkins schools and, except for the first and
eighth grades, pupils not making a choice are assigned
to the school previously attended; first and eighth grade

* Congress, concerned with the lack of progress in school desegre-
gation, included provisions in the Civil Rights Act of 1964 to deal
with the problem through various agencies of the Federal Govern-
ment. 42 U. 8. C. §§2000c et seq., 2000d et seq., 2000h-2, In
Title VI Congress declared that

“No person in ths United States shall, on the ground of race,

color, or national origin, be excluded from participation in, be denicd
the benefits of, or be subjected to diserimination under any program
or activity receiving Federal financial assistance.” 42 U. 8 C.
§ 2000d.
The Department of Health, Education, and Welfare issued regula-
tions covering racial diserimination in federally aided school systems,
as directed by 42 U. 8. C. §2000d-1, and in a statement of policies,
or “guidelines,” the Department’s Office of Education established
standards according to which schoo] systems in the process of deseg-
Tegation can remain qualified for federal funds, 45 CFR §§80.1-
80.13, 181.1-181.76 (1967). “Freedom-of-choice"” plans are among
those considered acceptable, so long as in operation such a plan proves
effective. 45 CFR §181.54. The regulations provide that a school
system “subject to & final order of a court of the United States for
the desegregation of such school . . . system” with which the system
agrees to comply is deemed to be in compliance with the sta‘ute
and regulations. 45 CFR §804 (c). See also 45 CFR § 181.6.
See generally Dunn, Title VI, the Guidelines and School Desegrega-
tion in the South, 53 Va. L. Rev. 42 (1967); Note, 55 Geo. I J.
325 (1966); Comment, 77 Yale L. J. 221 (1967).
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pupils must affirmatively choose & school. After the plan
was filed the District Court deniea petitioner’s prayer
for an injunction and granted respondent leave to submit
an amendment to the plan with respect to employment
and assignment of teachers and staff on a racially nondis-
criminatory basis. The amendment was duly filed and
on June 28, 1966, the District Court approved the “free-
dom-of-choice” plan as so amended. The Court of Ap-
peals for the Fourth Circuit, en banc, 382 F. 2d 326, 338,
affirmed the District Court’s approval of the “freedom-of-
choice” provisions of the plan but remanded the case to
the District Court for entry of an order regarding faculty
“which is much more specific and more comprehensive”
and which would incorporate in addition to 2 “minimal,
objective time table” some of the faculty provisions of the
decree entered by the Court of Appeals for the Fifth Cir-
cuit in United States v. Jefferson County Board of Educa-
tion, 372 F. 2d 836, af’d en banc, 380 F. 2d 385 (1967).
Judges Sobeloff and Winters concurred with the remand
on the teacher issue but otherwise disagreed, expressing
the view “that the District Court should be directed . . .
also to set up procedures for periodically evaluating the
effectiveness of the [Board’s] ‘freedom of choice’ [plan]
in the elimination of other features of a segregated school
system.” 382 F. 2d, at 330. We granted certiorari,
389 U. S. 1003.

The pattern of separate “white” and “Negro” schools
in the New Kent County school system established under
compulsion of state laws is precisely the pattern of segre-
gation to which Brown I and Brown II were particularly
addressed, and which Brown I declared unconstitution-
ally denied Negro school children equal protection of the

3 This case was decided per curiam on the basis of the opinion in
Bowman v. County School Board of Charles City County, 382 F.
2d 326, decided the same day. Certiorari has not been sought for
the Bowman case itself.
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laws. Racial identification of the system’s schaols was
complete, extending not just to the composition of stu-
dent bodies at the two.schools but to every facet of school
operations—faculty, staff, transportation, extracurricular
activities and facilities. In short, the State, acting
through the local school board and school officials, orga-
nized and operated a dual system, part “white” and part
“Negro." ‘

It was such dual systems that 14 years age Brown I
held unconstitutional and a year later Brown II held
must be abolished; school boards operating such school
systems were required by Broun II “to effectuate a
transition to a racially nondiscriminatory school system.”
349 U. S, at 301. It is of course true that for the time
immediately after Brown II the concern was with making

- an initial break in a long-established pattern of excluding

Negro children from schools attended by white children.
The principal focus was on obtaining for those Negro
children courageous enough to break with tradition a
place in the “white” schools. See, e. g., Cooper v. Aaron,
358 U. S. 1. Under Brown II that immediate goal was
only the first step, however. The transition to a unitary,
nonracial system of public education was and is the
ultimate end to be brought about; it was because of the
“complexities arising from the transition to a system of
public education freed of racial discrimination” that we
provided for “all deliberate speed” in the implementation
of the principles of Brown I. 349 U. S, at 299-301.
Thus we recognized the task would necessarily involve
solution of “varied local school problems.” Id., at 299.
In referring to the “personal interest of the plaintiffs in
admission to public schools as soon as practicable on a
nondiscriminatory basis,” we also noted that “[t]o effec-
tuate this interest may call for elimination of a variety
of obstacles in making the transition . ...” Id., at 300.
Yet we emphasized that the constitutional rights of
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Negro children required school officials to bear the burden
of establishing that additional time to carry out the
ruling in an effective manner “is necessary in the public
interest and is consistent with good faith compliance at
the earliest practicable date.” Ibid. We charged the
district courts in their review of particular situations to

“consider problems related to administration, arising
from the physical condition of the school plant, the-
school transportation system, personnel, revision of
school districts and attendance areas into compact
units to achieve a system of determining admission
to the public schools on a nonracial basis, and revi-
sion of local laws and regulations which may be
necessary in solving the foregoing problems. They
will also consider the adequacy of any plans the
defendants may propose to meet these problems and
to effectuate a transition to a racially nondiserim-
inatory school system.” Id., at 300-301.

It is against this background that 13 years after
Brown II commanded the abolition of dual systems we
must measure the effectiveness of respondent School
Board’s “freedom-of-choice” plan to achieve that end.
The School Board contends that it has fully discharged
its obligation by adopting a plan by which every student,
regardless of race, may “freely” choose the school he will
attend. The Board attempts to cast the issue in its
broadest form by arguing that its “freedom-of-choice”
plan may be faulted only by reading the Fourteenth
Amendment as universally requiring “compulsory inte-
gration,” a reading it insists the wording of the Amend-
ment will not support. But that argument ignores the
thrust of Brown II. In the light of the command of
that case, what is involved here is the question whether
the Board has achieved the “rz-ially nondiscriminatory
school system” Brown II held m.ust be effectuated in order
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to remedy the established unconstitutional deficiencies of
its segregated system. In the context of the state-
imposed segregated pattern of long standing, the fact
that in 1965 the Board opened the doors of the former
“white” school to Negro children and of the “Negro”
school to white children merely begins, not ends, our
inquiry whether the Board has taken steps adequate to
abolish its dual, segregated system. Brown II was a
call for the dismantling of well-entrenched dual systems
tempered by an awareness that complex and multifaceted
problems would arise which would require time and flex-
ibility for a successful resolution. School boards such as
the respondent then operating state-compelled dual sys-
tems were nevertheless clearly charged with the affirma-
tive duty to take whatever steps might be necessary to
convert to a unitary system in which racial diserimina-
tion would be eliminated root and branch. See Cooper
v. Aaron, supra, at 7; Bradley v. School Board, 382 U. S.
103; cf. Watson v. City of Memphis, 373 U. S. 523. The
constitutional rights of Negro school children articulated
in Brown I permit no less than this; and it was to this
end that Brown II ecommanded school boards to bend
their cfforts.*

In determining whether respondent School Board met
that command by adopting its “freedom-of-choice” plan,
it is relevant that this first step did not come until some
11 years after Brown I was decided and 10 years after
Brown II directed the making of a “prompt and reason-

+“We bear in mind that the court has not merely the power but
the .duty to render a decree which will so far as possible eliminate
the discriminatory effects of the past as well as bar like discrimina-
tions in the future.” Louisiana v. United States, 330 U. S. 145,
154. Compare the remcuws discussed in, e. g, NLRB v. Newport
News Shipbuilding & Dry Dock Co., 308 U. 8. 241; United States v.
Crescent Ameusement Co., 323 U. S. 173; United States v. Standard
0il Co., 221 U. S. 1. See also Griffin v. County School Board, 377
U. 8. 218, 232-234.
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able start.” This deliberate perpetuation of the uncon-
stitutional dual system can only have compounded
the harm of such a system. Such delays are no longer
tolerable, for “the governing constitutional principles no
longer bear the imprint of newly enunciated doetrine.”
Watson v. City of Memphas, supra, at 529; see Bradley v.
School Board, supra; Rogers v. Paul, 382 U. S. 198.
Moreover, a plan that at this late date fails to provide
meaningful assurance of prompt and effective disestab-
lishment of a dual system is also intolerable. “The time
for mere ‘deliberate speed’ has run out,” Griffin v. County
School Board, 377 U. S. 218, 234; “the context in which
we must interpret and apply this language [of Brown II)
to plans for desegregation has been significantly altered.”
Goss v. Board of Education, 373 U. S. 683, 689. See
Calhoun v. Latimer, 377 U. S. 263. The burden on a
school board today is to come forward with a plan that
promises realistically to work, and promises realistically
to work now.

The obligation of the district courts, as it always has
been, is to assess the effectiveness of a proposed plan in
achieving desegregation. There is no universal answer
to complex problems of desegregation; there is obviously
no one plan that will do the job in every case. The
matter must be assessed in light of the circumstances
present and the options available in each instance. It
is incumbent upon the school board to establish that its
proposed plan promises meaningful and immediate
progress toward disestablishing state-imposed segregation.
It is incumbent upon the distriet court to weigh that
claim in light of the facts at hand and in light of any
alternatives which may be shown as feasible and more
promising in their effectiveness. Where the court finds
the board to be acting in good faith and the proposed
plan to have real prospects for dismantling the state-
imposed dual system “at the earliest practicable date,”
then the plan may be said to provide effective relief. Of
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course, where other, more promising courses of action are
open to the board, that may indicate a lack of good faith;
and at the least it places a heavy burden upon the board
to explain its preference for an apparently less effective
method. Moreover, whatever plan is adopted will re-
quire evaluation in practice, and the court should retain
jurisdiction uatil it is clear that state-imposed segregation
has been completely removed. See No. 805, Raney v.
Board of Education, post, at p. 5.

We do not hold that “freedom of choice” can have no
place in such a plan. We do not hold that a “freedom-
of-choice” plan might of itself be unconstitutional, al-
though that argument has been urged upon us. Rather,
all we decide today is that in desegregating a dual system
a plan utilizing “freedom of choice” is not an end in itself.
As Judge Sobeloff has put it,

“‘Freedom of choice’ is not a sacred talisman;
it is only a means to a constitutionally required
end—the abolition of the system of segregation and
its effects. If the means prove effective, it is ac-
ceptable, but if it fails to undo se wregation, other
means must be used to achieve this end. The school
officials have the continuing duty to take whatever
action may be necessary to create a ‘unitary, non-
racial system.”” Bowman v. County School Board,
382 F. 2d 326, 333 (C. A. 4th Cir. 1967) (concurring
opinion). Accord, Kemp v. Beasley, 389 F. 2d 178
(C. A. 8th Cir. 1968); United States v. Jefferson
County Board of Education, supra. -

Although the general experience under “freedom of
choice” to date has been such as to indicate its ineffective-

ness as a tool of desegregation,® there may well be in-

The views of the United States Commission on Civil Rights,
which we neither adopt nor refuse to adopt, are as follows:

“Freedom of choice plans, which have tended to perpetuate racially
identifiable schools in the Southern and border States, require
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stances in which it can serve as an effective device.
Where it offers real promise of aiding a desegregation
program to effectuate conversion of a state-imposed dual
system to a unitary, nonracial system there might be no
objection to allowing such a device to prove itself in
operation. On the other hand, if there are reasonably
available other ways, such for illustration as zoning,
promising speedier and more effective conversion to a

affirmative action by both Negro and white parents and pupils
before such disestablishment can be achieved. There are a number
of factors which have prevented such affirmative action by substan-
tial numbers of parents and pupils of both races:

“(a) Fear of retaliation and hostility from the white community
continue to deter many Negro families from choosing formerly all-
white schools;

“(b) During the past school year [1966-19673, as in the previous
year, in some areas of the South, Negro families with children attend-
ing previously all-white schools under free choice plans were targets
of violence, threats of violence and economic reprisals by white
persons and Negro children were subjected to harassment by white
classmates notwithstanding conscientious efforts by many teachers
and principals to prevent such misconduct;

“(c) During the past school year, in some areas of the South
public officials improperly influenced Negro families to keep their
children in Negro schools and excluded Negro children attending
formerly all-white schools from official functions;

“(d) Poverty deters many Negro families in the South from
choosing formerly all-white schools. Some Negro parents are em-
barrassed to permit their children to attend such schools without
suitable clothing. In some districts special fees are assessed for
courses which are available only in the white schools;

“(e) Improvements in facilities and equipment . . . have been
instituted in all-Negro schools in some school districte in & manner
that tends to discourage Negroes from selecting white schools.”
Southern School Desegregation, 1966-1967, at 88 (1967). See id.,
at 45-69; Survey of School Desegregation in the Southern and
Border States 1965-1966, at 30-44, 51-52 (U. S. Comm’n on Civil
Rights 1966).
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unitary, nonracial school system, “freedom of choice”
must be held unacceptable.

The New Kent School Board’s “freedom-of-choice”
plan cannot be accepted as a sufficient step to “effectuate
a transition” to a unitary system. In three years of oper-
ation not a single white child has chosen to attend Wat-
kins school and although 115 Negro children enrolled
in New Kent school in 1967 (up from 35 in 1965 and 111
in 1966) 85% of the Negro children in the system still
attend the all-Negro Watkins school. In other words,
the school system remains a dual system. Rather than
further the dismantling of the dual system, the plan has
operated simply to burden children and their parents
with a responsibility which Brown IT placed squarely on
the School Board. The Board must be required to for-
mulate a new plan and, in light of other courses which
appear open to the Board, such as zoning,® fashion steps

¢“In view of the situation found in New Kent County, where
there is no residential segregation, the elimination of the dual school
system and the establishment of a ‘unitary, non-racial system’ could
be readily achieved with a minimum of administrative difficulty by
means of geographic zoning—simply by assigning students living
in the eastern half of the county to the New Kent School and those
living in the western half of the county to the Watkins School.
Although a geographical formula is not universally appropriate, it
is evident that here the Board, by separately busing Negro children
across the entire county to the ‘Negro’ school, and the white children
to the ‘white’ school, is deliberately maintaining a segregated system
which would vanish with non-racial geographic zoning. The con-
ditions in this county present a classical case for this expedient,”
Bowman v. County School Board, supra, n. 3, at 332 (concurring
opinion).
Petitioners have also suggested that the Board could consolidate
the two schools, one site (e. g., Watkins) serving grades 1~7 and
the other (e. g., New Kent) serving grades 8-12, this being the
grade division respondent makes between elementary and secondary
levels. Petitioners contend this would result in a more efficient
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which promise realistically to convert promptly to a
system without a “white” school and a “Negro” school,
but just schools. .

The judgment of the Court of Appeals is vacated inso-
far as it affirmed the District Court and the case is
remanded to the District Court for further proceedings
consistent with this opinion, :

It is so ordered.

system by eliminating costly duplication in this relatively sinall dis-

trict while at the same time achieving immediate dismantling of the
dual system.

These are two suggestions the District Court should take into
account upon remand, along with any other proposed alternatives
and in light of considerations respecting other aspects of the school
system such as the matter of faculty and staff desegregation
remanded to the court by the Court of Appeals.
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SUPREME COURT OF THE UNITED STATES

Syllabus

SWANN Er aL. v. CHARLOTTE-MECKLENBURG
BOARD OF EDUCATION ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 281. Argued October 12, 1970—Decided April 20, 1971*

The Charlotte-Mecklenburg school system, which includes the city of
Charlotte, North Carolina, had more than 84,000 students in 107
schools in the 1968-1969 school year. Approximately 29%
(24,000) of the pupils were Negro, about 14,000 of whom attended
21 schools that were at least 999 Negro. This resulted from
a desegregation plan approw:d by the District Court in 19€5, at
the commencement of this ;itigation. In 1968 petitioner Swann
moved for further relief based on Green v. County School Board,
391 UJ. S. 430, which required school boards to “come forward with
o plan that promises realistically to work . . . now ... until it
is clear that state-imposed segregation has been completely re-
moved.” The District Court ordered the school board in April
1969 to provide a plan for faculty and student desegregation.
Finding the board’s submission unsatisfactory, the District Court
appointed an expert to submit a desegregation plan. In February
1970, the expert and the board presented - ans, and the court
adopted the board’s plan, as modified, for the junior and senior
high schools, and the expert’s proposed plan for the elementary
schools. The Court of Appeals affirmed the District Court’s
order as to faculty desegregation and the secondary school plans,
but vacated the order respecting elementary schools, fearing that
the provisions for pairing and grouping of elementary schools
would unreasonabl burden the pupils and the board. The case
was remanded to the District Court for reconsideration and sub-
mission of further plans. This Court granted certiorari and di-

#Together with No. 349, Charlotte-Mecklenburg Board of Educa-
tion et al. v. Swann et al., also on certiorari to the same court.

1
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rected reinstatement of the District Court’s order pending further
proceedings in that court. On remand the District Court received
two new plans, and ordered the board to adopt a plan, or the
expert’s plan would remain in effect. After the board “acquiesced”
in the expert’s plan, the District Court directed that it remain in
effect. Held:

1. Today’s objective is to eliminate from the public schools all
vestiges of state-imposed segregation that was held violative of
equal protection guarantees by Brown v. Board of Education, 347
U. 8. 483, in 1954. p. 10-11.

2. In default by the school authorities of their affirmative obli-
gation to proffer acceptable remedies, the district courts have
broad power to fashion remedies that will assure unitary school
systems. Pp. 11-12.

3. Title IV of the Civil Rights Act of 1964 does not restrict or
withdraw from the federal courts their historic equitable remedial
powers. The proviso in 42 U. S. C. § 2000c-6 was designed simply
to foreclose any interpretation of the Act as expanding the existing
powers of the federal courts to enforce the Equal Protection Clause.
Pp. 12-13.

4. Policy and practice with regard to faculty, staff, transporta-
tion, extracurricular activities, and facilities are among the most
important indicia of a segregated system, and the first remedial
responsibility of school authorities is to eliminate invidious racial
distinetions in those respects. Normal administrative practice
should then produce schools of like quality, facilities, and staffs.
P. 14.

5. The Constitution does not prohibit district courts from using
their equity power to order assignment of teachers to achieve a
particular degree of faculty desegregation. United States v. Mont-
gomery County Board of Education, 395 U. S. 225, was properly
followed by the lower courts in this case. Pp. 14-16.

6. In devising remedies to eliminate legally imposed segregation,
local authorities and district courts must see to it that future
school construction and abandonment are not used and do not
serve to perpetuate or re-establish a dual system. Pp. 16-17.

7. Four problem areas exist on the issue of student assignment:

(1) Racial quotas. The constitutional command to desegre-
gate schools does not mean that every school in the community
must always reflect the racial composition of the system as a
whole; here the District Court’s very limited use of the racial
ratio—not as an inflexible requirement, but as a starting point
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in shaping a remedy—was within its equitable discretion. Pp.
18-21.

(2) One-race schools. While the existence of a small number
of one-race, or virtually one-race, schools does not in itself denote :
a system that still practices segregation by law, the court should
serutinize such schools and require the school authorities to satisfy
the court that the racial composition does not result from present
or past discriminatory action on their part. Pp. 21-22.

An optional majority-to-minority transfer provision has long <
been recognized as a useful part of a descgregation plan, and to
be cffective such arrangement must provide the transferring stx- ] 4
dent free transportation and available space in the school to which ‘
he desires to move. P.22.

(3) Attendance zones. The remedial altering of attendance
zones is hot, as an interim corrective measure, beyond the remedial
powers of a district court. A student assignment plan is not
acceptable merely because it appears to be neutral, for such a
plan may fail to counteract the continuing effects of past school
segregation. The pairing and grouping of noncontiguous zones is
a periissible tool; judicial steps going beyond contiguous zones
should be examined in light of the objectives to be sought. No
rigid rules can be laid down to govern conditions in different
localities. Pp. 23-25.

(4) Transportation. The District Court’s conciusion that
assignment of children to the school nearest their home serving
their grade would not effectively dismantle the dual school system
is supported by the record, and the remedial technique of requiring
bus transportation as a tool of school descgregation was within
that court’s power to provide equitable relief. An objection to
transportation of students may have validity when the tine or
distance of travel is so great as to risk cither the health of the
children or significantly impinge on the educational process; limits
on travel time will vary with many factors, but probably with
none more than the age of the students. Pp. 25-27.

8. Neither school authorities nor district courts are constitu-
tionally required to make year-by-year adjustments of the racial
composition of student bodies once a unitary system has been
achieved. Pp. 27-28.

431 F. 2d 138, affirmed as to those parts in which it affirmed the
District Court’s judgment. The District Court’s order of Au-
guss 7, 1970, is also affirmed.

Buncer, C. J., delivered the opinion for a unanimd s Court.

PAFullToxt Provided by ERIC
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SUPREME COURT OF THE UNITED STATES

Nos. 281 anp 349.—OctoBer TeErM, 1970

James E. Swann et al.,
Petitioners,
281 v
Charlotte-Mecklenburg
Board of Education |0y, Writs of Certiorari to the
et al. United States Court of Ap-
Charlotte-Mecklenburg peals for the Fourth Circuit.

Board of Education
et al., Petitioners,
349 v
James E. Swann et al.

[April 20, 1971]

Mg. Cuier JusticE BURGER delivered the opinion of
the Court.

We granted certiorari in this case to review important
issues as to the duties of school authorities and the scope
of powers of federal courts under this Court’s mandates
to eliminate racially separate public schools established
and maintained by state action. Brown v. Board of
Education, 347 U. S. 483 (1954).

This case and those argued with it * arose in states hav-
ing a long history of maintaining two sets of schoolsin a
single school system deliberately operated to carry out a

3 McDaniel v. Barresi, No. 420; Davis v. Board of School Com-
misstoners of Mobile County, No. 436; Moore v. Charlotte-Mecklen-
burg Board of Education, No. 444; Nerth Carolina State Board of
Education v. Swann, No. 498. For purposes of this opinion the
cross-petitions in Nos. 281 and 349 are treated as a single case and
will be referred to as “this case.”
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governmental poliey to separate pupils in schools solely
on the basis of race. That was what Brown v. Board of
Education was all about. These cases present us with
the problem of defining in nore precise terms than here-
tofore the scope of the duty of school authorities and
district courts in implementing Brow:. I and the man-
date to eliminate dual systems and establish unitary
systems at once. Meanwhile district courts and courts
of appeals have struggled in hundreds of cases with a
multitude and variety of problems under this Court’s
general directive. Understandably, in an area of evolv-
ing remedics, those courts had to improvise and experi-
ment without detailed or specific guidelines. This Court,
in Brown I, appropriately dealt with the large consti-
tutional principles; other federal courts had to grapple
with the flinty, intractable realities of day-to-day imple-
mentation of those constitutional commands. Their
efforts, of necessity, embraced a process of “trial and
error,” and our effort to formulate guidelines must take
into account their experience,

I

The Charlotte-Mecklenburg school system, the 43d
largest in the Nation, encompasses the city of Charlotte
and surrounding Mecklenburg County, North Carolina.
The area is large—550 square miles—spanning roughly
22 miles east-west and 36 iles north-south. During the
1968-1969 school year the systemn served nore than 84,000
pupils in 107 schools. Approximately 71% of the
bupils were found to be white and 20% Negro, As of
June 1yG5 there were approximately 24,000 Negro stu-
dents in the system, of whom 21,000 attended schools
within the city of Charlotte. Two-thirds of those
21,000-—-approximately 14,000 Negro students—attended

21 schools which were either totally Negro or more than
99% Negro.
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This situation came about under a desegregation plan
approved by the District Court at the commencement
of the present litigation in 1965, 243 F. Supp. 567
(WDNC), aff’'d, 359 F. 2d 29 (CA4 1966), based upon
geographic zoning with a free transfer provision. The
present proceedings were initiated in September 1968 by
Petitioner Swann’s motion for further relief based on
Green v. County School Board, 391 U. S. 430 ( 1968), and
its companion cases.> All parties now agree that in 1969
the system fell short of achieving the unitary school
system that those cases require. .

The District Court held numerous hearings and re-
ceived voluminous evidence In addition to finding cer-
tain actions of the school board to be discriminatory,
the court also found that residential patterns in the city
and county resulted in part from federal, state, and local
government action other than school board decisions.
School board action based on the ‘e patterns, for example,
by locating scheols in Negro residential areas and fixing
the size of the schools to accommodate the needs of im-
mediate neighborhoods, resulted in segregated education.
These findings were subsequently accepted by the Court
of Appeals.

In April 1969 the District Court ordered the school
board to come forward with a plan for both faculty and
student desegregation. Proposed plans were accepted
by the court in June and August 1969 on an interim basis
only, and the board was ordered to file a third plan by
November 1969. In November the board moved for an
extension of time until February 1970, but when that
was denied the board submitted a partially completed
plan. In December 1969 the District Court held that
the board’s submission was unacceptable and appointed
an expert in education administration, Dr. John Finger,

?Raney v. Board of Education, 391 U. S. 443 (1968), and
Monroe v. Board of Commissioners, 391 U. S. 450 (1968).
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to prepare a desegregation plan. Thereafter in Feb-
ruary 1970, the Distriet Court was presented with two
alternative pupil assignment plans—the finalized “board
plan” and the “Finger plan.”

The Board Plan. As finally submitted, the school
board plan closed seven schools and reassigned their
pupils. It restructured school attendance zones to
achieve greater racial balance but maintained existing
grade structures and rejected techniques such as pairing
and clustering as part of a desegregation effort. The
plan created a single athletic league, eliminated the pre-
viously racial basis of the school bus system, provided
racially mixed faculties and administrative staffs, and
modified its free transfer plan into an optional majority-
to-minority transfer system.

The board plan proposed substantial assignment of
Negroes to nine of the system’s 10 high schools, produe-
ing 17% to 36% Negro population in each. The pro-
jected Negro attendance at the 10th school, Independence,
was 2%. The proposed attendance zones for the high
schools were typically shaped like wedges of a pie, extend-
ing outward from the center of the city to the suburban
and rural areas of the county in order to afford residents
of the center city aren access to outlying schools.

As for junior high schools, the board plan rezoned the
21 school areas so that in 20 the Negro attendance would
range from 0% to 38%. The other school, located in
the heart of the Negro residential area, was left with an
enrollment of 90% Negro.

The board plan with respect to elementary schools re-
lied entirely upon gerrymandering of geographic zones.
More than half of the Negro elementary pupils were left
in nine schools that were 86% to 100% Negro; approxi-
mately half of the white elementary pupils were as-
signed to schools 86% to 100% white.

The Finger Plan. The plan submitted by the court-
appointed expert, Dr. Finger, adopted the school board
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zoning plan for senior high schools with one modification:
it required that an additional 300 Negro students be
transported from the Negro residential area of the city
to the nearly all-white Independence High School.

The Finger plan for the junior high schools employed
much of the rezoning plan of the board, combined with
the creation of nine “satellite” zones® Under the satel-
lite plan, inner-city Negro students were assigned by at-
tendance zones to nine outlying predominately white
junior high schools, thereby substantially desegregating
every junior high school in the system.

The Finger plan departed from the board plan chiefly
in its handiing of the system’s 76 elementary schools.
Rather than relying solely upon geographic zoning, Dr.
Finger proposed use of zoning, pairing, and grouping
techniques, with the result that student bodies through-
out the system would range from 9% to 38% Negro.*

The Distriet Court described the plan thus:

“Like the Board plan, the Finger plan does as much
by rezoning school attendance lines as can reasonably
be accomplished. However, unlike the board plan,
it does not stop there. It goes further and desegre-
gates all the rest of the elementary schools by the
technique of grouping two or three outlying schools

3 A “satellite zone” is an area which is not contiguous with the
main attendance zone surrounding the school.
4 In its opinion and order of December 1, 1969, later incorporated

in the order appointing Dr, Finger as consultant, the District Court
stated:

“Fixed ratios of pupils in particular schools will not be set.
If the board in one of its three tries had presented a plan for
desegregation, the court would have sought ways to approve varia-
tions in pupil ratios. In default of such a plan from the school
board, the court will start with the thought . . . that efforts should
be made to reach a 71-29 ratio in the various schools so that there
will be no basis for contending that one school is racially different

from the others, but to understand that variations from that norm
may be unavoidable.”
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with one black inner city school; by transporting
black students from grades one through four to the
outlying white schools; and by transporting white
students from the fifth and sixth grades from the
outlying white schools to the inner city black school.”

Under the Finger plan, nine inner-city Negro schools
were grouped in this manner with 24 suburban white
schools.

On February 5, 1970, the Distriet Court adopted the
board plan, as modified by Dr. Finger, for the junior and
senior high schools. The court rejected the board ele-
mentary school plan and adopted the Finger plan as
presented. Implementation was paitially stayed by the
Court of Appeals for the Fourth Circuit on March 5, and
this Court declined to disturb the Fourth Circuit’s order,
397 U. S. 978 (1970).

On appeal the Court of Appesls affirmed the District
Court’s order as to faculty desegregation and the second-
ary school plans, but vacated the order respecting ele-
mentary schools. While agreeing that the District Court
properly disapproved the board plan concerning these
schools, the Court of Appeals feared that the pairing and
grouping of elementary schools would place an unrea-
sonable burden on the board and the system’s pupils.
The case was remanded to the District Court for recon-
sideration and submission of further plans. This Court
granted certiorari, 399 U. S. 926, and directed reinstate-
ment of the District Court’s order pending further pro-
ceedings in that court.

On remand the Distriet Court received two new plans
for the elementary schools: a plan prepared by the
United States Department of Health, Education, and
Welfare (the HEW plan) based on contiguous grouping
and zoning of schools, and a plan prepared by four mem-
bers of the nine-member school board (the minority plan)
achieving substantially the same results as the Finger
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plan but apparently with slightly less transportation. A
majority of the school board declined to amend its pro-
posal. After a lengthy evidentiary hearing the District
Court concluded that its own plan (the Finger plan), the
minority plan, and an earlier draft of the Finger plan
were all reasonable and acceptable. It directed the board
to adopt one of the three or in the alternative to come
forward with a new, equally effective plan of its own;
the court ordered that the Finger plan would remain in
effect in the event the school board declined to adopt a
new plan. On August 7, the board indicated it would
“acquiesce” in the Finger plan, reiterating its view that
the plan was unreasonable. The Distriet Court, by order
dated August 7, 1970, directed that the Finger plan re-
main in effect.
II

Nearly 17 years ago this Court held, in explicit terms,
that state-imposed segregation by race in publie schools
denies equal protection of the laws. At no time has the
Court deviated in the slightest degree from that holding
or its constitutional underpinnings. None of the parties
before us challenges the Court’s decision of May 17, 1954,
that ‘

“in the field of public education the doctrine of
‘separate but equal’ has no place. Separate educa-
tional facilities are inherently unequal. Therefore,
we hold that the plaintiffs and others similarly situ-
ated . . . are, by reason of the segregation com-
plained of, deprived of the equal protection of the
laws guaranteed by the Fourteenth Amendment. . . .

“Because these are class actions, because of the
wide applicability of this decision, and because of
the great variety of local conditions, the formulation
of decrees in these cases presents problems of con-
siderable complexity.” Brown v. Board of Educa-
tion, supra, at 495.
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None of the parties before us questions the Court’s
1955 holding in Brown II, that

“[s]chool authorites have the primary responsibility
for elucidating, assessing, and solving these prob-
lems; courts will have to consider whether the action
of school authorities constitutes good faith imple-
mentation of the governing ccnstitutional principles.
Because of their proximity to local conditions and
the possible need for further hearings, the courts
which originally heard these cases can best perform
this judicial appraisal. Accordingly, we believe it
appropriate to remand the cases to those courts.

“In fashioning and effectuating the decrees, the
courts will be guided by equitable principles. Tra-
ditionallv, equity has been characterized by a prac-
tical flexibilty in shaping its remedies and by a
facility for adjusting and reconciling public and
private needs. These cases call for the exercise of
these traditional attributes of equity power. At
stake is the personal interest of the plaintiffs in ad-
mission to public schools as soon as practicable on a
nondiseriminatory basis. To effectuate this inter-
est may call for elimination of a variety of obstacles
in making the transition to school systems operated
in accordance with the constitutional principles set
forth in our May 17, 1954, decision. Courts of
equity may properly take into account the public
interest in the elimination of such obstacies in a
systematic and effective manner. But it should go
without saying that the vitality of these constitu-
tional principles cannot be allowed to yield simply
because of disagreement with them.” Brown v.
Board of Education, 349 U. S. 294, 299-300 (1955).

Over the 15 years since Brown II, many difficulties
were encountered in implementation of the basic con-
stitutional requirement that the State not discriminate
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between public school children on the basis of their race.
Nothing in our national experience prior to 1955 prepared
anyone for dealing with changes and adjustments of the
magnitude and complexity encountered since then. De-
liberate resistance of some to the Court’s mandates has
impeded the good-faith efforts of others to bring school
systems into compliance. The detail and nature of these
dilatory tactics have been noted frequently by this Court
and other courts.

By the time the Court considered Green v. County
School Board, 391 U. S. 430, in 1968, very little prog-
ress had been made in many areas where dual school
systems had historically been maintained by operation
of state laws. In Green, the Court was confronted
with a record of a freedom-of-choice program that the
District Court had found to operate in fact to pre-
serve a dual system more than a decade after Brown II.
While acknowledging that a freedom-of-choice concept
could be a valid remedial measure in some circumstances,
its failure to be effective in Green required that

“The burden on a school board today is to come for-
ward with a plan that promises realistically to
work . .. now ... until it is clear that state-imposed

segregation has been completely removed.” Green,
at 439.

This was plain language, yet the 1969 Term of Court
brought fresh evidence of the dilatory tactics of many
school authorities. Alerander v. Holmes County Board
of Education, 396 U. 8. 19, restated the basic obligation
asserted in Griffin v. School Board, 377 U. 8. 218, 234
(1964), and Green, supra, that the remedy must be im-
plemented forthwith.

The problems encountered by the district courts and
courts of appeals make plain that we should now try to
amplify guidelines, however incomplete and imnperfect,
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for the assistance of school authorities and courts.> The
failure of Jocal authorities to meet their constitutional
obligations aggravated the massive problem of convert-
ing from the state-enforced diserimination of racially
separate school systems. This process has been rendered
more difficult by changes since 1954 in the structure and
patterns of communities, the growth of student popula-
tion,” movement ‘of families, and other changes, some
of which had marked impact on school planning, some-
times neutralizing or negating remedial action before it
was fully implemented. Rural areas accustomed for
half a century to the consolidated school systems imple-
mented by bus transportation could make adjustments
more readily than metropolitan areas with dense and
shifting population, numerous scheols, congested and
complex traffic patterns. '
III

The objective today remains to eliminate from the
public schools all vestiges of state-imposed segregation.
Segregation was the evil struck down by Brown I as
contrary to the equal protection guarantees of the Con-
stitution. That was the violation sought to be corrected
by the remedial measures of Brown II. That was the
basis for the holding in Green that school authorities
are “clearly charged with the affirmative duty to take
whatever steps might be necessary to convert to a unitary
system in which racial discrimination would be eliminated
root and branch.” 391 U. S, at 437-438.

The necessity for this is suggested by the situation in the Fifth
Circuit where 166 appeals in sehool desegregation cases were heard
between December 2, 1969, and September 24, 1970.

° Elementary publie sehool population (grades 1-6) grew from
17447000 in 1954 to 23,103,000 in 1969; secondary school popula-
tion grew from 11,183,000 in 1954 to 20,775,000 in 1969. Digest of
Educational Statistics, 1964 ed. 1, 6, Office of Education Publication
# 10024-64; Digest of Educational Statistics, 1970 ed. Table 28,
Office of Education Publication # 10024-70.




155

SWANN v. BOARD OF EDUCATION 11

If school authorities fail in their affirmative obligations
under these holdings, judicial authority may be invoked.
Once a right and a violation have been shown, the scope
of a district court’s equitable powers to remedy past
wrongs is broad, for breadth and flexibility are inherent
in equitable remedies. :

“The essence of equity jurisdiction has been the
power of the Chancellor to do equity and to mould
each decree to the necessities of the purticular case.
Flexibility rather than rigidity has distinguished it.
The qualities of mercy and practicality have made
equity the instrument for nice adjustment and recon-
ciliation between the public interest and private
needs as well as between competing private claims.”
Hecht Co. v. Bowles, 321 U. S. 329-330 (1944),
cited in Brown II, supra, at 300.

This allocation of responsibility once made, the Court
attempted from time to time to provide some guidelines
for the exercise of the district judge’s discretion and
for the reviewing function of the courts of appeals. How-
ever, a school desegregation case does not differ funda-
mentally from other cases involving the framing of
equitable remedies to repair the denial of a constitutional
right. The task is to correct, by a balaneing of the in-
dividual and collective interests, the condition that of-
fends the Constitution.

In seeking to define even in broad and general terms
how far this remedial power extends it is important to
re nember that judicial powers may be exercised only on
the basis of a constitutional violation. Remedial judi-
cial authority does not put judges automatically in the
shoes of school authorities whose powers are plenary.
Judicial authority enters only when Jlocal authority
defaults.
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School authorities are traditionally charged with broad
power to formulate and implement educational policy
and might well conclude, for example, that in order
to prepare students to live in a pluralistic society
each school should have a prescribed ratio of Negro to-
white students reflecting the proportion for the district
as a whole. To do this as an educational policy is within
the broad discretionary powers of school authorities; ab-
sent a finding of a constitutional violation, however, that
would not be within the authority of a federal court.
As with any equity case, the nature of the violation de-
termines the scope of the remedy. In default by the
school authorities of their obligation to proffer acceptable
remedies, a district court has broad power to fashion a
remedy that will assure a unitary school system.

The school authorities argue that the equity powers of
federal district courts have been limited by Title IV of
the Civil Rights Act of 1964, 42 U. S. C. §2000c. The
language and the history of Title IV shows that it was
not enacted to limit but to define the role of the Federal
Government in the implementation of the Brown I de-
cision. It authorizes the Commissioner of Education to
provide technical assistance to local boards in the prepara-
tion of desegregation plans, to arrange “training insti-
tutes” for school personnel involved in desegregation
efforts, and to make grants directly to schools to ease the
transition to unitary systems. It also authorizes the
Attorney General, in specified circumstances, to initiate
federal desegregation suits. Section 2000c (b) defines
“desegregation” as it is used in Title IV:

“ ‘Desegregation’ means the assignment of students
to public schools and within such schools without
regard to their race, color, religion, or national origin,
but ‘desegregation’ shall not mean the assignment of
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students to public schools in order to overcome racial
imbalance.”

Section 2000c-6, authorizing the Attorney General to in-
stitute federal suits, contains the fellowing proviso:

“nothing herein shall empower any official or court
of the United States to izssue any order seeking to
achieve a racial balance in any school by requiring
the transportation of pupils or students from one
school to another or one school district to another
in order to achieve such racial balance, or otherwise
enlarge the existing power of the court to insure
compliance with constitutional standards.”

On their face, the sections quoted purport oniy to in-
sure that the provisions of Title IV of the Civil Rights
Act of 1964 will not be read as granting new powers. The
proviso in § 2000c-6 is in terms designed to foreclose any
interpretation of the Act as expanding the ezisting powers
of federal courts to enforce the Equal Protection Clause.
There is no suggestion of an intenticr to restrict those
powers or withdraw from courts their historic equitable
remedial powers. The legislative history of Title IV
indicates that Congress was concerned that the Act
might be read as creating a right of action under the
Fourteenth Amendment in the situation of so-called “de
facto segregation,” where racial imbalance exists in the
schools but with no showing that this was brought about
by discriminatory action of state authorities. In short,
there is nothing in the Act which provides us material
assistance in answering the question of remedy for state-
imposed segregation in violation of Brown I. The basis
of our decision must be the prohibition of the Fourteenth
Amendment that no State shall “deny to any person
within its jurisdiction the equal protection of the laws.”

71-526 0-72 - 1}
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IV

We turn now to the problem of defining with more
particularity the responsibilities of school authorities in
desegregating a state-enforced dual school system in ligl::
of the Equal Protection Clause. Although the several
related cases before us are primarily concerned with prob-
lems of student assignment, it may be helpful to begin
with a brief discussion of other aspezts of the process.

In Green, we pointed out that existing policy and prac-
tice with regard to faculty, staff, transportation, extra-
curricular activities, and facilities were anong the most
important indicia of a segregated systenr. 391 U. S, at
435. Independent of student assignment, where it is
possivle to identify a “white school” or a “Negro school”
simply by reference to the racial composition of teachers
and staff, the quality of school buildings and equipment,
or the organization of sports activities, a prima facie case
of violation of substantive constitutional rights under
the Equal Protection Clause is shown.

When a system has been dual in these respects, the
first remedial responsibility of school authorities is to
eliminate invidious racial distinctions. With respect to
such matters as transportation, supporting personnel, and
extracurricular activities, no more than this may be nec-
essary. Similar corrective action must be taken with
regard to the maintenance of buildings and the distribu-
tion of equipment. In these areas, normal administra-
tive practice should produce schools of like quality,
facilities, and staffs. Something more must be said,
however, as to faculty assignment and new school
construction.

In the companion Davis case, the Mobile school board
has argued that the Constitution requires that teachers
be assigned on a “color blind” basis. It also argues that
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the Constitution prohibits district courts from using their
equity power to order assignment of teachers to achieve
& particular degree of faculty desegregation. We reject
that contention.

In United States v. Montgomery County Board of
Education, 395 U. S. 225 (1969), the District Court set
as a goal a plan of faculty assignment in each school with
a ratio of white to Negro faculty members substantially
the same throughout the system. This order was predi-
cated on the District Court findin ; that

“The evidence does not reflect any real administra-

tive problems involved in immediately desegregating

the substitute teachers, the student teachers, the
night school faculties, and in the evolvement of a
really legally adequate program for the substantisl
desegregation of the facuities of all schools in the
system commencing with the school year 1968-69.”
Quoted at 395 U. S., at 232.

The District Court in Montgomery then proceeded to
set an initial ratio for the whole system of at least two
Negro teachers out of each 12 in any given school. The
Court of Appeals modified the order by eliminating what
it regarded as “fixed mathematical ratios” of faculty and
substituted an initial requirement of “substantially or
approximately” a five-to-one ratio. With respeet to the
future, the Court of Appeals held that the numerical
ratio should be eliminated and that compliance should
not be tested solely by the achievement of specified pro-
portions. Id., at 234.

We reversed the Court of Appeals and restored the
District Court’s order in its entirety, holding that the
order of the District Judge

“was adopted in the spirit of this Court’s opinion in
Green . . . in ths} nis plan ‘promises realistically to
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work, and promises realistically to work now.’ The
modifications ordered by the .panel of the Court
of Appeals, while of course not intended to do so,
would, we think, take from the order some of its
capacity to expedite, by means of specific commends,
the day when a completely unified, unitary, nondis-
criminatory school system becomes a reality instead
of % hope. . . . We also believe that under all the
circumstances of this case we follow the original plan
outlined in Brown II . . . by accepting the more
specific and expeditious order of [District] Judge
Johnson . .. .” 395 U. S, at 235-236 (emphasis
in original).

The principles of Montgomery have been properly fol-
lowed by the District Court and the Court of Appeals
in this case.

The construction of new schools and the closing of old
ones is one of the most important functions of local
school authorities and also one of the most complex.
They must decide questions of location and capacity in
light of ponulation growth, finances, land values, site
availability, through an almost endless list of factors to
be considered. The result of this will be a decision
which, when combined with one technique or another
of student assignment, will determine the racial compusi-
tion of the student body in each school in the system.
Over the long run, the consequences of the choices will

"be far reaching. Peoy;: gravitate toward school facili-

ties, just as schools are located in response to the needs
of people. The location of schools may thus influence
the patterns of residential develonment of a metropolitan
area and have important impact vn composition of inner
city neighborhoods. .
In the past, choices in this respect have been used as
a potent weapon for creating or maintaining a state-
segregated school system. In addition to the classic
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pattern of Luilding schools specifically intended for Negro
or white students, school authorities have sometimes,
since Brown, closed schools which appeared likely to
become racially mixed through changes in neighborhood
residential patterns. This was sometimes accompanied
by building new schools in the areas of white suburban
expansion farthest from Negro population centers in
order to maintain the separation of the races with a
minimum departure from the formal principles of “neigh-
borhood zoning.” Such a policy does more than simply
influence the short-run composition of the student body
of a new school. It may well promote segregated resi-

“dential patterns which, when combined with “neighbor-

hood zoning,” further lock the school system into the
mold of separation of the races. Upon a proper showing
a district court may consider this in fashioning a remedy.

In ascertaining the existence of legally imposed school
segregation, the existence of a pattern of school construc-
tion and abandonment is thus a factor of great weight.
In devising remedies where legally imposed segregation
has been established, it is the responsibility of local
authorities and district courts to see to it that future
school construction and abandonment is not used and
does not serve to perpetuate or re-establish the dual sys-
tem. When necessary, district courts should retain
jurisdiction to assure that these responsibilities are
carried out. Cf. United States v. Board of Public In-
struction, 395 F. 2d 66 (CA5 1968); Brewer v. School
Board, 397 F. 2d 37 (CA4 1968).

\4

The centrzl issue in this case is that of student assign-
ment, and there are essentially four problem areas:

(1) to what extent racial balance or racial quotas may
be used as an implement in a.remedial order to correct
a previously segregated system;
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(2) whether every all-Negro and all-white school must
be eliminated as an indispensable part of a remedial’
process of desegregation;

(3) what are the limits, if any, on the rearrangement
of school districts and attendance zones, as a remedial
measure; and )

(4) what are the limits, if any, on the use of transpor-
tation facilities to correct state-enforced racial school
segregation.

(1) Racial Balances or Racial Quotas.

The constant theme and thrust of every holding from
Brown I to date is that. state-enforced separation of races
in public schools is discrimination that violates the Equal
Protection Clause. The remedy commanded was to dis-
mantle dual school systems.

We are concerned in these cases with the elimination
of the discrimination inherent in the dual school systems,
not with myriad factors of human existence which can
cause discrimination in a multitude of ways on racial,
religious, or ethnic grounds. The target of the cases
from Brown I to the present was the duai school system.
The elimination of racial discrimination in public schools
is a large task and one that should not be retarded by
efforts to achieve broader purposes lying beyond the
jurisdiction of school authorities. One vehicle can carry
only a limited amount of baggage. It would not serve
the important objective of Brown I to seek to use school
desegregation cases for purposes beyond their scope, al-
though desegregation of schools ultimately will have
impact on other forms of discrimination. We do not
reach in this case the question whether a showing that
school segregation is a consequence of other types -of
state action, without any discriminatory action by the
school authorities, is a constitutional violation requiring
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remedial action by a school desegregation decree. This
case does not present that question and we therefore do
not decide it.

Our objective in dealing with the issues presented by
these cases is to see that school authorities exclude no
pupil of a racial minority from any school, direstly or
indirectly, on account of race; it does not and cannot
embrace all the problems of racial prejudice, even when
those problems contribute to disproportionate racial con-
centrations in some schools.

In this case it is urged that the District Court has
imposed a racial balance requirement of 71%-29% on
individus! schools. The fact that no such objective was
actually achieved—and would appear to be impossible—
tends to blunt that claim, yet in the opinion and order
of the District Court of December 1, 1969, we find that
court directing:

“that efforts should be made to reach a 71-29 ratio
in the various schools so that there will be no basis
for contending thet one school is racially different
from the others . . ., that no school [should] be
operated with an all-black or predominantly black
student body, [and] that pupils of all grades
[should] be assigned in such a way that as nearly
as practicable the various schools at various grade
levels have about the same proportion of black and
white students.”

The District Judge went on to acknowledge that varia-
tion “from that norm may be unavoidable.” This con-
tains intimations that the “norm” is a fixed mathematical
racial balance reflecting the pupil constituency of the
system. If we were to read the holding of the District
Court to require, as a matter of substantive constitu-
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tional right, any particular degree of racial balance or
mixing, that approach would be disapproved and we
would be obliged to reverse. The constitutional com-
mand to desegregate schools does not mean that every
school in.every community must always reflect the racial
composition of the school system as a whole.

As the voluminous record in this case shows,” the
predicate for the District Court’s use of the 71%-29%
ratio was twofold: first, its express finding, approved by
the Court of Appeals and not challenged here, that a
dual school system had been maintained by the school
authorities at least until 1969; second, its finding, also
approved by the Court of Appeals, that the school board
had totally defaulted i1 its acknowledged duty to come
forward with an acceptable plan of its own, notwith-
standing the patient efforts of the District Judge who, on
at least three occasions, urged the board to submit plans.®
As the statement of facts shows, these findings are abun-
dantly supported by the record. It was because of this
total failure of the school board that the District Court
was obliged to turn to other qualified. sources, and Dr.

7 It must be remembered that the District Court entered near'v
a score of orders, numerous sets of findings and for the most part
each was accompanied by a memorandum opinion. Considering
the pressure under which the court was obliged to operate we
would not expect that all inconsistencies and apparent inconsistencies
could be avoided. Our review, of course, is on the orders of Febru-
ary 5, 1970, as amended, and August 7, 1970.

3 The final board plan left 10 schools 86% to 1009 Negro and
yet categorically rejected the techniques of pairing and clustering
as part of the desegregation effort. As discussed below, the Char-
lotte board was under an obligation to exercise every reasonable
effort to remedy the violation, once it was identified, and, the
suggested techniques are permissible remedial devices. Additionally, -
as noted by the District Court and Court of Appeals, the board plan
refused to assign white students to any school unles? the student
population of that school was at least 609 white. This was an
arbitrary limitation negeting reasonable remedial steps.
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Finger was designated to assist the District Court to do
what the board should have done.

We see therefore that the use made of mathematical
ratios was no more than a starting point in the process
of shaping a remedy, rather than an inflexible require-
ment. From that starting point the District Court pro-
ceeded to frame a decree that was within its discretionary
powers, an equitable remedy for the particular eircum-
stances’ As we said in Green, a school authority’s
remedial plan or a district court’s remedial decree is to
be judged by its effectiveness. Awareness of the racial
composition of the whole school system is likely to be a
useful starting point in shaping a remedy to correct past
constitutional violations. In sum, the very limited use
made of mathemasiical ratios was within the equitable
remedial discretion of the District Court.

(2) One-Race Schools.

The record in this case reveals the familiar phenome-
non that in metropolitan areas minority groups are often
found concentrated in one part of the city. In some
circumstances certain schools may remain all or largely
of one race until new schools can be provided or neigh-
borhood patterns change. Schools all or predominately
of one race in a district of mixed population will require
close scrutiny to determine that school assignments are
not part of state-enforced segregation.

°In his August 3, 1970, memorandum holding that the District
Court plan was “reasonable” under the standard laid down by the
Fourth Circuit on appeal, the District Court explained the approach
taken as follows: :
“This court has not ruled, and does not rule that ‘racial balance’
is required under the Constitution; nor that all black schools in all
cities are unlawful; nor that all school boards must bus children or
violate the Constitution; nor that the particular order entered in
this case would be correct in other circumstances not before this
court.” (Emphasis in original.)




&

166

22 SWANN ». BOARD OF EDUCATION

In light of the above, it should be clear that the
existence of some small number of one-race, or virtually
one-race, schools within a district is not in and of itself
the mark of a system which still practices segregation
by law. The district judge or school authorities should
make every effort to achieve the greatest possible degree
of actual desegregation and will thus necessarily be con-
cerned with the elimination of one-race schools. No
per se rule can adequately embrace all the difficulties
of reconciling the competing interests involved ; but in
a system with a history of segregation the need for re-
medial criteria of sufficient specificity to assure a school
authority’s compliance with its constitutional duty war-
rants a presumption against schools that are substan-
tially disproportionate in their racial composition. Where
the school authority’s proposed plan for conversion from
a dual to a unitary system contemplates the continued
existence of some schools that are all or predominately
of one race, they have the burden of showing that such
school assignments are genuinely nondiseriminatory.
The court should scrutinize such schools, and the burden
upon the school authorities will be to satisfy the court
that their racial composition is not the result of present
or past discriminatory action on their part.

An optional majority-to-minority transfer provision
has long been recognized as a useful part of every desegre-
gation plan. Provision for optional transfer of those in
the majority racial group of a particular sehool to other
schools where they will be in the minority is an indis-
pensable remedy for those students willing to traasfer
to other schools in order to lessen the impact on them
of the state-imposed stigma of segregation. In order
to be effective, such a transfer arrangement must grant
the transferring student free transportation and space
must be made available in the school to which he desires
to move. Cf. Ellis v. Board of Public Instruction, 423
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F. 2d 203, 206 (CA5 1970). The court orders in this
and the companion Davis case now provide such an
option. .

(3) Remedial Altering of Attendance Zones.

The maps submitted in these cases graphieally demon-
strate that one of the principal tools employed by school
planners and by courts to break up the dual school sys-
tem has been a frank—and sometimes drastic—gerry-
mandering of school districts and attendance zones. An
additional step was pairing, “clustering,” or “grouping”
of schools with attendance assignments made deliberately
to accomplish the transfer of Negro students out of
formerly segregated Negro schools and transfer of white
students to formerly all-Negro schools. More often than
not, these zones are neither compact *° nor contiguous;
indeed they may be on opposite ends of the city. As
an interim corrective measure, this cannot be said to be
beyond the bre.. ' vemedial powers of a court.

Absent a constitutional violation there would be no
basis for judicially ordering assignment of students on a
racial basis. All things being equal, with no history of
discrimination, it might well be desirable to assign pupils

12 The reliance of school authorities on the reference to the “revi-
sion of . . . attendance areas into compact units,” Brown II, at 300,
is misplaced. The enumeration in that opinion of considerations to
be taken into account by district courts was patently intended to he
suggesive rather than exhaustive. The decision in Brown II to
remand the cases decided in Brown I to local courts for the framing
. of specific decrces was premised on a recognition that this Court
could not at that time foresee the particular means which would
be required to implement the constitutional principles announced.
We said in Green, supra, at 439:

“The obligation of the district courts, as it always has been, is
to assess the effectiveness of a proposed plan in achieving desegrega-
tion. There is no universal answer to complex problems of desegre-
gation; there is obviously no one plan that will do the job in every
case. The matter must be assessed in light of the circumstances
present and the options available in each instance.”
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to schools nearest their homes. But all things are not
equal in a system that has been deliberately constructed
and maintained to enforce racial segregation. The rem-
edy for such segregation may be administratively awk-
ward, inconvenient and even bizarre in some situations
and may impose burdens on some; but all awkwardness
and inconvenience cannot be avoided in the interim
period when remedial adjustments are being made to
eliminate the dual school systems.

No fixed or even substantially fixed guidelines can be
established as to how far a court can go, but it must be
recognized that there are limits. The objective is to
dismantle the dual school system. ‘“Racially neutral”
assignment plans proposed by school authorities to a
district court may be inadequate; such plans may fail to
counteract the continuing effects of past school segre-
gation resulting from diseriminatory loeation of school
sites or distortion of school size in order to achieve or
maintain an artificiai racial separation. When school
authorities present a district court with a “loaded game
board,” affirmative action in the form of remedial alter-
ing of attendance zones is proper to achieve truly non-
discriminatory assignments. In short, an assignment
plan is not acceptable simply because it appears to be
neutral. .

In this area, we must of necessity rely to a large extent,
as this Court has for more than 16 years, on the informed
judgment of the distriet courts in the first instance and
on courts of appeals.

We hold that the pairing and grouping of non-contigu-
ous school zones is a permissible tool and such action is
to be considered in light of the objectives sought. Ju-
dicial steps in shaping such zones going beyond combi-
nations of contiguous areas should be examined in light
of what is said in subdivisions (1), (2), and (3) of this
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opinion concerning the objectives to be sought. “Maps
do not tell the whole story sinee non-contiguous school
zones may be more accessible to each other in terms
of the critical travel time, because of traffic patterns and
good highways, than schools geographically closer to-
gether. Conditions in different, localities will vary so
widely that no rigid rules can be laid down to govern
all situations.

(4) Transportation of Students.

The scope of permissible transportation of students as
an implement of a remedial decree has never been defined
by this Court ard by the very nature of the problem it
cannot be defined with precision. No rigid guidelines as
to student transportation can be given for application to
the infinite variety of problems presented in thousands
of situations. Bus transportation has been an integral
part of the public education system for years, and was
perhaps the single most important factor in *he transi-
tion from the one-room schoolhouse to the consolidated
school.  Eighteen million of the nation’s public school
children, approximately 39%, were transported to their
schools by bus in 1969-1970 in all parts of the country.

The importance of bus transportation as a normal and
accepted tool of educational policy is readily discernible
in this and the companion case.®* The Charlotte school
authorities did not purnort to assign students on the basis
of geographically drawn zones until 1965 and then they

12 During 1967-1968, for example, the Mobile board used 207
buses to transport 22,094 students daily for an average round trip
of 31 miles. During 1966-1967, 7,116 students in the metropolitan
area were bussed daily. In Charlotte-Mecklenburg, the system as
a whole, without regard to desegregation plans, planned to bus
approximately 23,000 students this year, for an average daily round
trip of 15 miles. More elementary school children than high school
children were to be bussed, and four- and five-year-olds travel the
longest routes in the system.
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allowed almost unlimited transfer privileges. The Dis-
trict Court’s conclusion that assignment of children to
the school nearest their home serving their grade would
not produce an effective dismantling of the dual system
is supported by the record.

Thus the remedial techniques used in the District
Court’s order were within that court’s power to provide
equitable relief; implementation of the decree is well
within the capacity of the school authority.

The decree provided ttiat the buses used to implement
the plan would operate on direct routes. Students would
be picked up at schools near their homes and transported
to the schools they were to attend. The trips for ele-
mentary school pupils average about seven miles and
the District Court found that they would take “not over
35 minutes at the most.” ** This system compares favor-
ably with the transportation plan previously operated
in Charlotte under which each day 23,600 students on all
grade levels were transported an average of 15 miles one
way for an average trip requiring over an hour. In these
circumstances, we find no basis for holding that the local
: hool authorites may not be required to employ bus
transportation as one tool of school desegregation. De-
segregation plans cannot be limited to the walk-in school.

An objection to transportation of students may hsve
validity when the time or distance of travel is so great
as to risk either the health of the children or significantly
impinge on the educational process. District courts must
weigh the soundness of any transportation plan in light

2 The District Court found that the school system would have
to employ 138 more buses than it had previously operated. But
105 of those buses were already available and the others could
easily be obtained. Additionally, it should be noted that North
Carolina requires provision of transportation for all students who
are assigned to schools more than one and one-half miles from their
homes. N. C. Stat. § 115-186 (b).
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of what is said in subdivisions (1), (2), and (3) above.
It hardly needs stating that the limits on time of travel
will vary with many factors, but probably with none
more than the age of the students. The reconcilation of
competing values in a desegregation case is, of course, a
difficult task with many sensitive facets but fundamen-
tally no more so than remedial measures courts of equity
have traditionally employed.

A4

The Court of Appeals, searching for a term to define
the equitable remedial power of the district courts, used
the term “reasonableness.” In Green, supra, this Court
used the term “feasible” and by implication, “workable,”
“effective,” and “realistic” in the mandate to develop “a
plan that promises realistically to work, and . . . to work
now.” On the facts of this ease, we are unable to con-
clude that the order of the District Court is not reason-
able, feasible and workable. However, in seeking to
define the scope of remedial power or the limits on
remedial power of courts in an area as sensitive as we
deal with here, words are poor instruments to convey the
sense of basic fairness inherent in equity. Substance,
not semantics, must govern, and we have sought to
suggest the nature of limitations without frustrating the
avpropriate scope of equity.

At some point, these school authorites and others like
them should have achieved full compliance with this
Court’s decision in Brown I. The systems will then be
“unitary” in the sense required by our decisions in Green
and Alexander.

It does not follow that the communities served by
such systems will remain demographically stable, for
in a growing, mobile society, few will do so. Neither
school authorities nor district courts are constitution-
ally required to make year-by-year adjustments of the
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racial composition of student bodies once the affirmative
duty to desegregate has been accomplished and racial
discrimination through official action is eliminated from
the system. This does not mean that federal courts
are without power to deal with future problems; but
in the absence of a showing that either the school au-
thorities or somne other agency of the State has delib-
erately attempted to fix or alter demographic patterns
to affect the racial composition of the schools, further
intervention by a district court should not be necessary.

For the reasons herein set forth, the judgment of the
Court of Appeals is affirmed as to those parts in which it
affirmed the judgment of the District Court. The order
of the District Court dated August 7, 1970, is also
affirmed.

It is so ordered.
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North Carolina’s Anti-Busing Law, which flatly forbids assigument
of any student on account of race or for the purpose of creating
a racial balance or ratio in the schools and which prohibits busing
for such purposes, held invalid as preventing implementation of
desegregation plans required by the Fourteenth Amendment.
Pp. 24,

312 F. Supp. 503, affirmed.

Burcer, C. J., delivered the opinion for a unanimous Court.

71526 0 - 12 - 12




174

NOTICE : This opinion is subject to formal revision before publication
in thurellmlnnry print of the United States Reports. Readers are re-
uested to notl‘v the Reporter of Declsions, Supreme Court of the
nited States, Washington, D,C. 20543, of u‘etypo aphical or other
formal errors, In order that corrections may made before the pre-
liminary print goes to press.

SUPREME COURT OF THE -UNITED STATES

No. 498.—OctoBer TErRM, 1970

North Carolina State Board
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James E. Swann et al.

On Appeal from the United
States District Co:rt for
the Western District of
North Carolina.

[April 20, 1971]

MR. Cuier JusTICE BURGER delivered the opinion of
the Court.

This case is here on direct appeal pursuant to 28
U.S. C. § 1253 from the judgment of a three-judge court
in the United States District Court for the Western Dis-
trict of North Carolina. The District Court declared un-
constitutional a portion of the North Carolina Genera!
Statutes known as the Anti-Busing Law, and granted an
injunction against its enforcement.? The prrceeding be-
fore the three-judge court was an ancillary proceeding
connected with the school desegregation case heretofore
discussed, Swann v. Charlotte-Mecklenburg, supra, p. —.

1So far as here relevant, North Carolina Genera! Statute § 115~
176.1 reads as follows:
“No student shall be assigned or compelled to attend any school
on account of race, creed, color or national origin, or for the purpose
of creating a balance or ratio of race, relizion or national origins.
Inveluntary bussing of students in contravention of this article is
prohibited, and public funds shall not be used for any such bussing.”

2312 F. Supp 503 (1970). The opinion as printed grants unly
declaratory relief. However the Disirict Court smended its original
opinion by withdrawing Part V and entering an order dated June 22,
1970, which enjoined all parties “from enforcing, or seeking the
enforcement of,” the portion of the statute found unconstitutional.
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The instant appeal was taken by the North Carolina
State Board of Education and four state officials. We
granted the Charlotte-Mecklenburg School Board's mo-
tion to join in the appeal, 400 U. S. 804 (1970).

When the litigation in the Swann case recommenced in
the spring of 1969, the District Court specifically directed
that the school bo...d consider altering attendance areas,
pairing or consolidation of schools, bus transportation of
students, and any other method which would effectuate
a racially unitary system. That litigation was actively
prosecuted. The board submitted a series of proposals,
all rejected by the District Court as inadequate. In the
midst of this litigation over the remedy to implement the
District Court’s order, the North Carolina Legislature
enacted the anti-busing bill, set forth in relevant part in
footnote 1.

Following enactment of the anti-busing statute the
plaintiffs in.the Sw&pn case obtained leave to file a sup-
plemental complaint which sought injunctive and de-
claratory relief against the statute. They sought to con-
vene a three-judge court, but no action was taken on
the requests at that time because the school board
thought that the anti-busing law did not interfere with
the school board’s proposed plan to transport about 4,000
Negro children to white suburban schools. 306 F. Supp
1201 (WDNC 1969). Other parties were added as de-
fendants by order of the District Court dated Febru-
ary 25. In addition certain persons who had brought a
suit in state court to enjoin or impede the order of the
federal court, the attorneys for those.litigants, and state
judges who at various times entered injunctions against
the school authorities and blocked compliance with orders
of the District Court were also joined; a three-judge court
was then convened.

We observed in Swann, ante, p. 12, that school author-
ities have wide discretion in formulating school poliey,

|
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and that as a matter of educational policy school author-
ities may well conclude that some kind of racial balance
in the schools is desirable quite apart from any constitu-
tional requirements. However, if a state-imposed limita-
tion on a school authority’s discretion operates to inhibit
or obstruct the operation of a unitary school system or
impede the disestablishing of a dual school system, it
must fall; state policy must give way when it operates
to hinder vindication of federal constitutional guarantees.
The legislation before us flatly forbids assignment of
any student on account of race or for the purpose of
creating a racial balance or ratio in the schools. The
prohibition is absolute, and it would inescapably operate
to obstruct the remedies granted by the District Court
in the Swann case. But more important the statute ex-
ploits an apparently neutral form to control school as-
signment plans by directing that they be “color blind”;
that requirement, against the background of segregation,
would render illusory the promise of Brown v. Board of
Education, 347 U. S. 483 (1954). Just as the race of
students must be considered in determining whether a
constitutional violation has occuired, so also must race
be considered in formulating a remedy. :> forbid, at
this stage, all assignments made on the basis of race
would deprive school authorities of the one tool abso-
lutely essential to fulfillment of their constitutional obli-
gation {o eliminate existing dual school systems, °
Similarly the flat prohibition against assignment of
students for the purpose of creating a racial balance
must inevitably conflict with the duty of school author-
ities to disestablish dual school systems. As we have
held in Swann, the Constitution does net compel any
particular degree of racial balance or mixing, but when
past and-gontinuing constitutional violations are found,
some ratios are likely to be useful starting points in
shaping a remedy. An absolute prohibition against use
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of such a device—even as a starting point—contravenes
the implicit command of Green v. County School Board,
391 U. S. 430 (1968), that all reasonable methods be
available to formulate an effective remedy.

We likewise conclude that an absolute prohibition
against transportation of students assigned on the basis
of race, “or for the purpose of creating a balance or
ratio,” will similarly hamper the ability of local author-
ities to effectively remedy constitutional violations. As
noted in Swann, ante, p. 25, bus transportation has long
been an integral part of all public educational systems,
and it is unlikely that a truly effective remedy could be
devised without contirued reliance upon it. Cf. Mc-
Daniel v. Barrest, post, p. 3.

The remainder of the order of the District Court is
affirmed for the reasons stated in its opinion, 312 F. Supp.
503.

Affirmed.
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