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HARVARD UNIVERSITY
CENTER FOR LAW AND EDUCATION

Mailing Address:

38 Kirkland Strect
Cambridge. Massachusetts 02138
617-305~4006

This package of materials is designed to be of help to Legal
Service Attorneys who are, or who are about to be, active in the
area of student rights in the secondary schools. Many offices are
already involved in such litigation, but more Legal Service Attornevs
- can and should lend their aid in the conflict now going on in high
schools and junior high schools betleen students, who have only
recently been recognized as "persons'" under the Constitution, and
school officials, many of whom still clirng to autocratic notions of
their own power.

The enclosed materials consist mainly of complaints and supporting
legal memoranda from recent student rights caseés. The difficulty of
developing truly "model" court papers in this area stems from the fact
that the litigative approach best suited to a particular case is often a
function of a whole range of factors which differ from place to place,
such as state education laws, local school board regulations, the
practices of individual school administrators, judicial precedent within
a given juristiction, etc. There are, of course, recurrent constituional
arguments which can be made in most 6f the cases and the supporting
documents offer a rather complete compendium of applicable current
decisions. Needless to say, this is an area of the law which is de-
véloping rapidly and closé watch should be lept on sources of new
judicial support.

The conception of student rights which the materials reflect is
a traditional one, encompassing primarily questions involving freedom
of expression, personal rights, and procedural fairness. The typical
plaintiff in the cases is a high school or junior high school student
who has been suspended, expelled, transferred, or otherwise disciplined
because of something he said, or did, or wrote, or because of the way
he dressed or wore his hair. While most of the cases focus on the
question of whether or not school officials had the legal right to act
as they did, some others are directed more toward the fairness of the
procedures by which the disciplinary action was handled. Often, both
issues appear in the same case.

While it can be argued that such a civil libertarian approach to
the problems of the schools somehow misses the mark, and that reinstating
a suspended student to a school he may well be better off staying out of
sidesteps the real task of making the schools themselves better places, we
submit that there are sound reasons for lawyers becoming involved in these
kinds of issues.
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First of all, and most obviously, the individual student who has

‘been disciplined for exercising a constitutionally protected right has

been significantly injured. Suspensions, expulsions, detentions, and
other disciplinary action based on non-disruptive speech, behavior, or
appearance represent the kind of harm inflicted by schools which no amount
of increased money or resources can remedy. The atmosphere which results
in such actions is precisely what is wrong with many schools. The long
hair cases, for instance, may seem trvial, but a student denied his

right to an education because of the way he looks reflects tellingly

on the educational assumptions under which many school officials are
preséntly operating. Since the whole notion of public school students
having constitutional rights is relatively recent, many students and
parents may not know where to get legal help.. )

Second, this kind of litigation often has an impact on the schools
beyond the individual student who has been treated unjustifiably. A
particular plaintiff is more often than not attacking rules or-informal
practices whith affect students throughout the school or throughout the
school system. Class actions can be brought. It may often be the case
that the mere threat of litigation will spur reform of unfair or abusive
school practices. When a lawsuit has been initiated, school authorities
may act to moot the case before a décision is even handed down, as in
Owens v. Devlin (enclosed), where the Boston School Committee agreed to

amend its Rules and Regulations regarding the procedures followed in
suspension- cases. '

Third, the éxposure, through litigation or otherwise, of the means
by which schools deny students their fundamental rights can often serve
as an entering wedge for an attorney to get at other features of the
schools == discrimination in testing,tracking, allocation of resources --

which may serve as the focus of separate lawsuits or concerted community

action. Interrogatories used in connection with a straightforward student
rights case may, for examplé, unearth information necessary to substantiate
other arguably illegal practices. In short, ferreting out the blatant
cases of unfair treatment can be a good way to open up inquiries into a
myriad of other means by which schools deny students their educational
entitlement.

Litigation, obviously, is not the only way for an attormey to '
becomé involved in questions of student rights. Many cases, as mentioned,
can be settled without ever geing to court, especially where favorable
judicial precedent or regulations exist; guidelines for suspension hearings
and disciplinary codes can be drafted and lobbied for; student, parent,
and community groups seeking change in the schools can be given assistance.
A coalition of high school students in New York City, for instance, has
recently proposed a bill of rights and is bringing pressure on the school
board to get it adopted. In effect, they are.negotiating collectively for
a contract with the school sytem much like the one their teachers annually
struggle for. In Washington D.C., a congress of high school students has
also proposed a bill of rights, including ‘the right to strike, tc form
political organizations, to print underground newspapers, to chioose their
own grading system, and to have a say in the removal of teachers.

These materials do not by any means exhaust the kinds of suits which
can be brought in the student rights area. They were chosen because of
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their representatives. Variations on the particular fact patterns

will certainly abound. It may not be necessary or desirable, for instance,
to wait until a student has been suspended or expelled from school to
initiate judicial action. There are numerous ways, short of suspension,
that school officials can inhibit constitutionally protected behavior -~
notations on transcripts, poor college or job recommendations, denial of
access of extra-curricular activities, etc.

The Center will welcome any court papers which have been drawn up
or filed in student rights actions and which would be of use to other
legal service projects. We will -act as a clearinghouse for these materials
and thereby, hopefully, avoid a lot of duplication and wasted effort.

The resources of the Center are also available to provide assistance
on individual cases. If you believe that there are grounds for legal
action centering around a student rights issue not covered in these
materials, please contact us. :

SUMMARY OF MATERIALS 1,

I. FREEDOM OF EXPRESSION

A. Scoville v, Board of Education of Joliet Township High School
District 204,286 F. Supp. 985 (N.D. Ill. 1968), aff'd 2-1, 415
F.2d 860 (7th Cir. 1969), rev'd en banc on rehearin , April 1,
1970, 425 F.2d 10 (7th Cir. 1970), cert. den. 400 U.S. 826 (1970) :
Complaint, Brief on Appeal, Suppleﬁzﬂfgry_ﬁ?ief, Appeals Court Opinion
on Rehearing.

B. Riseman v. School Committee of City of Ouincy, 439 F.2d 148
(1st Cir. 1971): Plaintiff's Brief; Court's Interlocutory
Order of November 3, 1970; Casenote analyzing Riseman.

C. Eisner v. The Stamford Board of Education, No. 13220

D. Letter to Students on Right to Invite Speakers to School.

E. Letter to Students on Free Speech in Private Schools.

“he Scoville case involved high school students who were expelled
for distributing on school premises a publication which contained, in the
words of a letter sent to the offenders' parents, "imappropriate statements
about school staff members."” The district court upheld the action of
the school officials in an opinion which was originally affirmed by the
7th Circuit Court of Appeals. The casé was reheard by that court, and,
on April 1, 1970, reversed.

The Scoville case represents an important new weapon in the legal
arseral available to the high school student rights advocate, even given
its most marrow construction. The opinion adopted plaintiffs argument
and zpplied the judicial standard announced by the Supreme Court in
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" Linker v. Des Moines Independent Community School District, 393 U.S. 503 (1969),
to a situation in which students were actively protesting school policies

as well as the practices of certain named school administrators. (The
district court opinion in Scoville was written before the Tinker case

was announced, as was the enclosed brief, although a supplemental memoran-
dum citing Tinker is included.) Tinkexr, which dealt with students passively
demonstrating against the Vietnam war by wearing black arm bands, held

that only when there existed "facts which might reasonably have led
authorities to forecast substantial disruption of, or material interference
with, school activities" could the First Amendment rights of high school
students be restricted.

As Judge Kiley points out in Scovillé, the Tinker standaid is an
extension of a similar rationale put forth in an earlier circuit court
case, Burnside v. Byers, 363 F.2d 244 (5th Cir. 1966). The Burnside
case existed at the time of the district court ruling in Scoville, but
the test put forth therein was not followed. The approach taken by the
first Scoville court is important to note, however, because it represents
a position commonly taken by school officials and courts in these kinds
of cases. That approach assumed that theré was a certain class of student
expression which per se justified school authorities in taking disciplinary
action -- e.g., speech on school grounds which amounts to an "immediate
advocacy of, and incitement to, disregard of school: administrative
procedures" -- and that in such cases it was unnecessary for school
officials or the couxts to make a factual inquiry into the question of
whether or not it was reasonable to assume that the activity would
result in material disruption. This approach is wrong. A student's
First Amendment righi-to freely express controversial viewpoints can be
restricted only if substantial disruption in fact occurs or can be reason-
ably forecast. The Tinker test is rendered meaningless if some kinds
of speech or writing or behavior can be prohibited absent a judgment
by school officials as to its impact on the rest of the school,

To the extent that the Tinker test protects student expression in
the absence of material disruptions in school activities, a significant
area of protected student expression has been carved out. Although
" Justice Fortas was careful to point out that Tinker was not concerned
with "aggressive, disruptive or even group demonstrations," the opinion
taken as a whole lends strong support to the position that neither the
substance nor the means of student expression can, standing alone,
constitute grounds for disciplinary action. Scoville has made it clear
that high school students have the right to speak out on controversial
issues, to criticize school policies and personnel, to distribute literature
on school premises, to publish newspapers free from official censorship -~
all subject, of course, to the interest of the school in maintaining
order and to rules and regulations réasonably calculated to maintain order.

) Two further points about Scoville should be noted. First, even
though the plaintiff students were eventually reinstated, the case did

not become moot, Relief was also requested in the form of a declaratory
judgment and an injunction prohibiting school officials from making infor-
mation of the expulsions available to colleges and prospective employers
and from noting the expulsion on school records.
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Second, the Illinois statute which gives school boards the power

. "to expel students guilty of gross disobedience and misconduct' was

challenged on the grounds of vagueness and overbreadth, although the
court did not rule on these issues. Most school authorities have grants
of power cast in similar language, and in all these cases the vagueness
and overbreadth arguments should be made. An imrnrta deci{sion on this
point, Soglin v. Kaufman, 295 F. Supp. 378 (W.™ +is, 1968), aff'd,418
F.2d 163 (7th Cir., 1969) held that a reguiation prohibiting students'
"misconduct" was unconstitutionally vague., See also Sullivan v. Houston
Independent School District, 307 F. Surp. 1328, 1343-47 (S.D:. Tex.
1969). Other decisions, notably Esteban v. Central Missouri State
College, 514 F.2d 1077 (8th Cir. 1969), have come down with contrary
rulings, however. For a good discussion of the overbreadth question,
see Note, The First Amendment Overbreadth Doctrine, 83 HARV. L. REV. 844 (1970).

Given the fact that speaking out on sensitive issues or advocating
change in school policies does, almost by definition, result in some
"disruption," the Tinker test may turn out to be less of a breakthrough
than it appears. It is, however, a beginning. Where previously high
school students had virtually no legal alternatives when faced with the
all-inclusive authority of the school system, they now have some breathing
room. The traditional in loco parentis view of the schools seems to be
slowly giving way, in the courts at least, to a view of education premised
on the fact that neither "students or teachers shed their constitutional
rights to freedom of speech or expression at the schoolhouse gate,"
(Tinker). The traditional reluctance of the courts to interfere with
the judgment of professional educators in matters of public schosl policy
is now being eroded. No longer can courts uphold restraints on student
expression merely because such restraints bear some reasonable relation to
"educational goals." The interest which must be balanced against
free expression, by judges and schoolmen, is neither the inculcation of
a particular moral or political viswpoint, nor the fostering of respect

for authority in general. Rather it is the material disruption of school e e

activities. The arguments should no longer be over the question of whether
the courts have any business meddling in the educational realm, but rather
over definitions of "material disruption" and "school activities,"

Sullivan v. Houston Independent School District, 307 F. Supp. 1328
(S.D. Tex. 1969), represents a: sther kind of case in which a court gave
flesh and bones to Tinker.

In Sullivan two stiidents were expelled from high school by a principal
for distributing a student newspaper, the Pflashlyte. The papers had been
distributed on streets, in a park near the school, and in a downtown
shopping area that was freqiented by students -but not in the school
itself, Some students brought copies to the school, however, and the

two student publishers were expelled because of a minor school commotion
that resulted,

Citing Tinker v, Des Moines Independent Community School District, 393 u.s.
503 (1969), the énurt held that students have the First Amendment right

-y -
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. this case, for example, there were minor instances of disturbance: students

e

to distribute student published materials both in and out of school, and
that school officials may not suppress such papers merely because they
present "expression of feelings with which /school officials/ do not
wish to contend." Burnside v. Byars, 363 F.2d 744, 749 (5th Cir. 1966).
School officials could only prescribe reasonable rules as to the time,
place and manner of distribution, which in this case they had not done.
Moreover, & school rule upon which the expulsions were purportedly besed,
which gave the principal the power to make any rules "in the best interests
of the school," was held unconstitutional both because it was soivague

as not to give siudents notice of what conduct was prohibited, and also
because it°'was so broad as to allow proscription of protected First
Amendment activities.

Sullivan is important for the vigor with which it protects students'
rights of freedom of expression. Whenever students express unpopular
ideas in school, as was the case here, there is likely to be some kind
of reaction by administrators, teachers, and other students, and freedom
of expression for students becomes meaningless if only placid and neutral
expression which invokes no concern, anger, or passion is allowed. 1In

were reading the newspaper in class and in the ha}lways,'some papers were
stuck in sewing machines and in towel distributors in the bathrooms,

some -students tried to discuss the paper in class, and so on. T'°

Court did not allow these minor disturbances to override the free speech
rights involved: )

It is also clear that if a student complies with reasonable
rules as to times and places for distribution within the
school, and does so in an orderly, non-disruptive manner,
then he should not suffer if other students, who are lacking
in self-control, tend to over-react thereby becoming a dis-
ruptive influence. Mr. Justice Douglas's famous quote from
Terminiello V. Chicago, 337 U.S. 1, 4 (1948),1is particularly
important to this issue: "A function of free speech under our
system is to invite dispute. It may indeed best serve its
high purpose when it induces a condition of unrest, creates
dissatisfaction with conditions as they are, or even stirs
people to anger. Speech is often provocative and chal-
lenging. It may strike at prejudices and preconceptions

and have profound unsettling effects as it presses for
acceptance of an idea,"

The materials next present two recent circuit court"cases w:ich deal . |
i e issue of "prior restraint" or "prior censorship'" of student expression |
:;E:izhthe schools. Riseman v. OQuincy School Committee, 439 F.2d 148 (lst
Cir. 1971), holds that students may distribute materials within school ..~
buildings and that,while school officials may prescribe reasonabl? rules as i
to time, place and manner of distribution, they may not require prior
approval of the content of such papers. A Second Circuit case, Eisner v.

Stamford Board of Education, 440 F.2d 803 (24 Cir. 1971), goes the other

wav. It holds that school officials may require prior submission of studeﬁt
maéerials to determine whether they will result in "substantial disruption
of the educational process. Eisner does (rather limply) try to mitigate
some of the dangers of such censorship by requiring that school officials
must make their decision promptly so that students will have the opportunity
to challenge it in court. The materials below present (1) Plaiutiffs'
brief in Riseman; (2) An interlocutory order by the court of appeals in
Riseman; and (3) A casenote
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énaiyzing and comparing Riseman and Eisner.

Other materials in this section analyze the right of students to
invite speakers to school and the right of students to freedom of ex-
pression in private schools.

II. PERSONAL RIGHTS (HAIR AND DRESS REGULATIONS)
A. ACLU Model Complaint and Memorandum on Class Actions.
B. Jeffers v. Yuba City Unified School District, Civil No. S-1555

(E.D. Calif., filed April 23, 1970): Supplemental Memorandum
of Points and Authorities.

C. Montalvo v. Madera Unified School District Board of Education,

98 Cal. Rptr. 593 (1971): Excerpt from amicus
brief filed by American Civil Liberties Union.

D. Richards v. Thurston, 424 F.2d 1281 (lst Cir. 1970): Appellees
Brief on Appeal, Opinion. '

E. Hatter v. Los Angeles City High School District, 452 F.2d
673 (9th Ccir. 1971). -

School authorities cannot arbitrarily regulate the dress or hair style
of their students. The Supreme Court has never spoken out on the issue, but
the language of Tinker, as well as several favorable lower court opinions,
lends support to any challenge to these kind of regulations. As the court
said in Griffin v. Tatum, 300 F. Supp. 60 (M.D. Ala. 1969): "Although
there is disagreement over the proper analytical framework, there can be
little doubt that the Constitution protects the freedom to determine one's
own hair style and otherwise to govern one's personal appearance."

The opinion in Richards seems to be typical of the approach taken in
most of the decisions which strike down hair regulations. Richards held
that restrictions on hair style violated the Due Process Clause of the
Fourteenth Amendment. ‘'We conclude that within tlie commodious concept of
liberty, embracing freedoms great and small, is the right to wear one's
hair as he wishes." Given such a right, the court held that the defendant
principal had failed to present a sufficient countervailing justification
for the rule. While Judge Coffin did not elaborate on .what factors would
justify such restrictions, it should be argued in these cases that only
considerations of heal or safety are constitutionally valid reasons for
regulating hair styles.

Two circuit courts, the Seventh and gighth , have joined the First
Circuit, (Richards v. Thurston, 424 F.2d 1281), in upholding the right of
students to wear their hair as they please and have rejected conclusory
statements by school officials that long hair "interferes" with the ed-
ucational process. Breen v. Kahl, 419 F.2d 1034 (7th Cir. 1969) and
Crew v. Cloncs, 432 F.2d 1259 (7th Cir. 1970)} and Bishop v. Colaw, 450
F.2d 1069 (8th Cir. 1971). The Eighth Circuit opinion is interesting for
its rare expression of judicial candor. The Eighth Circuit recognizes
that long hair does not disrupt the educational process sc much as it
disrupts school officials themselves and their intolerance:
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Much of the board's case rests upon conclusionary
assertions that disruptions would occur without the
hair regulations. It is apparent that the opinion
testimony of the school teachers and administrators,
which lacks any empirical foundation, likely reflects
a personal distaste of longer hair styles . . . .
Tolerances of individual differences is basic to our
democracy, whether those differences be in religion,
politics, or life-style. Bishop v. Colaw, at 1076-77.

And in Crew v. Cloncs, 432 F.2d 1259 (7th Cir. 1970), the Court's
candor was equally refreshing. School officials tried to justify the
hair rule on the basis that long hair "disrupted” other students and
presented hazards to the health and safety of students -- citing examples
where other students were distracted from their work by plaintif£s'
long hair, or where the hair might get in the way in gym or get caught
in machinery in shop. The court rejected these purported justifications
as "insubstantial" and noted that somehow the school managed to deal with
the same problems in the case of girls, who also wore long hair and
participated in gym and shop. 1In another expression which pierced the

political smokescreer -thrown up by school officials, the court found
that

Despite the rationalizations offered by defendants,
we believe that their action in excluding plaintiff
from North Central resulted primarily from a dis-
taste for persons like plaintiff who do not conform
to society's norms as perceived by defendants.

It has, then, become increasingly apparent that the "hair" con-
troversy is at heart political. After summarizing the hair cases, a
recent article concludes that

What is disturbing is the inescapable feeling that iong
hair is simply not a source of significant distraction,
and that school officials are often acting on the basis
of personal distaste . . .. 84 HARVARD LAW REV. 1702,
1715 (1971).

Unfortunately, however, some courts have, in effect, vindicated
this personal distaste of school officials. In King v. Saddleback
445 F.2d 932 (9th Cir., 1971), the Ninth Circuit, ‘relying on wholly
conclusory affadavits by school officials that long hair interfered
with the educational process, upheld a hair regulation _as a reasonable
exercise of school officials' authority to govern the educational
process. And in Freeman v, Flake, 448 F.2d 258
(10th cir. 1971), the Tenth Circuit dismissed hair cases from three
different states saying that no federal issue was presented: "The

problem, if it exists, is one for the states and should be handled
through state procedures.'
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There are other possible means of combating hair rules and dress
codes. In Crossen v. Fatsi, 309 F. Supp. 114 (D. Conn. 1970), a district
court struck down a drass code on the ground, among others, that rules
requiring dress to be "in good taste" and "modest" were unconstitutionally
vague. And in Hatter v. Los Angeles School District,No. 26,031,

(9th cir. Nov. 22, 1971), the same Ninth Circuit, which had upheld

a school hair rule, held that students had the right to engage in first
amendment activities (such as leafletting, button-wearing, and a boycott
against a school "chocolate drive") to protest such dress and hair

rules. 1In Hatter the students used their own power successfully té
eliminate the school's dress codes, and the court provided legal protection
for the exercise of that power even though it had refused to strike down
dress code rules themselves. There is, then, more than one way to skin

a cat. In Hatter, school officials argued that a dress code did not rise

to the level of an issue protected by the First Amendment, but the court
disagreed:

At issue is the right of students peacefully to protest
policies of their school that serve to restrain their
freedom of action. That these policies may not directly
affect the adult community or concern the nation as a
whole is of no moment.

The ACLY model complaint for class actions challenging hair regula-
tions is designed to avoid the problem of recalcitrant school officials
who feel themselves unbound by decisions to which they or their students
were not joined as parties. The memorandum following the complaint
sets out the factors to be weighed in deciding when to
proceed via a class action. It is applicable to the whole-range of students’
rights litigation. (See also the Jones procedural due process case in
the next section.)

The Jeffers supplemental memorandum is organized on a case-by-case
basis, and summarizes most of the recent rulings.

The materials in the package deal exclusively with long hair restrictionms,
but the same legal arguments are applicable to dress codes. Restrictions
on dress should be subject to the same burden of justification as restrictions
on other constitutionally protected rights, to wit, they must be designed
to prevent -substantial disruption in school activities. The New York .
State Commissioner of Education, for example, has ruled that school
authorities can only "prohibit the wearing of any kind: of clothing
which causes a disturbance in the classroom, endangers the student wearing
the same, or other students, or is so distractive as to interfere with
the learning and teaching process." Dalrymple v. Board of Education of
the City of Saratoga Springs (No. 7594).

A separate 275-page packet on selected Studen* Codes (May, 1971)

is available from the Center for a fee of $5.00 ‘(free to legal services
programs) .




Postscript: As these materials were being prepared, the U.S. Court
of Appeals for the Fourth Circuit invalidated a long-hair regulation,
hold1ng that it violated a student's right to "be secure in /h1s/
person" under the Due Process Clause. Massje v. Henry, 40 U.S. L.W.

2544 (2/2/72). The fact that some students reacted disruptively to the
wearing of long hair by others was held insufficient justification for the
rule. Safety, too, was asserted by school officials as a justification,
but the Court held that in laboratories where burners were present,
students could wear hairbands, hairnets, or caps.

III. PROCEDURAL DUE PROCESS

A. Jones v. Gillespie, (Ct. of Comm. Pl., Phila., 22 April 1970):
Complaint, Interrogatories, Brief, Court Order.

B. Owens v. Devlin, Civil No. 69-118-G (D. Mass., filed Feb. 4,
1969) :* Points and Authorities 'in Support of
Plaintiffs' Motion for a Preliminary Injunction, Amended Rules
and Regulations ("Code of Discipline").

C. Andino v: Donovan, Civil No. 68-5029 (S.D.N.Y., filed January
1969) : Excerpt from Plaintiffs' Memorandum in Support of Motion
. for Preliminary Injunction arguing for a fundamental right to
a free public education.

D. The Public High School Student's Constitutional Right to a
Hearing, CLEARINGHOUSE REVIEW, Yol. 5, No. 8 (December, 1971).

E. Codes for High School Students, INEOUALITY IN EDUCATION, No. 8,
P. 24 (June 1971),

Many recent cases have challenged the practice of school authorities
by which students are suspended, expelled, or transferred without being
-afforded a fair hearing and other procedural safeguards.

The scenarios in the cases are familiar: A student is told that he
‘has ‘been suspended (expelled, transferred) from school, often with no
prior warning or indication of the charges against him. His parents
may be invited to attend a "conference" with the principal or some other
administrative official to be told the reason for the disciplinary
-action, after which the student may or may not be reinstated. The affairs
are often hopelessly one-sided, neither the student nor his parents
being given the opportunity, or the means, to challenge the accusations
made by the school authorities.

-x—




The Jones case represents a straightforward judicial attack on a
typical suspension arrangement. The plaintiff, representing the class
of all students in the: Philadelphia public schools, challenged a procedure
by which students were suspended from school, often for long periods of

‘time, without being afforded a fair hearing. The case resulted in a

consent decree under which the class defendants were enjoined from sus-
pending any student for a period longer than five days absent a proper
hearing. The school district was also ordered to establish regulations
regarding the elements of the hearing itself -- notice of charges, notice
of time and place of hearing, right to counsel, right to appeal, etc.

The Owens litigation, while basically a procedural due process suit,
involved several additional issues, Plaintiffs, first of all, were
technically being transferred from their junior high school. Second,
there was an element of racial discrimination involved. Third, the
defendant principal failed to follow even the existing suspension procedures;
inadequate as they weré. The case was settled by stipulation, with
the Boston School Committee agreeing to amend its Rules and Regulations
regarding suspension and transfers. (The amended Rules are included.)

As a general proposition, when state education laws or local school
board regulations do provide for some procedural safeguards in suspension
and transfer cases, it may often be possible to argue that those safe-
guards are not followed. The New York State Legislature, for example,
has recently passed a law guaranteeing the right to notice, to a hearing,
to counsel, and to cross examination in suspénsion cases lasting more than
five days, and the New York City School Board has established procedures
governing the short-term "principal suspension.”" Both sets of provisions,
however, are often violated by individual principals.

The short exerpt from the Andinc memorandum is included becausé
the argument contained there should serve as the starting point for any
constitutional attack on arbitrary suspension and transfer procedures,
i.e., that the right to a public education is fundamental and, therefore,
cannot be taken -away without due process of law. (Jones and Owens rightly
begin with this position.) Such a right can be inferred from state
education laws (e.g., compulsory atténdance provisions), the Constitution,
and the language of various Supreme Court decisions.

The real controversies in this area involve not so much what elements
of a fair procedure should be required, but rather the point in time when
they should attach. Most existing procedures, including those spawned by
the Boston and Philadelphia lawsuits, recognize the distinction between
"short term" and "long term" suspensions;and provide for the fullfpanoply
of due process safeguards in the latter. The rationale for the distinction
stems from the view that high school principals should have available
a disciplinary tool which can be employed on the spot without the necessity
of notice or hearing. Such short term suspensions are typically limited
to five days. Because it is rare that the maintenance of school order
depends on the immediate removal of a student, because such short term
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suspensions account for most high school disciplinary actions, and because
the procedure is often abused by adding ome short term suspension on top
of another, there is a strong argument that all the procedural safeguards
should apply before any student is denied access to school for a any length
of time, with exceptions for emergency situations only.

-Some recent cases support this view. In Stricklin v. Regents of
University of Wisconsin, 297 F. Supp. 416 (W.D. Wisc. 1969), students

were suspended from the University of Wisconsin for allegedly "occupying"
a university building. The court held that except in a clear emergency
the students had a right to a prior hearing: "Unless the element of danger
to persons or property is present, suspension should not occur without
specification of charges, notice of hearing, and hearing," and that all

of these elements "must constitutionally precede the imposition of the
sanction . . . ." 297 F. Supp. at 420.

In Stricklin Judge Doyle did not reach the question of whether due
process requires a prior hearing for a "short term" suspension, but
other cases have so held. 1In Black Students ex rel Shoemaker v. Williams,
317 F. Supp. 1211 (M.D. Fla. 1970), where 100 black students were suspended
for 10 days for allegedly participating in a "walk-out," the court held "
that a 10 day suspension from high school requires a prior hearing.
And in Sullivan v. Houston Independent School District, 333 F. Supp. 1149
1176 (s.D. Tex. 1971), the court held that a prior hearing must be afforded
a student for any suspension "which is not specifically limited to three

'days or less at the time of imposition." See also Williams v. Dade County
School Board, 441 F.2d 229 (S5th Cir. 1971).

The Sullivan case is not only a strong one for the right to a hearing.
It also contains an excellent discussion of the propriety of the "suspension"
device itself, strongly condemmning it.

The suspension is, the court says, in effect, an easy "out" for school
officials who simply would rather put the student "out" than attempt to
deal with him as a human being. Far from solving anything, such a procedure
stigmatizes a student, causes him to miss school and get behind in his
work, and thus serves only to aggravate any problem a student might have.
This discussion on pages 1171-76 of the opinion should be very valuable
to legal services attorneys in persuading a court that even short term
suspensions are serious matters. -

Except in the cases of compounded short-term suspensions, students
are rarely expelled completely from a school system. As was the case in
Boston, the disciplinary transfer -- to another school or to a special
school -- is commonplace. The distinction between an expulsion and a
transfer should not be used to justify an arrangement provriding for a
fair hearing in one case and not in the other (as in the Madera case in
New York, since rendered obsolete by a state statute). Hearings must
be provided whenever a student is denied, for disciplinary reasons, access
to a school he otherwise has a right to attend.
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As mentioned, lawyers can often take a hand in drafting disciplinary
procedures for’ local school authorities. The Oakland Lawyers' Committee
Project, for example, has recently recommended extensive revisions to the
Oakland School Board's disciplinary code, including a provision for establishing
school-site disciplinary committees with student and parent representation.

The proposal also contains provisions dealing with the role of police in the
schools, corporal punishment, and drugs, as well as detailed procedures for '’
suspensions and expulsions. The Youth Law Center has done much the same thing
in San Francisco, recommending that on-site mediation committees be established
in all schools to deal with a whole range of disciplinary problems. Both
proposals work within the framework of existing California statutes dealing
with suspension procedures. (Copies of both proposals are available from the
Center in the Student Code packet,)

The Clearinghouse Review article on due process for high school students
and the article on Student Codes, which are reprinted below, summarize and
analyze the case’ law in the due process area and the various student codés
which have resulted. -

IV. MARRIAGE AND PREGNANCY

A. Johnson v. Board of Education of the Borough of Paulsboro, Civil
Action No. 172-70 (D.C.N,J., April 14, 1970): Plaintiff's Brief,
Court Order.

B. Perry v. Grenada Municipal Separate School District, 300 F. Supp.

748 (1969): Plaintiff's Trial Memorandum.
C. N.Y. School Board Memorandum on the Education of Pregnant Students.
D. Ordway v. Hargraves, 323 F. Supp. 1155 (D. Mass. 1971): District

Court Opinion; Letter from Plaintiff's Lawyer to State Dept. of
Education; State Dept. of Education Response,

E. Michigan Compiled Laws Annotated, Secs. 388. 391-94 (Supp. 1971).

Plaintiffs in the Johnson case were challenging a formal school board
policy under which "any married student or parent shall be refused participation
in extra-curricular activities.'" Plaintiffs' attorneys argued that the policy
violated the First Amendment rights of freedom of expression and association,
the Equal Protection and Due Process clauses of the Fourteenth Amendment, and
the penumbral right of privacy which has been inferred from the Ninth Amendment.
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There was no written opinion in Johnson, but counsel for plaintiffs'
analysis indicates that the trial judge stated that he was striking down the
school board policy on Equal Protection grounds. He held that the rule bore
no reasonable relationship to legitimate school purposes. As the analysis
points out, however, the judge rejected only the particular moral justifications
for the rule which the school board cited in its argument, .thereby implying
that there could exist some moral justification for such a rule. Such a view
is contrary to the thrust of recent cases, notably Tinker. As has been
emphasized, the extent of constitutional rights guaranteed to students is no
longer solely a function of school officials' ability to find any reasonable
justification for their policies. Disruption in the educational process
must occur when a deprivation of an educational right occurs. The desire to
prevent moral contamination is not, itself, enough.

Even.when educational reasons are put forth to justify school policy
(such as the contention in Johnson that restrictions on married students'
extra-curricular activities were necessary to¢ maintain a high academic
standing), there must be a reasonable relation betweéen the education goal and
the policy itself. The Johnson rule assumed a direct correlation .between
‘marriage and academic performance and could well have been striick down for
overbreadth on those grounds. Further, the rule assumed that grade-measured
academic performance was educationally more valuable than extra-curricular
activities. The brief presents good counter-arguments to this position.

The school board in Johnson assumed that while there may exist a right
to attend school, participation in extra-curricular activities was a privilege --
a privilege whose denial could be accomplished without regard for constitutional
considerations. The brief dispels the distinction. The argument presented
on this point is applicable to a whole range of students rights cases in which
students are not denied an education entirely, but only some part of the total
educational experience, Male students being barred from participation in
athletics because of behavior or appearance is commonplace. As the brief
points out, '"the distinction completely disregards the fact that, like
scholastic activities, extra-classroom activities are funded by the state
by means of its taxing power as a significant aspect of the educational process."
The Perry case challenged a school policy which automatically barred
pregnant girls and unwed mothers from school. The court ruled narrowly that
the exclusion of unwed mothers without a hearing violated Due Process., The
opinion, however, made it "manifestly clear that lack of moral character is
certainly a reason for excluding a child from public education." The court
went on to concede that ''the fact that a girl has one child out of wedlock
does- not forever brand her as a scarlet woman undeserving of any chance for
rehabilitation or the opportunity for future education.

Even though the plaintiff in Perry may have eventually been reinstated,
the approach taken by the court is too narrow. The poscsibility of an unwed
mother "morally contaminating' her fellow students cannot, absént a verifiable
disruption in school éctiyities, serve as -a justification for an expulsion
from school. :The brief also convincingly argues that the failure to exclude
unwed fathers violates the Equal Protection clause.



The court had no problems with the policy of excluding pregrant girls,
"The purpose for excluding such girls," it said, "is practical and apparent."
In light of recent student rights decisions in other areas, however, such

Procedures may not appear as practical and apparent as they once did. They
may well be unconstitutional.

School authorities not only have a legal obligation not to discriminate
against pregnant girls by denying their right to atténd regular classes, they

" may also be obligated to Provide special services to such students once it

becomes unadvisable, for health reasons, for them to attend ordinary sessions.
Many jurisdictions have set up such programs. The New York City School-Board
memorandum reflects a policy which is a far cry-from the automatic exclusion
procedure (a la the Perry ca§e) which existed in that city only a few ‘years ago.

Finally, in Ordway v. Hargraves, 323 F. Supp. 1155 (D. Mass. 1971),
a District Court squarely held that an unwed pregnant girl could not be
excluded from regular high school classes because of pregnancy. The defendant
school officials did not assert, as was- alleged in Perry, that the girl's
Presence would "contaminate" other students "morally," Rather they attempted
to justify the exclusion as in the best interest of the plaintiff herself,
But the piaintiff presented medical and other expert testimony that participation
in regular school activities would do no harm to the plaintiff or her unborn
child and that, conversely, exclusion would probably cause harm. The court
held that "it would seem beyond argument that the right to receive a public
school education is a basic personal right or liberty" and that it could not
be infringed upon in the abseuce of substantial medical or other justification.

One of the basic problems in the students rights area is that a court
victory only applies to the named defendant, which is usually only an individual
school district, Meanwhile, the rights won in court against one district may
have no protection in the many other school districts in the state., The
materials which follow the Ordway decision illustrate one possible method of
trying to broaden the impact of a case.

Plaintiff's attorney wrote to the Massachusetts Commissioner of Education
urging him, pursuant to his duty to enforce all the "laws" relating to public
school education, to write a guideline letter to all school districts informing
them of thesubstance of the Ordway decision and urging them to comply with
the decision as the law of the jurisdiction. This was: done and no exclusions
based on pregnancy have been reported in Massachusetts since that time. The
opinion-letter to the Commissioner and his letter to school districts are
reprinted below.

Lastly, we have reprinted a recently passed Michigan statute which
prohibits exclusion from high school based on pregnancy. Hopefully, similar
efforts to pass legislation protecting student rights can be made in other
states,
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V. THE POLICE AND THE SCHOOLS

A. Overton v. New York, 24 N.Y.2d 522, 249 N.E.2d 366, 301 N.Y.S.2d
479 (1969), adhered to, 311 F. Supp. 1035 (S.D.N.Y. 1970):
Memorandum of Law in Support of Petition for Habeas Corpus.

3. What Constitutes Your Right to Privacy on Campus, by Roy Lucas.

C: Howard v. Clark, 59 Misc. 2d 327, 299 N.Y.S.2d 65 (N.Y. Sup. Ct..
1969): Conplaint N.Y. Supreme Court Decision.

D. Piazzola v. Watkins, 442 F.2d 284 (5th Cir. 1971).

The Overtontfase involves the extent of Fourth Amendment search and
seizure protections in high schools. At each step in its rather prolonged
history (see habeas petition), the authority of the Vice Princival of Mount
Vernon High School to consent to the search by police of student lockers
has been upheld. (The officers possessed a warrant which was later held
to be invalid.)

The New York State courts which originally ruled in Overton seemed to
be clinging to a notion that, until recently, has pervaded judicial rulings
in the high school student rights cases: since school officials are acting
in loco parentis, they have the authority ‘to waive constitutional safeguards
which have been held applicable to "real people" in the '"real world." The
New York Court of Appeals appears to have retained this notion even after
the case was remanded by the U.S. Supreme Court for consideration in light of
Bumper v. North Carolina, 391 U.S. 545 (1968), which held that a valid consent
to search cannot be given when the consenter has been presented with a
presumably valid search warrant.

The Roy Lucas memo on 'What Constitutes Your Right to Privacy omn Campus"
offers extensive case support for high school search cases.

The plaintiffs in the Howard case were suspended from school after
being arrested off school grounds and charged with possession of narcotics.
The action was taken under a local school board regulation providing for
automatic suspension in such cases. .

The court did not rule on any of the Equal Protection or Due Process
issues raised, nor did it question the constitutionality of the New York
State statute setting out the grounds for suspension, Instead, it held simply
that the New Rochelle School Board had exceeded its authority under the state
statute, No brief was filed in Howard, but the constitutional arguments are
outlined in the complaint.

Since Overton,several courts have extended varying degrees of Fourth
Amendment protection to the dormitory rooms of college students, and while
this is not quite the same as a high school student's locker, there are
strong arguments for extending the rationale of the college cases to the
high school situation, as indicated below.
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Reprinted here is the recent Fifth Circuit case of Piazzola v. Watkins,
442 F.2d 284 (1971), written by Judge Richard T. Rives. It was Judge Rives
who wrote for the Fifth Circuit in Dixon v. Alabama, the leading case for the
right of students to dye process of law and fair procedures before being
expeiled or suspended from school. Dixon, though a college case, became the
basis for later cases protecting the due process rights of high scheol students.
Similarly, Piazzola is a college case, but promises to become the leading
Fourth Amendment case for high school as well as college students,

In Piazzola, the Dean of Men at Troy State University was informed by
local police that they suspected certain students of possessing mari juana
in their college dormitory rooms. The police requested and obtained University
cooperation in the search, University officials gave police access to the rooms
and participated with the police in the searches of six or seven dormitory rooms.
Marijuana was found in the rooms of two students, who were subsequently
prosecuted and sentenced to five years in prison. The case reached the federal
courts through habeas corpus petitions by the two students,

The defendents attempted to justify the search, conducted without a
warrant, on the basis of a regulation in which the college "reserved" the
right to inspect dormitory rooms and to search them "when deemed necessary,"

, Citing Katz v. United States, 389 U.S. 347 (1967), and other cases

which hold that the Fourth Amendment protects people, rather than places, from
"unreasonable searches," the court argued that college students should not be
deemed to surrender their Fourth Amendment rights simply because they happen

to live in college-owned facilities. True, the University could exercise some
supervisory power over college dormitory rooms in furtherance of the "tniversity's
function as an educational institution." But in the present case school officials
had consented to a search by the police whom they knew were primarily concérned
with gathering evidence for a criminal prosecution. The court held:

The regulation cannot be so construed or applied so as to give
consent to a search for evidence for the Primary purpose of a
criminal prosecution. Otherwise, the regulation itself would
constitute an unconstitutional attempt to require a student to
waive his protection from unreasonable searches and seizures

as a condition to his occupancy of a college dormitory room.
Compare Tinker v, Des Moines Independent Communit School pistrict,
393 U.S. 503, 506 (1969) ...Clearl _the University had no authorit
to consent to or join in a police search for evidence of a crime.
(Emphasis added.) Piazzola, at 289-290,

(The cite to p. 506 of Tinker is clearly a reference to the statement
"It can hardly be argued that either students or teachers shed their comstitutional
rights to freedom of expression at the schoolhouse gate,")

Two other cases have extended similar Fourth Amendment protection to
ccllege students, and are discussed in the text of the Pizaaola case: People
V. Cohen, 57 Misc.2d 858, 306 N.Y.S.2d 788, and Commonwealth v, McCloskey,
217 Pa. Super. 432, 272 A.2d 271 (1970).




These' dfguments should be applicable to ‘'school officials' consent to,
and participation in, an otherwise illegal search of a high school student's
locker, desk or other private area assigned to the student. For example,
in Overton, a student's locker was opened and his coat was searched for
marijuana. Like Piazzola, school officials knew that the whule purpose of
the police search was to obtain evidence of a crime. Clearly, if a high
school gtudent is simply walking down the street his coat cannot be searched
by police without a warrant or probable cause. But students are in high
school because state law requires them to be there, and they necessarily
have to store their coats some place. In most schools, lockers are supplied
for that purpose. To allow a warrantless police search in these circumstances
is, in effect, to prcvide by law for a situation in which students automatically
surrender their Fourth Amendment rights at the whim of police officers or
school officials. If, as Tinker has held, students do not shed their First
Amendment rights at the schoolhouse gate, it seems incongruous that they should
surrender the right to privacy they would otherwise have. As Judge Rives
stated in Piazzola, "The right to privacy is no less important -than any other
right carefully and particularly reserved to the people.'" Mapp v. Chio, 1961,
357 U.S. 643, 657 .." 442 F.2d at 290.

VI. CORPORAL PUNISHMENT

A. Complaint in'Murphy v. Kerrigan, C.A. No. 69-1174-W (D. Mass.),
settled by stipulation, June 3, 1970.

B. Memorandum of Law in Hernandez v. Nichols, No. C-70-800-RFD (N.D.
Cal., filed April 16, 1970); TRO.

C. Note, Corporal Punishment in the Public Schools, 6 HARV. CIV. RIGHTS -
CIV. LIB. L. REV. 583 (1971).

D. Additional Cases.

Murphy v. Kerrigan challenged corporal punishment in the schools broadly
as a policy violative of the due process guarantee of the Fourteenth Amendment
and the Eighth Amendment's prohibition against 'cruel and unusual punishment."
It also argued that the lack of standards for the imposition of such punishment,
and the lack of fair procedures prior to imposition of such punishment, violated
due process. Included in the papers is a model procedure for dealing with
grievances against teachers. The case ended with a consent decree by which
the Boston School- Committee agreed to ban corporal punishment in the Boston
public schools. The decree expressly stated, however, that it was binding only
for the duration of the term of the School Committee members in office at the
time of the settlement.

The memorandum in Hernandez v. Nichols presents arguments for challenging
corporal punishment solely on procedural due process grounds.
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The law review note, Corporal Punishment in the Public Schools, argues
that courts should find corporal punishment cruel and unusual and a denial
of due process of law. It incorporates ideas expressed in a draft of "Cruel
and Unusual Punishment in Corporal Punishment Cases' by Carolyn Peck, a former
Center attorney. Eighth Amendment challenges are considerzd in light of
whether the puishment constitutes "civilized treatment" and whether it is
clearly excessive. Alternatively, corporal punishment in the public schools
may be unconstitutional for violating the due process clause of the Fourteenth
Amendment. The punishment is viewed as an infringement on the fundamental
interest of physical integrity. The argument is that courts should test
corporal punishment against a standard similar to that applied in cases
involving search and seizure of the person.

The final materials in this section describe recent cases which have
been filed. Most of them pose arguments similax to those in Murphy.

David Gil's book, Violence Against Children, the most current work on

corporal punishment, is also recommended,

VII. PROBLEMS OF STUDENT DISCIPLINE AND CLASSROOM CONTROL, by Roy Lucas.
" This outline of source material on student rights questions was prepared

for the spring conference of the Nationnal Association of Teacher Attorneys,
held May 5, 1970.

ViII. SUITS FOR DAMAGES IN STUDENT RIGHTS CASES

A. Recent cases granting positive relief.
B. Suits for damages under the federal civil rights statutes,

C. College Law Bulletin report on Greene v. Ware, Civ. Act. No.
C'313'70 (C.Dt Ut&h, DeC. 8, 1971).

Claims for damages provide an increasingly useful form of relief in
student rights cases. In Pyle v. Blews, No, 70-1829-JE (s.D. Fla. March 2¢,
1971), the student plaintiff received $100 campensatory damages and costs
after being expelled for long hair. The court ordered that his record be
cleared and that no other students be suspended for long hair. In Tizekker
v. Taylor (Fla. Cty. Ct., Feb. 1972), $18,500 in punitive damages were awarded
a student who had been caned by his school principal. The attorney showed
the punishment to be totally disproportionate to the student's offense of
being one hour late for school.

Nearly every right that has been brought within the due process clause
of the Fourteenth Amendment has also been the subject of a suit for damages

under the civil rights statutes. See Niles, Civil Actions for Damages Under
the Federal Civil Rights Statutes, 45 TEX. L. REV. 1015 (1967).
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Greene v, Ware involves a student leafletting in protest against a
fund-raising dinner for Vice President Agnew, Although he had complied with
university leafletting regulations, he was arrested by university police and
searched. Under a 8 1983 action the judge ruled that there had been a false
arrest and the jury awarded general ($1,000) and punitive ($4,000) damages.

IX. FREEDOM OF INFORMATION .

A. The vight to view, challenge, or control student's school records.

B. The right to receive information about the overall operation of a
school or school system.

Although over thirty states have some form of freedom of information“
legislation, the statutes are often weak or do not apply to school matters.
If a student or parent desires access to information allegedly serving as
a basis for school action against the student, attorneys should -assert a
right to see and challenge all school records concerning the student.

Van Allen v. McCleary, 211 N,Y.S.2d 501 (1961), held that a parent has a

common law right to inspect his child's school records. The New York State
Commissioner of Education took a significant step further -on February 25, 1972
in ruling that even unofficial school records such as teachers' comments or
guidance notes should be accessible to parents. Courts have upheld students'
rights to see and challenge recommendations to college. admissions offices,

‘but schools' rights to include gisciplinary material in such recommendations

have also been upheld.

In some cases, attorneys may seek general information about a whole
school or school system, such as racial composition, test scures, tracking,
college access, financial data, and addresses of students or school personnel.
Data not readily accessible may be easy prey for interrogatories, subpoenas
and other discovery devices. The materials list cases outliring pertinent
situations involving access to information.
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IN THE UNITED STATES DISTRICT COURT
FOR THE
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

" RAYMOND SCOVILLE, a minor, and MERRILL
SCOVILLE, as fafher and next friend;
ARTHUR BREEN,” a minor, and JERRY BREEX,

as father and next friend, CIVIL ACTION

FILE NO.
Plaintiffs
EOUITABLE and

DECLARATORY RELIEF
and DAMAGES SOUGKT

A

BOARD OF EDUCATIOM OF JOLIET TOWMSH|IP HIGH
SCHOOL DISTRICT 204, COUNTY OF WiILL, STATE
OF ILLINOIS; AR'HUR L. BRUNING, CAVID R.
ROSS, HOWARD JOHNSON and CLAYTON WINTERSTEEN

Defendants

T Nt Nt s N Nt P P il Nt P P b Nt b Nt

COMPLAINT

l. This action is for interlocutory and permanent
relief for delcaratory judgment and for dama;es. This
court has jurisdiction by authority of Titles 42 u.s.c.,
Sec. 1983, 28 U.S.C., Sec. 1343, 28 11.5.C., Sec. 27201 and
28 U.S.C., Sec. 2202.

2. Plaintiff RAYMOND SCOVILLE is a minor, 17 years
of age, a citizen of the United States and the State of
Illinois, and resides with his parents at 925 Cakland Avenue,
Joliet, fllinois. (RAYMOND SCOVILLE is hereinafter

sometimes referred to as "minor plaintiff".) Plaintiff

MERRILL SCOVILLE is the father and next friend of minor

plaintiff RAYMOND SCOVILLE, and is also a citizen of the




United States and the State of lllinois and resides at 925 Cakland
Avenue, Joliet, Illinois.

3. Plaintiff ARTHUR BREEN is a minor, |7 years of ace,
a citizen of the United States and the S*ate of !llinois, and
resides with his parents at €55 Ross, Joliet, Illinois. (ARTHUR
BREEN is hereinafter sometimes referred to as "minor plaintiffr )
Plaintiff JERRY BREEN is the father and next friend of minor
olaintiff ARTHUR BREEN, and is also a citizen of the United States
and +he State of Illinois and resides 2% 655 Ross, Joliet, illincis.

4. Defendant, ROARD OF EDUCATION OF JOLIET TOWNSHIP HIGH
SCHOSL SISTRICT 204, COUNTY -)F WILL, STATE OF IL.INOIS (hereinafter
called "JOLIET SCHOOL 20ARD"), a a hodv corporate and politic
created by l1l. Rev. Stats., Ch. 12Z, Sec. 10-I et seq. and av all
times referred to herein, so endowed by said Statute with the right
to sue and be-sued; and also so empcwered to administer public
educatior in the City of Joliet, I1linois, and in narticular at
a high school known as JOLIET TOWNSPIP HIGH SCHOOLS-CENTRAL CAMPLUS
(herei;affer called "JOLIET CENTRAL".) At all times referred to "
herein, defendant ARTHUR L. BRUNING was the Superintendant of the
+three high schools, including JOLiE T CENTRAL, which were administered
hv *he JOLIET SCHOOL BOAPD; defencar* DAVID 9, POSS was the principal
of JOLIET CENTRAL; defendant HOWARD JOHMSON was the junior dean
of JBLIET CEMTRAL, and defendant CLAYTGM WINTERSTHREN was the senior
dean of JOLIET CENTRAL.

5. Prior to February 23, 19R2, minor plaintiffs were enrciled

in the racular cday school session at JITLIET CENTRAL, were above

averace studerts, were membars in good standina of the junior class,




were active in extra curricular activities, and were entitled to
attend said high school pursuant 1o the laws of the State of
Illinois, for the purpose of obtaining a free public education.

6. Prior to January 31, 1569, minor plaintiff RAYMOND SCOVILLE
was the literary editor of tre high school newspaper published
by JOLIET CENTRAL.

7. Prior to January 20, 1968, minor plaintiffs were both
members of the debating team at JOLIET CENTRAL.

8. The rights and powers to discipline students such as
minor plaintiffs are set forth in the Illinois School Code, 111,
Rev. Stats, Ch. 122, Sec. 10-22.6 (1967) which provides that
a school board such as JOLIET SCHOOL BOARD, shall have the power:

"(a) to expel students guilty of aross disobedience
or misconduct. . ." (emphasis supplied)

9. Prior to January 15, 1968, minor plaintiffs conceived
and published z literary journal known as "Grass High" for the
purpose of providing a means by which creative writinag talents
among students at JOLIET CENTRAL could be displayed and appreciated
by students and faculty at JOLIET CENTRAL.

10. On January 15, 1968, minor plaintiffs distributed 60
copies of the first edition of "Grass High" at a péice of 15 cents
per copy. A true and correct copy of said first edition is
attached hereto and incorporated herein as Exhibit I. Said dis-
tritution was made to faculty and students at JOLIET CENTRAL.
Where said disfribytigpmyas made in class rooms at JOLIET CENTRAL
it was done with the express or implied consent of the teachers
in whose rooms said publication was distributed. At no time

did said distribution create a disturbance which did, or could

have caused, any commotion or disruption of classes at JOLIET




CENTRAL. On January 15, 1968, and at no time prior thereto,
vwere m}nor plaintiffs asked to desist from such distribution by
any member of the faculty or administration at JOLIET CENTRAL;
or by any of the defendants.

1. On January 18, 1968, during the second day of final
examinations for fﬁe Fall semester, 1967/1968, minor plaintiffs
were instructed not to report for their scheduled examination
but rather to defendant, CLAYTON WINTERSTEE&, senior deaé.

Minor plaintiffs did report to said defendant, CLAYTON WINTFR-
STEEN, and were then and there threatened by defendan+, CLAYTON
WINTERSTEEN, with retribution for their publication of the journal
"Grass High."

2. On January 20, 1968, minor plaintiffs were informed
by PAUL HAYWOOD, a teacher at JOLIET CEMNTRAL, that they would
no longer be permitted to participate in any debate team activity
because of their publication of "Grass High."

I3. On January 22, 1968, minor plaintiffs were suspended
from classes for the first five (5) days of the Spring 1968
semester at JOLIET CENTRAL.

14. On or about January 31, 1968, defendant DAVID R. ROSS
sent to plaintiff MERRILL SCOVILLE and JERRY BREEN and to defendants
ARTHUR L. BRUNING and HOWARD JOHNSON, 3 memorandum purportina to
set forth certain "charges" 2cainst the minor plaintiffs resulting
from their distribution of the journal, "Grass'ngh"; said memorandum
recommended that minor plaintiffs be expelled from JOLIET CENTRAL
for the remainder of the school term ending June, |968.

5. Subseauent to January 31, 1968, defendants DAVID R, ROSS,

HOWARD JOHNSON and ARTHUR L. BRINING did recommend to defendants




JOLIET SCHOOL BOARD that minor plaintiffs be expelied from JOLIET
CENTRAL for the remainder of the term ending June, 1968. -

16. On January 31, 1968, minor plaintiff. RAYMOND SCOVILLE
was notified by defcndants that he was no longer to be considered ——
an editor of +he high school newspaper.

17. On or about February 6, 1968, plaintiff MERRILL
SCOVILLE and plaintiff JEéRY BREEN received a letter from
defendant ARTHUR L. BRUNING stating that he would recommend
‘the expuision of the minor plaintiffs from JOLIET CENTRAL at
the meeting of the defendants JOLIET SCHOOL BOARD on February
13, 1968; a true and correct copy of the text of sald letter is
-attached hereto and incorporated herein as Exhibit 2,

18. On February 23, 1968, at a meeting of said defendant
JOLIET SCHOOL BOARD, defendant JOLIET SCHOOL BOARD expelled the
minor plaintiffs for the remainder of the school term ending
June, 1968. Said order of expu}slon was contained in a Resolution,
a true and correct copy of which is attached hercto and incorporated
herein as Exhibit 3,

19. Neither minor plaintiffs nor plaintiff MERRILL SCOVILLE
nor plaintiff JERRY BREEN nor any of thelir representatives attended
said meeting. Rather than attend said meeting, plaintiff MERRILL
SCOVILLE and plaintiff JERRY 'BREEN sent a letter to each member
of defendant, JOLIET SCHOOL BOARD, which set forth plaintiffs'
position. A true and correct copy of the text of the letter sent

by plaintiff, MERRILL SCOVILLE is attached hereto, and incorporated

herein as Exhiblt 4,




20. As a result of said expulsion, minor plaintiffs
were forced to complete their studies at the night school
session of JOLIET CENTRAL except for the one course which minor
plalnflffs'were allowed to continue during the regular day
session of JOLIET éENTRAL. Plaintiffs were required to pay
approximately $40.00 for tuition.for said night.school courses
though no tuition was charged for their regular day school sessions
in which plaintiffs were enrolled prior to their expulsion.
Further, minor plaintiffs were required fovpurchase books
and materials for said night school courses in addition to
books and materials which minor plaintiffs were required to have
preéviously purchased for the regular classes at JOLIET CENTRAL.
Further, the quality of education which plaintiffs have and will
continue to receive at said night school session is substantially
iﬁferlor to the quality of education which the minor plaintiffs
would receive during the regular day sessions.of JOLIET CENTRAL.

2l. On or about Feburary 26, 1968, defendant DAVID R. ROSS
informed minor plaintiffs that minor plaintiffs could expect bad
recommendations for college applications. Further, defendant,
DAVID R. ROSS stated that if minor plaintiffs were to publish
another edition of "Grass High" it would mean an end to night
school courses and the one day schoo! course in which minor
plaintiffs had been allowed to enrofl.

22. The action of defendants in expelling minor plaintiff
RAYMOND SCOVILLE and minor plaintiff, ARTHUR BREEN, was invalid
and illegal #n that it violated the First and Fourteenth Amendments

to the Constitution of the Unitdd States of America foi reasons

that the standards by which minor plaintiffs were expelled:




(a) were applied by defendants in a manner which was
arbitrary and unreasonable and deprived minor plaintiffs
of their rights of free speech and free press. Defend-
ants' threatened action will also deprive minor plaintiffs
of their constitutionally protectsd rights;

(b) were not contained in any valid rule or regulation

cf defendant JOLIET CENTRAL or defendants JOLIET SCHOOL
BOARD and were in excess of aufhorify conferred upon
defendants by the Illinois School Code, !II'. Rev. Stats.
Ch. 122; ‘

(c) were onlfheir face arbitrary, unreasonable, vague,
incapable of reasonable administration and without adequate
quidelines for enforcement.

23. lrrepara?le damages have been done in the deprivation of
plaintiffs' rights as set forth herein. Plaintiffs have no adequate
remedy at law in that the deprivation is present and continuing and
will 'extend into the future unless the defendants are enjoined by
this court as hereinaffér prayed; money damages cannot adequately
compensate plaintiffs.

WHEREFORE, the plaintiffs pray that this court:

I. Delcare the action by defendants, expelling minor plaintiffs
from JOLIET CENTRAL, illegal and unconstitutional.

2. Declare the standards by which minor plaintiffs were expellied,
illegal and unconstitutional as applied to minor plaintiffs.

3. Pending the filing of an answer and hearing to determine

this action, grant plaintiffs interlocutory injunction, without

bond, and subsequently grant plaintiffs a permanent injunction:




(a) restraining the operation of said expulsion order,
reinstating minor plaintiffs as full time regular session
students at JOLIET CENTRAL and ordering defendants to
facl{lfafe minor plaintiffs transition into the semester
currently in progress at JOLIET CENTRAL, with full
academic credit; and

(b) restraining defendants, and each of them, thet¢

officers, agents, employees and representatives from

in any way communicating to any school, college, university,

or employer that minor plaintiffs involvemeént In the
heretofore allegea publication and distribution of

sald literary journal, and the events subsequenfxfﬁerefo,
in any way resulted in disciplinary proceedings or

that said publication, distribution and subsequent events
should be daemed in any way a negative reflection upon
minor plaintiffs' character, repufé*lon or qualification.,

4. Order defendants to expunae the records of JOLIET CENTRAL
and defendants of JOLIET SCHOOL BOARD of any evidence of any
disciplinary recommendations or actlons taken as a result of said
publication, distribution and events subsequent thereto. In
particular, that such records be expunged of the resolution of
defendants JOLIET SCHOOL BOARD dated February 23, 1968.

5. Plaintiffs be awarded, as damages and costs of tuition
fees by plaintiffs for said night school sessions and the costs of
books and amterials which plaintiffs had bee requlred to purchase
for said night school sessions.

6. Plaintiffs have such toher and further relfef as is just.

7. Defendants pay plaintiffs' cost of this action.
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(Supplement to Scoville Brief)

ARGUMENT

The Trial Court decided this case on pleadings which
affirmatively alleged a lack of "commotion or disruption" in
connection with plaintiffs' publishing of the journal in qQues-
tion (COmplgint, paragraph 10, App. 3). Further, defendants'
Resolution of Expulsion attached to plaintiffs* Complaint

lacked a finding of "gross misconduct,,gross,disobedience"

or any disruption (App. 24, 25 and 2€). To fill this eviden-

tiary void, defendants attempt to create a series of irrebuttable

presumptions: plaintiffs' opinions are preéumed to be disruptive;

and plaintiffs' use of printed words is presumed to be "deliberate"

and "disruptive."

Ih cases involving First Amendment issues, irrebuttable
presumptions and subjective apprehensions of distrubance cannot
be substituted for evidence. (See Appellants® Brief, page 15
et seq.) Plaintiffs?® position 1s further supported by the case

of Tinker v. Des Moines Independent Community School District,

21 L. Ed. 731 (1969), decided after submission of Appellants’
Brief. That case held that high school students can only be
expelled for the exercise of expressiocn when the record upon
which such expulsion is based contains facts upon which school
administrators could justify a finding that unless the expression

was suppressed, classroom activity would be materially disrupted




29

or substantial disorder would be created. The Tinker trial
court, which was affirmed without opinion by the 8th Circuit,
had held that courts should give administrators broad dis-
cretion and that discipline for expression would be tolerated
so long as any disturbance could be reasonably anticiﬁated.
The Tinker trial court expressly reJecFed the standards of
Burnside v." Byars, 363 F. 2d4 744 (Sth Cir. 1966) which 1imited
administrators® power of discipline not to ;anyfdisturbance"
but only to those situations where the expression 'materially
and substantially interfered with the requirements of appro-
Prlate discipline in the operation of the school.! 258 F.
-Supp. 971, 973. Under the Burnside view, the school's anti-
cipation of any disturbance was insufficient to Justify dis-
cipline. '

R I e 1

The Supreme Court in Tinker adopted the Burnside view
and held that the mere subjective apprehension of disturbance
by the school administrators was insufficient to Justify ex-
pulsion for the exercise of First Amendment rights. The
school officials must establish that unless suppressed, the
expression will result in material disruption of class work,
substantial disorder, or the invasion of the rights of others.
21 L. Ed. 731, 741,

Defendants argue that plaintiffs deliberately proposed

violation of "school procedures." There is no evidence in the




record of such "deliberateness" nor of such "procedures;" and
if there were a question of intention, it would not be appro-
priately decided on the motion filed by defendants of the

Trial Court (App. 31-32). Even assuming plaintiffs' inten-
tions were deliberate, there is no evidence of the regquired
finding of disruptive effect unless the court engages in
another irrebuttable presumption. Defendants' argument appears
to be based on a premise that the aqdacity of plaintiffs! ‘state-
ments evidences insubordination and it is this insubordination
which justifies findings of "misconduct" and "material distur-
bance.” However, the Supreme Court in Tinker consideréd de-
liberateness irrelevant to the issue of disruption. The Coﬁrt
found that the expressions in- Tinker were protected even though
they were a deliberate violation of a previously announced
school regulation: “Petitioners were aware of the regulation
that the school authorities adopted banning the arm bands."

21 L. Ed. 731, 736. Also see the discussion in Appellants'

Brief on insubordination at page 193.

Defendants'! arguments appear to have as an undertone
the premise that plaintiffs' "crime" was the challenging of
authority and that in the name of training for obedience stu-
dents can be punished for peaceful exercise of criticism.

This view of the necessity of the students' blind obedience to

authority has been recently rejected in Breen v. Kahl, U.S.D.C.,




W. Wisc., decided February 20, 1969, reported in 37 LAW WEEK
12506, a cage‘decided after the-submission of Appellants?' Brief.
That case held invalid a regulation forbidding long male hair
and ordered a notation of disciplinary action to be expunged
from plaintiffs! records. Judge Doyle stated in that case:

"So far as education of young people in obedience

is concerned, it is important for them to appre-

ciate the present vitality of our proud tradition

that although we respect government in the exer-

cise—éf’itS'cbnstttqti@nal powers, we jealously

guard our freedoms from its attempts. to exercise

unconstitutional powers." 37 LW 2057.
Unlike most disciplinary cases which have reached the courts, no
“regulation was in effect at the time of plaintiffs* expulsion
forbidding the conduct for which plaintiffs were ultimately ex-
pelled; ror were plaintiffs ever warned that their activity
would be cause for expulsion. Defendants contend at page 20 .of
Appellees! Brief that plaintiffs should have known that they
were violating "accepted rules of conduct" and were urging stu-
dents to violate "accepted procedures";* and they should have

known that this activity would have resulted in expulsion.

*

Defendants urge as another irrebuttable presumption that

& tongue-in-cheek urging of the destruction of "propaganda,"
should be expanded in meaning to include all papers, articles,
reports, information sheets and Principalts Reports to
Parents, Appellees' Brief, page 13.
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In tble
Gnited Hintes Court of Yppeals

For the Seventh Civeuit

No. 17190 Sgrremper Tenn, 1969 Scerensen Sgsstox, 1969

RAxMOND Scovit.Le, a minor, and )
MEeRrriLL ScoviLiE, as father and
next friend; ArRtnur BreEN, a
minor, and .Jerrvy DBREEN, as

father and next friend, Appeal from the
Plaintiffs-Appellants, United States Dis-
v triet Court for the

Boarn ofF TpucaTioN oF JOLIET Northern District
Towxssmie Hier Scroor, DistRICT of Illinois, Eastern
204, County oF WiLL, STATE oF | Division.

Iuuivois; AmrtrRUR L. Bruwning,

Davip R. Ross, Howarp JorNsox

and Crayron WINTERSTEEN,
Defendants-Appellees. /

April 1, 1970

Before Swyeert, Chief Judge, Castir, Sentor Circuit
Judge, Kiry, Fameninp, Commines and Kerser, Cirenit
Judges, en banc.

Kiry, Circuit Judge. The plaintiffs, minors, were
expelled from high school after writing, off the school
premises, a publication which was distributed in school
end which contained, among other things, material critical
of school policies and authorities. This civil rights action
was brought for declaratory judgment, injunctive relief,




and damages,! alloging violation of First and Tourteenth
_ Amendment rights, as well as an unconstitutional applica-
tion of an Illinois statute. The district court dismissed
the suit for failure to state a claim upon which relief
could be granted. A panel of this court, in an opinion
(one judge dissenting) issued Septemnber-25, 1969, affirmed
the district' court’s jndgment dismissing the complaint.
Subsequently, this eonrt granted plaintiff§ petition for
rehearing en banc. We now reverse the district court'’s
judgment and remand for further procecdings.

The plaintiffs are Raymond Scoville and Arthur Breen,
students at Joliet Central ITigh Sehool, one of tliree high
schools administered by the defendant Teard of Education.
Scoville was editor and pnblisher, and Breen senior
editor, of the publication “Grass ITigh.,” They wrote the
pertinent material. “Grass ITigh” is a publication of
fourteen pages containing poetry, essays, movie and
record reviews, and a critical editorial. Sixty copies were
distributed to faenlty and students at a price of fifteen
cents per copy. :

On January 18, 1968, three days after “Grass High"”
was sold in the school, the dean advised plaintifis that
they could not fake their fall semester examinations.
Tour days thereafter  plaintiffs were suspended for a
period of five days. .Nine days affer that Scoville was
removed as editor of the schaol paper, and'both he and
Breen were deprived of further participation in school
debating activities.

The dean then sent a report to the superintendent
of the high schools with a recommen-lation of expulsion
for the remainder of the school year. 'The superintendent
wrote the parents of plaintiffs that he wonld present
the report, together with the recommendation, to the
Board of Fiduncation at=its ncxt meeting. ITe invited the
parents to he present. Scovilic’s mother wrote a letter

1The period of expulsion has ended and plaintiffs were rend?nitted
to Joliet Central High School as seniors for the school year 1969-70.: This
fact renders moot the question of injunctive relief against the.Board of
Education’s order. Remaining are the questions of declaratory judgment,
injunctive relief with respect to restraining defendants from. undin%
information of the expulsion fo colleges and prospective employers o
plair;gﬁs. and with respect to expunging the expulsions from the schocl
recora.
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to the Board (plaintifis’ [ixhibit 2, appended to the com-
plaint) expressing plaintiffs’ sorrow for the trouble the
wtwwleads had eansed, sfating that they had learned a
lesson, that they were worried and upset. abont pocsible
interrnption in  their edueation and that the parents
thought the hoys had already heen adeguately punished.
Neither plaintifis nor their parenis attended the Board
meeting, The Board oxpelled- plaintiffs” from the day
classes for the second semester, by virtue of the Board’s
anthority under Ty, Rev. Srtar. Ch. 122, See. 10:22.6
(1967), npon. a deterimination that they were miilty of
“gross disobedience [and] miscondnet.”” The Board per-
mifted them to attend, on a probationary hasis, a day
elass in physics, aud night sehool at Joliet Central. The
snit before us followed,

Upon defendants’ motion o dismiss, the distriet conrt,
decided that the complaint, on its faee, alleged facts
which “amounted to an immediaie advoeney of, and incite-
ment. to, disvegard of sehool administrafive procedures,”
especially becanse the publieation was diveeted to an
immatnre andience. fu other wowrds, the eonri implieitly
apphied the clear and present danger test, finding that
the distrihution constituted a direet and substantial threat
to the eficctive operation of the high seliool. At no time,
cither before the Donwvd of Fdueation or in the distriet
conurt, was the expulsion of the plainiiffs justified on
grounds other than the objectionable confent of the pub-
Beation. The Poard has not objected to the place, fime
or manner of distribution. The conrt found and it is not
disputed that plaintifis’ conduet did not. cause any com-
motion or disruption of elasses,

No charge was nuwle that the publieation was libelous,
and the distriet ecourt felt it wmneeescary to consider
whether the language in *CGrass High” Jabeled as “inappro-
priate and indecent” by the Board could he suppressed
as obscrne? The court thonght. that the interest in main-

3The Board found sufficient to justify expulsion that the action of
plaintifis

(1) constitutes a public usc of Inappropriate and indecent language,

(2) constitutes a violation of established rules. of said schonl

district, (3) constitutes a disregard of and contempt for the
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taining its school system outweighed the private interest
of the plaintiffs in writing and publishing “Grass High.”
The basis of the court’s decision was an editorial entitled
“My Reply” (a copy -of which is appended to this
opinion) which—after criticizing the school’s pamphlet,
“Bits of Steel,” addressed to parents—urged the students
not to accept “in the fiuture,” for delivery to parents,
any “propaganda’ issuied by the school; and to -destroy
it if accepted. I

Plaintiffs contend that the expulsion order violated
their First and Fourteenth Amendment freedoms. The
same cases are cited by plaintiffs and defendants in sup-
port of their arguments on this contention. The authorita-
tive decision, pertinent o the important® issue before us,
is T'inker v. Des Moines School District, 393 U.S. 503
(1969).* T'inker is a high school “arm band” case, but its
rule is admittedly dispositive of the case before us.*

% (Cont.)
authorities charged with the administratzun of said Central Campus
and said school district, (4) encourg;#§ the diswregard and dis-
obe"ence of orders promulgated by the July constituted authorities
of said Central Campus and said school district, (5). involves other
students as parties to the preparation and distribution of the afore-
sald writing who were in fact not parties thereto.
Board resolution, plaintiffs’ Exhibit 3, appended to the complaint.
There is a risk with respeet to (4) above, “But our Constitution
says we must take this risk.” Tinker v. Des Moines School District,
893 U.S. 503, 508 (1969).
The Board relied upon an unwritten policy which was presumably
applicd ex post facto to the plaintifia

$“High school underground newspapers are spreading like wildfire
in the Chicago area.” High School Students Are Rushing into Print—
and Court, Nation's Schools, Jan. 1969, p. 30. Sec also Nahmod, Black
Arm Bands and Underground Newspapers: Freedom of Speech in the
Public Schools, 51 Chicago Bar Record 144 (Deo. 1969).

¢ The Supreme Court decision in Tinker was not filed until after the
district court decided the case before us and after plaintiffs’ original
brief was filed. Tinker was cited and discussid in defendants’ brief and
in plaintiffs’ reply brief. .

$ The closest case factually which gives support to plaintiffs is the
university publication case of DNickey v. Alabama State Board of Educe-
tion, 273 F¥. Supp. 613 (M.D. Ala. 1967)—also decided before Tinker.
The fact that it involved a tniversity is of no importance, since the
relevant principles and rules apply generally to both high schools and
universitins.

We think the district court should not have buen too concerned over
the immaturity of the student rcaders of "Grass High." Professor Charles
Alan Wright has noted, however: “It js kikcly that the tolerablée limit
for student expression in high school should be narrower than at
college or university level.” Wright, The Constitution Hae Come to the

" Campus, 22 Vaw. L. Rav. 1052, 1053 (1968),
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The Tinker rule narrows the question before us to
whether the writing of “Grass Tligh” and its sale in school
to sixty students and faculty members could “reasonably
have led [the DBoard] to forccast substantial disruption
of or material interference with school activities . . . or
intru[sion] into the lives of others.”® Tinker .v. Des
Moines School District, 393 U.S. at 514. (Emphasis added.)
We hold that the district conrt erred in deciding that the
complaint “on its face” disclosed a clear and present
danger justifying defendants’ “forecast” of the harmful
consequences referred to in the T'inker rule.

Tinker announces the principles which underlie our.

holding: High school students are persons entitled to
First and Fourteenth Amendment protections. States and
school officials have “comprehensive authority” to pre-
scribe and control conduet in the schools through reason-
able rules consistent with fundamental constitutional
safegnards. Where rules infringe upon freedom of ex-
pression, the school officials have the burden of showing
justification. See also Burnside v. Byars, 363 F.2d 744
(5th Cir. 1966); Blackwell v. Issaquena Co. Board of
Education, 363 1°.2d 749 (5th Cir. 1966); Soglin v. I auf-
man, No. 17427 (7th ‘Cir. Oct. 24, 1969); Breen v. Kahl,
Nos. 17552, 17553 (7th Cir. Dec. 3, 1969); Dickey wv.
Alabama State Board of Education, 273 F. Supp. 613
(M.D. Ala. 1967); Jones v. State Board of LEducation,
279 F. Supp. 190 (M.D. Tenn. 1968). There 1s no dispute
here about the applicable principles or decisional rules.

Plaintifis’ freedom of expression was infringed by the
Board’s action, and defendants had the burden of showing
that the action was {aken upon a reasonable forccast

of a substantial disruption of school activity. No reason- -

able inference of such a showing can be drawn from the
complaint which merely alleges the facts recited in the
beginning of this opinion. The criticism of the defendants’
disciplinary policies and the mere publication of tha:

¢ This “forecast” rule is an extension of the “substantial disruption
or material interference” rule applied in the leading decision of Burnside
v. Byars, 363 F.2d 744 (5th Cir, 1966), in favor of students, and in
Blackwell v. Issaquena Co. Board of Education, 363 F2d 749 (5th Cir.
1068), against students’ conduct.
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criticism to sixty students and faenity members leaves
no room for reasonable inference justifving the Board's
action. While reecognizing the need of cifective discipline’
in operating schools, the law requires that the school
rules he related to the state interest in the prdduction
of ‘well-trained intellects.with eonstruetive critical stances,
lest students imaginations, intelleets and wills ho unduly
stifled- or chilled. Schools are increasingly  aeeepting
student eriticisin as a worthwhile influence in schiool
-admiinistration.®

Absent an affirmative showing by the defendants, the
district conrt, faced with the motion to- dismiss, inferred
from the admitted facts in plaintiffs’ complaint and the
presented exhibits that the Board action was Justiiiad,
However, the district conrt had no factual basis for, and
made no meaningful application of, the proper rule of
balancing the private interests of plaintiffs’ free ex-
pression against the state’s interest in furthering the
public school system. Buraside v. By1rs, 363 F.2d at 748.
No evidence was taken, for exammple, to show whether the
classroom sales were approved by the teachers, as alleged;
of the numher of students in the school; of the ages of
those to whom “Grass High” was sold: of what the impact
was on {hose who honght “Grass High"; or of the range
of modern reading material available to or required of
the students in the school library, That plaintiffs may
bave intended their eriticism to substantially disrupt
or materially interfere with the enforcement of school
policies is of no significance por so nnder the Tinkey test.

The “Grass Iligh” cditorial imputing a “sick mind”
to the dean reflects a disrespeetful and tasteless attitude

" Ill:considered suppression carries its awn dangers. For example, in
Blackwell v. Issaquena Co. Board of Ecucation, 363 F.2d at 751, it is
said that threc students wore the challenged frecdom buttons on
Friday. They were taken to the principal who ordered the buttons
removed. The three refused to do so and were suspended. On Monday
150 students wore the buttons.

®The Harvard Law Review states “[R]esponsible student eriticism
of university officials is socially valuable since in many instances the
students are peculiarly expert in campus issues and Possess a unique

perspective on matters of school policy.” Devclopments in the Lowe.

Academic Freedom, 81 Hanv. L. Rev. 1045, 1130 (1968). Prudent criticiam
by seventeen-year-old high school juniors may slso have value.

a7




toward authority. Yet does that imputation to sixty stu-
dents and faculty members, without wmore, justify a
“forccast” of substantial disrnption or material inter-
ference with the school policies or invade the rights
of others? We think not. The reference undonbtedly
offended and displeased the dean. But mere “expression
of [the students’] feelings with which [school officials]
do not wish to contend” (Tinker v. Des Moines School
District, 393 U.S. at 511; Burnside v. Byars, 363- F.2d
at 749) is not the showing required by the T'inker test
to justify expulsion.

Finally, there is the “Grass ITigh” random statement,
“Oral sex may prevent tooth deeay.” This attempt to
amuse comes as a shock to an older generation. But
today's students in high school ave not insulated from
the shocking but legally aceepted langnage used by
demonstrators and profestorsin streets and on campuses
and by authors of best-selling modern literature. A hearing
might even disclose that high scheal libraries contain
literature which would lead students to believe the state-
ment made in “(Girass High"” was unobjectionable.

We helieve the discussion above makes it clear, on the
basis of the admitted facts and exhibits, that the Board
conld not have reasonably forecast that the publication
and distribution of thir paper to the students would
substantially disrupt or materianlly interfere with school
procednres.

II

The sole authority for the Board’s action is TrL. Rev.
Star. Ch. 122, See. 10.22.6 (1967), which gives the Schoonl
Board the power “to expel pupils guilty of gross dis-
obedience or misconduct.” In view ol our conclusion that
the complaint “on its face” discloses an unjustified in-
vasion of plaintiffs’ First and Fonrteenth Amendinent
rights, it follows that we agree with plaintiffs that the
Board applied the Illinois statute in an unconstitutional
manner.

9See Nahmod, Black Arm Bands and Underground Newspapers:
ll‘;zudo‘m( Sl.:peecl; in the Public Schools, 51 Chicago Bar Record, 144,
n’ L]




We conclude that absent an evidentiary showing, and
an appropriate balancing of the evidence by the district
court to determine whether the Board was justified in a
“forecast” of the disruption and interference, as required
under Tinker, plaintiffs are entitled to the declaratory
judgment, injunctive and damage relief sought,

* The cause is remanded for further proceedings.
_ Raveasep and Rimanoro.
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APPENDIX

MY RFEPLY

Recently, we students at Joliet Central were subjected
to a pamphlet called “Bits Of Steel.” This occurrence took
place a few wecks before the Christmas vacation. The
reason why I have not expressed my-opinions- on this
pamphlet before now is simple: being familiar with the
J-HI Journal at Central, I knew that they would not
print my views on. the subject.

In my critique of this pamphlet I shall try to follow
the same order in which the articles were presented.

The pamphlet started with a message from the prin.
cipal, David Ross. This is logical because the entire
pamphlet is supposed to he “The Principal’'s Report to
Parents.” In this article Ross states why the pamphlet
was put out and the purpose it is supposed to accomplish,
namely, the improvement of communication between par-
ents and administration. Ile has to be kidding. Surely,
he realizes that a great majority of these pamphlets are
thrown away by the students, and in this case that is
How it should have been. I urge all students'in the future
to either refusc to accept or destroy upon acceptance
all propaganda that Central’s administration publishes.

The second article told about the Human Relations
conunittee which we have here at Central. It told why
the committee was assembled and what its purpose is.
It also listed the mewbers of the comnmittee who attend
school here at Contral. All-in-all this was probably the
best article in the whole pamphlet, but never fear the
administration defeated its own purpose in the next article
which was a racial breakdown of the Central campus.
As far as T could see this article served no practical
purpose. By any chance did the administration feel that
such a breakdown would improve racial relations? I think
not. This .article had such statements as: Spanish Ameri-
can students were included with the white students. Well,
wasn’t that nice of the administration. In other words,
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the only difference noted was whether the student was
white or Negro. .

This was followed by an article ealled “Did yon Know?1”
This was, supposedly, to inform the parents of certain
activities, Intertwined thronghont it were nunerons rules
.that the pavents were to see their children obeyed. Quite
ridienlons. :

Next eame an arficle on attendance. There's not m::ch
I can say about this one. [t simply told the haggered
parents the utterly idiotic and asinine procedure that
they nmst go throngh to assure that their children will
br exensed for their absencoes.

Question from the parents was the next in the line of
articles, "This consisted of a set of three questions written
by the adwinistration and then answered hy the adminis.
tration. The first question was designed to inforin the
reader abhont the background of the now superintendent.
The second was abont the paperbacks which were placed
in the dean's oftice. They stafe that the books were pat
there “so that your sons and daughters may read while
they wait. The hope is that no woment for learning will
be lost.” Boy, this is a Jangh. Our whole syétem of ednen-
tion with all its arbitrarv rules and schedules scems
dedicated to nothing but wasting time. The last question
concerned the Wednesday Que-ins. It was followed by a
quote: “Sometimes we, parents and schoolmen wnst seem
eruel in order to he kind to the children placed in our
care.” Do you think that the administration is trying to
tell us something ahout the true purpose of the Wednes-
day Que-ins? '

The next gem we came across was from our beloved
senior dean. Our senior dean seems to feel that {he only
duty. of a dean or parent is to be the administrator of
sone type of punishiment. A dean shonld help or try to
understand a student instead of merely punishing him.
Our senior dean makes several interesting statements
such as, “Proper attitudes must he part of our lives and
the lives of our children.” 1 holieve that a person should
be allowed to mold his own atfitudes toward life, as long
as they are not radically anti-social, without extensive
interference from persons on the outside, especially these
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who are nnqualified in such fiekls. Another interesting
statement that he makes is “Therefore let us not clieat
our children, our precious gifts from God, by neglecting
to discipline themi” It is my opinion that a siatement
such as this is the product of a sick mind. Onr- senior
dean hecause of his position of authority over a large

oup of young adnlis poses a threat to our community.

hould a mind whose only thought revolves aronnd an
act of discipline he allowed to exert influence over the
young-minds-of: our-comimnnity? I think-not..T woeunld urge
the ‘Board of Tdneation-to reiest that this-dean-amend
his- thinking or_resign. The man-.in_the "dean’s position
must:-he:qualified to -the extent that his-concern-is to help
the students- rather than_discipline -or punish: them.

This pamphlet also-contained an article from the fresh-

" man dean. T should like to say that Dean Fngers, in his

article, shows a great deal of promise. 1le appears to be
gentiinely interested in the problems-of the students en-
trusted to him. All T can say to him is to keep up the

. good work.

The last thing of any interest in the pamphlet was
about the despieable and disgusting detention policy at
Central. I think most students feel the same way as 1
about this policy. Therefore I will not even go into it.

In the whole pamphlet I conld see only one really
bright side. We were not subjected to an article written
by Mr. Diekelman.

Senior Editor
Grass High




.
¥
*
1

W HBEE e

Nec. 17190

CastLe, Senior Circuit Judge, dissenting. 1 find myself
constrained to disagree with the majority’s conelusion

* that Tinkey v. Des Moines School District, 393 U.S. 503,

and the other cases relied upon, dictate that in the cirenm-
stances of this particnlar ease an- evidentiary hearing
was a:prerequisite-to the Distriet Conrt’s.implicit finding
and’ conelusion that the disciplinary action taken hy the
schodl' board was justified. Jere, there was -admitted

‘action by the minor: plaintiffs, through the medinm of

their publication “Grass ITigh”, calling vipon their fellow-
students to flaunt the school’s administrative procednre
by destroying, rather than delivering to tieir parents,
materials delivered to the students for the Iatter purpose.

I perceive no oecasion here for the court to hear evi-
dence bearing on the actual or likely success or ecifect
of. such advoeacy as a prerequisite to a “balancinz of the
private interests” of these adolescent plaintifis’ “free
expression” against the state’s interrst in conducting
an efficient system of public schools. In my view, plain-
tiffs, advocacy of disregard of the school’s procednre
carried with it an inherent threat to the eficctive opera-
tion of a method the school authorities had a right to
utilize for the purpose of communiesting with the parents
of students.

I would affirm the judgment of the Distriet Court.

A true Copy:
Teste:

Clerk of the United States Court of
Appeals for the Seventh Circuis.

USCA 3741—-The Schefler Press, Inc, Chicago, Ilincie—4-1-70-300
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Joliet High

School

- Asks for Review
'-of Scoville Case

BY PAMELA ZERMAN

Opposing parties in a two-year-old
controversy involving the rights of hj
school students agree on onlyUne
thing—theére is a need for clear rules
telling high school officials how far their
authority to operate schools can extend
without infringing on students’ constitu-
tional rights.

For that reason the Joliet Township
High school board has voted to authorize
Atty. Richard Buck o petition the
United States Supreme court to-review
the -recest S-to1 federal Court. of

. Appeals decision against them.

‘The decision-held that-school-olficials
shouldnot:have - expelled-two_students,
Raymond Scoville and Artbur Breen, in
1968 for distributing a literary magazine,
“Grass High,” at Joliet Central High
school if they could not “reasonably
forecast” that a substantial disruption of
school procedures would resuit.

Have Since Graduoated

Both students were expelled for one
semester, readmitted after they iti-
ated court action, and have since
graduated. Scoville, 925 ‘Oakland av.,
Joliet, dropped out of the University of
Chicago after his first quarter. there
because he “didn't like school In
geveral” He is looking for a job in
Joliet but is “having difficulty because I
have long hair I guess.”

Breen, €55 Ross st., Joliet, is working -
for an aluminum processing company.

The magazine the two published con-
tained poetry. essays, and an editorizi
eritical of sch »0] personnel that urged
students to either refuse to accept or®
destroy upon acccptance all “propa-
ganda” published by the school admini-
stration. Since their graduation, the two
youths bave periodically published other
editions. The Jast one was seen at the
school in February.

‘The appeals court relied oo a United
States Supreme Court decision handed
down Feb. 24, 199, [Tinker v. Dcs
Moines Independent Community School
district} ip which the court upheld the

.right of high school students to wear

black armbands on schoal facilities.

Apply *Tinker Rule™

In the Scoville case, the court of
appeals applied the “Tinker rule” which
they said narrows the issue to whether
distribution of *Grass Hizh" could
reasonably have Jed school officials to

“forecast a substantial disruption of, or
material interference with school activie
ties . . . or intrusion into the lives of
others."”

“I would challenge anvone fo defire
what is a real and present danger of
disruption.” Dr. Arthur Bruninz, Joliet
school superintendent, said. **If someone
distributes literature that could preci.
pitate a violent confrontation with
students, should the school wait until the
confrontation- occurs before they take

-action?

“We feel.the decision goes far beyond
the* expulsion-of-these two-students-and
far beyond Joliet school.” Bruning said.
“"Thercfore we feel it [the case] should
be carried to its conclusion so tkat the
conduct of aJl school officials car be
clarified. This poses a thrcat to the
conduct of schools and there is a great
deal of concern.”

Mail Opposes Ruling

The superintendent reportcd tie
schioo! hias secelved heuvy mail (-rsing
the court ruling and several offers from
various organizations and other school
districts to join in the petition to tke
Supreme court. He said they plaa to
solicit assistance in their endeavor.

Pau! Lurie. attorney for the American
Civil Liberties Union {A. C. L. U.). who
represented the students in the suit.
said, “Were -ickled pink that tke
district has voted to appeal the decisios.
We can't lose. I would be shocked if the
Supreme court disagreed with this
decision.”™

Jay Miller. head of the lilinois ctrupier
of the A.C. L. U.. said he felt the
Scoville decision was “clear, wneil
reasoned, and well Iaid out. It is almost
inconceivable that the United States
Supreme court won't agree with it

While Dr. Bruning looks to the
Supreme court to clarify the position cf
school officials, Miller feels the courls
have done their job and that it is now
time for hoards of education to advise
their principals on current and prohshie
future conrt «ecisions.

The A. C .L. U, has encouraced schovl
administrators to em. k on such =
program. They {ccl such activn is
needed to inform school officials ang o
give to students, who might otherwise
risk expulsion, clear Dotice of whit cas
acd cannot he done in the area of
protest activities at schools.
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IN THE UNITED STATES COURT OF APPEALS

FOR THE FIRST CIRCUIT

EDWARD RISEMAN, a minor, by his brother and next friend, RONALD
RISEMAN, individually and on behalf of all similarly situated
students in the School District of Quincy
Plaintiffs-Appellants
vS.

THE SCHOOL COMMITTEE OF THE CITY OF QUINCY, et al.

Defendants=<Appellees

PLAINTIFFS' BRIEF ON

APPEAL FROM THE DISTRICT GF MASSACHUSETTS

Carolyn Peck

Center for Law and Education
Harvard University

. 38 Kirkland Street
Cambridge, Massachusetts 02138

"Michael Altman

Boston Legal Assistance Project
474 Blue Hill Aveaue
Dorchester, Massachusetts 02121




ornan, -

rpneg

e V. nae

44

TABLE OF CONTENTS

Table of Cases, Statutes, and Other Authorities. . . . . . . . .
Statement of the Issues . . . . . . . . ¢ ¢ v v ¢ o ¢ ¢ o o o o
Statement of the Case . . . . . . . . . .. .. e e e e e e e
Argument

I. This Court has jurisdiction of plaintiffs' appeal . . .

II. The_plainéiff was unconstitutionally denied his
right to distribute leaflets in school . . . . . . . .

‘III. Rule 4.17 of the Quincy School Committee is so
" vague that it violates due process as embodied
in the Fourteenth Amendment . . . . . . e e e e e e .

IV. Rule 4.17 of the Quincy School Committtee is
unconstitutionally overbroad . . . . . . . . . . . . .

V. Rule 4.17 operates as a constitutionally invalid
prior restraint on freedom of expression . . . . . . .

Conclusion e o o o o o 8 o e e e o o o e 6 o o o o o o o o o

Appendix to appellant's brief . . . . . ¢ ¢ ¢ ¢ o 4 s e 0 0 e

Index to appendiX . . . ¢ o o o o « o o « o o o o o o o o o o o

12

14

16
21
1A

1A




TABLE OF CASES

Alloyd General Corp. v. Building Leasing
Corp., 361 F. 2d 359 (1lst Cir. 1966). . . . . . . . . .

Antonelli v. Hammond, 308 F.Supp. 1329V
(D.Mass. Feb. 5, 1970) . . . . .. e o o o o o o o o @

Bantam Books v. Sullivan, 372 y.S. 58 (1963) . . . . .

Brooks v. Auburn University, 296 F.Supp. 188
(l'x.D.Ala. 1969) e e o o o o o o o o o ® o o o & o o o

Connolly v. General Construction Co., 269
U.S. 385 (1926) e e e e e s e e e e e e e e e & o .

Cox v. Louisiana, 379 U.S. 536 (1965) . ... .. ..

Dickey v. Alabama Board of Education, 273
F.Supp. 613 (M.D. Ala. 1967) . . . . ¢« ¢« ¢ ¢« ¢ « o & &

Dilworth v. Riner, 343 F.2d 226 (5th Cir. 1965) o« o e

Eisner v. Stanford Board of Education, F.Supp.
(D.C.Conn. July 2, 1970) e e e e o o e .

Freedman v. Maryland, 380 U.S. 51 (1965) . . . . . . «

Joseph Burstyn, Inc. v. Wilson, 343 U.S. 495
(1952) e e o o 6 6 o o e o o o o e o o o o o o o o

Keefe v. Geanakos, 418 F.24 359 (1st Cirx. 1969) . . . .

Largent v. Texas, 318 U.S. 418 (1943) . . . . . . ..

Lovell v. Griffen, 303 U.S. 444 (1938) . .. .. . ..

NAACP v. Ala. ex rel Flowers, 377 U.S. 288 (1963) . . .

NAACP v. Button, 371 U.S. 415 (1963) . . . . . ...

National M2diation Board v. Airline Pilots
Assn. Internat., 323 F.2d 305 (D.C. cir. 1963) . . . .

Near v: Minnesota, 283 uU.S. 697 (1931) . . . . . . . .

Pan American World Airways v. Flight Engineers

Internat., 306 F.2d 840 (2d Cir. 1962) . . . .. . . .

17

18
18

12

13

11

11,17

18,19,20

20
10
18
18
14

14

16




4
i
i
3
B
{

R L.

e i 3 e

F e e oo Rt

An b e e T A T

R T

Richards v. Thurston, 424 F.2d 1281 (1st Cir. 1970) . .

Schenck v. U.S., 249 U.S. 47 (1919) e e e e e e

Scoville v. Board of Education of Joliet Township
High School District 204, 425 F.2d 10 (7th Cir. 1970) .

Soglin v. Kauffman, 295 F. Supp. 978 (W.D.Wis., 1968),
aff'd 418 F.2d 163 (7th Cir., 1969) e e e o s o o o &

Sullivan v. Houston Independent School District
307 F.Supp 1328 (S.D. Texas, 1969Y) o s o o o o o o

Staub v. City of Boxley, 355 U.S. 313 (1958) . . . ..

Terminiello v. Chicago, 337 U.S. .1 (1959) e e e o

Tinker v. Des Moines Indépendent -School District
393 -U.S. 503 (1969) e e 0 e

United States v. Wood, 295 F.2d 772 (5th Cir. 1961) . .

Woods v. Wright, 334 F.2d 374 (5th Cir.) e s o o
Zucker v. Panitz, 299 F.Supp. 102 (S.D.N.Y.-1969) . . . .
Zwickler v. Kocta, 389 U.S. 241 (1967) e e e o e

STATUTES AND OTHER AUTHORITIES

Hahmod, Beyond Tinker: The High School As An
Educational Public Forum, 5 Harv. Civil Rts. -
Civil Libs. L. Rev. 278 (1970) e e o o o

Mass. Gen. Laws, Ch. 231A 81 e e s e s e s e e e e

Mass. Gen. Laws, Ch. 214 §1 e e e e e e e e e

28 U.S.C. §1292(a)(1) . . . 4 . i e i e e e e e .
28 u.s.c. 81343 . . ... ... e e e e e e e e
28 U.s.c. 82201 . ..... . . e e e e e e e

42 y.s.C. 81982 . . .. ... e e e e e e e . . .

10

16

10

13

11
18

16,17

9,10,17,20

7,8
8
11,18

14

11
20
20




STATEMENT OF ISSUES

1. Whether the Circuit Court of Appeals has jurisdiction
over an appeal from a district court order which granted a tempo-
rary restraining order but denied plaintiffs motion for a temporary

injunction.

2. Whether school officials of a public school may prevent
‘'students from distributing sleaflets and other forms of written
expression within school buildings even if distribution is carried

out in an orderly and not substantially disruptive manner.

3. Whether Rule 4:17 of the Quincy Public Schools is vague
and overbroad and violates plaintiffs' rights under the First and

Fourteenth Amendments.

4. Whether school officials of a public school can require

students to submit to them written forms of expression for approval

prior to distribution within the schools.
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STATEMENT OF THE CASE

This is an appeal from a decision of Judge Francis Ford
and the "Temporary Restraining Order' entered upon plaintiff's
motion for a temporary injunctisn.

This action was comm;nged on July 24, 1970. Jurisdiction‘
of the district court was invoked under Title 28 U.S:C., Sections
1343 and 2201. The cause of action is authorized by Title 42 U.S.C.,
Section 1983. The plaintiff’'s basic claim is that he is being
denied his right to freedom of expression guaranteed by the Fir-:
and Fourteenth Amendments to the United States Constitution by
the defendants' refusal to allow him to distribute leaflets within
the school.

On July 24, 1970, plaintiffs filed a motion to proceed in
forma pauperis in the district court. On July 28, 1970, the
district court denied the motion without giving any written reasons.
On July 31 a second in forma pauperis motion was filed and denied
on August 12, 1970, without reasons.

On August 25, 1970, a motion for a temporary injunction was
filed in district court. Defendants were notified by mail on
Augyst 20 that the motion for a temporary injuncticn would be mad
On September 17, 1970, an Order to Show Cause issued notifying
defendants £hat a hearing on the motion for a temporary injunction
woul:d be held on September 25, 1970.

On September 22, 1970, Judge Francis Ford held a hearing on i:

motion for a temporary injunction. Counsel for both parties were
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present and argued the case. Plaintiffs presented Edward Riseman's
affidavit which incorporated the complaint by reference. No other
evidence was introduced by either plaintiff or defendant.

On the same day, Judge Francis Ford denied plaintiffs' motion
for an injunction and granted a temporary restraining order which
prohibited defendants from interfering with leafletting on school
premises outside school buildings. The district court refused to
restrain defendants from interfering with non-substantially
disruptive leafletting within the school building in accordance with
plaintiffs' request for relief.

On September 24 plaintiffs filed their Notice of Appeal and
on September 25 plaintiffs filed a motion to appeal in forma
pauperis in district court. On September 24 plaintiffs moved in the
First Circuit Court for an injunction pending appeal. On September 29
plaintiffs filed a motion to proceed in forma pauperis in the circuit
court. A hearing was held on both motions before the First Circuit
Court on September 29 and the Court granted the motion to proceed in
forma pauperis and the injunction pending appeal.

On April 14, 1970, plaintiff Edward Riseman attempted to
distribute leaflets in a hallway of the Reay E. Sterling Junior
Higﬁ Sc#ool in the City of Quincy where he was a st:udent:.1 One
leaflet announced an anti-war rally which was scheduled to be held
on the Boston Common the next day-;fter school hours. The second

leaflet was entitled "A Student Bill of Rights" and contained

“The statement of facts set forth herein is taken from the affidavit
of Edward E. Riseman and the complaint herein, incorporated into

the affidavit which were the only evidence presented at the district
court hearing on plaintiffs' motion for a temporary injunction. The

affidavit and complaint are set forth in the Appendix, pp. 6A-- 23A.
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descriptions of rights and privileges which the plaintiff believes
should be aff&rded students in the public schools. The distribution
did not result in any disruptionvof regular school activities.
Edward Riseman was summoned from morning class to the office of
the principal of the school, Arnold Rubin, who took the leaflets
not yet distributed from plaintiff and told plaintiff that he could
not distribute the leaflets in school,jbecause he had not sought
prior ;pproval. On April 28 Edward Riseman spoke again with the
principal about his desire and right to distribute leaflets in
school. Mr. Rubin agreed that plaintiff had a constitutional
right to distribute leaflets in school, but that that did not mean
plaintiff had to exercise that right. Plaintiff was told he would
have to obtain permission to leaflet from the Superinténde;t of
Schools or the School Committee. That same day, Edward Riseman
called Dr. Creedon, the Superintendent of Schools, and asked to
appear before the School Committee. He was told his requestAmust
be in writing. On May 1, Edward Riseman put his request in writing
to Dr. Creedon. He received a reply on May 11 which did not set a
date for his School Committee appearance, but referred the matter
to the Coordinator of Social Studies, Mr. Carl Deyeso. On May 13,
Edward Ri  an met with Mr. Deyeso and Mr. Rubin and Mr. Rubin said
that further distribution of leaflets would be in defiance of the
School Committee rule and would result in suSpensisn.

Shortly thereafter, Edward Riseman contacted James Bensfield,

an attorney, who wrote on May 19 to the School Committee to request

a hearing for his client. Mr. James McCormick, Vice-Chairman of
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the School Comittee, responded for th; School Committee by demanding
proof of ﬁérental consent. Edward Riseman's parents wrote to Dr. Creedon
assuring him that Edward Riseman had their permission to appear before
the Committee,

On June 17, 1970, Edward Riseman appeared before the School Com-
mittee., A question arose as to the type of literature involved but
Mr. Sweeny, a member of the Committee, said that the content was irrel-
evant, and that the issue was whether school policy should be changed
to permit distribution of material of any kind through the school
;ystem without proper approach to the School Committee. The School
Committee unanimously decided to deny permission to distribute leaf-
lets on the basis of the existence of Rule 4.17, entitled "Advertising
in the Schools," which provides in part:

pupils, staff members, or the facilities of the school

may not be used in any manner for advertising or pro-

moting the interests of any school or non - school agency

or organization, without approval of the School .Committee."

(The full text of the rule appears in Appendix p. 214)

Plaintiff Edward Riseman desires to distribute leaflets and

printed matter pertaining to issues of import and interest in school

during the school year. He is willing to comply with reasonable

regulations governing time, place and manner of distribution.
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refusing or dissolving injunctions ....

ARGUMENT
1. THIS COURT HAS JURISDICTION OF PLAINTIFFS' APPEAL.

On September 25, 1970, plaintiffs filed their appeal to this

‘Court from the failure of the district court to grant their Motion

for a Temporary Injunction. The appeal was filed under 28 U.S.C. §

1292 (a) (1) which provides that Courts of Appeals shall have jurisdic-

‘tion of appeals from "interlocutory orders of district courts ...

Although some courts have held that the denial of a temporary-

Testraining order is not an .appealable order, -this Court has ruled

that "a temporary restraining order is included within the meaning
of 'injunction' as used in..." 28 U.S.C. §.1292 (a) (1), and it

is, therefore, an appealable order. ' Alloyd General Corp. v.

Eyilding Leasing Corp; 361 F. 2d 359, 362 n.10 (lst Cir. 1966).
‘Moreover, the district court's order, which for some inexplicable
‘réason was labeled Temporary Restraining Order, was actually an
6r&er issued after a hearing in which injunctive relief was sought.
The proceedings in the court below were in fact injunctive proceedings
because: -
1) the relief sought by plaintiffs "in their motion was an
"injunction". (Appendix p. 3A).
2) the order to show cause, issued by tﬁe district court,
stated that the hearing would determine whether an "injunction"
“would issue. (Appendix p. 24A).
3) the proceeding in the district court was not ex parte; both
parties were heard and defendants had over one month's

notice (see certificate of service dated August 20, 1970,

attached to Motion for a Temporary Injunction, Appendix p.5A),
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and thus defendants had an adgéuate opportunity to prepare
, for the hearing.

4) the order issued by the district co;rt did not, by its own
terms, expire within a short period of time as is usually
the case with a temporary restraining order.

5) the district court did not set a date to hear the motion
for injunctive reli;f, indicating further thaf its order
was‘intended to be the final interiocutory,or&er issued
pr{or to a trial on the merits.

Other Courts of Appeals, in cases similar to the present case,
havé held that the dénial of a Temporary Restraining order is
appealable when the order ls the functional equivalent to the
denial of injunctive relief. Thus, in Dilworth v. Riner, 343 F.

2d 226, 229 (5th Cir. 1965), the Court held that a district court's

‘denial of a restraining order in a proceeding in which the plaintiffs

had speéifically requested a restraining order was appealable in
that the proceeding was not ex parte, counsel for both parties argued
the case, and evidence was presented. In addition, it has been
‘héld that where the restraining order issued by'the district court
does not expire within twenty days, as in the present case, the

order is appealable. National Mediation Board v. Airline Pilots

Assn. Internat., 323 F. 2d 305 (D.C. Cir. 1963); Pan American World

Airways v. Flight Engineers Internat., 306 F. 2d 840; 843 (2d cCir.
1962). Finally, it has been held that where the denial of a tempo-

rary restraining order determines substantial rights of the parties

.which will be irreparably lost if review is delayed, the order is

appealable. United States v. Wood, 295 F. 2d 772, 778 (5th Cir. 1961).
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The criterion set forth in the Wood case -- the determination of
substantial rights and irreparable harm -- are certainly met in

the preseﬁt case where -the issues concern the denial of First
Amenament rights and—irreparaﬁle harm is suffered each day that

those rights are not fully protected. An analagous case, Woods v.
Wright, 334 F. 2d 374 (5th Cir.), involved an appeal from the
refusal of the district court to issue a temporary restraining
order to prevent a student from being denied a public‘school'ed-
ucation by-his-suspensjbn from school withput—a:heqring. The Court
héld’that,§1hcé:theah@tmfbéiﬁg;éuffgred,,loss of school, was irrep-
arable: and the rights involvéﬁ were substantial, procédural due
process; the order of the district court was appealable. The present
cése*fsfthe—fe;erse side-of Woods. In Woods -the student had been 7 %

suspended from school. 1In the present case, the student would

have been suspended from school if he had chésen,tb exercise his

First Amendment rights: Instead, the student here chose to remain_

in school and to give up his fundamental rights while litigating . -
those rights in court. The student in the present case, as compared

. .
to the student in:Woods, certainly should not have the determination i
|

of his rights delayed solely because he chose to litigate while

remaining in -school.
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II. THE PLAINTIFF WAS UNCONSTITUTIONALLY DENIED HIS RIGHT TO
DISTRIBUTE LEAFLETS IN SCHOOL.

Any analysis of a student's rights within a school must begin,

of course, with Tinker v. Des Moines Indegeqdent School District,
393 uU.S. 503 (1969). In Tinker, the plaintiffs.were expelled from

high school for wearing black armbands in protest to the Vietnam

War. The COurt held. that such expression ‘Wwas protected by the

'itirstrﬁmendugnt and that expulsion of the students was, therefore,

unconstitutional. in its opinion, the Court stated that the only

:bases- upon which school officidls may act to restrict -the right
-6f students to express themselves within the schools are “facts
which-might reasciniably -have led school officials to forecast sub-

-stantial disruption-or matérial interference with school activities."

‘Id. .at 514.

In the present case, the -ban imposed by school 6fficials on

%theidis;ributioniaf;Iiféra(ﬁfe is not :-based upon any reasonable

‘forecast of disruption. It is-based upon-a long standing school

‘committee .rule (Appendix p: 21A) against advertising in the schools,

and that rulé applies to .all literature irréspective of its contents
(Appendix p. 21A, 23A). It is, theréfore, clear, even if Tinker
is read ir .a restrictiVé manner, that defendant's rule, by leaving

no room for evaluation of disruption,. is uncénstitutional.*

Remm—— E— = prep———

* Rule 4717 of -the ‘School Committee on its face, accords
the Committee an undef1n°d ‘discretion to permit adver-
Lising: to:be d1str1buted -within the schools. Based
lpon -the response to plainciffs ‘S request, it is plain
-that- discretion-will not be exercised for the distri-
bution of literature perceived to be political.

57
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This Court has, on two recent occasions, recognized that a
student’'s fundamental constitutional rights are not left behind

vhen he enters the school hcuse door. In Richards v. Thurston,

424 F. 2d 1281 (1st Cir. 1970), this Court held school officials
may not constitutionally suspend a high school student for wearing
long hair. In Keefe v. Geanakos, 418 F. 2d 359 (lst Cir. 1969),
this Court held that a high school teacher could not be fired for
using "... a 'dirty’ word for demonstrated educational purposes, ..."
Id. at 361. The Court's decision was based upon the principle of
academic freedom which.-necessarily was the teacher’s right to teach
as well as the students' right to learn. In the present case,
plaintiffs also seek the right to learn; that is, the right to
learn from one another by the free exchange of ideas through the
distribution of literature. That a school system should permit
such activity seems not only desirable, but necessﬁry for the
buildirg in which the students learn to be called "school.” As
the Supreme Court stated in Tinker at 512, the established consti-
tutional right of free expression:
... is not confined to the supervised and
ordained discussion which takes place in the
classroom. The principal use to which the schools
. are dedicated is to accommodate students during
prescribed hours for the purpose of certain types
of activities. Among those activities is personal
intercommunication among the students. This is

not onlv an inevitable part of the process of
attending school; it is also an important part

of the educational process. (emphasis supplied).

In other recent cases, Courts have held that high schuonl

students have a constitutional right to distribute literature
within their school. In the first Court of Appeals decision,

Scoville v. Board of Education of qolict Tovnship High School

District 204, 425 F. 2d 10 (7th Cir. 1970), the Court held
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unconstitutional the expulsion of high school students who sold an
underground newspaper within the school. The Court stated that )
distribution of literature, even though severely critical of school

officials, could not be prohibited within the school without a
"showing that the action was taken upon a reasonable forecast of

a substantial disruption of school activity” 1Id. at 13. The Court

-—

added:

While recognizing the need of effective dis-
cipline in operating the schools, the law
requires that the school rules: be related to the
state interest in the production of well-trained
intellects with constructive critical stances,
lest students’ imaginations, intellects and wills
be unduly stifled or chilled Id. at 14.

In Sullivan v. Houston Independent School Distriét, 307 F. Supp.

1328 (S.D. Texas 1969), a case similar to Scoville, involving the
distribution of a newspaper in a high school, the Court held:

Freedom of speech, which includes publication
and distribution of newspaper, may be exercised
to its fullest potential on school premises so
long as it does not unreasonably interfere with
normal school activities. 1 7 340

Qee also, Zucker v. Panitz, 299 F. Supp. 102 (S.D.N.Y. 1969);

Dickey v. Alabama Board of Education, 273 F. Supp. 613 (M.D.

Ala. 1967); Eisner v. Stanford Board of Education, F.

Supp. (D.C. Conn. July 2, 1970). For a general discussion,

see Hahmod, Beyond Tinker: The High-School As An Educational Public

Forum, 5 Harv. Civil Rts. - Civil Libs. L. Rev. 278 (1970).
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ARGUMENT

III. RULE 4.17 OF THE QUINCY SCHOOL COMMITTEE IS SO VAGUE

THAT IT VIOLATES DUE PROCESS AS EMBODIED IN THE FOURTEENTH

AMENDMENT.

Rule 4.17 of the Quincy School Committee reads as follows:
"Pupils, staff members, or the facilities of the
school may not be used in any manner for advertising
or promoting the interests of any community or
non-school agency or organization without the

approval of the School Committee. Exceptions to the
above rule are:

a. The Superintendent of Schools may cooperate
in the many activities of the community pro-
viding such operation does not infringe on
the school program or diminish the amount of
time devoted to the school program. ‘

b. The Superintendent of Schools may authorize
the use of films and materials or programs
vhere the educationul value of the material

considerably offsecs any incidental advertis-
ing disadvantages.

c. Appropriate advertising may be sold for the
school publications.”

The Rule is entitled "Advertising in the Schools," which suggesfs
that it might be limited to commercial leaflets rather than clearly
political matters involved here. In addition, the words, "using
pupils", "advertising", "promoting the interests of", and "community"
are ill-defined. A student in the Quincy public schools desirous of
distributing printed materials relating to public issues could

not possibly be put on notice that such sctivity was prohibited

from a reading of this rule. Thexe iS no reference to materials
having to do with non-commercial issues of public import.

In Connolly v. General Constructidii €o., 269 U.S. 385, (1926),

the Supreme Court set out the test to determine whether a law or

regulation is so vague as to fail to give the notice required by




the Due Process clause. The Court said:

"...a statute which either forbids or requires the
doing of an act in terms so vague that men of
common intelligence must necessarily guess at its
meaning and differ to its application violates the
first essential of due process of law." l1: «r =rfi

See also Cox v. Louisiana, 379 U.S. 536 (1965).

The test has also been used to .strike down vague rules and
feéulations in an educational setting. 1In the recent case of
Soglin v. Kauffman, 295 F. Supp. 978 (W.D., 1968), aff'd 418 F.

24 163 (7th Cir., 1969), Eﬁe Court struck down as unconstitutionally
vague a section of the Laws and Regulatioris of the University of
Wisconsin, which read in relevant part:

"They (the students) may support causes by lawful
means which do not disrupt the operations of the
university..."”

In its decision, the District Court stated:

"Neither the element of intention, nor that of
proximity of cause and effect, ner that of sub-
stantiality, for example, is dealt with by its
language. Nor does it contain even the most
general description of the kinds of conduct which
might be considered disruptive of the operations
of the university, nor does it undertake to draw

. any distinctions whatever as among the various o

; categories of university 'operations.'" . .; z

}
Just as the Wisconsin regulation failed to adequately define

the ‘elements of disruptivé behavior, the rule of the Quincy School

Committee fails to specify the kind of activity prohibited.
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ARGUMENT

IV: RULE 4.17 OF THE QUINCY SCHOOL COMMITTEE IS UNCONSTITUTIONALLY
OVERBROAD.
The United States Supreme Court has voided statutes on the

groun&s that they offended the Constitution by being overbroad,

stating that:

"a governmental purpose to control or prevent

. activities constitutionally subject to state
regulation may not be achieved by means which
sweep unnecessarily broadly and thereby invade
the area of protected freedoms. NAACP v. Ala. ex
rel Flowers, 377 U.S. 288, 307 ..." Zwickler v.
Koota, 389 U.S. 241, (1967).

The Court is particularly concerned with the possible overbreadth
of a statute of regulation which operates in the field of the
First Amendmént.
"Broad prophylactic rules in the area of free
expression are suspect ... Precision of regulation
must be the touchstone in an area 'so closely touching
our most precious freedoms." NAACP v. Button, 371
U.S. 415; 438 (1963).
Rule 4.17 yas been applied by the Quincy School Committee
to political expression by é citizen of the United States, however
youthful he may be, which was peaceful and non-disruptive. The
very existence of such a wide-ranging rule in an educational setting
cannot fail to have a chilling effect on free inquiry and expression
by b;th students, faculty and members of the community at largé.
Oﬁ its face, Rule‘4.17 encompasses almost every activity
which could take place in the school. Supplemental course materials
that were selected by a teacher might have to be submitted to the
School Committee for approval before used in a classroom. Guest

lecturers or debates which.explore interests of different sub-

communities in our nation vhich a teacher or student organization




might wish to include in a school program are vulnerable to censor
by the School Committee. At best this rule creates a cumbersome
bureaucracy; at worst, a dragnet of censorship over legitimate

school activities.

i
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V. RULE 4.17 OPERA?ES AS A CONSTITUTIONALLY INVALID PRIOR RESTRAINT
‘ON FREEDOM OF EXPRESSION.

Rule 4.17 requires students to submit material .to the School

‘Committee in advance of distribution for approval of content. Such

& requirement constitutes a prior restraint on expression and as

such violates the first Amendment.

The leading Supreme .Court case of Near wv. Hinnegota, 283 U.S. 697

(1931) established that:

Liberty of the press, historically considered -and
taken up by the Federal Constitution, has meant,
principally although not exclusively, immunity from
prior restraints or censorship. Id. at 717.

ﬁégr details the historical and philosophic underpinings for the policy

against prior restraint.

“The liberty deemed to be established was thus des-
cribed by Blackstone: '"The liberty of the press is
indéed essential to the nature of a free stute; but
this consists in laying no previous restraints upon
publications, and not in freedcm from centure for
criminal matter when published. Every freeman has an
undoubted right to lay what sentiments he pleases
before the public; to forbid this, is to destroy the
freedom of the press; but if he publishes what is
improper, mischievous or illegal, he rust take the
consequence of his own tererity."

Ibid.

—

Restraint of expression is justified only when there is a clear and
present danger of action of a kind the State legitimately may prevent and

punish, Schenck v. U.S. 249 U.s. 47 (1919) ; Terminiello v. Chicago

337 u.s. 1 (1959).
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Tinkgt well expresses the applicability of the first Amendment to
‘the school environment; both teachers and students retain their rights
to communicate to one another in school. 'Mere undifferentiated fear

or apprehension of disturbance is not enough to. overcome the tight to

freedom of expression.'" Tinker v. Des Moines Independent School Dis-

trict, op. cit., Terminiello v. Chicago, op. cit.

The principles enunciated in Tinker have been upheld in cases

Qtiling in the educational context. In Eisner v. Stamford Board of

Ediication, F.Supp.____, (D. Conn. Jul. 2, 1970), students. were
Pprevented by the Board of Education from distributing a school news-
‘Paper on school premises. The Board of Lducation had a rule similiar
‘to-Rule 4.17 of the Quincy School Committee which required g&v&nce
i@pg@v&l by the school administration. The Court held that such a rule
Was a prior restraint of speech and press in violation of the Pirst

Awendment. The Court noted that the Board of Education has the right

tb punish conduct according to the standard established by Tinker, op.cit.,

but that:

"this right and duty does not- include blanket prior
restraint., The risk taken if a few abuse their

. First Amendment rights of free specch and press is
outweighed by the far greater risk run by suppress-
ing free speech and press among the young. The
remedy for today's alienation and disorder among
the young is not less but more free expression of
ideas.'" Eisner, op.cit.

I

In Antonelli v. Hammond, 308 P. Supp. 1329 (D.Mass. Feb.5, 1970),

the Court held that prior- submission to the faculty advisory board of
material intended to be published in the student newspaper of a state

college cannot be required without violating the Constitution. There

" T AR T Y NV UG A Y YR S L Y s SR S stk g s 3 oo e g
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the court indicated that the standards of the public forum must be applied in
the educational context unless there is a showing of so much greaéer harm that
restrictions are justified. In Zucker v. Panitz,299F.Supp.102 (S.D.N.Y.1969),
a'high school principal was enjoined from interfering with gtudents' rights to

place advertisements of their political opinions in the school newspaper. See -

also Brooks v. Auburn University, 296 F. Supp. 188 (M.D.Ala.1969).
‘While statutes imposing censorship or licensing upon writings have been :

held to be unconstitutional on their face, Lovell v, Giiffen, 303 U.S. 444

¢I§3§);—Lafgen: v, Texas, 318 U.S. 418 (1943); Staub v. City of Baxley, 355

U.S: 313 (1958), the ﬁpitéd States Supreme Court has allowed &hat'prior app-
roval may be appropriate for some forms of communication, notably films which
aré;ordiharily scheduled for public viewing far in advance so that a review
procedure u;uld not delay communication, Freedman v. Maryland, 380 U.S.51
(1965). Even in that context, "prior restraint comes to the Court bearing a

hedvy presumption against its constitutional validity," Bantam Books v.

Sullivan, 372 U.S. 58 (1963). Unlike film, leaflet distribution is immediate

communication, particularly where the leaflets announce a political rally the
next day.
The school administration could not require students to obtain approval

of their ideas before they spoke to their classmates in the halls, lunchrooms,

recreation areas or between classes and itu@y periods about political matters
such as an impending anti-war rally or ﬁrbpqsed student rights in the schools,
Leaflets are not analytically distinguishable from that form of pure speech

and likewise cannot be censored.

However, assuming aréuendo that prior restraint is permissible, the

A
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procedures of the Quincy School Comnittef'flil to meet Constitutional
-mister. In & proper prior review proceéure. the censor must bear the
burden of showing the expression to be unprotected according to a
specific defined standard, there must be a specific time limit for the
censor's decision, and there must be prompt judicial review before the
cénsor's decision can have finality binding on the communicator. These

weére the standards established in Preédman v. Maryland, op.cit.

The Quincy School Committee had no time limit for their review of
‘Edvard- Riseman's request for pernission: to distribute his leafléts, Over
‘two-months elapsed from the day Edvatd Riseman first attempted to comiin-
icate with his teachers and classmates and first réquested permiséion from
‘his principal to the date the School Comini ttee held'i hearing and renered
their decision;

The burden fell complegely on Edward Riseman to seek review of the
décilion of the principal and to convince the School that his lenfletlA
were permissible expression. There was no established procedure for
Teview and at several points additional requirements for obtaining
administrative review were imposed on Edward Riseman. His principal
told him to request review by the School Superintendent. When he did

that, the Superintendent, Dr. Creedon told him the request must be in

writing, Although Edward Riseman submitted a request for hearing on

May 1 to Dr. Creedon, no hearing was set. Plaintiff contacted an
attorney who requested a hearing in writing on May 19, The School
Committee responded on May 26 by demanding parental consent before

setting a hearing date. When this was promptly supplied on May 30, the

hearing was set for June 17. There was no showing by the school’ of

£5h
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facts justifying suppression, although such an evidentiary hearing is
constitutionally required by ?rgg@hin and Tinker.

Plaintiff was advised by letter on June 18 that permission had been
denied because of the Copmittee'c policy prohibiting the advertising or.

Promoting of interest of any community and that the denial was not

based on an assessment of the materials. There was. no-other .explication

of the standard applied. The Supreme Court has voided censorshiip which

h: Burstyn; Ihc: v: Wilsen,

— .

applies insufficiently defined standards, Joiep

343 V.S, 495(1952).. At no-point in ‘the procedure was there provisien for _

judicial review, despité the fact that-plaintiff was prevented from
F ) . .
exercising his right 6£,éxpteicién. The absence of jqd§ciai review as an

‘integral part of a censorship scheme alone is -sufficient to void the

‘procedures . %

The inordinate delays, the uncertainty and burden which plagued

Edward Riseman and prevented him from cqmmunicating 91th his school-

mates illustrate the dangers of a system of prior restraint;

*This is not to say that a School -Committee cannot
Protect its legitimate interests. It could, in an

. appropriate case, assume the burden of establishing
that the expression is unprotected and seek Judicial
determination in the State Supreme Judicial or Sup-~
erior Courts as authorized by Massachuseits General
Lav Chapter 214, Section 1 and Chapter 231A, Section 1.

¥
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-CONCLUSION

!

For the foregoing reahdnc, the plaintiffs rgspectfu11y4§ubmit

they are entitled to the injunctive relief sought in the complaint.*

Date

By their attorneys,

MICHAEL ALTMAN . ) )
Boston- Legal ‘Assitance Project
474 Blue Hill Avenue

Doréhéster, Massachusetts 02121

CAROLYN R, PECK

Center for Law and Education
38 Kirkland Street
Cambridge, Massachusetts

Attorneys for Plaintiff

* Plaintiffs request that instructions to the
District Court include directions to allow
plaintiffs to proceed in forma pauperis con-
sistent with the Order of the Circuit Court
(Appendix 35A) 5
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UNIIED STIIES ‘COURT- OF APPEALS
FOR: THE: FIRST CIRCU‘T

. -
——

EDHARD RISEHAN ET AL.,
) Plaintiffs, Appellants, .-

v,

SCHOOL COHHITTEE ‘OF THE CITY OF QUINCY BT AL,
Defendants, Appellees.

- Before: ALDRICH Chief Judge,
HcENTEE and COFFIN Circuit Judges

 ORDER o comz'r R

Entered on. November 3 l970

This cause came on to be heard on plaintiffs appeal from the district

] follows.

PEnding final determination of this case, .ot until further order
-of this court, the Quincy Public Schools shall not -enforce a regulation
prohibiting absolutely ‘the: distribu~ n: on- schoo ;ground -which. includes

- within- the*buildings, by students of'leaflets, brochures, ot -other:
‘written: forms: -of - -expression; ‘Students -shall have::the: right ‘to-engage:
-in- orderly -and not substantially. disruptive distribution of such papers.

proVided that neither ‘the- distributors -aor- the distributees -are- then

,-engaged, -or supposed to- be engaged, in- classes. study periods, or -other

-school duties. Nothing ia- this -order shall prevent the principal of

fany:school from promulgating reasonable rules setting forth in: detail
—~the ; X3

im lag thin. the school -and’ manner that such matter may.be
uted, pr0v1ded ‘that no: advance approval snall ‘be: required -of

" ‘the- content -of . -any such paper. however, the principal may require that

© ‘no-paper be distributed unless, -at the: time -the distribution c¢ommences,
-a‘copy thereof with ‘fiotice of -where. it is being and/or is ‘to be:
edistributed ‘be furnished him, in: hand if possib le.

iy

By the Court-

/l/ Dana ‘H. :Gallup:
clerk
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CIRCUIT COURTS SPLIT ON PRIOR:
RESTRAINT OF HIGH- SCHOOL NE §PAPERS:
AND POLITICAL PAMPHLET DISTRIBUTIONL

) Rlxma’n V: School Commmee -of: Oumcy, 439,«

: »MS(IstC:r ‘Mar: 1, 1971)
“Eisner v. -Stamford- Board ofz Educat:on 440°F. 2d
803 (2nd” Cnr ‘Mar, 5 !97])

’hese vO-récent-cases involve school- officials’
0 -impose - pnor restraints- upon student

demns:such restrannt Elsner swhile; paying homage
10 -the- _pFecious :nature: of ‘the: Flrst -Amendment,
goes far- ‘toward -emasculating. it =in -the crumal

lseman ‘a: |umor~ htgh’school student was

regrettva_hl,y ‘no:; Ionger rovel ;IoneLof secuung the
-exercise - -of F:rst ‘Amendment.- nghts .of students

aga:nst unrestncted encroachment by srhool-

?buﬂd«mgs Although Jtewass permlssuble fo'~school'

’ ,%thmg -insthis-ordérshall:prevent.the-
oY lncnpal ny, §choot -from - -pro-

th imes, places w:thm
id: -mannér -that: sur‘hr

may= be dtstrlbuted prov:ded:

,thEat”no _advarce- »approval -shall -be
’7,requued,<of the- content. -of-any.such-
-paper. :However, :the -principal. .may.
sreguire sthat- :no. -paper - -Be :distributed:
. _uniéss, -at-‘the: time-. th:_;t:‘the.d!stnb_u\:
tnm =conwniznces, ‘cobetﬁéip'éf“\‘s ’hf

A-within: public -schools. Rlseman con--

areasonable “rules: -setting: -

Elsner began fMuch the. samé.as: Rlseman high_

- schoo <tudents attempted 10 d-stnbute ‘a., studentf
newspaper -in. school Although there .was o .

3choal authormes Stoppe- the'
‘distribution- under-a- rule proh:b:tmg usmg pumls,

-evidénce- of- trouble

for.: communlcatlons Elsner V. Sramford 314 £

Supp 832 833 (D Conn ,1970) The studentsa

-sued:-in- federal d:stnrt ‘€ourt, June: 23 1969
‘thereaftér- {Nov: 18; 1969): ‘the’ School Comm:ttee
St:uttled ‘the ‘no- cOmmunications . rule:and-brought

Sforth "some shghtly ‘mofe_ €osretic regulattons
Summarizeéd-as’ follow5'

). No s'tutient may- “distribute’’
“writtén mattef-on school grourids or in.
:school’ bu:ldmgs wnthout :prior  ab-
proval of: "the school” adm-n'stratlon

2) Materval shall -not-he. -approved if:

e-ther by.its comemor by. the manner.
ofdlstrlbutlon itself;” it: interferesivith.
the propei.. and: orde:l.r oneraton of
“the- “school, will -causé

violence or
Ad:sorder ‘oriwill; constlmtean mnvason
“of* thé:-rights. oi -others =

 [enighasss.
;added]

, Th?qugi‘r"ci" court ‘held that_these regulations:

normal school dlscnplme procedures :ctuallv
g’)’é’t“:urfe ::3-slightly= greater- risk: of mlsconduct did.

.not: |ust|fv'pr|or censorsHip:

. the- rislé takenif-a*few-abise- thelr*
F:rst Amendment nghts offrée spéech-
.and:_press: -is - outwe:ghed hy:-the: far
greéter nsk -run- -by- suppressung free‘

speechu and press a ong ‘the- young

‘Supp 832 835 (D Conn N 9703

ot
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- *courts

ln E:sner the 2nd Crrcuut Court -of

,,,,, Tict: - Court’s order and -as-mod-
rf:ed aﬂrrmed Thrs modlfrcatron Was $6. complete

- however that ‘it -amourited 16 -a-reversal:.of- the-
sdistrict’ coirt: The regulation-was . upheld: agamst;’

chargesof overbreadth vagueness and “prior--re.

stratnt,,except that the word drstrrbutron" had:! to:

‘be changed to. "substantral.drstnbutron" ito.-ex-
clude:an exchange: of notes between two students.
Cttlng Tinker o Des. Mom Indmendent
School Dlstrl '393US 503“514 (1969) -which:
‘sard in: dtctum hat- student.actrvrtres -may.-be-
;rprohltuted-z' school authorities '}reasonably fore
_-€ast ‘substantial drsruptron;, .. [emphasrs
added],. the: Eisher court - héid= that: ‘the: School

- 1Commrttee -regulation- embodredzr.the kaer Fule;
and;was: therefore lavvfuli The court: further found
ithat any- vagueness or overbreadth iR the phrase

mvasaon of: the vights:of- others" "whié

:foourts words, - "'is -nOt.-a.: model,
precrseness"-iwas -somehiow cured by ‘the fact
‘that-“‘the- statement: does not: attempt to authonze
-bunishment of ‘Students who publish: lrterature that:
:under- :the: :POlicy. .imay- be -censored: by -$chool:
) offuc:als o Thrs -almost- seems: -to- rmply ‘that:the-

as unconstrt

- :suppressron of ‘mateer; that:- -
-create o :4_ an.immaterial drsturbance

440 F 2d 803 at-808:

Cnntrary to-.the-court!s: **asgumption,” however
*school offucuals “ifn. thrs very case had attempted" he-

pressron had been
wond erx h ow

| attle wrth the authorrtles and resort to:-
e drfflcult -and- cumbersome machmery of: sthe

AppealsA

~protect|o ) ﬂ
ular- -or. :minority: vrevvpornts—the natural and;

The:Court. of - A‘oae'als agreed -with_the District: -

-Court-that:the- regulatron was proceduraily- defec-
“tive: it drsagreed thata hearing shouid:|

however, because hearmgs -would:-be- unduly bur-

ndensome ‘on school offrcnals .and- unnecessary since: .

the authorrtres would have to ;ustrfy suppressuon :f
students’ cho'

even rn rare cases where students do rnrtrate a sunt ;

’rt :i§ often of: marginal relevance:to what occurs in.
‘the school each day:.

The- declsron sthus -leaves- students -with: litile:
F ’mst arbrtrary suppressron of: unpop

overvvhelmmg tendency of those -in: offrcral

n !mterlocutory :
f:refusmg:‘ or: -dissolving- -injunci

rtof: 53 il
'hearu Ahatwill allovv immediate 3 appe _injunction:
-Case. :‘:volvnng First Amendmant “rights_Those righ
“have been irreparably. demqed by: delay lollowmg made

quate relief at the district court level

2'l'he prooedural mod-lreatronrremned bv the Oourt‘
were the -desi f:

10 htugate 2 What the Court fails to.
'reoognlze rs that most students:never- lrtlgate andci
—’are srmply srlenoed by-: the plenary power wh-ch—

mmn the Court of- Aooe:ls held

B I SR AN

Vet Tub




! UNITED STATES® DISTRICT ‘COURT

‘DISTRICT ‘OF CONNECTICUT:

- JON-‘EISNERET-AL. ;.

Platntiffs /| e
3 ’ | CIVIL.NO, 13220
g'V,.:;

THE" STAHFORD BOARD OF ) o A ) -
?EDUCAIION ET AL., ’ : S : ) )
Defendants

t

The parties :Cross’ motions for summary judgment present the question ‘whether:

HEMORANDUH OF DECISION£ L

R T g— pe—

-a student newspaper may be distributed in a public high school without -the necess=

it y ftit being submitted to the shcool administration for prior approval of its. ,:ff

‘contents.

The pertinent facts are undisputed. The plaintiffs, students at Rippowam

:High School a public high school in Stamford Connecticut, are authors and:

,publishers of an: independent mimeographed newspaper entitled "Stamford Free Press.

The newspaper is printed at the students expense and expresses their views upon

current controversial subjects. 'l'hre° issues -of the- newspaper ‘were: distributed

%beyondsschool~limitsﬁwithout*incident; After there ‘was. an. attempt to circulate a
,fourth issue on school grounds, school officials, named defendants herein, ‘warned:

‘the- students they would be suspended if the activity continued In*existence*at

the time ‘was:-a regulation passed by the Board of: Education which prohibited "using

pupils for —»comqqisatigngz ‘Wh,e_.,n :n,egosig,tégas between the students and ,édzriic@i':stféi*‘

g
o
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: aénﬁft‘h@::macit‘etf—fvvistlat_he::f9llo!inslg~¢gas=§1nsnc:.:r

Lo

tion failed to- resolve the dispute, this suit was: instituted ‘on. June 23, 1969

Thereafter, -on;’ November 18 l969, the Board of Education restated its policy

A

:Distribution of Printed or Written Matter

‘The ‘Board-of Education :desires -to: encouragez
:freedom of expression and creativity ‘by- its
:students subject £o: the following limita-
ftions. -

No person:shalladistribute any

‘ ‘
e

P 4 L t 2 lvasion-or:
‘the: rights of otherss .- - .

ihé~eiaiﬁtifisegpgténdrchisnxeg@l@;ipgfggncravenésvfhé:snargﬁ;gézofzf:ggipngi

.gpéééﬁéana@pfeséauﬁ&éfétﬁe«ﬁ{fsfomenaﬁénéaA The defendants, .on :the. -other ‘hand;
.argue:: that xhe regulation iswa valid: exercise of the Board 's. inherent power ‘to'

simpose prior restraints ‘on;: the conduct of school children.

T —

At ‘the outset it is important to. stress what i not contested in this lawsuit:

The ;pla'iﬁci'f“fs;»aéicﬁovie&ge: ::that_: z‘c’hef zschaai% :au:hq:t,tjies;inays,t ;ang-: Aindg,ed; ‘mast at

times, control the conduct of students. To this end the administration has the

,power and the duty to: promulgate rules -and: the appropriate guidelines for their

W




-, wmr

|

';farwthEifrappIication; More specifically with ‘respect to this case,. ‘the: plaintiffs

concede the defendants possess~the authority to establish reasonable regulations
the newspaper, -and- to insist that each article identify its author.
Mbreover, the plaintiffs do not challenge -the- Board '8 power-:to- issue

guidelines :on-:the: permissible content of ‘the- newspaper. For example, they -do-

1ot -6bj; eét to & ;prohib"i"tionrsof'f obscene ot 1ibélous: vinater’ial’a They further recognize

it which for any reason = whether it stems from- time, place or 'type. of behavior -

materially disrupts classwork or involves substantial disorder -or invasion of the

rightgagfrgthers;g;g,,f inker V. Des Moines School District 393 U S 503, 513

P P ——

The only issue before the Court concerns the- constitutional va’ldity -of the

requirement that the content -of the literature be submitted to school officials for

approvalaprior to distribution. : .
/ o Iit.
-

~~~~~ ]

press which constitutes a: violation of the First Amendmentr In- Near v. Minnesota,

283 . S, 697 (1931), the Supreme Court: stat d? o

The question is: whetherﬁa statute
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X" 2rev1ous

-t

restraints upon publica~

- ndunot in freedom from censure

£

The: Court then further confirmed t

eonsidered and taken up by the Fed

not.-exclusively; immunity from prev

bat: ..." [L]iiberty of the press, historieally

eral Constitution, has ‘meant ;. principally although

vidus Festraints of c¢emsorship,” Id. at 716

b [0 1 E L L T A L




Specifi c showing of constitutionally valid reasons ‘€0 regulate their speech u-

et and duration, iéz;at*ﬁiiéiis;. ‘See -alse. Shuttleworthz:'ﬂBirming_am, 382 .S,

’582?{i9§§) Coxxv.aLouisiana, 37941 355369L19§§X;

e,
"y

» C
“ i
TR SRR SRR RIS

-Seé .also: Lovell v. Griffin 303 U . 4% (1938)

Although no case precisely on point has been found several recent rulings
l"

give strong support to; this Court § opinion. Ini: Antonelli v. Hammond ,.”u:ﬁ.

,Supp. ”iT;:,, (D Mass. Februéry 5 l970) Judge Garrity in.-a: reasoned opinion

‘held: that the -prior submission :t0.-a’ faculty advisory :board:-of material 1ntended‘
be published in. the studént. newspaper -of -a: -state. college cannot ‘be: constitu-

*tionally required. In Zucker v. Panitz, 1l‘-~j’ ‘Supp. P (S D.N.Y. 1969),

-a summary judgment ‘Was granted enjoining a high school principal from. interfering
with the right of studen €S to Pplace: advertisements of their political views .on-

‘the- Vietnam -¢onflict in the school newspaper. Ang: in Brooks v. Auburn UniVersity, g -

296 F.-Suppw 188: (M D Ala. l969), the court observed~fat 196 that‘,"...(t)he

e

7 TState of Alabama: cannot~ through the President of Auburn University, regulate the

:con té‘; of the ideas. students may: hearv Eoedo 80 is illegal and thus unconstitu—

:tlonal cénsorship in its rawest form. See also Sullivan v.uHouston Independent

zSchool District 307 FwSupp.4*328£&S7D;Ig§a l9§9);

. = - e
. . - {.’
The right of students ‘to: freedom of - expréssion, however, is not:absoiuﬁés . j

'The- heavy presumption~ against restrictive regulations -on: free speech -and-préess;.

iBantam Books v. Sullivan, 372 U S\ 58 70 (1963), may be overcome in;cafefuiiy‘

fiéggggggéaaaifggﬁégaﬁggg:f ‘Tinker v, Des Moines: School District; -supra‘at 513:

— = R S——" Ty

S¢heol administrations -of necessity MuSt: have wide latitude in. formulating rules

and' sguidelinesrto»govern :studént. conduct within the §h§§ii* 1f there: is Mg

2 - - - -

iaipggfsii‘,psgpgéntgzmqgg Sonform-to reasonable regulations which intrude on that

fréedom. Free. speech is éuﬁjegg'gé Tea so able restrictions as--to -time; place, man=

[ T o T e o e T o g

o )
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In-the: present. case, ithe défendants have not prodiced a seintiila of proot
3 : ;Wﬁiéﬁ%?bﬂiaajgstify-tﬁg‘1ﬁ£f;@ggg§§c,gf:ﬁﬁe~§fa&éﬁesf‘eohscicﬁeianai rights to be g
%) ' s freésof:prioriréStraint in»théir:ﬁritingsa The contents of thé- issues. of the . §
; ; ‘"Stamford Free Press submitted ‘to-:the-‘CoUrt -are. infinitely less. objectionable ;
E ?' than the underground newspaper "Gtégé,ﬂigh’ involvedii§5§covillé.yrigoardaofz g
f ‘ ‘Education, . LF. '2,\:: %(7 :,Cir\:: 12792;, ~8n;13’§h§? rpersonal‘- condict .andirattiftiidé of
z E ¢heﬁplainfiffsehéréinﬁhavéﬁbéénfcomméndable; f
: ; Moreover -even- assuming the defendants carried their burden and demonstrated :

the necessity for prior restraint, the regulations provide none. of the procedural

safeguards designed B} obviate the dangers of & censorship -systems. Freedman v. .- . 2 ) %

‘. Maryland, 380:U:S. 51,.58(1965). -CE. Powe v, Mtles;. 407 F. 26 73; 86 (z . W

£ 1 N [P

T

lééésr Among -other. things, the regulations -do nouespecify the mannet of submission,

:the exact party £o- whom the mater“_l,must be submitted the time within which a

A 7 ;:"cisi n--must: be: rendered nor do they provide for an adversary proceeding of gﬁg §
::7-'177" B - - -7 T - % z
R 'étype or for a right of appeal.

1 -

o ,éﬁfﬁaiii,:fﬁéréauff fsséaﬁv;fgyg 'hf"reaséﬁable?régulations%canﬁbé*déviééd~to: - B |
% i ‘ prevent ‘to- prevent disturbances and distractions in Rippowam High School and at. thef

—same ime protect ‘the ri o the:p l in‘iffs to express&thei;ﬁviewsa;hiqugh~§h§$t—f

newspaper' 'ThefBoard%of \ducation ‘has: the duty under: theaCQﬁnecticut;law,ﬂandgthglfA

right;under Tinker, tor punish "conduct by the student, in;classaorﬂoutbéf”it,

‘which for . any ‘rea s" ether it stems from time, place,gor type of behavior =

fmateriavl disrupts classwork or involves substanti al -disorder-or: invasion of the.

e » s
L

righ§§a§€i§§h§f$§i':Tinkéfsaf 5135 'Butvthszrighﬁ;andidutyudoésxnot1inéludéablankét

e e ew g

‘speech and -press. among. the: young. Cf. Terminiello v. Chicag_, §§Z“U§§§fl_(1949)§ 7 k% 5_%

+
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. -and: tends to-decrease the resort to- violence by.
M

i
— - I —
- 4
‘o j«w,
B A
79
. -
N
¢

The remedy for today -8 alienation and disorder among ‘the: ‘young: is:not less ‘but ‘more:

free - expression -of ideas.. In jpart, the First Amendment -acts-as:‘a: "safety valve"
frustrated citizens. See: Whitnez

v.California,”274>U.§;-352//375 (1997) (Brandeis, s concurring) Abrams v.

iﬁnitedetatéss'Zgﬁiﬁ*é. /616, 630 “(1919). ((Holmnes; /J., dissenting), Emerson,

Toward a.Ceneral. Theory of the: First. Amendment 11-15 (1967), Student newspapers

-are: valuable educational tools, and -also: serve to aid school administrators by

providing them: vith ‘an: insight into student thinking and student problems. They

are valuable peaceful channels of student ‘protest’ which should be encouraged not

§ ‘p‘ Aéérsed ) N .
'5;éc6f§iﬁgi§. for the reasons stated the Court hereby grants plaintiffs

- :"

motion for summary judgment. - e o a o :

. Dated a,t.ﬁ;riév:éﬁg?:sii;igoﬁfléé’i teut, -this. 2nd: day. of July,. 1970,

- ‘Robert Co Zampano )
United States District Judge




Steve Schneider :
_— 68 West Walnut Park
SR Boston, ‘MA. 02119
De a; Steve:

£

As we- understand your: problem, you: wish to ‘have an. assembly
for the ‘purpose of presenting information abour the workings of
the draft, opportunities for alternative service -and' ‘the law of
conscientious objecuion, subsequent to .an: assembly arranged by
‘the school in: which: representatives of the armed- forces presented
information about - opportunities and careers in the armed forces.

In -our considered opinion;

No legalﬁproblems are raised by your r‘quest or by an

fion to,ppeakers

‘‘‘‘‘‘‘

that students and teac
}i

_'ﬂfvconstitutional
firsx Amend-

‘ : - £ 1 t’ haue dear
1n the context of universities and:have: found th
b, ot be used to deny—either the speake '8’ ‘or ithe:

pE Iection of the a 7 : nating among speakersi

popuiarity of their po
uburn Univer - °F
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chnool Comm., F-Zd (lst ‘Cir. Herch 115 1971.):

6) We therefore conclude that you ere within your rights

and obeying: your responeibilitiee a8 teechere to requeet. with
:students, such an asszembly; and thet if such request makes pro-
‘'vision: for orderl; asseably, school euthoritiee would be ex
their -authority i€ they refused to make time and space: available

in. these circumstancea.
Sincerely,
‘Carolyn R: Peck.

‘Stephen Atons
tSteff Attorneyc




*onne Academy
930 Brook Road - : , , , o
Milton; Massachusetts ) ] - ' B

bi

s . -

Nancy bleming, a Senidr at Fontbonﬂe Acodemy has asked me-

write you concerning hrer conStitutional rights to publish and.
€Eibute literature in the school. She is an editor of the
hool magazine Ellipsis and wishes to- publish it free from School
fiso

d

shi’ She “Has~ also.asked whether she may distribute a
dent newspaper inside the school

In ‘my- con51dered judgment, the First Amendment of ‘the -Con-

stitution» protects. Nancy s right to publish and distribute in
schoor'both the magazine and the papei

¥

s‘mayiseem. Onlywtotalitarian .-
houghts which displease ‘those

=

of course, anathema &0: -a.

,}ﬁﬁéﬁéﬁéi;.i{p}iesuto students in school. In Scoville v Board .
0. ducation, 425 F. 2d 10 (7th Cir. 1970), for example, the federal

e ruled that severe critiédism of $choogl officials published
zby:‘;udents in school was protected expression. (Scoville held

Riseman V. Quincy Schooliﬁoar?

R g - -z
z - . R G e S et el - z
. A~ - 7.-! ~
5 s B - - - -

R _ _ - i

The right to publish and distribute student newspapers ‘may be
d only by reasonable regulations -as to the time and place of

. istribution i the school ) Howeverh in Sullivan v... -Houston
Tadépendent School District 307 F Supp. (S D Tex. 1969), ‘the’

€ -t indicated that triVial disruptions of school actiVities Will

. £ n or studentimaterials. In Sullivan,’school officials attempted
- ko .expel rwe high schooi students for distributing "Pflashlyte"
- a sletter which critrCized school officials. They PaSSE =out - : :
’  -¢opies in the halls of their school between classeg,. at a. local :
5”hopping centetr and at other commercial establishments, There was:
: evidence that the newslet‘jr disturbed the .classroom in

T wayéi students left copi ] ) places, -a few Students
caught reading it during .class: and teachers ‘Were often con=

:jaxing copies. ‘The Court ruled that 1) the school had ‘no. ousinessrr

5




iiﬁié‘

onwpremises activities involved such little interference with
the learning process: that disciplinary action against the: distri-
butors was unwarranted. ‘S¢oville v-. Board: of Education, supra,
presents an almost identical ‘case’. Authorities ‘attempted to- “take

:disciplinary action against two students for in 8chool distribution

of "GrassYHigh".sa ‘newsletter they had‘published elsewhere. The

ifederal court for the Seventh Circuit held that the distribution

enot restrict it

'in the absence of proof that the action would "sub-

'stantially disrupt :0F materially interfere with school procedures.

It is true that your school is a: private rather ‘than a public

,school For purposes of constitutional requirements, however,

-this should make no- difference. Education is,. under Hassachusetts

-

I wa compulsory, and since children are required to:a_tend school

- Sincerely vours

Jeffreyﬁwi‘Kobrick
Staff Attorney

¢¢: Nancy Fleming
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Re: Class:Actions in Civil Liberties Cases

rlappearance. The A4

jllitigation to secure the civil liber :s'qf he second student.

?AMERICAN CIVIL LIBERIIES UNION
3 c 156 Fift_\Avenue f
: . New York New: York lOOlO

April; 1970

‘MEMORANDIM
To: -Affilfates
Fromi: ‘Légal Department. -+ o .
- ry f t‘

VI,vantroduction

—

;defend and advance civil liberties are often hampered by the d1ff1culties

:of enforcing a new pr1nc1ple which we have Secured 1n & particular lawsuit.

LA P

*We succeed in establishing a precedent which is then 1gnored by similarly

“Situated off1c1a1s who ‘were- not part1es to the original su1t.

'fstudent suspended for v1olating a: rule OF: order'p e;cribing reasonable" )

'gation is successful bt 1t only- involved oné:-school.

-

:principal or d1str1ct. While the favorable decision 1is theoretically

fstare dec1s1s w1thin the Judicial d1strict, 1t 1s a binding judgment only

as: between the parties €6 fts “When. the NEXEt student is: disci lfhe’ for

‘his- appearance ‘even: by the -Samé: school off1c1al (though more probably by

a different onerin,another school or district), we must in1t1ate new:

This memorandum urgessutilization of the class action device,

;provided for,in Rule 23: oftthe Federal Rules of Civil Procedure, -as--a

émethodfof insuring that civil liberties victori Aill not ‘be hollow ones.,

- _ision other sch, ls'co inued to disciplinei
”)rought against their schoo i

L e



AR

H
The -meforandum: urges 1ncreased useé. offthe plaintiff's (or "unilatéral")

B f¢I5§$i§é§i§@%7éhd-éoﬁbiﬂ§3?§$ér6ﬁ*tﬁéﬁdéfébﬁéhﬁﬁﬁ—61é$§ﬁ§¢ti§ﬁ~i9

cértain kinds of -situations, (Though ‘the memorandum focuses on hair .and

~ .dress, the class action. dévice; of 'courséﬂ;;hé’s- widet applicdtion:)-

The civ1l rights movement has made effective usé of -the traditional

P

;plaintiff's claos .actiomas; for example, in bringing a -¢lass. suit on*

r%behalf -of all black school children in & particular area against -the

official ‘or. body responsible for that area. Inasuch.afcase,‘securing;a

Judgment ‘on behalf of the class again t certain defendants prov1des

effective»relief -§ingé 1f the defendant refuses £o. comply w1th -the:

“1*1;§n¥:mémhggﬁogjt:é<cla s, though not a named party canfseeki

’,Jsummary relief aga1nst the defendant without having to 1nstitute\a;

g Tnelh,” T e platacet's +elats-detidndevion o eontioge

Often, however, c1v1l liberties v1olations "c ome: i the context of

j%~ ‘a w1despread pract1ce by many coordinated independent offic1als*

-

ne egamplez Another involved r l .“ 'égation in

”177jih offic1als in: the state) was Very successful

Recent changes innglegg;isuggest that. if a class action is to.be:

H

half -of all blacks: in:
e : rongful conduct by the

d ' lajsystematic €0
e TheAdefendants were- thewMayor,
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“The -néew Rule,. ‘hoWever, provides. that all

members will :be- bound and,, thus, -there. {s - greater risk in- us1ng -thé

n».g .

:g}aigtifﬁwglasgaactiQnrdéﬁiéei Consequen*}x onééﬁyéua&ééi&é~té~use

the plaintiffs class action, there is not an. appreciably igreater Fisk

:to making it b11atera1 whéré appropriate. ESiﬂeéwalllﬁemhéfgz@ftthe*

class will be-bound anyuay 1f the plaintiéfs’ elass action fails, suing
thé- déférndants--as \é}stfj.'a‘s%Stf@ji}iii;'magé"fe"rflf'éi‘"cfé"eﬂ t much: easier 1f .the
;aTi ja iers) Will ‘be: bouud by ‘theé: Judgment In other’ words, 1031ng a.

g :a: plaintiff 8.

eral -suit is;much:miore: advantageous

<Of ‘course, ‘thefs are fumerous factors: o be considered in-determining,

endered improbable.a “1,' -Onie-

managing such a- suit.

victory .on- the merits, the more;

¢, -a: €1as§ 3 ction «can. ‘avoid mootness

3

clas éction device, whereby aa;
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‘ih,;“ éaﬁp ot defeat :the.: 155§'§ét1on. See Snyder:v.i

i[i (E D. L 1968) (su1t ot behalf ‘of all w

7:'7law regulating hours,of employment, cPass action dtsall

Vrfkd endant would probably be the superintendent of board -of educationA
fwh1ch promulgated -theé- rule Since thefprohibition stems from a single
;':éaufée .-a successful pla1nt1ff class action would giv effect tive relief . 7f'

f?On the other hand the more: power which 1§ vested in local principals,

| the plaintiffs win, then there will be a Judgnent enforceable against.

ALl dn the ated (county, ey, state)e

~ e e e L

2
7
&
:
£

to-apply to:ithe plaint1ff's classvaction. Toabring -ai bilateral ‘class- §

action réq’ire showing of all the- relevant requirements as ‘to- both i %

V'fiplaintiff -and defendant, séé, éig, Technograph ?rinted C}?F?ltﬁr htdl Z ?

- v;:Methode Electronics, 235 FsSupps 714 (N.D. - I11. 1968)... § z

) }Designationvof c1'§§é g ;

f???fﬁffff‘ class I a ia“g -ha ‘r,af,gressaéqderpase; thé most i i

A fﬁséful@générai-élaésfisZallrstudents affected by the régulation. of rale, T
'*Vor by the pattern ofad1sc1p11ne, rather than smaller- sub-classes~ such as

all students who ‘had: been disciplined for their long-hair or short ; :

o oskirts.i The fact that'4;ll '1l Viudents might not want'tghhaveulgng~ é :

e Rt

5efendant ssclass - Where there 1s a c1ty-w1de Br--district-wide

@égﬁiatioﬁafla ly proh1b1t1ng long-hair or- s1deburns, then the pr1me ,111 _ 7 7%

p resentatives: gf%the gA urt allows $uch -a bxlateral clgss;gggrgﬁ;«and§

iﬁ*e7tiéfs‘idua§iiﬁA the actual -parties must -bé représen

ent ative of

’ fiche ¢lass: whose iﬁggfggg,tﬁgy.ggggg and that class must be capable. of




Wi

o el o oo

sl

e

-

It must ‘be: empha31zed that where .a: bilatéral -action: is attempted,

) you must allege that -the ‘eleménts of ‘the: rulé: apply ‘to both gides..

:Section-(a) -- -Général Réqiirements:

This section sets forth. the mandatory préréquisites for allowinga

- €lass action,

(1) The: class st ‘bé §0-niimerous: ‘that -the: Joinder ‘of a1l fembefs

s dhpractieable.

On the plaintiff's side, this requirenent should be simple to mest.

sﬁresumébiy:thsrégwiiirhefth9§§énd§véi*s;ﬁdéntsvsubjeqt”toéhair;régglacionS¢—'

| Wheche the aé;fﬂsﬁsi,é:ix;;‘r‘éz class: is sufficiently large -depends: on. the factual

{pattern in. your area,,'Tﬁé%é%mayabésséefegaériﬁéibéfsyingghesdfstrfée

t-ao.

© . that : q'ﬁsf Wolild- ot be 1mprac§1cﬁ ble, Edf 7" p1e, -one. decision

'ﬁf@ff‘ it .ll., :.€lass:.action h ére o 19 §1i% §Students: had been denied

¢

;'iprocedural due process, :See; Jones v ‘State Board of EducationvofeTennessee,

[ wm et —me -

- 279 FiSuppe 190, (MzD; Tenn, 1968);-af~ 407 F.2d 834 «($ehiCir, 1969,

’Ecert. dismissed 38Uy s SEURY

| handfu of sehosls, 2 -:ﬁ;‘s,i,f;;iisz"fs= elais ,a’cﬁri’aﬁ; alonss, it 811 petnctials

o

Presumably most high schools in- any*given area wi11 have regulations

léi ~her adopted 1ndependent1y or mandated from a central source requiring

,i:and regulating the length of s ide b“”s The‘éor itutionality of such

= e

NS

‘:eregulationsAwou1d>" i_u common First Amendment and privacy quest igns;’

"'The ‘$arie - would probably be true -of the - endan ssgiaggs ‘That there

P
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- credentials i advancing the First Amendment rights of al

b £ e it~ —
e

Y
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— %

—;mightzultimételyihe;diff' ting factual . questions -as: to- each -member -of .the.

2§I§$§L¢€§§9£e§§f§éE‘Eﬁ?ﬁ?i@@@iaéﬁiéhi—iseefDolgbva;(Anderson,,§§%EéR;Da

i P Y P ; oo e e ad i e = o ) s
472 (EVD;. N.Yi 1968) (a::suit by -a few smallwsharehotdersacomplgining;of

b Anh eeh e e as A oo
~ :Stock :transactions 'by -corporate: officials), Washington v. Lee, supra.

(Q)iThgwgiéigéggfld@féigé— of the: représéntative parties ‘must be

-

*fypi¢§¥=5f¥chéﬂéléiﬁﬁﬂéffaéféhﬁé335f?thé.élaSSv

. gchoose withoutafear of punishment. The representative defendants

'f@preeumably would assert their common need for discipline and' an uninterrupted

- -

E::educationalgproces s.-a d argue that long hair undermines these objectives.

(h) The representative parties will fairly and adequately protect

‘Tﬁi@fprg?i§ign¥aim§¥at preventing collus1ve $iuits, The adequacy of

:v representation by the plaintiffs can ‘be- demonstrated by rehearsing ACLU

T studentswandi

setting forth the background .of -the" attorneys who represent the plaintiffs

Rule, the potential class action must additionally -come- within%at least

—7, ‘one: of the alternative provi ong::of” section (b)

Section: (b): (1) (A) &116ws 4 iasz a“t‘ah wheré the: prosecution of

1Qseparateractionsﬁby;memberseofgthe cla‘s jﬁi&aéféafé—tné»ffsknaf

inconsistent adjudicationsiéétlhliéhi incompatible standards of eonduct

for the party opposing che;éiggg; :Sectio nf(b) (l) (B) allows a. class
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égéapect:t6%§h§*éﬁéiiéfgiéiéjr'ﬁhis ub= division is uniquely applicable

T TN TTWT e L et i e

-action-where is?éa?éfé‘ adjudicacions as: £o-individual members of the .class
;wpi;iid‘;: as:a pfacfi‘cél‘ -matter; zbefdis‘p‘c;ftive of :the :intéres'tsaof the other
;méabeissbfichésciass; Subsection (A) -might: be available Ani:the situation
whereﬁthere is: a no-hair rule: applicable throughout a: school d1strict
'enconpassing perhaps two dozen high schools and presided ‘over by a: single
~superintendent, :OF where ‘a.series: of independent districts ‘have. -a.

8t bstantially similar rule or prohibition. Subsection (B) arguably refers

to the stare decisis effects which the decision Would have, ises,.-a

i practical terms, because of its precedential impact in :the, judicial

,édistrict effectively resolve the issue as £o- all students there and

T

thus ‘the. suit should be allowed to proceed as a class action. Séé—

‘”rustees of the Universitylof I;“inois, 286 F Supp. 927

n- behalf of all university

, f
:students -t6-Void a:: ban -on: subversive Speakers) Section (b)ixlavw’s

:the basis for -a: bilateral class action in Wilson v. Kelley, 294 F. Supp. lOOS

(N D. “Gas. 1968), challenging racial segregation in Georgia prison andé

jail ‘facilities; The plaintr ffs ‘é” everal state-wide officials‘in

atheir official capacities, andithree sheriffs and wardens as: a class

:representing all wardens,and:jgtléfé@r
Section ) (2) ‘allows-a §551i§§i6n¥§f the party opposing the

badu et

;class, thereby making'injunctivgaoradeclaratory“reliefrappropria*e;with'

xtdiréﬁgéﬁéffﬁsuifsa ,ihdéEd, the Advisory Committee ‘on the Federal Rules,

‘notes: that civil rights suits are especially illustrativé of 23 (b) (2),

:@‘d thnt the action or inaction referred: to is deemed directed at the

-

e B - e e [

v
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«¢lass €vén though it ‘has taken-effect oF ‘beeii:threatened only with

tregard ‘to ‘a- few-members- of ‘the- class,,provided ‘that -the. action 1is. based

~ on grounds generallyﬂapplicable ‘to-the-class., Thus, ‘£or -exampleé; -the

?sxpplsion“of~one~stgdsnc”fgttlongxhaig*énéﬁche threat to-act similarly

-with regard to-any other student who: lets his. hair grow would be

_suffieient to-invoke this altérnative eondition, This provision is-also

o

l;allowingfa%cl ass

- ;ah:fwaﬂai:iesbasis‘f for the bilateral. ¢lass action where the factual

ésituation warrants it.

action when, although none of the other provisions of.

Vdesection (b) have been met, nevertheless the common questions predominate

7i.over issues pertaining to individuals and the class action device is

1'esuperior to -any other method of resolution. This is .a restatement of the

;previous Rule and i

i’JCarlisle and Jacgueline, 391 F; 2d 555 (2d Cir..l968)~

're discretionary with the equrt, Sué iisén

- tha hat | qmmon questions predominate should not be too- difficult.

The other element requires a showing that the class action device

_______

?resolving the dispute. In this regard, courts commonly consider four

7ii§possible alternatives and require counsel proposing a class action to

-‘:demonstrate their ineffectiveness. Wﬁ“ﬁhiﬂk“éEIQén:b¢1§£§9ﬁd?5h!£‘CthFA

’zpf’thgfel@é:n4;1y953~nangly‘jginietx%iﬁéétiéntignténQ?QQnéc}i&gtighs are:

" ineffective to-protect ‘students' First Amendment rights. All three

- :presuppose that the indfvidual -student not -only Knows that his rights

have been violated but-can also-afford consel to-assert them:.

- ‘pEcbably surrender ‘to @uthority by cutting their hair or not letting it

<ﬁhilé;studént§ aetuéirywégpéiie&%ﬁouidéﬁavésaasuffiéiéag stake to.

- Moreover,

%45 §6f411'9§h§!;5t§§s§§§v§rgb§é'£§39ﬁ9n5=ééﬁéhée@aééwshat:£h§§e§9§$§

D@maﬁstrétiﬁéz

e el B el
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7'choose to disregard the judicial precedent. Experiences Wit h's'hgjl

93

grow, -rather than: incur thé éxpense -and burdens-which -a lawsuit might

:entail; Since :the primary purpose of allowing -a"class. suit‘is to-

facilitate the assertion of Fights on behalf of those who-for feasons

?of5ééon¢mié§woffothéfﬁisg;@9@14a5§vga§o~o;hegf@@a@é*of:geqféss,';t is

most appropriat° here. 7 _— . .
The fourth ‘alternative to- preclude & class siit is ‘the availabilitv

of ‘the:tes t, ‘case. zdeVic,e'r Presumably: thé defendants. would:-argue that an.

1Adividual: test case on-the issue wq@ld*bé;sqffiqi?n;QAQé would .not favolve

the procedural difficulties which: a class action imposes on court and

'vcounséf;f1The-ah§oér'isﬂthacfevenwff—one=Iong;haired~p1ainciff‘pfévaiis

and establishes the eneral principle, othen,students might still have
‘to: resort to the expense and inconvenience ‘of litigation ‘to: enforce the

newly-created ight a* against their particular school official “who- might

'boards in ignoring judicial decisions concerning desegregation ard school

g =i tieyihn e

—prayers can hardly make ‘one: sanguine about the prospects of compliance

with judgments that technically do not bind them. Indeeda*theyinadequacv

of the test case device was--a substantial motivation for this memorandun.

7 ,seéﬁr on:: c) - Court Agproval and Notice

vy PR pe—

At 'ome point soon afcer the complaint is filed, the Court -must

specifically determine whether the suit can be maintained as & class ) .

~action, and if so, what provisions for notice .are to be \e; Ihe,secgion

7also deals with the e‘gf“’ w hic h hgil lt—imate judgmen iil have ‘Ihe

atbe: k 'd%-'e‘f, —cla,sg— zaq.sie!!: vt,,h,er fgggr,,tjhé,,s,"f'de ss?@iitiedi it,h'es case :¢9'=19§

. mus 5 in-a 5(‘5‘)?— 13)-action, the wore. dis¢retionary form; ;gﬁ'e" EouEt

“shall direct to the members of the class ‘the: best n ,§' ice practicable

under ‘the. circumstances, mcluding individual :notice to -all -members who

[ < B
|
4
' |
i
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fekclu?ibn)a On.:the: other hand«lin & (b): (l) or (b) (2) -action, ‘there:
.are no: specific notice requirements and ‘the. judgment describes -and ‘binds

Yithose-whom: the- court finds ‘to ‘be. -members- of the class." Section=(d),

>hhich*may’be,presented£b§~inaquuateanotice. See: Eisen Vs Carlisle and - i -
. aJac uelin, 39l F 2d: 555 (2d Cir. l968) However, in a non-monetary ) : :

:actual notice by reasoning that the attendant publicity of the lawsuit

- ,provides adequate notice to the members of the plaintiff's class. See,, 7 . E

%(E. D. wisc. l968), Snyder v. Board of Trustees ugra. ~A’~tovthef

,cag:berprovidedz«vSﬂe g;g., Wilson v. Kelley, supra. ' o . é ;
The aboVé discussion hasfattempted -£o= outline the key features é {

,governing the institution of ‘a.class: action. Of course where specific

:problems arise the Rule and annotations should :be’ consulted A- ssmple 7 % 1§
eclass action complaint 4n--a: hypothetical long-hair suit follows. :5x - E § %

can: be ii;iiceiti‘fi’é'& =hroushreas 6@51,1‘94951:9;:,3"” Rule :2'3. (€)- (2): However,.

of thetclassutoavhomﬁtheanoticerwasﬂprovidedﬂ(and*whoedid{not ‘request

-Cogr;svheve'f:egusgtlyfbeenzs°9¢srned*Vichﬂthevduexproces;aprObieﬁi

,,,,,,

t~~av,iug.i;h andisocialﬁServicesvBosrd. 285F, SupP- 525

TS ———— [T ———

71presumably smaller defendant class in a bilateral action, actual notice

collection of citations 0~ all known hair andedress cases is attached .at

athe end -of the: compl int.. Briefs -on- the ‘merits-are: available in‘the - - %

National ‘Legal Départment,
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"UNITED: srm-:s msrucr :COURT
Distrigt z@f: P

oo Division-

JOHN ‘DOE, JR., e Minor, Dy his Tather: nnd Next: Friend
AJOHN DOE° RICHARD ROE JR., a. Minor,*oy his Fnther
3nnd Next Friend. Richnrd ‘Roe §: JOSEPH- JOE, JR., a
=Minor, :by.‘his: Father-and Next Friend; Joseph Joe,
on-their behnlt nnd on’ behalf ‘of. all ‘those simi-

[

’lnrly situated,

: \ WN
E @?District ‘Numbér ‘One- Public | ‘Schools; -an
ipehnlf of nll othcr Distric Superintendents
; 2 s 2

3.

Platntiffs,

s;éuperinten-

L en ko e

Vfé This is a civil action seeking deciarative and injunctive

and 1975‘ nd the ?i‘%

‘relief to enjoin the deprivation, under color of stnte law, of plaintiffs
arights, privileges, and ﬁnnunities under the United States Constitution.
jurisdiction of this court is invoked pursuant :to 28 U.S.C. SectionSi

:1343(3) iﬁd (4), 2201 _and 2202' Title 42, U.8:6% Sections 1981 1983,

. w - P Tt YR
488 06° 06-.00 0. .00: 00- 00 o8 0ol 00 o0 co 66 06 00
A hi-A O S A1 e S o

Caa, L e wl e
PR (ee e a0, se,
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st, Fourth; Fif'sb_;. Sixth,. :,Eishshg. ‘Ninth, Tenth; and.

Fourteenth Anéndnents to- the United States Constitution.
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2. This: ‘a"éjt“io‘x’i:-‘s‘eeli‘s a declaratory judgment invalidating as

repugnant to- the Constitution a. directive promulgated by the defendant

:State Commissioner of Public Education authorizing District Superintendents,

Such: as Defendant Brown, to adopt regulations governing the ‘appearnace.

,of high schools students within their respective Districts, and the
:regulations 80 adopted by Defendaut Brown, and an unjunction -to-restrain .

'the~enfprcement, Operationianduexecutioniof,such regulations:oyhreStraining

Derendant Smith and other High School Principals from suSpending .QL.

aexpelling the plaintiffs or- others similarly situated for violation of

7said regulations ot the grounds that such regulations .are unconstitutionala

g 7}under the First and Fourth Amendments.

Parties

et 1970 he was a

Py _ -

Astudent in good s ding at Tom Paine High School. :Polléwingythég dgte¢f

?he“yas expelled from school. He re31des at ,; S \:;W.:fipn;

b4y Plaintiff Richard Roe, Jr. 1s a citizen of the United States

‘and-of the State of _ ‘, ,:?r‘,g;it,hefépgri_od:;f,,rom},.vw;_e:,u;tvo.

he ‘was suSpended from. attendance at Tom Paine High ‘School and1

frof all school activities. He is fg,;,r,rsatly a student in good $tanding

;gtj,_;?aj;né:%High‘fseﬁaéla. He —fés’{&ééz—at,, .

B P

5. Plaintiff Joseph Joe, Jr. is a ¢itizen of the United States and.

of the State of . . ‘He is currently a student in good kst,ar;d,ins—;

at Tom Paine High School. He wishes to-wear his hair fashionable long, so -

that it falls over his-ears and the collar of his shitt. He has been

deterred from-doing-s6 by thé existence -of the regulations propoiinded :by

District Superinténdent Brown-and théir -actual -and thréatened enforcement

0 i B B ket T b
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‘by Defendant Smithi Plaintiff residesat __ . S

ﬁ@u.'beféﬁdégtzzhégggaﬁopésiznp§n=infatmatioﬁfggaaggtigf»gz

S

citizen of the United States and of the Scate of

i .
StateuCommissionar of Public Education. As'such»he:is'authorizedlby‘

5 is

: Section 13 -of :the: State Education Law ‘togrant authority to District

) Superintendents “to- formulate rules -of conduct for a11 high school students

within their districts.

7= 'D¢fen@?nCiWiifiéséﬁ?éﬁé,‘éﬁaiﬁfh?méﬁiqv“andxbéiief*éféEQi?éya

7zof:ithéf;ﬁniteds-Statesnand.:o;ff;Ath“e:Sta't‘e»eof‘ . is supérintendent

of District Number One Public Schools. As ‘such; he is authorized ‘to

formulate regulations governing the appearance, conduct and discipline

: of all public school students,within the district. He also has ‘the:

a—power to review all expuIS1ons and suSpensions of high school students.

;5§§§*ﬁ ited:‘States: and of the State of ”ﬂ:xrifwse-* s Principal of

ffg};rDefendant James Smith on‘information‘and belief a&citizen of

S g ey

'tioﬁ;faineﬁﬂithSchool. As such he 4s: authorized -to. implementrand exe= N ¢

o cute the regulations promulgated by‘Defend

’ the expulsion of plaintiff Doe, the sp‘

:rappearance and conduct. In his official capacity, he was responsible for-

~of p1aintiff Roe, and the

1'threatened ‘suspension-of plaint if

Plass Action

9. Plaintiffs - jsrtiiigt; ‘this-actioni-on. their own: behalf and on the:

sgffectedtpyithéitgsdlitiéﬂs'9@"iépéiiﬁﬁiéfpfﬁﬁﬁléiﬁgd:59f#1f'féhfniétii95:

Superintendents: and: at issue heérein is so-numerous that joirider of all

-metibers is impracticable and questions of fact and law exist in common

{tothe ¢lass. The constitutional claims: of the plaintiffs are typical of ,
the claims of the ‘¢lass, ‘the relief sought against ‘the named ‘Tepresentative %




s ke b W

;principais,xandstheungmedsdefendantsrcanzadequatelygprotectfthe,interestsi

-of ‘their class. ‘The: ‘Tepresentative ‘parties will. faitly and adequately

;gulation. “The: prosecution of separate actions ‘by. individual -gtudents- would

zdrclaratory -relief with respect :to-the -

:questionssaffectingrindividualfmembers d t: class action is superior

«conferred: upon- him-by-Section: 13- of ‘the. State: Education Lav, promulgated .

‘the following directive:

protect the interest of all high school students subjected -£o. the res

create a risk of inconsistent or Varying adjudications with reSpect ‘to: A
ndividual ‘members: of ‘the - class whichﬂwould establish incompatible
standards of. conduct for: the defendant classes.
: 19;. The ‘named’ defendants a8 well as *he c1asses they represent
htve acted 0Nz grounds generally applicable ‘to. the p1aintiffs class,
thereby making appropriate finnl injunctive re1ief or corresponding

Ihereaareaquestionsfoffiég»

1

‘n‘,
m

1as:

d fact -common: ‘to" thesmembers of both classes ‘that: predominate -OvVer:

to other available methods for the fair andgefficient adjudication of

the controversy.

Facts -

ECTp-

1L, On: September 2 1969 ‘the: defendéﬁt JONES inhis: capacity -as:

State COmmissioner -of :Public: Education and acting pursuant -to: the power

n-against
students-who- violate;such—regulations."
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l iga; Pursuant ito- this state-wide directive, on- September lS 1969
adefendant BROWN issued ‘the: following regulationsapplicablexto all male
‘students-within Districe Nuaber ones

'"Boys% thair: shouldtbe ‘worn- reasonably short and

tradiv_onal in-styles.
‘ey€s-or: :over the earsf At -shoul e

‘back. Sideburns should not-] below the ﬁiddle of
the:-ears;,, Students shall not wear beards -or mustaches.

,Any student? ho. 1n*the 0p1nion of‘his principal has
'violated thi ule shalﬁéb

Aacadeuic year'"
13 This regulation both in: 1ts substantive definition and

)

procedural aspects, is: substantially,similar ‘to: regulations adopted by

each of the nine other District Super1ntendents 1n the class represented

by -defendant BROWN, -

W Defendant SHITH has-enforced the District One regulation by

:§gp§ii;ng uspending and: threatening with: suspension the,male students

ihsiﬁﬁégainefﬂigh School. His officia4eactions in. this regard 7iec

aépgttérﬁxﬁf'enforcement by the ‘hig igh:.s¢ hoglaprincipalsfsiﬁilarly.siguatedi

r i

i, ﬁistrict One -and: in:ithe-State.

£

l§;; On :0F" about September l6 1969 Plaintiff DOE, Jrs was. 1nformed

by Defendant SMITH that the length of -plaintiff ﬁ“ 's:-hair was in éxcess

tionals" -When: Plaintiff “DOE refused ‘to-havé his: hair -cut; he was immediately

suspended by Déféndant ‘SMITH and’ told he coild return to -§¢hool ‘when his.

‘hair-was "acceptable" to Defendant SMITH: Plaintiff DOE: réfused: to alter

his-hair style and on October 1; 1969 was expelied from Tom Paine High
Sehool in accordance with the two-week provision of the District One

regulation..
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o gf_a"cﬁeﬁ and"his attorney; and:¢

R B S A T o e s

51,;6‘-;1 Plaintiff DOE:-déesires: o re: tu'fﬁ» ~‘c'af~ramr:i3§iﬁe;:‘ui"gii: :5¢hool: iHis

:;cgligges;nvgh. 11 of' 19703 Héﬁb§1i§?§§*§hé§?béﬁﬁéétéﬁ?iébcwtévﬂéﬁét@iﬁé
* foffhimséiffghésieng;hwétwwh;ghfhéawgftuwéarfhisshéi:~and?;hat'@hgtienéths,
;,éf?étpéiééniéaﬁéiﬁ‘iéﬁﬁ?ﬁ“ﬁﬁéiéiébéf*dééé?@ébéfi@ﬁfﬁfﬁﬁéféﬁéén§$~3ﬁiiﬁf

BROWN--GF: JONES s

17:. Or-or gbout :September 16, 1969  Plaintiff ROE; Jt: arrived: at

7 Tom Paine ngh Sehool wearing a-néatly-trinmed: mustache. ‘He-Was informed

: 4/ ir
-:by-Defe ndant;SMITH:"wthat the: mggcj_a;che;-ggnscg;:qqedz ’a‘“v‘ifdlfatidnfiﬁfv ‘the District

:One- Regulation and ordered Plaint tiff to go ‘home- and shave, Plaintiff left

1—ihévschgdl*huttw@enéheAdid ‘ot return that day, Defendant'SMITH caused his

'*ié§§§j§§§:3§§§§ﬁ§i§n; £§Q§;§§€gg§§§éthé;, ext day with his: mustache ‘his.

anded: avhe aring to inguire. whether ‘his:

mustache constituted @ clear “and- ‘presént: danger to discipline in: Tom Paine

i;ngh School Defendant SMITH sta ed: th:t o such*hearing would be: allowed

13 ééﬁ"ﬁi‘ﬁg}gpcﬂf :hgff§h,§vg.dv fh;g
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which -he: wWas- -captain,

Plamtlff ROEshavedhlsnmstache -and: re curned o-school, ‘thereby end ing.

his suspension one day béfore the automatic expulsion: rule would have gone

19. Déspite his fofced compliance with the regulation, Plaintiff

ROE: believes he has a right to-determine for himself whether to wear a
mustache and that such a-decision should not be the résponsibility of

~Defendants BROWN, or SMITH, or the clisses they represent.

- 20. On or about October 1, 1969 Plaintiff JOE appeated at To
“Paine High School with his hair éverlapping his shirt collar by approxi-

‘mdtely -oné inch. -He was informed: by Defendant SMITH that this was in
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: - violation.of the Dis ti"ié‘t'*Gné—';Re“gdi‘”ét'i‘onv :aﬁ&eoi—dété&ah@g ‘to- remedy the:
; }

§ 7situation. Agalnst his wishes,tbut fearful of being M'spended he proceeded ;

§ i'to have his ‘hair trimmed 1“‘c°“f°rm1ty with: the regulation -and: Féturned: to §

% ! 7—school the following day, wheré: his. appearance 'Was: approved’ by Defendant % :

é ?S@ITB; h %

- : 21. J0E has remained a:studenit in good standing throughout the B 3
{/ .acadenic §ea¥. ilowever; he-desirés ofice agatni.to. et his hair-grow in
| Violation of ithe régulation; %’butf:f}i‘é;seib’éénld”e‘céit‘éas:f‘fo:nna’@iﬁgn-sgzzb‘y: the- .

-existence and' threatened use -of ‘the. regulation, S

1 +

_-‘Cauge: of Action

s e R p——

o o 22. The, District One Regulation and: simiLar regulations', -as: - )

'1iauthor12ed by Defendant JONES, pro g;g ated: by D e fei dant BROWN:: and

FE ST

E ;Z - § . —fe fErced by Defendant SMITH are: uncons*itutional :0h: their face -arid=-as:

.
H & =

E %'71 . . gguaranteed by ‘the: F1rst and *o teenth: Amendments ‘to-the: United States

77;Constituti0n an iAl hi S »;ESE@@:@@;&QQS@ :
o 33. The. Régﬁlation is -dhconstitutional ofi its fage and a8 applied :
§ dn - that it is: overbroad ‘in: VTOlatlonrof the:: Fiistﬁand?ﬁéﬁftégﬁthj@@gﬁdﬁéﬁgs; % %
g 4 to- the Uni‘,d Sff7§A -Cons Eitution, B % i
’ 24, The Regulation is unconstitutional on its. face and as--applied:
% % E in that it violates the r1ght of privacy cortained in the Bill of Rights: % %
1 t6 the Constitution of the United States: ’ |
2 % "25; Tﬁe:Réghia'i - 15 unconstitutional on. its face and as applied %
i 7;in that it violates the rights guaranteed by the Eighth and Fourteenth ;
; Amendménts to the United States Constitution 1n that expulsion, suspension
Or threat theréof of thé plaintiffs and thé ¢léss théy represent merely for
exereising their pérsonal tastes in grooming constituté criel and unusual z
o punishnént.
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fg@; The: Regulation is -inconstitutional : on- its face and:-as applied

rbi,violating,theesubstantiveuduefprocess,rights\of;plaintiffs;guaranteed
unreasonable and;not:reasonablyarelatedwto~any—substantive~evil'which~the
State has: the. right ‘to-jprevent and not reasonably related ‘to. .the: valid
governmental function of administration of ithe- educational :§ystem,
27%~'ihéfgégQ1§€i§ﬁﬁESﬁﬁ39°é§¢itﬁ§i@§514°h*i§sffé§§=é@§?é§*é§?li§§*
iﬁﬁthaczitsvioiateéathé~figﬁEaco~fair/procéed;hggggﬁgfantegdfbyethgndue
process clause -of -the: Fourteenth Amendment. ‘More. pafticuiafry, itrprovides

‘o method for- -an adversary hearing with the assistance of - counsel before

thewgéhool”administration -€an: legitimately advance :OF, whether the. student

?hasaéééoﬁpelling reason for ‘his: appearance. : ] 7 o j‘%

© 28 The plai iﬁu -and’ the 1@, ithey represent. Will guffér T § ? :
1rreparable harm if they are ‘or continue «£0: berexpelled;r : pended:-of 7;:7 ' ~§ z
threatened With:- expulsion :of suSpension. :ihos” §qspgnd§d §7 exj elled g g
are suffering irreparable injﬁi? A missing their ‘fiormal: school actiJities : %
] and having their records -marred: by disciplinary action. : §
29: Those students:who- have ‘beén. ‘threateried with:d digcipline or 7 % é

who have-comiplied urnider protest. are being: caused: psychological harm and
-anguish,

30. The plaintiffs and thé class:they représeiit have no. other
adequate or effective rémedy &t 14w for the harm or injury done or threat-
ened by Defendants BROWN and SMITH and theé ¢lassés. théy représent. Such-

irreparablé injury will éontinueé unless declafatofy and injunctive relief

are -afforded.
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. %é)éﬁéiﬁéﬁgiﬁgiéhe disciplinary record -Of 2

(1) directing ‘that. this: actionfproceed -as a
:psqperfclaesﬂection”9niho§h?51§es;

(2). ﬁeclaringgthattthéaétate:wide‘diréctiﬁe~andi
implementing Regulation -are: unconstitutio_al;
(3) “enjoining ‘the defendints: aid the classes
‘they represent from:dis¢iplining. any student for

violation:of such-Regilations;

U4 ;§rggiing;thenr§instatéﬁentwdfgall%stu&énts%

v‘v!

rgseﬁglyéégp Tled::or suspended “for- violation -of
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ithe Defendants and: their classes from énforcing or

—threatening 0= enforce -any such regulations -governs
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‘Breen v Kalil, 296 F: Sipp. 702 :(W:D, Wiscy 1969Y;. aff'd; __ F.2d

. 38:U;S;. ‘Law. Week. 2332 (7th-Cit. 12/3/69), pet for cert
filed .38 U.S. LW 3348

;Richatds v..Thutston,A304 Fi. Supp. 449 ADiCs. Mass. 1969)

,iZachry v.gBrown, 299 Fs Supp. 1360 (N; ;D3 Ala. 1967)

éGriffin s Tatum, 300-F. :Supps: 60 (M:D. Ala. 1969):

yuqu.m”issusnWWukuw~mmeﬁ;mw)

- Miller v Batrington, T Schools, unreported (D C, TIll, :1969,. Parsons;
J ) ‘f - ) ) ¢7 A'—'—btbw '—’“—’_7 ] ) ) i ” - -

*Cotdoya v.oChonko, unteported (N D. Ohio 1969)

*Slomovitz v. Miller, et;ali; unreported (N D. Ohio 1969)

68 (1969)

xxeache;fwifﬁ

;3. L

eek 2651— (1361) §§§§9h9§ bgg = due- ptocess)

Unfavorab1e°

i Fettell ;. -Dallas: Indépendent School District
= (5th-Cir; 1968), ‘cert.. -denied; 393 -U,S. 856.

,. 392°F. 2d: 697.

7:Jackson -V _DOrries,; D-A-inﬁdl,-.h, (6th .Cit, April: 6; 1970).

rDavid v.mFirment 269 F. Supp. 524; Aff'd, 408 F.2d 1085 (5th Cir. 1969).

Cféﬁé;ﬁx;Cléhéé. 303 F: Supp: 1370- (S,D. Ind. 1969).

Le0nard Vi School Coumittee of Attleboro, 349 Mass., 704 212: N, E 2d 468
“(1965)., - o

Akin.v.,Bd;nof;Ed.@ 68 Cal. Rptr. 557, 36 U,S,L.W. 2773 (1968).

~ Brownlee v. Bradley Coiunty: Bd., D. C E, Tenn. 4/10/70 38 L Wi 2567.

}*Contaot ‘thé ‘Ohio affiliate “for - u:thet information. T
1/ affirmed, . F.2d___ (4/28/70), 4n éxcellent opinien which gathers

togethet all the long-hair school cases, (A copy is included in this -package; )
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P st

Plaintiffs* Counsel had antieipated that at some point ir

|l this case, prior to final summation; opposing Counsel would submit

|- Points and Authorities covering thé law ca\wﬁiéh-beécnagnts ?élf@d;

was then verbal with no written Pointsxghdvéytho ties. -¢ y ribéid;'
submitted As Plaintirfs® gpungg;iwgreaunﬁgmiifa witn sevéral of

9 hgg citg@nggsééd.tﬁpvcaSestﬂeVér~having;been reported oneﬁo3'{§£¢i‘

had beeni received in opposin" Counsel'§ gffice on the nornmO of

e

o

suiination {tself, it was somewhat difficult to adegua ,1y:?¢590ﬁ9s

to these éa“ég @uAiﬁg»?iéihtif"’,¢i§$iﬂg urimation. Accordinzly;,

he cases n@lsgdrbyzgppo!éﬁéz,(

A;find 1t desivabie to submit. & Supplemental ﬂemorandun of iD'S}
and Authorities t6 -discuss some of the '
Counsel in his summation and t6 incorporate thése c¢ases both inte
Iéiﬁtiﬁfsi'sgﬁﬁatiéﬁxéﬁ&,iﬁtoféufféiig;nai,mgﬁépanagm of Points
y l-and: Authorities. We trust that our Supplemental Mémorandum #i1l ¢
| he1ptul to the court. ’

| casES FRoi sz RIeTE oTacure

We :start with the Fi f'ﬁrCiﬁégitewhéré,e;ght,or tne jeint:

l'¢cited cases were decided: The first decisionsto éomé down, in

5i{g66; were,éurngide;vnfsggrs;,353:?12&—7uu,(1966), aﬁd,BLaCRwél§{Y:

’z%gﬁngunced the test tO'bé—applied in school cases where the First

'5u5méﬁdﬁéht is involved. This test is whethér the részulation is

P R———

P
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i"reasonabléﬁ* The Firtn Circuit Court of Appeals did not aefine

ivwassnotg

ivof free chJice 4n: grooming was hot fundamentdl; that a Syibol @

5 697 (5th Cir. 1968), on which De;enoants stronglv rely, involved

107

]
H

i

reasonable" to:.meéan any ‘rational ‘basis; but déefined a "peas onable" ‘

regulation to oe oneée essential in maintaininr order and oiscinline !

on the ‘school property. The opinions state that ‘the regulation:

must measureably contribite toé the naintenance of order and decopunl

Burnside and Blackwell can be: cowpa red. £or éxamples of the .appli=

cation of this tests In one case the test was ﬁet,'fn~the;¢therﬁit§i

In 1967, ‘the- Fif*h Circuit Appellate Court affirsed
Davis Vi, Firnent 269 F. Supp- 824 (E .D. La.--1967) ARLG per curian

S ———

408 F.2d 1088, in & per curian deeiston. Davis héld that she piEh ; ‘

i§present particular ioea, and’ that long nair is ecuivalenclxoé'

inaccurate -charactéerization. If the wearing of black arm oends %sz?

akin to. ;pure speech, see. Tinkerfy. Desrroines lndeoence Scnool .

7District 89 'S.Ct. 733, 21 L.Ed.24. 73l (1969), then we wouid arguee!

that the. wearing -of one's hair lonv - Is also very closely connectea;

to free speech, in that this is a non—verbal expréssion of rejec—

tion of the ‘beliefs and views of an older generation which has sét I

uqacceptable standards, involv1ng constitutional ricnts, for yours’;

adults.

Ferrell V. Dallas Indepencenu Scnool Dis»;lc», 362 F.2d

~-~.

EZrr=ormn -y

"onquctsalike-marching:oripfcketin21 —we'subﬁit:that—équa“fng;ldﬁéifi

7air with ‘¢lear acts. of conduct like marching -or pic&eti.os isfgnzg_

A e
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‘Sw;gﬁe’dégiﬁigﬁviﬁétrstﬁdﬁﬁis havé a fundarent i.riéht~to-wéa% long

S
-
— e

|imembers of a @@Sical:gzéyp’wbo:a$$¢rséd'thét'th¢y~h@d»an'eéoﬁoﬁic
J-interest in wearing long hair: Thé facts give the strong impres-

'}siéﬁ*ﬁhat.thé.iﬁﬁﬁ'héir Wés~W6thés.aipubligity,gimic;,radio—ﬁg@

i
s

televis;on nevis coverage vias éven broa.ut to- the ;chobi—b?*&héz

nusici 1 .groups’ agent,fanc a?te“ -susgpern sicu,'thé Zroup made and

H

recording coneerning their expépisnce with the nizn

a-a
's¢hool and the hair issue: The Court assuméd for the jpurpose &f

"l”~9@@;f e ”’é’zugstan al di Pust iéé iﬁc?é??éiiywhiga
i interfered with thé §§g;éf$xiﬁtéﬁest—in-éﬂéﬁiééﬁfzﬁﬁé
ﬁion possiblea Thus; £t is ciear that the Cour: Had

Fe‘rell to the Burns de éng B

ation is one that 1§ essential in raintaining onder and

",*iﬁéxénascﬁodi:pibpéray=f ‘

After ~erre11 the U: S. Suprénme €

‘eoruary 24, 1969. The Court enus
rinciplés applicablé to studént r

y Boéards of Education. The Counrt 's:

quse gate; and further:

"That [Boards of Eaucauion] are ecuc“ting the
young for citizenship is rezson for serupu 1lous
protection of coustitu fonal i» coms o the
individual, if we are not to st é the Tree
mind at 1ts source and teacn youtn to cGiscount

neir const;tutiohél righnsxtc,freeiom of;éxpréssioﬁ &t the schools

i

In e debatnte 0




O,

: important principles of our ‘government as ere

: platitude " 21°LLEdL 24 733 733
3§£ Thougb thé Court recoznized that "ihe provlen poséd by
f4§§§he éreéenu—caée fg;gggg]—doeo not relate to...Hair style"; citing ;
5. Ferrell, the broad language of Tinker in defense of student rigats
-6i-while restricting the powers. 61 ‘Boards ofiEd‘ cetion; clearly is ..

- applicable to hair caseés as well:

MThe. ‘principal use to which the Se¢hools zbe
de "cated is to acco wodaue euudenus cu*in

—of tﬁé,br éess of attenaing - also:
: t*paru of uhe'ecucationa,,p“ocess.
’;"ignus, thérélore;
Mcrely the class“oom nours.

'cafeteria, or on the vla.y A

campus during thé authorizéd n

} the
‘;'o“ on the
oara, Ge may eéxpreéss

his opinions, eveén -on: controve*s‘“T:suo*ecus liue
Uu

the: conflict in Viet: Nap, if he does so vi‘
'materially and st bs»antiallj T.nt:e:ruer'ix':g i

‘the requirements of apgropriate discivline ii
a3

the operation of”ﬁhéxséﬁébi‘jgndtwiﬁ56&&;@95

Wwith the rights -of -others. 3uvn

But conduct by the studéﬁﬁ,,in—ci,(,
it; whien for any reason=- whéther it
tine, place, or Typeé o benavior--mat
*disrupts classwork or involves subs»a
ordér or invasion of the ri;nzs of -otie
of course, not recognived by the cons
guarantee of freedon ol spéech." ¢f

.-

bad -

-
-

'3 t-" I+
) §

wecr AR Y m ol
B2 b gt vFcth s

A o
‘O

Clearly in Tinker une Couru adopted the “nater

|..-.
'

[ S
m
b}
0.

of Fgrrell. ' g

In three o four other nair cases in the

not oniy’gn {nev-taole part wl
s¢h it
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22:} to wear long hair. Opposing Counsel sougnt to distinguish this

25} namely, that it too reaffirmed the materia

26

.

Elithe Distrlct Court Judges have recogn;zao the aoplic“b"’ty of

figtion,téSﬁ: Zachry v. Brown, 299 F.Supp. 1350 (H.D.Ala.--1989);

e
C‘?
petes

:”3'1:, . — A a . . am - o . . - 5. @
6. tion of students upon an unr easonab;e basis. The Courl held that

zhair was an -Uhreasoénable bLasis or which to classify.

('f‘

rationczle.

Griffin v. Tatum, 300 F.Supp. 60 (4.B.L£1z.--1GEG), held
ithat a sﬁudenﬁfs right to wear lcng hair is a protected lundaménta
zliberty'and applie& the materizl and substantizai disruption test.

G:iffin dealt with many of the asserted and theoretvical cisruption

-presented in our case but held that state interestswere not

sufficiently compelling to outweigh’ the fundamental student right
L g i85

|| case by reference to the peculiar and arbitrary hzair rule Involved

~without reaching the primary purpose Jor which the case was citeg,

4l decided pridér to Tiiker, found no disruption andé held that the equal

5! protection clause of thé Fourteenth Amendment prohibits clzszifica~

- that the cases |
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|-aisruption test.

-97 (S.D.G2.=-1969), was & "clean sk

:céSe,where the Céuﬁt~held, contrary to Ferrell, Griflin,

SRifta Circui

—speVgn§qn'v.'wheelgr ty Board of Ecucaticn; 386

i the .

'.LO rec.s betct

$i]

)

ven" nustéche ané facizd

“and C 1o illo, ta studants had no fundamsntal rigat to

o style of grooming. Thus, Stévenson is tné only case in

t tc £611ow Davis. It is éxin emely important

“that Steverscsn was set in the climate of & Georziz schocl

delicate task of integration, ccnc erned wizh rzel

; p Bl el by etz P e AdE T .
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Bu”n51“e,,Caaaixlo, Criffin, Zzachros.
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To be esseuvlal Zeans the rezgulizasiecn Is
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recuired to, In fzct, prevont mzserizi and
substantizl cissuption. Ferrsli, Slzcrwall
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Burnsigde, Cal=illic, &riffin, Zachry.
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aisruption, tne Jundamenta: ilzersy Is
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Blackwell, Tarrell.
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subsvantial Eisruption, ©
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not reasonagtly related to
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process. Zachvry, czlbill
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i»dses, Breen v. Xahl, 419 F.2¢ 103L, (7th Cir.--1959) Cert. grante
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~the prposes of the opinion tha

Ferrell, Burnside.

.
- e M e e e e e e s e ae e s en T em e e ev e ov am e am

w
O
182}
Q
L
w
L
2
2

OTHER_COURT OF APPEAL

There are tvo otner Court 6 Appeaiz deecisions. in hair

e
38 LY 3343, Doxu. #1274, a.d Jeéiksorn v. Dorriér (5¢n Cir.-=April 6,

1970) —e Fo2a . . Thé facts in Jackson aré very similar to the
f icts in Fe rell. Tﬁe Plaintifi's ‘agein iere members of z musical

"Neither of the students testified that his hair
style wvas inuenaed s &n exp? ss‘ n of any ifdea

. or point of vieuw. Ye agrée i the fincdings
of the District Couru;"" tai ecord aoes not
discxose that the COuu 0f jackson ané Zarnes
and the length of théir hair wvere designecd as
.an -expressio: within tre cog 2dt of Zres speech.
Therefore Tinker v. Dés. ¥oinés. Sczoci Distipice,
393 U.S. 503 (1969), has no appiiczcion.”

%ﬁrther, in Jackson, by contrast to S Sreen, there wes testimony thzt

1ong hair was intended to foster z purely commercizi interest. Thne

Court found that there was no constituiional right infringed by the

-regulation or its enforcement. Ferreli, in contrast, assuned “or
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and specifically founé that the growins of hzir for commercizl

purposes was protected by the liberty ard property concepts of

: Fifth and Fourteenth Amendments. Jackson &id no: discuss the Tifth

and Fourteenth Amendnants. ) .

Thus, a comparisor. of Jackson with Terrell demonstirates

Phg I g
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2l Court did not understand Ferrell and its reasoning. Jackson is

Lfmuch closer to Davis which was implicitly rejected in Ferrell. By

7i::seeks to infringe that right.

?§Substantial disruption, this burden is not sustzired. Breexn is
diconsistent with Burnside, B}ackwgil, Tinker, Ferrell, Zach»ryv,
;ECalbillo, and Griffin. Because the Court found that students have
i?a protectéd consvitutional right to wear lon

% sistent with Davis, Stevenson, and Jackson.

.
o

:that wh%le JaCRSOﬁ'claims—to follow Ferréllé the Sixth Circuit

oncluding, in Jackson, that no constitutional rizhis were invoivea,

‘the Court was ablé to nold that the Board of Educztion had the Hower

-

o make and enforcé the regulation without discussion of Lhe

§¢no6l for -éontrol of

he disruption and disturbancée due o

.

']
ct

ong hair.

Bféen,—on the other hand, while déaling with & reguiéeiOﬁ
identical to that in the iﬁggént case, found no evidence of disrup-
tion or disturbance due £o6 long hair. The Court held that a

person’'s right to wear his hair as he likes is an ingrécient of

when it

In the atsence of evidence of
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OTHER DISTRICT COURT DZCISICXS

' Crews v. Clcnes, 303 F.Supp. 1370, (8.D.Ind.~--1859), is a

.

discussion of less subversive altérnatives availzble to
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District Court decision out of the Seventh Circuit vnich came to &

¢énclusion contrary to Bréen v. Kahl, 419-F+2¢-T034(T¥A Cir.--1969

Cért. granted, 38 LW 3348, Dokt. #1274, but on a factual Gistince

fion and not beciause it rejéected the majority test of material and

—}menﬁs oi appr priate disc;pllre in the school. As no eéxamplés of

lafsruption were giveén, noweveér, we have only the corclusary state—

1 that the $c¢hool authoritiés had et thgi?'buréen of justification

by showing actual ¢lassroom disruption of a materiazl and sudstantia

nature, Crews is c¢onsistent with thé majority view and lénds no

-Support to Deféndants' position that 2li-they need to show is a

réasonable relationsnip to the educaticra:l process.

ey,

: Brickiv._éoard o

enver, Colorado, 305 F.Supp. 1316, (D.Colo.--1$89), is andther

J B

case on which Defendants rely. The facts in thai céasé are signifi-
gantly different from those in the instant case. 1In 3rick the
students played a significant role in the adoption zand review of

dbess codes, and an overwhelning majority of students wWished to

Taintain the hair regulations, and not change them. Also, &s

-

oPposed to the instant case, there was substantizl evidence o
disruption and distraction in 3rick. In our case, ro such evidence
was introduced. : .

The Court held in 3rlck that such symbolic expressiens of
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1|l individuality as-hair—are-not—withinthe First—frmendmernt tut are

b

‘protected by the due process clausé of the Fourteénth Amcndient.
‘While the language in Egi;g appears to reiy on the

—mino?ity view anhouﬁced'iL'Dav;s, the analytical framewers is

¢onsistent with the majority view. Tne CouPrt specificizily found

that there was evidencé of faterial and subst&ﬁtiai disrurtion.

on
o
[4+]
.
o
H
o
,.l
ck

. If the Brick COurt,ha efore it the facts o the insitant case,

O N o o N w N

2

of Students wished to abolish male hair regulations, and where %

s
A
\OL

“ifruptiVé incidents, i1f in fact-there weve any; were as insubd-

oy
Ld
QH

Wnére the students were rot allowed to play any role in tvhe adoptiorn

-and réview -of male hair regulations, wherée an overwheélming majority|

12 | Stantial as those brougnt out in our case, the Court cleariy would

13l have held to the contrary.

1441 . Thére are two District Couri decisions out of the Zigi

15 Circuit, Sims v. Colfax Community Schsol District, 307 F.Suip. L85,
0

16| (S.D.Iowa--January 16, 1970), ané Wes<ley v. R65si, 305 7.Supp.
17 706, (D.Minn.-*:1969). 1In Westley the Cour: appiied the material

~

18 || and substantial disruption test to each of

= ~ Y » - b
the many argumeats

19| présented similarly in theé instant case. The Court ifcund that n

20 ' nealth hazard was involved as long as hair was Kept clean and that

21 | protective devices could be worn where long nair presented a
22 | pdssible safety hazard. Answering the argument that discipline
23l and disruption problems might occur, the Court cifed Tinker for

_‘\

24 1| the principle that undiiferentiated fear is. not sul

)

25 come the right co free expression. The Board ol EZducation

e mtte— e S & e - ——— .

SNe s - -
~icianc ¢O over-
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Plaintiff's cholice whether £o eipose himself to harasament

RISHAES 4R

o

t
Invasion of privéte life beyond the jurisdieéiicr of She sc

N o

Plaintiff; the Court answered that acts of hostility should

1} contended that it was concerned with tHe personal safety of

Q

‘preventéc, not ex