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Mark Yudof

I.

GENERAL MEMORANDUM ON TITLE I

Title I of the Elementary and Secondary Education Act of 1965
[20 U.S.C.; Sec. 241) signified a revolutionary change in the role of
federal government in American education,l TFor the first time, the
federal government expressly took the responsibility for meeting the
special educational needs of children from low-income families, In
the 1968-69 school year, nearly two-thirds of all school districts
and some nine million students in both public and private schools,
participated in Title I programs which cost a total of $1.123 billion.?
Unfortunately, however, there is mounting evidence that there is a
massive failufe to carry out the statutory mandate of Title 1,3 and
there are few siéns that responsible governmental authorities will
act voluntarily to correct this failure. Under these circumstances,
litigation appears to be the most viable approach to immediate reform,
and indeed, such suits mdy hiéhlight the inability of the present
system of education to deliver adequate educational servicesbto the
poor.,

This litigation packet is designed to provide the basic tools for
lawyers who may wish to bring a suit in federal court to compel the
expenditure:of Title I funds in a lawful manner. While responsibility
for the administration of Title I funds’ié divided among the U,S, Office

of Education, staté educational agencies, and local educational agencies,

PSR P S




general accountability for the misuse of funds exists at all three

levels, and all should be joined as defendants in litigation seeking

the reformulation of administrative criteria, closer scrutiny of ex-

penditures, and compliance with administrative and statutory standards.
Title I provides that the U,S, Commissioner of Education shallx

make lump sum payments to state educational agencies, who, in turn,

shall appreve and fund projects for educationally disadvantaged éhildren

proposed by local school districts. In their project application for

Title I funds, the local educational agencies must set forth their plans

in detail,. including a budget, identification of target areas and plans

for evaluation of the pro ject., Money is available for a broad range

of projects, but under the law, any project must be compensatory in

character. Applications are not made to the Office of Education, but

to the state depaftment of education, which has the duty of ensuring

that the pfojects, as planned and as implemented, conform to all ap-

plicable regulations., This state responsibility includes establishment

of standards and procedures fof accounting, provision for annual audits

of state and local expenditures, investigation of complaints, and periodic

evaluation of the effectiveness of local projects. [See, e.g., 45 C.F.R., ;

Sec. 116.48] i
The Office of Education, aside from having primary responsibility i

under the Act for promulgating regulations and guidelines, also must :

satisfy itself through periodic audits of state and local expenditures,

that the law and regulations are being followed. Where violations are




disvcovered, the Commissioner of Education may withhold funds, reject
. state applications or seek the return of the illegally used monies,

[20 U,S.C., Sec., 241)

f Purposes of Title I

In enacting a8 novel federal statute which imposed federal educational

b priorities”upon existing state and local structures, Congress, not

surprisingly, created a law with diverse, and, at times, inconsistent

i A A G T S8

objectives, However, from a limited litigation perspective, the pur-

poses of Title I may be accurately represented as those set forth in

PEvA

the declaration of policy which precedes the substantive provisions of

the Act:

€ S AN Ty T IR

In recognition of the special educational needs of children

of low=income families and the impact that concentrations of
low=income families have on the ability of local educational
agencies to support adequate educational programs, the Congress
hereby declares it to be the policy of the United States to
provide financial assistance...to local educational agencies
serving areas with concentrations of children from low=-income
families to expand and improve their educational programs by
various means (including preschool programs) which contribute
particularly to meeting the special educational needs of educa-
tionally deprived children., [20 U.S.C,, Sec. 24la]

&/
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In other words, while the Act was enacted in recognition of the special
needs of low=income children and of districts with concentrations of
such children, the purpose was to provide financial assistance to

distriéts of high poverty concentration in order to meet the needs of

all educationally deprived children. This means that a school district

establishes its eligibility for Title I funds on the basis of the
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number of low-income children residing in the district, but that the
programs- financed by these grants are open to all students whose
achievement levels fall below that "appropriate for children of their
age," even if they are not poor. Congress apparently assumed a high
correlation between educational failure and poverty, and, in order to
attack this conjunction, designed the Act so that the greater the overlap
in a school district of poor children and educationally disadvantaged

children, the greater the federal expenditure per eligible child,

The Basic Aid Formula

The maximum amount which a local school district is eligible to

receive is an amount equal to 50% of the average per pupil expenditure

in the state* multiplied by the number of children, ages five to seventeen,
whose‘families have an anhual income of leés than $2000, or whose families
have an income in excess of $2000 due to payments from an approved aid

to dependent children program, or who are "living in institutions for
neglected or delinquent children." [20 U,S.C,, Sec. 241d] The formula

may be expressed by the follbwing equation: |

.50P (I+D+N) = E

Where: P = Per Pupil Expenditure in the State
I = Number of Children in Families with less than $2000 in Income
D = Number of Children in Famiiies receiving Aid to Dependent
Children with Incomes in excess of $2000 ,
N = Number of Neglected or Delinquent Children in Institutions
E = Maximum Entitlement of a Local School District

The allocation to which a state is entitled is the sum of the entitlements
of the local school districts within a state, plus certain monies for
state-operated institutions for the handicapped, delinquent, or neglected

*0r the national average if it is higher
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aﬁd for the education of migrant children, [20 U,S.C., Sec. 241d] While
max;.mum entitlement is calculated éccording'to the above formula, Congress
has never appropriated a sum of money for Title I which even approaches

the authorized level of expenditure of $2.7 billion,4 Under these

circums tances, the Act provides t:hat:.t:he allocation to each local district
should be '"reduced ratably'' such that each will receive the same propor=
tionate share of its maximum entitlement. [20 U,S,C., Sec. 241h] Further-

more, Congress has inserted in recent Title I appropriation bills the

proviso that no district may receive less than 92% of the amount of Title

I payments it received the previous year.

Statutory Criteria for the Approval of Title I Applications

While the state educational authorities have the responsibility
of approving or disapproving the local Title I project applications,
the states must make their determinations on the basis of criteria
established by the Act itself and such "basic criteria as the Commissioner
may establish.,"” [20 u,S.C., Sec. 241e] There are eleven requirements
for Title I projects stated in the Act itself, The most important are:

*The projects must be ''designed to meet the special educational

needs of educationally deprived children in the school attendance

areas having high concentrations of children from low~income
families," and "of sufficient size, scope, and quality to

give reasonable promise of substantial progress toward meeting

_ those needs..."




*The local educational agency must‘make provision for providing

educationally deprived children in private schools, inc'lu&iﬁg
parochial schools, with "special educational services and arrange-
ments." However, the control of funds for private schools and the
title to all property purchased with the funds must be in a

| public agency.

‘ *#In the case of applications for funds for planning, the planning
3 must be directly related to Title I programs, and the funds must

be needed because of the "innovative nature of the program" or

"because the local educational agency lacks the resources necessary

to plan adequately,"

*Provision must be made for evaluating the effectiveness of the
program in meeting the special educational needs of the eligible

children,

*The local educational agency must make periodic reports and keep

records which will enable the state educational agency to verify

the reports and to fulfill its obligations to the Commissioner

of Education.

*Procedures must be adopted for acquiring and disseminating information

A AN e

06 z
a0




to teachers and administrators with regard to "promising educa-
tional practices" developed in the course of Title I pro jects;

[20 U.5,C., Sec. 24le]

/ Administrative Criteria for the Approval of Title I Projects

While the statutory criteria embodied in Title I for the approval

—

of projects are useful as broad articulations of federal policy, the

B e ar A T AL

politically sensitive task of drawing up concrete standards, which would

relate federal priorities to the states and to local school districts,

fell to the Commissioner of Education,® With fev exceptions, the

Comnissioner responded to this responsibility by promulgating regulations

P T e T TR T ST

and guidelines which appear to be comsistent with the Act's compensa~
tory character. Nonetheless, the application of these criteria is marked
by a timidity, a lack of adherence to purposes, and a sloppiness which
necessitates resort to the judicial process. There is mounting evidence
that local and state educational agencies are approving projects which
are unrelated to the needs of poor children, ignoring dinstances of
non-compliance with guidelines and regulations, failing to conduct
periodic audits which are mnecessary to monitor Title I expenditures,
and keeping inadequate records of their activities; and that the
Commissioner of Education has not pressed the states for compliance or
employed the ultimate sanction of cutting of £ furds to states that

do not comp1.y subs tantially with the Act and the 1r:egu1ations.6 In this
regard, the findings of the HEW Audit Agency in its report on Indiana

are typical:




Our examination disclosed that the State Agency did not exercise

; adequate control over funds of approximately $33.7 million made
| : available to local educational and other agencies. As a result,
| there is no assurance that the funds were expended for the pur-

poses intended by Title I of the ESEA. The local agencies did not
| maintain documentation to support expenditures purportedly incurred

for approved project purposes nor submit meaningful reports needed
,/ ( by the State agency for fund management purposes. We found no evi-
i dence that the State Agency enforced compliance with requirements
1 pertaining to submission of accurate reports on a timely basis or

] for maintaining and submitting adequate documentation. Financial
,E Reports submitted to the State Agency and which we reviewed dis-
closed conditions that should have alerted it to the need for
immediate corrective action. Instead, the conditions noted by us |
for fiscal year 1966 were continued during fiscal year 1967.
Furthermore, in the absence of evidence that the funds were ex-
‘ pended for purposes intended by Title I of ESEA, there is no

: assurance that the Federal funds were not used to supplant rather
1 than supplement those of the State and local agencies.’

ﬁ The remaining portions of this essay will focus on four of the

most significant administrative criteria for the distribution of Title

I fﬁnds: the rquirement that federal funds supplement and not supplant
local funds; the requirement that funds be concentwl:at:ed on a limited num-
ber of eligible pupils; the requirement that funds be concentrated on
target areas with high concentrationé of low-income children; and the
requirement that Tit_:le I funds be used for schqol construction and equip-
ment purchases within narrowly defined limits,

1. Supplement, Not Supplant:

The most important criterion which the Commissioner of Education

promulgated for Title I projects, and the criterion upon which most
suits should focus, is the requirement that federal appropriations

supplement existing state and local expenditures for education, and that

the federal funds not be used as a substitute for local funds in order

03
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to provide services which would or should be provided without federal

assistance. In other words, federal payments must be additive, and

. purchase educational services for the underprivileged which are not

available to the local school population at large. These principles
are embodied in a guideline which, although hardly a& model of clarity,8
is crucial to the achievement of the Acts' purposes:

The instructional and ancillary services provided with State

. and local funds for children in the project areas should be
comparable to those provided for children in the non-project
areas, particularly with respect to class size, special services,
and the number and variety of personnel. Title I funds, therefore,
are not to be used to supplant state and local funds which are
already being expended in the project areas or which would be
expenddid in those areas if the services in those areas were com~
parable to those for non-project areas. This means that services
that are already available or will be made available for children in
the non-project areas should be provided on an equal basis in

the project argas with State and local funds rather than with
Title I funds,

While there is a paucity of data on the distribution of Title I
funds within school districts, and even less data on the level of
services provided in non-Title I schools, the fragmentary information
available indicates that school administrators are ignoring the re-
quirement that federal funds not be spent in place of local and state
funds.lo Title I funds are being used for construction, teacher salaries,
libraries, and other programs and facilities which the school district
would normally purchase with local and state funds. 1l 1n many areas,
particularly the South, Title I payments are being used to provide
poor schools with high concentrations of economically underprivileged

Negro students with facilities and services which the local educational

o e T T




agency has already provided the white schools in the district.1? 1n
other areas, particularly in the large cities, local school boards have
Y made little effort to equalize per pupil instructional costs between

/ target and non-target schools; teachers in target schools are less

qualified, less experienced, and, most importantly, lower paid. State
| officials apparently make no effort to determine whether a district is
providing equal levels of educational services in Title I and non-Title

I schools.13 Thus, from present indications, at the most vital point

T SR P

in the administration of Title I, at the point where the federally
established interest in compensatory education must be superimposed on
local priorities, local, state and federal officials have disregarded the
law, Aside from the vindication of the federal interest, compelling
compliance with the supplement-supplant requirement would provide a

means of attacking intra-district discriminations against the poor in

the allocation of educational resources, a result with implications far .
beyond the parameters of the Act itself,

2., Concentration of Funds Per Child

1 The regulations and guidelines provide that Title I resources must
be concentrated "on those children who are most in need of assistance",

and that '"decisions should be made in terms of the effectiveness of

providing comprehensive services to a limited number of children in a
few groups as opposed to the ineffectiveness of spreading diluted services

over all eligible children in all groups."m Thus:

The greater the concentration of effort, as indicated by investment
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per child, the greater the likelihood that the program will
have a significant impact on the children in the program, The
investment per child on an annual basis for a program of com-
pensatory educational services which supplement the child's
regular school activities should be expected to equal about one-
half the expenditures per child from state and local funds fez
the applicant’s regular school program.
These requirements apparently are being widely disregarded. Responding
to political pressures and a desire to help as many children as possible,
school administrators have spread Title I funds over large groups of
eligible children.1® In some instances pro jects have been designed to
meet the needs of the student body or school district at large, in=-
cluding ineligible children who are not educationally deprived.17 As
a result, in 1966-67 the average per participating pupil expenditure of
Title I funds was $99, a sum which the €Council on the Education of
Disadvantaged Children characterized as "hardly enough to make a
significant difference," 18
In consequence, while the young beneficiaries might have a hot
lunch for the Zfirst time, all their other handicaps go untouched,
and Title I funds == while spent for entirely worthy purposes ==
have simply failed to achieve the overall purpose of the 1egislation.19
The per pupil concentration requirements which the Commissioner has
promulgated are essential to the achievement of the compensatory pur-

poses of the Act, The problems, once again, are those of enforcement

and compliance,

3, Concentration of Funds on Target Areas:

Section 105(a)(1l) of Title I provides that projects must be "designed
to meet the special educational needs of educationally deprived children

in school attendance areas having high concentrations of children from

11,




low income families," [20 U,S.C., Sec. 241le] The U..S. Officé of Education
has interpreted this section to mean that the targets for Title I programs
must be school attendance areas in which the percentage of low income
children is as high or higher than the percentage of low income children
in the school district as a whole,20 In turn, school attendance areas
have been interpreted, more out of administrative convenience than

statutory compulsion, as being schools, and thus, Title I efforts have

NI T by e (PR BT

focused on concentrations of eligible children in target schools -~
thereby creating school-based prograns,

The concentration requiremeﬁts, in responding to the greater needs
of poor children who attend schools where their peers are poor, and in
explicitly recognizing the class and therefore racial segregation that
characterizes American education, contribute to the continuance of such
isolation, School systems and schools, in effect, are rewarded for
remaining segregated, Conversely, it has been asserted that education
for low income children in schools largely composed of poor children is
more expensive than the education of the same children in predominantly
middle class schools; poor children in low income schoolz may '"need"
more educational services than other poor children; and districts with
high concentrations of children from low income faimilies are likely to

have a lower real estate tax base and thus to have less funds available

for educational purposes,
In an effort to reconcile the competing values of integration and

concentration the U,S, Office of Education promulgated the requirement that

i
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Title I services follow an eligible child who is transferred from a

target to a non~-target school, The problem, once a&gain, is non-enforcement,
Whether from a bureaucratic desire to avoid the trauma of creating
non-school based programs cr from a discriminatory intent, local educa-
tional agencies have disregarded this requirement, and state educational
agencles and the U,S, Office of Education have done nothing to alter this
situation,

In districts that are under a compulsion to desegrégate or that
have done so voluntarily it seems likely that the schools will be inte=~
grated 1in fact, .or they will be attended by. black (or Indian, Puerto Rican,
Mexican-American, et:g:.),stgdent:s only as the white students drop out of
the public school system.  In either event, .there will not be schools with |
concentrations of poor children which are higher than those in other
schools in the district, since most of the poor children are black, and
therefore, there will be no identifiable target schools. Under such
circumstances, the requirement that Title I services follow the child
is meaningless. Targets .for_ Title I funds will have to be selected on a
basis other than the relative concentration of children from low income
families, and local educational agencies are. apt to use this discretion
to recreate segregation, Jn the most blatant instances, the use of Title
I funds to further resegregation may be attacked under the court decree
mandating integration, For example, in Alachua County, Florida, a
previously black school was converted into a. 'Title I Center' and poox

black children were bused from other neighborhood-=based schools to this !




Center, Elsewhere, Title I funds have been employed to elquip'»aill-
white private academies,

In many instances local educational agencies that are under a
compulsion to integrate their schools have resorted to somewhat more
subtle devices to perpetuate segregation, Under the guise of educational
expertise, local boards have established segregated tracks within
schools, ostensibly to permit the concentration of compensatory edu-
cational services, but in reality to recreate racial isolation, In
this situation, local educational agencies must be compelled to admin-
ister Title I programs in a reasonable and non=discriminatory fashion
which is consistent with the educational imperative of providing
supplemental educational services to poor children, In effect, this
means that Title I services must be fashioned in such a manner that they
are minimally restrictive of the right of minority children to attend
integrated classes, For example, flexible tracking, where grouping is
done on a subject basis, may be permissible whereas totally segregated
tracks, with complete separation of the races, may be impermissible..
After school remedial reading classes or tutorials also may be permissible.
In other words, given a choice between a desirable Title I service that
perpetuates segregation and one that does not, local boards must choose
the service that least interferes with integration, A contrary approach
would violate Title I regulations, Title VI of the Civil Rights Act of
1964, the l4th Amendment, and, quite likely, the very order under which
the district was desegregated,

Wholly apart from comsideration of the impact of concentration on

14
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integration, many local educational agencies are not targeting Title I
funds to the schools in the district that have average concentrations of
poor children that are higher than the average of such children for the
district as a whole. For example, in the Bernalillo School District in
New Mexico, five of the seven schools in the district qualified for
Title I programs even though only two schools had higher than average
concentrations of low income children. Again, in Easton, Pennsylvania,
the district-wide average percentage of pcor school children was 127, and
only four of. the ten target schools exceeded this average percentage
(indeed, the average percentage of poor children in.the target schools -
was less than 12%).* Furthermore, even .where .the targeting appears to
conform with the regulations, in some instances discriminatory means of
identifying poor children are employed. For example, reliance on Aid
For Dependent Children statistics may discriminate ggainst poor Mexican-
American children, wvhose families, for whatever cultural or political
reason, are less likely to receive such welfare payments than other

minority groups.

4. Construction Projects and Equipment Purchases

The Commissioner of Education has determined that Title I programs
should be conducted in existing facilities wherever possible since the
construction of new school facilities is deemed to be the responsibility
of the local school districts. Nonetheless, in instances of extreme
need, Title I funds may "be used for construction...[in order to] meet

the highest priority needs of educationally deprived children..."2l

*See Easton, Pennsylvania, Title I Project Application 1969-1970.
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Furthermore, purchases of equipment are limited "to the minimum required
to implement approved Title I activities or services."22 Evidently,
this emphasis on operational expenditures is a corollary to the per
pupil concentration; its thrust is to prevent local districts from
stocking inventories for school-wide or district-wide use, On the basis
of the available data, there are clear indications that the local educa-
tional agencies are failing to comply with the equipment and construc-
tion restrict:ions.23 Much of the expenditures in this area are straight-
forward supplanting of local funds. 1In some instances, Title I funds
are used for construction, mobiles, and renovations which perpetuate
segregation. In part these violations may stem from the ambiguity of
the regulations and guidelines, but again, staunch federal and state

enforcement is lacking,
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6. According to one study, instances of federal action against
states for misuse of Title I funds are rare:
Massachusetts veturned $692 which had been spent on staff
salaries prior to approval of local district's project.
Wiskonsin has returned $43,653 which represented salaries
charged to Title I in Milwaukee when only a portion of staff
time was spent on Title I activities. Two federal audits of
Chicago, in which auditors recommended that the Office of
Education seek recovery of approximately $1.2 million, are
still being negotiated by State, local and Federal officials.
The Office of Education, however, did ask and receive $249,642
from Chicago which represented interest earned on Title I
2 funds deposited in the school system's bank account, With
2 these exceptions there has been no federal action against
State and local districts which have used Title I funds contrary
to the law and regulations, (Title I Study, pp. 96-97).
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7. HEW Audit Agency Report on Audit of Title I of the ESEA of
1965, State of Indiana (Emphasis added). See also, e.g., HEW Audits
of Colorado, Georgia, Illinois, Louisiana. . '
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8., "First Alcalde: "Might I know the point of all this rigamarole?"

it

The Secretary: "It's intended to get them used to that touch
of obscurity which gives all government regulations their peculiar

charm and efficacy. The less these people understand, the better
they'll behave."

(Camus, Albert, State of Siege) -
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9, ESEA Title I Program Guide Number 44, Guideline 7.1, March 18, 1968
(Emphasis added).

| - 10, Title I Study; HEW Audit Agency Reports on Title I of the
, ESEA of 1965.

11, Title I Study, supra; See, e.g., HEW Audit Agency Reports of
Mississippi, Wisconsin and Michigan.

12, Title I Study at 29-35; HEW Audit Agency Reports.
13, Ibid. at 29.

14. ESEA Title I Program Guide Number 44, Guideline 4.2, March 18,
1968.

15. ESEA Title I Program Guide Number 44, Guideline 4.7, March 18,
1968.

16, Fourth Annual Report at 14,

17. Title I Study, supra; HEW Audit Agency Reports. The following
example 1s one of the more egregious instances of a violation of the
per pupil concentration requirements:

Our review of local agency equipment purchases disclosed that

23 parish School Boards [in Louisiana] had '"'loaned" equipment

costing $654,624 to schools that were ineligible to participate

in the Title I program. We find no basis for an expenditure of
funds for schools that do not meet the criteria established for
eligibility under Title I. These funds are provided for special
projects to help a specific group of underprivileged children and
all expenditures must be for the purpose of accomplishing the
stated goals of the approved project.

Our site visits disclosed that some of this equipment was set in
concrete or fastened to the plumbing. Much of the equipment had
been at the ineligible school since its acquisition and in some in-
stances was delivered by the vendor to the ineligible school. We
believe that circumstances as noted above preclude any classification
of equipment "on loan." We are recommending that the cost of the
equipment "loaned" to ineligible schools be reimbursed to the
Federal government on the basis that it is general aid and pro-
hibited by the law and since its return to a central location would
create an excessive surplus of unneeded materials., [HEW Audit
Agency Report of Louisiana].

13




T A et S o b i s e P PE SR BRI S

18 Fourth Annual Report, at 14-15, See also, Bureau of Compen-
satory Education Program Evaluation, California State Department of
Education, "Evaluation of ESEA Title I Projects of California Schools ~=-
Annual Report 1967-68, in which it is concluded that Title I projects
spending less than $250 per child generally fail to affect achievement

significantly,

!
19. Ibid, 3

- 20, ESEA Title I Program Guide Number 44, Guideline 1.1, March 18,
1968. -

2l. ESEA Title I Program Guide Number 44, Guideline 5.7, March 18, ‘
1968. i

22, ESEA Title I Program Guide Number 44, Guideline 5,6, March 18,
1968. S

23, See, e.g. HEW Audit Agency Reports on Tennessee, Connecticut, :
Georgia, Michigan and Alabama; see. generally Title I Study, Chap. IV. g
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PREFACE

Since 1965, local education agencies (LEA's) have selected school
attendance areas in their districts to receive services under title I

of the Elementary and Secondary Education Act. Methods used in past
zear_'s_vari ed from sophisticated computer analysis of census to intuitive
ecisions.

As title I progressed, requlations were rewritten and enforcement procedures
adopted at both the Federal and State levels to ensure that the money

helped only those children for whom it was authorized by Congress. To some
LEA's these regulations were added complications; to others, they were
welcome guidelines. In either case, LEA's have a responsibility to comply
with such regulations,

This handbook is desicned to help school officials interpret the title 1
reculations affecting selection of target areas and to apply them in a
manner most anpronriate to their particular circumstances. It should help
officials designate eligible attendance areas and select project areas,
using the best available data.

The handbook can serve both as a reference guide and as a step-by-step
guide to selecting target areas. For the 1971-72 school year, the hand-
book should be particularly helpful in refining the use of data sources
used in previous years. The section that tells how to transiate data to
attendance areas and then how to compare attendance areas is especially
useful. For the 1972-73 school year, the handbook will serve the
additional function of explaining the geography and use of the 1970
census data.

For the purposes of this handbook, an eligible attendance area is defined
as an attendance area which meets the legal requirements of having a high
concentration of children from low income fami 1ies. Children 1iving in
an eligible attendance area may receive sorvices under title I.

A project area is an eligible attendance area that has been chosen by the
LEA to be a participating area for the title I program. Thus, only
children 1ivina in project areas receive services under title I.

Target area is a term frequently used to refer collet:ti vely to eligible ‘
attendance areas and project areas. ;
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TITLE I DOLLARS

OE
Division of Compensatory Education

Allocati ons Determined

by Law
4
|
¥ 3
. .
. rt
Sub-County Allocations 4

Determinations | :

" PROJECT REVIEW
ALLOCATION DETERMINATIONS
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GUIDELINES FOR THE SELECTION, COLLECTION, AND TRANSFORMATION OF
THE DATA USED IN SELECTING TARGET AREAS

A R ™
Determining the eHg1ble attendance areas for titie I services involves
eight steps:

1. Selection of sources of data for determining concentrations of
children from low—income families

2. Collection of the necessary data from the sources chosen

3. Transformation of the data to correspond with the school attendance
areas

4. Determination of weighting factors among the data sources (if
multiple sources are used?

5. Combination of the data on children from low-income families (using
the weighting factors if necessary) and determination of both the
nunber of children from low-~income families and the percentage of
such children residing in each attendance area

6. Ranking attendance areas both bv percentages and by numbers
of children from low-mcome families

7. Determination (for the district as a who]e) of the average number of
children from low-income families and the average percentage of
children from such families

8. Determination of the eligible attendance areas from among those that
have either percentages or numbers of children from low-income families
greater than the district average

A ninth step, selection of project areas, involves needs analysis and is
mentioned in this handbook only to help 1nterpret relevant regulations.

This chapter discusses the first three steps in the selaction process.
There are a number of alternative vata sources; major ones include data
from the census and Aid to Families with Dependent Children (AFDC).
Secondary sources include health, housing, free lunch, employment
statistics, and a local survey.

Each LEA must choose a single data so:rce or a combination of data sources
as its target area selection critericn. The census data are the best
source and, in using other sources, the'lr deficiencies shouid be noted and
complementary sources used if needed Each LEA must choose its data
sources according to its own circumstances, being sure, however, that the
selection criteria is consistent for the entire district.

23
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THE SELECTION PROCESS
(within the "LEA)_ h

Determine Eligibl e‘ Attendance Areas ]
(By Higher Than Average Concentration
of Children from Low Income Families)

1

By Needs Assessment

Design Project

Select Project Areas (Without
Skipping Any chools)in .
Arrangement by Concentration - o esas i

of Children in Low Income Select Participating Children

Families

(a1l three performed simu]tangous}y)

) ‘ y .
3] Apply to State for Approval
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Census Data

The Census of Population and Housing is the most complete demographic _ :
; ~ data source available on a national basis. . In-addition to counts of . R L S
1 ; " people, it includes data on ethnic groups, income levels, erployment, :
| 0 quality of housing, nurbers of.children, and even a special calculation
of poverty based on both family size and income.

/ i There are four basic steps for using census data in the selection of
s : target areas:

v

1. Décide which data elements should be used.

2. Understand the geography of the census, especially of your district.

53+ pa e e o S AT e

TP

3. Obtain the data for your district.
‘ : 4. Convert the data from census geography to attendance area geography.

} ‘ Sore of the most useful census data elements related to income levels
\ 1 include: (a) the wnumber of families with income below $2,000. $3.000, or
3 $4.000: and (b) the number of families below the poverty line determined
by the Social Security Administration (a variable income level depending
on both income and number of children in the family). To calculzte the
nunber of children from low income families using these data elements,
multiply the total number of children in the geographic area by the
percentage of low~income families.

- The census data are released in phases. The first release, in early 1971,
i included detailed data only for pcpulation counts and housing conditions.
3 With this "first count" data, a school official can determine numbers of
children, ethnic background, family status, and housing conditions, but
not income levels or employment. Al1l the data available in the first
counts are from 100 percent samples.

3 A later phase of census data, called "“fourth count," includes counts of

: data items for which 5 percent and 15 percent samples were used. The

fourth count includes income data, employment data, more detailed ethnic
data, and mobility data. The fourth count data will become available,

by State, during the fall of 1971. The income portion of this fourth

count data is the key data source for selecting target areas. Consequently,
the procedures described below for handling census data are of particular

{ significance for FY 73.

The housing data, already available in the census first count, can be

used in two ways: (a) as a good correlation for income data in place of :

less effective data sources; and (b) as an introduction to census use. |
¥ H
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The second and third counts of data are not of significant usefulness to
the selection process to be discussed here. Each count of the census is

released over a period of months, the least populous States being
released first.

The majority of the useful census data will come from computer tapes made
available through summary tape processing centers recognized by the Census
Bureau. The Census Bureau does print reports, but they are generally not
detailed enough for target area selection. If an LEA uses nonpublished
(computer tape) census data, it is advisable to order through the State
titie I Coordinator who can develop a larger order and thus lower the cost.
A list of summary tape processing centers for your area can be obtained

by writing to the Director, Bureau of the Census, Washinagton, D.C. 20233.

The Census Bureau divides the country into geographic areas¥ called
enumeration districts, for the purpose of counting people. There are
approximately 280,000 enumeration districts (ed's) in the United States,
with an average population of approximately 750. For non-metropolitan
areas, the ed's will be the geographic division used for obtaining census
tabulations. In many cases, ed's have the same boundaries as townships
and will therefore coincide with attendance areas in non-metropolitan
parts of the country.

The Census Bureau defines 247 Standard Metropolitan Statistical Areas
(SMSA's). Within these areas and approximately 90 other heavily populated
areas, the important geographic divisions are the census tract and census
block. (The ed's are not normally used for tabulation, even though they
are defined in metropolitan areas.) A census tract is an arbitrary
geographic unit in which an average of 4,000 people live. The census
block, on the other hand, is generally a normal city block. Whether a
district has had census blocks defined for it depends on its classification
as an SMSA. The SMSA's are listed in Appendix B.

Census data may be used to determine the number and percentage of
children from low income families by attendance area. To do this, a
district can use the Census Tract Estimation Method.**

*For more information on the geography of census data, refer to "Data
Access Description 12," dated December 1969, available free from the
Bureau of the Census, Washington, D.C. 20233.

**Another method, The Special Census Tabulation Method, requires the
Census Bureau to take action to provide data by attendance area. If such
an agreement is reached, a school district could list the census blocks .
within each attendance area (using the metropolitan maps). The data
would he submitted to the State Department of Education for. forwarding to
the Census Bureau which would summarize income data by attendarce areas.

24
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E ~ The Census Tract Estimation Method* requires metropolitan. census tract
data and metropolitan maps which can be cbtained from the Census Bureau.
The method involves four steps (see example in table 1 on page 6).

1. OQutline the attendance areas over the -éensus tracts on the
‘metropolitan maps.

e s by TR AL

/ 2. Estimate the number of children from low income families in each
‘ f. census tract. This calculation consists of multiplying the total
number of children in the tract by the percentage of low income
families (both available from the Census Bureau).

- 3. Estimate the percentage of the area of each census tract lying in

the attendance area. This can be accomplished by counting blocks
or visibly estimating areas.

4. Estimate the total number of children and the number of children
from low income families in each attendance area. The calculation
involves accumulating data established above in the following manner:

a. Multiply counts of children in each tract by the percentage of
the area that lies within the attendance areas.

b. Accumulate the above results for all the census tracts with any
part lying in an attendance area.

In nonmetropolitan areas, where no census tracts are defined, the LEA's

are usually limited to using census data based on geographic areas called
"minor civil divisions" and "places,' which usually correspond with townships
and towns respectively. If attendance areas correspond with townships and/or
towns, then school officials will be able to use the census data (as
published) directly in choosing target areas.

R R T A R e L T oy T TNy

*In1s method assumes a uniform distribution of children from low income
families across the census tract. In some instances, tnis assurmption will
not be valid. Where it is not valid, this metiiod should be used in
conjunction with other methods. A school official can determine the

validity of the assumption by comparing census data to his own knowledge
of the area.
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_AFDC Data

.- AFDC data have often been used for selecting target areas. Income levels
and numbers of children are the prerequisite data for determining which
families receive aid under AFDC, and these are exactly the data needed to
determine target attendance areas. However, in some cases, ethnic groups
with low-income members prefer not to be served by the AFDC program, even
though they may be eligible. Children from low-income areas with high
concentrations of such non-AFDC families might be left out of a title I
program if AFDC data were used alone. For this reason, use of multiple data
sources may be necessary to be certain that substantial numbers of children
from low income families are not overlooked.

To use AFDC data, it is necessary to reconstruct the data (available from
the welfare agency) by school attendance areas. This is most easily done
by requesting the local AFDC agency to get counts of children from AFDC
families by school attendance areas. In nonmetropolitan areas, local
knowledge will often be sufficient to locate children by attendance areas.
In metropolitan areas, however, one of two methods must be used:

1. If the AFDC office has compiled statistics by census tract, use these
data, together with census maps, to estimate the number of AFDC
children in each attendance area. (The exact method to be used is the
same as tne Census Tract Estimation Method in the preceding section.)

2. A more exact method, in cities where the census was conducted by mail,
is to request an Address Coding Guide from the Census Bureau. Then,
either by hand or by computer, match the AFDC family addresses (from
the local welfare agency? witih the Address Coding Guide information to
determine the exact census block in which the AFDC children live.
Determine the total number of AFDC children in a given school
attendance area by adding up the total number of AFDC children whose
blocks fall within the particular school attendance area. The Census
Bureau metropolitan maps are useful to help determine which census
blocks are within each school attendance area. See the sample map on
pages § and 9 for an example of this use. The heavy black lines
indicate school attendance areas.

Secondary Data Sources

The 1970 census data include statistics on the crowding conditions and
value of housing in each area. These data, because they are available
earlier than inc¢ome data, may serve as a useful tool for eligible attendance
area determination, as well as an introduction to the use of census data.

Generally, the highest incidence of health problems occurs in low-income
areas. Therefore, infant mortality, venereal disease, use of free clinics,
and other health data can all be used as additional sources for determining
target.areas. In using them, however, it is generally impossible to
determine a "number of children" associated with these statistics, so
attendance areas are ranked simply in order of decreasing incidence of the
health factors. These rankings should then be merged with other rankings.
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Determination of free lunch eligibility generally requires a means test
by local survey of each child in public and private schools. This survey
provides information on income levels and number of children. If these

data already exist, they can be used for determining eligible attendance
areas.

Since enployment statistics are available from the census at the same

time income data becomes available, they will probably not be used in
most -cases, income data being more germane.

The local survey is a selection method in which each child is required to
have his narents complete a questionnaire including data about family

income. This method was omitted from the data source list because of
three major deficiencies:

1. Accuracy: Answers to surveys often depend on the parent's perception
of what is wanted. If a parent knows that putting down a Tow income
will help his child get a better education, then he may be tempted to
Tower his response. On the other hand, some parents would be

embarrassed to tell their income and would increase their stated
income,

2. Completeness: It is often difficult to persuade parents to complete
a personal questionnaire when they are not required to do so by law.

3. Privacy: In this time of heavy emphasis on individual rights, an

incone survey, especially when developed by schools, could be
considered an invasion of privacy.

Another form of local survey is the teacher estimate process where each
teacher is required to estimate the income levels of his students'

families. This method is error prone and should be used only when other
methods are completely inappropriate.




WEIGHTING DATA SOURCES AND RANKING ATTENDANCE AREAS

In this section, methods are presented for combining data sources through
weighting and subsequently ranking attendance areas. These processes
include Steps 4 through 6 in the selection process. Examples of the
techniques are given in Appendix A,

Determmining Weighting Factors, Combining Data Sources and Ranking
Attendance Areas

Census income data alone can be used for the remaining calculations and

no weighting is required. Also, if AFDC data is available and there are
evidence that there are no non-AFDC low income concentrations in the
district, the AFDC data alone may be used. However, it is recommended
that a combination of data sources be used whenever AFDC data are the basis
for selection of target areas to insure that no eligible children are
overlooked.

To combine data sources, it is necessary to evaluate the relative
importance of the sources and to give each a weight. For example, where
an attendance area includes a low income Spanish-speaking group* that
generally does not use AFDC, the following weights, as determined by your
evaluation, mignt be applicable: AFDC 80%, Spanish-speaking 20%. Or, if
the school attendance area also includes groups that are poor, do not use
AFDC, and are not members of a measurable minority group, then the
fo]lowing weights might be used: AFDC 60%, Spanish-speaking 20%, housing-
crowding 20%. The exact percentages chosen will depend heavily on local
conditions, and no standard percentages should be set.

In combining different data sources, it is important to transform all
sources to the same general units, for example, counts of children or
counts of families. Since housing data are by housing unit, these units
should be converted to numbers of children to combine that data with other
counts of children. Thus, to combine AFDC, low income Spanish-speaking,
and housing-crowding, the following data elements would exist for each
attendance area:

1. Total number of children aged 5 - 17.

2. Total number of AFDC children aged 5 - 17.

3. Total number of children from low income Spanish-speaking families
aged 5 - 17,

4. Total number of children from areas refizcting housing-crowding
conditions.

¥Ethnic data should only be used when an indeperident analysis has shown
there is a very high correlation between the ethnic group and low income

status. If 1970 census data are available, thazy are far -superior to.
mixed AFDC and ethnic data.

;34.
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To estimate the number of children from low.income families, rnultiply each

count by its weight (e.g., AFDC by .60, Tow-income Spanish- speaking b_y .20,
. and _housing-crowding by .20) and add the results.

TAaete . LS

Finally, rank the attenaance areas in order of decreasing concentrations
of students from low-income families as determined by the previous
anal_ysis. This includes a ranking both by percentage of children from

low incore families and by numbers of chi ldren from low income families.
(See Appendix A.)




DETERMINATION OF ELIGIBLE ATTENDAHCE AREAS AND
SELECTIO OF PROJECT AREAS :

The final steps in determining where tjtle I services are to be provided are:

7. Determining averages.
§. Determining eligible attendance areas.

. Selection of project areas.

Determining Averages

H:Li” R

To determine eligible attendance areas, you need two averages. The first
is the average number of children from low-income families in each
attendance area of the district. The second is the percentage of children
from low-~income families residing in the entire school district.

If a single data source is used, these averages are easily calculated.
1f data sources are combined, it will be necessary to calculate a
combined total number of all children for the attendance area. This is
done by weighting the totals from each of the sources. Then, the
percentage of children from low-income families for the district is the
sum of the numbers of children from low-income families in the several
attendance areas, divided by the total number of children in the several
attendance areas.

Determining Eligible Attendance Areas

Once the rankings have been made and the averages calculated, the eligibie

attendance areas are irmediately discernible. For example, assume six
attendance areas were ranked as follows:

Attendance Area Percentage Attendance Area Numbers

A 60% B 50
B 50% avg. c 45
C 30% 20.3% F 40
D 207 D 31 29.7 avg.
E 102 A 12
F 0% E 0

Then, by the percentage method, A, B, and C are eligible, and by the
numbers method, B, C, F, and D are e]igible.
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This completes the determination of eligibility,and five of the six
attendance areas have been determined to be ehglb]e though all will not
be se]ected as pro.]ect areas.

, Selection of Project Areas

L/ Project areas are selected from arong eligible attendance areas on the

basis of a needs assessment of the children. This needs assessment must
be tailored to meet local situations. However, certain regulations are
applicable.

The final selection of project areas is made according to the following
section of the Code of Federal Regulations:

“A school attendance area for either a public elementary school

or a public secondary school may be designated as a project area

; if it has, on a percentage or numerical basis, a high concentra-

g tion of children from low-income families. On a percentage basis

: such an area is one in which the percentage of children from low-
income families is at least as high as the percentage of such
children residing in tne wnole of the school district. In addition,
upon request by the Tlocal educational agency, the State educational
agency may approve the designation as project areas of attendance
areas in wnich, on the basis of current data, 30 percent of the
children are from low-income families. On a numerical basis such an
area is one in which the estimated nuniber of children from low-
incore families residing in that attenuance area. is at least as

large as the average number of such children residing in each of the
several attendance areas in the school district. If a combination
of such methods is usea, the number of project areas may not exceed
the number of such areas that could be designated if only one such
method had been used. Except upon specific request to and approval
by the State educational agency, based on an assessment of particuiar
educational neeas, a local educational agency shall not agesignate an
attendance area as a project area unless all attendance areas with a
higher percentage or number of children (depending on the method used
to determine the eligibility of the school attenaance area) nave been
so designated. In no event, however, shall tne State educational
agency aoprove such a request without first determining that the
seryvices proviceu with State anc local funds in any area with a
higher percentage or nurper of childrenbut not designated for a
project are comparable to the services in other areas not designated
for projects."”

There are three rules for project area selection imbedded in this section:

1. An attendance area must have a higher number or percentage of children
h from low-income families than the aistrict average. In specific cases,
and with the approval of the State education agency, an area where

30 percent or more of the children are from such families may also

be designateu as a project area.

37 o |
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2. No more attendance areas can be selected as project areas tnan
either the percentage ranking or the numbers' ranking alone would
provide.

3. Inmost cases, no eligible attendance areas should be skipped in
selecting project areas.

by rule 2, using the example on the preceding page, only four attendance

-areas could be selected (not five, even though there are five eligible ones).

Thus, your choices under this rule would be:

Percentage method alone
Wurbers method alone
Combination 51;

-

> wp
-

o O

- - -

I I

oMo

However, by rule 3, the combination of A, B, C, and I is not acceptable,

except by specific permission of the State education agency, because F
would have been skipped.

Although these rules may seem arbitrary in this example, their use in the
actual selection process will be extremely effective in ensuring the most
equitable allocation of resources.

Sometimes it is necessary (as in tne example just cited) to choose between
using numbers of children from low-inconie families and percentages of
children from low-income families in selecting project areas. Wo general
rule is applicable here. If only one can be used, then it is up to the
LEA to decide whether it is more irportant to nelp chiidren from an
attendance area with perhaps a smaller number of children but a higher
percentage of children from low-income families. Generally, the LEA's
use the percentage method, but this determination should be maue by the
LEA on the basis of a needs assessment.

Primary, Elementary, Intermediate, and Secondary Attendance Areas

Wherever an LEA has multiple schools serving specific grade levels,
separate tabulations and ranking should be performed for the attendance
areas of each set of schools. With this method, attendance areas in
each grade level will be eligible for title I.

Excegti_ons

In a very few districts, there may be no wide variations in the
concentration of children from low~income families. In such cases, if
the variation is significantly less than the average variation for that
"State, an - entire school district may be regarded as a single area of '
high concentration. . oo

7 33
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In school districts where most schools serve from kindergarten through
6th or 8th grades, but where a few schools have been separated into two
sections (e.g., K-3 and 4-6), both sections should be considered as part
of one school, and they should be eligible or not eligible as if they
had been one school. '

Private schools are not designated as eligible or participating ¥nstitutions.
It is children from private schools who are eligible for services paid for
with title I money. Eligible private school children are those
educationally deprived children who reside in the public school attendance
areas designated as title I project areas. Care should be taken to

include children enrolled in private schools in the computations to
determine eligible attendance areas and project areas.

Children who reside in eligible attendance areas but by specific
arrangenent, because of desegregation, attend schools serving ineligible ;
areas may be considered for participation in the title I program until ’ ';
the integration plan has been terminated. However, title I money must
not be used to segregate these children.

If a district does not have identifiable attendance areas, project area
selection must be based on the best possible estimates of numbers of
children from low income families attending the schools. One method for
collecting such information in small districts, where teachers know most
of the students and their families, is to provide the teacher with a
survey sheet to be filled out estimating the number of students whose
family income falls below an arbitrarily chosen poverty line.

Reporting Form

The final project of the analysis for selection of target areas should be
a table with the following elements:

1. School district -- Name, County, and State.

2. School year in which these attendance areas will be eligible.

3. Data sources and weights applied to each.

4. Local situations meriting special consideration.

5. The average percentage of children from low income families in the
school district ana the average number of children from low inccme
families in the attendance areas of each set of schools (elementary,
intermediate, and seconcary).

6. A list of all attendance areas, ranked by percentage of children _,
from low-income families and giving both the percentage and the number *
of children from low income families in the attendance area. '

A form for recording this information is included on the following pages.
The table can be a means of communicating the rationale of local decisions
to the State title I coordinator.

39
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income families)

- School Name
Attendance Area -Percentage of children
(Desegregated by from low-income
school) families

Secondary schools:

Other schools:

40
14

Elementary schools: (rankings by percentage of children from low

Number of children Eligible Project
from low-income Yes-No  Yes-No
families
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DEPARTMENT OF HEALTH, EDUCATION. AND WELFARE
OFFICE OF EDUCATION
WASHINGTON, D.C. 20202

, January 21, 1971

ESEA Title I Program Guide #64 " ;
DCE/P&P

E MEMORANDUM TO CHIEF STATE SCHOOL OFFICERS

Subject: The Administration of Title I of the Elementary
: and Secondary Education Act in Districts That
Have Undergone Desegregation

Cancelled: Program Guide #28

The purpose of this memorandum is to cancel Program Guide
#28 and to restate the existing Title I policies that will
be applicable to local educational agencies whosg school
districts have recently been desegregated.

Selection of Afeas or Schools

Wherever definite attendance areas or zones have been
established, whether through a desegregation plan or

otherwise, Title I services are to be offered only to

children who live in those areas or zones which have

at least average or higher than average concentrations

of children from low-income families (see Title I Regulations,
Section 116.17). Each local educational agency that has
undergone desegregation must, therefore, in planning its i
Title I program for fiscal year 1972 determine which of
its attendance areas are eligible for Title I projects.

If there are no well defined attendance areas, the local
educational agency should redetermine which of its schools
are eligible for Title I projecty on the basis that the :
incidence of children from low-income families in those - i
schools is as high or higher than the average incidence
for all schools in the district.

Unfortunately, in some instances children who have partici-
pated in Title I programs under previous determinations of
eligibility, including children who have been served on
the basis that Title I services "follow the child," will

25
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now be residing in ineligible attendance areas and, therefore,
will be ineligible for Title I services.

As explained in the Title I criteria (Program Guide #$#44),
for those school districts where there are no well-defined '
attendance areas, the determination of schools eligible
for Title I projects is to be made on the basis of the !
number or percentage of children from low-income families

actually attending each school operated by the local educational
agency. Such a determination, however, does not preclude

the participation of preschool or private school children,

who will attend or could attend that school.

In districts with no wide variations in the concentrations i
of children from low-income families, a whole school district
or group of contiguous school attendance areas may be
regarded as a single area of high concentration. Such i
determinations should, of course, be limited to those
school districts where the variation between the areas of |
highest and lowest concentration is significantly less §
than the average variation for the State. In each such i
ase the local educational agency must make a special effort i
3
i

to ensure that Title I services are concentrated sufficiently
on a limited number of children to insure an effective
program.,

Extension of Title I Services to Children Attending Non-Title I
Schools ) P

Children who reside in eligible attendance areas but by
specific arrangements attend schools serving ineligible
areas may be considered for participation in the Title I
program. - : o

et e et b

et e e et

Effect of Title I Programs on Desegregation

Title I funds are not to be used for theurpose of meeting
the specific requirements of a desegregation plan. Never-
theless, the Title I program should have a positive effect

on the applicant's desegregation program and should not

in any event contribute to the maintenance or renewal of -
segregation, It is extremely important, therefore, that
children be chosen to receive Title I assistance on the basis
of race.

Your agency in monitoring Title I projects must ensure
that they are not being conducted in ways that result in
the racial isolation of the children being served.

42
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Segregated Institutions for Neglected and Delinquent Children

Title I services are not to be offered on the premises

of a segregated institution for neglected or delinquent
children. Children from such institutions who have special
educational needs may participate in Title I programs on
public premises provided that such programs also serve
children from outside those institutions and that the
children are selected for those programs on a non-discrimina-

LR b et o itk b <R E Tt Y % ek e e 1L e T e
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tory bais. i
Amendments to Title I Applications f
All changes in attendance patterns or in any other conditions E
that affect the determinations that must be made under Title I ¥
should be reported immediately to the State educational 3
agency. Appropriate changes of programs should be planned %
as quickly as possible and submitted to the State educational 4
agency for approval. |
Authority: 20 U.S.C. 24le(a) (1)

S. P. Marland, Jr. @
Commissioner of Education 4
cc: State Title I Coordinators, ESEA
i
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Phyllis MeClure
II.

INFORMATION GATHERING AND ANALYSIS

Gathering and analyzing information about Title I expenditures is
not difficult, but it is crucial to the develoi)ment of your cases All
of thé information you need .cvzan be obtained from local school officials,
and they are required by the Title I Regulations and by Program Guide
#54 to provide all information concerning the Title I program to you or
any other interested citizen.

The basic document which you should first obtain is the project
application for the current school year. These project applications
may take different forms depending on what state you are in, but they
all contain the same essential ihfonﬁation. A copy of what the Title I
project application will resemble is attached to this paper. Along with
this document, you should also obtain the budget and the narrative pro-
gram description, plus any other written material producéd by the school
district such as paniphlets. evaluations, equipment inventories. With
the excéption of commuhications between state and local officials con-
cérning Title I which you may be 'able to obtain from the state educa-
tional agency, the documents should tell you everything you want to
know about how Title T operatés in any local district. In order to have
a complete picture of Title I and to build a good case, you should obtain
all of this maferial for each previous school year in which Title I
funds have come into your district.

You have two basic Jjobs in analyzing thﬁ.s information. The first
is to det.ermi‘ne where the money is going and what kinds of progi'ams and
éervices 'are being suppbrted. ' Thé se.cond is to determine if the school

district is actually proﬁding the services and programs to eligible
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children that they say they are in the project application. It is PO S=-
sible that the project application does not reflect what is actually
happening with Title I funds, so it is wise not to take the project
application at face value until you have verified the information in
it by visits to schools and interviews with school officials. There are
five.basic steps to understanding how Title I funds are used in a local
district' |

1. In order to determine where the Title I money is going, you

should begin with the budget and the figures :revida? in the Title I

wrolsst anplisation, Figure it out % c:t:::o*" :ns‘:ruct‘_on:i aad
non- 1“strac*1c-a1, olninl. f*rative, clzrizal, instructional, cultural
enrichmént; health care and food ser v:Lce. How many personnel arc zaid
by Title I funds? What equipment has been pﬁrchased? vlhat construction,
remodeling, or renting of mobile units is to be supported?

2, From J‘c,he budget and descriptive narrative you should deﬁemine
what programs and services are operating in each 'school. This may be
set out in the descriptlon of programs, or the budget may indicate the
assignment of teachers to schools. If you can get this school-by-school
information, from the materials you have, 1list for each school the
programs and services which Title I supports aﬁd then verify this infor-
mation thraugh interviews with £eachers and .principals, and conversations
with children and parentse. If this information is not provided, you will
have to dig it out from 'interviewing the Title I coordinator for the local
system, and from the principals and teacher‘s.

3. 'I‘he next th:mg to figure out is which scnools and which students
are receiving Title I assistance. The schools with the highest incldenae
of poverty in the distriat should be the targets, not all the schools
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in the system. Furthermore, the local agency should c¢istinguish between

the enrollment figures for the Title I school and the actual number of
participants in the Title I program. Many project applications simply
list the entire school enrollment rather than identifying individual
children who are educationally disadvantaged. A1l children, zven in

a Title I target school, may not qualify under the law as either meeting
the poverty criteria or the standard of educational deprivatione.

- If all students in the target schools' are participating, this may
be an indication that Title I is being used as genezjal ald. On the other
hand it could well be that all children in the schocl or in the school
district are eligible for assistance. The problem then is determining
whether those children most in need or those with the most severe educa-

tional needs have heen identified and assisted with Title I programs.
By dividing the totdl amount of funds approved by the state in the upper
right hand corner of the first page of the project application by the
total number of participants you will arrive at an average per-pupil
expenditure figure. - This figure may vary from school to school,
because so;ne students may get a heavier concentration of services than
other students. However, if the average figure is low--for example
$50 or $60 per child--this may be another indication that Title I funds
are being uséd as general aid.

Finally, it is important t‘o bear in mind that not all children

eligible under the law may receive assistance. Because Congress has
never fully funded Title I, there simply is not enough money coming

into each local district to serve all eligible children on a concentrated
basis. The choice is between giving a 1little to everyone or all to some

children who are most deprived.
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Therefore, it is not possible to argue that a local district did not

i e e f p v

provide Title I benefits to some eligible children unless you can docu-
ment that they are the most deprived in the terms of the meaning of the

I

L

’

| ] siatute, regulations, and program criteria. Because some states and local
‘i ]

districts are now beginning to concentrate Title I funds, some children
..a’/ , who received Title I benefits in the past no loncer get them. This

causes great dissatisfaction in the community but cannot necessarily be

attacked legally because school officials are only doing what they must

or should have done several years ago.

4. Once you determine how Title I funds are being used in target
schools and what kinds of programs and services Title I eligible child-
ren are provided, you will want to find out whether these same services
and programs are provided to other children in the system with local,
Astate or other kinds of Federal money. If, for example, Title I is

supporting a remedial reading program or an experimental mathematics course,

are those programs provided in other schools which are not receiving
Title I assistance? The only way you can determin2 this is to visit
other schools in the system and talk to principals, teachers, the PTA
officials and similar persons who are familiar with that school. If you
find the same programs or services, equipment or construction in non
Title I schools as in Title I schools, but paid out of different budgets,
you probably have a case of using Title I funds to supplant state and
local funds.
Another kind of supplanting occurs when the school district starts

using Title I funds for services or programs in Title I schools which

existed prior to the inception of Title I and which were paid for out of

: other funds. This is why it is important to obtain project proposals from

previous years. For example, a nurse or curricuum coordinator may have
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been assigned to one or several Title I schools. She may héve been in
these schools for several years, but now her salary shows up in the Title
I budgets Also such roving personnel assigned to more than one school may
be serving Title I eligible children as well as nonTitle I children, but
that part of her salary is paid out of Title I funds. This is also a
case of supplantinge |

The most obvious examples of supplanting are using Title I money
at eligible schools for the same items funded by local or state money at
other schools and the prorating of costs or salaries bet'ween the Title I
budget and the regular school budget.

5. General aid is perhaps the easiest violation of Titls I to detect.

If money is being used to support services and programs that reach ineligibie
children, then obviously eligible children are being cheated. One cannot
be too dogmatic about general aid however, because there may be instances
when to exclude ineligible children from participating in Title I services
simply would not mak& good sense. For example, if Title I is supporting
a reading clinic or ‘a special .excursion, other children in a class or in
a school may rec%eive incidental benefits without wviolating Title I.

One of the:; most obvious examples of general aid is the use of Title

I funds to support 2n audic-visual center, a film library, a curriculum

or materials center which is located in a central facility but used by all
schools or at least by non-Title I schools in the district. In most of
these centers, equipment is checked out‘ by teachers or by individual
sebaols. A visit to the center and an examination of the check-out

cards should tell you where the equipment and materials are going. Such

centers may be a very nice addition to the educational program, but if

49




YT

local school officials consider these services useful and sopropriate for

the general education program, then they ought to be funded out of other
than Title I money.

Another freqﬁent example of general aid is the use of Title I funds
to support the salaries of personnel who perform general duties for the
whole system or who perform duties in Title I and non-Title I schools.

There are other kinds of information you should have to obtain full
insight into how Title I operates.

6. Is there a functioning Title I Advisory Committee or some other
vehicle of parent and community involvement? This will require inter-
viewing of school officials.

7. What involvement in the design of the Title I program has the local
CAP azency had bevond simply signing off on the project application? What
has the CAP agency's contact with the school system been? Has the CAP
director ever considered refusing to sign off on the project application
if his agency had not been involved?

8. Has the school district conducted any evaluations of the Title I

program as required? Are these evaluations simply self-serving descriptions

or do they make an honest attempt to evaluate whether kids are learning
or whether the goals of the program are being met?

9. Are the goals of the Title I program clear and specific or
doesn't the program have any goals at all? Or are the program goals stated
in such vague and general terms as to be almost meaningless? Are the goals
stated in terms of educational progress or are they stated in other terms
such as improving discipline or achieving middle-clast values? Are they
based on racist implications or ideology? If definite and specific goals

are stated, is the program funded by Title I directed at theose goals in

any way?! You may need to consult educational experts or authorities on




this one, but quite often simple common sense will tell you whether the
goals of the program is directed to meet any clear objectives at all.
10. Above all, is the Title I program designed to meet the most
pressing and obvious educational needs of poor children? In a district
in which poor and minority children are three years behind in reading, is
Title T supporting remedial reading or is it supporting trips to an amuse-
ment park, an arts and crafts program and food service? In a district
with poor children for whom Spanish is the native tongue, is Title I
money being used to mee’? those language needs or are they being ignored?
Does the langvage program give equal weight to Spanish as it does to
English or is it simply an effort to subordinate and eradicate any Spvanish
language, tradition or culture?
11. How does the school lunch program operate in your district?
Does the district participate in the National School Lunch Program? (You
can find this out from local officials or from the state School Lunch
director.) Under this program, are free and reduced-price lunches provided
in poverty-area schools or does Title I support food service in those
schools? Does Title I money pay the reduced price? 1In éeneral you should
be alert to the possibility that Title I funds may be used to support a
lunch program where the National School Lunch Program, surplus commodities,
and a 1little local effort could be used to support the school lunch .
progran and thus frze Title I for other uses.
| 12, It is also crucial to your investigation to determine how local
school officials determine eligibility of children for Title I assistance.

.,

Are the poverty criteria emploved to rank eligible schoolz clourl s i:i™h:
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danp’rntinn determined? Ts thorz anyr attempt to determine educational

Q;

deprivation or is it simply equated with poverty? What tests or other

criteria are employed? If no attempt or a very unsophisticated attempt

is made to determine educational deprivation, how can a Title I program

be designed and conducted to deal with educational deprivation if the dis-

¢ v g e e ae = w s e e

trict doesn't understand the dimensions of the problem?

In finding answers to the questions raised in numbers 8,9,10, and 12
a careful reading of the narrative description on the program may be helpful.
It is uéual for school officials to include in this section their rational for {

the programs they are conducting, the goals they have identified, and whether

there is a real effort to measure progress of students and thus validate the

| worth of their programs. Interviews should be conducted after the documents
have been examined and when you think you have some notion of how the money .

is being spent. . -
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PUBLIC INFORMATION

On October 14, 1971, HEW published its Public Information regulation in

the Federal Register. The regulation, 45 C.F.R. 116.17(n) is set out

/ below along with H.E.W.'s summary of comments and an earlier memorandum.

The regulation governs requests from parents and the general public. Parent
advisory council members have additional rights to information, see p. 201.

(n) Each application by a local educational agency for a
grant under title I of the Act shall include specific plans
for disseminating information concerning the provisions of
title I, and the applicant's past and present title I programs,
including evaluations of such programs, to parents and to the
general public and for making available to them upon request
the full text of current and past title I applications, all
pertinent documents related to those applications, evaluations
of the applicant's past title I projects, all reports required
by 8116.23 to be submitted to the State educational agency, and
such other documents as may be reasonably necessary to meet the
needs of such parents or other members of the public for infor-
mation related to the comprehensive planning, operation, and
evaluation of the title I program but not including information
relating to the performance of identified children and teachers.
Such plans shall include provision for the reproduction, upon
request, of such documents free of charge or at reasonable cost
(not to exceed the additional costs incurred which are not covered
by title I funds) or provisions whereby persons requesting such
copies will be given adequate opportunity to arrange for the
reproduction of such documents.

Summary of comments--l, Public information. Commenters on
§ 116.17(n) emphasized the possibility that notwithstanding the
limitations in the rule with respect to charges for copies of
documents locial educational agencies might charge excesaively,
thus preventing poor parents from securing the documents they
need in order to understand the local title I program. They
recommended that copies be made available free of charge. Objec-
tions were raised to the proposed rule on the grounds that it
could be interpreted as requiring the assessment of charges of
project documents and that the amounts charged could be recovered
both from parties requesting copies and from title I fuads. The
change indicat:ed above is intended to remove the cause for both
of those objections. Also, while charges may still be made for
copies of documents it should be noted that the subject paragraph
requires a positive dissemination program and the following para-
graph (8 116.17(0) ) requires that parent councils be given such
documents free of charge.
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DEPARTMENT OF HEALTH. EDUCATION, AND WELFARE

- .

OFFICE OF EDUCATION ' ' }

WASHINGTON. D.C. 20202 ' [} ;

October 16, 1970 . : :

Our Reference: ESEA Title I ' v v i
: ' DCE/OD

MEMORANDUM TO CHIEF STATE SCHOOL OFFICERS &

Subject: Advisory Statement on Development of Policy : i
on Public Information

In the past your offices have been most cooperative in. complying
with the Title I, Elementary and Secondary Education Act policy
.which made applications and other reports on State and local
Title I .projects available to 'interested parties. Section 110 °
of Public Law 91-230 (the 1970 amendments to the Elementary and
_Secondary Education Act) simply reiterates that policy.

Public Law 91-230 specifically designates Title I applications

and other "pertinent documents" as public information.. Regulations
which are currently being developed will define the term "pertinent .
documents" and will indicate how such documents ave to be made
available. The proposed regulationsz currently under review i
provide that State educational agencies and, in turn, their local

educational agencies will be required to make the following i
documents available for inspection or, upon request and at a !

reasonable charge, provide an interested party with a copy of
the document: %

I PRI USSR RD I )

"l, Current and past Title I applications.

2. All documents and records *(except those which relate.

S - to the performance of named students and teachers) ’ ;
relating to the planning, development, operation,

and evaluation of Title I programs.

3. Other documents and records, whether prepared for
r : Title I specifically or not (except as exempted
in item 2), containing information necessary for
comprehensive planning or evaluation of- the
compensatory education program.

o Pt S P AT e

Local -educational agencies will be required to include an assurance

in their Title I applications that the above information is available
for public inspection or reproduction,

":o -
c ey '; .
5 -

~'2. 4. Bell .
Acting U.S. Commissioner of Education
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P Title I data collection is occasionally stalled by the response that
records from earlier years are no longer available, Below are the

Federal records retention requirements which may be helpful in such

situations.

45 C.,F.R. 8 116,54 Retention of records.

(PARAGRAPH (a) AMENDED NOVEMBER 28, 1968, 33 F.R. 17790)

(a) Subject to the provisions of paragraph (c) of § 116.55,
each State educational agency and local educational agency
receiving a grant under Title I of the Act shall keep intact
and accessible all records relating to such Federal grants or
the accountability of the grantee for the expenditure of such
grants (1) for 5 years after the close of the fiscal year in
which the expenditure was made, or (2) until the State educa-
tional agency 1is notified that such records are not needed
for administrative review, whichever is the earlier.

(b) The records involved in any claim or expenditure
which has been questioned shall be further maintained until
necessary adjustments have been made and such adjustments have
been reviewed and approved by the Department of Health, Educa-
tion, and Welfare,

Federal Register vol. 36, p. 3718, Guide to Record Retention
Requirements, February 26, 1971,

1.16 State and local educational agencies receiving financial
assistance for the education of children of low-income families,
pursuant to title I of the Elementary and Secondary Education
Act of 1965, which amended Public Law 81-874, as amended.
/Amended/

(a) To keep intact and accessible all records supporting claims
for Federal grants or relating to the accountability of the grantee
for expenditure of such grants, .

Retention period: (1) 5 years after close of fiscal year in !
which expenditure was made; or (2) until State educational agency is
notified that such records are not needed for administrative review, |
whichever is the earliest.® 45 CFR 116.54

(b) To maintain inventory records on equipment acquired with
Federal funds and placed in the temporary custody of persons in a
private school. :

Retention period: 1 year following period inventories must he
kept, i.e., until the equipment is discharged from such custody and,
if costing $100 or more per unit, for the expected useful life of
the equipment or until its disposition. 45 CFR 116.55

L e ek antAR e vt s i S s

59 5Sda




. IIl. SAMPLE COMBLAINT
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ROBERTA BARBIDGE, ppa ARTHUR
ROBERGE and pp
ROBERGE; BESSIE CRENSHAW,

ppa ROBERT CRENSHAYW and ppa

MORRIS CRENSHAYW; MADELIMNE .

PERSON, ppa LINDA PERSON and

ppa CLARENCE PERSON; ALTA

WILKERSON, ppa SEBRENA WILKER-

SON and ppa DONUATTE WILKERSON;

CONNIE GOMES, ppa EDWARD . _
COLLETTE and ppa LISA COLLETTE; S
and ALICE GREEN, ppa DONELL '

PAGE,

© V¥S.o

a ALFRED

ELIOT RICHARDSON, as Secretary
of the Department of Health,
|l Education and Welfare, TERREL
BELL as Acting U.S. Commissioner
| of Education, RICHARD FAIRLEY as
Acting Director of the Division
of Compensatory Education, USOE,
WILLIAM ROBIMSOMN as Director of
the interim State Agency for
Elementary and Secondary Educa- . ‘
tion for Rhode- Island, EDWARD T
COSTA, Title I Coordinator for L ,
Rhode Island, PROVIDENCE SCHOOL. -
COMMITTEE, CHARLES KILVERT,
JOSEPH P. DUFFY, RICHARD
KANACZETT, EDWARD DOHILON, DORA L S _ ¥
B. FOWLER, LOUIS J. MAZZUCCHELLI, T A :
_ STANLEY D. SIMON, . 5 ;
WILSOH S. WILLIAMS as members, T R '
RICHARD ‘BRIGGS as Superintendent
of Schouls Ffor Providence,
CATHERINE CASSERLY -as Assistant
superintendent in charge of
Federal Programs, ANTHOHY RUSSO,
of Title I, Director for Providence.

SUSAN -SCUNGIO,

e e e e e e e

ur, SAmpLe ComPLAINT

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF RHODE ISLAND

Plaintiffs,

~ " C. A. File No

ot i 2N

pefendants.
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COMPLAINT

JURISDICTION

1. This is an action arising under the Constitution and
laws of the United States and as authorized by 42 U.S.C. Sec.
1983 for decliratory and injunctive relief to require defendahts
who act'under color of federal or state statute, ordinance,
regulation, custom or usage, to provide plaintiffs and their
children with rights, prfvileges and‘;mmunities secured td them
by Titlé I of the Elementary and Secondary Education Act, 20
v.5.C. Sec. 24la, et seq., and regulations, program guidelines
and contracts thereto. |

2. Jurisdiction of this Court is invoked pur@uant to
28 U.S.C. Sec. 1331, 1343(3), 1343(4), 1361, 1391, 2201 and 2202
and fhis Court's eﬁcillary and pendent jurisdiqtion. The amount
in controversy excteds ten thousand Qlears (530.000.00) exclu-

- ————

sive of interests and costs. L
o " - PARTIES

3. Adult plaintiff Roberta Babbidge sues on her own
pehalf and, as next friend, on behdlf of her minor children,
Arthur Roberge and Alfred Roberge. .Adult'plaintiff Be;sie
Crenshaw sues on her own behalf, aning'next friend, on behalf of
her minor children, Robert Crenshawiahg MoFris Crenshaw. Adult
plaintiff Madelipe Person sues on hér own behalf and, as next
Friené. on behalf of her minor children, Linda Person and

Clarence Person. Adult plaintiff Alta Wilkerson sues on her own

06
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behaif and, as next friend, on beh2alf of her minor children,
Sebrena Wilkerson and Donuatte Wilkerson. Adult plaintiff

Connie Gomes sues on her own behalf, and as next friend on behalf
of her minor children, Edward Collette and Lisa Co]]etfe. Adult
plaintiff Alice Green sues on her own behalf and, as next friend,

on behalf of her minor great nephew, Donell Page, as his legal

guardian.

The adult and minor plaintiffs are low-income residents of
Pfovidence. Rhode Island, and citizens of the United States

and the State of Rhode Island. The minor plaintiffs are all
educationally deprived, that is, children who have a need for
special edvucational assistance in crder that their tevel of
educational attainment may be raised Eo that appropriate

for children of their age. - Program Guide Number 44. The chil-
dren plaintiffs are from Providence families 1iving in school
attendance areas with high concentration of children from low-
‘§ncome families ("eligible attendance areas") and therbfofé they
are among the intended beneficiaries, or “targef" populations,
for federal funds under Title I of the Elementary and Secondary
Education Act of 1965 (hereinafter rgferred té-as "“Title I").

. 4. Each plaintiff brings tﬁis action on his own behalf
and, pursuant to Rule 23(b) of the Federal Rules of Civil Proce-
dure, on behalf of all other educationally deprived children and
their parents residing in eligible attendance areas, who are

similarly injured by the violations of law alleged herein. The

class is so numerous that joinder oﬁfé]i members is impractica-
ble; there ate questions of law and fact common to the class;

~

the claims of the named p]aintiffs.;fe typical of the claims of
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the class, and the named plaintiffs will fairly and adequately

protect the interests of the class. Defendants have acted and

ST

failed to act on grounds generally applicable to the class,

thereby making injunctive and declaratory relief appropriate

~

with respect to the class as a whole.

5. Defendant Eliot Richardson as Secretary of the

United States Department of Health, Education and Welfare

(hereinafter referred to as “HEW"), has overall responsibility

for the activities of HEW and its officers and agents and under

20 U‘SiQI Seetion 2, has overall respon51b111ty for the
supervtsioo‘ot toe do1teo—§tates 0ffice of Education {hereinafter
referred to as USOE), its officers and agents.

6. Defendant Terre] Bell, as Acting CommiSsioner of USOE

and under 20 U.S.C., Sec. 2,. has general responsibility for the

activities of USOE and his subordinates in that office. Under
20 U.S.C., Sec. 241a, et seq., he has general responsibility
for allocating Title I funds to state educational agencies and
.fof enforcing the appiicable lTaws, regulations, guide{ines.
contracts, and assurances. Under 20 U.S.C. Sec, 6 and 242, he
has responsibility for promulgating and enforcing regulations
and program gu1de11nes govern1ng the administration_of Title I

—— - e = - — - —-———— ———

funds; pursuant:to such re5p0n51b1l1t1es, defendant and his

predecessors have promulgated regulations and program guidelines.
7. Defendant Richard Fairley as Acting Director of the

pivision of Compensatory Education, USOE, has direct responsibili-

[

ty for allocat1ng T1tle I funds to state educational agencies, and

for enforcing the applicab:- th,.regu1at1ons. guidelines,

~
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_ || contracts and assurances; and pu_rg_u:'ant to such responsibilities
he cr-his predecessors have promulgaced and implemented regula-
tidns.' program guidelines, contracts and assurances.
: 8. Defendant William Robinson as Director of the interin
State Agency for Elementary and Secondary Education for the State
of Rhode Island (formerly the State Department o‘f Education), and
under 20 U,S.C. Sec. 241g, and R.I. Gen. Laws 16-1-5 and 16-8-14,
has general responsibility for allocating Titie I funds to the
Providence Schooi District in the State of Rhode Island, for
approving Title I project applications fr‘om the Prodidence

School 'District, and for enforcing the applicable laws, regula-

tions, guidelines, contracts and assurances.

9. Defendant Edward Costa as Title I coordinator for
the finterim State Agency for Elementary and Secondary Education
(hereinafter referred to as the "interim State Agency") for the
Stai:e of Rhode -Island has direct responsibility for aHocatiné
Title I funds to the Providence School District, for approving
Title I‘project applications from the Prdvidence School District,

and for enforcing the app'h'cable Taws, guidelines, regulations,

- .

contracts and assurances. "
10. Defendant Providence School Commattee. (1) Charles
Kilv'ert; (?.) Joseph P. Duffy; (3) Richard Kanaczett; (4) Edward
Donilon; (5) Dora B. Fowler; (6) Louis J. Mazzucchelli;(7) Susan
Scungio; (8) Stanley D. Simon; (9) Wilson S. Hilliams.' i.ndividual-
l.y and as members thereof has overall responsibility for all pub-'
1ic education in the City of Providence pursuant to R.I. Gen. Laws
16-2-25, 1nc’lud1ng the planning and admamstrataon of Title I pro-
grams in the‘ Provwdence School {i str*ict in accordance with the

applicable.- la(\:s, regu’lataons, gu1del1nes, contracts and assurances.
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11. Defendant Richard Briggs as Superintendent and chief
administrative officer for the Providence School District and pur-
suant to R.I. Gen. Law's 16-2-11 has general responsibility for
the planning-and administration of Ti;t_]e_ I.programs, in the Provi-
dence Schoo.l.{)istrict in accordance \;‘zith th‘e applicable laws, regu-
lations, guidelines, contracts and aggjuragces. -

12, Defendant Catherine Ca'sserly as Assistant Superin- -
tendent for the Providence School District in charge of Federal

Programs, including Title I, has direct responsibility in planning

and acirﬁinistering the Title I programs in the Prdvidence School
District in accordance with the applicable laws, regulations,
guidelines, contracts and assurances.

13. Defendant Anthony Russo as Title I director for the
Providence Sch601 District, in conjunction with defendant
Casserly, is directly responsible for the planning and adminis‘tra-.
tion of Title I programs in the Providence School District in
accord'ance with the'app'licabie' laws, regulations, guidelines,

contracts and assurances.

14. Defendants listed in paragraphs 5 through 7 are
federal officials and are sued in Fedgral District Court for the
District of Rhode Island pursuant to 28 U.S.C. Sec. 1391,

g 15. Defendants listed in paragraphs 8 through 13
all reside in the State of Rhode Island and therefore they are

subject to the in personam jurisdiciion of this Court.

16. A1l1 defendants have act;ed as alleged herein under

color of federal or state statute, ordinance, regulation, custom

or usage, and all defendants are sued in their official capacities.

66 60 -
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FACTS

S ———

17. Title I declared a congressional policy'of providing

ifederal funds to concentrations of children from low income

———

families to expand and improve their educational programs by
various means . . .which contribute particularly to meeting the
speciil educational needs of educationally deprived-<children

l (hereinafter "ta rge‘t' children").

Jﬂ 18. The State of Rhode Island annually receives more

rLthan $3,000,000.00 under Title I. The state educational agency.

approves and funds Jitle I projects submitted by local educational

agencies. The Providence School Dis.-i;:.r.i"ct is annually alloted

approximately fifty percent of this }_;atal'éimount. .

19. The Providence Schoo{rbi strict expended approximate-
ly §l5.’8 million :for the 1965-66 school year, in addition to
approxi’mately $1 .4 million in Title I funds; 1in 1966-67'approx-
1'mately $15.7 mil11ion was expended, in addition to approximately
$1.5million in Title I funds; in 1967-63, appreximately $15.2
million was expended, in addition to épproximately $1.5 mitlion
in Title I funds; 1in 1968-69, approximately $21.6 mi1lion vas
expended. in addi tion to approximately $1.5 million in Title 1
funds; in 1969-70, approximate.‘ly $22.9 million was expended,

f§n addition to approximately $1.6 mi1llion in Title I funds.

For the 1970-71 school year the Providence School District will
expend apﬁroximately $26 million m’tﬁ the Title I allocation
projected to add approximately 3$1.6 million to this total. Thus
during the period from 1965-66 through school year 1970-71, the
Providence School District will have ex;;ende:_i approximately $130

m3i1lion including approximately $9 mil Vion of Title I funds.
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.~ 20. In order to insure proper expenditures of Title 1
funds, in accordance with the intent of the Act and with the

requirements of the Constitution of the Un.ted States, the

.defendants and their predecessors have promulgated various regu-

lations and program guidelines, all of which have the force of
.’law and are binding upon the defendants and state and local
of ficials whose agencies receive and dispense' Title I funds.

. 2. In addition to the sta!’tus of these regulations

and program guidelines as legal requirements, they—a1so are

enforceable as contract provisions which have been agreed to by

the USOE and the Providence School District and the interim
state Agency for the benefit of the members of the p]ainfiff
class. * - - - ke

22.- Under 45 C.F.R. 116.1@,’(1’) defendants have an |

—~—

affirmative obligation to: =,

“, . .provide for the maximum practical in-

volvement of parents of educationally deprived

children in the area to be served in the

planning, development, operation, and appraisal

of projects. . ." « .
In d%scharging this responsibility under Title I defendants must
provide for the substantial and direct participation of parent
members of the plaintiff class in the formu]ation and implementa-
tion of the Title I Project.

23. The Providence School District first received Title

[ funds for the 1965-66 school year. During the first year there

was no parent participation in the Title I project. Similarly,
during the two subsequent school years, 1966-67 and 1967-68,

parents did not participate in the 'fit]e I decision making

process,
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24. On March 18, 1968, the USOE promulgated Progranm
Guide Mumber 44, requiring local educati'ona'! agencies to consult
m'Ath parents on the "priority needs of educat.iona'l'ly deprived
children in the eligible attiendance areas (target populations).
Program Guide Number 44 further requires that "it is essential

that . .. .parents. . .be involived in the early stages of program

planning and in discussions concerning the needs of children in

the various eligible attendance areas."” Dul;‘ing July, 1968, the
USOE issued Program Guide Number 46, and 46A further explicating
and expanding the parent participation requirement for Title I,

including direct parent participatioﬁ‘_ in .the development of

proposals and appraisal of programs. The requireme-n-t vas made

a regulation on Hovember 28, 1968, 45 C.F.R. 116.18(f),
25. On August 13, 1968, defendant Providence School”

Department officials, established a Parent Advisory Committee

(hereinafter PACT)composed of parents, representatives of the

k 1

Providence School Department, and ré;é.resentat‘ives from Mode
Cities, and the local anti-poverty éf’gzency,*Progress‘ for
Providence. A1l members of the committee including the parent
repres;ntatives were iﬁdividua‘lly selected by defendant Provi-
dence School Department officials or their predecessors.-wi‘lliam'
Gannon, Title I Director for Providence at the time, was
elected chairman. ‘ |

26. PACT met eight times during the 1968-69 school

year, During the year defendant Providence School Department

.officials and their employees constituted a majority of the

voting membership attending meetings regularly. A numbér of
the: parents selected by defendants were in the employ of the

Providence School Department.
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27. In January of 1969 a parent was elected chairman
of PACT. During the period from January to June of 1969, addition-
al parents 1iving in eligible attendaﬁce areas, whose children
were being served by Title.1 and who were not employed by or
otherwise affiliated with the Providence‘ School Department, be-

came members of PACT.

-

28. At the March and April, 1969, monthly meetings the
parent members of PACT recommended to defendant school depart-
ment officials that the school clinic program budget be expanded
so that the programs would be able to:

(a) Operate 12 months a year, (b) service the .
smith Hill area, (c) and service 12-14 year olds who are potential
s‘chool drop-outs. |

29. In Jduly of 1969, the parent members of PACT, after
]ear.m'ng that their school clinic recéE)'mmendation had been sum-
marily rejected, without n.otice or explanation, qui~t their posi-
tions in protest of defendants' refusal to consider their
recommendations and afford them any "practical involvement" in the
"planning, development, operation and appraisal" of the Title I
project. ‘The paren'ts also quit their positions in protest of
defendants .refusal to allow them to ';3(amine the 1969-70 school
year project application prior to 'it':sj'Augu?t Ist sut;mission'to the
interim State Agency.

30. In addition, on August 1, 1969, two of the parent
member:s of PACT filed a suit in Superior Court of the State of |

Rhode Island asking the Court to enjoin the interim State

Agency from approving or funding the 1969-70 school year Title
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I project application until the parent representatives of PACT
could examine the project application and make recommendations as

required by law. 45 C.F.R. 116.18(f), Program Guide Number 4.

The Court issued a Temporary Restraining Order. -

31. On or about August 5, 1969, the parent representa-
tives of PACT met with defendant Providence School Department
officials and received a 1969-70 school year project application.
Based upon receipt.of the.project.aplplication ano assurances by
the defendants that Title I parent participation requirements
would be complied with in the future, the two parents allowed the
suit described above to be dismissed, by consent, with prejudice.

"32. Following conferences with defendants the parent
representative of PACT proposed that the by-laws be amended
to make all school department and Title I personnel non-voting
. (ex officio) members and to provide that PACT have a yeto power ;
over project applications. The by-laws were so amended at the
October 1969 meeting of PACT by unanimous vote. including the
vote of defendant Casserly, and the acquiescence of defendant,
_Briggs, who,was present. "

33. At its February, 1970 meeting, PACT voted to
. investi‘gate complaints about the Providence Title I programs
brought to its attention by its parent members and other
1nterested citizens. .

"34, On February 6, 1970, PACT requested information of
defendant 8rjggs pertaining to the ':_éompla.ints brought to its at-
—~tention. On February 24, 1970, the:'~ Chairian of PACT received
from defendant.Casserly a letter questioning whether PACT was

Tegally constituted. On March 13, 1970, PACT's chairman received

a letter from defendant Briggs expressing his dissatisfaction
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with the committee in its then fo:nq and asserting his right as

the Providence Superintendent of Schools to reconstitute PACT
to his view of the needs of the Providence School District.

35. On April 7, 1970, defendant Briggs announced pub-
licly that he no longer recognized PACT and that he would not
recognize it until it was reorganized, adopted new by-laws,
and reinstated school department representatives as voting

members. Defendant Briggs also announced publicly, if the
prescribed reorganization did not occur, he would appoint and
recognize a new and different comm1ttee

. 36. At a meeting with PACT on Apr11 21, 1970, defendant
Briggs recognized PACT subject to the fquillment‘Pf the following

preconditions: i

- (a) that the new committee would consist of 30 pa}ents
and 10 professfional represenlatives of the Providence School
Department; (b) that defendant Briggs would have the right of
disapproval of any parent member named to the Committee, (c) that
each Committee member would have one vote; and (d) that new
PACT by-laws would be adopted, which would omit PACT's veto power
with respect to Tfﬁ]e I project applications, and which would .
otherwise meet with defendant Briggs'™ approval.

37. Thereafter a list of pa;ent members was submitted

to and approved by defendant Briggs. On or about June 28, 1970

new by-laws were submitted to defendant Briggs which met the

conditions imposed by him in every respect. As of the time of

the filing-of this-Complaint, the by laws have not been approved.

38.. A number of pla1nt1ffs in this action are members
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of PACT and it is at present the oni&fadequate medium for the
organized expression of .the interests of these parents and the
class which they represent. |

39, Despite the statutory requirements referred to in
paradraph 22, above, and despite repeated r§§uests for access
to Title I project applications, the defendants have not -
permitted PACT or any other Providence parents or groups of
parents to examine adequately such applications, except as noted

below, immediately prior to their submission to the interim

State Agency for its approval and findings. '
80. The defendants did not permit PACT, or members of

the plaintiff class to examine the Title I project application
for the 1965-66 school year, the 1965-67 school year, the 1967-

--6§ school year and the .1968-69 school year before each was

submitted to, and approved, by the iﬁterjm State Agency. At

the August 13, 1968. organizational meeting of PAQT{ the
Committee was permitted a few minutes in which to "review" the
1968-69 Title I programs. | '

“ 41. PACT was permitted to examine the 1969-70 Titie I
project application only after two of its parent members filed

.a suit in the Superior Court of Rhode Island enjoining approval .
of the project application by the interim State Agency, qntil '
ﬁACT was given the opportunity to examine 1t and make
reqommendations.--~ -

42. On or about May 11, 1530.PACT received copies of

..the summer project.application for 1970, 4 days before it was

to be submitted to the interim State Agency. PACT appealed to

wy 67

d




defendant interim State Agency for more time in which to
eva]uafe the 1970 summer program. This request was refused by
defendan;.fhterim-State Agency officials at a hearing on May 15,
1970. At-the hearing, defendant BﬁEggs made an oral promise
 to PACT that it would receive the 1970-71"school year project
appifcation by June 15, 1970, well‘in advance of the August 1,
1970 submission date to the state. PACT received the 1970-71

school year project application on July 27, 1970 or exactly 4

days before the August 1st submission date.
43. The terms and conditions of Title I projects
must be made available by the Providence School Department and

by the interim State Agency freely and publicly to any citizen

as amended: 45 C.F.R. 116.34(d); Program Guide Number 54.

44. Plaintiffs as citizens of Providence, are entitled
to information on Title I program elements as a matter of legal
right. Moreover PACT is entitled to any and all essential Title
I program information that will assist it in performing its
function of planning, development and appraisal of the Title I
project in Providence. . )

45, Defendants'have refused‘almost every request for
information concerning progr;m elements made by parent members
of the plain tiff class. PACT, during the preceeding year, has
repeatedly requested without success, program information,
{nciuding past Title I.Project applications, data on T{tle I
salaried employees, equipment inventories, evaluations and test

data from defendants. Correspondence by counsg] for PACT to

defendant Providence School Department officials and defendant

interim State Agency officials has repeatedly included requests

'vd
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for Title I program information. Ouring April, 1970, parents
of Title I children unsuccessfully sought information from
defendant Briggs directly after defendant Briggs had publicly
announced-he.would mot release any Title I information until
PACT was rgongapized. .3:

46. The defendants have q%‘ﬁrivé'& the adult plaintiffs
of their right to maximum practical ﬁﬁvolvement in the formu-
1ation;‘imp1ementation, and evaluation of Title I programs by’
failing and refusing to:

{a) recognize and consult with PACT as described in
paragraphs 23 through 37 above; (b) make the project application
reasonably available as described in paragraphs 40 through 42
above; (c) and make Title I program information available as
described in paragraph 45 above.

47. Section 105(a)(1) of Title I provides that projects

must be "designéd to meet the special educational needs of

educationally deprived children in school'attendance areas

having high concentrations of children froM"lbw income families.,"
20 U.S.C., Sec. 24le. USOE has intefpreted fhis section to mean

that local educational agencies must calculate the percentages
of igw'income children for each school attendance area (usually a

single school) in the school district, and target Title I

services cnly to those school attendance areas that™ have pcrcen-

tages of low-income children which a;e as high or higher than
the percentage of such children in the school district as a whole|

Program Guide Number 44,

48. For school year 1969-70 defendant Prévidence
" Schoo!l Department officials or their predecessors selected

schools as targets for Title I services th;t,had percentages of
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Tow income children that were less than the percentage of such
children in the school district as a whole. |

49. The Providence School District Title I project
application for tﬁé-1970~71 school year employs a method of
determining the eligibility of schodl attendance areas for
Title I services which fails to ensure that those services will
be targeted only _to those schools which have a percentage of
low-1ncome children which is as high-br higher than the

percentage ‘of such children in the d1str1ct as a whole.

"
I

According to the formula employed by defendant Providence

Schtbl Departmént officials, any child, regardless of the Qealth
of his family, who resides in one of the 16-of a total of 37
census tracts in Providence which contain the largest.percentages
of families'receiving aid to dependent children payments,
(hereinafter low income census tracts) is counted as a low income
child for purposes of targeting Title I funds.. Schaols aré then
ranked and madé.eligible for Title I services on the basis of

tte nuﬁber of thildren from “low income census tracts" and not

on the basis of the number of children from low income families
as required by the Title I statute and gu1del1nes. See # 47.
“Further, most of the “low income census tracts“ contain only

9-14 percent families receiving aid to dependent children

-ltassistance.
“ 50, The Title I Act, regulations and guidelines require

that Title I funds be used only to svpplement and not supplant

state and local funds. Sec. 109(a) Paragraph (3) of section 105(a)

of Title I as amended. Program Guide Number 44, Guideline 7.1




explains these principals and states, in relevant part:

| "Title I funds, therefore, are not to be used
to supplant State and local funds vhich are

| © already being expended in the project areas -or
; which would be expended in those areas if the
l : services in those areas were comparable to those
, ' ‘ for non-project areas. This means that services
| that are already available or will be made
/ available for children in the non- project areas
should be provided on an equal basis in the pro-
Ject areas with State and lecal funds, rather than
f : —— with Title I-funds."- See-also -Program Guide # 57,

—\Federal .funds-must-be-additive,—and-purchase. education_services
for the children of the plaintiff class which are not available

to ineligible children or to the general school population,

51. 1In Providence the remedial reading program is
rfmanced b_y both T1t1e I and the Prondence School Department.
Remedial reading teachers in e11g1b1e, target schools are pa1d

out of Title I funds, whereas remed1a1 teachers in 1nehg1b1e

non-target schools are paid out of the Providence school budget.
- 52, T-he special education program is -financed by both

Title I and the Providence School Department. Special education

B S A R T A ana st Gt et

services provided from Title I funds to eligible, target children
are provided from city funds to both eligible and ineiigible
i children in the district.

53. On information and belief, the guidance service
provided in certain target schools by Title I funds is substantial-

ly the same as that provided in other schools in Providence from

city funds.

54. Title I funds may not be expended on ineligible
L or non-target children, 45 C.F.R. 116.17(a). Title I funds

cannot be used as general aid benefiting the general school

'population. The speech and hearing compcnent of the Title !l

/1 .
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special education program for the school year 1970-71, provides
in certain grades for the testing of the general school
population. . = .

55. The Title 1 Act and regulations require that Title
I projects be "de'signed to meet the speciil educational needs of
educationally deprived children" and that they be "of sufficient
size, scope, and quality to give reasonable promise of -sub-
stantial progress toward meeting those needs . . ." 20 U.s.C.
Sec. 241e Program Guide Number 44, Guideline 4.7 states that:
"The greater the concentration of effort, as
indicated by investment per child, the greater
the likelihood that the program vnl] have a
significant impact on the children in the pro-
gram. The investment per child on an annual
basis for a program of compensatory educational
services which supplement the child's regular
school activities should be expected to equal
about one-half the expenditure per child from
State and local funds for the applicant's
regular school program."
56 According to the 1970-7]" school year project
application the average per pupil expend1ture from non-federal
funds vas $869.85 for 1968-69 school year and $901, 46 for the
1969-70 school year. On information and belief,.the average
per pupil expenditure from non-federal funds for the 1970.-71
school year will exceed the $901.46 per pupil spent during the
1969-70 school year. The average overall Title I expenditure
per participating child in Providence in school year 1970-71
is approximately $200.00. This amount represents less than
one-quarter of the non-federal expenditure.
57. A local educational agency administering a Title I
progran must make provision for evaluating the program's
ffectiveness in meeting the special educational needs of

hildren. 20 U.S.C. Sec. 24le. Defendants, Providence School

V8
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Department officials have failed to provide for independent and
objective evaluation of the Title I project.
58. A state educational a.geney must conduct periodic - .

audits and evaluations of the Title I programs in effect in each

—— o - p—— S —— . e 4 0o = - —— e - e [P

local school district in the state, and approve proJect apphca-
tions submitted by the local educational -agency on the basis of
the applicable 1aws, regulations, g.ndehnes, contratts, and
assurances of the local educational agency. 45 C.F.R. Sections
116.31(f) and 116.48. On information and belief, defendant
interfm State Agency has substantially failed tol implement the
foregoing requirements with respect to the Title I program of
the Providence School Districts. | - ‘
59. The USOE may approve a Title I project application
from a state educa'tionai agency only after it h‘as determined that
the state's progra‘rn‘s and projects will be admihistered and carried

out in a -manner cons1stent with the objectives and requirements of

‘the Act. 20 U CT Sec. 241e(c)(1) _That 1s,Us"o"E‘must conduct

—— e ——— - —

audits, evaluations and do whatever e]se is necessary to insure
the proper expenditure of Title 1 fuads in each state. Defendants

Richardsog,_ Bell and Fairley and their predecessors have substan-

-..—4‘
R

tially faﬂed to implement the foregomg requirements with respect
to the T1t1e ) program of the Prov1dence Schoo] District.

60. The acts and practices of the defendants as describeg
in thi.s complaint have included: ‘

(a) Failure and refusal to consult or otherwise con-
structively involve, as described in paragraphs 22 through 42
above; " |

(b) Failure and refusal to furnish information, as

described in paragraph 45 above;
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(c) Failure and refusal to: (1) employ proper target-
ing proCedures, (2) to use Title I funds to supp lement etate and
local funds, (3) to use Title 1 to service eligible children only,|
(4) to properly concentrate Title I funds and (5) to provide for

objective evaluations; defendants® acts -and practices have

-||deprived the adult plaintiffs of the right fo maximum practical .

involvement in the formulation, implementation, and evaluation of

Title I programs, and have deprived minor plaintiffs of the fu"l.'l

educational be'n‘efi:ts afforded them by Title I a11 in violation of

rights secured to the plaintiffs by the laws of the United States.
61. There are reasonable groinds to believe that,

unless’ enjoined by this Court, the defendants will continue to

deprive plaintiffs of nights.secured to them by the laws of the

United States in the manner described in this Complaint and‘
otherwise. Plaintiffs and their <class have adequate remedy at
law- to redress the wrongs alleged herein. .

WHEREFORE , plaintiffs, respectfully pray that this
Court enter judgment granting plaintiffs:

(a) A declaratory judgment that defendants acts,
policies and practicies' complained oftviolate the laws, regula-
tions, guidelines, -contracts and assurances cited herein.

(b) A preliminary and permanent injunction providing

for defendant interim State Agency officiais to conduct periodic

‘audits and evaluations of Title 1 programs in effect in the

Providence -S'chool District in order,.tn ensure compliance with

= N
the laws, regutations, guidelines,.contracts, and assurances
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cited herein; ~

. (c) A “preliminary and permanent injunction preventing
deféndént interim State Agency officials from approving Title I
'projqct applications in the future, submitted by the Providence
School District, if said district is not complying with the laws,
regulations, guidelines, contracts and assurances cited herein.

(d) A preliminary and permanent injunction preventing
federal defendants, from approving Title I project applications
in the future, subritted by the interim State Agency officials if
said defendants are not complying with the laws, regulations,

guidelines, contracts and assurances cited herein,
(e) A prelininary and permanent injunction providing
that defendants' Briggs, and the Providence School Committee

reallocate illegally expended Title I monies to lawful Title I

projects;

g - (f) Appoint a special master to administer the Title I
project in the Providence School District until such time as’
defendants comply with the laws of the United States and ‘

the regulations, guidelines, contracts and assurances cited
herein; .

(g) A preliminary and perménent injunction providing
that defendant Providence School Department officials, . and
defendant Providence School Committee expend Title I funds for
shpp]emental educational services for target chf]dreq; expend
Title I funds toxﬁgpt the special educational needs of target

phi]dren; expend Title I funds for éjigib]e, target children

only; select target schools in accordance with the-}egulations;

and concentrate Title I funds in accordance.

Q B 81
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(h) A preliminary and permanent injunction providing
that defendant Providence Schoo1'Debartment officials establish
an information program that will provide the plaintiff class

and other interested citizens with fﬁé following information:

1. Provisions-of thé Title !:]aw.

-

regulations, and guidelines (both federal
_ |

‘,

| S and state).

2. The local education agency's

past and present Tftle-l project applica-
tions, program desériptions,.budgets, eval- |
"uations, complaints, correspondencekand'other
supporting documentation.

3. Current information on Title I

pfuject§ and programs that the LEA is

conducting.

-~

4. The LEA's plans for future Title
1 pfojucté and programs together with a

description of their planning and developing

processes, and ‘dates at which each stage of
the‘process Qi?l start ard will be completed.
o 5. Other Fecderral, state and local
progréms.that may be.;vailabie for neeting'.

" the special educational needs of educationally

55 - deprived children.
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} % | ' 6. Past and present inventories of
i equipment purchased from Title I funds, :
i é . . 7. Systemwide budgets submitted by
: the LEA's for all years since 1964

o 8. School by school breakdowns of

Title I and other expenditures -- particu-

laéi& with regard to instructional

expenditures. ’ ‘

(i) A preliminary and permenent injunction providing that

defendant.Providence School Department off1C1als involve the

plaintiff class in the Title 1 prOJact by ensuring that the pa-

rent advisory counc1l may perform the follow1ng functions:

-

1. Supply 1nfo#mation concerning the |
tiews Qf parents and children about unmet
educational needs in the Title I projeet
areas and establish prioritieS'among these
needs.

2. Recommehd a general plen for the
coqcentration of funds in sg=cific schools
and grade levels., .

3. Participate in the development of
proposals that are particularly adapted to
bridging'the gap between the needs of the

pupils end'the curriculum of the school. z

H
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4, Act as a hearing.committee'for'

I suggestions to improve the compensatory

' ? . educational program,

s ' " " 5, Hear complaints about the program

and make recommendations. for 1its improvement.

. 6. Be fnvolved in the planning and
evaluation of the summer and school year
program throughout the year.
7. Review and~solicit applications,
interview can@idates. and make récommenda-
. tions for professfona] and hon-profesé?onal :

) . Title | positiohs. Final authority to hire %
sucﬁipersonnel shall vest in the school ‘ %
committee. : o ‘

) T (3) Retain jurisdiction in this action until such time

as“deféndantSfcompf94h1th the laws 'of ‘the U.S., and the regula-

tions, guidelines, contracts and assdfances cited herein,

(k) Award plaintiffs their costs and; ) )
Sl) Grant such other and fur;her"relief as the Court
may deem JJ;E and proper., ' .éi%.—”
. ._ZF - .

Respéctfﬁ]]y submitted,- p

e h.

Harold E. Krause, Wr. Esq. :
Attorney for Plaintiffs i
RHODE ISLAND LEGAL SERVICES z
57 Eddy Street

pProvidence, Rhode Island 02903
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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF RHODE ISLAND

ROBERTA BABBYDGE, et al, )
Plaintiffs, )

VS, ) . C. A, No. 4410
ELLIOT L. RICHARDSON et al, )
Defendants., )

PLAINTIFFS' MEMORANDUM IN OPPOSITION
TO_DEFENDANTS' MOTIONS FOR DISMISSAL
AND SUMMARY JUDGMENT

Title I of the Elementary and Secondary Education Act of 1965 (20 U.S.C.
3 241 a et. seq. as amended April, 1970 (hereafter "Title I'") signified a
revolutionary change in the role of the federal government in American
education. For the first time, the federal government expressly undertook
responsibility for meeting the special education needs of poor and educationally
deprived children. 20 U.S.C.$ 24la. As defined by the regulations promul-
gated under Title I educationally deprived children means:

"those children who have need for special educational

assistance in order that their level of educational attain-

ment may be raised to that appropriate for children of

their age. The term includes children who are handicapped

or whose needs for such special educational assistance

result from poverty, neglect, delinquency, or cultural

or linguistic isolation from the community at large. 45

C.F.R. 9 118. 1(i):

Title I provides that the U.S. Commissioner of Education will make
lump sum payments to'sthte educational agencies who, in turn, approve and

fund projects proposed by local school districts for the educationally

disadventaged children. 20 U.S.C.$$241b ‘and 24le. Responsibility for

the administration of Title I funds is divided among the U. S. Office of

Education and state and local educational agencies, see, e. g. U. S. S. 3§ 241b,

A &6 79 ‘
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241e, 24if, and 241g. In their project application for Title I funds, the
local educational agencies must set forth their plans in detail, includiag
a budget, identification of areas having high concentrations of children
from low income families (target areas) and plans for evaluation of the
project. See, e.g. 20 U.S.C. 24le. Money is available for a broad range
of projects, but under che law, any project must be compensatory in char-
acter. This means the project must help eradicate the educational de—'
ficiencies of eligible children. See, e.g. Program Guide #44 (Appendix A
herein); 20 U.S.C. 24le(a)(l). Applicationé are not made. to the Offi?e
of Education, but to the state department of education, which has fhe duty
of ensuring that the projects, as planned and as implemented, conform to .
all applicable regulations, see, e.g. 45 C.F.R. 116.3i. This staté res-
ponsibility includes establishment of standards and procedures for accounting,
provision for annual audits of state and local expenditures, investigation
of complaints, and periodic evaluation of the effectiveness of local
projects. [See, e.g. 45 C.F.R., Sec. 116.48]. The Office of Education,
aside from having primary responsibility under the Act for promulgating
regulations and guidelines, also must satisfy itself through periodic aludits
of state and local expernditures, evaluations or whatever else is necessary,
that the law and regulations are being followed. See. e.g. 20 U.5.C. §241j.
Where violations are discovered, the Commissioner of Education may withhold
funds, reject state applications or seek the return of the illegally used
monies. ~See e.g. 20 U.S.C. §5 241le, 241f, and'241]. | '

While the state‘educational agencies have the authority of approving ;

or disapproving local Title I project applications, the states must make

their determinations on the basis of criteria established by the Act itself
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and such "Basic criteria as the Commissioner may est:ablish",1 20 v.Ss.C.

241e. The Commissioner has promulgated his criteria in the form of reg-

ulations and guidelines. e.g. 45 C.F.R. 116, Title I Guidelines 1-60.

Those criteria pertinent to the instant suit include:

(a) "“the maximum" practical involvement of parents

of educationally deprived children in the area to.

be gexved in the planning, deveiopment, operation,

and appraisal of [Title L] projects 45 C.F.F. 116,18(f).

(b) that the terms and conditions of Title I projects
must be made available by local and state educational
agencies freely and publicly to any citizen upon re-
quest 20 U.S.C. 24le (a)(8); 45 C.F.R. 116.34(d);
Program Guide # 54. '

(c) projects must meet the needs of educationally
deprived children living in school attendance areas

(or enrolled in schools) with high concentrations of
children from low income families; those areas (or
schools) where the concentration of such children is ™
as high or higher than the average concentration for
the district as a whole. Program Guide # 44, 1.1;

45 C,F.R. 116.17(c) and (d); 20 U.S.C. 24le (a){(l).

(d) Title I funds must be additive and purchase
educational services not generally available through
state and local funds to the general school pop-
ulation. 20 U.S.C. 24le(a)(3); 45 C.F.R.- 116.17(h);
Program Guide # 44, 7.1.

(e) Title I funds may only be expended for eligible
educationally deprived children. 45 C.F.R. 1i6.17 (g);
Program Guide # 44, 4.2.

(f) Title I services must be "concentrated on a lim-
ited number of children" Program Guide # 44, 4.7;
20 U.S.C. 241c(a)(1); 45 C.F.R. 116.18(e).

Unfortunately, at least one study has concluded that millions
of dollars of Title I funds have been misused and the U.S.
Office of Education has been reluctant to seek compliance.
See Martin and McClure: ‘Title.l.of ESEA: Is it Helping
Poor Children? (Revised 2nd Edition, 1969).

&8




(g) Local educational agencies must make provision
for evaluating the program's effectiveness in meet-
the special educational needs of children. Program
. ‘ Guide # 44,5 6.1; 20 U.S.C. $24le(a) (6); 45 C.F.R.
E : o 3 116.22

(h) State educational agencies must conduct periodic

audits and evaluations of the Title I programs to insure .
conformance with the law. 45 C.F.R.%$% 110.31(f), 116.3L(g)
/ : and 116.48;

(1) U.S.0.E. must conduct audits, evaluations, and do

whatever else is necessary to insure the proper expen-
diture of Title I funds in each state. 20 U.S.C.% 2413 -
45 C.F.R. $9116.48(b) and 116.52. Title Report, supra. :

The present suit is brought by parents of educationally disadvaﬁtaged

children oﬁ'ﬁéﬁéIE“of-tkemselves.ang their children, and on behalf Qf the
parents of 211 other educationally deprived children of Providence, Rhode

Island and their children. The defendants are federal, state and local

officials charged with administering the Title I funds in Providence, Rhode
Islapd. The basic complaints are: (1) inadequate parental involvement;

(2) refusal to permit inspection.of relevant Title I information; (3) general
misuse of Title I funds, particularly use of Titlg I funds. for the benefit

of ineligible children and use of Title I funds to purchése for poor children

what state zad local funds purchase for others; and (4) the failure of state
and federal Title I officials to effectively evaluate and audit the Title I
program in Providence. The suit questions the spending of approximately nine
million ($9,000,000.00) dollars in Title I funds since 1965, both as a matter
of conformity to federal statutes, regulations and guidelines which have the
force of law.

This case is presently before the Court on various motions for diswmissal
Or sSummary jﬁdgment filed by the respective defendants. The defendants rely

in part upon the affidavit of Terrell Bell, Acting Commissioner of Education.

Plaintiffs have submitted the affidavit of Mrs. Patricia Overberg. The basic

issues presented by these motions concern: (a) standing; and (b) jurisdiction.
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The basic grounds presented by defendants' motions were considered

and rejected by the court in Colpitts et al v. Richardson et al, C.A. No.

1838 (DC Me. 10/20/70) (See copy of bench decision Appendix B. herein)

In Colpitts Judge Gignoux determined that parents of educationally dis-
advantaged children have standing to sue federal, state, and local school
officisls to enforce Title I of the Elementary and Secondary Education Act

of 1965, 20 U.S.C. §241la, et seq., and that federal courts have jurisdiction
over such an action. The allegations of the Maine complaint are substantially
the éage as those before the court and were found to state a cause of action
against all defendants. Since Colpitts represents the onl§ precedent, plain-
t1€f§”W111H“°F rely upon it solely but will treat individually and generally

all of the grounds raised by defendants.

I. PLAINTIFFS HAVE THE REQUISITE STANDING TO CHALLENGE THE MISUSE OF TITLE I
FUNDS

In Assoclations of Data Processing Service Organizations, Inc. v. Camp,

397 U.S. 150 (1970) and Barlow v. Collins, 397 U.S. 159 (1970), the Supreme

Court recently articulated .a three-part test for determining standing:

(1) Is there an allegation of "injury in fact", economic
or otherwise?

(2) Is the interest sought to be protected arguab1yxvitﬁ—
in the zone of interests to be protected or regulated
by the statute in question?
(3) Is judicial review precluded?
Applying the above tests to the instant case make it clear that plaintiffs
have the requisite standing. First, the "injury in fact" test has been met.
The complaint alleges that plaintiffs have been deprived of their rights and
privileges under Title I and that as a result plaintiffs' childrer’ have been
denied educational benefits.

Second, there can be no doubt that the plaintiffs are in the zone of

interests sought to be protected by Title I. Plaintiffs are low income par-
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ents who sue on behalf of themselves, their educationally deprived children
and all other educationally deprived children and their parents. Many of the
plaintiffs are parents of children already participating in Title I programs.
The language of the statute itself makes it clear that the plaintiffs are in

the category of those Congress intended to benefit:

"In recognition of the special educational needs of
children from low income families and the impact

that concentrations of low income families have on
the ability of local educational agencies to support
adequate educational programs, the Congress hereby
declares it to be the policy of the United States

to provide financial assistance . . .to local ed-
ucational agencies serving areas with concentrations
of children from low income families to expand and
improve their educational programs by vari-us means
(including pre-school programs) which contribute
particiilarly to meeting the special educational needs
of educationally deprived children.' 20 1.S.C. §241a.
(Emphasis added).

In Aysociation, supra, the Court said "where statutes are concerned
the trerd is toward enlargewme:nt of the clast of people who may protest

administrative action.” 397 U.S. 154, For rhis reason any doubts con-

' cerning standing should be resolved in favor of plaintiffs. In People v.

United States Department of Agriculture, 427 F. 2d 561 (D.C. Cir. 13970) where

poor people challenged the administration of various food stamp and commod-—
ities distribution statues, the court said 563, 564:

The pertinent principles on the subject of stand-
ing, have been reviewed and restated in our recent
en banc decision in.Curran v. Laird, 420 F. 2d 122
(1969) which discussed the recent Supreme Court
precedents and underlying principles. _T_lle"se prin-
ciples establish a presumptive standing, operative
unless negatived by a statutory provision, which
permits a complaint, alleging that executive pro-
grams unlawfully deviate from statutory require-
ments to be filed by those who were intended ben-
eficiaries of the statutory provisions, even though
they are not the primary beneficiaries of the stat-
ute.
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There can be little doubt that the plaintiffs were in
the category of those Congress intended to benefit in
- the food stamp program. This appears plainly from 7
U.S.C.’ 2011 (1964), wherein Congress declared:

: 'It is hereby declared to be the policy of
! Congress, in order to promote the general wel-

; fare that the Nation's shund
/ ; utilized. . .to safeguard the health and well-

: being of the Nation's population and raise levels
. of nutrition among low income households. . .'

The principles of standing discussed above establish
the standing of [oor people to complain of illegal
departures by the Secretary from the Congressional
plan, since they are an intended beneficiary of
Congress, and this principle is neither undercut by
} the fact that the farmers were also beneficiaries,

: nor dependent on some process of appraisal to de-
termine whether the poor people weighed heavier in
scales than the farmers, or which would be labeled the
primary beneficiaries. (Emphasis added).

See also, Environmental Defense Fund, Inc. v. Ruckelshaus, 39 U.S.L.W. 2389

(DC Cir. 1/7/71); Environmental Defense Fund, Inc. v. Hardin, 428 F. 2d 1093

(DC Cir. 1970); North City Area Wide Council, Inc. v. Romney, 428 F. 2d 754

(3rd Cir. 1970) (Sustaining challenge to noncompliance with Model Cities

community participation requirements); Curran v. Laird, 420 F. 2D 122 (DC

Cir. 1969); Wingate Corp v. Indugtrial National Bank, 408 F. 2d 1147 (1st

Cir. 1969) cert. den. 397 U.S. 987 (1970); Gomez v, Florida State Employment

Service, 417 F. 2d 569 (5th Cir. 1969); Scenic Hudsoa Preservation Conf. v.

Federal Power Commis;ﬁﬁ:"?’sl; F. 2d 608 (2d Cir. 1965) cert. denied Consolid-

ated Edison Co. v. Scenic Hudson Preservation Conference, 384 U.S. 941 (1966).

Third, judicial review 1s nowhere precluded.2 Although defendants have

2 Indeed the Administrative Procedure Act, 5 USC 703 (1964 ed. Supp.

IV) would seem to encourage judicial review an may even provide an independent
source of jurisdiction for the Court. See, eg. Brennan v. Udall, 379 F, 2d 803
(10th Cir.) cert. denied, 389 US 975 (1967) Coleman v. United States, 363 F. 2d
190 (9th Cir. 1966) aff'd on rehearing 379 F. 2d 555 (1967) rev'd on other grounds,
390 U.S. 599 (1968) Cappadira v. Celebrezze, 356 F. 24 1 (2nd Cir. 1966); Estra-
dal v. Ahrens, 296 F. 2d 690 (5th Cir. 1961).
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the burden of demonstrating preclusion, See, e.g. Abbott Laboratories wv.

Gardner, 387 U.S. 136 (1967) they have not attempted to do so. As the Court

said in Barlow, supra, at 166, 167:

Preclusion of judicial review of administrative action

adjudicating private rights is not to be 1lightly inferred.

See, Leedom v. Kyne, 358 U.S. 184; Harmon v. Brucker, 355

U.S. 579; Stark v, Wickard, 321 U.S. 288; American School ;
of Magnetic_Healing v. McAnnulty, 187 U.S. 94, Indeed, "
judicial review of such administrative action is the rule, ;
and nonreviewablility an exczption which must be demon-

strated. In Abbott Laboratories v. Gardner, 387 U.S. 136,

140, we held that "judicial review of a final agency action

by an aggrieved person will not be cut off unless there :
is persuasive reason to believe that such was the purpose
of Congress.'" A clear command of the statute will preclude

review; and such a command of the statute may be inferred

from its purpose. Switchmen's Union v. National Mediation

Board, 320 U.S. 297. It is, however, "only upon a showing ;
of 'clear and convincing evidence' of a contrary legis- ‘
lative intent'' that the courts should restrict access to \
judicial review Abbott Laboratories v. Gardner, supra, at 141,

et e R Ot e 7 LT 4 AL LA P Y
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Despite the above cited principles, the federal and local defendants
contend that review is precluded because the U.S. 0ffice of Education of the
Department of Health, Education, and Welfare has exclusive jurisdiction at
this time to review questions as are raised in plaintiffs' complaint and that
it is presently investigating the problems presented therein.3 This exact
argument was specifically rejected in a similar context by the Supreme Court

in Rosado v. Wyman, 397 (1970). There the statutory relationship between

HEW and the state under the Social Security Act was substantiaily analagous

e e ey b ee g s Sen i e w e s e = e

to that present in the instant case under the applicable Title I Section.

 Mrs. Overberg's affidavit clearly refutes the additional

{
i
i
!
contention of the local defeandants that no complaints were \i
ever made to defendants. i
f
l{
I
t
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Compare 20 U.S.C.5 2413 with 42 U.5.C. 604.4 Relying on the principles
set forth in Association, supra, and Barlow, supra, the court rejected any

preclusion of ju'risdici:ion and Justice Harlan said at 397 U.S.:405:

20 U.S.C. S 241; reads:

Whenever the Commissioner, after reasonable notice and
opportunity for hearing to any State educational agency,
finds that there has been a failure to comply substan-
tially with any assurance set forth in the application
of that State epproved under 5 24le(c), 241(b), or 24lh=-
1(b) of this title, the Commissioner shall notify the
agency that further payments will not be made to the
State under this subchapter (or, in his discretion, that
the State educational agency shall not make further pay-
ments shall be made to the State under this subchapter,
or payments by the State educational agency under this
subchapter shall be limited to local educational agencies
not affected by the failure, as the case may be.

42 U.S.C. S 604 reads:

(a) In the case of any state plan for aid and services
to needy families with children which has been approved
by the Secretary, if the Secretary, after reasonable
notice and opportunity for hearing to the State agency
administering or supervising the administration of such
plan finds-—

(1) that the plan has been so changed as to impose
any residence requirement prohibited by section 602(b)
of this title, or that, in the administration of the
Plan any such prohibited requirement is imposed, with
the knowledge of such State agency, in a swbstantial
number of cases, or

(2)that in the administration of the plan there
is a failure to comply substantially with any provis-
ion required by section 602(a) of this title to be in~-
cluded in the plan;

The Secretary shall notify such State agency that further
payment will not be made to the State (or, in his discre-
tion, that payments will be limited to categories under
or parts of the state plan not affected by such failure)
until the Secretary is satisfied that such prohibited
requiremerit is no longer so imposed, and that there is

no longer any such failure to comply. Until he 1s so
satisfied he shall make no further payments to such

State (or shall limit payment to categories under or parts
of the State plan not affected by such failure.
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‘ A further reason given to support the contention that

\ that the District Court should have declined to exer-

| , ‘ cise Jurisdiction is that the Department of Health, Ed~

. j ucation, and Welfare was the appropriaste forum,at least

in the first instance, for resolution on the merits of

the questions before us, and that at the time this action

came to Court HEW was'engaged in a study of the relation-

ship between Section 602 (a)(23) and Section 131-a." 414

/ F. 2d at 176 (opinion of Judge Hays). Petitioners answer,
wve think correctly, that neither the principle of
"exhaus tion of adminstrative remedies" nor the doctrine
of "primary jurisdiction'’ has any application to the
situation before us, Petitioners do not seek review

~of any administrative order, nor could they have ob~
tained an administrative ruleing since HEW has no
procedures whereby welfare recipients may trigger and participate
in the Department's review of state welfare programs. Cf.

.. - Abbot Laboratories v. Gardner, 387 U.5, 136, 87 5.Ct. 1507,

L ' 18 L. Ed. 2d 681 (197); K. Davis , Administrative Law$ 19,01

~ (1965) 3 L. Jaffe, Judicial Control of Administrative

N Action' 425 (1965).

-,

and further at 397 U.S. 420:

We have considered and rejected the argument that a federal
court is without power to review state welfare provisions
or prohibit the use of federal funds by the States in
view of -the fact that Congress has lodged in the Depart-
ment of HEW the power to cut off f£ederal funds for
noncomp liance wi th statutory requirements. We are most
reluctant to assume Congress has closed the gyenye of
effective judicial review to those individuals most
directly affected by the administration of its program.
Cf. Abbot Laboratories v. Gardner, 387 U.S. 136, 87 S.
Ct, 1507, 18 L.Ed. 2d 681 (1967); Assoclation of Data
Processing v. Camp, 397 U.S. 150, 90 s.ct. 827, 25 L.Ed.
2d 827 (1970); Barlow v. Collins, 397 U.S. 159, 90 S.Ct,
832, 25 L. Ed. 2d 192(1970). .

and further at 397 U.S. 422 ‘s

It is, on the other hand, peculiarly part of the duty
of this tribunal, no less in the welfare field than

in any other areas of the law, to resolve disputes as
to vhether federal funds allocated to the State are
being expended in consonance with the conditions that
Congress hag attached to their use. As Mr. Justice
Cardozo stated, speaking for the Court in Helvering
v, Davis, 301 U. S. 619, 645, 57 S.Ct., 904,910, 81 L.
Ed, 1307 (1937) : "When [ federal] money is spent to
promote the general welfare, the concept of welfare
or the opposite is shaped by Congress not the states . "
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Similarly, Commissioner Bell's affidavitt implicitly recognizes that
there are no procedures under Title I whereby plaintiffs "may trigger and
participate" in any review by the Office of Education of state and local

Title I programs.5

As the affidavit indica}es, the Office of Education at
best announces its receptiveness to complaints, and expresses its willingness

to look into them the next time it visits the state. Until that time the

In his concurring opinion in Rosado, supra, Justice Douglas
described at 397 U.S. 425 the impotence of private individuals
obtaining review under the analagous provisions of the Social
Security Act:

"The fact that the Department of Health, Education, and
Welfare is studying the relationship between the contested
provision of the New York statute and the relevant section
of the Social Security Act is irrelevant to the judicial
problem. Once a State's AFDC plan is initially approved
by the Secretary of Health, Education, and Welfare, federal
funds are provided the State until the Secretary finds,
after notice and opportunity for hearing to the State,
that changes to the plan or the administration of the plan
are in conflict with the federal requirements. Social Sec-
urity Act$ 404(a), 49 Stat. 628, as amended, 42 U.S.C. ) 604
(a) (1964 ed., Supp. IV.)

The statutory provisions for review by HEW of state AFDC
plans do not permit private individuals, namely present or potential
welfare recipients, to initiate or participate in these com-
pliance hearings. Thus, there is no sense in which these ;
individuals can be held to have failed to exhaust their ' ;
administrative remedies by the fact that there has been
no HEW determination on the compliance of a state statute
with the federal requirements. . . .HEW has been extremely
relectant to apply the drastic sanction of cutting off
federal funds to States which are not cumplying with fed-
eral law. Instead, HEW usually settles its differences
with the offending States through informal negotiations.
See. Note, Federal Judicial REview of State Welfare
Practices, 67 Col. L. Rev. 84, 91-92 (1967).

Whether HEW could provide a mechanism by which welfare recipients
could theoretically get relief is immaterial. It has not done
so, which means there is no basis for the refusal of federal
courts to adjudicate the merits of these claims. Their refusal
to act merely forces plaintiffs into the state courts which
certainly are no more competent to decide the federal question i
than are the federal courts."
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status quo remains and the aggrieved party has absolutely no guarantee that
his Title I complaint will be‘reviewed.6 As the complaint and Mrs. Overberg's
affidavit indicate, numerous complaints have been made to no avail. If re-
view is deferred now, the plaintiffs will be without a remedy. Thus under
these circumstances, where it is alleged that plaintiffs rights continue to

be violated, it is clear that delayed judicial enforcement is unwarranted.

See, e.g. Rosado v. Wyman, supra, Lewis v. Martin, 397 U.S. 902 (1970);

King v. Smith, 392 U.S. 309 (1968); Bossier Parish School Board v. Lemon,

370 F. 2d 847 (5th Cir. 1967); cert. denied 388 U.S. 911 (1967); Shenheard v.

Godwin, 290 F. Supp. 869 (DC Va. 1968); Gautreaux v. Chicago Housing Authority,

265 F. Supp. 582 (DC Ill. 1967).
Finally, with respect to standing, the defendants contend that certain
relief requested by the complaint is inappropriate making the complaint dis-~

missable. The basic objection concerns the request for an injunction compel~
i

Indeed, HEW has itself recognized both the effect of Rosado,
and the ineffectiveness of its own administrative process.

"Rosado, of course, makes it clear that it would be improper
to require appellees to wait upon conclusion of the federal
state negotiations for resolution of the conformity issue
they have raised. 1Ibid. As this Court intimated, the
practical consequences of the Secretary's initiating action
to cut off funds are so extreme that even the threat of such
an action cannot be made lightly; he believes such pressures
are not to be exerted except as a last resort. In view

of the negotiations which must precede them, and the delays
made inevitable by the multitude of state plan amendments
and administrative matters which must be considered each
year, speedy resolution of such issues within the federal
administrative process is not to be expected." HEW Brief
Amicus Curiae in Wyman v. Rothstein, 398 U.S. 275 (1970)
page 12, n. 8.
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ling the federal defendants to withhold future Title I funds for Prc;vidence
if state and local defendants do not comply with the applicable iaws, regu-
lations and guidelines. Plaintiffs agree such a remedy would be drastic and
hopefully not required. But,under any circumstance the relief request:éd is

not relevant to the present motions. It is clear that under the Federal Rules

of Civil Procedure:

A prayer for relief constitutes no part of the
pleddér's..cause of action; a pleading should not
be dismissed for legal insufficiency unless it
appears to a certainty that the claimant is en-
titled to no relief, legal and/or equitable, under
any state of facts which could be proven in
support of the claim, irrespective of the prayer
_for relief. 6.Moore's Federal Practice, Section
54, 60 p. 1208 (1968).

See, also, Norwalk Core v. Norwalk Redevelopment Agency, 395 F. 2d. 920, 925

(2d Cir. 1968), Schoonover v. Schoonover, 172 F. 2d. 526. 530 (10th Cir. 1949\.

II. JURISDICTION

A. The Court Has Jurisdiction QOver Both rederal and State Defendants

Under the ''Federal Question' Jurisdictional statute, 28 U.S.C. Section 1331(a).

28 U.S.C. Section 1331(a) reads as ‘.ollows:

"The district courts shall have original jurisdic-
tion of all civil actions wherein the matter in con-
troversy exceeds the sum »>r value of $10,000, ‘
exclusive of interest an¢. costs, and arises under
the Constitution, laws, or treaties of the United
States."

1) The Matter in Controversy For Each Plaintiff Ekceeds the Sum

Or Value of Ten Thousand ($10,000.C0) Dollars.

Plaintiffs have alleged that the amount in controversy exceeds $10,000
exclusive of interests and costs a3 required by 28 U.S.C.% 1331(a). Plain-
tiffs submit that the "right to an education" secured to each plaintiff by

Title I is such a precious and impcrtant right as to confer jurisdiction. This
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might be less than $10,000, the lost educational opportunities resultiné

contention has been accepted by Judge Gignoux in Colpitts v, Richardson, supra:

While direct monetary loss to each plaintiff from misuse of Title I funds

from the unlawful expenditure of Title I funds, and the impact of that loss

on a recipient's personality and life prospects, should be valued at greatly
in excess of $10,000. A national survey of earnings as they relate to
educational levels found that high school graduates earned more than $30,000
above the earnings of non-graduates over thier working life. Sexton, Education
and Income, 13-15(12l%). The difference between non-college and college grad-
uates must be even greater. Title I is inici:”’~4 to meet the special education-
al needs of low income children and thereby to improve their performance in
school and their prospects of attaining higher education. Title I, educational
attainment, and life prospects are thus connected in such a way that diversion
of Title i funds may indirectly cause more than $10,000 in damages for each
plaintiff. Moreover, the right to an education is itself a precious indiv-
idual right of incalculable value to the spiritual life of the individual,
without which, delinquency, criminal behavior and other wastes of lives may
result. These facts were recognized by President Johnson in his message to

the Senate Committee considering Title I, See. Senate Report No. 146, 1965

U. 5. Code Cong. & Admin. News. 1488-1449 (89th Cong. 1lst Sess.)

Although concededly the total investment of Title I funds per pupil |
over a 12 year period of schooling is far below, $10,000, the amount in |
Controversy for purposes of 28 U.S.C. 1331 is far greater. Bec;use plain-
tiffs are seeking injunctive relief instead of damages, the amount in con-
troversy is the value of the right to be protected or the extent of the

injury to be prevented. See. e.g. Pennsylvania R. Co. v. City of Girard,

210 F. 2d 437 (6th Cir. 1954); 1 Barron & Holtzoff, Federal Practice and
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Procedure (Wright ed. Sec. 24 n. 54) The jurisdictional amount require-~
ment is intended to give the United States District Courts jurisdiction
in all "substantial controversies" where other elements of federal juris-
diction are present. S. Rep. No. 1830, 85th Cong. 2d Sess. (1958); 1958
U.S., Code & Cong. Adm. News, pp. 3099, 3101.

As Congress has expressly recognized that the right iniéuestion here
is the right to adequate education. 20 U.S.C. Sec. 24la. For this reaéon,
the Court should follow the lead of Judge Gignoux and numerous other courts

that have approached jurisdictional amount quite flexibly when education

has been involved. OQOestereich v. Selective Service System, 393 U.s. 233

(1968) ; Marquez v. Hardin, 2 CCH Poverty Law Reporter, 11,304 (DC Cal. 1969)

(School lunches); Walsh v. Local Board No. 10, 305 F. Supp. 1274;(DC NY 1967)

(Judicial notice of pecuniary rewards of education); Armendaris v. Hershey,

295 F. Supp. 1351 appeal dismissed, 413 F.2d 1006 (5th Cir. 1969); Connelly

v. Univ. of Vermont;gand State Agricultural College, 244 F. Supp. 156, 159
(DC Vt. 1965)7 Applying these principles defendants have failed to dem-

onstrate to a legal certainty that the claim is really for less than the

jurisdictional amount. See, e.g. St. Paul Mercury Indemnity Co. v. Red
Cab Co., 303 U.S. 283, 288 (1938)

(2) The Claims Are Common and Undivided, and Therefore Aggregation is

Possible.

"The settled rule is that when two or more plaintiffs
having separate and distinct demands unite in a single

Because the viability of a state court claim against federal
officials is questionable, inablility by plaintiffs to dem-
onstrate jurisdictional amount or avail themselves of other
jurisdictional sections, may raise serious questions concerning
the constitutionality of 28 U.S.C.§ 1331 (a). See Murray v.
Vaughn, 300 F.Supp. 688, 695 (DC R.I. 1969).

93




suit, it is essential that the demand of each be
of the requisite jurisdictional amount; but when
several plaintiffs unite to enforce a single title
or right in which they have a common and undivided
interest, it is enough if their interests collect-
ively equal the jurisidctional amoung.'" Pinel v.
Pinel, 240 U.S. 594, 596 (1916). See also Snyder
v. Harris, 394 U.S. 332 (1969).

In Berman v, Narragansett Racing Association, Inc., 414 F. 2d 311

(1st Cir. 1969), a group of horseowners brought a class action to force
race tracks to distribute a larger share of the purse money to the owners.
The suit depended on a certain alleged contract right which the owners'

collectively enjoyed against the track. If the owners were successful, the

track's only obligation would be to pay a certain fund over to the owners

as_a groupj the track had no obligation to make any distribution to indiv-
idual owners. Thus, even though eventually each owner would receive a
definite share of the money (apparently the owners would make the distribution
among themselves), the owner's rights against the track were deemed by the

Court to be common and undivided:
". . .these claims constitute in their totality an
integrated right against the defendant. . .No con-
tractual rights are created between the defendants

b and individual purse-winners, and plaintiffs make
no specific claims for individual payment. . . Dem~- ]
onstrably, the instant case is not a collection of i
individual lawsuits brought solely for the conven- :
ience of the claimants. . ."Berman supra, at 315-316.

Applying the above analysis to the facts of the present case, it is i

clear that educationally deprived children have a common and undivided interest

in the lawful expenditure of Title I funds generaily. Plaintiffs are not
making individuval claims and simply joining them together for their own con-
venience. Dividing the total number of dollars received under Title I by

the numbér of educationally deprived students is an artificial and unrealistic

way of looking at each student's interest in the program. Each plaintiff is

e a1t A 8 By o TR e e, €8N o s
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not demanding 1/20th of a Title I teacher, or 1/2 of a textbook, or 1/50th
of an educational film.8 Each plaintiff is demanding the supplemental
educational services to which he is entitled, and this means a fully sal-
aried teacher and the whole array of educational equipment and supplies
nexessary to provide such services. Thus each educationally deprived child
has a common and undivided interest in the total Title I grant to his school
unit; and since Providence has received approximately 1,5 million dollars
for each of the 5 years of the operation of Title I (see plaintiffs' Com-
plaint, - 19) the total amount in controversy is greatly in excess of $10,000.

B. 28 U.S.C. Sections 1343(3) and 1343(4) Provide Additional Inde-

pendent Bases For Jurisdiction Over the State and Local Defendants.

Title 28 United States Code, Section 1343 provides:

"The district courts shall have original jurisdic-
tion of any civil action authorized by law to be
commenced by any person:

* % %

(3) To redress the deprivation, under color of any
State Law. . .of any right, privilege or immunity
secured by. . .any Act of Congress providing for
equal rights of citizens. . .}

(4) To., . .secure equitable or other relief under
an Act of Congress providing for the protection of
civil rights.

. !
In this sense, aggregation in thé present case is even more
justifiable than in Berman, supra, for in Berman, the fund
would eventually be broken down into dollars and cents for
each individual owner:" The interests of the plaintiffs,
vis a vis the matter in controversy, are 'common and un-
divided' an the fact that their interests are separable
among themselves is immaterial." 1Id, at 316.




42 U.S5.C. Section 1983 provides:

: ' "Every person who, under color of any statute,
: ordinance, regulation, custom, or usgage of any
g State or Territory, subjects, or causes to be
! subjected, any citizen of the United States or
other person within the jurisdiction thereof to
the deprivation of any rights, privileges, or

J/ immunities secured by the Constitution and laws,
v : suit in equity, or other proper proceeding for
redress.

This suit seeks to redress rights secured by Title I of the Elementary
and Secondary Education Act of 1965 and th; Civil Rights Act, 42 U.S.C. 6 1983,
The instant suit clearly falls within 42 U.S.C. §1983 as it alleges action by
the state and local defendants under color of state law9 to deprive plaintiffs

of rights and privileges guaranteed by Title I. See. e.g. Peacock v. City

of Greenwood, 384 U.S. 808 (1964). Bomar v. Keyes, 162 F. 2d 136, 139 (2nd

Cir. 1947), Subsection 1343(4) quite literally provides federal jurisdiction
for any suit, as here seeking equitable relief under the Civil Rights Act, 42
U.S.C. Sec. 1983. Jﬁrisdiction also exists under subsection 1343(3) since
both Title I and Sewtion 1983 are '"Acts of Congress providing for equal rights
of citizens" within the meaning of 1343(3).
Section 1343(4) provides that the district courts shall have original
jurisdiction of any civil action 'to secure equitable or other relief urder
any Act of Congress providing for the protection of civil rights" 42 U.s.c.$ 1983

is commonly referred to as the Civil Rights Act with the clear purpose of

protecting civil rights. See, e.g. Damico v. California, 389 U.S. 416 (1967);

Plaintiffs cannot understand how the city defendants can claim
they have not acted under color of state law. Both city and
state defendants,occupy official statutory positions. See, e.g.
General Laws of R.I. 16-1-2, 16-2-11 and 16-2-25, In addition
it is clear that all city and state defendants have acted in
concert to meet the ''state action" test of United States V.
Price, 383 U.S. 787, 794 (1966).
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McNeese v. Board of Education, 373 U.S. 868 (1963); Consequently any cause

of action under Section 1983 is "under' an "Act of Congress providing for
the protection of civil rights and Section 1343 (4) quite literally provides

federal jurisdiction, in the instant case. See, e.g. Hall v. Garson,430 F.

2d 569, 579, 580, (5th Cir. 1969); York v. Story, 324 F. 2d 450 (9th Cir.

1963) cert. denied 376 U.S. 939 (1964). Worrell v. Sterrett, 2 CCH Pov. L.

Rep. Para. 10,474 (D.C. Ind, 10/4/69).
Subsection (3) of 28 U.S.C. Sec. 1343 is an additional independent

basis for jurisdiction, granting the district courts original jurisdiction

of any civil action to redress the deprivation under color of state law of any

right secured by "any Act of Congress providing for the equal rights of

citizens." The instant suit alleges that the State and local defendants have

acted under color of state law to deprive plaintiffs of rights secured by

two acts of Congfess providing. for the equal rights of citizens: Title I and

42 UcScCl Sec. 1983-

It is clear that Title I is an equal rights statute. From the beginning,

the primary function of Title I was to determine that no child should be denied

equal educational opportunity because of poverty:

TITLE I - GRANTS TO LOCAL PUBLIC SCHOOL DISTRICTS TO BROADEN AND
STRENGTHEN ELEMENTARY AND SECONDARY SCHOOL PROGRAMS

The need:

It has been apparent for some time that there is
a close relationship between conditions of poverty
and lack of educational development and poor
academic performance. The 10 States with lowest
per capita personal income in 1963 had selective
service rejection rates for the mental tests well
above the average for the 50 states for that year.
‘The rate for these states ranged from 25 to 48.3
percent as compared to the national average of
21.6 percent. At the other extreme, school dis-
tricts with the highest percentages of pupils qual-
ifying for science awards, national scholarships,
and college entrance tend to be found in high-
income areas. Dropout rates follow an inverse
ratio with income levels.
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Testimony presented to the committee illustrated
sharply and starkly that the canditions of poverty
or economic deprivation produce an environment which
in too many cases precludes children from taking
full advantage of the educational facilities pro-
vided. They have been conditioned by their home
environment or lack thereof, so that they are not
adaptable to ordinary educational programs., Envir-
onmental conditions and inadequate educational pro-
grams rather than lack of basic mental aptitude
carry the major responsibility for the later fail~-
ure of these children to perform adequately in the
school system.

The federal eoncern with poverty as a mational
problem is evidenced in recent major legislation
passed by the Congress. Title I can be consid-
ered as another very potent instrument to be used
in the eradication of poverty and its effects.
Under Title I of this legislation the schools will
become a vital factor in breaking the poverty cycle
by providing full educational opportunity to every
child regardless of economic background"
Senate Report (Labor and Public Welfare Committee)
No. 146, April 6, 1965, U.S. Code Cong. & Adm.
N ‘* New, 1446, 1449-1450 (89th Cong. 1lst Sess.)
(Emphasis added).

20 U.S.C. Section 24la makes it clear that the equal rights purposes
described above are the continuing functions of Title I. Thus, since Title I
is a law providing for equal rights, and this suit is one to redress the
deprivation under color of state law of rights secured by that act, 28 U.S.C.
Sec. 1343(3), provides a basis of jurisdiction. |

In addition, it is clear that 42 U.S.C. Section 1983, the Civil Rights
Act is an "Act of Congress providing for equal rights o;f citizens". Section
1983, while creating no substantive rights itself, pro'vides a federal cause
of action where state officials act to deprive any person of rights secured
by the Constitution or laws of the United States, including rights under
federal statutes like Title I. Gomez v, Florida Employment Service, supra.

The reason for creating this federal cause of action "was to provide a remedy
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in the federal courts supplementary to any remedy any state court might have."

McNeese v. Board of Education, supra at 672. Thus, Section 1983 is a law

providing for equal rights by assuring that the federal rights of citizens
will be equally respected on a nationwide basis, through equal enforcement

powers in the state federal courts.10 See Georgia v. Rachel, 384 U.5. 780,

792 (1966) (1983 is a law that "confer({s] equal rights.").

C. The Court Has Jurisdiction With Respect to Federal Defendants

Under the "Mandamus" Statute, 28 U.S.C. §1361.

28 U.S.C. O 1361 provides:

"The district courts shall have original jurisdic—
tion of any action in the nature of mandamus to
‘compel an officer or employee of the United States
or any agency thereof to perform a duty owed to
the plaintiff."

Defendant Richardson is Secretary of HEW. Under 42 U.S.C.5 3501, he
has overall responsibility for the activities of HEW and his subordinates in
the Department, and under U.S.C. 52, he is responsible for the supervision
of the United States 0ffice of Education. (hereafter USOE), Pursuant to this
responsibility the Secretary has frowm time to time promulgated, and has

responsibility for enforcing, regulation governing the adminis tration of Title

I funds, see 45 C.F.R. 116.

10 The language of Section 1983 and Section 1343(3) 1s generally

parallel. The only apparent distinction being that while

1983 creates the cause of action for deprivation of any fed—
eral statutory right, 1343(3) creates jurisdiction where the
statutory right is one secured by an Act ''providing for equal
rights". The history of these provisions reveals that Section
1983 is indeed an act providing for equal rights and the ling-
uistic discrepancy was in no way intended to depriwve litigants
of a federal forum for causes under Section 1983.

See Note, Federal Judicial Review of State Welfare Practices
67 Columbia Law Review, 84(1967)
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Defendant Bell is Commissioner of USCUE and, under 20 U.S.C. § 2, he has
general authority over the activities of USOE. Under 20 U.5.C. § 24la et seq.,
he has responsibility for paying Title I funds to State educational agencies,
and for epforcing the gpplicable laws, regulation, guidelines, etc.

Defendant Fairley is acting Director of the Division of Compensatory
Education, USOE and, in conjunction with defendant Bell, has direct responsib-
ility for allocating Title I funds to State educational agencies and enforcing
the abp;icable laws, régulat:ion, guidelines, etc.

The federal defenvdan‘t.:s_:'have:f falled to take adequate steps to seek com-

. N
pliance with Title I by local Providence officials.ll'

Plaintiffs ask the court to grant an injunction providing that the
United States Office of Education cut off Title I funds to Providence in the
future if local officials fail to bring Providence's Title I Program into
conformance with the law; or such other relief the court deems appropriate,
i.e. Providing federal defendants conduct audits, follow-ups, check-offs
and other monitoring procedures to ensure compliance, |

The Uniteq States Comissioner of Education has a mandatory duty to cut
off Title I funds if the state or local educational agencies fail to comply
and a mandatory duty to monitox local programs. Although there is no express
requirement in the statute that the federal governmment monitor local programs,
the duty is clearly implied. 28 U.S.C. 241; provides that:

""Whenever the Commissioner, after reasonable notice
and opportunity for hearing to any State education-
al agency, finds that there has been failure to com-

ply substantially with any assurance set forth in
the application of that State approved under section

11

Mrs. Overberg's affidavit clearly demonstrates that the fed-
eral defendants have failed to take any action to correct
abuses in Providenc'es Title I Program.
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241e(c), 241£(b), or 241H-1(b) of this title, The
: Commissioner shall notify the agency that further
, payments will not be made to the State under this
o subchapter (or, in his discretion, that the State
: educational agency shall not make further payments
! " under this subchapter to specified local education-
al agencies affected by the failure). . ." (empha-
sis added).

If the Commissioner has a mandatory duty to cut off Title I funds
"whenever [he] finds. . .a failure to comply, "is it not clear that the Com-
missioner must take reasonable steps to enable him to determine whether

there is compliance? If, for example, the Commissioner simply did nothing

to determine whether there was compliance (an accurate description of the
situation in Providence prior to this litigation),he would never be required
by the statute to cut off the funds since, under its literal terms, he would
never "find" non~compliance. Obviously, however, such a literal construction
would "emasculate the meaning of the [cut off provision] to the extent that
it is rendered an absurdity, a nonentity, a futile exercise of the legisla-

tive will." Cassibry, J., dissenting in Lampton v. Bonin, 304 F. Supp. 1384,

1389 (E.D. La. 1969). The monitoring procedures are so basic to the per-
formance of the Secretary's and the Commissioner's statutory duty that they
cannont be fairly heard to say that the Court would be interfering with
their discretion. See, in this connection, 45 C.F.R. %3116.31(1?), (®), (h),
and 116.48(a), (b). There is no discretion to avoid enforcement of the law
and to allow the abuses gompiained of to continue.

Section 1361 grants jurisdiction to this Court to compel defendants to

exercise their discretion, see, e.g. Guffanti v. Hershey, 296 F. Supp. 553 -

(D.C.N.Y. 1969); Hill v. United States Board of Parole, 257 F. Supp. 129

i
i
'
A
;
5
t
i
i
:
i
i
i
s
i
3
3
i
i
G

(D.D. Pa. 1966) and even to compel ministerial acts when required, see, e.g.

Ragoni v. United States, 424 F, 2d 261 (3rd Cir., 1970); Swith v. McNamara,

395 F. 2d 896 (10th 1968); Ashe v. McNamara, 355 F. 2d 277 (1st Cir. 1965);

188 401 |

) 8

L et b A e o eintr ALt




Walker v. Blackwell, 360 F. 2d 66 (5th Circ., 1966);

F. Supp. 688 (D.C.R.I., 1969).

children participated in the National School Lunch Program.

the Mandamus and Venue Act of 1962 and "Non Statutory" Judicial Review of
Federal Administrative Action, 81 Harv. L. Rev. 308, 351-353 (1967).

in Hill v. United States Board of Parole, supra the Court said at 130:

The purpose of 28 U.S.C. $1361 is to compel a
Government official or agency to perform a duty
or to make a decision. Here the decision has
been made. The statute was aimed at compelling
an official or agency to act where the official
or agency has failed to make any decision in a
matter involving the exercise of discretion, but
only to order that a decision be made with no
control over the substance of the decision. 1962
U.5. Code Cong. & Ad. News p. 27873 See Schillinger
v. U.S.. Dept. of Justice et al., 259 F. Supp. 29
(M.D. Pa. Decided April 15, 1966).

In Marquez v. Hardin, 2 CCH Poverty Law Reporter 11, 304 (D.C. Cal.

9/5/69), a case analagous to the present suit, Judge Peckham found jurisdic-—
"tion under Section 1361 where plaintifis sued to require the Secretary of

Agriculture to perform his statutory duty to ensure that  all needy school

at page 4 of his opinion, states,

"Looking at the statute, it is fair to say that if
the Secretary of Agriculture learns that federal
funds are being applied in a manner substantially
different from the congressional mandate, it is his
duty to in some way remedy the situation. The
statute says that the free or reduced price lunches
"shall" be served to needy children and that the
local agencies shall keep records’ as may be nec-
essary to enable the Secretary to determine whether
the provisions of this chapter are being complied
with," 42 U.S.C. 1758, (1760)a. If the local ag-
encies fulfill their obligation to determine who is
needy, then the Secretary need do nothing., If it is
brought to his attention that the States are misapplying
the funds he should take steps to insure that either
the funds afe applied correctly or terminated."

- 4¢9 109

Murray v. Vaughn, 300

See also Byse and Flocca, Section 1361 of

Judge Peckham,




: In Colpitts wv. Richardson, supra, Judge Gignoux, similarly discussed

> the statutory duties upon state and federal Title I officials to exercise
their discretion to ensure Title I criteria are being met. Although it was
’ E not necessary to reach the question of whether § 1361 mandamus jurisdiction
was conferred, the Court in Colpitts said:

"Defendants say that the manner in which the

obligation is to be exercised is discretionary.

But at the least plaintiffs are entitled to show

that the state and federal defendants have not

even attempted to exercise any discretionary

authority they have, and to that extent have not

complied with a specific statutory obligation."

Colpitts Bench decision, page 6, Appendix B.

Thus, it is clear that { 1361 mandamus jurisdiction is not limited dir-
ectly to mandatory functions and jurisdiction will lie here where it has been
alleged that discretion in no way has been exercised.

I1I. THE FEDERAL AND LOCAL DEFENDANTS MOTION FOR SUMMARY JUDGMENT MUST BE
DENIED.

A. Because Defendants Have Denied Relevant Discovery to Plaint:iffsA,

They Lack Standing To Move For Summary Judgment.

The federal and local defendants have moved for summary judgment

relying solely upon the affidavit of defendant Bell in support tﬁereof. Yet,
despite a great disparity in access to proof they have refused to provide
plaintif fs with relevant and timely requests for discovery. The federal de-
fendants have refused to answer relevant interrogatories, pending determination
of these motions. The local defendants have refused timely and relevant re-
quests for production of ciocuments. Plaintiffs are entitled to many of these
documents as parents and interested citizens. See, e.g. 20 U.S.C. 24le(a)(8).
45 C.F.R. 116, 18f3 45 C.F.R. 116.34d, Program Guide 54. Defendants' denial

of information to plaintiffs has been continual and one of the bases for this
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f complaint. For this reason the federal and local defendants are in no pos-—

ition to move for summary judgment., As the Court said in Bane v. Spencer,

393 F. 2d 108(1lst Cir. 1968) at 109:
| ' ". . .it should be fundamental that a defendant
who has failed to answer relevant and timely
. interrogatories is at least normmally in no posi-
/ tion to obtain summary judgment. See Toebelman
/ v. Missouri & Kansas Pipe Line Co., 3rd Circ.
' 1942, 130 F. 2d 1016, 1022."

The above principles are especially applicable here because the dis-

covery requested was relevant to the pending motions. See, Bane, supra.
In addition refusal of discovery plus the great disparity of access to proof

must be considered. As the Court said in Curto's, Inc. v. Krich - New

%
{
\ Jersey, Inc. 193 F. Supp. 235 (D.C.N.J. 1961) at 238:

“"Another factor properly to be considered by a
Court in deciding a motion for summary judgment
is whether or not the party opposing the motion
has had access to the proof. Moore's Federal
Practice Vol. VI, para. 56.15. In this action,
where the proof (if there be any) will be pecul-
iarly within the knowledge or control of the
defendants, plaintiff should be granted the .op-
portunity of proceeding with its discovery in
accordance with the appropriate rules.”

B. Defendants Have Not Met Their Burden To Show The Absence Of

Genuine Issue of Material Fact.

As the moving parties, defendants have the burden of showing the
absence of a genuine issue as to any material fact, and for these purposes
the affidavit submitted must be viewed in the light most favorable to plain-

tiffs. See, e.g. Adickes v. S. H. Kress and Company, 398 U. §. 144, 151 (1970);

Uni ted States v. Diebold, 369 U.S. 654 (1962). Defendants have failed to meet

this burden even to the extent of attacking the substance of the complaint's

I SIS UTRARY g Yo

allegations. The complaint alleges numerous and continuing violations of

NPT R I

Title I criteria by local defendants and a continuing failure of the state and

local defendants to properly investigate, audit, evaluate and monitor these

discrepancies. The only salient facts to be gleaned from defendant Bell's

41 104 |

- . e




affidavit if any are (1) that he has concluced that the Title I program in Rhode

Island is in substantial accord with the assura.tes given by the state defendants

to conduct the program properly, (para.3); (2) progr<m review and audit of the

Providence Title I program including consideration of plain*iffs' complaint is in

progress, (para 4)12; (3) 1t is not possible for the federal defenucnts to determine

the efficacy of plaintiffs' complaint, (para. 5). The third point constitutes an

admission that the substantial allegations of Title I violations in plaintiffs'

complaint have not been denied by the only submitted affidavit. This failure

plaints have been ignored indicates a clear genuine issue of material fact.

plus substantial evidence in Mrs. Overberg's affidavit, that numerous past com-

13

Certainly, under these circumstances, the instant suit as a complex public issue

case should not be determined by summary judgment. See, e.g. Poller v. Columbia

Broadcasting System, 368 U;S. 464 (1967); Kennedy v. Silas Mason Co., 334 U.S. 249

(1948); Arena v. United States, 322 y,s, 419 (1944).

CONCLUSION

Defendants' Motions for dismissal and/or summary Judgment should be denied.

OF COUNSEL:

Mark G. Yudof

38 Kirkland Street RHODE ISLAND LEGAL SERVICES, INC.
Cambridge, Massachusetts 56 Pine Street

Respectfully submitted,

Cary J. Coen

Harold Kiause

Providence, Rhode Island

12

13

As has been previously discussed, the fact that the federal defendants !
are considering the problems raised by the complaint is irrelevant to
its reviewability. See e.g. Rosado v. Wyman, supra. {

In view of the failure of defendants to deny the allegations of the
complaint, plaintiffs were not obligated to file a counter-affidavit.
See, e.g. Adickes v. S.H. Kress and Company, supra at 160; Bane v.
Spencer, supra, Brunswick Corporation v. Vineberg, 370 F, 2d 605, 612
(5th Cir. 1967) but are well aware of the perils of such a procedure.
See 6 Moore, Federal Practice, para. 56.22[2] at 22824-25 (2d ed. 1966).
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CERTIFICATE

I, Harold E. Krause, Jr., hereby certify that on the 3rd day of February,
1971, I mailed a true copy of the foregoing Memorandum in Opposition to Def-
endants' Motions for Dismissal and Summary Judgment to Vincent Piccirilli,

Attorney for Defendants, at 514 Industrial Bank Building, Providence, Rhode

Island, Robert J. McOsker, Attorney for Defendants, at City Hall, Providence,

Rhode Island, Lincoln Almond, Attorney for Defendants, at Federal Court Build-

ing, Providence, Rhode Island, and W, Slater Allen, Jr., Attorney for Defendants,

205 Benefit Street, Providence Rhode Island.
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Harold E., Krause, Jr,
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Babbidge et. al. v. Richardson et. al., Civil Action No. 4410 (D.C.
February 16, 1971)

R. I.

On February 16, 1971 Chief JudgéADay denied the motions to dismiss.
The court held that there was jursdicition under 28 U.S.C. Sec. 1331 and

that the plaintiffs had standing cifing Fiast, Peoples, Gomez and Lee v.
Nyquist as controlling,

‘.-i'v.‘.v et -1.0 '7 ‘:u{
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TITLE 1

PARENTS OF EDUCATIONALLY DEPRIVED
MAY SUE ON TITLE I, COURT RULES

Colpitts et al v. Richardson et al, Civil Action No.
1838 (D.C. Me. October 20, 1970).

In an important decision, a federal District
court in Maine has held that parents of poor and
educationally disadvantaged children have standing
to sue to enforce Title I of the Elementary and
Secondary Education Act of 1965 [20 U.S.C. Sec.
241a et seq], and that federal courts have juris-
diction over such an action.

This class action was brought by a parent of
educationally deprived children in Calais, Maine on
behalf of her children and all other disadvantaged
children in the Calais system. Plaintiffs contend
that although Titie I was enacted by Congress
specifically to help local school districts meet the
special educationa! needs of poor children, the
Calais School Unit has used a substantial portion
of Title I funds for general school purposes which
only incidentally benefit the *‘target children”

- who are the sole beneficiaries of the Act. The
- defendants, the local, state and federal educational

officials responsible for the administration of Title
1 in Calais, have denied plaintiffs’ allegations and
also moved to dismiss the action on the grounds
that the plaintiffs lack standing and the court lacks
jurisdiction.

On October 20, 1970, at the conclusion of a
hearing, Judge Edward T. Gignoux denied the
motions to dismiss. Citing, inter alia, Flast v.
Cohen [392 U.S. 83 (1968)], Peoples v. U.S. [427
F.2d.561 (D.C. Cir. 1970)], and Gomez v. Florida
[417 F. 2d. 569 (Sth Cir. 1969)], the court held
that parents . of Title I “target” children have
standing to seek judicial enforcement of Title I
since such children are the intended beneficiaries
of the Act. [20 US.C. Sec. 241a.] The court also
agreed with plaintiffs’ contention that the “right
to an education” secured to each plaintiff by Title
I is itself such a precious and important right that

> the court could not conclude “to a legal certainty™

Reprinted from Inequality In Fducation, Number Six, November 13, 1970, page 27.

that less than $10,000 was “in controversy™ as to
each child. [St. Paul Mercury Indemnity Co. v.
Red Cab Co., 303 U.S. 283, 288 (1938).] Since
plaintiffs’ claims arose under a federal statute, the
court concluded that it had jurisdiction as against
all defendants under the “federal question™ juris-
diction statute [28 U.S.C. Sec. 1331(a).]

The Secretary of Health, Education and
Welfare (HEW), the U.S. Commissioner of Educa-
tion, and the Maine Commissioner of Education

“also pressed upon the court the contention that

even if there was standing and jurisdiction to
enforce Title 1 against the local Calais defendants,
the plaintiffs have no cause of action to enforce
Title 1 against them. But the court held that
insofar as the complaint alleged that state and
federal officials have failed to perform statutory
duties to enforce Title 1 in Calais; and that such
failure has adversely affected the rights of the
plaintiffs, the complaint stated a cause of action
against state and federal as well as against local
defendants. The court expressly reserved opinion,
hewever, 25 to what relief might be appropriate
should plaintiffs later succeed in proving the
allegations of their complaint.

Plaintiffs are represented by George S.
Johnson of Pine Tree Legal Assistance and Mark
G. Yudof and Jeffrey W. Kobrick of the Center for
Law and Education. The Secretary of HEW and
the U.S. Commissioner of Education are repre-
sented by Peter Mills, United States Attorney, and
John B. Wlodkowski, Assistant United States
Attorney. The Mainé Commissioner of Education
is represented by Charles R. Larouche, Assistant
Attorney General. Calais school officials are repre-
sented by Francis A. Brown, of Calais.
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V.

CORPARABILITY REQUIREMENTS

On October 14, 1971, H,E.W, published its long awaited comparability
regulation--45 C.F.R, § 116,26, The regulation along with its intro-
ductory comment are set out. The regulation can be severely criticized
for omitting longevity pay factors from the comparability requirement.
Thus the assignment of more experienced teachers to non-Title I schools
may be permitted at least as a matter of Title I comparability. On the
other hand many Title I advocates will find the requirément o be a
powverful tool, Note also that initial comparability reports should have
been submitted by July 1, 1971, These reports are, of course, a matter

of public record.

Regulation
§ 116,26 Comparability of services.

(a) A State educational agency shall not approve an application
of a local educational agency (other than a State agency directly
responsible for providing free public education for handicapped
children or for children in institutions for neglected or delinquent
children) for the fiscal year 1972 and subsequent fiscal years unless
that agency has filed, in accordance with instructions issued by the
State educational agency, information as set forth in paragraphs (b)
and (c) of this section upon which the State educational agency will
determine whether the services, taken as a whole, to be provided with
State and local funds in each of the school attendance areas to be
served by a project under title I of the Act are at least comparable
to the services being provided in the school attendance areas of the
applicant's school district which are not to be served by a project
under said title I. For the purpose of this section, State and local
funds include those funds used in determinations of fiscal effort in
accordance with § 116,45,

(b) The State educational agency shall require each local educa-
tional agency, except as provided under paragraph (d) of this section,
to submit data, based on services provided from State and local expendi-
tures for subparagraphs (2) through (7) of this paragraph, for each
public school to be served by a project under title I of the Act and,
onn a combined basis, for all other public schools in the district
serving children in corresponding grade level, which schools are not
served by projects under that title. Such data shall show (1) the
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average daily membership, (2) the average number of assigned certified
classroom teachers, (3) the average number of assigned certified
instructional staff other than teachers, (4) the average number of
assigned noncertified .instructional staff, (5) the amount expended for
instructional salaries, (6) the amount of such salaries expended for
longevity pay, and (7) the amounts expended for other instructional
costs, such as the costs of textbooks, library resources, and other
ingtructional materials, as defined in 8 117.1 (i) of this chapter;
and such other information as the State educational agency may require
and utiiize for the purpose of determining comparability of services
under this gsection, The data so provided shall be data for the second
fiscal year preceding the fiscal year in which the project applied for
under said title I is to be carried out unless a local educational agency

* finds that it has more recent adequate data from the immediately pre-

ceding fiscal year which would be more suitable for the purpose of deter-
mining comparability under this section,

(c) The data submitted by the local educational agency based on
services provided with State and local expenditures, shall, in addition
to the information required under paragraph (b) of this section, show
for each public school serving children who are to participate in
projects under title I of the Act and for the average of all public
schookls in the school district serving corresponding grade levels but
not serving children under title I of the Act, on the basis of pupils
in average daily membership; ,

(1) The average number of pupils per assigned certified class-
roon teacher;

(2) The average number of pupils per assigned certified instructional
staff member (other than teachers);

(3) The average number of pupils per assigned noncertified instruc-
tional staff member;

(4) The amounts expended per pupil for instructional salaries
(other than longevity pay); and,

{5) The amounts expended per pupil for other instructional costs,
such as the costs of textbooks, library resources, and other instruc-
tional materials.

The services provided at a school where children will be served under
said title I are deemed to be comparable for the purposes of this section
if the ratios for that school determined in accordance with subpara-
graphs (1), (2), and (3) of this paragraph do not exceed 105 percent of
the corresponding ratios for the said other schools in the district, and
if the ratios for that school determined in accordance with subpara-
graphs (4) and (5) of this paragraph are at least 95 percent of the cor-
responding ratios for said other schools, State educational agencies
may, subject to the approval of the Commissioner, propose and establish
criteria, in addition to those specified in this section, which must be

met by local educational agencies.
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(d) The State educational agency shall not approve project
applications under title I of the Act for fiscal year 1972 unless the
applicant local educational agency has submitted the data required by
paragraphs (b) and (c) of this section. Such data must be submitted
to the State educational agency no later than July 1, 1971, and July 1
of each year thereafter, In the case of local educational agencies
the data for which indicate a failure to meet the standards for compara-
bility described in this section, such applications must indicate how
such comparability will be achieved by the beginning of fiscal year
1973. Applications for fiscal year 1973 and succeeding fiscal years
shall not be approved unless the State educational agency (1) finds,
on the basis of the data submitted, that the local educational agency
has acieved comparability (as described in this section) and has filed

. a satisfactory assurance that such comparability will be maintained, or,

(2) in the case of a local educational agency the data for which indicate
a failure to meet such standards of comparability, receives from that
local educat:ional agency information with respect to projected budgets,
staff assignments, and other pertinent matters showing that comparability
will be maintained during the period for which Such application is
submitted. Notwithstanding the foregoing provisions no action shall

be required of any local educational agency concerning the achievement

of comparability with respect to subparagraphs (2) and (3) of paragraph
(c) of this section if less than the equivalent of a full time staff
member would be required to achieve such comparability.

(e) An agency which has an allocation of less than $50,000 for
the fiscal year under parts A,B, and C of title I of the Act, and
which is operating schools where children are not to be served under
that title shall file a satisfactory assurance that it will use its
State and local funds to provide services in its schools serving children
who are to participate in projects under that title, which services
are comparable to the services sgo provided in these schools serving
children in corresponding grade levels which are not to be served by a
project under that title. Such an agency shall also file the data
required by paragraph (b) (1), (2), (3), and (4) of this section and the
data required by paragraph (c¢) (1), (2) and (3) of this section.

(f) The requirements of this section are not applicable to a local
educational agency which is operating only one school serving children
at the grade levels at which services under said title I are to be pro-
vided or which has designated the whole of the school district as a
project area in accordance with § 116.17(d).

(20 U.S.C.241le(a)(3)) -
/FR Doc. 71-14841 Filed 10-13-71;8:45 am/ -




Comment
(by Office of Educaticn)

4. Comparability. The comments received on § 116.26 reflected a
variety of concerns, Objections were raised to the failure to require
the inclusion of expenditures for salary payments based on length of
gervice (longevity) in computing the comparability of expenditures per
pupll for instructional personnel in title I and nontitle I schools.
In that respect the proposed priovision was said to be discriminatory
and an unconstitutional denial of equal eduwational opportunity. On
the other hand, some school officials expresssed concern that even with
the exclusion of longewvity pay they might not be able to redeploy their
staffs sufficiently to overcome.differences in costs per pupil due to

.differences in the training of tiie personnel. Many of these officials

and other commenters stated that in their opinion the pupil-staff
ratios are adequate indicators of the comparability of services and
reques ted that the instructional expenditures per pupil set forth in
the proposed rule be eliminated. Still other commenters asked that the
pupil-staff ratios be tempered or eliminated altogether and that com-
parability be determined primarily or solely on the basis of instruc-
tional c¢osts per pupil as get forth in the proposed rule.

The exclusion of salary increments based on length of service as pro-
vided in the rule is derived from the legislative history of the compara-
bility provision which, while definite on the Senate side (116 Congres-
sional Record S4361, (daily edition March 27, 1970)) is ambiguous on
the House side (116 Congressional Record H2691-93 (daily edition
April 7, 1970)). 1In any event the treatment of this very difficult
problem in the proposed rule is not to be taken as reflective of an
educational judgment that longevity pay 1s a factor unrelated to the
quality of a teacher's services. While the rule, as proposed, does

not require State educational agencies to include longevity pay in ~

determining comparability of per-pupil instructional expenditures, it
should be noted that State agencies are permitted to include such pay
in addtional criteria which they may establish as provided in the 1last
sentence of 8 116.26(c) of the rule, Furthermore, the fact that a
school district meets the comparability requirements established by
this rule would not excuse the district from its responsibility to
observe other statutory and constitutional provisions prohibiting
discrimination based on impermissible classifications,

After consideration of all of the above comments, it was determined
that no changes need be made in the rule with respect to the indicators
of the comparability of a title I school with the average on nontitle I
schools. A charnge was made, however, in paragraph (d) so that action is
not required to reduce the ratios of pupils to professional staff other
than teachers or of pupils to nonprofessional instructional staff when
the addition of less than the equivalent of a full-time staff member
would be required to achieve comparability.
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. DEPARTMENT OF HEALTH. EDUCATION, AND WELFARE

OFFICE OF EDUCATION
WASHINGTON. D.C. 20202

SEP181970

Qur Reference: ESEA Title I
o DCE/OD

MEMORANDUM TO CHIEF STATE SCHOOL OFFICERS

Subject: Advisory Statement on Development of Policy on Comparability

' Pr1or to the passage of P.L. 91-230 (the 1970 amendments to the

Elementary and Secondary Education Act), Program Guide #57 was issued
to clarify the requirements for ach1evmg comparability. It is the

~purpose of this memorandum, which will supersede Program Guide #57

fo]]omng promu]gatwn of forthcoming regulations, to inform you of

the revisions in the comparability policy, pursuant to Section 109
of P.L. 91-230.

‘Briefly, P.L. 91-230 and this policy statement diffei' from provisions

of Program Guide #57 in the following ways:

1. Section 109 of P.L. 91-230 requires a report on
\ comparability on or before July 1, 1971. This
' policy statement recommends that Tlocal educational
agencies submit their report to their State
" educational agency by May 1, 1971, in order that
such data may be considered in reviewing project
applications. Starting with applications for
programs to be carried out during the 1971-72
school year, local educational agencies whose
reports indicate a lack of comparability shail
project staff assignments and budgets as they
relate to the comparability criteria described below.

2. Section 109 of P.L. 91-230 provides that funds may
not be withheld from a Tocal educational agency for

“non-compliance with the comparability clause until
after July 1, 1972.
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Page 2 - Chief State School Officers
| 3. Section 109 of P.L. 91-230 provides that services,

u taken as a whole, for each project area in a district

| must be at least comparable to services being provided
in areas of that district which are not receiving Title I

/ funds. Consequently, this policy statement does not

provide the option given States in Program Guide #57 on
reporting either all instructional expenses (Criterion B)
or expenses for instructional salaries only (Criterion ).

4. This policy statement includes a special provision not
contained in Program Guide #57. Pay for longevity (years
of teaching) is not considered a factor in determining
comparabi Tity. S

: 5. . This policy statement contains a special provision whereby
' a State educational agency may choose not to require the

reporting of instructional expenditures from districts

‘ : receiving small Title I allotments. Districts with only

. o one school serving the same grade span {e.g., primary,

| intermediate, secondary), are not required to submit any

' ‘ data. o - '

6. This policy statement recommends the following timetable:

v January 1, 1971 Deadline for State educational agency
- to submit for approval by the

Commissioner any comparability
criteria it deems appropriate beyond
those minimum criteria described in
this policy statement. For sub-
sequent years, additions or amend-
ments to State-developed criteria
may be submitted for approval at any
time but may not be implemented
-unless approved.

May 1, 1971 Recommended deadline for local

' educational agency to submit to the
State educational agency data on
comparability for the 1969-70 school
year. If such data does not demonstrate
comparability for the period reported,
the 1ocal educational agency shall
submit, in addition, a plan indicating
how comparability will be achieved no
later than June 30, 1972.
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Page 3 - Chief State School Officers

o December 31, 1971 Recommended deadline for local
| : o _ - educational agency to submit to the

: - State educational agency a report
3 : containing comparability data for
the 1970-71 school year. Such data
will be considered during the Spring
1972 project application. review period.

Date of submission Local educational agency submits to the

of Title I - State educational agency its application
application, for projects to be conducted during :he
Spring 1972 and 1972-73 school year. Where data sub-
each Spring - mitted by December 31, 1971, indicate
thereafter comparability, the application shall

contain an assurance that such
comparability will be maintained.
Where such data indicate lack of
comparability, the application will
include projected staff assignments and
budgets as they relate to comparability
criteria and an assurance that such
projected staff assignments and budgets
will be maintained. This procedure will
be repeated in subsequent annual
app11cations S

“July 1, 1972 - The State educational "agency may with-

‘ ' : ~ - hold funds from a local educational
agency which is not in compliance with
comparabi]ity.regu]ations.

December 31, 1972 Recommended annual deadiine for report

and each’ - of actual data for school year which
‘December 31 ends in that calendar year. (E.q., by

" thereafter g December 31. 1972, data for the 1971-72
o -school year "should be submitted. ) ;

What Comparability Means

Title I funds must not be used to supplant State and local funds which

are already being expended for public educational programs and services in
the project areas or which would be expended in those areas if the services
were comparable to those for non-project areas. Within a district,
instructional services provided with State and local fundsl/ for children

T/ For the purpose of this policy statement regarding comparability,
funds provided under P.L. 81-874 will be considered the same as
State and local funds in determining local expenditure.
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in project areas must be comparable to those services provided for
children in non-project areas. Services that are 2lready available
or that will be made available to children in the non-project areas
must be provided on at least an equal basis in the project areas
with State and local funds.

Responsibilities of State Educational Agencies for Achieving Comparability

For projects which will be carried out after June 30, 1972, the State
educational agency shall determine that, during the project period,
instructional programs and services supported by State and local funds
at each school of the local educational agency serving a Title I
project area will be superior or equal to those programs and services
at the schools of that agency which are not receiving Title I funds.

1. State responsibilities with respect to local educational
agencies.

a. Reports

In order to determine a district's compliance with this
requirement, the State educational agency shall require
that each local educational agency submit a report
containing data on comparability by the recommended
deadline of May 1, 1971. If such data does not

\ affirmatively demonstrate to the State educational
agency that a comparability of services provided with
State and Tocal funds currently exists in the school
district between project and non-project areas, the local
educational agency shall also submit by May 1, 1971, a

plan to achieve such comparability no later than June 30, 1972.

This first report or plan should provide information for
each school in the district, based on data from the 1969-70
school year. State educational agencies are responsible
for determining whether the comparability data or plan to
achieve comparability meets Federal and State requirements.
Subsequent annual reports will be submitted by a date
which the State educational agency will determine but which
is recomended to be no later than the end of the calendar
year in which the school year ends. This will ensure that
data from the past school year are avaflable during the
spring period when project app11cat1ons for the upcoming
school year are reviewed.
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In addition, local educational agencies will submit
with each Title I application for the period beyond
June 30, 1972, the following as appropriate:

Where actual data for the second fiscal year
preceding the period to be covered by the
application indicated comparability, an

assurance will be made that such comparability
will be maintained. For instance, for a fiscal
year 1973 application, fiscal year 1971 data

will be used. Where such data indicates a lack

of comparability, the application shall include
projected staff assignments and budgets with an
assurance that such projections will be maintained.

The State educational agency need not require reports from
local educational agencies which have only one school
serving the grade span at which it provides Title I

“services. Agencies with schools having Title I allocations
"~ of less than $50,000, but which have at least one non-

Title I school serving the same grade span shall report
only on staff assignments (i.e., average number of
assigned certified classroom teachers, assigned other
certified instructional staff, assigned non-certified
instructional staff, and average daily membership) and
must submit an assurance of comparability.

Compliance

For any period ending after June 30, 1972, the State
educational agency shall withhold or defer application
approval or payment of funds if a local educational agency
fails to file necessary data assurances and projections as
previously defined. Such action will be taken only after
appropriate notice and an opportunity for a hearing as
required by the Title I regulations.

Audft

State educational agencies shall perform such reviews and

‘audits as may be necessary to ensure that the local

educational agency correctly represents the instructional
services provided at its schools.

Expenses

The State educational agency may, where reasonable and
necessary, allow a local educational agency to use Title I
funds to cover reasonable costs of establishing record-
keeping prncedures to meet reporting requirements.
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2. State responsibilities with respect to the Federal Government.
a. Reports

Each State educational agency shall report to the
Commissioner such information as he may request
regarding the compliance of local educational
agencies with comparability requirements.

b. Development of criteria

A State educational agency may establish comparability
criteria beyond those minimum criteria described below.
Initial State-developed criteria must be submitted to
the Commissioner for approval by January 1, 1971.

. Criteria for Demonstrating Comparability

The comparability requirements issued by a State educational agency
to local educational agencies under its jurisdiction shall contain,
at a minimum, the following data for each school included in the
project application and the same average d