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This second volume of readings contains a variety of

carefully chosen materials related to different aspects of %
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collective negotiations in public education. These readings o
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are basic for anyone who would profess knowledgeability in

educational negotiations.

References in certain chapters to "IONS" denote Educa-
tors Negotiating Service, a division of Educational Service
Bureau. Most references to dates and locations are left as
they originally appeared.




Samuel Lambert’s Report on
Negotiations Legislation

This chapter was delivered by Dr. Samuel lambert, execu-
tive director of the National Education Association, before
the Advisory Commission on Intergovernmental Relations. This
report, along with other data collected by the ACIR, has been

compiled in the Commission's report, Labor Management Poli-

cies for State and Local Government.




We assune that the National Dducation As-
soélation ("NEA") was invited to appear here
today on the ground that our experiencs has
provided us with a certain degree of expertise
in regard to those matters which are of cohcern
to the Commission, In order to remain within
the spirit cf that invitation, 1t 1r necessary
that we limit our remarks to the problems ine
volved in attempting to develop legislation to
regulate the employment relationship between
public school teaohers and their employing
boards of education, We believe, however, that
with appropriate modifications the comments
made would he applicable in most cases to other
categories of public employees as well,

+ + o+ (In)s + + the (draft) report, it is
stated that "The Commigsion's study focuses
mainly on the responsibilities of state and
local governments for labor-management rela=-
tions in their vast powtion of the public
sector, The federsl role, with but a few ex-
ceptions, is not explored," Although the
latter reference is primarily to the last of
the recommendations set forth, . ,(dealing
with), , ."Federal Mandating," we propose to
begin our statement with a discussion of this

point,

Notwithstanding the fact that the NEA and
its affiliates are actively engaged at the pre-
sent time in attempting to secure the enactment
of state negotiation statutes, we believe that
the most feasible solution to the problems that
exist in this area is through the vehicle of
federal intervention, Admittedly some states
have provided fairly adequate procedures for
regulating teacher school board relations, but
many have refused to grant teachers even the
‘pasic rights other employees in the country
have enjoyed for years., Moreover, the struc-
ture of the statutes that have been enacted
differs markedly, reflecting organizational
philosophies, interorganizational rivalries,
euwployer pressures, and political realities.
The result is an almost chaotic diversity among
various parts of the country, which argues
strongly for a uniform system of federal regu=
lation, Accordingly, the NEA has developed a
federal negotiation statute for public schouol
teachers. This statute, which has been intro=
duced into the Senate by Senator Lee Metcalf!
and which will shortly be introduced into the
House of Representatives, is discussed. . . (in
the draft), . Jreport,

The position of the NEA in regard to most
of the (alternative) recommendations set
forth in...the report is reflected in the pro=
posed federal negotiation statute, and we
would urge the adoption of the save substantive
principles in any negotiatien legislation that
is enacted at the state level, It is obviously
not possible within the confines of this prea
sentation to consider each of these principles
in detail or to sxplore fully all of the sub=
sidiary points which are relevant to them, We
would like, therefore, to foous upon certain
fundamental oconalderations which we believe
largely will determine the effectiveness of any
system of teachersschool hoard negotiation,
whether condusted pursuant to federal or state
mandate, Relating these conalderations to...
the report, we will be addressing ourselves in

4

general terms to (alternative) recommendations
++.(dealing with the strike, legislation for
ppeoial occupational categories, the rights of
supervisory persomnel, statutory definition of
negotiahle and non-negotiable terms and ocondi=
tione of puolio employment, type and structure
of state administiative agency and flexible
statutory requirements).,.although not in the
stated order,

Before considering the above matters,
geveral preliminary comments are neoessary.
First, we do n>t propose to spend time debat=
ing the reasons why teachers should be guar-
anteed legislatively the right to form, Join
and participate in the activities of employee
orgenizations of their own choosing or the
importance of establishing orderly statutory
procedures for regulating the employment rela=
tionship between teachers and boards of educa=
tion, The evidence on these puints le over-
whelming and is as well known to you as it is
to us,

In addition, we shall assume for present
purposes that the statute will require a
school board to deal with the teachers' organ-
izational representative as distinguished from
"permissive" legislation which merely authorizes
a school board tu engage in negotiation if
it chooses to do so., We consider the latter
to be a process of voluntary agreement similar
to the non-statutory methods which have been
used in the past on an ad hoc school district
by school district basis,

Finally, as the report pojints out...the
NEA does not utilize the phrase "collective
bargaining", but prefers the designation
"professional negotiation". Since there may
be some confusion as to the signifinance of
this difference in terminology, it is import-
ant at the outset to define rather precisely
what we mean by professional negotiation.
Traditionally, most school boards have listened
to the presentations and proposals of teacher
organizations and scme even have been willing
systematically to meet with such organizations
and discuss pcssible changes in salaries,
fringe benefits, and personnel policies.
Professional negotiation means something quite
different. It contemplates the same kind of
give-andatake, exchange of proposals and
sounter-proposals, and action by mutual agrees
ment that characterize the marketplace. As
a practical matter, it means the substitution
of bilateralism for unilateralism in the
making of many sciiool managerial decisions and
incorporation of such decvisions in a written
document which is binding upon bhoth parties.
In short, we sec negotiation as representing
o substantial depariure t'rom the usual way of
doing business in public education.

Tt is generally uccepted that there are
basin economic and political differences between
public and private employment, and pub «
1ic employees therefore should not simply be
brought under the coverage of legislation
designed to regulate bargaining in the private
sector., They should be covered ratner by a
separate statute which takes cognizance of
and is structurédd to deal with the many
unique aspects of public employment.
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We helieve that a case can also be made for the
separate statutory treatment of teaochers, This
case rests upon the proposition that teachers,
by reasun of thuir education an¢ iraditions,
have an interest not necesserily shared by
other public employees in the quality of th:
gervice provided by the enterprise of whioch
they are a part, Thieg distinction, which has
meaning for various aspents of the negotiation
Process, is obscured when tew hers and other
public employees are treated as equivalents
legislatively.

It should also be recognized that legis=-
lation of this type, which imposes mutual rights
and obligations, does not readily lend jtself
to selfilmplementation, and attempts by teachers
to function under negotiation statutes have
been met, on occasion, with resistance and
repressive tactics., While court enforcement
is an availabis avenue of redress, it is often
an expensive and time=-consuming prccess, and
most commentatiors would agree that some
specific agency should be responsible for admine-
istering and enforuing the legislation., They
do not agree, however, on whether this respoun-
sibility should be vested in some existing
agency, such as the department of education,
or whether a special agency should be estabe
lished.

We favor the latter approach, The estab-
lishment of a special agency tends to enhance
the prestige of its members, thereby increasing
their effectiveness. In addition, such an
agency can more readily develop the expertise
which is necessary in order to properly handle
many of the problems that are peculiar to pube
lic employee relations,

To this point, we have dealt with the
basic statutory approach which in our opinion
should te taken., Let us turn qdow to certain
specific aspects of the employer-employee
relationshiyp.

Structure of the Negotiating Unit

Although nther factors would also be
relevant,; the crucial element in the determina-
tion of the appropriate negotiating unit should
be the community of interest wmong the
employees affected by the negotiation., Coms=
minltv of interest is not the same thing as
idaentity of interest, which is virtually impos=
sible to achieve in any collective arrangement
of employees. All groups of employees have
some conflicts, and the question is whether
there is sufficient commonality so that these
confliets can be resolved internally or whether
they are so divisive that the group cannot
funotion as a single cohesive unit viss=a=vis
the representatives of management, The staiiv.e
should recognize that this is a question whic'
defies uniform prescription and, wherever
possible, should allow for local option in
regard to unit determination. If a dispute
exists, a Jjudgment should be made by the admine
istering agency upon the basis of the partie
ocular factual situation.

There is little dispute regarding the use
of comiiunity of interest as the keystone factor
in determining whether to include guidance
couniselors, librariana, payechologists, social

workers and other so called "peripheral" or
"satellite" personnel in a classroom teacher
unit, A different situation prevails, however,
in regard to whether supervisors = that is,
pergonnel who have the power to hire, fire,
transfer, suspend, promote, discipline, and the
like, or to effectively recommend such action -
should be included in a negotiation unit con=
sisting of employees whom they supervise.
Analytically, two categories of supervisors may
be distinguilshed - they are (1) the super=

intendent of schools and his immediate assistants

tants, and (2) first-line supervisors, such
as principals, vice=principals, department
heads, etoc,

The statutory posture of the first cate-
gory may be dispozed of summarily, The supers=
intendent and assistant superintendents invarie
ably function as the representatives of manage=-
ment in the day~to-day operation of the schools
and, therefore, should be statutorily excluded.
First-line supervisors, however, present a
consilderably more vexing problem.

The doctrinsire answer of the American
Federation of Teachers is that first-line
supervisors should always be excluded and, if
the statute gives such persons the right to
participate in negotiation at all, it should
require that they form their own negotiating
unit. The answer is based upon the theory of
class conscivusness - that supervisors are,
by hypothesis, in conflict with the rank-and.
file employees whom they supervise. The
doctrinaire answer of some of our affiliates,
on the other hand, is that first-line super-
vigors should always be included with non-
supervisory employees in a single negotiating
unit, This answer is predicated upon the
assumption that supervisors and rank-and-file
employees are invariably bound together by the
so=-called "unity of the profession."

Neither group is on defensible ground
when it seeks to have its position categore
ically incorporated into a statute. In point
of fact, both alle-inclusive negotiating
units and units excluding supervisors have
functioned to the satisfaction of management,
first-line supervision, and rank-and«file
teachors in differe:t sochool districts. What
counts !s factual reality, not theory or
assumpticn, What has been the local practice
in teachew=school board relatiuns? Along what
lines have local teacher organizations been
structured? How much conflict in fact exist:
between supervisors and those whom they
supervise over those matters which are pertinent
to the negotiation process? In short, the
statute should nut close the door on any
arrangement which might be effective and
mitually acceptable, and should provide for the
application of the same pragmatic community of
interest test.

Type of Recognition

It seems to us clear beyond serious argue
ment that the majority organization should
have the execlusive right to negotiate on behalf
of all employees in the negotiatimg unit,
The Committes on Public Employee Relations
established by Naw York's Governor Rockefeller
to recommend appropriate legislation advanced
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several persuasive arguments;

We f£ind a number of advantages
in the use of the prinoiple of recog-
nizing a majority organization as
exolusive rapresentative for all em-
ployees in the unit, There are advan-
tages in the elimination of the
possibility that the executives cf
an agency will play one group of enw
ployeees or one employee organization
off against another, There are
advantages in discouragirig the "aplit=
ting off" of functional groups in
the employee organization in order
to "go it on their own," There are
advantages in simplifying and systema-
tizing the administration of ene
ployee and personnel relations, There
are advantages in an organization's
ability to sgrve all the employees
in the unit,

Although the exclusivity principle is
sometimes resisted on the ground that it is
undemocratic 1ln a public enterprise, this is a
canard, In the political arena, for example,
the senator, ccngressman, or other official
selected by the majority represents all members
of the particular voting district., While
minority groups retain certain rights (e.g., to
protest, criticize, and campaign for replace=
nent of the majority), there is only one rep=
regentive fron each district, Simjlarly, there
should be only one representative for each
negotiating unit.

Scope of Negotiation

As far as the statutory definition of the
subject matter in respect to which the parties
should be required to negotiate is concerned,
many school boards would limit the obligetion
to negotiate to salaries and sther economic
aspects of enmploymient, Attempts have been made
to justify this economic emphasis on the fole
lowing groundst

1+ The suggestion is made that teachers
are concerned more about econnmic than nons
econotiic matters, We deny this and can cite
numerous instances in which teachers have
rejected attractive econonile offers in favor of
of noneeconomic improvements in the educational
systent,

2, Alternatively it is argued that
teachers are best equipped to make a contribue
tion to decisionemaking on economic matters.
We view this premise as totally invalid., On
the contrary, by background and training,
school hoard members probably are better able
to make informed Judgments on economic matters
than they are in regard to matters of educas
tional policy, whereas it is in this latter
area that teachers, with their special knowls
edge and competence as educators, can make the
their most valuable contribution,

3. The legaliatic argument is sometimes
advanced that school boards are charged, as
publie representatives, with the responsibility
for determining educational policies and,
therefore, muy not engage in negotiation

regarding these matters, This is patently
defective, since school bhoards also are charged
with the financial management of th~ school
gystem, and it would be no less a delegation

of responsibility to negot’ate about economio
matters,

Some state legislatures have described
the scope of negotiation in such traditional
collective bargaining terms as "wages, hours
and other conditions of employment," but this
has not provided a trouble~free solution,
Serious disputes have developed under this
type of definition over the negyotiablility of
teacher proposals regarding educational pro-
gragrams and services, Vhereas school boards
have resisted many of these demands on the
grounds of non-negotiability, teacher organie-
zations generally have contended that they do,
in favt, come within the meaning of the phrase
"conditions of emplovment," While there has
been some suggestion that the iuevitable con-
frontation might be avoided if there were a
specific statutory enumeration of the negoti-
able subjects, this would introduce an undesir-
aile and possibly unworkable inflexibility,

It is our position that private sector
definitions are unduly restrictive when applied
to teacher-school board negotiation, We
believe that a teacher, having committed him-
self to a career of socially valuable service
and having invested years in preparation (and
perhaps years of postgraduate study after
original hire), has a special identification
with the standards of his "practice" and the
quality of the service provided to his
"clientele.," As a result of this identifica=
tion, teachers characteristically seek to
participate in decision-making in respect to
teaching methods, curriculum content, educa-
tional facilities and other matters designed
to change the nature or improve the quality
of the educational service being given to the
children, and they see negotiation as the
vehicle for such participation, Accordingly,
we propose that a broad and somewhat open=~
ended definition of scope of negotiation be
adopted ~« to wit, that a school board be
obligated to negotiate in regard to "the terms
and conditions of professional service and
other mavters of mutual concern,"

The foregoing should be correctly under=
stood, We do not contend that teachers should
have the right to participate in decisions
making in respect to educational programs and
services simply because they seek it, but
rather because it is socially desirable for
them to do so. Their special knowledge and
competence as educators should, when blended
with the "lay" perspective of the school
hoard, produce better policy decisions.

Negotiation Impasse

For purposes of negotiation, an impasse
may be defined as a disagreement between the
parties so serious that further conversations
between them appear fruitless. In order to
resolve such disputes; the statute should
provide for a two=step procedure of thirds
party intervention,
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The first step should be mediation, A
mediator is an unblased outsider who is sent
in to assist the parties in reaching a peaceful
settlement of thedr dispute. It is not the
function of the mediator to make an agreement
for the parties, but by bringing to the nego=-
tiating table a fresh, clinical view of the
areas of disagreement, he can often be an
effeotive catalyst in moving a negotiation to
toward settlement, partioularly where the
parties are inexperienced.

If there has not been a settlement within
a specified number of days after the appoint=-
ment of the mediator, the statute should pro-
vide for fact-finding, Whereas mediation is
an informal, lergely catalytical prooess, fact-
finding is more structured, contemplating the
presentation of oral tastimony, the submission
of documentary evidence, and many of the other
attributes of a Jjudicial proceeding. The
recommendations for settlement made by the
faot=-finder should not be binding upon either
party,

Although fact-finding has demonstrated
its utility in teacher-school board nego=-
tiation, the process by no means provides a
wholly satisfactory solution to the problem of
negotiation impasse, The risks of fact-finding
are much greater for the teacher organization
than they are for the school board, since the
organization, as a practical matter, muat
accept the recommendations of the fact=finder
unless it is prepared to violate the ever-
present strike prohibition. The school board,
on the other harid, may reject the recommenda-
tions, comfortable in the knowledge that it
can ultimately act unilaterally without effecw
tive challenge by the teacher organization.
Two al:ernative methods have been suggested
most frequently to correct this inequity.

One method, which is to provide for bind-
ing arbitration of negotiation impasse, we
oppose for several reasons, In the first place,
binding arbitration is in conflict with the
basic notion that the terms and conditions of
eiiployment should be determined jointly by the
school board and the teachers directly
affected. It scarcely warrants extended dis-
cussion to demonstrate that, in general,
imposed solutions are not likely to be embraced
by the parties with the same enthusiasm es
golutions mutually arrived at. A second factor
militating against binding arbitration is that
it is likely to retard the givesand-take inhera=
ent in the negotiation process. Why should
the parties make a sincere effort to compromise
during negotiation when, by doing so, they may
prejudice their respective positions if and
when they find themselves before an arbitrator?
In addition, the use of arbitration simply
shifts the authoritative decisionsmaking power
from one level of governtent to some other
public or quasi=public agency which has no
responsibility for the quality of sexrvice
provided by the enterprise involv-d and 1o
responsibility to the public that is served by
that enterprise. Finally, since many school
boards do not have the authority to determine
the extent of their own budget, the notior of
"binding" decisions on items that involve the
expenditure of funds is somewhat incongruant.

The second suggested alvernative is to
legalize the strike, This appears to us to he
a far more fruitful approach, and we would
like briefly to address ourselves to it,

Strikes

Although there are those who advocate a vir-
tually wnliaited right to strike, we propose le-
galization only under certain specifiled circune
stances, In the firsl place, we would relax the
prohibition solely for strikes by an organiza-
tion recognized as the teachers' negotiating repw
resentative, and then only in the context of a
negotiation impasse, This limitation is pre-
mised upon the assumption that the remaining
parts of the negotiation statute would provide
adequate administrative and/or judicial proce-
dures for resolving problems relating %o other
aspects of the teacher-schuol board relatilonship.

A commonly advanced suggestion within
this framework is to legalize the strike where
it can be shown that the school). board did not
make a good faith effort to avoid it or acted
in such a manner as actually to provoke it,

We would go further and not quite so far. We
concede thet if the strike presents a clear
and present danger to the public health or
safety, it should be enjoilned regaidless of
other factors, including the culpability of
the parties, If, on the other hand, the
strike does not present such a danger, then
subject to the one exception noted below, it
should be permitted to continue and the events
which preceded or provoked it should bhe
irrelevant, Because of the public policy in
favor of peaceful resolution of negotiation
disputes, we would impose the additional
restriction that a strike also could be
enjoined if the teacher organization had failed
to utilize fully the available statutcry
impasse machinery.

Although the question of whether a
sarticular strike 18 enjoinabtle should be left
largely to the court's discretion, we think
that certain statutorily prescribed procedural
guidelines shouid be set forth, First, no
injunetion should issue except pursuant to
findings of fact made by a court on the basis
of evidence elicited at a hearing. Second,
the evidence must establish that the strike
prosents a clear and present danger to the
public health or safety or» that the teacher
organization has failed to fully utilize the
avallable statutory impasse machinery., In
either case; the injunoction should be no
broader than necessary, In the former situa=
tion; it should prohibit only those activities
that constitute the demonstrated threat to
the commuuity's health or safety. In the late
ter casn,; it should specify the delinquencies
of the teacher organization and should remain
operative only until those delinquencies had
heen corrected.

, Rather than increasing the number of
teacher strikes, the proposed framework should
encourage the parties to avoid impasse, and,
thus, reduce the inecident of such strikes.

The element of doubt as to whether and/or
when an injuneticn would ultimately issue if
the teacher struck after factefinding would




make the faotefinding as risky for the school
board as for the teacher organization, and
they both should be mokivated to wesolve their
problems through negotiation, Morenver, if
Pact-finding should oocur, both parties would
be under severe pressure to accept the reocons
mendations,

Tt should be recognized that no legisla-
tion can provide an absolute guarantee agalinst
teaoher strikes, If teachers feel suffilciently
aggrieved and have no effective forum in which
to alr those grievances, experience indicates

they will scrike regardless of the perional
risks involved, The primary emphasis, therew
fore, in any negotiation statute ehould be the
development of construotive personnel policies
and meaningful procedures for preventing and
resolving disputes, If this is done, the
poesibllity of such etrikes will be minimized
» hetantially,

18:71951, 918% Cong,, 18t Sess. (1969),

RGovernor's Committee on Public Employee Rela-
tiona, Pinal Report, March 31, 1966, p.R9.
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Bargaining Rights in the Public Sector

The material in this chapter was presented to the Ad-
vigsory Commission on Intergovernmental Relations by Morris
$lavney, chairman of the Wisconsin Employment Relations
Commission, and is reprinted here because of its quality
and its comprehensive coverage of the topic. The paper
originally appeared in ACIR's roport, Labor-Management
Policies for State and Looal

Government .
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I recommend the adoption of legislation
which would rg local governments and agene
cles of the state to recognize the right of ems
ployees to freely join or not to Jjoin labor or=
ganizations of their own choosing and their
right to be represented for the purposes of
gollective bargaining., If a particular state
desires to authorize union security agreements,
guch ocondition affeoting the right not to Join
could be reflected in the "rightse" section of
the statute, The three labor relations stat.
utes administered by our agency, covering prie
vate, municipal, and state employees, all ine
clude a provision with respeoct to the "right to
refrain." This provision appears not to have
imposed any significant obstacle to collective
bargaining in our state (Wisconein),

While compulsory union membershin strengthe
ens the union, it does provide those wmployees
who were compelled to joian a meaningful voice
in collective bargaining matters.

I favor legislation which would require
public employers to bargain in good faith with
the representative of the majority of employees
ln an appropriate collective bargaining unit.

I disagree with those who oppose such a
concept that such a requirement amounts to a
surrender or delegation of the sovereign au-
thority of the employer. While collective
bargaining in the public sector in the areas
where legislative approval is requirasd has an
effect on the decision-making authority and
responsibility of the legislative body, so does
the activity of those appearing for or against
legi_lation generally, in public hearings and
in other activity directed towards influencing
the individual legislators. Collective hare
gaining does not require that either party give
in to the demands of the other. All that is
required is an effort to rcach an agreement
through good faith conferences and negotiations,
The fact that a public emplover may he per=
suaded, whether it likes it or not. *- accept
the proposals of the bargaining representative
dooes not necessarily mean an abdication of the
so~called power of soverelgnty. As long as the
representatives of the etiployer do not abdicate
their responsibilities as agerits of the ems=
ployer, I sece no forfeiture or abandonment of
soveraignty.

A atatute whioh does not require good
faith bargalning but merely licenses same is
almost as bad as haviug no statute at all. As
your report discloses, many strikes have o0c-=
surred throughout the nation bHecauss various
city fathers have refused to bargain with or
acknowledge organizations which represent a
majority of employees in what normally would be
an appropriate collective bargaining unit, and
any legislation which would permit, rather than
require,; good faith bargaining, would not elime
inate such unfortunate situations,

I further recomfiend that representation bve
exclusive or not at all; that is to say; an efi=
ploysr should have no duty to bargain unless a
particular organization has demonstrated; in
some way or other, that it represonts & majors
ity of empluyees in what would normally be an
appropriate colleoctive bargaining unit, Rescogs

nition grantsed to various organizations ae rep-
resenting thelr membership would oreate a cha=
otio situation and would frustrate the oppore
tunity for a peaceful labor relations climate
in public employment in that particular juris-
diction,

I would not recommend that contemplated
logislation attempt to enumerate those condie-
tions of smployment which are either mandatory
or permissgive subjects of bargaining, I would
also be skeptical in making such a recommenda~
tion for specific leglslation covering either
police, firemen or teachers, or any other sine
gle oclass of employees, I would rather see
the agency which administers the particular
law determine, on a case=to=case basis, on what
conditions of employment bargaining is required,
permitted or prohibited. I take this view be=
cause concepts of management rights are con-
tinually changing and are more or less dependent
upon local conditions. In the early years of
the administration of the Wisconsin municipal
employee bargaining statute, we heard many
representatives of school boards indicate that
they would never bargtin on matters such as
the school calendar, size of class, and choice
of books, etc., Their attitude has changed in
recent years. School boards and other munice
ipal employers as well as our state employer,
have found that when they have engaged in bar=-
gaining in these areas which are permissive
rather than requived, they have Leen able to
"buy off" certain other dsmands which are more
meaningful to the employer than are matters on
which they wera not required to bargain.

Strikes in Public Employment

The public employee laws in Wisconsin, as
well as in other states, prohibit strikes,
The mere fact tiat the law prohibits strikes
does not prevent them, nor does the fact that
severe penslties for strike action as set forth
in the statute have any effective deterront on
strike activity., . The munieipal labor law in
Wisconsin merely contains a statement prohib-
iting strikes, and relief must be sought in
the courts of the state. Local judges may is=
sue restraining orders and may impose fines or
imprisonment if their orders are not obeyed in
a contempt proceeding pursuant to the Wisconsin
atatutea, The state emplovee bargaining law,
while permitting employees to seek relief in
state courts, also provides that a strike is a
prohibited practice, subjeet to the jurisdic-
tion of & complaint proceeding before our agen=
oy, During the two and oneshalf years of the
effectiveness of the atate bargaining law, we
have had one atrike in state employment which
lasted for less than a day, and which was ter=
minated upon strenuous mediation by our agency.
Parenthetloally, the union involved advised us
of the strike activity, rather than the em=
ployer,

I have found that judges are reluctant to
lssue injunctive relief; especially in labor
relations matters, and in Wisconain, elected
officlals rvepresenting muniocipalities, who must
make decisions in this matter, have been ra=
lustant to seek or authorize court action %o
restrain strike activity.
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Our agency has besn actively adminletering
the municipal bargeining law for approximately
eight vears, and during this pericd we have ex~
perienced aé strikes, In only fou» strike site
uations was there any action initiated to re-
strain the setrike activity through court pro-
ceodings, The Wisconein League of Municipali-
tiee hase been favoring legislation which would
require our agency to seek court aotion, rather
than placing the burden for such aoctivity on
local officiale, OQur Commlission has opposed
this approach for the simple reason that, if
the responsibility for bargaining in good faith
means anything and a strike occurs, the looal
officials should at least shoulder the respon-
sibility of seeking a restraining order, If
the statute were to relieve them of this re-
sponsibllity, they could avoid their obligation
to see that the conditionas which might ocreate a
strike situation did ocour in the first place.
With respect to whelher there should be no
right to strike, a limited right to strike, or
no restriction on the right to strike, I would
like to see experimentation in this area of
legislation, T had hoped that Pennsylvaniae
would have adopted the recommendations of the
Pennsylvania Study Committee in that regard.

I don't believe any statute should be si=-
lent with respect to strikes in public employ=
ment, Silence on this matter is not golden,
but will only tarnish effective administration
of the statute and its consequences,

It has been suggested that strikes be per-
mitted in certain non-essential areas and pro=-
hibited where the employment af'fects the health,
safety and welfare of the community. A garbage
strike in Wisconsin during the winter months
and in a community where probably the majority
of households have garbage disposal units in
thedr kitchen sinks would ocreate no significant
problem. However, a similar strike in Miami
Beach during the same month may cause all the
vacationers to retreat to Wisconsin to enjoy
our winter sporta,

A word with respect to public utilities,
The gas and eleotrical services furnished to
the citizens of my* communilty are furnished by a
privately=owned utility whieh has had its share
of atrikes., Significantly, servioe was not
greatly interrupted and was provided for by su=
pervisory personnel during work stoppage, Let!
surmise that the oity took over this utility.
Would any greater crises ocour just because the
operation employs public employees? Wisconsin
has on its books a no=strike law governing pris
vately«owned publiec utilities, which provides
for cofipulsory mediation and arbitration. This
law was declared unconstitutional by the U.S.
Supreme Court in 1951, as Lt pertains to utils
ities which are engaged in interatate commeroce,
and most of them aie, Since that court decis
sion,; we have had no more serious difficulty in
labor disputes involving piivately owned publie
utilities in our state., Many of the utilities
and unions have voluntarily entersd into agrees
ments which provide for final and binding arbie=
tration if the parties are unable to reach an
agreement in their collective bhargaining. Hows
ever; we know of no instance whers such proce=
dure has been utilized, since neither manages
ment nor the union desires to have a third
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party make thelr agreement, The unions and
managements reoognize their responsibilities
and their obligations to the publioc, and have
attempted streivously to avolid strike aotion,
0f course, this does not mean that strikes have
not ooocurred,

Generally, public employee organizations
and their membership no more want to etrike
than the employers do. In my experience the
vast wmjority of public employee organizations
in our state recognize their responsibilities,
and strikes have not ocourred as a matter of
whimsy.

There have been suggestions that, where ‘
strikes are prohibited, there should be some
other means of reaching an agreement through
procedures such as final and binding arbitra-
tion. I personally am opposed to final and
binding arbitration on interest disputes, that
is to say, over wages and conditions of employ=-
ment, wlhen the parties are unable to reach a
satlsfactory agreement through good faith bar-
gaining. DLvery procedure that is added to the
collective bargaining process wealkens the pro-
cedure immediately preceeding.

In Wisconsin, where the parties are unable
to reach an agreement by themselvi s, there is
X Follow-
ing mediation there is a fact-finding procedure
which is not final and binding, but which fur- !
nishes recommendations for the resolution of ’
the dispute, We have seen situat.ilons where one
or both of the parties feel that shey cannot
get together without mediation. There is a
reluctance to significantly move toward a set-
tlement during negotiations without mediation.
Likewise, if there is a feeling by either or
both of the parties that they desire to proceed
to fact=-finding, the parties will be reluctant
to put their best foot forward in mediation so
as not to prejudice their positions when they
become involved before the fact=finder, and
thus if the statute provides for final and
binding arbitration there certainly will be a
natural reluctance of the parties to present
their best offer in any of the impasse proce=
dures preceding the arbitration because of the
anticipated impact of their known positions.

Further, with respect to the limited right
to strike, that is, permitting certain employs
668 to have the right and denying other employ-
ees such right, our experience has indicated
that in the more sophisticated communities,
and certainly in state employment, there is a
relationship in salaries betwoen various types
of employees, as well as in certain conditions
of employment, and although certain classifi=
cationas of employess may not be permitted to 1
strike, they may lend moral and actual support
to employess who may be permitted to strike,
knowing full well that the gains resulting from
such strike activity will have sofie relations
ship to ths salaries and conditiona of employs
ment affecting those employees who are not
permitted to stxike.

I would recommend altoernative "A'" ast
forth in the prelininary report, that is, to
establish a single uniform statute governing




publioc employees both on the state and loocal
level, especially 1f a state agenoy is to ad=-
minister the statute, Thus, having the same
law apply to both state and looal employees une
der such an adminilstration of the statute would,
among other things, avold oxritiloism that the
state was applying standards whioh were differ-
ent for looal employees as opposed to state em-
ployees,

While I concede that there are cortain ar~
eas of difference in local and state employment
and operation, I feel there should be no dis-
tinotions in the "righte" of public employees
in labor relations, whether they be employed
by the state or on a local level, I have noted
this difforence in Wisconsin, where, although
there i1s no statutory requirement that the
state bargain on mandatory iesues, there has
been a form of bargaining with a committee of
the legislation on salaries of state employees.
This process is not similar to the process of
bargaining on salaries of local units of gov~
ernment where normally there is only on legis-
lative body, where in our state there are two
legislative hodies to deal with,

In addition, members of local legislative
bodies, whether they be city councils or a
school board, are much more directly affected
by the negotiations than are members of a state
legislature, There are some legislators in our
state who come from districts where there are
very few state employees employed. However,
this factor in itself should not make for sey -
arate laws because the problem still would ex-
ist if there existed a separate law governing
state employees. The reasons we have two laws
in Wisconsin is because our public employee
bargaining statutes have been in the form of
an experiment. Our first statute was adopted
in 1959, governing labor relations in munici-
pal employment, but this version merely ex-
pressed certain employee rights and provided
for the protection of these rights by statute
only., It contained no machinery for the im«
plementation of the rights and obligations
therein,

It was not until 1961 that our agency was
designated to administer the statute when the
statute was enlarged to include election and
complaint and impasse procedures of mediation
and facte-finding. It took quite some time,
that is8, until 1967, for the proponents for
labor legisiation in state employment to pers
suade our legislature to adopt a collective
bargaining law governing state employees. That
law, too, seems to be in an experimental state,
for presently therev is a special committes ap-
pointed by the Governor to examine the statute
for the purpose of making recommendations with
regard to sams. The prosent statute does not
provide that salaries are mandatory subjects of
bargaining. 1t is my feeling that said commit«
tee will recommend enlarging the scope of bhars
gaining to inolude, among other things, sala=
ries;

Special Occupational Categories

Our public employes sbtatutes do not con=
tain any special treatment for teachers, fires
men, aocial workers, utility workers,; sanitas

tion workers or any epecial class of employees,
except that lar enforcement officers are not
presently granved the righte granved to other
employees, although they have the right to proe-
oceed to faot-finding in matters of colleotive
bargaining impasses, My present feeling is
that there should be no distinotion with re-
spect to the type of employment, except I agree
with the conoept that there should be no strikes
in vital areas, esud perhaps the statute should
oontain some d'stinction in that area., The fact
that sohiool hoarde have separate legislation,
budgets and special authority has oreated no
insurmountable problems as a result of being
oovered in our general public employee law.
True, there are certain problems whioh exist in
negotiations involving school boardsi however,
such matters are considered when they arise in
bargaining.

Rights of Supervisory Personnel

Our municipal labor law does not specifi-
cally meke any dietinction with respect to sue
pervisory and confidential employees. They are
excluded under the state employee law. However,
our agency administratively has excluded those
municipal employees from bargaining units, I
personally would exclude these categories of
employees from the protection and coverage of
the statute, since there is a definite need
for supervisory and managerial identification
and function in public employment. The ques=~
tion often arises of who would represent the
public in carrying out the managerial and su-
pervisory function, if supervisors and manage-
rial employees were permitted to be aligned
with rank and file employees in collective bar=
gaining, The difficulty has arisen as a result
of the fact that many supervisory employees
have been long-time members of public employee
organizations, This is especially true in the
organizations affiliated with the American
Federation of State, County and Municipal Em-
ployeea and affiliates of the National Bduca=
tion Association.

Many of the individuals who are now holding
high supervisory and managerial positions may
very well have been employees who were instru=
mental in creating the local organization in
the first place. By decision our agency has
permitted supervisory and managerial employces
to maintain their membership in employee or=
ganizationsj however, they are not permitted
to hold office or to take an active role with
respect to matters relating to collective bars
gaining.

In my opinion the supervisory and manas=
gerial funotions should outweigh whatever sim=
ilar relationship might exiat between the‘su=
perviaser and those ho supervises. I canniot
imagine any grievance procedure being very
meaningful if the supervisor who ia involved
in the resolution of grievances is an active
member or holding office in the unilon which is
processing & grisvance on bshalf of rark and
file employees. In private labor relations
supervisory personnel are excluded fiom cuvers
age and/or memberahip generally in employee
organizations, primarily because of the oppors
tunity of the employer, through said supervis
sors, to dominate the affaira of the union and
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thus destroy ites effeoctiveness as a true rep-
regentative of tho employees,

On ithe other hand, to permit employees and
supervigore to be aligned against the publio
employer is probably a more undesirable siiua-=
tion than would exist in the situation where an
employee organization is dominated by the em-
ployer, 1If supervisory and managerial employ~-
ees are permiited to align with their employees
in colleotive bargaining in the same employee
organizations, you have a situation akin to
abgentee management, and then the question
arisest Who is representing the citizen stoock-
holders of the community in the operation of
the local grvernmental employer?

We have inditially determined that the mere
fact that a classification is identified as a
supervisory position does not necessarily make
it so. VWe have adopted standards similar to
those determined by the National Labor Rela=
tions Board in making such determinations.

We have given some thought to the possi-
bility of permitting supervisory employees to
be covered by the statute but limiting their
membership to organizations which are affili-
ated only with other supervisory organizations
as well as local teacher associations, police
and fire employee organizations in our atate
have opposed this concept because it would re=
move many supervisory personnel from their
membership roles and dues paying obligations.
On the other hand, the Wisconsin teachers'
union favors this type of an approach, because
it has very few, 1f any, principals or school
administrators in its organizations. I have
made a suggestion to police and fire groups in
our state that perhaps they should consider
amer.ding the statute to grant the authority to
the empl:yee organization, provided the super=
visory personnel consent, to bargain for super=
visory personnel on salaries and fringe bene=
fits only. This type of an approach would
grant supervisory personnel some form of bar-
gaining and would not necessarily conflict
with their function as supervisors.

Negotiable ve. Nonnegotiable

Our municipal labor law contains no enu=
meration of matters which are or which are not
subject to collective bargaining. Our present
state employee law does, The latter statute
indicates that the mandatory subjects of bars
gaining are limited to the matters which are in
the discretionary authority of the various de=
partment heads. There are specifically enus=
merated matters, including salaries, on which
the state employer is not required to bargain.

The atatutory enumeration of matters re=
lating to mandatory and permiissive subjects of
bargaining has caused obstacles to arise in
collective bargaining in our state employment.
In those situations the state representatives
have found that when they have been instructed
fnot to bargain on various permissive subjects,
they have lost the opportunity to "buy off"
certain mandatory bargaining items proposed by
the employee organizations:. I recommend that
no distinetion be set forth in the statute
with respect to subject matters of bargainingi
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voo(but),,.that the statuto contain a general
management righte clause,

With respect to the confliot between n col-
lective bargaining agreement and merit proce-
dures, such confliot can never be completely
resolved by statute, since the oonflict will
remain i1n the minds of those who still believe
that collective bargaining in public employment
will, in the long run, destroy civil service,
There muet be accommodat.ons to resolve the con~
flict through collective bargaining.

Type Agency

I certainly agree that appropriate machine-
ry should be estahlished to imnlement and ad-~
minister any type of labor relations statute,
Our experience in Wisconsin demonstrates that
when there was no machinery established in the
1959 version of our municipal labor relations
statute, it was almost meaingless,

I recommend the establishment of a separate
individual quasi-judicial agency. An agency
attached to the exooutive branch of the unit of
government tends to create an impression that
the agency is employer dominated, An indica=
tion of guch an attitude exists with respect to
various personnel boards established by ocivil
service in our state where such personnel boards
are attached to various bureaus of personnel,
elther on the state or local government levels.
For example, one of the ¢riticisms of the Mil-
waukee City Service Commission, which is not a
full time agency, was the fact that the city
director of personnel was the secretary of this
agency. In Wisconsin we have not separated in
any manner ‘the administrative or regulatory en-
forcement responsibilities from mediation and
fact-finding activities. As a matter of fact,
our professional staff engages in all types of
activities, e.g., representation matters, cofi=
plaint cases, mediation cases, final and bind-
ing arbitration, and fact-finding investiga=
tions, but I must make it ¢lear that in our
complaint case procedure we do not make investi=-
gations of charges or issue complaints. The
complaints are filed by the parties, and we act
a8 a quasi-judieial agency in determining the
merits of the matter. We take no part in the
prosecution. If our orders are not sustained,
wo utilize the services of our Department of
Justice to seek enforcement in the courts of
the state.

I am positive that it we processed unfair
labor practice ocases, either in the private oz
public sector similar to the procedure utilized
by the National Labor Relations Board, we would
not be as acceptable as we are in our moediation
and arbitration function. One must also remem=
ber that our agency has been in business since
1939, and it has taken a number of years to
creates an atmosphere where both labor and mane
agement have accepted our agency and its staff
in thoese veluntary procedures available to thems

I seco no objection to inveating adminias
trative authority to adirinister a public employ=
66 bargaining law in an agency whioh serves
similar funections for a private sector where
that agoncy has been actively administering a
private labor law. The mere fact that a private
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employee labor relations statute existes in a
partiocular state and that there ias an agency
designated for the adminlstratlion of same doos
not necessavrily mean that that partiocular agen~
cy is oapable or has the potential of properly
administering the public employee bargaining
law, for the simple reason that such an agency
will find that ite activity will be greatly
expanded as a result of the enactment of a pub-
lio employee bargaining statute,

Purthermore, the determination as to
whether the statute should create a new agency
or vest the authority in an exilsting agency
depeonds on the similarities or dissimilarities
of the private and publioc emplovee law,

As to who should make the appointments to
the agency, I would comment that the answer
depends on the situation in each individual
state, We are fortunate in Wisconsin in that
reappointments to the Commission have been made
based on the individual's record as a commis-
gloner rather than his political affiliation
or whether he came out of management or labor.
A tripartite type agency does not necessarily
create a true neutral agency, because there is
quite a bit of pressure which can be exerted
on those members who come from management or
labor. I recommend an agency headed by a full-
time board or commission, manned by a competent
professional staff hired in accordance with
civil service procedures,

Flexible Statutory Requirements

In my opinion the statute should specify
the procedures with regard to dispute settle-
ments, including mediation, voluntary arbitra-
tion and fact-finding. I would oppose any
provision in the statute which would restrict
an employee organization and the public em-
ployer from agreeing to their own procedures,
The fact that the statute may contain proce=
dures would not necessarily prohibit the par-
ties from adopting their own. As a matter of
fact, in Wisconsin where the parties have
agreed to their own procedures, our agency
will not initiate the statutory procedures.

With respect to the assumption of costsa
to employment impasse procedures, the media=
tion of public employee disputes is performed
by professional mediators on our staff at no
cost to the parties. In some jurisdictions
there are ad hoc mediators appointed who are
paid by the state, as are fact-findera., In
Wisconsin, if arbitration is performed by staff
members, there is no charge. If the partiesa
desire arbitration by a private arbitrator the
parties assute the cost of such arbitration.
Our fact-~finders are appointed on an ad hoe
basis from & panel of persons who are not staff
members. The cost of such fact-findings is
borne equally by the parties. When Wisconsin
was considering the public employee bargaining
legislation, we opposed the assumption of costs
of fact-finding proceedings by the state. We
felt, and still feel, that providing free facte
finding would encourage faot-finding and tend
to discourage less formal dispute procedures,
Having to share in the cost of fact=finding
impels the parties to reach an agreement in
order to avoid costly fact<finding.

;argusients pro and con.

Need for Labor Practice Previsions

I wholeheartedly agree that the statute
should specifically deslgnate unfair labor prac-
tices, representing activity of employers, em-
ployees and their organizations, Our state em=
ployment bargaining law, in addition to includ-
ing the usual employer unfair labor praotices,
such as interference, domination, discrimina-
tion and refusal to bargein, also provides, as
does our private labor act, that violations of
collective bargaining agreements are also un-
fair labor practices, including the refusal to
accept an arbitration award . . . (which the
parties previously had agreed would be final
and binding). Similarly, in addition to the
normal unfair labor practices appearing in the
federal act with respect to omployee organiza-
tion, the employee organization's refusal %o
bargain in good faith constitutes an unfair la-
bor practice, as (does) the violation of a col=
lective hargaining agreement.

Furthermore, strikes, or any concomitant
thereof, are also considered unfair labor prac-
tices. I would oppose any statutory silence
with vrespect to unfair labor practices. The
rules of the game should be made known to the
parties before the contest begins. With re-
spect to the processing of unfair labor prac-
tices, I recommend our Wisconsin approach, dis-
cussed earlier, that the agency take no active
part in issuing the complaint or prosecuting
it, but that it act purely as a quasi-judicial
agency and not act as prosecutor and judge.

It should be given subpoena powers and given
the authority to issue orders enforceable in
thé courts.,

Dues Check-off

I reccmmend that the statute permit dues
check=off and at the same time set forth condi-
tions with respect thereto, including a pro-
vision for an escape period at least annually,
I don't agree with the argument that a check=
off necessarily perpetuates the majority repre=
sentative, where the employees have an oppor-
tunity to revoke such authorizations. A checka
off may be beneficial to the employer in vari=
ous ways, the primary benefit being that of
having some indication of the relative strength
of the employee organization., Statutes gonera
ally provide an opportunity for employees to
authorize employers to make deductions from
the employee's wages for other matters, and
these deductions should cause no additional ine
convenience to the smplover.

Inclusion of Union Security Provisions

This is a problem where you can get many
Wisconsin, in the prie
vate employment sector, is not a right=tosworks
law state. It permits union security agrees
ments in private employment only after a refer=
endum has been conducted by our agency authors
izing same, wherein two=thirds of the employees
voting must authorize the parties to enter into
such an agreement, and said two=thirds must
also constitute at least a majority of the ems
ployees in the unit, Authorizations have 06«
ourved in 97% of the roferondums conducted by
us: As the report indiecates, our legialature
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passed & bill authorizing union seocurity agree-
ments In municipal employment whioh was vetoed
by the Governor, There are renewed efforts in
the present sesslon of our legislature seeking
the same provisilon,

It is almost impossible to concede that a
public employee bargaining law containing or
permitting some form of union security agree-
ment in public employment could be enacted in
a right-to-work-law state. I believe the ques-
tion of the inclusion or exclusion of the au-
thority to enter into such agreements should be
left to the individual states, depending uopn
the climate therein. If the statute remains
gilent with respect to the matter, it would ap-
pear that such union security agreements would
be prohibited, because it is a form of compul=
sory unionism. There may be a different result
if the statute does not contain a specified
right to refrain from concerted activity,

Employee Protection

Our public employee statutes do not cone
tain any provisions with regard to internal
union affairs, and I don't believe we will ever
have such provisions until it is demonstrated
thereé is a need for such provisions in Wiscon-~
sin.

Exchange of Public Personnel Data

I would oppose legislation which would re-
quire or even permit the agency which adminis-
ters a sophisticated labor relations statute
to provide data to the parties for bargaining
purposes. I believe both the employers and the
employee organizations should equip themselves
to obtain the necessury data and information to
carry out their responsibilities in collective
bargaining. This is not meant to say that oth-
er state agencies who are better equipped to
obtain the information could not furnish same.
For example, our Department of Administration
through itas Bureau of Personnel conducts an=
nual surveys of wages pald to various county

employees throughout the state, It complles
this information and iv is available to the
public or anyone requesting the information.

If this responsibility were given to the agenoy
administering the labor relations statutes,
there exists .he opportunity for oriticism and
harassment with regard to furnishing all in-
formation to permit the employee or employee
repregsentatives to ptoperly negotiate. PFurther-
more, many municipalities and school boards are
members of existing assoclations which can pro-
vide such information, In addition, employee
organilzations, especially those affiliated na-
tionally, have the facilities and funds to do
likewise.

Regional Cooperation

I concur in the recommendation that local
governments and employee organizations effect
appropriate arrangements for collective bar-
gaining on a regional basis. However, I bew
lieve that the accomplishment of such a goal is
a dream which cannot be accomplished by statute.
Who is to say that uniform labor conditions and
uniform collective bargaining agreements are
more desirable that nonuniformity? Employee
organizations, in order to attract membership
and maintain their majority status, are opposed
to uniformity where there exists another organi-
zation ... (waiting)..., to prove its strength,
should the employees involved reject their em-
ployee representative. The role of minority
organizations in public employment bargaining
cannot be minimized.

In private lubor relations, where there
are two competing unions, the union losing the
election in 99 times out of 100 folds its tent
and steals away until at least the next oppor-
tunity to become competitive in an election.

In municipal employment relations a minority
organization does not disappear. Its represen-
tatives may continue their lobbying activities,
appear ... (at) ... hearings on the public bud=-
get, utilize the news and editorial columns in
newspapers, and are continually reminding the
employees that nad they selected it as the ma=
Jority representative, it could have done a
better job than the incumbent organization is
doing for them.
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This chapter appeared in Labor Man

ublication of the Advisory
Commigssion on Intergovernmental Relations. The report's
full title as it first appeared was "Problems and Issues in

Public Employer - Employee Relations".
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The militancy of public employees, while
not a new phenomenon, is rapidly increasing in
its intonsity, The sharp rise in the aumber
and types of public employee unions anu asso-
ciations, the burgeoning membership rolls of
these organizations, and the agressive tactiocs
whioh they employ to achieve their objectives
are major indicators of this boldness. In
keeping with this mood, public employees in-
oreasingly have turned to dealing colluctivaly
with employers as the means for improving their
wagee, hours, and working conditions. The
broader, noneconomic significance of determine
ing the terms and conditions of public employ~
ment through employer-employee discussions and
negotiations has been explained, from the union
point of view, by Jarry Wurf, International
President of APSCME:!

Collective bargaining 1s more than
simply an additional holiday, or pay
increase, or an improved pension plan,
or a grievance procedure. Jt is, of
course, all of these, and their im=~
portance cau hardly be overestimated.
But 4t is, in ite most profound sense,
a process,

It is a process which transforms
pleading to negotiation., It is a
process which permits employees dig-
nity ». they participate in the for-
mula ..un of their term. and conditions
of empl¢yment. It is a process which
embrices the democratic ideal and
applies it concretely, specifically,
effectively, at the place of work.

Public employees and collective
bargaining have engaged in sporadic
flirtations with each other for dec-
ades. It is no longer a flirtation.
It is a marriage. And it will endure.

Most state and local governments, however,
hnve been largely unprepared for, and basically
reiuctant to face the implications of rising
public employee organization. A majority of
tlw states have not enacted comprehensive pube
1i¢ employee labor relations statutes and
wworatively few counties and municipalities
liave laws or formal policies dealing with em-
ployer-employee relations procedures. Pro=-
fessor George W. Taylor has argued that the
reluctance of many state and local governments
to oconfront the challenge of organized public
employees thay be attributed to the growing use
of the strike weapon in the public sector.?
Another reason for this reluctance - especially
at the state level - has been the continuing
deadlock over whether collective negotiation
ls compatible with or a threat to governmental
sovereignty.J]

Bosides the strike and sovereignty issues,
oritical differences between the public and
private sectors constitute added explanations
for the unwillingness or inability of state
and local governments to negotiate with their
employees. The system of separation of powers
and checka and valances in a representative
defiocracy limits and diffuses authority and
leadership and this often complicates the
identification of a source of final answers to
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questicus arising in the ocourse of employer-em=
ployee negotlations, This fragmentation of the
public employer's authority makes it diffioult
to talk of contraots that are contracts or bind-
ing agreements that are binding for the publioc
gector. This problem of determining "who is

the public employer" is magnified by statutory
restriotions upon the immediate employer's
authority, partioularly those resulting from
the role of civil service commissions in estab-
1ishing public personnel policy and the controls
legislative bodies exert over the source and
expenditure of funds and over various components
of the personnel system. The need for public
managers to balance the divergent interests of
citizen groups and to guard the relationship
between personnel administration and broad
policy questions which ultimately must be de=
cided by legislative bodies, establish other
besic dissimilarities between public and pri-
vate employment. John W. Macy, Jr., former
Chairman of the U.S. Civil Service Commission,
believes that these differences are of trans-
cending significance}

. ..the greatest obstacle to the
search for effective solutions in pub=~
lic service labor relations is dis-
agreement on the question of whether
government service is essentially dif-
ferent from private employment, so
different that the usual labor rela-
tions policies have to be modified.

In any governmental jurisdiction, un-
less the parties can agree on an af-
firmative answer to this question,
the road of labor-management relations
will be too rocky to travel, The
government involved, and the public
which supports it, will be too sus-
picious of unionism to permit it to
flourish. Conversely, if the govern=-
ment and its public believes that the
union recognizes and accepts the es-
sential differences, then all the
problems of equality of status and
methods of operation in particular
aspects of the relationship have a
good chance of resolution. I wonuld
not want these views to be misinter-
preted as indicating that the role
of labor unions in public service is
or should be more limited than it is
in private employment. Rather, it is
a plea for dropping a Maginot Line
attitudsd that measires success in pube
l1ic labor relations only in termse of
how nearly it matches private industry
practice. I submit that the test of
labor's success should not be whether
you achieve the forms and technigues
of collective bargaining in the prie
vate sector, but whether you achieve
similar results for the worker,
through whatever form of representa-
tion is best suited to the public
Jurisdiction involved.

Regardless of the underlying reascns, the
clash of employee militance and employer in=
transigence has precipitated serious and ifi=
mediate questions concerning the prerogatives
and responsibilities of each party. The two
basic statutory approaches with respect to
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public employer-employee relations at the state
and local levels, collective negotiations and
meet and confer, in part reflect different re«
gponses 1n providing answers to these questions.
Collective negotiations, after all, supposedly
involves bargaining between equals and meet and
confer ostensibly involves strong protection

of management rights and far fewer rights for
labor, As we shall see, however, the real dif-
ferences hetween the two approaches are not all
this clear, In this portion of the report, the
Commission identifies and considers some of

the more significeat of these oritical issues
in public employer-employee relations. These
are treated under three broad headings. First,
within the framework of thre "Basic Rights and
Responsibilities of Public Employees," the doc-
trine of sovereignty, the right of public em-
ployees to organize, employer recognition of
public employee organizations, de facto bar-
gaining, and strikes by public employees are
considered. The second section - "Statutory
Coverage and Administrative Machinery" = ceals
with the levels of government and occupat . al
categories coverosd by state public employe«
labor relations laws, and with the agencies
responsible for administration of these state
utes, In the final part - "Procedural Issues
in Public Labor-Management Relations" -~ such
topics as representation and unit determina-
tion, the scope of bargaining, the merit
principle and the merit system, unfair labor
practices, budgetary procedures and fiscal ad-
ministration, union security, compulsory arbi=-
tration, and state and federal mandating are
probed,

Basic Rights and Responsibilities

Recent years have witnessed a marked rise
in the frequency and intensity of the demands
made by public employees for recognition of
certain "rights," many of which were won long
ago by private sector workers. Chief among
these are the freedom to organizej to be rep-
resented in the determinations of the public
employer concerning wages, hours, and working
conditionss to present views collectivelys to
permit one's employee organization to be rec-
ognized by the emploveri to have such unions
and associations participate in meaningful
negotiations or discussions, including voicing
grievances and executing a written agreement
to have a dues checkoff and such union security
provisions as an "agency shop"j; and to engage
in strikes.,

A majority of governmental jurisdictions
obviously have refused to recognize some or all
of the above employee "rights." At the federal
level, not until President Kennedy signed Ex-
ecutive Order No, 10988 on January 17, 1962,
did all Federal employees have the right to
form or participate in employee organizations,
or were federal agencies authorized to recogs
nize employee organizations as exclusive rep=~
resentatives of an appropriate bargaining unit
and to negotiate agreements covering employees
in the unit. This action represented the firat
uniform executive branch policy dealing with
relationsips between agencies and employeeo
organizations, The only previous effort at the
national level had been the Lloyd<LaFollette
Act of 1912, which protected the right of .
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postal employees to join unions and guaranteed
the right of all federal civil servioce personnel
to petition Congress.

Desgite the provisions of Uxecutive QOrder
No. 10988, employee organization partioipation
in the determination of federal employment
conditions remained at a stage considerably
removed from the private seoctor, The Order in
no sense established a bilateral or reciprocal
relationship. It was, in effect, a somewhat
rudimentary version of "meet and confer" legisw
lation found in five states, When hired, fed-
eral employees'had to sign an affidavit pledg-
ing that they would refrain from striking, and
recognition was limited to employee organiza-
tions which did not assert the right to strike
against the government, Wages and hours con-
tinued to be determined unilaterally by Con-
gress and the President, The scope of negotia~-
tions was not expanded to include such areas

as hiring, promotions, transfers, job assign=
ments, or any other matters which could con-
flict with unilaterally=-imposed agency regula-
tions.5 As a result, federal employee orgsniza-
tions were confined to discussing with agencies
such working conditions as overtime, leves; and
shifts., The more substantive aspects of pub~-
lic employment were determined by the govern-
ment and this strengthened the case of those
who argued that lobbying was the best way to
get a federal pay hike, better fringe benefits,
and the like,

The reactions of organized labor to these
limitations upon the bargaining rights of fed-
eral employees and to the attitudes of public
managers when dealing with unions have been
summarized as follows:

The honest intent of Executive
Order 10988 was to drag the manage-
ment of the federal establishment
into the 20th Century, so far as
relationships with labor were con-
cerned, The collective experience
of unions representing federal em=
ployees, however, shows that in far
too many cases, management has re-=
fused to be dragged - and it still
has not lived up to its obligation
under the Executive Order, much less
to the philosophical ground on which
this directive was founded.

Tae facts of life are that, in=
side the federal establishment - at
the ‘tork places in both shops and
offises - federal employees still
are living under what can best be
described a8 "benovolent despotism,'
when the goal was to achieve some
measure of "industrial dei:ocracy,"
which is the goal of the Labor Mans
agemenit Relations Act under whioch
unions in the private sector opers=
ate.,

President Nixon's Bxecutive Order 11491
has fallen far short of the sweeping changes
in federal laborsmanagement relations policies
and practices advocated by organized labor.

At best, it gives them only "half a loaf',
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On the one hand, the new Order does not
expand the scope of negotiations to include
"bread and butter" matters., It does not re-
move the proviso that in order to be recognized,
an employee organization must refrain from
asserting a right to strike for its membership.
Tt dones not establish a bilateral collective
bargaining relationship which will culminate
in a written agreement thet is binding upon
both parties. It does not permit official time
for organization representatives when they are
engaged in negotiations with management. It
does not authorize such types of union security
as the union shop, agency shop, or maintenance
of membership. It does not allow agencies to
extend formal or informal recognition to minor-
ity organizations,

On the other hand, the Order does prohibit
supervisors from participating in the manage-
ment or representation of a "labor" organiza-
tion, and it does establish a separate system
in which agencies are required to consult with
supervisors' associations. It does require
organizations to file financial and other re-
ports and to meet certain bonding, truasteeship,
and election standards, It does establish a
Federal Labor Relations Council =~ consisting
of the Civil Service Commission Chairman, the
Secretary of Labor, an official of the Execu-
tive Office of the President, and such other
officials as the President may designate = to
administer the Order. It does set up a Federal
Service Impasse Panel consisting of three Presi-
dential appoirtees to settle negotiation im-
passes, and authorizes the Peceral Mediation
and Conciliation Service to help vhe parties
settle disputes, It does provide that the
Panel may authorize arbitration or third-party
fact finding bto break deadlocks. It does ac-
cord exclusive recognition to the organization
selected in & secret ballot by a majority of
the employees in an appropriate unit. It does
accor«d other labor organizations national con-
sultation rights, including the right to com-
ment on and suggest modifications in pro; ~sed
substantive changes in personnel policien, %o
confer with manageiient ifi person in connection
with such policies, and to present written
viewss It does establish procedures for han-
dling grievances and disputes arising over the
administration of agreements, Finally, it does
require the parties to negotiate "in good
faith", and makes formal discussions subject
to pertinent laws and regulations, agency poli-
cies and procedures, national agreements on
those at a higher level in the agency,; and pro-
visions of the Order.

The Sovereignty Issue

_ Bven though President Kennedy's Executive
Order had some spillover effect in encouraging
employee organization in state and local governs
fient, the status of employer=employee relations
in many jurisdictions at these levels is not
much batter and is often more confused than
those at the federal level. While experience
varies widely, it is clear that many states and
iocalities have not been williing to accede to
demands made by public employees for full cols
iective negotiating "rights." A major explanas
tion for this reluctance is the view that pubs
1ic and private employfient are essentially
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different and a major argument of those stress=-
ing the separation is that government possesses
soverelgn authority which ce.not be surrendered
or delegated to others.

The "Traditiopalist" Views Rooted in the
old common law precept that "the King can do no
wrong" and in the principle that the individual
cannot sue the state without its consent, the
doctrine of sovereignty has been used in the
twentieth century United States by some public
employers to justify their refusal to deal with
employee organizations.7
ciaim that the sovereignty of government pre-
cludes the public employer from entering into
any commitment under compulsion or, even if
agreed to, from respecting such commitments at
a later time, (The same argument 1l not used
to Jjustify refusal to honor procurement con-
tracts, however.,) Since sovereignty requires
public managers to make unilateral determina~
tions rather than to engage in bilateral dis-
cussions and negotiations of public employ-
ment conditions, they argue that the history
and implications of collective bargaining and
the union movement in private industry ar: for
the most part irrelevant to the public sector,
A statement made by President Franklin D,
Roosevelt in 1937 is often guoted today by
propon.nts of this positont

The process of collective bar-
gaining as usually understood, can-
not be transplanted into the public
gervice, It has its distinct and
unsurmountable limitations when ap-
plied to public personne'. manage-
ment,. The very nature and purposes
of government make it impossible for
administrative officials to repre«
gent fully or to bind the employer
in mutual discussions with govern-
ment employees organizations, The
employer is the whole people who
speak by means of laws enacted by
their represontative in Congress.,
Accordingly, administrative offi-
cials and employees alike are gove
erned and guided, and in many cases
restricted, by laws which establish
policies, procedures or rules in
personnel matters. Particularly, I
want to emphasize my conviction that
militant tactics have no place in
the functions of any organization of
gover.menl employees.

All earlier and nearly all recent judicial
decisions and legal opinions have endorsed this
viewpoint. They have held that signing a col=
lective agreement would limit the discretionary
authority of the publiec employer, and that
thersby the government would be circumscribing
%gasegvereignty. As a New York Court held in

L% R

To tolerate or recogtnize any com-
bination of Civil Service employees
of the Government as a labor organis=
zation of unien is not only incoms
patible with the spirt of democracy,
but inconsistent with e-sry princis
ple upon which our Government is
founded. Nothing is more dangerous

These "traditionalists"



to publioc welfare than to admit
that hired servants of the state
can diotate to the Government the
hours, the wages, and cond’'tions
under which they will carry on es-
gential gervices vital to the wele
fare, safety, and scourity of the
citizen, 7To admit as true that
Government employees have power to
halt or check the functions of Gov=-
ernment, unless thel, demands are
satisflied, is to trensfer to them
all legislative, executive, and
Judicial power, Nothing would be
more ridioculous.

+esMuch as we all recognize the
value and tiie necesaity of col=~
leoctive hargaining in indusirial
and social life, nonetheless, such
bargaining is impossible between
the Government and its employees,
by reason of the very nature of
Government itself, XK

Collective bargaining has no
place in Government service. The
employer is the whole people. It
iy impossible for administrative
officials to bind the Government of
the United States or the State of
New York by any agreement made be-
tween them and reprecsentatives of
any union,

Under a democratic system of government,
soverelgnty, of course; ultimctely resides
with the people. At the same time, the impli-
cations of the represeuatational principle have
prompted most courts to establi:zh that the
terms and conditions of public employment are
basically matters suitable for legislative de=-
termination. Jn consequence, allowing adminis-
trative agencies to sign labor relations agree-
ments with public employees would constitute
an illegal delegation of legislative powexr.

Some "traditionalists' have asserted that
acceptance of a labeor relations system where
the public employer and employees would meet,
confer, and negotiate as equals would le..
ultimately to recognition of the employees'
right to atrike, which in turn would repres=
sent an attack upon government and its sover-
eignty., Even if the right to strike were not
recognized, so their argument runs, this syss
tem could still lead to binding arbitration of
emplovees disputes and this;, too, would chal-
lenge the sovereign authority of the public ems
ployer.

These conventional interpretations of the
soverelgnty doctrine have served to bolster
pivlic agency unilateralism and to inhibit
Joint or partially joint determination of the
conditions of employment by public employeces
and public employers. Moreover, in some Jjuriss
dictions where employee organizations exist,
it has been claimed that such practices as
exclusive resognition, the checkoff of union
dues, feoct«finding,; arbitration, and certainly
the strike have threatened the governmental
unit's sovereign positiOﬂé To sumisarize,; the
orthodox position holdsi!
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eothat governmental power in-
oludes the power, through law, to
fi tine terms and oconditions of
government employment, that this
power reposes in the sovereign's
hand, that this is a unique power
whioh cannot he given or taken away
or shared, and that any orgenized
effort to interfere with this power
through a process such as collective
bargaining is irreconcilable with
the ldeal of sovereignty and is
hence unlawful,

I'he "Revisgionist" Oribiguet In actual
practice, however, the traditional interpreta=
tion has heen refined in such a way as to make
public employer-employee negotiations more come
patible with the doctrine of sovereignty. Pour
counter-arguments to the older theory have
facilitated this accommodation, One such argu-
ment holdy that the sovereigr, in effect, ad-
mitted that "the King can do .0 wrong" when
government allowed itself to be sued by priv-
ate individuals through tort or contract claims
for redress of alleged injuries, If this con-
cession did not compromise governmental sover-
elgnty, then acceptance by a jurisdiciion of
certain restrictions upon its diascretion in
lealing with public employees similarly would
not Jjeopardize it, .

Another line of reasoning maintains that
when a public employer signs an agreement,
rather than surrendering or delegating discre-
tionary powers, it merely has agreed to limit
such powers in certain areas for a given period
in pursuit of its own proper concern - improv=
ing relations with its employevs. Futhermore,
if absolutely necessary, the public employer
could repudiate agreements entered into on a
voluntary basis and the affected employees
would lack legal recourse..

A third view holds that since some of the
contracts which governmental units have signed
with private contractors have contained pro-
visions calling for binding arvitration to
settle disputes over contract performance, suf=
ficient precedent exists for public emplonyers
to enter inleo labor relations agreemente with
their own employees.

Another basias on which the orthodox inter=
pretaticn of sovereignty is challenged relates
to the tenet that in a democracy sovereign
authority ultimately reposes with the people.
Therefore, when the peoples' representatives
in federal, state, and local legislative bodies
authorize consultation, discussion and negotia=
tions between public employers and their em«
ployees, this ocamnot be considered an abdiecas=
tion of sovere ' gnty.

The "' apmatic thesiss The strength
of the "+ aditionalid positien in many quara
ters and the growing ssceptance of the "re=
visionist" view in others indicate that no real
conaensus now exists concerning the proper
relationship between governmental sovereignty
and public employerssmployse negotiations. This
inconclusiveness is in the two Lasioc legislas
tive approaches to publiec emplovereemplovew

relations, collective regutiations or meet and
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confer, [Rach differs in the status accorded
the public employer in the negotiation process.
Tn collective negotiation approach, the two
parties meet "ostensibly" as equalse while in
the usual meet and confer approach the employer
is amcocorded a preferred position in the disous~
glonal process.

A third approach to the sovereignty issue,
which might be labeled as "pragmatic", seems
to be emerging from the heat of debate, This
view seeks to reconoile the conflict involved
in the theoretical and practical applications
of this doctrine., Its proponents hold that the
goverelgn authority of government encompasses
the power to engage voluntarily in collective
bargaining or discussions as a matter of "en-
lightened" public personnel policy. According
to Wilson R, Martill

++.the sovereignty doctrine is a
clear and effective bar to any action
on the part of government employees
to compel the government to enter in-
volwitarily into any type of collec~
tive bargaining relationship,...the
doctrine does not preclude the enact-
ment of legislatinn specifically
authorizing the government to enter
into collective bargaining relation-
ships with its employees.

Right or Privilege?

The "traditionalist" interpretation of th»
sovereignty doctrine precludes the existence of
a fundamental "right" on the part of public em-
ployees to organize and to be recognized by
their employer. Hence, public employees are
exercising a privilege rather than a "right"
when they organize for the purpose of negotiat-
ing with employing agencies on the terms and
conditions of ompioyment. The National Gover-
nors' Conference Report explained the differ-
once this way.12

To petition the government is one
thing. It is quite another to de=
mand a share in decision-making in
the domain of wages and employment,
or to insist that decisions must have
the conse.'t of employee organizations.
Some states have enacted laws that
give targaining rights to employee
ovgunizations. This action, however,
can be interpreted as a privilege
conferred by the legislature on em=
ployee organizations, and as such
it can conceivably be revoked.

Publ)e emiployee organizations, however,
have been adamant in their opposition to this
poaition, They view the formation of unions
and associations in the public service to deal
with employers over the terms and conditions
of work basically an extension of the constitus=
tional right of ocitizens to petition the governe
menit« These organizations alao point to the
National Labor Relations Act, which established
in the private seoctnr the right of employees
to Join and form unions of their own choosing
and to have such unions represent them in col-
lective bargaining, in support of their ocon=
tention that this right should be extended to
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public employment., They also assert that if
privato omp.syvees have certain rights which
cannot he granted to pul .loc employees, thie
relegates the puhblic worker to "second-class
oitizenship" status. In rejeciing the "priviw
lege peceition," the reoently published interim
report of the Ixecutive Board of the ATL~CIO
Maritime Traders Department, composed of varie
ous affiliates having an interest in publio
sector wm?%oyees, relled basilcally on this
argument i

As long as public employees must
operate in an aree where itheir
'rights' are denied, and their or-
ganizational and collective bare
gaining activities are reduced to
the level of 'a privilege' that
'can conceivably be revoked,' they
are at the mercy of the emplover
whose benevolence can be terminated
on more than a whim,

On the other hand, the view that public
employment is a privilege rather than a right
has received generally consistent judicial sup=-
port. Uatil quite recently, practically all
courts upheld and other authoritlies senctioned
the legality of prohibitions against employees
Joining unions as a condition of public ems
ployment, ﬁor reasons pointed out by Kurt L,
Hanslowe:!

To the assertion that this
interferes with the constitutional
right of freedom of association,
government has responded that,there
being no constitutional right to
government employmernt, it may ine-
sist on non-membership as a condi-
tion of such employment because of
the governmental right and need to
maintain operations without inter-
ference and interruption.

Where public emplo,-+ membership is
authorized, the courts have ruled that govern-
ment employers may restrict the type of organi-
zations to those which are either unaffiliated
with the general labor movement or, if affili-
ated, do not assert the right to strike. In
October 1969, however, a three Jjudge Federal
Court in the Distrioct of Columbia ruled that
the nation's postal employvees may not be barred
from affirfing their right to strike or from
Joining essociations or unions that assert this
right. The court also overturned the require-
ment that postal workers sign no strike plodges
as a precondition of employment. This landmark
First Amendment case obviously will have a
significant spillover effect on other workers
subjected to similar requirements.

Denial of the right of union affiliation
in part has been an outgrowth of the fears of
public management that without this safeguard
the size and resources of employee organizas=
tions would expand greatly and they then could
exercise unohecked political and economic power.
A stronger union position, so the argument runs,
also would inorease their proclivity to strike
in order to win employer agreement to théir
demands and this, in turn, would produce hards
shipa for the reat of aociety.
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t Prior to the
1960's nearly all court decislons oonstituted
a variation of the themr that the government
as sovereilgn Justifiably may establish such
terms and oonditlions of public employment as
it sees flt, Puther, from the viewpoint of the
individual employee, public employment is not
a constitutional right but simply a privilege,
which carries with it implied (or explicit)
limitations on the freedom to orgenize, Oliver
Wendell Holmes, when a Judge on the Supreme
Judicial Court of Massachusetts, enunicated the
olasslc defense of this viewpoint in a decision
upholding the firing of a policeman who had
violat?g a ban on solisiting political contribu-
tions,

+sothere is nothing in the constil-
tution...to prevent the cilty from at=
taching obedience to this rule as a
condition to the office of policeman,
and making it part of the good conduct
required, The petitioner may have a
constitutional right to talk politics,
but he has no constitutional right to
be a policeman. There are few employ=
ments for hire in which the servant
does not agree to suspend his constie-
tutional rights of free speech as well
as of idleness by the implied terms
of the contract...,..The city may ime-
pose any reasonable condition upon the
holding office within its control.
This condition seems to be reasonable,

On January 17, 1969, the Bighth U.S, Court
of Appeals in St, Louis, Missouri, handed down
a ruling that could well establish a new
Judicial precedent on the issue of whether bew
longing to unions and associations is a right
or a privilege for public employees. The case
was an appeal from the U,$, District Court in
Nebraska brought by the AFSCME on behalf of two
employees of the North Platte, Nebraska, street
department who alleged that they had been fired
as a result of their union membership. 'The
principal issue in Gage v. Woodward was whether
in light of their dismissal the appellants had
a right of action for damages and injunctive
relief un er Section 1 of the Civil Rights Act
of 1871.1 This question in turn involved the
issue of whether public employees have a con=
stitutional right to belong to a labor union.
Based upon deeisions in two earlier cases -

, 32) U.8, 516 (1945) and

La h1 [} .398 r, 24 287 (71:11 Cir,
1968) - ﬁhe oourt hei unanimously that the
Tirest Amendment right of association, made
applicable to the States under the Fourteenth
Amendment, protected the right of union member=
ship. In the Tjlondis case, which involved a
complaint alleging that a non<ténure teacher
was fired because of his union membership, the
United States Supreme Court had ruled thats

It is settled that teachers have
the right of free amsociation, and
unjursvified interference with teach=
ars' associational freedom violatos
the Dus Process clause of the Fours
teenth Amendment.....Public employs
ment may not be subjected to unrea=
sonable oconditions, &and the assers
tion of First Amendment rights by
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tanohers will usually not warrant
their dismissal,..,.Unless there is
some illegal intent, an individual's
right to form and join a union is
proteocted by the Tirst Amendment,

In the Gage case, the Appellate Court concluded!

No paramount publio interest of
the state of Nebraska or the city of
North Platte warranted limiting the
plaintiffs' right to freedom of asso-
ciation, To the contrary, it is the
public policy of Nebraska that em=
ployment should not be denied on the
basis of union membership. The Con-
stitution of the state of Nebraska,
Article XV, Section 13, and the laws
of Nebraska, Reissue Revised Statutes
of 1943, Section 48-217, specifically
provide that 'no person shall be
denied employment bhecause of membhor-
ship in or affiliation with.,..a
labor organization.' Neither the

Conetitution nor the statute is
limited by its terms to private em-
ployment and, in our view, it is not

so limited,

More recently, on Pebruary 25, 1969, a
federal court in North Carolina ruled that
the state's law prohibiting union activities
by policemen and firemen was unconstitutional.
The court reasoned that this ban abridged the
Tirst and Pourteenth Amendment guarantees of
freedom of assoclation., At the same time, how-
ever, a different state law which prohibited
state or local governmental units from doing
business with public employee organizations was
upheld by the court on grounds that, "There is
nothing in the United States Constitution which
entitles one to have a contract with another
who does not want it." Apparently, the court
folt that while individual public employees
should be free to join organizationv, govern-
mental jurisdictions should be free to choose
those with whiom they wish to deal.

real significance of the debaﬁe over the
right or privilege of public employees to Jjoin
unions or associations 1lies mainly in the degree
to which publie management is actually respon-
sive to these employee organizations. As the
APL-CIO Maritime Trades Department has stateds!7

The legal right of an employee to
Join a union can be made effective...
only if there also are laws requiring
recoghition of the union as the efie
ployees' representative, and requiring
that publis officials participate in
good-faith collective bargaining with
the organization chosen by employees
as their representative.

Public employees vften distinguish sharply
between the membership rights of their employs
ees and the rights of employee organizations
to present proposals, to meet and confer, and
to negotiate collectively. The fact that the
issue of recognition was the cause of one out
of four strikes by public employees in 1968,
even though atrikes of this kind are virtually



unknown in the private seotor, highlights both
the militanoy of public employee organizations
and the failure of much of management to grap-
ple with the faot that such groups exilst.

The tragedy that ocourred in Memphie, Ten-
nessee, in April 1968 in which a strike by gar-
bage colleotors for union recognition wus exe
posed to natlonal attention as a result of the
assassination of Dr, Martin Luther King, Jr.,
18 instructive of a certain type of traditional
management attitude toward public employee or-
ganizations, After steadfastly refusing to
recognize the garbage collectors' union, the
City of Memphis, obviously in response to the
pressures of national publio opinion after Dr,
¥ing's death, reversed its position and signed
an agreement with the striking sanitation men.
Yot, the city stll) refuses to recognize or to
negotiate with representatives of its policemen
and firemen, One critical obeerger has noted
with respect to this situationi!

How a local government, whioch de-
pended upon those same policemen and
firemen to protect its citizens and
non-striking employees during the gar-
bage strike, can fail to seo the im-
portance of recognizing and bargaining
collectively with representatives of
its protective services is hard to
understand.

De Facto Barga: t Statutory authoriza=
tion is not always necessary in order for pub=
lic employers to negotiate with employee orga-
nizations. In some of the states that have

not enacted statutes mandating or permitting
collective negotiation or meet and confer for
either state or local employees, the courts
have held that as a precondition for such deal«
ings ain express legal authorization must exist,
and that the absence of such a grant does not
confer authority upon the emiployer to bargain
with public employee organizations. In other
states, however, even without an express auth-
orization, public agencies can still negotiate
collectively on the terms and conditions of
employment, provided no state law prohibits
such action,

In 1951, a Connecticut court held that a
school board could negotiate with a teachers'
association since no law barred such action.
Tollowing this decision, more andi more counties,
cities, and schocl districts assumed that nego=
tinting with emplovee unions or associations
was within their discretionary authority. This
inserpretation has been supported by attorneys'
gnneral opinions and court decisiona in many
states, including recent court rulings in Iowa,
Illinois, and New Mexico, even though it is
sontrary to the strict interpretation of the
scvereignty doctrine. Mayor Wagner's 19858 ex-
ecutive order authorizing collective negotias=
t:ions between New York City and its efipluyeces,
for example, was not declared illegal even
though collective bhargaining had baen previ.
ously interpreted as being applivable only to
the private sector and bills to extend this
coverage has been defeated in the New York
State Legislature, De facto bargaining also
has been in practice in the City of thladol.
phia for over twenty years. The prinoipal
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explanation for this attitude ie ".,...that
employee organizations and public officiale
gympathetic to the principle of bilateralism
have taken the bull by the horns. They have

gone ahead with colleotive negotiatlone deapite
the absence of a statute specifically telling
them that they ocould do so, because they con=
sidared it important to act to prevent a complete
breakdown in management-employee relations,"19

Public Employee Strikes

The right of employeee to strike is the
ultimate question in contemporary public labor-
management relations, Although public adminie-
tration literature has paid some attention to
the issue, more often it has been dismissed as
moot. A major reason for this cursory treat-
ment is that no governmental Jjurisdietion in
the United States has ever vested its workers
with this right, nor have the courts retreated
from their stance rooted in common law principles
and sanctioned public employee strikes. Further,
until recently the public employee has been
rather docile, and employera, as well as the
general public, often mistakenly equated this
passivity with satiasfaction,

i o e ot e e £ s

»_Current_Scepg: Since 1845, however,
the situation has changed markedly. Whether
public employees should be allowed to strike

is no longer an academic question. Instead,
and despite the fact that legislative bodies
and the courts have maintained their previous
posture, the strike has become a real issue,
The subject has generated increasingly heated
polemics between the direct participants in the
collective bargaining arena - labor and manage-
ment - as well as among others somewhat further
removed from the conference table, including
attorneys general, legislators, administrators,
academicians, and the average citizen,

The growing attention now heing given to
devising and revising discussion, negotiating,
and impasse procedures reflecte in part a reali-
zation that the public employes has legitimate

rievances that should be aired and resolved. .
Yot, nothing has done more to hasten the devel- !
opment of this procedural machinery that the
inereasing tendency of public employees to
strike in order to obtain redress of their !
grievances. In resorting to this tactic, the ;
intention of these workers is not to permanently i
sover their employment. Instead, they view
the concerted withholding of labor as a means
of exerting collective pressure on the govein«
ment in order to better the terms and condis
tions of their employment,20 .

These developments, however, have not been
accompanied by any significant legislative or
judicial steps to liberalize strike prohibitions
in the public sector. None of the meet and
confer or collective bargaining statutes pers
mit strikes of any kindi strike bans are found
in all of the comprehensive acts. Some obsers
vers contend that this fixed posture on the
part of legislative bodies and courts reflects
a general popular unwillingness to move in the
direction of repeasing strike Lans in the pubs
iic mector. In faot, it is argued that even
in private industry public toleration of strikes
is at a low ebb since theyi21




e 0BUBE More inconvenienoce
and hardship to the publisc than
to those directly involved, fre-
quently do not expeditiously induce
a private agreement, and result in
terms of employment which coneti-
tute preferred treatment for a few
to the disadvantage of the many,

It 18 ironic that public em=
ployees ave asserting a right to
strike which has rever been acoorded
them at the very time when manv
doubts have arisen about the advis-
abllity of continuing to permit the
right to strike in the private sec-
tor, where it has been so long es-
tabldished,

The hesitancy of the general public to
sanoction the removal of anti-strike legal safe-
suardg has heen confirmed by a recent Gallup
Poll.*? A January 1969 survey showed that six
out of every ten persons questioned in a na-
tionwide representative sample indicated that
teachers, policemen, and firemen should bhe al-
lowed to Jjo'u. unions. But a like proportion
believed that they should not be permitted to
strike. In response to another question, two
out of three persons interviewed asserted that
they believed 1969 would be a vear character=-
ized by strikes and industrial disputes, a
prediction reflecting the previously cited
trend data on the incidence of work stoppages
in public employment.

These findings do not necessarily suggest
what is proper, but only what the public thinkas,
Many organizational spokesmen contend that
strikes by all or some public employees are
Justifiable. Such groups as teachers, police=
men, firemen, sanitation men, social workers,
and nurses no longer are hesitant to resort to
stoppages, slowdowns, mass rJsignations, absen-
teeism, and other disruptive tactics in order
to register their grievances and to dramatize
what has been described as their ",...exaspera-
tion with the failure of the public and its
political represontatives to provide what was
construed as elementary justice,"<J George W.
Taylor has sought to explain the ways in whieh
popular reaction varies in accordance with the
circumstances which engender such drastic ace-
‘tions on the part of public employeesi?

vesvet qualitative analysis of
the strikes which have ocourred sug-
gests that a sharp distinction is
drawn by the public between strikes
as an expression of civil protest
against patently unfair treatment
and assertion of the right to strike
us a regular way of life, that is,
A8 a recognized institutional form
for establishing employment terms.
Despite the seriousness of the stop=~
pages, the public has been underw
standing about the withdrawal by
nurees of their services, It waa
believed they had legitimate rea«
sons for their protest.

Public reaction has been entirely
different in respect to the veara

23

.
k

after-year stoppages by public
trenslt employees who walk off the
Job in order to imprcve oconditions

of employment which, at eaoh settle~
ment, have heen enthusiastically de=
olared "the best ever".. Use of strikes
by school teachers as a form of flash
protest is doubtlessly planed in a
different category than employing the
strike, or its threat, as an integral
part of periocdic negotiations, In
other words, some strikes are deemed
to be more intolerable than others.

Contrary to the impreassions of some, there
appears to be no direst relationship between
the number of strikes and the leglslative ap~
proich to publio employee relations, In 1967,
New York under its collective bargaining law
had 15 strikes, Ohio and Illinois with no basic
legislation in this avrea had 28 and 18, res-
pectively A rehibe2p 3 « Michi~-
gan, on the other hand, with collective bargain-
ing for local Jurisdictions, had 34 work stop-
pages that year, while California with meet and
confer had 8, In 1968, Ohio and Illinois again
passed the 20 mark and New York joined them.
California reached 18, while Michigan soared to
42, Meanwhile states with no general legisla-
tion began Lo enter the lists with Florida hav-
ing 63 Indiana, 94 Tennessee¢,7; and West Virw
ginia, 7.

The Limited Right to_Strike: Recent re-
ports by study commissions in Pennsylvania and
Colorado have contained recommendations for
removal of the strike ban for certain categories
of public employees. In its June 1968 report,
the Governor's Commission to Revise the Public
Emple, o Law of Pennsylvania (Hickman Commis=
sion) resommended that, except for policemen
and firemen, the right to strike should be ac-
corded to public employees. This right would
be limited by . provisions that all collective
bargaining procedures - including face«-to=face
bargaining, utilizacion of tt@ state Mediation
Service, fact«finding by a tr ..unal of thiee
arbitrators appointed by the Labor Board and
publication of its recommendations - must have
been exhausted before a strike could be per=
mitted, The strike could not commence or per=
sist 1f the health, safety, or welfare of the
general public was thereby endangered, and une
lawful strikes would be subject to court in=
Junctions., Severe penalties in the form of
fines, imprisonment, or both of the bargaining
agent and/or individual employees would be ene
forced for violations of an injunction.25 On
the other hand, compulsory arbitration would
be utilized to resolve impasses involving
policemen and firemen. The Hickman Commission
presented this ragional in support of these
recommendationsi?

The collective bargaining pro=
cess will be strengthened if this
qualified right to strike is recogs
nized: It will be some ocurb on the
possible intranaigence of an eme
ployers and the limitations on the
right to strike will serve notice
on the employee that there are iimits
to the hardship that he can impose.
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We also belleve that the limie
tatlions on the right to strike which
we propose,..will appeal to the gen-
eral public as so much fairer than
a general ban on etrikes that the pub-~
lio will be less likely to tolerate
strikes beyond these boundaries,
Strikes can only be effective so long
as they have public support., In
short, we look upon the limited and
carefully defined right to strike as
a safety valve that will in faoct
prevent strikes.

It should be emphasized, however, that these
features of the report were not endorsed by
elther the governor or the legislature. A bill
basged on the Committee's recommendations was
introduced in the legislature and did not ine-
clude provisions for a limited right to strike.

On December 9, 1968, the Committee on Pub-
lic Employee Negotietions of the Colorado Leg-
islative Council submitted a report to the Gen-
eral Assembly, Based upon its study, the Com-
mittee proposed a bill establishing for the
first time procedures to guide collective nego=-
tiations between public employers and employees
in the state and its political subdivisions.
The bill did not contain a blanket ban on work
stoppages. Instead, it distinguished between
"lawful" and "unlawful" strikes in the public
sector. This differentiation was a product of
the Committee's conclusion that:?

+veothe experience with strike
prohibitions in other states indi-
cated that strikes in the public
sector cannot effectively be pro«
hibited by legislation. Strikes
are a part of the collective bar-
gaining process and if collective
bargaining fails, laws against
strikes cannot prevent strikes.

The Committee defined '"unlawful' strikes by
publie employees as those that (a) are called
in support of or sympathy with issues beyond
the control of the negotiating parties, such
as secondary boycotts or strikes against a
third party, (b) o6cur during the life of a
collsetive bargaining agreement, or (c) com-
mernice prior to the exhaustion of all impasse
procedures. Although the Committee did not
explicitly define what it considered to he a
"lawful" strike, apparently any work stoppage
by any group of public employees except police=
men and firemen that failed to meet any of the
three preceding conditions would fall into this
category.

The bill provided that if the bargaining
parties could not reach an agreement and if
available impasse procedures, including sub-
miesion of the faoct finder's recommendations
to an appropriate legislative body, were uns=
successful, then the employee organization rep=
rosentative would bte required to file with the
state industrial commission a notice of intent
to strike twenty days prior to the date of the
aotual stoppage:. The commission then would
notify the affected publioc employer and deters
mine whether the strike would endanger publio
health or safety, This finding would be trana-
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mitted to the governor, the public employer, and

the exclusive bargaining agent. The governor
then would be empowered to issue an exeoutive
order postponing for a forty~lay peviod any
strike that presented a danger to public health
or safety.,

Severe penalties would be imposed on in-
dividuales and unlong violating the executive
order, The industrial commission, for example,
could place violating individuals on probation
for two years and bar increages in their com-
pensation and benefits for one year. Turther,
if the employee was in the state classified
civil service, charges involving disciplinary
aotion and possible dismissal could be filed
with the State Civil Service Commission. Pen=-
alties which the Commission could impose on
violating labor organizations could include

heavy fines and loss of dues checkoff privileges.

Argumepnts Against the Right to Strike;
Old~style proponents of no-strike provisions in
public employee labor relatione laws believe
that work stoppages challenge the sovereignty
of government, In a democracy, it is argued,
sovereign authority resides with the people and
an employee organization striking against a
public employer attacks the system of delegated
authority that serves as the basis of represen=-
tative government.

A second line of argument underscores cer-
tain banic differences between the public and
private sectors, In private enterprise, rela-
tive economic power ultimately determines the
nature of the bargaining agreement, Criteria
for guiding employer decision-making are perti-
nent to the market place; the company must de-
cide whether it will maximize its profits by
opposing employee demands and thereby face the
possibility of having production reduced or
stopped, or whether it will limit its profits
or hike prices by agreeing to employee demands.
These economic criteria, according to this line
of reasoning, are irrelevant in the public gec«
tor where a price tag is not often attached to
individual governmental services, where the
taxpayer usually is unable to pick and choose
between those services he desires or dons not
desire to pay for. Criteria relating to the
scope and cost of public services are more an
expression of political power, and decisions
concerning priorities to be attacheda to the
allocation of services -~ '"who gets what, when,

and how?" = are determined through the electoral

process. Because the strike is an economic
weapon, then, it is inappropriate in the pub=
1ic sphete where final decisions are determined
by the exercise of relative politiogl power.

As the Taylor Committee concludedt?

The fact of the matter is that
collective bhargaining in the prie
vate ente. prise context is markedly
different in many respects from
ocollective regulation ih the govern-
mental oontext. One difference is
in the lack of apprepriateness of
the strike in the public sector....

Careful thought about the matter
shows oconclusively, we believe, that
while the right to strike normally




performe a useful funoction in the
private enterprise sector (where
relative economic power is thwu
final determinant in the making
of private agreements), it is& not
compatible with the orderly funce-
tioning of our democratic form of
representative government (in
which relative political power is
the final determinant).

A third argument stresses another basio
public-private sector difference. Unlike his
counterpart in private enterprise, a public em-
ployer cannot counter the emplovees' economic
weapon - the strike = with his own economic
power - the lookout, It is difficult if not
impossible for goverument to eliminate or to
restriot services merely as a means of exert-
ing power over its workers. As the counter=
vailing effect of possible unemployment is
eliminated, it is argued that the strike wea~
pon gives employees an unfair advantage over
the employer, an advantage not enjoyed by priv~
ate sector workers,

A fourth view maintains that the conse-
quences of public employee strikes precludes
their legalization, In private industry, the
people who are adversely affected by a work
stoppage are usually only those directly con-
cerned - labor and management. On the other
hand, in the public sector a strike against
a government employer is in effect a strike
against the public as a whole,

Proponents of legislation prohibiting
strikes by public employees also assert that
due to the indispensibility of virtually all
public services, work stoppages can bring
government to a virtual standstill, They note
that the elaborate public decision-making pro-
cess whereby jurisdictions assume, retain, or
relinquish functions in itself provides a kind
of test of "indispensibility" and this tost
makes irrelevant claims that workers performing
similar or like functions - whether in thé
private or public¢ sectors < should have equal
access to the strike weapon. This position,
in effect, constitutes a fifth line of "anti-
strike" argument and is used against proponents
of the limited right to strike. These critics
further contend that definitions of "essential"
and "nonessential" public services would be
difficult to develop and impossible to imple-
ment. They point out thats the absence of
legal restraints would encourage unions to
strike and that, as a practical matter, it is
difficult if not impossible to differentiate
between strikes that endanger the publiec health,
safety, and welfare, and those that do not. The
injunction device, it is pointed out, is only
a temporary sourcé of relief as it dees not
assure agreement or even a coming together at
the negotiating table.

A sixth line of argument draws upon exe-
perience in private enterprise where strikes
oocurring in industries providing essential
servioces have been declared illegal., Under tue
national emergency provisions of the Tafts
Hartley Aot temporary injunctions have been
granted against strikes, suoch as those by raila
road and public unility workers, which the
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President of the United States and the ocourts
determined would bg threats to the national
health and safety.?% Since all governmeut ser-
vices fall in the "ussential" ocategory, they
too "ve essential to health and safety and
shoulda not be dilisrupted by strikes,

AEM%MMX of the R Strike:
On the other side of the coin, supporters of

the right of public employees to strike contend
that the strict interpretation of the sover-
elgnty dootrine oclearly has been modified by
the government allowing itself to be sued,
entering into binding contracts, and agreeing
to compulsory arbitration of disputes and
grievances, Thus, the traditional view of pub~
lic omployee strikes ocan be modified in light
of modern interpretations of the sovereignty
doctrine,

These critiocs also question the validity
of certain alleged basic differences between
public and private employment. They argue that
only policemen and firemen really perform es-
sential services, and practically all of them
concede that these two groups should not be
allowed to strike. At the other extreme, such
occupational categories as clerks, maintenance
men, park attendants, and museum guards are
viewed as being generally nonessential in terms
of their work stoppages posing potential threats
to public health and safety. Therefore it is
asserted that these "nonessential!" groups should
not be prohibited from striking.30 For occupa-
tions in the middle zone ~ such as transporta-
tion, public utility, hospital, and sanitation
workers - it is pointed out that since similar
or identical services may be performed by pub-
lic agencies in one city and by private agencies
in another, it would be discriminatory to pro=-
hibit employees in only those service areas
under public ownership from engaging in work
stoppages. (It should be noted, however, that
some states require compulsory arbitration of
strikes by employces of private utilities.)

A third basic position maintains that
even though legislative bodies and the ocourts
have not struck down anti-strike provisions,
the incidence of' strikes by public employses
nevertheless has increased at a rapid rate.
Some claim that state legislation prohibiting
strikes and imposing severe penalties on viola«
tors has not only been singularly ineffective
in preventing work stoppages; but actually has
been responasible for hindering the settlement
of some strikes. In many instances, these
penalties must be waived as a condition of
unions being willing to resume public services.
As the New York Times commented during the
January 1965 strike against the New York Welw
fare Department: “The major stumbling bloock
to a settlement has been Mayor Wagner's refusal
to guarantee a waiver of legal penalties....
of the state's CondinsWaullin Act. Another
attack on such provisions is rooted in the
fact that because of their power position large
unions and associations may break these legal
provisions with impunity while smaller organis
zations are often subjected to severe sanctions
for failure to obey them. Critics of antis
strike provisions point to a further irony in
this situation. In the absence of penalties
to deter employees from atriking, any outlaws




ing of strikes hecomes an uncertain matter o¥
meaningless, Yot, to iImpose light penalties
upon violators reduoes their deterrent effeat
while as demonstrated by the experlence under
New York State's formor Condin-Wadlin Act,
gsevere penaltles often oanrot be enforced. The
problem, then, is attaining a proper balance,
and whether this is possible remains proble~
matic, In light of these factora, it is con-
tended that the most feasible approach would
be simply to repeal strike bhans in the public
sector,

A fourth line of argument holds that reo=-
moval of strike prohibiltions would not neces-
sarily increase the number of strikes in the
public seotor. Instead, the real effect of raz-
ing the legal barriers to strikes by some or
all ococupational categories would be to force
public employers to engage in genuine negotia~-
tions with employee organizations, One union
spokesman put the case this way:32

Strike prohibitions are not simply
ineffectual, though they are undeni-
able that, What is far more serious,
they warp this vital process of genu-
ine collectiv? bargaining among eguals.
They bring employees to the bargaining
table, but as inferiors, Simultane-
ously they provide false reassurance
to management representatives and
induce less thon genuine negotiations.
Ironically, they create the very ten-
sions, exacerbate the very situations,
provoke the very stoikes they were
allegedly formulated to prevent,.

The AFSCME's position on the essentiality ques-
tion is firmly rooted in the principle that
successful collective bargaining can only occur
among equalsi33

This union has sald repeatedly that
it does not believe ir the right to
strike merely for the sake of striking.
Certain government employees -~ police=-
men, firefighters, prison guards, and
other similar categories - should not
end must not strike. We believe, how=-
ever, that when management adamantly
refuses to negotiate or to meet the
legitimate requests of most public em-
ployees, those employees have the
right to stop work as a last resort
toward the end that the action will
bring about resolution of the problem
for the ultimate good of all con=
cerned, including the public.

Therefore, the lifting of strike bans is
viewed as a safetysvalve for releasing the
pressure to strike generated by the frustra=
tions resulting from employer reluctance to
bargain in good faith. Some proponents of this
position point to foreign countries where the
right to strike has heen accorded to public em-
ployees - auch as Britain, Canada, and Sweden «
as exemplifying that protracted breakdowns in
publiec services will not ocecur.

18peech by Jerry Wurf, International Presa
ident, AFSOME, before the 1967 U.8., Conference
of Mayors, Honoiulu, Hawaii, June 19, 1967,
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onoording to George W, Taylor, "A substane
tial and long overdue overhaul of publioc employe
ment relations ls underway in numerous states
and municipalities despite the percistence of
many doubts about the changes being made, In
most states and munioipalities, however, a
staunch adherence to the estatus quo is being
maintained, To a considerable extent, these
doubts and this adherence arise because of con-
cern about the serious infringement of strike
aotion upon vital public interest," See his
"Impasse Procedures - The Finality Question,"
speech before the National Oonference on Publioc
?ggéoyment Relations, New York City, October 15,

Jsee Kenneth 0, Warner and Mary L., Hennessy,

Public Mansgement at the Bargaining Table (Chi
oagot Public Persommel Association, 1967), p.

74, which pointed out that, "In the three levels
of government = federal, state and municipal -
the leasl structured and most nebulous condition
vf employee-management relationships exists in
state governments, State legislatures have been
relatively active in legislating for employee=
management relationships for municipalities and
other local governments, but they were slower

to legislate for their own state employees,

Some observers believe this is because legisla-
tures have not yet resolved the issue of whether
collective bargaining impairs the sovereignty

of the state itself,"

43onn W, Macy, Jr., "Public Employee Labor
Relations in a Changing Socliety," address at
the Joint Conference of the American Federation
of Labor Congress of Industrial Organizations
and the Canadian Labour Congress, Niagara Falls,
Ontario, November 20, 1968, pp. 2=3,

5Bendamin Werne, "Unit Report: The Rights

of Public Employees," National City-County Ser=
yices on Management-Labor Relations," November
1967,

6Bxecutive Board, Maritime Trades Depart«

ment, AFLCIO, Collective Bgrgg;ging‘ig the
Public Sector:t An Ihterim Report, February 13,

1969, ps 7+ (Hereinafter cited as AFLCIO Marie
time Trades Department Interim Report.) The

MID Committee which drafted this report included
representatives of various AFL-CIO affiliates
having an interest in the public employee sec=
tors APFSCME; IAPF; Textile Workers, Retail
Clerks, Communications Workers, Pilumbers, Care
penters, Machinists, etoc,

7Por an example of the changes which have
ooccurred in the application of sovereignty docs
trine to collective negotiations seet Felix A,

NiQTO: "The Implications for Public Administraa
tion, " Public Administration a%x%gﬁ, XXVIII,
No, 2 (MarcheApril 1968), pps 137«42, and Kurt

L. Hanslowe, The ngbf%gg Law of Labor gglgt%ggg
ég %gpggﬁ E?plog%eﬁt thaoa, New York: New York
tate Sohool of Industrial and Labor Relatiovns,

October 1967), Chapter 2,
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4Hans1owe, op. cit. pa *11,
151big,

6g5ection 1, Civil Rights Act of 1871, 42
UsS¢Cs 1983, provides: "Every person who, un-

der color of any statute, ordinance, regulation,
custom or usage, of any State or Turritory, sub=

Jeots, or causes to be subjected, any citizen

of the United States or other person within the

Jurisdiction thereof to the deprivation of any
rights, privileges, or immunities secured by
the Constitution and laws, shall be liable to
the party injured in an action at law, sult

in equity, or other proper proceeding for re=
dress,"

17Executive Board, Maritime Trades Depart-

ment, 22. Oit., p. 10.

18Arvid Anderson, "Public Gollective Bar-
gaining and Social Change," remarks before the
Labor Law Section of the American Bar Associae
tion, Philadelphia, Pennsylvania, August 6,
1968’ Pe 24

19Nigro, Op. cit., ps 139,
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Collective Bargaining and
Public Employees

This chapter on collective bargaining in the publi. sec=
tor was prepared by the research department of the American
Federation of State, County and Municipal Employees.
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There 1s a growing oonsensus that public
employee unionism is here to stay. Most fair
minded people, both in and out of government,
agree that oollective bargaining rights for pub-
lio employees is necessary, This ground swell
of opinion was ocapped by the National Governors'
Conference in their comprehensive study of the
problems involved in public employee~management
relations, The stuly, "Report of the Task
Torce on State and local Government Labor Rela~
tions," made in cooperation with the Public
Pergsonnel Association, flatly stated that there
must be collective bargaining in the public
servine.

One statement perhaps best summarizes the
views expressed in the report. "The problems,
both theoretical and practical, raised by the
introduction of collective bargaining in the
domain of ''ublic service are numerous and come
plex, and a legislative body may be tempted to
avoid dealing with the subject, Most author-
ities, however, are convinced that if the pub=
lic employee is granted by legislation the
right to share in the making of decisions that
affect wages and working conditions, he will be
more responsive to the agency's task and will
bebetter able to exchange with management ideas
and information on operation. This, it is
agreed, will make government more effective."

It is important to thoroughly understand
that this demand for collective bargaining
rights is an acutely felt need by public em-
Ployees tliomselves to participate in the deci-
sion making process. Unions and collective
bargaining serve as the vehicle through which
bilateral decisions will be made. Generally,
the press of this country has grasped the mean-
~ng of this "new militancy" of public employees.
In 1962 alone, several national magazines and
iewspapers editorially supported collective
bargaining for public employeesti

Business Week, February 17, 1968 - "Public
employee unionism is here to stay; the country
must learn to live with it." Earlier, the same
article gtated "the aim should be to reinforce
bargaining rather than to outlaw all strikes by
public employees in a way that can only result
in widespread law-breaking and discrediting of
the laws themsolves,"

Life, March 1, 1968 - "Only a minority of
the laws admit what should be obvious - that in
this day employees, public or private, have a
right to voice in the terms of their employment.
The great need in the public sector is for laws
that would guarantee the right of collective
bargaining. . . "

Time, March 1, 1968 « "Until now, most
government thinking and effort have been die
rected at prohibiting strikes and punishing the
1inions that violate the bans. Since it 18 now
clear that his negative stance only makes mata
ters worse, new efforts must be mounted on the
positive side. First, the right of the growing
millions of public employees to organize and
bargain collectively must be recognized. Secw
ond, urgent and continuing work should bhe uns=
dertaken to develop bargaining procedures and
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machinery ailmed at preventing strikes, rather
than banning them and punishing strikers." The
editorial concluded; "Whatever new laws are
enacted, the publioc will have to accept the
principle that government employees should have
a right to participate in the determination of
thelr working conditions - in other words, to
collective bargaining."

The primary tesk is to develop a system
that will make harmonious labor relations and
efficient public administration compatible.
This can be done through well thought out come
prehensive collective bargaining leglslation.
We f..mly believe that such collective bar=-
gaining legislation should incorporate the sube-
Ject matter discussed in the pages that follow.

+ Collective bargaining legislatio

gguld apply to all public employees in the

atate It should include state, county and

municipal emgloxees.

The "Report of the Task Force on State
and Local Government Labor Relations" (Gover=
nors' Report) advocates a single law as do
three recent Governors'! Study Commissions:
Illinois, New Jersey and Pennsylvania. The
former personnel director of the City of Cin~-
cinnati, W, D. Hiesel, stated in his book,
Questiors and Answers on Public Emplovee Nego=
t;atgons," . + the methods of determining
recognition, the principle of exclusive recog-
nition, the development of a written agreement,
and the uses.of mediation, fact-finding, and
arbitration are all the same, regardless of
the services rendered by the union members.

It is therefore our conclusion that the basic

law can be the same, and that, when necessary,
special sections be added applicable to speci=-
fic groups."

2. The law should exgresslx provide for
the rights of emplovees to organize agd Join

ference, restraint or coercion.

We shall later discussg a mechanism to en=
force these rights.

for unit deter-
the emplover.

The queation nf determining whioh occu=
pational categories shall be joined together
or which departmental bodies may be put in the
same bargaining unit or which geographical
operations mev be combined for purposes of
recognition is frequently complex. Most laws
use the term "community of interest" as the
guiding factor. Ooccasionally laws may attempt
to set forth detailed criteria for unit com-
position. These problems are largely admins
istrative and are best handled by the agency
responsible for administering the law. The
employer should not be permitted to determine
unit composition. The temptation to gerry=
mander units and therefore defeat a union, or

determine which union shall represent employa
668, may prove too great for some employers.
The administrative agency must have the cone
fidence of all parties involved. Here too
the Governors' Report recommends that "it 3s

3. The law should provide
minations by an agency other than
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osgsentlal that administrative machinery be pro-
vided at the state level to decide on questions
of representation.,"

o

Pxclusive recognition gives the union the
right and responeibility to represent all eme
ployees in the unit without regard to member=
ship., Collective bargaining simply does not
work where unions are recognized to represent
their members only. This kind of dual repre=-
sentation can become an administrative monster
for management, and more importantly it weakens
the capacity of unions to effectively represent
employees, Eight of the states with public em-
ployee collective bargaining legislation re-
quire exclusive recognition, The Governors'
Report also supports this view by stating!

"From the employer's viewpoint, the
members~only and the proportional
representation plans might complicate
the bargaining process. These con~-
cepts often engender rivalries which
could lead to conflict and instebility.
From the employees' viewpoint, these
alternatives could have the advantage
of providing additional organizational
choicej but this added freedom of
choice i3 often offset by the relative
weakness of the rival organizations
that result as compared to an organ=
ization with powers of exclusive rep=-

resentation,"
rovide for genuine

5 muw_m_d T
ining, not some lesser form of

_such as the right to

representation righ:
discuss or consult.

Without the right to bargain, you do not
have bilateral decision making. The right to
consult is merely a disguise for the same old
unilateral determinations. The Governors' Re~
port addresses itself to the mechanics of making
the ¢ollective bargaining process work. As
President Wurf has stated, collective bargain
ing ", . .is a process which transforms plead-
ing to negotiation., It is a process which pers=
mits employees dignity as they participate in
the formulation of their terms and conditions
of employnent. It is a process which embraces
the democratic ldeal and applies it concretely,
specifically, effectively, at the place of
worlk. "

There muat be an obligation to bargain in
good faith on the part of both parties. The
obligation to bargain in good faith does not
compel eithetr party to agree to any proposal.

Bargaining responsibility must be fixed
clearly. 8ince most labor relations problems
are administrative,; the bargaining responsibila
1ty should be seated with the chief executive.
To leave this question open is to assure bucks
pasaing which will do considerable damage to
the collective bargaining process. The chief
exeocutive should be expressly permitted to del=
ogate authority, but the ultimate respoiisibil=
ity would be his., This proviasion is extremely
important, because the courts have often found

acts of publio offiloilals to be invalid on the
grounds that such aois oconstltuted an 1llegal
delegation of authority,

6, Legisle ye authorize
dueswoheokqff;for'tha exoluslve_renresentaﬁive.

Twenty-one states have checkoff laws,
Checkoff is heing done in virtually all other
states, Additionally, most lLarge cities have
agreed to checkoff,

Further, we believe that cheokoff should
be limited to the exclusive representative.
Recognition of & minority union through dues
deduction 1s unwise,

tration.”’

Almost universally, contracts in the pri=-
vate sector provide for final and binding arbi-
tration by a neutral third party as the termi-
nal step in the grievance procedure, Legal
questions have arisen as to the power of public
employers to agree to final and binding arbi-
tration of grievances in the absence of express
authority. Therefore, legislation should ex=-
pressly authorize the parties to agree tc such
arbitration.

Almost 300 AFSCME agreements provide for
final and binding arbitration as the terminal
step of the grievance procedure, These cox-
tracts are in effect in more than one~half of
the states,

8. Legislation should provide dispute
resolution machinery.

Most people would agree that legislation
should contain some mechanism to resolve im-
passes resulting from contract negotiations.

We prefer the legislation should strongly en-
courage negotiating parties to devise proce-
dures of their own for settling disputes. Such
procedures should include the availability of
mediation and fact-finding, but very definitely
should not include comipulsory arbitration.

Experience with compulsory arbitration,
both in this country and in other demoocratioc
nations, conclusively proved that it simply
does not work, Its edvocates claim it is an
effective substitute for the strike. Australia
has outlawed the strike and substituted compuls
sory arbitration., Yet Australia witnesses the
same proportioni of man hours lost due to strikes
asg does the United States, where the strike is
logal (in the private sector). Several Cana= -
dian provinces have also had unsatisfactory ex=
periences with compulsory arbitration.

Further, compulsory arbitration weakens
the collective bargaining process in that the
weaker party tends to go through the motions
of bargaining but puts its real reliance on
compulsory arbitration. With compulsory arbis=
tration as the terminal step in the bargaining
procesas,; there is 1little preassure on the pars
ties, especially the weakeir party, to receds
from extreme positions.




Mediation i1s a useful device and assists
in achieving agreement, On rare ocoasions when
mediation falle, fact-finding should bhe availe
able to the parties, We favor faot-finding
with publio disclosure - that is, public dise
cloeuve after the parties have had a roasonable
opporvunity to examine the faot-finder's report
and reevaluate their positions. Then, if n.
agreement 1s forthcoming, public disolosure
should be made,

We ocould envislon certain rare ooccasions
when the parties themselves would choose to
voluntarily submit a limited number of specific,
unresclved issues to voluntary arbitration,
This avenue toward resolving an impasse, how~
ever, must he voluntary and should be used on
rare occasion, Basically, we believe the par-
tles themselves must be relied on to settle
thelr differences in a good faith manner.

9. A gollective bar
administered by a tripartit

In the private sectovr, government, in the
form of the NLRB, acts as the neutral party be-
twveen management and labor. Government, how=
ever, obviously is not a neutral party in pube-
lic service. Government should not be expected
to uct as a neutral in the reésolution of dise-
putes between itself and labor. TFurther, even
the attitudes of the parties toward the neutral
must affect the direction and spirit of employ-
ee=employer reletionship. This tripartite ad-
ministration of a law would, we think, result
in a greater acceptability of the law's impar=-
tial administration by all parties concerned,
the public, management and labor.

e board,

Thus far, New York City is the only juris=
diction which has experimented with such a trie-
partite system. Under this law, management
selects two people and the unions representing
city employees select two representatives,
These four penple, who serve at the pleasure
of the party who selects them, select three
neutral members of the board. The chairman,
who is one of the neutrals, serves as a full
time administrator.

Individuals selected for dispute resolu=-
tion are chosen by these aforementioned seven
people who make up the administrative board.
At least one management and one union repre-
sentative must approve each of the individuals
used for dispute resolution.

10. Legislation should prohibit certain
activities by both parties which are known as

unfair labor practices.

The following activities mey buv considersd
to be unfair labor practicest

Unfair Labor Practices by Emplovers,
Interfering with, restraining or
coercing employees in the exercise
of their rights of self=organiza=
tion or non-organization.

Encouraging or discouraging members
ship in an employee organization by
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digorimination in regard to hire,
tenure, promotions or othor ocondi -
tions of employment,

Disoiplining or otherwise disorime
inating against any person because
he has filed a charge of unfair
practice or has given testimony
under the statute,

Controlling or dominating an em-
ployee organization or contribu-
ting financial or other support to
it, provided that an employing
agency shall not be prohibited from
permitting employees to confer with
it during working houvrs without
loss of time or pay,

Refusing to negotiate in good faith
with a certified employee organizas
tion,

Unfeir Labor Practices by Unions.

Interfering with, resiraining or
coercing employees in the exercise
of their rights of self-organiza-
tion or non-organization.

Inducing the employing agency or its
representative to commit any unfair
labor practice.

Refusing to negotiate in good faith
with the employing agency.

1. Legislation should expressly
for broad scope coiléctivé'bérgalﬁihg.

As under the National Labor Relations Act,
legislation must permit the parties a free hand
to solve all questions relating to wages, hours,
and werking conditions. To do less would be an
empty gesture, Severe problems concerning em=
ployer-employea relations in the public sector
will not be solved by state legislatures grant-
ing the right of collective bargaining on theé
one hand and then virtually withdrawing it on
the other by severely limiting its scope,
Broad scope collective bargaining sinyly means
that the parties are not prohibited by law from
negotiating on various aspects of the employs=
ment volationship, It does not mean that mane
agement must agree to all union demands, or for
that matter, vice versa. 1In fact, the Gover=
nors' Report states that there is goneral agroec=
ment ", ., . that a management that wishes to
limit areas of bargaining should attempt to ob=
tain this by negotiating a strong managemont
rights clause . ., . Moreover, a strong and exe
perienced management should be able to proteoct
itself at the bargaining table without Jeopards«
izing the principle af collective bargaining."

All too often public employees may not ens
gage in genuine colleotive bargaining on vital
subjects suoh as wages and certain policy mats=
ters. In too many Jjurisdictions civil service
rules take precedence over colleotive hargains
ing. Such prohibitions so restpioct collective
bargaining ", . . as to nullify the vaiues of
the provess," according to the Governors!'
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Report., Civil service or merit systems have
oome to oncompass many aspects of employese re-
latlons and personnel management not related to
the merit prinoiple, whioh principle these sys=
tems were deslgned to protect. We have no ar-
guvment with the merit prinoiple, but we do want
“  ave & voloo in its implementation and in
matters whish are now unllaterally determined
by oivil service commissilons,

dure with _bargain

Wages should, of course, be bargaineble.
Turvher, we need amasuranoe that the wage agree-
ment will actually be effectuated. The sim-
plest way to acocomplish this ils to require the
budget making authority to comply with the
agreement, Otherwise, two level bargaining
will result, Surface bargaining will take
place with the employer at the same time that
lobbying activities will be carried on with the
legislature, This will destroy the effeoctive-
ness of public management in the bargaining
process., In order to be effective at the bar-
gaining table, the public employer must have
authority.

Because of th: legislature's reluctance to
release control of the budget, the public em=-
ployer is generally not given much anthority.
As an alternative, an approach such as that
used by the Connectiocut law is acceptable.
Here, the public employer must submit the
agreement for ratification by the budget making
authority within two weeks. The legislative
body is presumed to have ratified the contract
if it fails to act within 30 days. If it re-
Jects the contract the parties go back into
bargaining. The Governors' Report says only
that "it is therefore essential when state leg=-
islatures impose the conditions of collective
bargaining to provide local governments at the
same time with sufficient fiscal authority to
meet their obligations under collective barw
gaining."

While most legislation is silent on this
matter, problems are generally worked out in
advance. We do think, however, that legisla-
tion should adequately ocover this very impor-
tant arca.

13, Legislation should expregssly author-
ize the courts to enforce collective bargaining
agreetients .

In the private sector it is taken for
granted that contracts reached between the par-
ties ares enforceable in the courts. If they
were not, our entire system of labor-management
rolations would have broken down years ago.

In public employment, however, we have wits
nessed the attempts by public management to
evade their contractual obligations under the
theory of sovereignity. This theory goes baock
to the divine right of kings and the cofimon
law tradition under which he was the true sovs
ereign. Today, governments, under this theory,
nay attempt to exempt themselves from lawsuits
on the basis that they are sovereign. Tor the
most part, this has been abandoned except b*
the minority of governments who attefipt to use
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1t to counter efforts of unionization and col-
leotive bargaining by theilr employsees. Corw-
tainly in oommerocial contracts, governments no
longer use this defenso,

Minnesota law requlres the oolleotive bLar-
gaining agreement to be ratified by resolution
or ordinance. The attorney general of the state
ruled that since resolutions and ordinances aro
repealable, crontraots embodled in them ounnot
be binding and therefore are unenforoeable,

Even grievanoe procedures are not mandatory upon
the publio employer.

1%, Collective bargain; egislatio
ghould © thorilze the part: go-
tliate agr ling for un

APSCME has some form of union security
provisions in about 40% of its agreements.
These union securilty agreements exist in more
than a score of states. Various forms of union
security agreements have been upheld by either
attorney gonsiral's opinions or the courts in
several states including Washington and New
Hampshire, and by the Michigan Labor Mediation
Board., Vermont law specifically allows union
seourity agreements.

Only through memvership in the union can
emplcyees participate democratically in deter-
mining direction, policies and procedures that
the union will follow., It fixes an employee’s
rights and responsibilities.

15, Legislation should not prohibit pub-
lic empnloyee strikes.

Legislation that prohibits strikes may
make strikes i1llegal, but it does not success=-
fully stop strikes. Strikes by public employ=-
e6s are now explicitly banned by statute, court
decision or attorney general opinion in 33
states, They are held to be illegal according
to common law in almost all other states. Des-
pite these prohibitions, the number of public
employee strikes grow yearly. These prohibi«
tions prove to be ineffective in the face of
employee frustrations that have no reasonable
foreseeable relief. As a matter of fact, the
most stringent anti-strike legislation i1ls gen=-
erally the least effective in stopping strikes.
Legislation must recognize that strikes ocan be
prevented by creating mechanisms by which the
parties can successfully resolve their differ-
ences. Even under the best conditions, occas-
ional strikes may take place. According to
Arvid Anderson, chairman of the New York City
Board of the Office of Collective Bargaining,
"the ohly sLsolute guarantee against strikes
is a police state." Turther, the automatic
penalties against strikes contained in sofie
legislatio: are simply not workable.

The Pennsylvania Governor's Commission
Report recognized these points in recommending
(except for police and firemen) that a limited
right to strike pbe recognized for public em-
ployees.¥ In what must be considered a land-
mark statement the Report said, ". . .where
collective bargaining procedures have been 6X«
hausted and public health, safety or welfare
is not endangered, it is inequitable and unwise
to prohibit astrikes." The Report further
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ventured, "tho collective bargaining process
will be strongthened Lf thie qualified right to
strike ls recognized., It will bo some curb on
the poseible intransigence of an employevr ., . "
The Report further stated, "In short, wo look
upon tho limited and carefully defined right to
strike as a safety valve that will in fact pre-
vent strikes." The Report also recommended the
abolishment of mandatory no-strike penalties,

On occasion, the hest designed dispute
settling machinery may breakdown during cone
traot negotiations. We then faoe the rare im-
passe that is immune to conciliatlion, media=
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tion, fact-finding with disclosure, cooling
off periods and other sophistioated tools. In
the final analysis, thoese disputes ocan be re~
solved either through oompulsory arblitration
or the strike. In a free society oompulsory
arbitration ie abhorrent, The right to with»
hold one's labor rather than work for unilate
erally determined conditions of employment
that are unacoceptable must be protected, It is
the only demooratically aocceptable device pro~
viding a final opportunity for the correotion
of inequities,

*See INS, September 1, 1970 (Complete Text)
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Emerging Roles of Educators

This chapter is taken from an address by Natt B.
Burbank, assistant dean, School of Education, Lehigh
University, Bethlehem, Pennsylvania. It was presented
to the American Association of School Administrators at
their convention in Atlantic City, New Jersey.
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Pirst, let us lcok at what has happened

to the yolog and gelﬁgﬁo&ghmpﬁ anong teaohers,
adminlestrators, and board members, I shall re=-

frosh your memory briefly as to the rapld ovos
lution which has taken plaoe in reoent years,
The second and final segment of my remarks will

sot forth some of the responsibilities whioh

faoe these three groups,

Turn baok with me to contemplate the con-
dition of teachers during the Great Depression,
They were ecoonomioally desperate and profese
slonally shamed as a result of the grinding op=-
presgion of those years, The chronic hoate
rookers were Joined by many oonsoientious, co=
operatlve classroom men and women in determina=
tlon to band together in self-protection. The
teaohers' union gained a foothold in communi-
ties where it oould never have ocaught on in
pre=Depres. ‘o years, PIducation assooiations
began to ar .me a nore aggressive postuie to=
ward the socnool district authorities, Though
far less positive and powerful than today's
attitude, this new approach began to move
teachers out of the submissiveness of the
Twenties, They had yet to learn how to apply
their developing muscle, but they were on their
WAY ,

The early stirrings of these trends were
stopped short by World War II. The demands of
the conflict produced a new, if temporary, set
of values, Many isgsues which had been con=
sidered important in peacetime were overshade
owed by the wartime needs of the nation, Every.
one shelved his personal concerns and gave his
best to the stupendous task facing the oountry,
In this vein, most teaohers naturally put aslde
thoughts of aggressive action toward their em-
ployers, and went to war or did their utmost to
help at home.

It was another story when the shooting
ended and citizen-soldiers began to come home.
Millions of Americans, including countless
thousands of teachers, had traveled over the
globe on military duties., Their previously
quiet lives had been given a new orientation,
The monolithic power of the military services
had bred or confirmed in them a dislike for
authoritarian control, If they hadn't been
able to talk back on wartime duty, they ocould,
and did, now that they were civilians again,

At this point the soaring post=war birth-
rate began to compound the problems facing
schools, As the new waves of babies approached
school age, the need for more classrooms sky=
rocketed, Iew buildings had been built during
the war years., Accumulated obsolescence and
the oncoming surge of enroliments put liens on
large chunks of school fundse, leaving less for
salaries,

As the national economy heated up under
the pressure of demand Ffor all kinds of gooda
whioh had been in short supply, the euphoria
of prosperity spread over the land., The pent=
up resistance of teachers to their genteel
poverty burst out in a surge of aotion to bets
ter themselves. More and more men moved into
the teaching protession, Having families to
support, they felt the financial pinoch fay
more than the previously typical single woman,
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These men added a new dimension
to the demand forxr better pay.

off urgency

8ti1ll further enhanoing the stirrings of
teacher millitanoy in the Tiftles was the neoed
for more teaohevrs, There were not enough pro=-
fosslonals to man the new classrooms required
for lnoreasing enrollments, Sohool systemns
inaugurated the unheard-of practloe of positive
reoruitment of teachers., Administrators went
to universitles and oolleges to woo senilor
gtudents, Tormer teachers were entioed baok
to the olassroom by the thousands. And still
mountainous shortages of teachers continued to
stagger the natlon,

The combined effect of all of these pres-
sures put the teachers in the driver's seat
for the first time., No longer were they on
theilr knees to the school board and superinten=
dent, They could go or stay, as they saw fit,
Always there were better positions beokoning
slsewhere if they were dissatisfied where they
were, This was heady stuff for professional
people who had traditionally accepted the role
of passive workers in an establishmente~domi.
nated organization,

Competition between the old-line teaoher
assoclation and the union escalated in the
Sixties as prosperity grew and the demand for
teachers was intensified., The union had im=
proved its image substantially by battling for
teachers during the Depression, It was still
considered somewhat below the dignity of a
professional to join the union, This aversion
ubated, however, ag the boom jyears moved on,
Definite if unacknowledged computition for the
support of teachers created a divisive atmo-
sphere in many schools. Thus was enhanced the
teachers' feeling of growing power, Now they
had more choices that were theirs to make.
Less and less did they feel themselves at the
mercy of the administrator and board,

Teachers forgot the good which superine
tendents had done for them, the efforts to
provide better classroom salaries and condi=
tions, No longer remembered were the friendly,
personal relationships of other days. It be=
came fashionable to denigrate administrators
as a group and individually. Rumors of une
popular actions in the central office cropped
up by the dozens and gained rapid credence,
whether or not there was a shred of evidence
to substantiate them. Conversely, any sign
of support for the superintendent earned one
a disagreeable epithet denoting sycophancy,

Militant teacher leaders in both union
and association ranks surged to the front with
dramatic platforms foir battle. There was no
roofi for moderates, those who retained a sense
of balances Iither they went along or they
kept quiet., Differences in stance hetween
education association and union dwindled until
at times there sceemed to be little to choose
between them.,

And so have the teachers of America ocome,
in an amazingly short span of years, from golf=
denylng dooility to a posture of exciting, ine
toxiocating power. Soattering lozal mergers
of union and teacher associatiun portend what
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many think to be inevitable, a combinatlon of
the two into a nationwlde power blook with
hreath~taking potential for good or ill.

Now what of the school boards? What hae
happened to them in the years since the Depres-
slon, when their power was at zenlth? Because
of thelr authorltarian background and the over=
supply of teachers in those troubled days,
there was no one to say them nay, Lucky were
the teaohoers who could find Jobs., TPew dared
utter even mild protest at the grinding which
they were taking from boards who were forced
to cut and cut and cut, Some distriots carried
out these drastic economies regretfully, some
brutally., One board president retorted to a
mlild teacher protest, "Go ahead and quit; we
can replace every one of you tomorrow for less
money than we are paying you.," Most boards,
of course, were more humane in effecting what
they held to be necessary reductions, But the
ﬁar% fact was obvious, that they were indeed
in the saddle and that few dared tc yap at
their stirrups.

Prom this lofty pinnacle of power in the
gchools they consulted nobody, except possibly
the community power structure which doled out
pennies to run the schools., TI’ew even thought
of inviting teachers to discuss policiles or
practices, It never occured to teachers to at-
tend board meetings. In fact, nobody went
there except the occasionally red=necked citie
zen who was either so angry or so stupid that
he did not care what happened,

So school boards lald down the law to one
and all., The only teachers who resisted them
were die=hard trouble-makers, Short shrift was
made of these without benefit of charges or
public hearing. A letter or oral message told
them that thelr employment would be terminated
in June. Thus ended the irritating protest of
some ne'er do-well who had been so unwise as
to question the quiet but supreme power,

This is not to say that those who sat on
school boards were bad people. They were not.
They were conscilentious ecitizens who took their
responsibilities seriously, They acted in ac=-
cordance with the mores of the day, This was
the way things were done,

And like so many others, then and now,
they were reluctant to change. They failed to
sense the new trends that were developing. For
example, in the late TForties one old man who
had served many years on his board reacted typ-
ically., His superintendent had proposed that
a group of representative citizens be invited
to study the building needs of the district,
Said the old gentleman, looking over the top
of his glasses, "My dear Mv, Superintendent,
would you have us abdicate?"

This conservatism has survived even into
these roistering years., Not more than three
vears ago, I sat beside such a mossaback at a
school board conferenoe, The speaker was pree
senting a reasonable point cf view about nego=
tiationa. He said, "School boards are going
to to sit down and discuss polioies with

teachers." Under his breath my dinner compan=
ion growled, "Tho hell we wilit"

a8

It is fortunate thuat such stubborn blind-
ness is bocoming more and more rare, Many
boards are realizing the need for honest come
munication between teachers and the board. The
National School Boards Assoolatilon has set a
fine example by devoting great effort to a
study of this problem, Some state board groups
have also adopted statesmanlike positions on
it.

Yet there 18 still abroad in the land too
much school board resistance to reality. Re=
fusal to recognize what ie happening is ac=
centuating the problems of the schools, Many
a8 district has had more trouble than it needed
to, because of the unwillingness of its board
to Jjoin in sincere discussion with teachers.
The resultant hard-nosed confrontation is well
nigh destroying some schnol systems,

Thus we see the second element of the cur-
rent educational scene, the school boards,
coming down to this Jjuncture too often with an
unyielding and uncommunicative attitude toward
the first group, the teachers, It is not the
toughness that disturbsy it is the failure of
both sides to enter into real conversation
with each other. Toughness is to be expected,
and perhaps welcomed, Lack of communication
can be a disaster.

The third leg of the triangle, of course,
is the chief school administrator. What has
befallen him since the Thirties? Many in this
audience can remember when he was one of the
most respected public figures in the community.
After a period of breaking into a position,
his word was law, both with the teachers and
with the board. He knew all of his teachers
personally, and often called them by their
first names. Sporadic efforts by brash young
men teachers to form a union were quickly
stifled by a shake of the superintendent's
head. The PTA kept the parents reasonably well
in check., The top school man related well to
the handful of silent people who controlled
the town, True, there were problems, and he
worried about them, but the shape of things was
stable, There was no thought that the struce
ture of school power might be shaken or even
destroyed. The continuation of the superine
tendent'!'s employment depended largely on how
well he did his professional job,

From what now appears in retrospect to
have been an ldyllic scene, look where he is

now, He is separated from his teachers by an
ever=widening gap. To them, he is a rascal by
definition. His school system is so0 large

that he doesn't even know some of the teachers,
His relationships with them are limited by the
new protocol, Friendliness is likely to be
misinterpreted as unwarranted pressure, An
invisible but nonetheless real wall has been
thrown up between administrator and teachers.

The role of the school chief in profese
sional negotiations is undefined., Admonitions
of well meaning senior oitizens like myself,
urging dual responsibility to board and teacha=
e1's, are beooming inoreasingly unrealistioc,

The superintendent is being forced toward the
monolithio posture of being the board's man,
As the chief he is sometimes read out of the



looal teaoher assooiation. Tven if still a
member, he 1ls not weloome at meetings. In some
stutes and olties, administrators as a group
are elther withdrawing or being bounced from
the teaohor organizatilons,

This polarization puts the thoughtful
sohool leader in a dilemma, What is he to do at
the negotiation table and how does his activity
there affect his eduocational leadership? If
he is to sit agross the table from the teachers
and do battle with them as the board's Teprow
gsentative, will he still be able to deliver as
an inspirational figure in the eduoational de=
liboerations of the system? Many dc .wt that he
can do both suooessfully. So is he to be withe~
drawn from the brulsing confliot of the bar=
gaining table, and made a mere spectator, in
order to preserve his abllity to exercise much
needed expertise in improving the teaching-
learning prooess? And thén will anyone listen
to him?

Whatever the resolution of this dilemma
may be, the superintendent today is under fire
from all sides - teachers, the public and even
sometimes the board. He is the loneliest man
in the publio schools today, Let him make a
mistake in judgment and he may well be sur-
rounded by the wolves, attaoking him on all
sides and waiting for a chance to go for his
Jugular. The result is the hamstringing, if
not the destruction, of the one figure who
holds the potential for leading all parties to-
ward better education for all ohildren,

Responsibilities of the Groups

Here we end the trilogy in which the
changing roles and relationships among teach-
ers, administratora, and board members have
been brought down through the years to this
point in time, It is logioal now to oonsider
the third phase of our topio, the responsibil-
ities of the three groups. I shall be blunt
but, I hope, rational in my proposals., It is
no time for pious platitudes,

First, thank heaven that the teaohers have
thrown off their submissiveness. They are
standing tall, as well they should., No more
will they tolerate the autooratio put=down
which was perpetrated on them for so long., I
believe, however, that thev need to take heed
lest they over-react., They tend, for instance,
to assume that the board can do anvthing, raise
any amount of money, if it will just muster
the courage to act. This is usually not the
oase, School finance no longer rests only on
local action. There isn't all that much money
avallable for local taxation anymore. TFew ine
deed are the districts that do not depend in
large measure on state and/or federal support,
It 48 not simply a matter of the school board
pulling up their socks and raising taxest

Teachers must beoonie better inforimed on
money matters, Certainly they will ocontinue
to beat on their boards for more and more
funds, and they should., Such action is often
necessary to combat complacency in the hoard
rooiis, But that is not enough. ‘They must also
loarn the facts of 1ife about aschool fi=
nance and, most importantly, Join the boards

in aggresslve search for the needed dollars.

ho

A second characteristio of teaohser milie
ancy 18 the universal drive for salaries, often
to the exclusion of any other objeotive, I am
gure that pay deserves top priority, but the
drive inociude other conditions of work
whioh have a more direct effect on the work of
pupil and teacher in the olasasroom. Among
these are personnel polioies (such as selecw
tion, promotion, and retirement of teachors)
olass size, and materials and facilitiles for
instruoction,

The single~minded pursuit of salary im-
provement is too often accompanied by an un-
willingness to ohange methods of instruotion.
The slow rate of osmosis of researoh findings
through the wall of oonservatism into the olass=-
room is deplorable, There is a real danger
that narrow self-interest will prevent teaoher
from remembering the interests of the ohild,

A third and finel observation is that
teacher organizations are often driving for
the dominating power of deoision in school
matters. This must not be! The school is a
publio enterprise, and citlzen interest is
paramount, Teaohers should play a large part
in developing policy but should not hold over-
whelming power,

To the sohool board I also offer three
warnings for the good of publio education,
The right of teaohers to organize and to exert
politioal foroe must be reoognized. There is
every reason why this is imperative in the in-
terests of better schools. Who better than
the teachers oan work to improve the schools?
Blind refusal to enter into wholehearted nego-
tiations has done incalculable harm to many
schuols. Many intemperate aotions of teach-
ers have been triggered by closed-mindedness
on the part of boards.

I am not suggesting that they should bow
supinely to teaoher demands, I am pleading
for honest and rational debate. Board metm-
bers should recognize and be tolerant toward
the oooasional immaturity of teaoher groups.
Remember, this is a new ball game for them,
toc. They too have much to learn, Why not
more forward pogether, learning by mutual
study?

It 48 also necessary for sohool governing
bodies to acquire know-how in negotiations,
They cannot say "Hell, nol" Their own demands,
based upon the needs of the schools, ought to
be advanoed with vigor. They might well go
after better professional service, a more ra=-
tional method of salary determination, or some
other equally needed change. They need to
learn how to give and take, and hold down emo=
tions as they meet teaohers in contention.

Lastly, boards must faoe up to the fact
that large new dimensions of school finance
must be devised. Political action is inevita
able and even desirable, with school boards,
teachers, and administrators working together
at all levels of government., Imagine what re=
sults could be gained, for instance, if stats
school board associations and state teaoher
organizations would stop opposing each other
in the halls of the legislature and join foroes
for the good of the children,
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I come finelly to the responsibilities
whiohh T goe for the sohool administrator today
and tomorrow, His overriding challenge is to
redlsoover his professional identity, Can he
serve well both school board and teachors?
Probably not, in many places today. TFor those
wvho believe that this oleavage will never hap-
pen where they work, I have real news! They
had hetter helleve it will, and get ready for
it, rather than think it won't and then be
overwhelmed by it. Perhaps the solution will
be a professionally trained negotiator, either
in the employ of the sohools or hired from out-
gide. Tt 48 worth studying.

The school man also needs urgently to
drive for broader oconcepts of communication
throughout the oommunity. The traditional
press, radio, TV, publications, and so on, are
not enough, The people are not being reached,
The flow must run both ways, not only out but
In, It may be that the Berkeley plan of keep=-
ing one cltizen on every block fully informed
on schools will do it. Certainly everyone,
administrator, teacher, board, and citizens,
will need to play a part,

My third admonition (professors are ohrone

io advioe~givers!) to superintendents ie to
come out of the seolusion of the independent
gohool distriot and mix it up with every ele-
ment of government which existe at the looal
level, 7You oan't go it alone any longer, Lven
where schools are oompletely self-governing,
there is need for informal intermotion with
oity, town, and oounty, Take the sciicol board
and teachers with you, Let them share the spot=
light. They can do some things you can't, Thus
ocomes true community leadership.,

In conclusion, I hope it is obvious that
I have been pleading for joint aotion by all
three of us, The frightening alternative may
be the destruction of public education. Other
foroes are waiting in the wings for us to de=
cide whether we are going to consolidate our
efforts or continue to battle eaoh other. They
are ready and eager to take over the job of
teaching ohildren, We can fight among our -
selves while the house burns down around us, or
we oan come out fighting, shoulder to shoulder,
for better schools. Differenoces of opinion,
approach, and posture can and should be maine
tained. The most important task is to join
forces on fundamental issues for the improve=-
ment of education for all children. ’

" 40



What Makes the Teachers So Militant?

This chapter first appeared on the opinion page of the
Albany, New York, Knickerbocker News, and was written by

executive editor Robert G. Fichenberg.
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In Delmar, a gray-halred woman teaoher
with more than 20 years' experience and close
to retirement carries a ploket slign for the
first time in her life, In Ballston Spa, 155
of the school distrliot's 175 teachers form a
phalanx of protest around the school and foroce
1t to close., In Niagara Falls, a 60 year=-old
woman history teacher appears on the verge of
tears as she says "I never thought I'd ever be
doing this" and marches in a faculty picket
line, In Shrub Oak, a lush Westchester County
suburban community, the school district's 425%
toachers refuse to teach,

Why? What's going on with the teachers
here in Metroland and across the state? What
are the situations and issues that have brought
so many teacirers, young and old, conservative
and liberal, to the point where they have been
willing to pass tie point of no return and go
on gtrike, breaking the law and risking jail or
fines, to enforce their demands?

A leader of the Bethlehem Teachers Asso=-
ciation, which called (last week's) brief
strike, says:

"The major issue in our situation is not
pay = although pay is always a factor - but our
rights, When you strike for a right, rather
than for money, the possible penalties don't
bother you, The right that we're fighting for
- here in Bethlehem and elsewhere -~ is the
right to be treated by the board of education
as an equal partner, The board's traditional
paternalistic attitude, in which the board
fostered sort of a father=child relationship
with the faculty, simply cannot be tolerated
any longer, We teachers want to be treated by
the board as equal partners in the educational
planning process and in formulating education=
al policy,"

Asked for a specific example, the Bethle=
hem teacher said:

"The middle school program is a perfect
example, This program was established last
year and the teachers were very enthusiatic
over it, It was a stimulating program and it
glve us a chance to do a better job with the
children, We enjoyed it, the children enjoyed
it and it was a satisfying educational experia
ence, But when we returned to school last
week, we found that during the summer the pro=
gram had been changed. The music and art sege
ments, for instance, had been cut 20% and some
of the flexibility had been eliminated - all
of this without any consultation with the
teachers,

What we are saying now is that this won't
do, We want a piece of the action, to use the
vernacular, We want the opportunity to dise
cuss such situations as this with the board =
as equal partners « and to say "Look, this
kind of change will hurt the program" or "This
change would help the program,'" After all, we
are the professionals in this field and we
should have sotie say,"

Another Bethlehem teacher, a veteran in
the system, says the orisis is the result of
"an acoumulation of years of frustration, highe

e
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pointed by the Taylor Law,
rising expectations",

which encouraged
He explained:

"The Taylor Law suggestoed that the teachw
ers have a right to put forward thelir views,
to bargain with the school board as equals,
to air their views and to have thess views
glvn serious consideration, The Taylor Law
has changed the relationship between teachers
and school boards, The teachers took this law
serilously; some school boards have not, This
was the climax of the situation,

The Bethlehem teacher continued:

"Our faculty never questioned the ract
that the board has the final say, What we're
saying is that the board should take the Taylor
Law seriously and sit down with us and discuss
problems before the final decisiong are made,
This is not just a Bethlehem problem; it's
statewide, It was compounded when school dis-
tricts across the state began to vote down
school budgets one after another, At the same
time, we teachers began to become concerned
over problems on school and college campuses
and recognized the need to meet the problem
by making some changes in the educational pro=
cess, This would cost money,

"We tried to get across our ideas, At the
same time, the public was saying "No. No more
money," Administrators, with one eye on the
school board and the other on budget vote,
went along with arbitrary budget cuts., Finally
the teachers decided that the only way they
could be heard would be through drastic action,
We had to impress the board and the public with
the urgency of the problem, To accomplish
this, we had to make an end around the admin-
istrators who were, in effect, blocking our
access,"

A Ballston Spa teacher who has been active
in the faculty action which resulted in last
week's brief strike, also blames the Taylor
Law, but on a different basist

"The law," he says, "does not give equal
status to both sides, The school board holds
all the trump cards., For instance, when nego=
tiations between teachers and the board reach
an impasse, the law provides that a legislative
hearing be held, But who conducts the hear.
ing? 7The school board, which acts as judge
and jury, as well as the employer, But beyond
that, there's a long history in school sys-
tems of situations in which administrators
have long since abandoned the classrooms and
lost contact with the students, but continue
to decide what is best for those students, with
the voice of the teacher rarely heard., This
isn't the way it works in other professions,
in medicine, for instance, where a nospital's
chief of medicine is chosen by his peers,

What we want, in short, is professional autos
noty, "

All of the dozen or so teachers inter=
viewad « most of them active in the affairs
of their faculty associations « indicated they
were deeply distresgsed over the idea of going
on strike, partiocularly since this involved
breaking the (Taylour) law,



A Bethlehem social studies teacher saild:s

"This was a rough decision, I'll tell you
that T didn't sleep very well because of it,
But I'd say this: The law has inadequacles,

If a present law ls in conflict with a higher
law = human rights, for instance - then the law
must be tested, One way is through leglsla=
tion; the other is through the courts, The
leglslative route seems almost hopeless. This
left the courts, This 1s the way we chose to
test the law, ITt's part of our tradition, It
involves risks, to be sure, But everything
worthwhile involves some risk,"

On their feelings about school hoards, a
Junior high school English teacher seemed to
sum up the teachers' general feeling when he
said:

"Individually, the school board members
are decent, honorable, dedicated people,
They're trying to do a good job, But they've
been operating for years under a system in
which they were the masters and we were the
servants, with no say, It's just a different
ball game now, We're equals, The Taylor Law
says so, That's what this is all about,"

Symbolic Action in South

The whole period of non-violent social
protest, particularly for civil rights, was not
lost on teachers, many of whom participated in
marches in the south, But, if there was any
single symbolic action that impressed them
with the efficacy of direct actlon, regardless
of the consequences, it was in 196&, when the
Reverend Eugene Carson Blake, then head of the
Presbyterian Church of the U,S.,A, and onetime
Albany pastor, accompanied by Mrs, Malcolm Pea=~
body, white~haired mother of the then governor
of Massachusetts and wife of the retired Epis=~
copal bishop of Central New York, went South to
register their protest against inequality - and
were arrested and jailed,

According to many leading educators, the
lesson of this event deeply impressed many
teachers, indicating to them that large num=
bers of Americans had come to accept direct
action as an appropriate means for for c¢hal=
lenging the status quo =~ if the cause were
Just. All that remained was to translate
teacher demands into social imperatives, The
stage was set,

In resorting to a militancy which includes
striking, even if it means breaking a law, the
teachers appear to be following a national pat=
tern in which an inereasing number of individu=
als and groups which by definition and image
normally have not been associated with lawe
breakir 4 or violence have resorted to oftem
illegal power«play tactics,

This list of examples is long, includes
many famous names and familiar organizations,
For instance, Otval Faubus and Ross Barnett,
when they were the governors of Arkansas and
Mississippl, respectively, defied the U,S,
Supreme Court!s 1954 school desegregation dew
cision and subsequent federal court compliance
orders, which were « and are = the law of the
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land, More recently, Alabama's George C, Wale
lace (before and since he has been governor),
Loulsiana's Gov, John J, McKeithen and Plorida's
Claude Kirk not only defied this law but have
urged their fellow ciltizens to do likewise, An
ironic twist here is that all these present and
ex=governors are strict "lJaw and order" men when
it comes to issues which coincide with their

own views and pelitical purposes,

Although a 1963 U,S, Supreme Court ruling
prohibits prayers of any kind in public schools,
on the constitutional grounds of separation of
church and state, many school boards are deliber-
ately defying this ruling = breaking the law,
if you will =~ by scheduling prayers in classe
rooms,

New York City's Mayor John V, Lindsay, who
believes that laws should be applied equally,
frequently has paid a heavy price in popularity
for these views when he has carried them into
practice, When he went to court and had the
transit workers'! union chief, the late Mike
Quill jailed for calling a strike in defiance
of the law, the mayor was painted as the vil-
lain, Likewise, he was pilloried by all sides
when he obtained a similar court order jailing
teachers' union president Albert Shanker for
leading an equally illegal teachers' strike,

When New York City sanitation workers
struck in defiance of the Taylor Law and gar-
bage piled up in the city's streets in putrid
heaps, threatening the health and safety of
the 8 million residents of the nation's largest
city, the mayor asked Governor Rockefeller to
send in the National Guard., The governor not
only refused, but obtained the release of gani-
tation workers union president John DeLury from
Jail (where he had been sent on a contempt
order), and undercut the mayor and the Taylor
Law by bargaining separately with Mr, DeLury
and giving him a contract, thereby putting ade
ditional labor support in the bank for his
present reelection campaign,

Many doctors have, in effect, "struck"
by refusing to accept patients under the Medi=
care or Medicaid programs, The fetderal postal
workors, historically among the most docile and
law=abilding of civil servants, struck in de=
fiance of federal no-strike laws, frustrated by
years of congressional inaction on their pay
raise requests and inspired, no doubt, by the
example of the air traffic controllers, who
obtained quick remedial action only after a
series of slowdowns and "sickeins",

And although itt's illegal to chieat on
your income tax raturn, drive your cear over
prescribed legal 1limits or hunt deer out of
season, how many citizens who consider theta
selves law abiding commit these and similar
transgressions (with their family's knowledge)
while condemning breaohes of ""law and order"
by others?

None of this exvuses the teachers' decision
to strike, but it provides background and hise
torioal context,

The ‘factors that resiulted in this month's
teacher strikes across the state and nation
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have been evolutionary as well as revolution
ary, Nearly threo years ago, James Cass, edue-
catlon editor of the Saturday Rgx%ew, and Max
Birnbaum, directoir of the Boston University
Human Relations Laboratory, cow~authored an
article, "What Makes Teachers Militant," which
remailns one of the clearest analyses of what

18 happening to our teachers and their rela-
tionship to our schools and communities,

The teachers are only the latest groups,
Messrs, Cass and Birnbaum, wrote, to learn
"that it 13 not the justice of the individual
demands that wins increased salaries and higher
status from soclety, but the economic and pol=~
ltical power of organized groups." So departe
ing from their tradlitional image as individual=
lstic professionals and non-joiners, they ore
ganized, for what the late Senator Everett Mc.,
Dirksen called "more clout",

Moreover, teachers in recent years have
become increasingly more alienated from their
adninistrators and communities., Many factors
contributed. One is what many teachers cons
sider their communities' ambivalent attitude
toward them - paying respect to teachers in
rhetoric, as on Teacher Reccgniltion Day, but
refusing adequate financial support for schools
for either salaries or facilities, and regard-
ing them primarily as professional servants and
babysitters,

A major factor in tsacher alienation, ace
cording to the Saturday Reriew article, has
been the growing impersonality of the sohool
as 1t has become larger and more highly struc-
tured, "As enrollments swelled in the postwar
years," the authors note, "education took on
more and more of the features of a '"mass proda
uction process", (Example, Bethlehem Central
High, which has grown from a relatively modest
plant to a huge interconnected complex¥.

In addition, many dedioated teachers have
been "turned off" by what they consider the in-
creasing, and sometimes unrealistic, demands
that have been made on schools, As writers
Cass and Birnbaum point out, "Americans have
always looked to education as the ulitmate cora
rective for social ills or the means of meeting
society's needs. Two of three generations ago,
for instance, the schools were assigned the
task of Americanizing our immigrant fathers,
and, at a somewhat later date, were asked to
develop a pool of skilled manpower through vow
cational education,

More recently they have been charged with
an ever=widening variety of assignment, from
producing a generation of scientists and engie
neers to meet the challenge of the Russians!
Sputnik satellite program to teaching the evils
of alchol and drugs and exploring the intricas
cles of sex education, The schools « and face
ulties = are brealting under the load,

Messrs, Cass and Birnbaum could have heen

writing about several wellaknown Metroland
schools when they reported, "In the suburbs,

hé

with a high level of eduoation among parents,
it 18 no longer enough to shepherd the children
of the middle class through high school and ine
to college, The revolution of rising expectaw
tlons functions in many contexts, and increasw
ing numbers of parents demand that their childe
ren be prepared to compete for admission to the
most selective institutions," Does this sound
familiar out there in Bethlehem, Niskayuna,
Ballston Spa, Colonie Central and points in be-
tween?

Pinally, education, in the view of many
professional observers like writers Cass and
Birmbaum, is attracting a new breed of teache
ers, "Better eduocated than in the past, they
are less "dedicated" and more pragmatic than
thelr predecessors, They have a surer sense of
their own professional competence; consequently
they resent assignment to non-professional
duties and have less patience with traditional
inadequacies of time, facilities and adminis-
trative support, At home with the new etiquette
of social protest and faced with the growing
impersonality of the educational environment,
today's teachers are responding in predictable
ways, "

In short, old loyalties are crumbling and
new allegiances are emerging, Lacking the old
devotion to school and community and "threat
enod by new demands on schools for which nei=
ther experience nor training have prepared
them" (according to writers Cass and Birnbaum),
today's teaohers are turning inward for support
and security, Instead of looking to their
principal or the community for this support,
they are turning to their own teachers' asso=
ciation, their own union,

Perhaps, as education writer Peter Schrag
has put it in a current magazine article, we
are coming to the end of "the impossible dream"
= a century-and-a~half period during which
Americans expected their schools to guarantee
succesas and happiness to every boy and girl
willing to go the route and win a diploma,
and to provide the solutions to just about
everything « proverty, racism, injustice, igno=
rance, drug addiction, immorality,

Somehow, it just hasn't worked out that
way, Perhaps the goals were unrealistic, Pera
haps we haven't been willing to match our goals
with sufficient money, Perhaps we have expected
more of our teschers and schools than we have
demanded of oursulves., And when the schools
and teachers buskled under the strain, we
placed the sole blame on them,

In any event, it is, as one Bethlehem
teacher expressed it, "a new ball game", not
only in education, but in our soclety, Some
of the stresses and strains have been bullding
up and erupting in other segments of our soclety
finally have broken into the open in our school
systems,

And that's what the present teacher milie

taney = if that's the correct term « is all
about,
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New Jersey Teachers Look at Militancy

This chapter, consisting of a five-part series of ar-
ticles by the New Jersey Education Association, examiles
the causes, direction and goals of teacher militancy from
the teachers' point of view.
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Onco, Amorican toachers submlssivoly did
what they wora Lold and gratsefully took what-
aver salary thoy welre offered, Not so today,
Now they aggresslvoly assert thelr rights and
soek & volcoe in the terms and condiltions of
thelr employment, The public askst Why the
difrorenco?

Times have changed, IEmployer-employee
relationships have changed, Large numbers of
male breadwimmers entered teaching, Inevi=
tably, educatlon has changed - and the publio
school teacher, too.

But tho higgest single reason for the new
aggressivensess 1ls that teachers have organized
to aot in thelr own behalf,

"Untill quite recently, many teaschers cone
sldered themselves above vhe business of nego-
tlations and organlirsed aotlon," says Mrs,
Frances Carnochan oi' Trenton, president of the
New Jersey Rducatlon Associstion, "As a re-
sult, teachers have been underpaid, humbled,
and ignored,"

Teachers are not lsolated from the rest
of soclety, Garbagemen organized; gerbagemen
began earning higher salarles than teavners,
Bus drivers amcted oolleotively; bus drivers
began earning hlgher salaries than teachers,

"feaghers i'lnally learned that dedication
and professionalism availed them little in the
marketplaoe or at the councils of power," Mrs.
Carnochan says, "To remaln cquiet was to ro-
main powerless and underpaid, Today's teaohers
have come to believe that the professional
rights they claim can be exerclsed only through
Joint action,

"Some people confuse dedication with
timidity. Quite the reverse is so., To be
truly professional, the teacher must speak out
for the things he believes in."

What today's teachers seek is improved
schools and & stronger teaching profession,
To reach these goals, the typical teacher nego-
tliating package asks such benefits asi

= Smaller olasses to permit more indivie
dual attention to students,

= Sufflcient books and other instruotion-
al materials to increase the teacher's effece
tiveness,

Salaries competitive with those paid in
similar professional fields.

« Creation of an Instruotional Council to
give toacher associations a role in dimproving
school offerings and educational quality,

= Guarantees of academic freedom to let
teachers explore controversial imssues relevant
to toplcs they are tvaching,

= Falr dismissal procedures to proteot
teachers from politiocal prosaures and adminie
strative whim,

U8

46

"Toachers bolleve that, in the long run,
nothing will advance the cause of education
more than their eofforts to strengthen teach-
ing," says the NJEA President,

Evon Lf the teacher-supply crisis has sub-
slded In some (lolds, numbers alone will not
insure teacher quality, Mras, Carnochan cau-
tions, '"Able candidates may he attracted
initially, but they will not stay in teaching
if thelr fate is to be lgnored, underpaild, o
browheaten,

"Poor working oonditions, inadequate
fringe benefits, and low wages weaken the
teaching profession, Improvements will bring
more talented people into education and keep
them there, Iveryone = school hoards, teache-
ers, students, and parents = will then bene~

£it,"
11

The "Magna Carta" for teachers in New
Jersey ls the Public Employment Relations Aot
which, for the first time, guaranteed nego-
tiating rights for public employees., But some
school boards try to bypass the spirlt of the
lawv and = like 13th Century Englishmen - teach-
ers find they sometimes must fight for their
legally-granted rights,

The act = known as Chapter 303 of the
Laws of 1968 - requires public employers such
as school boards to '"negotiate in good faith
an respect to the terms and conditions of em-
ployment" with repressntatives of employee
organizations,

When the two parties are unable to reach
agreement through negotiations, the act re-
quires the State to provide mediation = an
attempt to bring the two parties to voluntary
agreement, If mediatlon fails, the law pro=
vides for a faoct-finder to take testimony,
assess the positions of the two parties, and
recommend a settlement.

The effect of this act was to establish
a new relationship between public employees
and thoir employers, says Wa’ter J. 0'Brien,
director of development f¢  he New Jersey
Bduoation Associstion, "Wl .e public boards
previously could deal with their employees ene
tirely as they pleased, now they are required
to discuss matters of mutual concern coopera
tively. When negotiations fail tuv produce
agreement, the third party can help bring a
reasonable resolution."

Many school boards are perfect! ,llliye
to negotiate with their teachers in good faith
and, if necessary, accept mediation and facte
finding, O'DBrien says. These distriots esoapn
conflict: However, others comply with the
law grudgingly or not at all. In th-se dis-
tricts, impasses often develop.

"In a few districts," says O'Brien, "ths
sohool board inaists that teachsers Lold their
tongues and do as they are told. This attie
tude is a holdover from the 19th Century,
when most teachers lacked much formal educa=
tion, and many were temporary workers planning




an oarly move to other work,"

Under those conditione, the =chool bhoard
developed the entire ocurrioulum, made all the
ingtructional decisions, and adopted elaborate
rules to keep teachers under close scrutiny,
Teachsers, for example, were reculred to submit
detalled lesson plansg to ghow what and how
they wore going to teach each day.

In this century, says O0'Brien, the siitua=~
tion has changed dragtically. Teaochers now
undergo more ocollage training, hold higher do-
grees, and meet higher standards than any who
have gune hefore.

"Today's teacher Lls fully qualified to
make deolsions on currloulum, to plan his own
lessons, and to declide how to organize the
school day.

"Who lknows more about instruction than
the instruotors? Who can better recommend
toexthooks than the person who must teaoh from
them? Who better knows the educatlonal needs
of the students than the teacher who works with
them each day?

"Today's teacher wants to be a partner in
declsions that affect the conditions under
which he must teach and his students learn.

Ho refuses to remain silent when change is
needed to improve education., Chapter 303 gives
him this voice,"

Two things frustrate teacher negotiators
in New Jersey., One is that some school boards
do not always act in "good failth", The other

is that, in an impasse, the powers are stacked
agalnst the employee,

Negotiations between employer and employee
have developed as a series of glve-and-take
exchanges. The party representing the employee
group submits proposals, presents evidence,
argues for change and improvements. The party
repregenting the employer reacts with oounter-
argumnents and counter-proposals, to which the
employees react, and so on. With good faith,
an agreement acceptable to both sides is
eventually reached,

"The key to harmonious negotiations is
good faith - something required by state law,"
says Jack Bertolino, director of field service
for the New Jersey Education Assoociation,
"However, good faith cannot be legislated,
Attitude coies frea within,.

"Good faith," says Bertolino, '"means keep=
ing an open mird, objeotively weighing the
evidence, sabmitting reasonable counter«propo-
sals, and seeking a deoision in the best ine
terests of the sonool system: Because negotiae
tions, by their nature, must be confidential,
good faith also msans respecting the privaoy
of the conference table,"

With more thun two years of sxpeiience
under the Public Imployment Relations Act of
1968, teamchers have identified these symptoms
of had failthi

ho

1+ Socret collusion among local school
boards to sel lLimite on benefits vet to he
negotiatod,

2, Public dissemination by the school
board of the teachers' unwhittled original pro=-
posals =~ usually aocompanied by an estimate
of the total cost of the entire package and its
theoretical eoffect on the tax rate.

3+ Demands for changes in the recognized
hargaining unit while negotiations are in
progress,

b, Stalling by board negotiators until
after the school budget 1s adopted,

5. Buggnstilons from the sohool board or
publioc officlals that teachers give up existe
ing bonefits,

"Prom this beglnning," Bertolino says, "a
school board sometimes refuses to negotiate in
good faith, lgnores state medlatlion, and re-
Jects the recommendations of the fact-finder,"

Aftor faot-finding, New Jersey law pro-
vides no further machinery for settling au
impasse., The employee has nowhere to turmn.

State law provides nc penalty against pube
llc employers who disregard the provisions of
the 1968 aoct. The employer can show bad faith
and can intimidate employee nogotiators with
impunity, Bsrtolino reports,

But there are penalties avallable tu the
employer to use against employvees who retaliate,
The employer ocan automatically get a court
order prohibiting a work stoppage, regardless
of the blame or merits in the case,

"The courts have been placed on the side
of the school boards and against the teachers,"
says the NJEA Director. "This oreates an im-
balance in the negotiating process, If work
halts, the employee is always wrong and is the
only party ever punished = even if the em-
ployer invited the problem.

"In a few cases, teachers believe the
sohool board deliberately provoked a strike so
they could use the pollice powers of the state
to punish their employees,!

This state of affairs hag aroused {eacher
bitterness, Bertolino says. Pressures are
mounting for the Legilislature to enaot amend«
ments establishing fair balance in the 1968
aot.

v

Court decisions have limited the rights
of public employees in New Jersey. Teachsrs
are seeking new laws to restore "balance" to
the relationship between public employees and
their employing board.

Since 1968, the New Jersey Suprems Court
has placed three limitations on the actilons
public employees can take in an impasse with
thelr employer,; says Lr., Irederick L. Hipp,
executive secretary of the New Jerssy Dducas
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tion Assoclatlon, The court has ruled:

1+ That public enmployees so0 far are not
guaranteed any right to strike, The court
reached this decilsion desplte the fact that
nelther the New Jersey Constitutlion nor state
law contains any prohibition against a strike
by public employees., The court based its de-
clelon on "common law",

2, That public employees cannot even ool~
lectively quit thedr jobs Lif they are dissat-
lslfied with thelir omployer,

3. That the New Jersey Publlc Employment
Relations Commission has no power to enforce
the rights gilven to public employees by the
Public Employment Relations Act. Since this
took effect as Chapter 303 of the Laws of 1968,
gsome employee groups have charged their em-
ployers with such violations as intimidating
employee negotiators and refusing to negotilate
in good faildth. PIERC originally handled these
cages, but a 1970 Supreme Court decislon has
put them into the courts,

Bills have been introduced in the State
Legislature to alter the "imbalance" caused by
these docisions, says Dr. Hipp.

Assenbly Bill 12355 would give PERC the
power to enforce the rights given to public
anployeos in Chapter 303, "Under A-125%%, PERC
could hear and decide ocharges made by either
side and order appropriate remedies," says the
NJEA executive.

"This would be a quicker and less expens
slve way for public employees to secure their
legal rights than taking every cese to court."

Assombly Bill 1200 contains recommenda~
tions by Walter Pease, the Plainfield lawyer
wvho was PERC's first chairman, to end the in-
Junctions against a public work stoppage that
now are automatiocally issued by the Superior
Court, Peasge's recommendations would let the
Judge consider:

1+ The equlties of any strike by public
employees,

2, Any mitigating cirocunmstances,

3+ Whether the public employer, by its
conduct, had provoked the strike,

b Bfforts LY the eiiployee organization
to prevent the strike.

5+ The rospective positions of the parties
In meeting tholr luml obligations,

Uncei A-1200, the Judge could still ilassue
an injunction if, in his opinion, the strike
possed a clear and present danger to public
health or safety. The court would mlso lssue
the injunction 1f the employess had Ffalled to
use all legal procedures for settling the im=
Passe.

"No one in our present procedurs makes any
attempt to determine who ls responsikile Tor &
strlke by public employees," Dr., Hipp says,
"The court hearing would eir the lssuss publice
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ly and expose bad falth on either slde, In
such oases, a vindlotive employer curid no
longer use the oourts to fine and imprison his
omployces."

A=1200 would inorease public pressures [for
peaceful settlements of disputes in the publioc
soctor, the NJIA execulive bellieves, "When an
omployer knows that his position will be backed
by a court injunotilon, there Lls little motiva-
tion to try to negotiate a settlement, Remove
ing tho one-sided injunction would restore
balance to the negotiations process,"

\

Procedures now exist for public employeces
to pursue professlonal goals and welfare.
What's ahead in teacher-hoard relationships?

"The future probably holds harmony rather
than confllict," predicts Lewis A. Applegate,
direotor of public relatious for the New Jersey
Pduocation Associlation,

"In other states with simllar laws, con=
flict lingered for several years untlil both
sldes learned how to use the new procedures
and granted the other party his due. In New
Jersey, we are probably in the later stages of
this type of unnecessary conflict,"

Teachers will not abandon the goals they
have set for improving thelr own status and the
quality of education in their schools, Apple-
gate says, Nor will school boards forget their
responsibility to welgh their every action
against the needs of children and the aspira=
tlions of the community.

"But with more experience, education, and
a few adjustments to establish fair balance in
the Naw Jersey Public Employment Relations
Act," the NJEA Director says, "relationships
between teachers and scuool boards should soon
stabilize,"

School boards will have to acoept that
state law requires them to negotiate with
teachers on all of the terms and conditions of
employment, Applegate says. The public will
have to understand that negotiating proposals
= the ideal -~ differ vastly from negotiated
settlements = the practical.,

The public must understancd that negotia=
tions cannot he conducted in the open, NJIBDA
says., Nogotiations, by their nature, are cone
fidential., The presence of spectutors would
inhibit the free exchange of ideas. A public
presence might polarize the negotiations, forc-
ing both sides into inflexible positions.

The achool board should ilisten to the
public and weigh their suggestions, the NJEA
Director says. But at the negotiating table,
the public interest is protected by the schools
board members,

"If admitting the publie would help the
parties reach agreement," Applegate says, "botn
sldes would welcome Lt. To the contrary,
teacher organizations and school boards almost
unandmously opposs opening negotiations to the
publde,
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Thoe public should not
alarmed when an lmpasse ls
says, "Sltate law provides ways (o resolve disge
putesg, Some school boards even plan for their
negotlations to end in mediation or fact-find-
ing, Tt takes them off the hoolk,"

nevessarlily become
doclared, Applogate

"Wo belleve the best means of ostablishing
harmony llies in mutually acceptable agroements
cooperatively developed by employer and onm-
ployeoes," Applegate says.
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"With good faith on both sidea, negotia~
tlions should regularly bring agreement, When
honest differences arise, stamte mediatlon or
lact-finding should resolve ithoem,

"All parties must recognize that proposals
by teachors and delilberations by sohool boards
can have hut one ultimate goal: lmprovement of
service to the public.,”
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Impasse Resolution in the Public Sector

This chapter by William R, Word was first presented as
an address to the 15th Annual Southeastern Conference on

Collective Bargaining in Knoxville, Tennessee.
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In tho early 1960's government employoes
In several states and municipalltlies were given
the right to negotiate with thelr employers
over wages, hours and working oonditlons; Lt
they were not glven the lLegal right to strike,
The question Lst how elffective ocan oolleotive
bargaining in the public seotor he wlthout the
right to strike?

In the private sector, "the possibility
of a strike i3 a prerequisite of free collec~
tive bargaining, just as the possibility of
war 1s indlspensable to national sovurelgnty,
This 18 not to say that elther wars or strikes
are desirable, but simply that they are harder
to eliminate than appears at first glanoe and
that any effort to eliminute them requires
some altermative way of settling disputes,"!
If the politioal Judgment is made that stiikaes
should not he & part of the collective hargalne
ing prooess in the public seotor, then the probw
lem arises as to whether acoceptable prooedures
can "be evolved which wlll provide equitable
treatment to the employees of the public withe
ouc impalring performanoce of the essential
functions of representative government?"?

One prooedure whioh ls bhecoming widely
used in the resolution of negotiation disputes
in the publi~ sector is faotfinding, Typioally,
the factlfinding procedure is invoked when
either the public employer or the employee or=
ganlzation, or both, notify a state labor oom-
mission that thelr negotiation efforts have
reached an impasse, The commission usually
sends a representative to investigate the bara
gaining situation to determine whether a facte
finder should be appointed, During the invesg=
tigation the commission's representative might
attempt mediation if he thinks his efforts
would further the progress of negotiations, If
the situation warrants, and mediation fails,
the representative will certify to the commlse
gion that an Llmpasse has been reached. The
comnission then appoints a factfinder who, in
turn, holds a hearing and makes public recom=
mendations,

These recomnmendations are not binding ~n
the negotiating parties, but the conventional
wisdom is that the parties will usually accept
the recommendations because of the fear of
publioc oriticism, Thus, factfinding is a prow
cedure designed to settle negotiation impasses
by giving the bargaining process the needed
measure of finality without resorting to eco=
notic warfare,

Change " as been the nature of public enw
ployerewemployee relations in the last twenty
years, with government sovereignty the cons
trolling lssue, If the government, in the role
of the public employer, is the soverelign power,
then it can reserve the right to determine the
wvages and working oconditions of its employees.)
This was the traditional view espoused by gove
ernment adminlstrators in many states and manile
cipalities and aocspted by the public until as
late as the 1950's, Then, the concspt of
sovereignty underwent a reappralissl as the pube
lio seoctor expanded and the nuwmber of public
employees increased significantly,

This growth in public employment was a
natural organizing target foirr Ameriocan Pedoraw

L1

tion of LaboreCongress of Industrial Organizaw
tion (APL-CIO) unlons such as the American
Federatlion of 8tate, County and Municipal Emne
ployees (AFSCME), American Federatior of Teaol
ors (AFT) and the International Association of
Pire Pighters (IAFF) ae replacemsnts for the
Natlonal Eduoation Assoolation (NEA) and variw
ous benevolent police and flremen's socletiloes,

Publlio employees and their representatives
began to question the popular notion that the
baslio seourdity of government employment and
its proteotion by the Civil Servioe system
compensated for a wage differential between
publio and private employment, Job seourity
was now oommonplaoe among most white-ocollar
employees in the private seotor,

The result was that the rationale behind
the concept of government soverelgnty in re
ganrd to publlo employer-employee relations
began to be examined, Was the sovereignty ocone
copt being used by public employers as an exe
ouse for maintaining the unilateral and possi-
bly inequitable dmposition of jts ewployees'
terms and conditions of employment?* Or, is
1t possible that this partioular applioatic.
of government was no more than a political
stratagmm being used by the existing social
order?

These two questions seem to be enough
evidence to indicate that the absolute nature
of sovereiguaty was doubted by at least a few,
This rising trend of discontent approached the
idea of sovereignty from a different point of
views The question was raised: If the gove
ernment 1s sovereign, wmight it have the right
to delegate some of its sovereignty? The
general answer appeared to be that "inherent
in “he concept of sovereignty.,.,.is the Right
of '1e Ctate to elect to surrender some of
iv.. soverelgn powcws, and such an election
occurs when a state agrees to negotiate with
lts employees concerning t%eir terms and
conditions of employment," This alternative
application of government sovereignty was
made by several states and municipalities in
the 1H60!'s,

When they began to negotiate formally
with government administrators under something
analogous to private sector collective bars
gaining, public employees were forced to make
a slight, but important, change in tactics,
Before they were given the right to bargain,
publio employees tried to raise wages and ime
prove their working oconditions by lobbying.
But, with the right to negotiate and the in-
troduction of factfinding, the limmediate ocona
cern of publio employees shilled to the public
in general, Instead of trying to persuade
legislators to vote for a wage increase, the
factfinding approach assumes that public en
ployees will attempt to arouse favorable pube
lio opinion and let the public pressure the
leglslative body, BSuch an appeal to the gene
eral public was always an alternative, but the
basic approach was lobbying., ITven under facts
finding, the employes organization may ocom=
sionally revert to lobbying, When a negotiated
agresmenc 1s wreached, both parties may have to
try to persuade the legislature to implement
the agreement, Any time the public employer
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does not have fiscal resronslihllity, this pose
siblLlity exlsts,

Another excoeption would dinvolve the eine
ployee organlzation golnyg directly to the logw
islature when the publlo employer rejects the
reconmenclations of the factlinder, But, even
wlth the exceptions under both approuches, the
ohange 1ls basicj and the responsiveness of pube
lio opinion is important heoause Lln publio seo=
tor negotiations publio opilnion is supposed to
substltute for economic persuasion,?

Public Employee Legislation

The citles of New York, Philadelphia and
Cinoclnnatl ploneered in the development of pube-
lic employment negotliations, Thedr innovating
efforts came ahout even with the existence of
such restrictive laws as the Cendone-Wadlin Act
in New Ycrk State and the PFerguson Act in
Ohlo.8 This early dovelopment was largely
necessitated by the political and economic
strength of the labor movement in these urban
areas, Many of the public employees in these
clties wore organized by AFL=CI0O affiliated
unions as opposed Lo the benevolont associa-
tions that were prevalont in the smaller and
loegs metropolitan areas of these states,

The first state to pass a general municil-
pal statute requliring collective bargaining in
the publlic sector was Wisconsin in 1959, This
lawv was amended in 1962 to provide for the in-
stitutlion of factfinding to be administered by
the Wisconsin Employment Relations Commisgsion
(WERC)., The federal government granted its
employees the rights of recognition and nego=
tiation in the Kennedy Executive Ordor #10988
in 1961, The major difference in the federal
and Wisconsin procedures was that most federal
enployees were not glven the right to negoti-
ate over wages, In 1965, Connecticut, Michigan
and Massachusetts adopted most of the basic
provisions of the Wisconsin Municipal Statutej
and in 1966, Rhode Island also followed Wis=
consin's lsad in passing its public employee
bargaining law. In 1967, New York State final=
ly replaced the Condon«Wacdlin Act wiih the
Taylor Law, which granted New York City certain
freedoms to maintain independent procedures,?
However, in 1969, the Taylor Law was amended to
make the penalties for strikers similar to the
restrictive provisions of the defunot Condonw
Wadlin Act,

Factfinding’s Relative Success

In judging the relative effectiveness of
faoctfinding in substituting for the strike and
generally ocomplementing negotiations, it seems
necessary to ask two questionst (1) How suce
cessful has the lactfinding procedure been in
resolving negotiation impasses? (2) Has this
settlement procedure operated in such a manner

that it will be a viable alternative in <he
future?

In order to derive some empirical evidence
oconcerning these two questions, questionnaires
wers sent to public enployers; employee organie
zations and factfinders who had participated
in the factfinding procedurse in Wisconsin and
New York States The following presentation is
& summary of the results of that inquiry,10
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Faotlfinding appeared to be successful in
resolving negotiation disputes; 1ln over 90% of
the dmpasses inh which reocommendatlions were
wirltten, agreements resulted, Two of the mowre
pertinent woeasons for Lhls suococess seomed Lo
he the negotiating parties' respeot for thoelr
faotlinder and his reocommencdations, which were
usually the basls for agreements oven after one
or hoth of the negotiating parties had initialw.
Ly rejected the factlfinder's rewanrd,

Successfully resolving a negotiation dig=-
pute with factfinding, however, does not hooosw
sarily mean that the procedure in goneral is
successful in promoting future collective bar
gaining in the public sector, (An examination
ol the nature of negotiations before tho ini-
tiation of the faotfinding procedure revealed
an absence of a substantial nuiber cf goode
falth negotiation gsltuations and a lack of
slgnificant negotiation progress in many cases,
These results suggest the possibllity that the
parties might tend to overutilize the procedure
in the future by failing to truly negotiate
before initiating lfactlfinding, In addition <to
less than favorable negotiation situations,
one or both of the negotiating parties rejected
the factfinder's rocommendations in 39% of the
cases, and public opinion was usually unable
to influence these negotlating parties., These
last two observations appear to indicate a lack
of the needed quality of finality in the fact=
finding procedure,

On the hasis of ‘the above evidence, it was
concluded that factfinding was an effective
complement for oollective bargaining process,
but not necessarily an adequate substitute for
the strike. And, though the factfinder and
his recommendations have usually prdduced some
type of agreement, it is possible that public
sector factfinding will not meet the test of
time. Consequently, attention must be direoted
to alternative solutions,

Show-Cause Hearings

According to George W, Taylor, the showa=

oause hearing is designed to "insure due process
consideration of diverse olaims,"!! The amended
Taylor Law in New York State requires the nego=
tiating parties to show cause before the ape=
propriate legislative body if they reject the
factfinder's recommendations. By foroing the
rejecting party to defend himself before the
final deocisionemaking body, the hearing pro=
vides the negotiating parties with another
forum through whioh the dispute may be settled,
Having to justify his position could induce the
rejecting party to reconsider his decision,
If & mutual agreement is not reached, then the
legislature can impose the terms of employment,
But thes» are not necessarily the terms recoina
mended by the factfinder,

There seems to be little doubt that the
showecause hearing has made some contribution
to the resolution of impasses. ESsveral New
York State employee organizations expressed
the feeling that the fuctfinder's recommendas
tions might have been ignored without such a
procedure, They also polnted out that sone=
times the hearings produced counteroffers from
elther the public employer or the legislature,
The existence of these legislative counteroffers
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would appear to impalr the proposition that
publilo employer rejeotions necessarily result
in unllateral impositions, For these and othur
reasons, over 70% of the employee groups fam
vored show-oause hearings.,

Thoe show~cause hearing appears tuv have
some weak points which might outweigh its oone
tribution, One problem arises when the hearing
is automatioally introduoed after a rejection,
Guaranteeling this additional appeal oould
negate the faotlfinder's efforts Iin persuading
the parties to aocept his recommendations.!?
The tencdenoy might be for more rejections and
an oxtension of disputes, ilmpairing the final=
ity quality of factfinding,

Another complication exists when the pub=
lic employer and the legislative body are
ldenticell, as they are in many New York State
sohool systems, In these cases, the publio em=
ployer would probably find it easy to justllfy
his rejeotion to himself, Even in those in-
stanoces where the public emplcyer doeg not
exercise the legislative function, 1t might be
more fruitful to have representatives of the
legislative body, with some direction from
thedlry members, on the negotiating team. The
existence of legislative parilcipation and
guidelines during negotiations could possibly
enhance bargaining progress and result in more
settlements in which factfinding was not needed,

Strike

The focal point for disputes in the private
sector is the strike, In the public sector,
factfinding is the intended substitute., Factl=
finders in both Wisconsin and New York State
seemed to express an uncertainty about the
factfinding's adequacy as a strike substitute,
Torty=gaven percent said factfinding was not
adequate, 36% thought the procedure was, and
17% were undecided, The opinions of these facte
finders might help to reinforce a conclusion
that factfinding has made some contribution to
public employment bargaining, but whether it is
sufficient or not is far from assured,

One proposal that has been made to
strengthen factfinding is to cotibine the pro-
cedure with a selective right to strike, Sev=
eral authorities favor giving employees the
right to strike Lf the public employer rejects
the factfinder's recommendations, The argument
is that an employer rejection, and with it the
possibility of a unilateral imposition, Justi
fies protective action by the employees who
are in danger of losing a favorable award,

The factfinders, however, were not very
favorably inclined to this proposal, Only 29%
indicated a preference for a strike after an
etiployer rejection, One reason for opposition
to the proposal could be the potential tendenoy
for it to affect the factfinder's award, If
the faotfinder views his primary function as
the resolution of disputes and not the provie
sion of an equitable judgment, he might issue
a report more acceptable to the employer,13

On the other hand, an aftersrejection
strike posaibility could persuade public ee
ployers to accept recommencations which were
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completoly out ol line with the bargalning
altwation, Aftor all, tactlinders can make
mistakos, Another possibility is that the
proposal might tempt employees to extend negow
tiations to laotfinding with the certalnty
that they could strike if the employer rejected,
ALl these possibllitioes oould vesult in a more
inelffective factfinding procedure, Alsro, Il
strikes are accoeptable aftar an employer ra=
Jeotion, the functional basls lfor Cactfinding
as a strike substitute lLs undermined,

There are several reasons for advocatilng
an unlimited right to strike in the public
seotor as a replacement for faotfindings (1)
Given suffioient stidmuli, strikes will ocour
anyway, (2) Meaningful oollective bargaining
may be impossible wlthout the right to strike,
(3 The right to stirike might make both partioes
more responsgible; the result could be lLewer
strikes, (4) Pactfinding might not be an
adequate subgtitute for the strike, (3)
Strikes seem to arouse more polltical and
soclal pressure than factfinding, (6) Tllegal
strikes may encourage contenpt for the law,

(7) There might be a tendency to overestimate
the actual severlity of public employee strikes
on the public interest,

Granted these positive factors, the pub=
lic still might not be reacdy to legalize tho
right to atrike in the public sector, The
continuous operation of all government services
could be basic to the preferences of the eloc-
torate whether the absence of a particular
operation would endanger the community or
merely create a temporary inconvenience, But
it is dimportant that the public consider the
consequences of their .hoice,

Compulsory Arbitration

In the private sector, the representatives
of both union and wmanagement have traditionally
rejected the use of compulsovy arbitration for
the resolution of their negotiation disputes,
Two major reasons seem to be the belief that
an independently negotiated agreement is easier
to live with and that negotiation progress may
be impaired by an automatic arbitration proe
cedure, Another problem arises because of the
uncertainty of whether an award will actually
be accepted, In the public sector, the use
of compulsory arbitration involves a further
problem: the delegation of a legislative
function, There is also the possibility that
compul scry arbitration will increase "facew
saving" by insulating the parties from publiec
opinion, This last objective may not be too
important, given the relative influence of
public opinion in factfinding.,

Whatever misgivings the employee organia
zations might have had about compulsory arbis=
tration, the considerations did not seem sufae
fioient to pravent these public employees Lo
expressing a preference for this prooedure
over both faotfinding and the strike, In
answer to the question of how they would pre=
fer to settle negotiation impasses in the
public sector, 35% of the employees favored
ootipul soty arbitration and 3 endorsed mediae
tion, Faotfinding was preferred by 18% of
the employees and strikes oy only 17%.
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Several lactors may help explain this pre=
{ference (or compulsory arbltration, Imployee
frustration could have resulted from employer
rejections and from difficulty in goetting faotw
finders' awards Lnplementea, A general bhelief
by employees that thedr hargaining posltion is
80 wealk as to require a more binding alteinaw
tive may he another explanation, Employee in-
experience wilth colleotive negotiations and
factfinding could also be a contributing factor,

Compulsory arbltration has been, and is
heing, used in the public sector, In Canada,
public employees are given the choice between
the right to strike and compulsory arbitration
before each negotlating session, The great
majority of these employee groups have chosen
the arbitration route, and most of the agreew
ments have been reached without a referral to
arbitration, ' Michigan and Rhode Island have
logislated compulsory arbitration for fire and
police bargaining impasses, with the latter
state's act having been successfully tested
for constitutionality, Voluntary, but binding,
arbitration was used to settle the 1968 dis=-
pute between New York City and its sanitation
enployees, This use of compulsory arbitration
by the public sector, especially in the United
States, seems to suggest that the delegation
problem is not insurmountable,

As an approximation to compulsory arbitra-
tion, Mayor John Lindssy has suggested another,
more binding step for the impasse procedure,
His proposal would entitle the New York City
Office of Collective Bargaining (NCB) to make
binding decilsions for the negotiating parties
in the event & panel's award is rejected,!5
The success of this proposal, if limplemented,
would possibly be tied to the parties' accep=
tance of the tripartite nature of the 0OCB which
has seven members, three impartial, two labor
and two city, For the board to a'ter an ima-
passe panel's award after a rejection, the afa
firmative vote of at least one labor and one
city member would be required, If the OCB
failed to take action in thirty days, the im=
passe panel's recommendations would become
binding, 16

This proposal might improve the finality
quality of the total impasse procedure but, at
the same time, distract from collective bargaine
ing efforts, If the OCB altered many recohnmena
dations and never punished the rejecting party
with a less favorable award, the negotiating
parties ocould have a tonduncy to extend nego=
tiations past the impasse panel~, The more
binding alternative, however, might prove a
coiiplement to factfinding if the OCB altered
only a small percentage of the rejected recoms
mendations, Regardless of how the OCB acts,
would the possibility of a binding award deter
negotiation progress?

In deciding upon what impasse procedure
to employ, major consideration should be given
to the procedure which encourages negotiation
progressy for that reason compul sory arbitraae
tion is used infrequently, Does this speocifi«
cation mean that binding aruvitration should be
discouraged in the public sector? Jacob Finkels
man stated that "in the public sector, if puba
lic employees are denied the right to strike
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and 1f they are faced by an adamant management,
colleotive hargaining may bhecome an exercise in
futility, To speak of collective bargaining

in such circumstances as helng roerderad inef=
feotive by ocompulsory arbitration is to shut
one's eyas to the facts of life, There is no
guarantee to elther parly that it will gain by
going to arbitration,"!

Arvid Anderson, in expounding on the use
off voluntary and binding arblitration in critiw
cal digputes, was "not persuaded that the
possibility of arbitration will mean that the
parties will automatically abandon their ef-
forts to reach a settlement by colleotive bar=
gaining in favor of settlement hy a third
party,"18

A yreater guarantee of negotiation prog-
ress might result from the adoption of a com=
pul sory arbitration proposal made by Carl
Stevens,19 His proposal is based on two essen=
tial conceptls, IPMirst, "either party can invoke
arbitration (in which event it is never re=
fused)" and second, "a tripartite arbitration
authority (or a one~party authority operating
wlthout a hearing) bases its awards on the
one~or=the~other principle,"?0 Under ihe
second concept both parties would be required
to submit a proposal for settling the dispute,
and the arbitrator or panel could choose only
one,

The thought of having to settle on the
basis of the other party's recommendations is
supposed to produce wmore compromises during
negotiations, And, the uncertainty of the
arbitrator's award (it cannot be a compromise)
in this twist to compulsory arbitration could
make it a more effective substitute Tor the
strike than factfinding, According to Stevens,
"the availability to the parties of an arbi-
tration stratcgy under this type of system
would seem to serve some of the functions
usually associated with a strike strategy.

For example, the arbitration strategy affords
a technique for imposing a cost of disagree=
ment and thus for invoking the negotiatory
responses of concession and compromise, "2
This proposal appeatrs to exhibit sutfficient
promise to merit a trial in those situations
in which the negotiating parties have already
had some bargaining experience,

Summary

With the absence of the strike deadline
and significant public pressure, the factfind-
ing procedure may lack an important quality =
finallty. The show~cause hearing and the
strike after an employer rejection involve
modifications of the factfinding nrocacure,
But these suggestions appear unfurorable bes
cause they seem to weaken the role of the
factfinder and his recommendutions, Several
reasons were presented to Jjustify the employ«
ment of the strike as a replacenient for facta
finding, but this possibility was also rew
jected hecause of the unlikelihood of public
acceptance, So, desplite the customary oritie
cisms surrounding its use in gettling negotiae
tion impasses, oompulsory arbitration (require
ing the arbitrator to use the oneworethsaother
principle in issuing his award) gseems to be a
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Toeacher strikes are Increasingly hecomlng
a fact of life in our employees soolety. 8Scme
ol the reasons fov them ars elonomic, othesr
non-eoonomic; some are rseal, others lmagilned,
Low wagos, poor working conditions, overocrowded
clasgog, inadequate faollities, unlmaginative
currioula, lack of deoislon-making opportunis
tles, and loss of status and prestige aro
olten~oltod oauses of teacher strikes.

Public attitudes twoard teacher strikes
ave primarily negative, Students, their prar
ents, and thelir representatives in government
are against etrikes., They argue that the use
of & mititant tactio as a means of resolving
disputes constitutes "a disregard for the edu-
cational noeds of the chilid,en," Yan irrespon-
gible acrtlion," "g bad examp.e to students,"

" deliLerate disregerd for the public wel-
farn," "a oonsolous defiance of the lLaw," and
"a hlatant misuse of power." These oritics

are Jolned Ly some from within the teacher
ranks led by the Natlona. Bduoational Associa=
tion, which denounce strikes as "unprofessional
behavior! ,#

A casual oxaminatlon of atrike statistics
leads ug to believe that the negative staunce
expressed in the anti-gtrike law provokes,
rather than prevents, striles. Ior one thing,
the public reaction of "fighting fire with
fire" ultimatoly results in levy defeats and
a reduction in all servioes, the very things
the teachers a.e fighting against. Tor an-
other, punitive anti-strike laws are belng
violated ny teachors with a calculated payoff
in mind,

This negative approach has not brought
the hoped Cfor results; what is needed 18 a new
and positive approach that enables teachers
to secure equity without colleotively with-
drawing services, The objective of this arti-
cle is twofold: to evaluate current publio
attitudes toward teacher strikes as expressed
thrrugh anti-strike lawsj and to propose two
feasible alternatives to the strike.

A Critique of Anti-Strike Laws

The "teacher strikes" issue is a oconflilot
between goals: (1) tepchers' fieedom to bar-
gain ocollectively and ultimately to strike,
bringing about a Jjoint determination of wages
and employiment condiiionsi and (2) continued
operation and maintenance of the publiec school
system. It is largely Leocause of this cone
flioct that the use of the strike by publiec
school teachers has become 80 concroversial,

The ocurrent school of thought pronmotes
the second goal at the expense of the first.
Moet of the formulae it offers involve an
exchange of freedom for ssocurity. The medium
of exchange commnonly used is & legislavive
ban on scrikes, The freedem that is surren=
dered ia the teachera' freedom to bargain

*There are f'ive professional values which
are believed to be dmnpariled by strikes of thia
kinds the service ideali the moial basis of
professional claimsj the comnitment to shared
and cooperative decis!ca-makings the commite
ment to reasonj and the pursuit of distinction,
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collectively and effeotively, The security
offerod is the "convenience'" of the larget
student population.

ghould fundamental liboerties he exochanged
for expediency? Blhould antil-s:rike laws be
kept on the hooks unchanged desplte thedr ine
offactiveness? Should teachers and other public
employvess continue to be denled the right to
strike that other workers enjoy? The answers
to theso questions are ocentral to a falr
orltique of the teachevr strikes Lssue, Our
overall theme is thiss anti-strike laws lack
& teolnioal, logical, and praotloal toundatlon
for their existonce, They are not only antl-
demooratio in spirit, but 1Lllogloal and unprow-
ductive as woll,

Technically, the instituti-n of oollevtive
bargaining requires two baslc conditlons: the
presence of two autonomous, collective parties
at the bargalning table; and the right of each
party to apply pressure on the other nd to use
the ultimate economio weapon it possesses
(4+0., the strike in the case of the employees;
the lookout in the case of the:emp.oyers), It
is meaningless to talk about free collective
bargaining for public school teachers without
granting them the right to strike., Without
that right, used or not, negotiation is inevi-
tably neduoed 1o oapitulation. As Professor
Taylor states 'n hiyg article, "The Publioc
Interest in Co.leotive Negotiations in DNduca-

tion," in Tgaghar%, Administrators, and %Q;;ao-
tive Bargaining, "There is, moreover, unfor-

tunate evidsnce that some governmental admini-
strators tend, oonsciously or not, to rely
upon the ban on strikes as a license for the
arblitrary exercise ol prerogatlves and as ime
munity against their fallure to negotiate in
good frith with employess. The public onus

for strikes in the governmesntal area should

not always be limited to the employee organiza-
tions involved.,"

Responsible union leaders also question
anti=strike laws for the same technical rea-
sons. Thoy oppose an outright ban on strikes,
accompanied by penalties, which would intere
fere with the effeotive development of collece
tive bargaining. They argue that the publiec
interest will best be served when government
negotiates rather than legislates.

Public Officials Agree

Publuic offiolals, too, mirror this ocritie
cism of the anti=strike laws, They argue that
the United States is one of the very few detos
oratic oountries that has a flat prohibition
against publio employee strikes, The socialist
countries, the Latin Ameri an military regimes,
and the authoritarian governments of Spain
and Greece prohibit public employee strikes.
But most Buropesn ocountries, including England,
franve, Sweden, and Italy, grant persons worke
ing for the government the right to strike in
ordar to bring about changes in their ocondi=
tions of employment,

Ir addition to the technical argument
againg; antie~strike laws, there is a reiated
logical one. Contrary to popular expectations,
the enactient »f the anti-stirike lawas by so




many states provided a classic example of the
"and" not Justifying the "means." The 'end"
pursued by such laws was the continued operaw-
tion of the public school system, The "means"
employed was to outlaw all strikes involving
publlioc employees deaplte the lack of overw
whelning evidence that strikes have lhud a
lagting dcerirental effect on the publilo,

The offect of this preomptory leglslative
aotlon was, and is, to deny teachers and other
putlioc employess thelr inherent right to de~
tormine how and wnder what condiliions they
will work., If there were no legislative ban
on strikes, oritiocs of teacher millitancy would
he unable to ocharge that the "end dooss not
Justify the means" when teachers go on strike,
As Albert Toady says in his artiocle in the

Winter 1970 CQ%QQ%QQ %%ggﬁFgon, "Therefore, if
the 'end doesn't Justify the means' is an aow

cepvable principle, then the antie-strike laws
have no sound lugiocal foundatilon for their
exlstence, Consequently, these laws cannot
reasonably be a logloal basils for declaring
strikes to be an Luproner 'means' for twachers
to employ, heocause the anti-strike laws had to
exlst - efore the strikes could be considered
illegal and hence an unsultable means for use
by teachers.,"

There is still another simple and prag-
matic argument against anti-strike laws., 1If
these laws prevented strilkes, no effort would
be made to change them. A qulck glance at
strike statistics, however, makes it painfully
clear that strikes in the public sector are
on the rise, not on the decline. There were
only 15 strikes in 1958, Last year, according
to Business Week, there were 234, Along with
this recent upsurge of strikes by public em-
ployees in general, those on the part of
teachers have also increased, In the August
1967 Monthly Labor Review, Glass says that
during the period 1956-1966, there were only
3% recorded teacher strikes, But the year
1966 marked a sudden upswing, with thirtye.
three stoppages recorded, follcwed by an addi-
tional 11 in the first quarter of 1967, This
vrend ir bound to continue as tesachers, sanie
tation workers, and other government employees
take 1ote of the postal strike and its oute
COoIneG.,

Teachers and public employees alike are
welghing the results of abiding by the law
againat defying it. '"We are beyond abstract
lessons in legalicy," says Albert Shanker,
presidant of the Unated Federatioan of Teachers,
"Perhaps it is a bad lesson to be learned, dbut
the Oity (of New York) has convinced us that
striking brings us gains we cannot get any
other way." The punitive laws appear to be
provoking rathetr than preventing strikes.

A number of observers of the American
labor relations scene supporl the contention
that a legislativo ban on strikes is sorely
ineffective. A- quoted by R: Neirynock in the
kghg$ Lay Journal, "It is no answer to the
problem of prevanting strikes of government
oliployesses to outiaw the strike by legislation.
These have proved unworkable and mostly Jutile,
If conditions become utterly intolerable, pibs
lic employess will quit en masase, call it a
striks or otherwlase,"
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Seitz in the Mgggqu&g& Law Review ~ums all
of these thoughts, "It must be acknnwledged,,,
that vegardless of public opinlon toward
gtrikes, and no mat+er what legal barriers may
be raised by legislwcures or courts, publioc
employee strilkes will never be entirely oliw
minated,"

We ocan soe then, that the leglslatlve ban
vhioh was hoped to ke & ocure for the teacher
strike problem is merely an actlion whioh may
Incite furthsr complications and, in the finml
analysis, may cause more strikes than 1t pres
vents, It is precisely for this reason that
the so~called wrong way (anti-strike) Lleaws are
now belng re-examined by the law-making bodles
of several states with the invent of amending
or repealing them,

In summary, the technical, loglcal, and
pragmatic arguments against anti-strike laws
point t¢ the need to develop procedures and
machinery aimed at preventing strikes, rather
than banning them and punishing strikes,

The Strike: Suggested Alternatives

A varilety of solutilons to the teachers!
gtrike have heen proposeds strict enforcement
of anti-strike laws resulting in jail for
strikers, compulsory arbitration, voluntary
agreement not to strike, appointment of an
ad hoc factfinding board, and the use of big
name mediators, These traditional solutions
have been inadequate. Either they treat the

symptoms of strikes rather than causes, or they

have been proposed in the laboratory but not
tested under fire,

Thers are, however, two promising ap-
proaches that are seldom considered by labor
experts ard public officialss namely, the
Joiut committee and non-stoppage strikes,
Both alternatives have been around for some
time and have been presented in various forms,
Both are designed to pruserve the institution
of free ¢olleotive Largaining and to maintain
the public interest by keeping the schools
opén,

The Joint Committee

The primary function of the joint commit«
tee as an alternative to the teacher strike
ls to expedite the negotiation process. IlTdeals
ly, Jjoint committees would meet continuously
to proepare for negotiations and also to overe
see the administration of the forthocoming
labur agreement.

The Jjoint committes has three advantages
over oconventiocnal methods of joint decisions
making in public school systems. IPFirst, it
provides for represdentation of teacher inters
epts by the teacher organization rather than
by individual teachers selected by the adminiw
stration, This is possible since tmambers are
elected by their peera ra‘her than selacied
by their superiors,

Second, the Jjoint committee enlarges and
enhances teacher participation in the proceas
of formulating educational policies which haa
traditionally been the prerogative and respons
sibility of the administration and the school
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hoard, Wherean collootive hargaining ls most
sultable to the quantitative aspect of educa-
tlional deoielon (e.g., doociding hoth the level
and allocatiun of educational resource use and
deciding bYetween alternative programs of a
known value), the joint committee possosses the
expertisn required for qualitative decislons
(e.g,, the developmont and evaluetion of educa-
tlolal services and programs),

The third and mest important advantage of
this advisory body is itr objeotivity, It
reoommends lssues to be negotilated and does
much to reduce oconflict and promote agreement
during actual negotiations, This objectivity
is a funotion of the members' time and freedom
to attend to a larger variety of alternatives,
a definite advantage over crisis bargaining,
In additidon, tnls on~going process enhances th:
notion that knowledgeable persons bargain,
thereby reducing the possibility of wildeat
strikes,

In summary, the logic behind such a com-
mittee would be similar to that expressed by
Jolm Dunlop regarding the Kalser-Steelworker
goal, "I think the most impuortant single inven-
tion is the notion that parties shall meet -
regularly snd systenatlcally outside the bape
gaining table to study problems. Certain ques=-
tions that confront industry (eduoation) today,
vo.0an only be adequately handled by working
on them over a period of yeass, not by coming
to one single negotiation cyisis."

The Non-Stoppage Strike

I the proposal for a joint-committee is
seriously considered and implemented, the cola
lective bargaining procedure can become an
effective technique within the educational sys-
tem without tne peremnial threat of a strike,
But there may be times when agreement is not
reached and a strike is forthcoming,

The primary function of the second pro-
posed aliernative, the "non-stoppage" strike,
is to maintain uninterrupted public services,
thereby decreasing the possibility of withdraw=
ing public financial support. This solution
to the problen was discussed by 8, L. Stokes
in the Pebruary 1969 Labor Law Journal.

During the non-stoppage strike, tsachers
would remain on the job during bargaining ses-
sions but would foregv a certain ipercentage of
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thelr salary, An oqual amount would be removed
from the board's operating budget, but the
amount taken from the hudget is not to endanger
the teacher's due amount as this would rreate
"double jeopardy", The logic hehind this Pracs=
tlioal solutlon is that teachers don't lose as
much pay as they would in striking, and the

board ls foroed to operate with less funds withe-
Fallure to wreach early

out ocurtailing servioces,
agreement would have a direct economio effeoct,

To what extent have these two alternatives
been tested? In a study which appears in the
March 1969 Labor Law Review of the joint come

mitteo as used in several public school systems,

Thomas Love ooncluded that while additional

time was needed to evaluate this new teohnique,

1t was olearly superior ito traditional methods

of involving teachers in deoiding school poliocy,

The non-stoppage strike was used in the
early 1960's in wvhe Miami Transit strike., The
plan worked until the company claimed that a
favorable public reaction to continued service
was being translated into tips for bus drivers.
It is likely that a favorable publioc opinion
aroused by a non-stoppage teacher strike
would be translated into increased sohool
levies. The non-stoppage strike would be more
likely to work where most teachers are union
members, so that the school cannot operate in
the face of a strike, In places such as the
inner city where there is a great deal of
pressure for; continued service, the non=stop-
pago strikoc may be the most effective way of
reducing negative public reaction to teacher
demands,

In conclusion, by removing flat prohibi-
tions that deny teachers the right to strike,
lawmakers would be discaxding old myths in
favor of new realities. Yet, just as the
right to .strike should not be indiscriminate-
ly forbidden, so too, the same right need not
be indiscriminately granted., Procedural
prerequisites that would strengthen the instie
tution of collective bargaining would appear
to be desirable, Teacher ovganizations could
be required to bargain collectively on a more
regular basis through a joint ocommittee. They
might also be required to submit to mediation
and a factfinding proceduro befos » being pere
mitted to strike legally, IEven then the
effect of the strike as the ultimate economic
weapon can be reproduced with equal effective=
ness through {!s non-stoppage strike,
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ABA Report on State Labor Laws

(Pollowing is the report of the American
Bar Associlation's Committee on State Labor Law,
the second such report issued by the ABA in the
past two years, The report reviews the status
of colleotive bargairing in public employment
in the various states,)

NOW LABOR RELATIONS LEGISLATION

1969-70 brought a significant increase in
state legislation vesting in public employees
the privilege to participate in determination
of their working conditions beyond the consti-
tutional right of petition. As of May 1970,
forty states have legislation authorizing some
union activity by public employees, although in
the majority of states it is limited in scope.
Two states have legislation prohibiting union
activity in the public sector, and eight states
have no legislation at all. The public em-
ployees in Georgia suffered a setback when the
Georgia Supreme Court declared a statute appli-
cable to one county and one 6ity unconstitue
tional, ‘

Among those states where the concept of
collective bargaining or the privilege of em=
ployees to meet and confer with public em-
ployers has been formally adopted by legisla«
tion, there is 1little uniformity in the extent
of employee rights and the type of emplovees
covered,

To bring some order to this oonglomeration
of publie sector ccllective bargaining statutes,
we have grouped the legislation into three
magor catogoriess (1) mandatory legislationi

permissive legislations and (3) minimal
legislation., Mandatory statutes require the
public employers to negotimte with their ema
ployees:. Permisasive statutes authorize the
employer to negotiate, Minimal statutes afford
employees limited rights, The mandatory and
permisnsive statutes generally authorize either
collective bargaining or meet and oconfer rela=
tionships, the latter apparently intended to be
something less than collective bargaining,

"
s

In early 1970, twenty«four states had
thirtysfour different mandatory statutes
requiring either meet and confer or collective
bargaining relationships, The states are
Oalifornia (state and localj teachers); Cona
nectiout (teachers; local); Delaware (localj
state and countyj transjt)s Florida (tsachetrsy
county firemen)j Hawaii' (state, county and
local)y Idaho (firemen)j Louisiana (public
transit)y Maine (teachers and firemen); Marya
land (teachers); Massachusetts (state and
local)} Miohigan (loocal)j Minnesote (state and
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lonali teachers; noneprofit hospitals); Missouri

all exgept police and teachers); Montana

nurses); Nevada (local); New Mampshire (rtate);

New Jersey (state and local); New York (state
and local); North Dakota (teachers); Oregon
(state and local; teachers; nurses); Rhode
Island (local fire, police and teachers and
state); Washington (state and localj teachers);
Wisconsin (local sxcept policej state); and
Wyoming (firemen),

Bleven states have fourteen permissive
statutes, making meet and confer or collective
bargaining relationships permissible,
Alaska (state, local and teachers); Delaware
(local); Plorida (teachers); Illinois (state;
transit; universities); Kentucky (state);
Nebraska (state and local; teachers); New
Hampshire (city); New Mexioo (transit); South
Dakota (state and local); Vermont (city); and
Washington (public utilities).

Fourteen states have the minimal type of
statute, under which a limited number of em-
ployees have only basic rights, such as the
right to Join a union or presgent proposals to
the employer. Bight of these states have only
miminal statutess Alabama (firemen); Arizona
(state and local); Arkensas (state and local);
Indiana (teacheres; Iowa (state and local).
81X of the states which have minimal statutes
for certain employe~s, have comprehensive
statutes for others. These states and their
minimal statutes are Florida Estate and 1oca1;;
Ill nois firemen;; Missouri {state and loocal);
Nebraska (firemen); North Dakota (state and
local)} and California (firemen),

_State lLegislatio
Since thie last Report, sixteen states
authorized their public employees to engage in

some type of collective activity, IMifteen

states etincted public employee relations statutes,

and six states amended their statutes,

é;gg%&. Alaska amended its bargaining
law by a ng collective bargaining by ieachers,

The amendments provide for exclusive representas

tion, mediation boards to resolve wmpasses with
non<tiinding recommendations, and a requirement
that grievance procedures he included in all
negotiated contracts. (345 GERR Gat,)

%Q%ggg%égggo Connecticut amended its
bargaining law for teachers by adding provisions

which (1) require meparate administrators! and
teachers! unitsy (2) mandate legislative bodies
of school districts to authorize funds to
implement negotiated settlements unleas cone
tracts are rejected within thirty days after
adoptionj (3) authorize court injunctions to

60

They ares

. o e i o oY kTt o it e i b P it A g " WP il AT i S At o oo e S

ITO—

JRSTRST R,




-

enforce the noe-strike provisions of the statutej
(M) require the Governor to establish an arbi=-
tration panel in whioh arbitrators for bargain-
ing disputes may be chosen; and (8) guarantee
the right of employees to organize free from
interference, restraint or other discriminatory
practices, (P,A, No, 298, as amended by P,A,
811, 19693 Gen, Stat, of Conn., Sec, 10-133a to
10=-153b3 311 GERR Fa=3,).

Delaware, The Professional Negotiation
Aot 1m a collective bhargaining statute for cer=
tified non-administrative employees, Work
stoppages are prohibited, A striking teachers!'
organlration may lose its negotiated dues
checkoff privileges foir one year and its right
to exclusive representation for two years, The
adoption of binding arbltraiion by contract is
prohibited, but three-member panels for the
rosolution of impasses are authorized, (Del,
Code Arn, Ch, 40, Title 14 L, '1969; 322
GERR Fat1,)

Plorida, The right to organize and ﬁego-
tiste professionally was granted to publip
school teachers, counsellors, librarians and
other employees engaged in classroom teaching
duties in counties of not less than 390,000
nor more than 450,000, School boards are
obligated to meet and confer in gonod faith with
representatives of the teachers, Unresolved
issues may be submitted to advisory arbitration.
(ch, 69-1h424, Fla, Laws of 1969; 19 SLL 24i8,)

{Ed, Note: The situation in Florida became
somewhat blurred on March 13, 1970, when Govere
nor Claude R. Kirk, Jr,, lssued orders barring
colleptive bargaining by state and local em=
ployess,]

Hawaii, A comprehensive bill granting
collective bargaining rights to all public em-
ployees in Hawaili has been passed by the
Hawaiian legislature and is expected to be
approved by the Governor, The bill has two
precedent setting features: (1) it grants the
right to strike after a sixty-day cooling off
period and thirty days of mediation and fact
findings (2) it authorizes the deduction of
agency service f'ees upon the request of an
exclusive representative,

The right to strike is limited to the
extent that if the public health or safety is
threatened, the puliic employer may jetition
the fivesmeitber tripartite Hawaii Public Em=
ployment Relations Board to make an investigae
tion, Strikes which pose an "imminent o pres
sant danger tn the health and safety cf the
publio" may be prohibited. It is lawful for an
employee” to strike only after (1) the requires
ments rez?ting to the resolution of disputes
have been’/ complisd with in goed faithj (2) the
proceedings for the prevention of prohibited
practices have been exhausted; (3) sixty days
have elapsed since the recommendations of the
fact finding board were made publicj and (4)
an exclusive representative has given a tens
day notice of the intent to strike to the Board
and to the employer,

The statuts provides a three-step proce=
dure for resolving impusses} mediation, fact
tinding, and voluntary atrbitration, (3&9
GERR a3, )

I o, ITdaho five fighters beocame the
first public employees in the state to gain
bargaining rights, Flremen have the right to
"hargain collectively," but the statute obli-
gates public authoritie~s to "meet confer in
good falth" with representatives of the bar-
gainirg agent, Contracts are limited to one
year, All unresolved issues remaining thirty
days after the finders panel for recommenda-
tions, The partlies must accept the recom=-
mendations of the panel within thirty days
after they are issued, or not at all, No other
dispute settlement procedures are provided.
Strikes and vecognlti!on of picketlines are
prohibited, (343 GERR B=5,)

Kansai. Certificated school employees,
except administrators, may form, join and
assist or refrain from employec organizational
activity, be represented by a professional em-

-ployees' organization, and present and make

known proposals to boards of education and
superintendents of schools. Representation
administration is vested in the State Board of
Bducation., Agreements between boards of educa-
tion and employees' representatives may contain
procedures for arbitratiuvn of grievances, Al-
thonght strikes are not expressly prohibited,
the act provides that it shall not be construed
to authorize strikes by professional employees,
(H.B., 1647, 343 GERR G=1.)

Maine, The Maine Municipal Public Emw.
ployees Labor Relations Law which became effec=-
tive on October 1, 1969, and was amended effec=
tive February 9, 1970, is applicable to munici.
palities, towns and school districts, water
districts, sewer districts, or any subdivision
thereof. The several units of government are
obligated to bargain collectively with the
bargaining agents for wages, hours, working
conditions and contract grievance urbitration,
except that school districts are only required
to "meet and consult but not negotiate" on
educational policies, The act contains employer
and employee unfair labor practices, with work
stoppages, slowdowns and strikes specified as
employee unfair labor practices. Representation
administration is vested in the Commissioner of
Labor and Industry, with appeal to a three-
member Public Bmployees Labor Relations Appeals
Board; Jjurisdiction to enjoin prohibited actsj
in the coutts, The act establishes a three=
phase procedure for the resolution of bargaining
impagssess mediation, fact finding, and arbie
tration, the latter mandatory at the request of
either party, A majority recommendation of the
three-member arbitretion board on salaries,
pensions, and insurance is advisory only, but
recommendations on all other matters are bind=
ing, subject to court review. (Me, Rev, Stat.,
Title 26, Ch 9-A, 306 GERR Bai,)

Massachusetts., An act was passed which
autthorizes sxclusive bargaining representativas
of employees of Boaton and surrounding Suffolk
County to negotiate contacts requiring the pays
ment of an agenocy service fee by noneunion
employees, and that a contract stipulating a
service fee be approved by a majority of all
efiployess in the bargaining unit, The ageticy
setrvice fee must be proportionally commensuirate
with the costes of ocollective bargaining and cona
tract administration, (300 GERR Bat,)
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M;oh;E%n. Public Aot 312, providing for
hinding arbitration to resoive police and fire
fighters' wage disputes, permits either the
employess or thelr public employer to initiate
hinding arbitration, If a dispute has not been
gettled thirty days after submisslon to media-
tion, cump laory arbdty%tion by a tripartite
panel may be requested, If the parties fail
to seleot the nsutral memher of the panel, he
is appointed by the chairman of the Michigan
Employment Reletions Commission, The panel's
award must be issued within sixty days of its
formation, and may be enforced in a circuit
court at the request of elther party or pea
viewed to determine whether the award was based
on substantial evidence or whether the panel
lacked or exceeded its Jurisdiction, The law
expires June 30, 1972, 3311 GERR B-1,)

Mentana. Under a new law (which replaced
a statuve lLimited to two years), registered
professional and licensed practlcal nurses em-
ployed in health care facilities have the
privilege to bargain, The statute, which took
effect July 1, 1969, vests the State Board of
Health with authority to determine the approw~
priate bargaining units and conduct representa-
tion elections, BREaployees of public or private
health care facilities may strike after a
thirty-day notice and provided another health
care facility within a 150-mile radius remains

open, (Ch, 320, L, 1969; 296 GERR Gu1,)
Nevada. The Nevada Local Government Em-

ployee-Management Relations Act covers em=
ployees of political subdivisions of the state
or of public and quasi-public corporations,
Each employer is required to "negotiate" with
"the recognized employee organization," Pub-
lic employers unilaterally determine majority
status and bargaining units, subject to appeal
to the Local Government Employee-Management
Relations Board, The Board is authorized to
provide mediation and fact finding services
according to a negotiations time~table in the
law, Strikes are prohibited and employee orga-
nizations must agree to a no~strike pledge as
a condition for wrecognition, The statute
includes a "management rights" subsection.
(ch, 659, L, 19693 302 GERR E-1,)

An unigue aspect of the Nevada law is
that the National Center for Dispute Settles
ments of the American Arbitration Association
will administer the mediation and faect finding
functions, (332 GERR Ba7.)

ew Hampshlir . The statute covers all
classified state employees and nonsacademic
employees of state educational institutions
exoept department heads and executive officero,
The act establighes a three~member commission
for representation administration. The chief
executive of each unit of state guvernment is
required to "meet.,.and to bergain in good
faith" with a certified and recognized employee
organization, Contracts for a maximum of five
yearsa! ruraticr are authorized, and all agrees
ments must contain an anti=strike provision,
Any enployee organization engaging in a strike
may be decertified under the act. (Ch., 98<C,
L. 19693 311 GERR Ba3,

%irtg Q%¥§tg. The act, which novers
cortified public aschool employees and adminisa
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trators, provides for representation elestions
to be conduoted by school hoards, requires
sohool hoarde to meet and negotiate in good
fadth, and establishos impasse prooedures,
Separate units of certifled personnel and admin-
istrators are required, The parties may r(gquest
mediation or faot finding by the Education TFact
Finding Conmiasion established under the acv,
Strikes are prohibited., (297 GERR P-1,)

Qregon, Oregon amenued its collective
bargeining statute for teachers to provide that
unions may represent school employees, who
formerly could be represented only individually
or by a committee, Union negotiators must be
certified employees of the school district
wvhose teachers they represent., Eitler party may
request appointment of consultants in case of
an impasse. (Ch, 647, L. 1969, amending Ore,
Rev, Stat,, 3424450, 342,460 and 342,470; 311
GERR E-7,)

Rhode Island, Amendments to Rhode Island
bargaining laws authorize state poilce below
the rank of lieutenant to engage in negotia=
tions; permit the parties to municipal firemen's
contracts to delegate bargainings; and extend
the legal duration of muniocipal police and fire-
men's contracts from one to three years, The
Governor vetoed a bill which would have granted
munigipal police bargeining rights, (351 GERR
Ew1,

South Dakota, The statute covers state
and local employees, It prohibits strikes, and
imposes fines on persons engaging in unlawful
strike activity. Government agencies are
required to recognize organizations of public
employees "to the extent to which they represent
enployees" of the agency. Organizations which
represent a majority in an appropriate wilt are
formally recognized, which vests in them the
right "to meet and confer and otherwise cofe
municate" with the government agency. The
Labor Commissioner has authority to resolve
representation disputes., (291 GERR E-1,)

Vermont., Vermont followed its earlier
statute covering state employwes (1969 Report,
ps 57) by granting collective vargaining rights
to teachers, prinecipals, assistant principles
and administrators other than superintendents
and assistant superintendents. A referendum
procedure to determine representation matters
is establishad, with disputes in election mat=
ters to e wresolved by the American Arbitration
Association, Both parties are reaulired to
"negotiate in good faith.," There ure no unfair
o prohibited practicesy mnediation and fact
finding are the means to resolve impasses, The
act does not authorize strikes, but provides
that no restraining order or temporary or pera
manent injunction shall be granted against a
strike unless there is a "oclear and present
danger to a sound program of school sducation,"
(che 97,L. 1969, 297 GERR Ea1,)

1k tofie The State of Washington
amended its Public Employees Collective Baras
gaining Aet to authorize the Department of
Labor and Industries to prevent unfair labor
practices against the pubilic employers and bara
gaéning representavives and to issue remedial
orders,
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The Higer Educatlon Personnel Law
establishes a system of personnel adminlstraw
tion forxr the dinstitutions of higher education
in the state, It applies to all employees of
state collieges, universities and state commuw
nity colleges except administravors, fgoulty,
and governing boards, The law establishes a
highor education personnel board whioh may
adopt rules and regulations for employees'

participation in the development and administra-

tion of personmnel policies,

In Oklahoma, Governor Dewey Bartlett vetoed

a bill authorizing collective bargaining for
police and firemen, Tn his veto message, the
governor said that under existing law, municie
palities could enter into collective bargaining

agreements, and he felt "this should remain dis-

cretionary with the locally elected officials
rather than be dictated by the state." (345
GERR B-16,) Barlier he vetoed a similar bill
for teachers,

The Advisory Comm’ssion on Intergover-
mental Relations, composed of representatives
of federal, state and local governments and
private citizens, recommended the "meet and
confer in good faith" approach for states with-
out public sector collective bargaining laws,
(72 LRR 106; 342 GERR E-1,)

POWER TO BARGAIN

1. C%ugt Decigions '
ith one exception, all of the cases

involving the constitutionality of various
state statutes were resolved in favor of the
statute,

The New Jersey Supreme Court upheld the
constitutionality of the state's Employer-
Employee Relations Act, rejecting a contention
that the state constitution prohibits the leg=
islature from providing for exclusive represen=
tation,

Lullo v, Internationsal Asgoc%ation of
rs, Local 1066, 262 A, 2d 681

The United States Supreme Court declined
to review a decision of the New York State

Court of Appeals affirming the constitutionality

of the state!s Taylor Law as a valid exercise
of" state policy, and not violative of either
the federal or state constitutions, City of
New York <Q,LL1!§!_' 23 N.Y, 2d 17&, 2 3 NoE.

2d 128 )), ap ismipsed, 394 U.S, 455,
89 8, Ot, 1223 (19¢

9 9 ) eh. denied 346 U.S.
872, 90 8. Ct, 37 (1969%____"

In another case involving the constitu=
tionality of the Taylor Law, the United States
Supremme Court upheld the constitutionality of
the statute by dismissing an appeal from a
ruling by the New York Court of Appeals that
representatives of New York City's striking
teachers are not denied equal protection of the
law by the statse's statutory scheme that
affords striking private employees the right to
a jury in a trial for contempt, while denying
that wright to similarly accused public employe

Shanke Renkin, 396 U.S. 120, 72
LRRM 2866 1%%'}"“"—"‘9, :

The Nevada Supreme Court found that an
intiative petition passed by the Las Vegas

votors 4n 1968 providing a retroactive vage
inorease to fivefighters and tying their
salaries to those of the police was cone

stitutional, 73 of Jag Vegas v, Ackeiman,

57 P. 2d 525

Pollowing the lead of Wyoming (1969 Report,
pe G4), two state supreme courts upheld the
congtitutionality of compulsory arbitration
statutes in 1969, The Rhode Island Supreme
Court rejected the contentions that the policew
tfire act improperliy delegated leglslative power
to arbitrators and that the act did not include
sufficient guidelines, City of Warwick v,

lar TFiremen's Associgtion, 256 A,

. «Te 1969), The constitutionality of
the Pennsylvania statute was affirmed in Harney
V. Russo, 343 Pa, 183, 255 A, 3d 560 (1969),

In Georgia, the Supreme Court found that
state's only collective bargaining statute
unconstitutional because limited solely to one
city and the surrounding county, cal
International Association of Fire Fight

loyd,

lorida Supreme Court
affirmed the constitutionalily of a state
statute providing that no person or group of
persons may, by intimidation or coercion,
compel any employee to join or refrain from
Joining a labor organization. The statute
precludes an employees' organization from acte-
ing as sole bargaining representative for all
teachers in a school system, In passing, the
court noted that "public employees have the
sams rights of collective bargaining as are
granted private employees" by the Ilorida
"right-towwork" statute,

Several courts found the public employers
have authority, but are not required, to bar-
gain with their employeses absent a mandatory
statute,

In State Boaxd of Regents, State of Towa
: Pac, and Allied Wc Sy

W.e 2d 110 (Towa 1970),
found that in the absence
of legislation, "(t)he Board or Regents has
power and authority to meet with representa-
tives of an employees' union to discuss wages,
working conditions and grievances...," but is
not required to do so,

The court of Appeals for the Seventh
Cireuit tayed a preliminesv injunctions
issued by a district ecourt prohibiting the
Indianapolis Board of School Commissioners
from bargaining individually with teachers and
invelidating individual contracts between tae
school board and teachers, The tetmporatry
injunction was granted when the school board
submitted individual ecuntracts to teachers
after its recognition of a bargaining represens
tatives 1In the district court's view, this
constituted unjustifiable interference with
the teachers! constitutional rights of free
speech, association, petition, equal protection
and the due process of law, The Court of
Appeals opined that "there is no constitutional
duty to bargain collectively with an exoclusive
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bargaining agent," In staying the Injuwction,
the court noted "the need to get teachers under
contract either through individual or collecw
tive bargaining.,.," Indianapolis Edycation
Assooiation v, Lewallen, 72 LRRM 2071 (7th Cir,
969).

1969,

The Jurisdiction of the Michigan Employ-
ment Relations Conmission over state univera
sitles was approved in Board of Control of
Tastern Michigan University v. Lubor Medimtion
Board, 18 Mioh, App. 435, 171 N.W, 2d 71
iz§6§$. The Court of Appeals held that the
twvo state universities are public employers and
thelr employees are public employees; therefore,
the Michigan Public Employment Relations Act
is ap?licable to the universities, Article IV,
Par, 48 of the Constitution provides: "The
Legislature may enact laws providing for the
resolution of disputes concerning public em~
ployees, except those in the state classified
civil service,"

2. Attorney General Opinion

' ‘The Attorney General of Louisilana held
poilce have the right to join unions and bar-
gain collectively, but may not strike, (322
GERR B-12,) '

REPRESENTATION ISSUES

1, Supervisors

A question of continuing interest is
whether, and to what extent, supervisors are
protected under state laws regulating employe
ment relations in the public sector,

The Wisconsin Employment Rela’.ions Come
mission ieiterated prior holdings that the
rights gran:ed by the Municipal Employee rela-
tions Act are inappllcable to supervisors,
hence the statute does not prohibit municipal
employers from directing its supervisors not
to join a labor organization. City of Cudahy,
334 GERR C=3 (1969)., The union urged that
supervisory employees aure free to belong to a
union under the constitutionally protected
right to freely associate, The Commission
declined to determine whether supervisors have
a constitutional privilege to belong to a
union, since there are judicial forums available
better suited to deterimine constitutional ques—
tions,

One such forum, a federal district court
in Florida, held that a Florida statute fore
bidding membership by administrative and superw
visory school personnel of one county school
systefm in unions that represent teachers
violated the Pirst and Fourteenth Amendments of
the Federal Constitution,

Orr v, Thorp, 7308
Fu Supp. 1369, 73 LRRM 2063 (S.D. Flas (1969).

The Michigan and New Jersey laws extend
organization and other rights to supervisory
sinployees,

The New Jersey Pubiic Employment Rela=
tions Board permitted a Divector of Blementary
Education, a "managerial employee," to be
ineluded in a supsrvisory unit containing other
supervisors (prinecipals and their mssistants)
whott the Director supervised, since the New
Jersey state law does not prosoribe a combinaw

tion of managerial and supervisory employees in
the same unit or belonging to the same organiza-
tion, West Orange Board of Education, 306

GERR B-% (1969),

In Millsdale Community Schools v, Michigan
Labor Medjation Board,’ﬁo. 6697 (1970,) the

ot

Miochigan Court of Appeals affirmed the Michigan
Board's (now Employment Relations Commission?

decision (1969 Report, p,61) that the issue of
domination or assistance of a rank-and-file

unit by reason of inclusion of supervisors will
be determined only in an unfair labor practice
case on the basis of evidenne disoclosing dumina=
tion or assistance; and thal the Michigan statute
covers supervisors, who, however, must be in
separate bargaining units from vank and file
employees, ,

Several cases involve the supervisory
status of officers in police and fire departe
ments, All of the fire officers except the
chief, including the deputy fire chief, a cupe
tain and two lieutenants, were found to be none
supervisory by the Veimont State Labor Relaw
tions Board in IAFP Local 881 and City of Barve,
298 GERR B=3 (1969), as the result of tie power
of the City Manager over the fire department
the lack ot deviaiion from prescribed policy by
these officers, the grievance route that come
mences with the fire chief and terminates with
the City Council, and, perhaps not to be overs
looked, the fact that "all of the employees....
with the exception of the chief have been
involved in a union group since 1946." How=
ever, the captains and lieutenants in Petition
of Burlington Fire Prevention Assouviation, Inc,
1969) were termed supervisors because the
first step in the grievance procedure involves
the appropriate lieutenant, these officers had
the discretion to deviate from the weekly duty
assignment list, and they possessed authority
to effectively racommend promotion, discipline,
layoff, and the 1like,

The Wisconsin Employment Relations Come
mission held that in a fire department consiste
ing of one chief, two captains, two lieutenants
and twelve motor pump operators, the two cap-
taing were supervisory and the two lieutenants
were not supervisory, stating, among other
factors, that to exclude lieutenants from the
unit would result in ai. unreasonable ratio of
supervisory positions to non-supervisory posie
tions, City of CGudahy, supra,

In Town of Farmington (Police Department),
Case Nos, ME 1707 and MEE 1711, Decision No,
816 (Sept. 1968), the Connecticut Board, includ-
ing sergents in a unit of policemen, held that
the statutory criteria do not necessarily apply
to police and fire departments, This means
that "higher supervisory positions shall be
included in the unit in police and fires departe
ments than in other departments,"

Since law enfqrecement personnel are
excluded from the definition of etiployees withe
in the meaning of the Wisconsin Municipal Eme
ployee Relations Aqt, the Wisconsin Commission
held that it has n¢ jurisdiction to conduct an
election among them, nukegha County, Decision
9216 (1969), However, in the same case, the
Commi7pion noted that law enforcement petrsonnel

7 s
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are permlitted to prooeed to fayt finding and
held that if, in a petition for fact finding,
questions arise conoerning the authenticity of
Tigures In determining a majority, the appro-
priateness of a unit, or the eliglbles therin,
the Commission would determine such igsues and
cortify the results,

The Wisconsin Supreme Court affirmed a
Wisconsin Employment Relations Commission
ruling that city attorneys have the privilege
to organize and affiliate with an organiza=
tion of theilr own choice, The Commission
rejected the executiveesupervigsore-confidential
exclusionary argument because the management
and labor relations information availlable fo
the attorneys did not dirqctly apply to rela-
tions hetween the city and the attorney associa-

tion, City of Milwaukee v. W%scona;n @mslcze
ment Relations Commission, 168 N.W. 2d '
1 i 231 N

Wis, 1969

examiner's finding that college department
chairmen and directors of the Health and Atha-
letic Departments were nonsupervisory em-
ployees and should be included in a bargaining

unit with other teaching personnel., Although
the chairmen and directors participated in the
interviewing and evaluation of members of iheir
departments as to their teaching ability, their
recrmmendations were generally not accepted
without further investigation or considera-
tion by the Dean and could not be considered
"effective." The existence of periodic or
occasional evaluation was not a sufficient
basis for determiration that they were super-
visors,

The Wisconsin Employment Relations
Commissions, in University of Wisconsine
Madison, Decision No. 9261-A (Sept. 1969),
held that neither teaching assistants nor their
designated representative have access to the
provisions and procedures established in the
State Employment Relations Act because teacha-
ing asulstants are in the unclassified servics
of state employment, and the act covers only
persons in the classified service.

The Michigan Employmen: RQelations Coms
mission, however, ruled in Wawne State
University, 330 GERR B1 (1969), that an ad
hoe group of student assistants and techw
nicians employed by Wayne State University
qualified as a "labor organization" and therehy
was covered under the state's public employee
bargaining law, But the Cotimigsion dismissed
the group's petition for a representation
election among fiftyafour cleriral employees
on the ground that the appropriate unit should
include all 1,500 student assigtants omployed
by the University.

Faculities and nonteaching professionals
in colleges and universities are organizing
to a greater extent, and the laws guarvanteeing
eiiployee rights are extended to such employees
in higher education in some states, notably
Massachusetts; New Jersey and New York, The
primary representation issues which have arisen
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in higher education cases are (1) should teach-
ing and nonteaching professionals Lo combined
in one professional unit, or should they be
placed in two separate units; and (2) should
the employees oun each campus oconatitute a
separate unlt, or should the appropriate unit
be a multicampus, statewide unit,

In its first representation decision, the
New Jersey Public Employment Relations Come
mission found appropriate a unit at each of
8ix state colleges rather than a unit of all
colleges combined, This decision was predicated
upon a finding that the employees looked to the
individual college for their day-to-day super
vision, each college affected the tenure of
its stuif and governed its working conditions,
and there was a measure of local autonomy in
each of its state colleges, In addition, the
Commission established a unit of teaching,
research, academic support and administrative
personnel, excluding managerial nxecutives
and supervisors, New J rsey State Colleges
293 GERR E-1 (1969), .

In State of New York and State Universit
Federation of Teachers 312 GERR Be1l 69 ),
the New York Public Employment RPelations
Board's Director of Representation determined
that a single multicampus, statawide unit of
State of New York University professional em-
ployees was appropriate, rejecting the contena
tion of the petitioning employee organization
that a "dual unit" should be devised which
would permit (1) negotiation of local issues
at each campus; ana (2) the combining of local
negotiating units into a statewlide unit %o
deal with issues common %o all campuses, In
aadition, it was held that the Faculty Senate
could participate in the election as an emw
ployee organivation, leaving thoe question of
whether the Senate was employer-dominated for
resolution under the new "improper practices"
machinery of the Taylor Act. Finally, the
unit included both faculty and nonteaching
professionals., Affirmed by the New York Pube
%ic6ETployment Relations Board, 323 GERR Bl

1969).

Unlike the New York and New Jersey
agencies, however, the Massachusetts Labor
Relations Commission, in Bnston State College,
321 GERR B-1 (1969), determined that pro-
fessional employees should be represented in
separate academic and nonacademic units because
of their distinguishing characterictics, a
position in agreement with the employer and
contrary to that taken by the two employee
organizations involved.,

A decision by the New Jersey Public Em=
ployment Relations Commission directing an
election in a bi=state Port Authority coma
menced a Jjurisdictional entanglement which
was resolved by the Pennsylvania Supreme
Gourt in Covile o 1th vy Tranas:

court reversed a Pennsylvania *rial court
which had accepted jurisdiction of an rotion
by one union to require the Port Authority to
bargain with it rather than the union oertified
by the New Jersey Publio Employment Relations
Commission., The Pennsylvania court held that
New Jersey, where the principal offices,
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maintenance center, and eight of the twelve sub-
stations were located, where all employees
reported to work, and where 9%5% of the om-
ployees actually worked, had jurisdiotionj
hence, it vacated the order of the trial court,

of exclusive recognition, with a mixed con-
clusion on the question of whether the majority
employee representative could, or should, act
as the exclusive bargaining representative for
all employees in the unit.

The Wisconsin Supreme Court upheld the
concept of exclusive representation in Boarg
Wisconsin

of School D%rggﬂg&rs,gf Milwaukee Vv, 1
mployment Relations . ommigsion, is, Rd
3’3‘5’;"1%5 NoW, 2d 92,71 LRRM 2607 (196%), It
agreed with WERC that an employer may grant
certain privileges to an organizaiion represent

ing a majority of employees and deny the same
privileges to a minority organization without
committing wnlawful interference, reatrair %, or
discimination in violation of the Municipal
Employee Relations Act, The test applied in
determining the legality of the privileges, as
stated by WERC and affirmed by the Supreme
Court is:

v

"(T)hose rights or benefits which are
granted exclusively to the majority
representative, and thus denied to
minority organizations, must in some
rational manner be related to the func-
tions' of the majority organization in
its representative capacity, and must
not be to entrench surh organization

as the bargaining representative,"

In applying this test, the court reversed
the WERC determination that an exclusive checke
off in favor of only the majority representa-
tive was permissible as one of the privileged
acts of cooperation to which the majority repe
resentative is entitled. The court could find
no relationship between the granting of exclu=
sive checkoff and the functioning of the
majority organization in its representative
capacity, and held that "if check off is granted
for any, it must be granted for all." Addi-
tionally, the court, unlike WERC, found it was
not a prohibited practice for an employer to
deny minority unions the privilege to express
their views at a public hearing. The court'!s
ratlonale was that such appearances would cone
stitute "negotiations" and the majority rep-
resentative has exclusive privileges in this
area, Finally, the court agreed with WERC
that names, addresses, salaries, and working
conditions of public employees are a mattes of
public record, so that the minority organisae
tion as well as the majority organization has
access to such records,

In Dade County Classroom Teachers Asso=
clation, Inc, v, Dade County Education Assoe
glation, 225 S, 2d 903 (Fla, 1969), the

orida Supreme Court, applying a peculiar
combination of constitutional and statutory
provisions, held that reprerentatives of pube
lic employees may not be ace vded exelusive

representation. Voluntary dues checkoff and

use of school facilities were found to he perw
missible, but such privieges granted one repe
rosentative must also be granted to all other
oollective bargalning representatives,

eotio

; N iné%uding Massachusetts, Michi-
gan, New York, Oregon and Wiscounsin, have rec=
ognized cicumstances where en existing ocollec-
tive bargaining agreement bars a new elestion
unless the election petition is filed at a pro.
per time, However, an oral commitment to extend
an explred collective bnrgaining agreement vanw
not bsr a representation election requested by

a rival organization, according to the Massachu-
setts Labor Relatiuns Commission in School Com-

mittee of Springflield, 328 GERR B-j (- 9).
Any such agreement should he in writing, it
stated, in order to actain a stability of the
employer-employee relationship.

Pending fact-finding proceedings wore
recognized as a bar to an election by the Wisa
consin Employment Relations Commission in City
of Milwaukee : .

1969-70 occurred under rdceni laws granting
organization and bargaining vights to state
government employees,

In Civil Service Fmployees Association v,

Helsby, 305 GERR B-9 (1969), the New York Court
0 ppeals upheld a determination of the New
York Public Employment Relaticns Board that
five units based upon occupational groupings
are most appropriate bargaining units for state
smployees, holding that it was not arbitrary or
capricious or a deviation from statutory
standards, The five units of state employees
in which electlons were directed by the New
York Public Employment Relaticns Board were a
security unit, an operational unit, an institu-
tional unit, an administrative services unit,
and a professional, scientifie¢ and technical
gservice unit,

In its first certification case, the Vere
mont State Employees Labior Relations Board
avoided "overefragmentation" in creating a
single statewide unit of all state eniployees,
except employees at the state colleges, while
leaving the door open to the possible approval
of some fragmentation, Using the concept of
over-fragmentaiion arnd the fact that "state
vfficials at the unit level have power to take
positive action on matters subjeect to nego-
tiation," the Board, in In Re Varmont State Eiis

1ovees Association, . y October 7, 1969,
granted the Assoclation the unit it requested,
The Board conceded that severing supervisory
efiployees from non-supervisory employees would
be more appropriate than a single unit, but
the combined unit was not opriate, and
the Association sought a combined unit,

)ther Represe taﬁﬂgﬁ_;gggg§
pveral ques ave arisen concerning

the legality and propriety of representation
of law enforcement personnel, The Michigan
Court of Appeals, in Qity of Eascanaba
MsL.MeBey 19 Mich. App. -
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upheld the Miohigar Employment Reletlons Come
miasdon in its determination that munlolpal
polilcemen are "public employees" and may therow
Tfor bhe represented in colleoctive bargaining

by a labor organization (T@amators) composoed
of private as well as public employoews,

. s Medford v, Lo F W6, 4R Wis, 24
581, 107 NeW, d”r?{’iigﬁgﬁ,‘éhe Wisoconsin
Supreme Court held that lew enforcement em-
ployees may he represented by an international
union in fact-finding proceedings as well as
in oonferences and negotiations as held in a

prior cage, Although it is now olear that an
international uwnlon may appropriately r@Ereggnb
law enforcement employees in Wilsconsin, the
question of whether a municipality may prohibit
law enforcement persomnel from fgéﬁégf an inters-
natlonay unlon remains open, The Municipal Aot
does not grant law enforcement personnel the
right to join a labor organization, The quess
tion as to whether law enforcement personnel
have & constitutionally protected right to Join
a union was raised in the Medford case, but the

Supreme Court stated that a oons.deration of
this lssue was not necessary to che decision.

A finding that deputy sheriffs are public
employees was made by the New York Public Bme
ployment Relations Board in County of Ulster
337 GERR B2 (1970), In the same case 1t was
concluded that the cointy and the sheriff (an
elactive, constitutilonal office) wore joint
employers, since the salaries of the deputy
sheriffs are paid by the County Board, but the
non-economic terms and conditions of emplov-
ment were determined by the sheriff,

The Michigan and Wisconain labor agencies
both determined in 1969 that payment of munici-
pal employees frem t.unds contributed by the
Federal government does not deprive these e
ployees of right guaranteed by state law,

The Michigan Imployment Relations Commission
held that high school ROTC instructors whose
salariec were partially relmbursed by the Army

wepre eliglble for B Lon, Qetggig
Federation of Teac nd _Letroit Board of
C 1969) .,

The Wisconsin Bmploymert Relations Come
mission held that teachers and soclal work
aides of the Milwaukes School Board whose sala~
ries were paid from federal and state funds

webe entitled ¢ entation, Digt
Cot . 48, APSOME £ - =
Dix,, e

The policles of the New York Olty Office
of Oollective Bargaining (00B) and the rulings
of the AFL<0X0 Internal Disputes Plan clashed
in Logcal Nos, 4, I and, Glty of Naiy Ye i
Digtriot C
union's certification as bargaining representas
tive despite an AFLsCI0 Internal Disputes rule
ing that it had engaged in "vaiding" against a
rival APFL«OIO union, 03B held that the atatuas
tory vight of employees to bargain through vepe
resentatives of their own chovsing was paraas
mount bto the nosralding pact betwsen the AFlLs
0I0 affiliates; and that this wight must be .
recognized and effectuated since the majority.
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union 8tdill deslred to wrepresent the employees
displte the AFL-CIO ruling,

Lt should be obvicus from the examples
given above, as well as from experierse oi
recent yesawe, that state and looal governments
should aovw to eztablish appropriste representa-
tion maochinery to cdetermine the wislhies of ome
ployees, and to resolve supervisory questions,
unlt determlnation questions, and the like,
Ixperience has demonstrated that such machinery
s essential 4if dlsputes over representation are
to be resolved peacefully, Many strikes ocourred
in 1969 as a result of disputes over cocognie
tion and vepresentation, Such disputes can
have a naticnal ilmpact, such as ocourred in
Menphis, Tennessee, and in the strike involving
Charleston, South Carolina's public hnspitals
and hospital workers., In the opinion of tho
Commlttes, necessary representation machinery
should be eatablished by all states so that
there should be no need for an employee organle=
zation in public employment to enguge in a work
svoppage over lssues of recognition and rop=
resentation, The question to he faced in the
1970's Le whether the states will azsume their
rightful responsibility in this area or whoether,
bacause of a lack of state action, it will
become necessary for (ongress to assume this
burden at the national level,

UNFATR LABOR PRACTICES

l;__2%£2¥§ﬁ £ Dargaining
uring the last year, several cases involve

ing the legal effect of activities occuring
during collective bargeining were decided,

The clash of individual v, colleotive
contracts was faced by the Michigan Empl oy
ment Relations Commission in two cases,

-1 0) :

g n amendment to the School
Code adopted after PERA refers to individual
contracts, held that the issuance of individual
contracts to teachers while bargaining was in
progross is not per se a hreach of the school
district's bargaining obligation., A factor in
decision was the School Code provision that in
the event a enllective bargaining agreement
with increased benefits for teachers is sube
sequently enteied into, the colleciive bargaine
ing agreement modifies the individual contyact,
Affirmed 1970 MERC L, Ops 112,

_on_fehearing,

However, when the submission of individual
contracts to teachers was coupled with a state=
ment that teachers who sign individual contmacts
woulld receive fringe benefi*s while those who
refused would not, the achool b.ard action was
lllegal, Gibraltar Schoul District, 345 GBERR
B4 (1970),

In a similar oase, a Wisconsin Bmployment

Relations Oommission tvial éxaminer found that

a school distpiet inteirered with teachers!
organizing vlghts by requiring them to algn
individual somtravts which contain negotiable
salary items but which did not state that sush
items would bs superssded by any aubseguent
agreement negotiated by tho teachers'! asmspolation,
Lubrook Bducabion Assooinbion 343 GERR Bai (1970).




The unosrtainty of the impaoct whioh a
ponding lawsult may have on a public employer
was held by the Wisoconsin Dmp:oyment Relations
Commigslon not to exouse the employer from
bargaining, A laweult was pending in the oir-
oult ocourt on the validity of a 1967-69 oon-
traot, The olty refusea to hargain on the
ground thet 1t oould not determine until the
lawsuit wae adjudioated ite finanoilal liablle
ltlies whioh could have a substantial impaot on
lts 1970 ocontraot offer, The Commission held
that the empluyer oould not posipone hargain-
ing by reason of the pending court act'on,
nothing that "there is nothing to provent the
potential impaot,..from being considered by the
vesomployer and the offers it may make to the
proposals of the peti*moner." City of West
Allis, 355 GERR B=6 (1969). S

The Michigan Employment Relations Coii=
mission ruled, in a two-tomone decision, that
a puhlic employer is not excused from bargaine
ing even though its emplovees are engaged in
a strike violating state law., One Commissioner
concluded that to suspend an employer's duty to
bargain during a stiike would add a penalty to
those provided by the legislature for violaw
tion of PERA's anti~strike provision, A second
Commissioner placed emphasis on the primary
purpose of PERA to promote prompt settlement
of labor disputes, arguing that suspension of
an ennlover's duty to bargain during a strike
would impede, rather than further, resolution
of bargaining issues,

Noting the position of the NLRB und the
courts, the Chailrman dissented, arguing that
the duty t¢ bargain was susperded duriung a
strile, and urging that there is a greater
ba=is for a public employer's release from its
obligation when public employees violate the
noasurike provision of the statute than there
is of a private employer in breach of a cona
tract by a union, §

Education, 339 GERR Be

The Connecticut State Labor Relations
Board held that rejection by a union members
ship of a contract afiur having adopted each
provision of the contract separately was a
refusel to bargain, Town of Windsor, 324
GERR B-4 (1969). ' '

___Mandato 1e)
as Union S@curity

In R 22 710 Miso, 27
(1969), t%a gommon Pleas Court of Montgomery
County held that an authorization in a col=
lective bargaining contract betwesn a union
and a oclty fcr the involuntary ocneockoff of
smployvee wages to colleot agency shop fees was
invalid beocause ii was in violation of Ohio
law and because a cheoloff of the union dues
by a city serves no public purpose and theres
fore is ultra vires.

£ _Bareaining

invalid becauss it was contrary to the state
and federal constdtutions,

T

Michigan Employmont Rolations OummLsaLon hold
the agenoy ahop to be legal, thus a mandatory
subjeot of bargaining. Soveral oLroult oourt
oases, inoluding So, e Bouthant mu
i g, 70 LRl ' yn ¥

e s 1969 Repovt, p,66)), msreed wlth
the Oommission. Now, tho Miohigan Couxrt of
Appeals has approved the concept of an agenocy
shop, but held that the service fee nay not
oxoceed "a nonemember's rroportionate share of
the coet of negotiationg and administoering
this contraot." The oase was romanded to the
oiroult court to determine the corroot amount
of the mgoncy shop servioe fee, 1

S ;

9

aae ‘No,

b, Grievanoe Arbitration

"?uprome Oourt held
that although bhe State's Pire Pighters Arbi-
tration Law directly authorizes only binding
arbitration of impasees, its grant of "other
recognized rights of labor" included the right
o negotiate binding arbitration of grieva
ances,

In i4s first “gggelgerg doctrine" case,
the Mic!.!ran Baployment Relations Commission,
departirg from the NLRA rule, vefused 1o
entertain a complaint involving a oontract
interpretation, on the ground that the union
had refused to use the contrant grievance
procedure, The Commission recognized that
there will be situations involving contract
construction and alleged unfair labor practices
of which it would take Jurisdiction, "(b)ut
employees should make every effort to resolve
issues primarily contractual under the cona
tract dispute settling prooecure." City of
Piint, 345 GERR 0.3 (1970),

(o] Miscellancoua

Tne cont'lict between a public employ=
men!; wrelations act and a home rule charter
was considered by the Michigan Employment
Relations Ocmmission in Oity of Flint, 347
GERR 0~2 (1970). A oity charter provided a
uniforim pay plan for all city einployees, A
union representing employees in a imunicipal
hospital requested that the city bargain on
wvage rates, vwith the understanding that agreed
changes would be effectuated without subs=
mission to the voters. The olty maintained
that tl.. charter provision could not be changed
through collective bargaining, bui stated it
would recommend to the voters any changes
agreed t5 by uvity and union, "The Commission
held that PERA proevailed over the home rule
cherter, noting thati

"(W)ere (the oity's) position to
prevail, the Homse Rule City o-uld
diminish the scope of; and even
eliminate, the vequirement of PERA
to engage in ocolleotive bargaining,
by adopting, through vote of the
electorate, oharter provisions
detadling terms and oconditions of
einployment ordinarily found in cols
leotive bargaining contracts,"
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Strikes
n, Sanctions

Now Youik's Taylor Act provides that PERB
shall determine whether a wniun has nalled,
tried to prevent, or has made or ls making
goocd faith efforts to terminate, a sirikoe,
While the statute does not authorize PERB to
determine whether the public empooyer caused
or contributed tu the strike, PERB has applied
thie test, Thus, PIRB refused to order lor=
fel ture of dues deductlon privileges hecause
of & odty's provocation in refusal to hargain
in good falth even though the unlon had
breached the Taylor Aot, Qdty
g(.“_%;gp d Firemen's Association

3

Nl»

'b' el _. ‘i ety ey gt ..T .. o~
E%a% f%e employ@as' asaooiation was responsible
for a strike by its membars, notwlthstanding
the fact that the orgenization did not formally

authorize the strike pursuant to the provislons
of its constitution and by-laws,

T P L T0) v
that a Florida qohool board violated state

law and the Fourteenth Arendment by making the
reinstatement of teachers wh. had resigned en
masse contingent on the payment of a fine.

The court stated that the teachers had effece
tively resigned and were legally free not to
return to the classroom, and hence the school
board was not free to condition their return
on paynent of a fine,

ration of
RET NI,

%ggg?@" xj Soh
a %%b 9). -
In J;w
N.W, 2d
lssue was whechmr the ooll@otlvo bar@mlnlng
statute or the Veterans'! Preference Act pre=
vailed, The Minnesota Supreome Court held that
fliremen vho strike in violation of the Minnesota
statute were automatiocally terminated by opera-
tion of law, were not discharged by the ocity,
and were therefore not entitled to hearing

prior to disocharge as guaranteed by the Veterans'
Preference Act,

¢y Pedoral v, State Jurisdlotion of Pube
lic Employees Surikes

ity of Dv iok, 73 LRRM 2290
(1970\ ] : F Appeals for
the Ssventh circuit held that publioc employees
may not rely on the Thirteenth Amendment's
general prohibition of involuntary servitude or
on other constltutional provislons to remove a
case requesting a temporary iInjunctlion against
a strike from a state court to a federal court,

b,

- J of three states upheld the
power of pubch employers to negotiate binding
strike settlement agreements,

The Pennsylvania Supreme Oourt based an
incresse in teachers'! salaries negotiated
during a strike ov an amnesty law applicable
to teachers enacted by ihe leglslature in 1968,
The increase, the court held, did not violate
the anti-strike aoct beoause of the 1968 statute,

Odvil Servive'commission order revoking dues
oheckoff privileges of the AFSCME loocal for a
strike at a Liquor Uontrol Conmission ware=

house, The suspension of dues deduntion was
invalid because there was no provisieu for
such a penalty in the Civil Service Commission
Rules,

b, The Right to Strike

The courts of appeal of California in
two ocases held that employees do not have a
right to strike in the absence of apesifie
legislation; such strikea being prohibiﬁed by
the common law. AlMopic _County of Sacra
276 AGiA, 51,

In the most intereating oase of the year
involving strikes, the Indiana Suprems Court
declaired; in a three=to=two decision, that the
common law ptohibits strikes by public school
teachers, and upheld a contempt of court action
against the Anderson Pederation of Teachers fecr
violation of a reatralning order iasued to

avert a walkout, The majority opinion ecited
the overwhelming weight of authority in the
United States, In a vigorous and scholarly
dissent, two judges lheld that public employees
have a vight to strike until and unless the
state leglislature enacts a comprehenaive labor

72

69

Cirouit courts in Wisconsin and Michigan
upheld amnesty agreements negotiated during
a strike, in the absence of affirmative legis=
latibn. 3 &l L.LC ¢

9 ,>ﬁﬁe cirnuit oourﬁ‘held’that the agree-
ment prevented a ocity from instituting dicie
plinary aotion agalnst qtrikers. A Michiganz

tate, County & Muniecipal Logc i

arborn y ; , 30 :
)y enjoined a city from suspending a
steward ocontrary tc¢ the settlement agreement,

Respuctfully submtﬁted
Richard L, Epstein, Q¢ i
John Paul Jennings,

Cg-gﬁélgmgé
Robhent G, Howlett, OosChairman

1A new Hawalian statute was passed by
the leglsliature, but had not been signed by the
governor at the time the Report was written,

2ithe statute is ambiguous as to whether
both mediation and factsfinding are conditions
precedent to arbitration oxr only mediation.
The Michigan Employment Relations Gommission
has expreasssed the opinion that only pres
arbitration mediation is required.




