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COMMON CARRIER ACCESS TO CABLE COMMUNICATIONS:
REGUIATORY AND ECONOMIC ISSUES

by
Lionel Kestenbaum

Csble communications is thought to open vast opportunities
for diversity and creativity in informational, entertainment and
instructional programming, and to establish a basis for an array of

information, data and commmnications services ‘rot now available.

"Common carrier” operations of cable uyatellu have become

almost & cliché for the freedom o the electronic medium from the
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constraints of the present broadcasting structure. The purpose of
this peper is to go beyond the clichf and to inquire into implica-
tions of "common carrier" operations. What ere the conditions that

make it possible on cable systems? Wiat regulatory issues are raised,

-
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and vhat legal conditions are required? What are the economic con-

straints and feasibilities?

i For the purpose of the paper, "common carrier" status and

operation are considered to refer only to common carrier access,

that is, & framevork by which persons desiring to transmit programs
or offer services over cable systems would be able to do so, and
would have access to channels on a fair and nondiscriminatory basis,
without interference cr control by the system operator over the
user's progrm or services,. T.hi.' 1..'the basic proposal under com-

sideration. It can, and should, be regarded as separate and distinct
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from any additional rule or condition, such as rate regulation, vhizh
would require separate analysis and justification., As we ghall see,
regulatory patterns vary greatly, and there iz no reason to adopt
any array of provisions merely by force of habit or by reflexive

association with the words "common carrier."
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I conclude that common carrier access can be accomplished
by limited regulatory interventjon; namely by rules (a) requiring
installation of large channel capacity, (b) imposing the above-
stated duty te pro(iide access on a fair and nondiscriminatory basis.
Further regulation of rates, or of rate levels, is not necessary
or appropriate in the present context. Nor does cable system
origiﬁntion of programming now give rise to significant regulatory
problems; indeed, originations have the advantage of assuring the
availability of atudio and other facilities for common carrier users.
Regulation of rates and originations may be required at a later stage of
high cable penetration. As to other issues, it would be desirable to
establish that the system operator las no 1iability for the activities
of users, except perbaps for a duty to prevent knowing transmission of
111egsl matter; but this result msy largely be a‘cconmndated under
present law, Finally, the assurance of common carrier access will
reduce technical and economic barriers and make feasible diverse
programing an'l services. But the need for financial support for

certain public interest activities will remain.

The institution of common carrier access on cable systems is
desirsble because it provides & means for utilizing the low-cosi:,
malti-channel capacity of cable systims to achieve important goale of
broadcasting and cormunications policy. Theae goals are economically
feasible and are largely eonaist;ent_ vilﬁh the mcent.ivéu of the sya-
tem operator. It is a tbesis of this paper that regulatory objectives
have to take account of existing industry structure and incentives,
and those which would be ;Q-oduced by the regulation. Regulatory

directives cen be effective, regardless of economic interests, when
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they eatablish cbjective requirements and objective tests for

compliance, But propounding generalized public interest goals which

are contrary to the economic incentives of the regulated parties, and
are not susceptible to clear statement and objective teat, il usually
Mile. The exisiing broadcasting industry affords apple evidence

of the reliability of this thesis.

This paper examines the implications of common carrier access,
and the economic and regulatory issues -related to factors of (a) chan-
nel capacity; (b) rates and costs of access; (c) costs of projramming
and services; and (d) the conflicting incentives of cable system

operators resulting from originations and legal liab:llitiea.l

I. FEASIBILITY AND LEGAL BASIS OF COMMON CARRIER ACCESS

What are the conditions that make "common carrier” access
feasible in cable communications? There are three ﬁjor factors:
(a) A cable gystem makes avkilabie a large number of channels, avoiding .
limitations of spectrum spece in over-the=air transmissici. (b) Since
all channels are delivered by the same system, once a systen i3 established
the additional or unused channels 1nvo]:ve essentially no incremental
cost fram the standpoint of channel svailability alone. (c) A cable system
can be, and now ordinarily is, operated on the basis of revenues from the

system aa a wvhole.

1. This paper considers these issues in terms which are more or less
foreseeable from the present industry structure. This is not to gainsay
the value of imaginative leaps to a radically different system on common
carrier principies. But radical change will depend upon economic facts
not yet ascertainable (e.g., the relationship of advertiser and user
charges to subscriber fees), and upon the outcome of the first generstion
of developments with which we deal (e.g., on over-the-air transmission,
network-;ution arrangements, copyright rules, emergence of non=programing
services). *
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Consequently, the cperator has an interest in enhancing overall system
i usage, and does not have an overriding interest in the success or

' failure of any particular programming or gervice.

The result of these conditions 18 to esta%lish a framework with
grovth capacities and incentives that are == at least, potentielly ==

far dirferent‘ fran the existing structure of broadcasting. First, the
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channel availability can eliminate technical obstacles to broad access.
In the present context, these channels are additional to the basic

cable service of carrying local and distant over-the-air signals to

e mp—— oy

subscribers. Second, the availability of cable channels on an existing
system reduces financial barriers to access, and distinguishes such

channels froam unused URF allocations, which require substantial investaent.

Third, the cable systenm operator should have an econcaic incentive

to velcame use of any unused channel for an additional service, 80 long

e e £ AR ST

as the cost to him of using the channel is less than the incremental
pavenue received, either fram an increase in the numver of subscribers,
from payments for uses of the channels, or both. This inciudes the

incentive to provide, ar to carry, programning or services of interest

to small jercentages of the television vieving audience -- in other

wvords, to respond to minority interests in cultural terms and to local
corzunity interests. The ceble system thus envisaged is not proper-
ly vieved as & ccmpetitor of existing broadcasters in the latter's

function as & distributor of programning and seller of advertising.

-7 Rather, the cable system provides & method of transmitting broedcasts,
a method which removes certain substantial constraints so t_hnt existing
broadcasters will compete on their merits vith others having access

to the cable aystem.
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In addition to entertainment or informational programming, the
cable capacity can be used for various broadband services -- library
access, nevspsper't‘ucsimne, shopping, computer uses, etc. Expansion
in these dire:tions will tend to require greater camlexity in the
system, including the ability to receive individualized mterial,
and some degree of two-way capacity,

It shculd be recognized that the incentives of the cable system
operatur will vary, depending on the size of the market, and maturity
or penetration of the system. There is an obvious difference between
8 small market in which distant signals greally expand the available
choice, and a major metropolitan area in which the selling point will
be signal quality pilus programs and services provided by the systen
operator and users. T?:ere is also sn obvious difference between a
Byster at its early stage, and an establi:hed near-universal network.
These differences mesn that scme operators perceive cammon carrier access
a8 only marginally beneficial, and that certsin regulatory responses not
now needed may be called for at & later time. The beiie point is that
the cable system is inherently suited to common émier access because

of its lov-cost, multi~channel capacity on a single-transmission networx,

Common carrier access providus a methad for facilitating the use
of channels for diverae m-osruming and services, the range of \rhich wvill
oxpand and dmlop over tme. It alao m-ovidea a nechm:ln ‘Tor precluding
control by the cable ryatem oporator over thc J.u-:e n'unber of channels

of access to the public.- m: is an objectivu shared by cam:nications
and antitrust policies,
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The Federal Communicationt Camission has articulated the policy
of ccxmon carrier access as a means of achieving diversity, local
expression and other goals. On that basis, in 1969, it expressed the
view that CATV's "should be encouraged, and perhaps ultimately required,
to lease cable space to others." And in 1970, the FCC elaborated this
policy, preposing to require reservation of channels for public access
and lease to commercial users, and stressing that it was prepared "to
take all appropriate actions to insure such availability (e.g., that
the rates charged by such channels are reasonsble and nondiscrininatory) .
Cotmon carrier operation bas also been {oreseen for & wide variety of
data, facsimile, information retrieval and computer services on inter-
connected cable systems, "aither in competition with or supplementary

to services that may be provided by the telephone compenies.” 3

Toe Department of Justice has expressed the view that cable systums
are subject to an antitrust principle vhich requires that entities having

significant monopoly position must provide access to others on a fair

and nondiscriminatory vasis, and has urged that the Commission should

guarantee such access.!‘ Early suthority for this principle was provided

2. First Repert and Order in Docket 18397, October 27, 19693 Second Further

Notice of Proposed Rule Making, Docket 18397-A, July 1, 1970. In a related

proceeding, the FCC declared that CATV owners would not be permitted "o
deal unfairly” with newspapers geeking cable facilities for facsimile
delivery, regardless of the outcome of its consideration of newspaper-
CATV cross-cwnership. Notice of Proposed Rule Making in Docket 18891,

July 1, 1970.

3. Notices of Proposed Rule Making in Docket 18891, July 1, 19703 in Docket
18604, July 1, 19703 in Docket 18397, December 12, 1968; Final Report and
Order in Dock:t 18509, February k, 1970.

. ot of Justice Comments in Docket 18397, September 5, 1969; in
Docket 18397-A, December 7, 1970.
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by cases dealing with a railraad terminal, various trading exchanges
including the iew York Stock Exchange, and a press wire service. In

& mmber of recent filings, the Dpartment has applied the same principle
elsewhere in the commnications field =~ to telephone attachments,

point-to-point microwavs, and the satellite field.

3

Tl.le antitrust approach was incorparatsd in the White House Statemsnt
of Policy on Damestic Satellite Commnications in January, 1970, which
declared the right of access to coomon-user cooperctive systems, or
gspecialized satellite systems, by users gimilar)y situated at egual
rates and on a nondiscriminatory basis. Significantly, the access
obligation has been 8o considered to be required, regardiess of the
exteint to which, if at all, the indusiry is otherwise subject to
regulation. Theae other situations show, moreover, that the accesas
requirement does not necessarily carry with it wiy octher traditicnal

common carrier obligations and requirements.

Before turning to the issues of camion carrier access, I think
it useful to highlight the significance of cable system characteristics
by contrasting these with the existing breadcasting structure framework.

II. OVER-THE-AIR EROADCASTING CONTRASTED
-Hbat are the conditions that have made caumon carrier access un~

fezsible in thevex.ist:lug over-the-air television broadcasting system?

In contrast to cable systems, over-the-air television is characterized
by limited numbers of channels; & relatively high cost of establishing a
station on each channel; and a combination of transmission and programirg,




«fa

so that the exmomic return to each broedcaster is dependent upon the
gize of the axdience attracted, paid for by camercial advertising.

The resultizs tendencies are accentuated by the need to establish net=

. works in order to have an audience base to support substantial programing

expenditures, and by & frequency allocation plan vhich has limited

effective pational networks to three entities thus far.

Competition among the three networks produces & common oyerriding"
incentive to go after the same mximm audiencei, or at ]:east one=third
of it, ratber than to program for a smaller propo-tion. This is to be
expected, sac it is not changed by sporadic yressures or exhortations
from cutside the companies, oOr by expressions of goodwill within then.
Tt follows that the networks have also competed for similar masa-appeal
prograzming, paying inereasingly higher prices, estimated in an Arthur
p. Little study in 1668 to average about $37,000 for & halfehour
epicode of aa entertaimment series, $163,000 for & one-hour episade.
Any effart to direct attention to specialized minority audiences, or
nonccamercisl progra.mins encounters at the outset substantial cost
cbstacles, As the President's 1968 Task Force on Communications Policy
it it, a xinimm of $500,000 is required for transmitter, stulio and
other starteup costs; the first $1,000 per week 18 required simply to
maintain equipment and transmit & signal. Anyoune seeking to assemble

a sufficieat network to suppart high-cost programning canes up .gum

' the lack of sufficient station cuverage te nupply 1t @s cmputed by

Alexander's "Costs of & mti.md.de 'releviuon Syaten," lupplemntlry
paper in the Carnegie Cozmission Report on Educaticual Television),

10




In the past, a kind of access arrangement in over-the-air -
broadcssting prevailed. Under this practice, advertisers themselves
produced or cbtained programming, and purchased time to exhibit such

programning on the network's line-up of affiliated stations. Even

under this nrrnngeinent, .the broadcasiers exercised influence and veto
power, because the impact of any programming nfrected‘ the economic

{ value to them of adjacent time on the schedule, Cost factors have
contributed to virtual disappearance of this form of access arrangement,
because advertisers no longer want to take the risk of the guccess or

failure of a particular show.

Under the current practice, the ngtworks in effect develop and
produce programming, mostly purchasing it from program producers.
The networks sell advertising slots and insert these at breaks in the.
programming or adjacent to it. The cost or value of the slat to the
advertiser is ad,juateﬁ to the anticipated or actual audience site.
The present practice tends toward each advertiser's Peying approximately
the same price-per-thousand, and the broadcasters ln_rgely bearing the

risk of success or failure of particular shows to attract audience,

averaging the rislé over the entire schedule,

-

What are the alternatives to our existing broadcasting structure?

It seems evident that there would be greater incentive for

. diversity ina monopoly situation than in'_o.ur !:hreel-nertvorl‘:-utup.

" After all, the moilopdl.y bi-oadcaater_ vhich satisfies 50 per cent of the
audience vith an adventure uhdw on channel oﬁe, 30 per -c',nt.m‘ore with

- variety on channel two, would have no rehlon to repeat 1ts‘e1f on channel
three and would find it attructive to program for five or ten per cent
on that channel. The BBC's famed "third prograrme” on radio exem-
puﬁ-ea this practice. But monopoly. h'u its own dangers. We have
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opted for a diverse, largely private]:-operatad system which is certainly

not going to Ye abandoned.

The alternative route to diversity is to increase the number of
available channels. We could have had many more channels of equal value
in over-the-air brosdqasting if it had _been initially pleced or transferred
to the UHP band. An alter‘native would have been to provide regional groupa
of allocatiocs so that the entire nation could have had as many stations .
everyvhere as in the leading markets of New York and I.os Angeles. The
Camission instead chose to 1nterpr3t its mandate as requiring as many
]:ocal television cutlets as posﬁibla, but this had the counterproductive

result of severely limiting meaningful network diversity.

Theoretically, if there were ten channels, it should became econasically
attractive to provide proera.mh;g for five to ten per cent of the audience.
(The validity of thig theory is illustrated by the exj:grience of Special-intereat
radio stations for ethnic groups, classical music, etc.). Indeed, programuing
for a specialized audience could be more attractive than alternatives because
of its more stable loyalties. On the other imﬂ, there are economic constraints
resulting from the costs of production and distribution of quality television
programming. If these costs required an audience larger than five or ten
per cent,additional channe). availabilities would not be adequate to pr&note

the desired results. As noted, support by cammercial advertising has required

' networking on & nstiona.l basis. Most non-netvork programing m euentnny

similar broad disﬁribu’.ion, consilting of syndiclted featurs films, ‘reruns of
shovs previcusly shown on & network, and some lower=cost programing developed

for syndication purposes.
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Economic feasibility of independent programming would be broadened if
pay-television were an alternative to commercial advertising. There is little
reason to doubt that the network programmers are effective in their objective
of satisfying the great preponderance of the television audience. Indeed,
debate in Britain has turned up arguments in favor of commercial broadcasting
for the very reason that it is 80 sensitive to the audience desires and needs,
more than an institution funded without regard to audience size and tending to
paternalism. However, it can be readily demonstrated, by ehargee for other forms
of entertainment and information, that & person will pay many times more for
his choice of programming than an advertiser will pay for the opportunity to
reach him (e.g. $2-$4 per thousand viewers for a minute of prime~time wdvertising
for between six to ten minutes, in an hour show). Thus, pay-televisimn could
support programing for far smaller numbers of viewers. And this would be par-
ticularly true for minority programming of a special wultural nature which is

desired by the most articulate critics of the low level of television material.

What may be inferred for cable systems? Like a monopoly broadcuting' systenm,
the cable system cperator has the incentive to provide diversity on the system
in order to attract subscribers. Moreover, like a broadcasting system with many
stations, the cable system offers so many channels that there is incentive to use
them for specialized minority programming. Moreover, the cost of access to channels
is 80 low as to avoid one important hurdle to econonic feasibility. The experience
vith networking and with programming costs, however, suggests that there are other
substantial econunie eoneideratione to be resolved, 1f the opportunitiee prwlded

by cable channel capecity are to be realized.
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1IT. AVATIABILITY (F CHANNELS FQR COMMON CARRIER ACCESS

It has generally been assumed that cable systems would have sub=-
stantial numbers of unused channels, which would provide the necessary

basis for a policy of access on a comon carrier basis.

This appears to be confirmed by the continuiig trend to mber- :
capacity systems. In 1968, the President's Task Force on Camunications
Policy observed that 20-channel systems were technically teuible at only
slightly greater cost than the 12-channel systems then being installed.
In 1970, in proposing rules on technical standards, the FCC observed that
20-channel systems were being proponed by CATV. operators and that there
were indications that MO-channel systems could be installed without too
great an incremental cost over the 20-channel syatm.s A 42-channel
system is being installed in San Jose, Californiaj a 6li-channel system in
Axron, Chio. Low incremental cost for eny range of capacity now pertinent
is supported by the tendency of system entrepreneurs to offer ‘increasingly
iarge numbers of channels as one of the attractive features of their proposed

franchises.

Revertheless, additional channel capaéity doss involve additional expense.
A system operator could well seek to avoid the expense of installing capacity
beyond the’ needs of the basic service offered to subscribers, i.e., carrisge
of the sisnals d locu nnd distant mr-the-air broadcuting stations, if he

does not fcresee uutﬁcient demnd for such capacity to dem its incremental

5. Notice of Proposed Rule Making, Docket 18894, July 1, 1970.
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cost. The filings befare the FCC vary widely in the estimates of incremental

costs, and significant amounts may be at stake.s

In any event, the issue of channel availability is eazily amenable to
regulatory requiremént. Many municipal franchises contain ninimm»cha'nnei
requirements; the New York City franchise required a capacity of at least 17
channels by July 1, 1971, with at least 24 channels to be px_'wided by 1973.
As suggested by the FCC, federal standards can be instituted. This would
have the advantage of standardizing the minimjn@m of channels, and.
requiring all existing systems to conform within a prescribed period of
time. It could also provide for additional capabilities - commnity grouping
within a cable system, and narrowband return for limited tuo-way capability,
and coding for individualized transmission. Standardization would facilitate
interconnecticn and would permit dmlopnﬁnt of services that require broad
distribution for economic feasibility.

The condition of channel capacity for common carrier access, therefore,
can be satisfied by requiring the installation of a high-capacity system,
vhich would be supplemented by additional standards for services beyond one-
way broadcast dissemination. In a high-capacity system, camcn carrier access
would not be limited by the number of c!nnneils‘avaihb]'.p, but by other factars
(the cost of programming or services, avuimimy of hnrtiaing ar other
demand, support for non-profit services ,etc,‘). _

6. For example, an econamic study done for-the National Cabie. Television '
Association states that 24 channels can be delivered by using amplifiers on a
single-cable system, adding $300/mile to distribution costs that start at -
$4,000/mile for above-ground distribution and are mich higher underground;
or that the same capacity can be delivered by a dual=-cable system which
costs 80 percent more than & single-cable system.

In sddition, in order for subscribers to receive more than 12 cMmeh,
converters are required fur each television set, at an estimated coct of $25.

15
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At question is whether further regulatory conditions might be needed
to allocate channels among competing uses and to reserve channels far
common carrier access. The FCC has proposed prescribing specific numbers
of chanpels for each of geveral different uses == leased channels for commercial
operations, 1ocal public access, instructional purposes, local government.
New York City provides for city channels, public channels, company channels,
and additional channels, Ina 20-channel system, it should not be necessary
to make such distinctions and dedications for scme time to come, The only
reason for allocation in the pear future would arise from differeﬁces in
technical features; €.8., of & channel for pey-television, of a channel
with special switching capability. There would remain ample channel capacity

to satisfy common carrier access.

In the long run, as_the penetration of the systéms increases, it is
conceivable that confliétn of uses could develop. There could be & proliferation
of potential program originators., With the technical capacity for individualized
and twowwmy services, systems could be in demand for various gervices, Ulti-
mately, if current over-the-eir broadcast services switeh to primary distri-
bution by cable, all gervices would be leasing cable space, If no allocation
were imposed, the cable system would tend to lease channels to the user vho
would pay the highest price for them. This kind of open market would have
the theoretical advantage of shifting the resource to a use which prexumptiva].v'

ha.s the highest econmic va.lue, as meuured by the vn.lingneu to pay ‘the -

) highest price. However, it ha.s significant potentia.l d_isadvmtages. Most

obviously, there are uses vhose financial resources &re not' the product of

the market sylten, but-of the proceas of legislution or voluntu-y philanthropys
these are the nmnicipal services, nonproﬁt broadca.sting, commnity groups,
etc. An open bidding pcroceu would not measure the ‘yelative value of

L eve eva Inennaistencies and deficieacies clr allocating

-
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The problem is already acknowledged in the existence of the political-
regulatory process by which frequencies have been allocated between camsercial
broadcasting and other uses of the radioc spectrum, and between commercial
and noncommercisl broadcasting. The political-regulstary pocc.u' has its
own deficienc , and there has been méh controvei'sy, for example, sbout
the scope permitted to land mobile uses of radio as campared to brosdcasting.
Yet the experience \d.th‘ spectrum allocation suggests that there may cuﬁ a
time when aimilar determinations would‘ have to be made to'pren-cribe & minimm
number of channels available for common cmﬁr access for program m-iaimtionl
and for comsercial services. In the meantims, the anihbmty of a sub~

stantial number of unused channels is assured.

IV. RATES3 ARD COSTS (¥ ACCESS v
Traditionally, rate regulation has been associated with "public utility"

or "common carrier” status in transportation and commnication. Its efficscy
and utility even in these traditional areas has been under severe attack in
recent years, as evidenced by the critiques of regulation in the lest seversl
reparts of the Council of Economic Advisars. As noted earlier, the requirements
for access in other contexts have not necessarily been accaapanied by rate
regulation. I would wgse':t that common pa.rr:ler access to cable systems can

be aclileved by a regulstion imposing the requirement that access to channels

be provided on a fair and nondiscriminatory basis. No further regulation

of rate level ar return is warranted in cable systems for the foreseeable
future. ' '
New York City has issued franchises whicu implement ‘an access cbligation

through & provision that the system operatas shall lease time (-.ndl it necessary,
studio facilities) to members of the public pursuant to nondiscriminatory retes,

17
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terms and conditions, and on "a first-come, first-served basis.” The

City also reserves the right to revise rates vhich are found to have “the
effect of unreasonably restricting the use of Public Channels"} barring

such retes is ispiicit in the access obligation. The requirement of fairness
and nondiscriminativa also implies that rates be pursuant to reasonable
classificaticns (e.s-., between times of day, types of use); and that rates
be publicly available by publication or other means. From the standpoint

of an FCC rule, there is no cbvious need for formal filing of rates and

po obvious place to file them. The FCC can enforce rights of access wvithout

collecting rate schedules.

Why not go further, and impose & camprehensive program of regulating .
rates? Such rate regulation is cmlidex'-ed to be warranted in situations
vhere competitiom is not adequate to protect sgainst excassive nﬁoa, undus
return frm & Ronopoly franchise, discrimination or other abuse of the power.
Por progru;ing distribution, cable rates are obvioucly limited by the
existence of over-the-air broadcasting stations, vhich aye also carried on
the cable. Programmers can buy time on such stations for an opportunity to
reach 100 per cent of the television audience,,ao the competitive rate on the
cable would be at & lower rate reflecting the system's penetration. Moreover, '
over-the-air television time is an expensive medium only on stations, princi~

pally netwerk affiliates, with a proved audience appeal. The competitive

alternative to an unused cable channel is an indopndenf station, such as
s UHF operating part-time, whose rates are modest indesd. Bince the coampetitive
rates of over~the-air statioms are unregulated, there is no r“im to impose

regulation on cable channel rates.

18
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Incidentally, over-the-air broadcutiné exercisea similar restraint
on the charges to nubicr:lbera of the cable systems. For this reason, the
Departument of Justice has suggested that no restriction or control of aub-
scirber rates would be appropriate except in aresa vhich lscked aubstantial
over-the-air service (and in such areas, a aimple rule would be to limit
the rate to the level charged in compsrative camunities served over the
air). The New York Public Service Comission report also sees no reason to
"undertake general rate regulation of CATV systems at the present tim.""

Individualized gervices are also subject to competitive limitationa » by
the rates and servicea of the telephone system. The latter are, of course,
regulated rates. But the fact that cable aervice is an alternative to the
telephone would no in itself neceaaitate x-eguhtiqn of cable systems. Ko

. equivalent regulation hea been aaaumed rasentisl for other campetitora of

the telephone network, auch aa poin’ .to-point microwave, or apecialized
satellites,

This ;pbroach is aupported by 1;.he difficultiea of arriving at any
coherent regulatory standard for regulating rate levela or ratea of return,
Camnonly, rate levels for utilities are supposed -to ;;rovxdc & reasonable
return on investment-rate base. This vraditional concept would be difficult
to apply in the present situation. Cable systems have been initiated on
the basis of subscriter payments. The cable operstor vill receive revenuea
from subacriber fees (which are not now regulated), and from .dnnintng '
on its own program originations (which are not likely ever to be controlled),

7. The New York Public Service Coumission, however, declared that "In the
event .of conversion of a CATV operator to a 'coemunications common car-
rier'! . . . the Comission will have authority to regulate the CATV
operator's rates in the same manner aa any other common carrier.” The
conclusion ia unexplained and appears to be bsaed solely on the aasumed
inherent reault of calling it a "common carrier."

.19
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as well as froo l=ased channels. An allocation ofr:)oint costs among these
services is lizely to be abstract in the extreme. Moreover, cable systems
vary in their size and offerings. Because of their high fixed plant costs
and unpredictavle consumer scceptance, there are gubstantial risks and un-
certainties, Limiting the return to any level commensurate with traditicoal
regulatory criteria could have a significant retarding effect, and it is

pot clear ttat any benefit voulci be achieved.

Within the competitive constraints, cost factors clearly indicate low
access barriers. Since operation of & cable system sctivates all avsilable
channels, the use of any individusl unused channel imposes essentislly no
additional ccsts beyond the already-incurred capital investment, Costs
are involved in providing equipment for the transmission of a tape or film,
and in the studio facilities and crew fqr origination purposes.a But in-
formation on cable system originations gupports the view that the facilitiea

costs are also modest.

A Rand Corporation study of cable program originations indicates that
in Montreal, criginations of 10-30 hours weekly were done at an average
of $25-50 an hour direct costs, $50-100 total costs (including studio capi-
tal favestment of $100,000). A Laskewood, Ohio system transmitting origina-
tions of 30-4O hours a week did so at $31-42 an hour average cost (4ncluding
studio investment of. $75;000). An econamic study done for the National
Cable Televlsion Association describes“ s standard system for cable origlnn-
tions havicg capital costs of $38, 000 and snnual opernting expenses of |
$43,000; & minizunm systea hsd capital costs of $11,000, operating expenses

of $10,500. Since-s cable operator would be required to have origination

8. Other facilities would be required for transmission, processing and
billing of specialized services, whether pay-television, individualized
1a18vervy of zaterial, etc.
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facilities to comply with the pending FCC rule, it would be to his sdvan-
tage to have others use them on s common carrier basis sharing these
costs.

The cable system operator will @levalol) a rate for common c.nrr:ler ac-
cess vhich covers the direct cost of equirment and personnel attributed
to the service plus a return oh investment, discounted by the return ex-
pected from sdditional subscriber fees. If possible, he may also seek to
recoup part of the capital cost of the system as a whole, to have channel
users gshare this cost with gubscribers. For programming distribution pur-

poses, s cable system would presumably develop a flat rate per hour or

other interval, varying with the time of day. Por individualized services,
message unit charges would be appropriate. In sddition, as a matter of good
cammunity relations, or because of provisions in franchise or rule, it asy
be snticipated that the system would offer channel time at nominal or po

fee for certain classes of public, community or nonprofit use.

Seversl specific issues warrant additionsl cament. First, there are
markets in which over-the-air brqndeuting is so inadequate that the cable
system in effect has a monopoly control over channels of access to the pub-
lic for programing purposes. But these are the smallest markets involving
a small portion of the population. Even monopoly over-the-air stations in
such markets have not been regulated. Presumably, campetitive limitations
arise from the smell size of the.m@:ket,_ the yardstick of other markets,
the lxwmbmty of other medis tt; ndvartiaers, etc. The .iue should be_'

true for cable systems. -

Second, cable systems may seek to differentiate among channel users,
varying the rates according to the econcuig value obtained by particular

el
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users. This is, of courase, suggested by the brosdcasting rate structure,
where the ctarge to advertieers relates to the size of the audience actually
obtained, a result dependent upon the effectiveness of competitive pro-
gramuing in atiracting audiences. However, broadcasting rates are due to
the 1linitsd mmber of channels, combined with the high cost of programuing.
Fo one can be sure of access to the televigion audience except the nefwork
(or staticn) broadcaster, and no other ertity could undertake the function
6t averaging =t the risks of varying successes and failure. In contrast,
on a cable system with coumon carrier access, any program originator can
presumsbly find time on some channel. Consequently, the reselling and
riak-bearing function can be undertaken by entrepreneurs, as occurs in

sovie and thestrical distribution, and there is no basis for the cable systen
$tgelf to do so and thus to deviate fram its ccommon carrier role. The
ready availability of other unused channels, which could be leagsed or sub-
leased for the same purpose, would seem to campel a general uniform flat

.! rate.

Finally, it should be noted that the operator’a incentives and con-
straints sy shift as -cable penetration incresres. A Rand COrporltibn
) study anticipates cable penetration rates of 60 per cent in smaller markets,
' of about 40 per cent in the leading major markets, based upon broadcast
= proynﬁnins servicea, 1ith the prospect that system use for other services
could bring cable subscription to higher levels. As the system growth
levels off, the operator's expectations of recruiting more _subséribers levels
bff, and he may be more 1ntere§ted in sharing in the revenues from channel
J use. At very high penetrations, moreover, broadcasters may find that the
additionsl noa-cable audience is pot vorth the expense of operating an

over-the-air transmission facility. KNetworks could leage channels for

-
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direct distribution of their programming (snd sdvertising), without using
local affiliates snd sharing advertising revenues with them. In that
event, the cable would become a basic system of broadband distribution,

with growth and revenyes keyed to interconnection, nev aervices, etc. as

with the telephone system. At that stage, over-the-air television broad-

casting would became sn adjunct, for isclated users or travelers, perhaps

limited to a few basic channels which the cable system would be required to
In such s "wired city,” the over-the-sir broadcast system would
It would then be reasonable,

telecast.
not be available ss a competitive constraint.
perhaps necessary, to impose a full-fledged system of common carrier rate

‘regulatica.

V. COSTS8 G PROGRAMMING ARD SCZRVICES
If the cost of channel access itself iz modest, the principal econocalc

constraints upon utilization result from the costs of the programming and
other services to be delivered via cable, as campared with -nt;‘;ciputed
revenues. It would be premature to speculate -l.mut the oconﬁnttc. of ser-
vices cother than programming dissemination. These are likely to depend
upon the existence of sn adequate ready market, i.e., substantisl cable
penetration, and upon the extent to which such servicea via cable are com-
petitive with. similar services provided over the talejahone ngtvork with the
use of increasingly sophisticated telephone attaciments, or the developaint
of video recor&en. Broadcast-~type progrinlng is going to be"the initial
user of camon carrier channels; the econamic constraints upon it warrant

discussica.
The alternative means for cowpensating program originatora include
(a) cammercial advertising; (b) subscribder payments for programming; (c) pubd-

2l n e meannmalflt Andinmes and fd) cahle suetss aunnnaed
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Camercial advertising time has been sold in connection with CATV
programing ou the basis of the anticipated sudience, even on the basis of
low market fenetution. A recent experience is that of the Sterling system
4n Nev York City which sold advertiaing sgsociated with its carriage of
basketball games fram Madison Square Garden. Returns have not been suf-
ficient to support such programing, the cable system operator being mainly
motivated by the desires to differentiate his service and recruit sub-
scribers. This would also apply to programming on common carrier channels,
where it would be buttressed by the revenues from lessing channels. Lease
revenues should even help overcome the reluctance of those cperators, in
smaller markets, who resist program origination in the belief that it is not
1ikely to be sble to pay for itself, But the iatter Judgpent would be
criticsl for potentisl users of cczmon carrier channels. In short, fram the
gtandpoint of users, the question is whether programs on cable channels can
attract the necesury. audiences against the competition of networks and

independent over-the-air stations.

The experience with progranming on over-the-air television does not
give ground for undue optimism. Yet there are observers who sre convinced
that network costs bave rigen under the pressure of available revenues, and
who are hopeful for several reasons. First it is possitle to produce low-
cost programing. Cable systems and UHF gtations have tsken advantage of
local activities of interest nn& community talent, including athletics,
political events, etc, There is evidence that these low-budget programs

nttucteﬁ significant sudiences among the groups to which they vere directed,

Even additional prograxd of the same nature as regular telévhion fare pull
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significsnt audiences fram the networks ;9 a local high-school basketball

game should be more attractive viewing, for example, than two or three -
movies in s row, Second, the weakness of UHF stations is partly due to

their second-class position in tuning convenience and trangmission. Co the
cable, sll channels are of equal value., And the increasing availability of
cable channels throughout the country will encourage the entry of new sources
of original programming for syndication to them, or over interconnected

networks of such channels. 1% has been reported that some firms are pro-

posing to provide 26 hours per week of "quality programming" for about

30 cents to §1 per subscriber per month. Efforta can be anticipated to
serve specislized audiences, cambining small percentages in many markets
to aggregate a substantial audience. Aficionados constituting even five
per cent of the national audience can be satisfactory if coots of access
and interconnection are sufficiently low. The motion picture industry has

demonstrated that independent creative effort can achieve popular success.

The uaer of a common carrier channel would have the additional problem
of anticipating audience response with sufficient relliability to obtain
camercial advertising support. This would be easier for a series with 7 1
regular performances at set times, or for a higily-publicized event, Even
an occasional user should be able to market, e.g., & single theatrical film,

9. This is indicated by a study cited by the FCC, comparing viewing time
by cable and non-csble audiences in San Diego. The three local net-
work affilistes had an sversge of 87.L per cent of the non-cable
audience, sn average of 64.0 per cent of the cable audience. The 23 per
cent difference was shared among the distant signala being car-
ried from [o3s Angeles by cable and by a small improvement in the per-
fornance of the San Diego UHF, Presumably, at times when network
programuing was being csrried locally, substantial numbera switched
to non-network shows on independent stations. (These are totsl figures
and, therefore, probably overatate diversion from network programming;
the data also include the times during which the local stations were
brosdcasting non-network material in campetition with the originations

} on UHF and from Ios Angeles.)

s
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baged upon an lni-‘.icipated campaign of promotion through newspapers, an-
nouncemeats on the cable system, ete., combined with experience with the
game show in other markets, or on the basis of similar shows in the seme :
or other markets. He could even gell advertising time with the rateg con-
tingent upon the audience obtained as messured by one of the standard ser-
vices, or by the cable system. It has been suggested that audiences on
origination or cammon carrier channels may be 80 l_.ow as not to be re-
flected adequately in the usual audience surveys. But the cahle system
abould have the interest and ability to develop information as to ita sub-

seriber patterns.

Pay-television via cable, or "pay cablecasting’ may be the most promising
zeans of compensation for progumming-of ;Lnterest to specialized audiences.
As noted above, such persons would be prepared to pay substantially more to

see these shows than an asdvertiser will pay Jor the opportunity to reach

them. On a syndicated or interconnected network basis, access to cable
syatems on progran-fee basis could make it economically feasible to present
1

10
paterial far different from the usual televigion fare on a regular basis.

The Corporation for Public Broadcasting has established the principle
that public funds should be made available to support noncocmercial pro-
grazming. Such funds will be available for specialized educational and’
other programming on the cable system, We should snticipate funds being

provided by'COngreu, by municipalities, by school districts (for educational

10. Two alternative pay-television arrsngements have been discusged. .
Charges could be on a per program basis, according to the "admission”
sought for the particular shows, As an alternstive, 8 charge could
be made for accesa to the pay-television channel on & veekly or
other basis, the payments being allocated among programuera according
to audience patterns. The aubscriber would be billed for his use
of the pay-television channel along with hia regular CATV feea.
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purposes), by foundations, etc. The low cost of access to cable channels,
and the modest cost of utilizing cable system facilities, should make
possible funding by many entities, such as church groups, labor groupa,

civic affairs organizations, etc., as part of their budgets.

Finally, cable systems themselves can provide support for programming
by ﬁnkins channels and facilities available at low or no cost, consistent

vith their incentive to increase the diversity of system otferings.u

The economic uncertainties of programming on cable systems will not
be resolved until after a period of experience with originations, and new
program sources, without the past constraints on channel capacity. It ia
conceivable although doubtful, that such a regime will yield a rather
familiar picture. Existing networks may retain their predominant role.
Program coste may be an obstacle to substantial alternatives for smaller

numbers on a commercial baais. These uncertainties, however, provide no

reason against a policy of cammon carrier access.

VI. CABLE SYSTEM INTERESTS CONFLICTING WITH COMMON CARRIER ACCESS

Like the inatallation of a substantial channel capacity, the obligation
to permit access on a common carrier basis is amenable to ciear and ob-
Jective regulatory provision. This paper also suggests that a cable opera-
tor would find iteconamically desirable to encourage diversity of program-
ming, inéluding by persons utilizing common carrier channels. On this
theory, the obligation to provide access should be con"sutent ﬁth the

economic interests of the system operator, and should be readily accepted

and carried out,

11. The pending proposal that cable systems contribute a fixed percentage
of gross revenues t0 be shared by the Public Broadcasting Corporation
and a commnity-based programmer is discussed in 7art VII,

K4
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Keverthelesa, concern has been expressed about the incentives for

) common carrier access, and its fessibility, on two principal grounds. First,
it is coantepced that coumon carrier access would conflict with the interests
‘ of cable operators in their ocwn program originations, Second, it is urged

. that any marginal economic benefit from cammon carrier access would be out-

! veighed by tke system operator's concern over possible adverse impact upon
him of use of such channels, becsuse it could subject him to liabllity, be

offecsive :o subscribers, or violate his duties for balanced presentations.

A. Cable System as Originstor

Tre PCC has required that all cable systems above a certain size,
i.e. having 3,500 or more subscribers, will be required to utilize one
channel for origination of substantial amounts of programming. While the
validity of that rule is nov & subject of 1itigation, there can be little
doubt that originatioc'xs eventually will be a feature of large systems. The
present eaphasis upon the cable system itself as an additional programmer
15 justified by the fact that, at low levels of cable penetratiom, the

principal economic value of program diversity will be to attract subscribers.

e e ——— Tt 8 S T T r an =

Other entities wiil be prepared to originate via the cable system in view

of the low cost of access, and we bave reviewed the hopeful signs of prograa

costs. Yet commnity groups are likely to be ‘more prominent at this stage

than coammercial program criginatars or gservice offerers.

As cable penetration reaches substantial proportions, commercial -
opportunities increase. Concern has been exp'résseti that a conflict may

then develop betveen the cable cspentor's‘interesta as a broadcaster on the

originaticn channel and his obligation to prévide access to others. This

e+ i S T Y A Saste n ias s

|




TR AT BT IR

: -27-

‘concern centers on misgivings that the operator, like other broadcasters,
would be strongly averse to fragmenting his audience by programing on
additional channels, and may seek to reduce such usage by excessive rates

or other tactics. The danger of conflict-of-interest is lessened inasmuch

as the Bystem operator is already competing for audience with local and

T e, e e g

distant over~the-air signals, 80 that the additional impaxt of ccemon

carrier users is not likely to be substantial. Moreover, the objective

requirement of large channel capacit, should prevent exclusionary tendencies.

Nevertheless, there may be basis for this concern at a later stage

incentive to add subscribers will be low, the risk of losing subscribders
will be low, and the cable operator's interest in enhancing the revenues

Surely, reconsideration

|
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? when cable penetration is higher and more stable. At that point, the
3
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ll of his origination channel may begin to be significant.

would be called for if the cable system became the basic transmission network
for television and broadband camunicntimu. ‘The existing networks will
presumably continue as programmers on interconnected cable systems, but the
flexibility of programming arrangements could result in the operator’s

origination channel becoming a leading factor.

system to cease engaging in programming or to do Bo only under certain con-

!

i

!

g The solution to the in'oblen, in the long run, is to require the cable

[ ditions and safeguards. The New York Public Service Cammission has suggested
that when s cable System achieves a certain sire, it should camence operating
on & "camon carrier” basisg this would mean that the system would be barred

from directly engaging in programing, although it could do so through separate

s
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nfﬁllnten.u’l‘his is a familiar pattern for the FCC which, in fact, adopted
a similar policy toward telephone companios' engaging in data processing
activities:; it permited them to do so through separate corporate affiliates,
subject to segregation of accounts, prohibition of favoritism to carrier
affiliates, and other safeg'ua.rds.13 In the cable context, such an approach
would seem adequate to avert problems of diserimination. Any tendency the
cable system might have to reduce the number of"cunpetitive program .services
would be prevented by the nondiscriminatory rates available to others (as
well as its affiliate), and the unavoidable existence of unused channels on
the basis of the installed capacity of the system.

‘B, Cable Svstem Liability -~ Balanced Programming, Libel, Fraud,
Obscenits, Offensive Matter )

e e e

A broadcaster is required to provide "equal time" to candidates for
public office and to exercise "seirness” in presenting conflicting views
on issues of public importance. The FCC has ruled that these requirements
apply to programming originations on cable systems. It has not formall&

discussed their application to the situation of common carrier access.

12. Tre Lew York Public Service Commission suggested a standard measured by
a certain number of subscribers. It would be more appropriate for the
sta-dard to be related to the percentage of penetration in the market
since that would better indicate potential of conflict-of-interst.

13, See Docket 16974 (Computer-Communications Inquiry), Tentative Decision
April 1, 1970. But the FCC noted (vith evident satisfaction) that the
Bell System, the dominant telephone carrier, was precluded from entering
data processing by the terms of an aati-trust consent decree.

The proposition that a common carrier should not handle its own products
is erbodied in the Interstate Commerce Act's "commodity elause” which
prohibits such operation by railroads. This provision is a historical
artifact, which has not been, and should not be, autamatically associated
with "common carrier” operations elserhere.

30
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Inherent in the common carrier concept, however, is that the cable systen
is not subject to any requirement of balanced programaing on channels 30
used (and the FCC staff is of this view). There is no scarcity of channels

and there is, therefore, no reason to be concerned about obtaining & balance

upon any particular channel or even upon a grouping of channels any more
than there is to be concerned about a balance in a particular magazine.

A different question 18 presented by the legal 1liability of broadcasters

for the diessemjination of libelous, fraudulent or obscene material. If these
legal liabilities were to characterize the cable system operation, camm

carrier access would have to be qualified by the system's exercise of control

over content in order to protect itself. The question is whether it is

proper to eliminate such liabilities; and, if so, how this is to be achieved,

Since the cable systen provides instantaneous access in hanes toall
material transmitted, it would seem quite unacceptable to the public fc the

operator to avoid ali responsibility. In particular, the issue of obscene
programming has to be disarmed in advance. A cammon carrier precedent here
is the telephone system's acceptance of an obligation to avoid knowing
transmission oi illegal matter, including obscene matter, which it enforces

by termination of service. A similar obligation is appropriate here.

As to fraud and libel, hovever, .it is quite proper to hold the programar
alone liable, not the ;abl_e system. éylt 1u$111ey would ignd t§ advance
scrutiny of programing content, which is inconsistent with comon carrier access.
The normal remedy for these wrongs is civil action for acney damages, and there

31
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18 no reason to impose a prior restraint. Cable system immunity, moreover,
is supported by the recent trend of Supreme Court decisions which have
drastically narrosed newspaper liability for libel related to public issues, .

permitting recovery only for actual malice.m

An argument could ‘be made that the necessary immunity from liability
for cable systems can be adequately accormodated within present law. The
newspaper cases remove most risks of livel action. mrthermré, the FCC's
imposition of a ccmmon carrier obligation may itself exempt the cable system
operator from linbility. In 1959 in the WDAY cnae,15 the Supreme Court

held that the statutory obligation of a bi-oadcaster to provide equal access
to political candidates (with %he explicit proviso that the broadcast licensee
"shall have no pover of censorship") necessarily established an immunity for
broadcasters against any liability for d'efnma.tory statements made in such
political broadcasts. While the WDAY case interpreted the scope of federal
statute, an argument could be made that the valid regulatory requirement of

operation on a ccamon carrier basis should have similar impact.

This issue has been finessed up to now. In referring to access to
cable channels, the FCC has observed that CATV operators "should have no
control over program content except a8 may be required bty the Comnission's
rules and applicable lav." The New York City franchises similarly provide

that programming or ieased channels "suzll be free from any control by the

" Company [fhe cable operator/except as is required to protect the Company from

1iability under applicable law." '

4. The New York Times v. Sullivan, 376 U.S. 254 and subsequent cases.

15. 360 U.S. 525.
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It is not clear what the "applicable law" is, or whether it can be
altered by a regulation imposing common carrier obligation. Statements ;
of apprehension about existing liability may reflect system operatora’
reluctance to undertake common carrier obligations, rather than'legnl
nnalysﬁ. .‘.[n any event, the issue could be resolved by enacting a federal
statute, presumadbly as part of legislation dealing with other cable issues,
which would prov;de that the cable system has no liability with respect to

the material transmitted on common carrier channels, except for knowing trans-

mission of illegal matter.

It has been suggested by some observers that programmers on & coomon

carrier cimnnel should be required to post a bo;ul to assure that such liabilities
Ko

The

can be met by them. This is an unsound, even astounding, svggestion.
other commnicator has to show solvency in order to speak or to write.
very advantage of cable is to permit low-cost access, and it would be in-
consistent with that cbjective to impose a means test. PFurthermore, bonding
would be a disproportionately burdensome condition, since liability would

rarely arise,

Apart from legal liability, system cperators may be concerned that an
open access arrangement could result in dissemination of material offensive

to some groups or individuals, Like a broadcaster, a system operator prefers

the goodwill of the public and will be sensitive to criucim,' particularly
in the duvelopmentsl gtage of his system. Ko doubt it is for this reason

that many cable operators regard the common carrier propoull_ as a threat cr,
It is understandable that they have resisted
It is obviously impossible

at the least, as a nuisance.

attempts to experiment with cammon carrier access.
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to expect & cadle systen operater to voluntarily undertake such a policy,
s0 long as he cannot in the eyes of the camunity disclaim the responsibility
for the programmirg. The latter cbstacle, at least, should be overcome if

the cammon carrier obligation were imposed upon him as a matter of law.

A partial solution to the problen; of commnity relations may be intended
by the proposal that & troad-based cozmunity organization could be given
responsidbility for origination on a cable channel. One purpose is to t.mva
an entity through which funds could be channeled for the purpose of noncommercial
local programming, dbut another motive may be to insulate the cable operator
fram responsibility for the content of such programming. In a way, this
would shift the censorship function to the community group. Under the proposed
policy of camaon carrier access, however, & programer would be able to obtain

access to another channel apart from the one utilized by the commnity crganization.

There remains the prospect that prograxming on common carrier channels
might be distasteful to some members of the public. Concern will be expressed
by system operators about the effect on subscribers. Concern also will be
expressed about the prospect of vocal extremists using these channels, with
undue exposure for sensationalism, confrontation and divisiveness (faults
attriduted to existing media coverage as well). The ground for such concern
may be exaggerated; a rabble~rouser on one of ten cable channels may obtain
no greater public recognition than he would speaking on a stre& corner, or
public park. The uravoidable ansver 1s.tha'|: common carrier access carries
with it the acceptance of electronic cammnication as & public forum, and that

we shall bave to bear with the Pirst Anendment .
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VII. IMPLICATIONS (F COMMON CARRIER ACCESS FOR OTHER PENDING ISSUES

This paper has discussed the proposal for the operation of cable system
channels on & common carrier basis. Regulatory intervention would be limited
to the requirement that systems have substantial channel capacity and that
thl.!y make channels available on a fair and nondiscriminatory basis at uniforam
rates, subject to reasonable classifications. The low-cost, multi-channel
capacity of the cable system should ulke feasible a diversity of programming

and services, at varied cost levels and with varied appeals.

This analysis has implications for pending issues in the cable field and

sane of these my be briefly described.

A. Ownership

The operation of cable systems on a coumon carrier basis lessens the
emphasis on the character of the system operator, since benefits are not
expected as a result of his good faith and public spiritedness, but rather
as & result of the varied initiatives brought by users of the system. It is
desirable to mintain considerable diversity of system owmership and operatiom,
however, in order to foster experimentation with the technology and econcmics
of these operations. Moreover, at the present stage, it is important to
avold ownership of systems by those with overriding interests in avoiding
the fraguentation of the audience which cable would bring. This ig the

commendable purpose of the FCC rules against cross=ownership by local television

. stations and natv_orki.

The principle of divsrsity and experimentation should include operation
and ownership in sme systems by noaprofit arganizations and community groups.

But it il inherent in the eﬁon émier propofal that such nonprofit or commnity
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operation is not to be regarded as a necessary Or sufficient basis for

the articipated benefits. Indeed, since by far most of the programming and
gervices offereid over the system vould be unrelated to the intereats of the
nonprofit or cammnity organization, there may be disadvantages, We do not
vest Madison Square Garden in a nonprofit organization because there is an

ipterest in its use for an occasional benefit performance.

B. Cocmercial Substitution and Local Broadcasting

The FCC proposed in July of 1970 that commercial advertising

be cubstituted by the cable system for the advertising messages carried with

distant signals, ard that the revenues from such substituted advertising be
distributed to local troadcasting stations. ‘l'ixe purpose was to make up for
the 10ss in audience resulting fram the operation of the cable system. Chairman
Burch has since declared that this Froposal had been shown to be "impractical
to implement." An additional difficulty with it, demonstrated by Leland
Johnson of the Rand Corporation, was that such a proposal would have distributed
benefits in a quite arbitrary way, without relationship to injuries actually
sustained, and vithout relationship to any public interest cbjective. A
fundamental problem in over-the-air broadcasting has been the conflict between
the econcmic structure and incentives of the industry,and scme of the goals
which have been laid down for it. It would be absurd to go further down this
road by establishing a systenm which vould reward stations with reverues utterly
unrelated to their performance, and in fact dependent upon the performance of
other stations. )

No doubt consideration should be given to the possible erosion of the
financial basis for local stations in same markets as & result of the increased

variety of signals vrought in over the cable. But this is likely only in small

|
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markets, now lacking service by the three networks. Moreover, protection

for existing stations has to be weighed in the light of the interests of

the public.

It should be recognized that significant programming, beyond a limited
amount, is not supported by any local station operation itself, much less by
stations in the smaller markets where erosion is an issus. Local stations
share in the high cost of popular:programsing by "plugging-in" to the net-
work; and otherwise, they do 8o by using eyniiicnted reruns or showvs. In
the same way, the commnity contributes to the lprge aggregate revenues required
to support motion pictures and national magarines. In the latter fields, no

one expects that the comsunity's range of choice should be limited by the

economics and technology of distribution. Thus, while movies require local

exhibition, national magazines may be distributed by delivery through the

majils, and it has not been proposed that the cammunity should be required

to purchase such publications through a local bockstore ar news dealer or in
conjuction with a local newspaper, in order to encourage the latter institutionm.

The appearance of cable permits all areas to have diversity previously

available only to few. More.,er, cable holds out the prospect of a system

in which local and specialized programaing is more likely to be econamically
feasible than in over-the-air brosdcasting, hence more likely to occur than
as a result of regulatcry pressure on over-the-air stations to undertake un-

profitable activities.
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C. CATV Support for Noncommercial Broadcasting
One aspect of the FCC's 1970 proposal was that 5 percent of the revenues

of cable systems should be used for the support of public or noncommercial .
broadcasting, such funds to be paid to the Corporation for Public Broadcasting
which could in turn distribute one-half to a local ETV station or to a broed-

based cammnity group based upon such station.

This proposal appears no longer to be part of the FCC's solution. At
the time, however, it seemed almust impossible to resist. It proposed a
means of underwriting progrem costs, which are the principal economic barrier
to use of common caﬁier channels, that would avoid reliance upon leg_isla.un
appropriation or philanthropy. And so far as one could tell, cable systems

were quite willing to make payments in support of noncommercial programming

in exchange for obtaining the distant signals on the basis of which they
hope to develop and establish themselves, The FCC would have further encouraged
them to agree by an sccanmanying rule 1imiting mwunicipal franchisze feas to 2

per cent.

A likely reason for abandoning this special tax on ceble systems could
be the uncertainty regarding their ability to bear the burden and show enough
profit to sustain growth, An additional point, particularly pertinent in
the context of this paper, is that this kind of special tax is rather inconsistent §
with the theary of operation on & comaon carrier basis. The objective of such
operation is‘ to foster broad use of cable systems, including by noncommercial
program origifmt&u, to be achieved by low cost access to high capacity wst@.

: At scme point, regulatary involvement may be warranted to control costs of

access, But regulatory imposition of costs, for extrinsic ends, is not warrented.

By analogy, the telephone capany is not gxpccted to provide free telephone

. saved nn to nmcmréiu entities, whose needs are mat out of their budgets --
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a8 the needs of persons requiring public support are met ocut of welfare,
social security payments, etc. Moreover, even though cable systeas carry

the noncammerciai signals, it is incongruous to tax cable systems for this
purpose, and not to tax over-the-air broadcasters or the carriers which

distribute network progreamming.
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