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ABSTRACT

This article focuses upon Federal law in relation to
school desegregation. The groundwork for many of the relatively
recent legal developments in Northern school desegrejation law had
been laid more than a decade ago. Because the Southern cases were
absorbing black organizational resources and preoccupying the federal
authorities, and because questions as to which Northern practices
were unconstitutional had not been judicially answered, the
possibilities inherent in the early groundwork were not quickly
exploited. Although many educators and lawyers find the reasons for
maximizing desegregation to be compelling, as have a majority of the
courts in Northern cases, it would be premature to characterize that,
until the Supreme Court has spoken, as the standard always and
everywhere. The courts have held to be illegal a wide variety of
Northern assignment devices that have resulted in pupil and teacher
segregation. And no less than in the South, the courts are requiring
school districts and, where appropriate, state authorities, to adopt
and implement desegregation plans that promise realistically to work
nowe (Author/JM)
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Feature Article

SCHOOL DESEGRATION LAW:
DEVELOPMENT, STATUS AND PROSPECTS

J. Harold Flannery*

The future of public school law in the
arca of racial descgregation is nccessarily in
part conjectural. There are a number of

uestions to which the courts, particularly
the United States Supreme Court, have not
addresscd themselves, so confident predictions
are as fallible as thiey are casy. On the other
hand, speculation can be informed bccause
the devclopruent of the law is a process of
building the futurc upon the past. An objce.
tive of this paper is to summarize the develop:
ments that have brought us to where we are,
in order to permit projections that are more
than gucsswork.’

In the Brown cascs.in 1954 and 1955 the
Supreme Court ruled that state-imposed racial
desegregation in the ficld of public education
was unconstitutional. For about the next
decade and a half, as Northern scgregation
worsencd, most public energy and attention
went into largely unsuccessful cfforts to cnd
the racial dualism characteristic of school
systems in the South. The net effect of thesc
non-developments was that by the late sixties
more white and black children were attend-
ing racially scgregated schools than at the
time of the Brown dccisions.

Most of the rcasons for these defaults may
by now bc of morc academic than operational
interest. But some consideration of them is

'Dep ity Directoe, Center for Law and Education, Harvard
anlv.-ulty. The views expressed herein are not necessarily
nse of the Center or the University.

Omitted herein are many of the usun! trappings of legal
seholnnhlp such as enoyellnl ons and delx?l?ed qunllfyﬁn
footnotes, To any who may wish to pursue those aspects
commend a somewhat mnre technical article by my assoclate,
aul R, Dimond, School Sc.«l'rruauon In The North: There
s But One Constitution, 7 llarvard Civil Rights.Civil Liber.
ties Law Roviewa oo ___(1972).

appropriate because ccrtain oncs operate to-
day in slightly altered forms.

The present article focus- upon federal
law. Howcver, it may be rclevant to some
readers that a number of states, most notably
California, Connecticut, Illinois, Massachu-
setts, Minncsota, New Jersey, New York,
Penusylvania, and Rhode Island, have adopted
laws or rcgulations providing for school de-
segregation. Complete considcration of these
questions in those statcs should include refer-
ence to such provisions.

Lastly, I do not dwell herein upon either
of two hcadline-catching issues often asso-
ciated with school descgregation: neighbor-
hood schools and busing. Chicf Justice Burger
summed up their present legal significance
in the case involving Charlotte, North Caro-
lina, where he wrote: “Desegregation. plans
caunot be limited to the walk-in school.”
Moreover, the political and policy crosscur-
rents involved in those questions cannot be
dealt with in these few pages, except at the
price of failing to treat adequately other
more basie principles.

Constitutional requirements are often not
self-executing, and particularly formidable
obstacles soon dcveﬁ) ed to implcmentin
school descgregation. Soon after the secong
Brown dccision, several lower federal courts
held that those cases did not impose upon
dual :ﬁ'stcnm an affirmative obligation to unif
racially. Consequently, while individual chil-
dren crossed racial lines (invariably from
black schools to white schools rather than
two-way) through pupil placement tests and
new transfer options, the systems themselves
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remained dual — pupils, tecachicrs, bus routes
and athletic confl:'rcnccs. Morcover, school
desegregation did not become national legis.
lative policy until the Civil Rights Act of
1964; therefore, enforcement was left to the
courts, and cven they could act only in par-
ticular cases hrought, for the most art, by
poor and often intimidated black meilies.

In the North, mecanwhile, it was comnionly
assumed that school segregation, however .
desirable, was not illegal because it was the
product of fortuitous social forces rather than
racially explicit state laws. This assumption
was rcinforced in the mid-sixtics when the
courts refused, in threc widely publicized
Northern cascs, to uphold plaintiffs’ claims
that they were entitled to a desegregated
education regardless how the systems had
become segregated. Congress gave additional
support to this view by providing in the 1964
Act that overcoming rucial imbalance — a
comion synonym for fortuitous scgregation
= was not rcquired. ’

Even in the South descgregation did not
follow on the liccls of the 1964 law, largel
becausc the courts and federal cxccutive offi.
cials (the Department of Justice and HLE.W,)
continucd to approve incflective plans, such
as frecdom of choice and color Dhlind atten.
dancc zoning, that scemed racially ncutral.
During this period, thoughtful citizens of
both races knew that raciul y ncutral policics
perpetuate most of the cffects of gencrations
of segrcgation and discriwination, and that
more allirmative steps would be required to
climinate those effects. But it was not until
a scrics of decisions, beginning with a Vir.
ginia casc in 1968 and culminating — for the
time being — with the Charlotte and Mobile
cascs last year, that the Supreme Court estal.
lished “the greatest possib{n degree of actual

cscgregation” as the standard for compliance
with the law in the South,

Problems of implenicntation remain in the
South, but mecasurable progress has heen

made. Thus, H.E.W. rcported on January 12
of this year that there are now fewer black
wpils, in nunibers and pereentages, in all.
Llnck schools in the South than in the North.
crn and border states.

The attention given to the Southern scenc
during the 1950’ and 60’s obscurcd three
devclopments that were to become particu.
larly significant for Northern sehool scgrega.
tion, First, the Supremic Court in its second
Brown decision explicitly condemned racial
discrimination, as well as segrcgation, in pub.
lic cducation. At lcast in retrospect, the addi.
tion of that prohibition was not legally newvel,
but its implications for systems that were
practicing racism short of Southern absolute
dualism were not fully perecived. Secondly,
in a little noticed Northernstate case one
year after Brown II, the US. Court of Ap-
peals for the 6th Circuit confirmed that
scgrc(i;utory policies and practices by school
boards violate thie Constitution no lcss than
explicit state laws. And thirdly, any doubts
as to the unconstitutionality of racial dis-
crimination in public educatior in all states
were laid to rest by the federal court’s opinion
(later afficried by the Supreme Court) in a
1961 New York case.

In sum, it can be seen from this vantage
point that the groundwork for many of the
relatively recent legal devclopments in North.
crn school descgregation law had been lajd
morc than a dcecade ago. Howcver, it is
cqually clear that, becausc the Southern cases
were absorbing black organizational resources
(such as the %.A.A.C.P.) and preoccupying
the federal authorities, and because questions
as to which Northern practices were uncon.
stitutional had not heen judicially answered,
the possibilitics inhcrent in the carl ground-
work were not quickly exploited. They have
been more recently, ﬁowcvcr, and to ‘those
developments we now turn.

O t—— —
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Several cantions are appropriate at the out-
set. First, althongh cach of the doctrines
discussed below is supported by one or more
of the Northern decisions, no onc of them is
present in the seme form in every casc -— in
contrast to the decp South cases where state
scgregation statutes, for example, have been
a common thread. Secondly, olthough the
Suprcme Court has conspicuously declined
several opportunitics to overturn or modify
lower court findings of illegal Northern segre-
gation, it has not spoken to the issncs so
extensively as in a number of Southern cases.
Conscquently, while the following discussion
and conclusions are well supported by the
law as it stands, some are ncecssarily tenta.
tive and subject to modification as tf;c judi-
eial process continues. Finally, two extremely
important faccts of school descgregation law,
North and South, are treated only very bricfly
below bscause cach is legally severable from
the narrower questions and would merit
scparate consideration for adequacy within
reasonable length, '

They arc, first, the range of intcgration
questions that arisc after desegregation, such
as pupil classification practices (tracking
grouping and othcrs) that may result in intra-
school scgregation, discriminatory discipline
patterns, cxtra-curricular activity sclection
practices that are diseriminatory, and hiased
program matcrials, Secondly, several rccent
decisions indicate that state-level education
authoritics may be required to realign school
districts, or provide for pupil assignments
across district lines, where cquality of oppor-
tunity via descgregation can not be accom-
plished within districts that are themsclves
racially identifiable and segregated from
adjacent ones. Extreme examples of this arc
seen in Washington, D.C., and several of its
ncighbors which are black-scgregated and
whitcscgregated from each other. Meaningful
desegregation can not be achicved within a
system that is virtually uniracial.

The questions to be comsidercd arc now,

what policics and practices have the courts
held to be illegal as violations of the ldth
Amendment and what remedial steps are
required after violations have been found?

~ 1. Faculty and Staff — the courts have held

that racial discrimination is unconstitutional
in the rccrnitment, hiring, assignment and
reassignment, promotion, demotion and dis.
missal of faculty and staff, including adminis-
trators. Thus, systems that have assigned
minority personucl in disproportionate nun-
bers to schools that are disproportionately
attended by minority pupils are in violation
of the law; and the remedy is proportional
reassignments so that the faculty and staff of
cach school in the system reflect approxi-
mately the racial composition of the system’s
entire personncl corps. Morcover, several
courts have held that the presumption of
innocence concerning pupil assignment poli-
cies should not be accorded to scliool boards
that have practiced discrimiination in teacher
assignment practices.

2, Pupils— (a) Gerrymandering of school
attendance zonc lines to effect racial scgrega-
tion of pupils is illegal. For cxnmtlc, adja-
cent black and white schools may be “inno-
cent” reflections of the neighborhoods they
scrve. But if one of them is being operated
over its capacity while the other has extra
space availuble, the school authoritics bear a
heavy burden of persuading the court that
they drew the zone line where they did — or
are failing to adjust it — for non-racial, edu-
cational reasons, .

(b) Parcntpupil school selcction arrange-
ments, such as open enrollment, free transfers,
and optional attendance zoncs, are illegal
practices to the extent that they result in
nore scgregation than would some other
educationally sound and readily available
pupil assignment mechanism. ~

(c) Raeially scpnrnti'st upil transportation
practices are illegal. Dual overlapping zones




are rarcly found in the North, but other
impermissible practices, such as transporting
children to rclieve overcrowding past an
utderutilized school attended predowinantly
by children of the opposite race to another
echool attended by children of the same race,
do occur. Similarly, some transportation to
relicve overcrowding takes the form of mov-
ing a class of children and their teacher to
an opposite race school but keeping them
intact theve as a racially identifiable subgroup
within the recciving school. That, too, is not
permissible. ,
(d) The construction of new schools upon
sites that are more scgregated than others
available is illegal. Simiiarly, the expansion
of existing schools and the use of portables
or auxiliary facilitics are illegal where the
system has less separatist altcruatives. A strik-
ing example of this practice was scen in an
Oklahoma case where the system flonted its
own guidelines concerning the proper size of
elementary seliools in order to lbnild two
halfsize schools to serve adjucent, racially
different neighborhoods. '

(e) Schools may be organized in a varicty
of racially neutral ways (6:3-3 or 84 for
example) but manipulation of grade strue-
turcs so as to crcatc or maintain greater racial
scparation of pupils than woul«.lg he obtained
with a different form is illegal. Thus, H.E.W.
has rccently alleged that Boston, Massachu.
- setts, has illegally structured certain sccon-
dary grades so as to create racially identifiable
subsystems.

(f) As noted above in conncction with
school sitc selection and constriiction, it is
illegal to deliberately huild upon residential
racial segregation. Although the Supreme
Court has not yet spoken to the question,
numcrous lower federal courts have decided
that,. where residential scgregation is the
product of public or private racial discrimina-
tion, school authoritics have an aflirmative
obligution to avoid incorporuting the effects

-

of such discrimination into their systems. In
cffcct, they must adopt pupil assignient ar.
rangements that overcome the effects that
such other discrimination would have upon
racially “neutral” assignnent criteria.

(¢) Segregated classroom assignments and
other~iutra-school racial discrimination are
illegal. In a number of Soutlicrn cases the
courts have held that systems which are
converling from dual to unitary may not
adopt ?upil tracking devices that procuce
intra:school segregation. However, that is just
the tip of an iceberg, and as noted previously,
dctailed consideration of intra.school djs.
crimination is beyond the scope of this article.

(h) In several jmmportant Northern cases
the courts have decided that it is illegal for
school systems to rescind voluntary descgrega-
tion plans in response to community hostility,
and it is illegal for states to interfere with
voluntary plans by legislation. The court’s
reasoning is that the system may not have
been obliged to adopt the plan on the basis
of a finding of prior illegniity, but that the
non-cducationally motivated recission is a de
jure act but for which children would be
attending schools on a desegregated basis.

(i) A number of cascs, principally but not
exclusively in the Souti, have held that just
as attendance zone lines may not he gerry-
mandcred to produee racially identifiable
schools, so too, the lines of scliool distriets

themselves may not be manipulated to that -

effcet. And conversely, state school authori-
ties may not fail, for racial rcasons, to create,
dissolve, and adjust districts as they normally
would (for rcasons of cconoinics, nnmbers of
rupils, and desirability of sizc) in racially
101m0gcneons arcas.

(j) Although it is not always directly re.
lated to the remedy of pupil descgregation,
it is illcgal for districts to spend fewer loeal
instructional dollars at minority schools than
they do at majority schools,
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(k) Finally, the court in onc important
Northern case held that the whole of a scrics
of policy decisions was, in effect, greater than
the sum of its parts. That is, in a district
which had for years professed to value descg-
regation, a sus.tuincdl failure to exercise any
option to that effect wus viewed by the court
as a policy of segregation, even though the
measurably separatist cflect of any one of the
board’s policy choices was not great.

The forcgoing racially discriminatory prac-
tices, usvally in various eombinations, add up
to illega' Northern schiool segregation. Of
course, they are no less illegal in the South,
but the courts have had less occasion to
examine them there hecause the widespread
statc segrcgation laws were couclusive at the
outsct on the question of illegality.

We turn now to the questions of remedy:
what must scliool authorities do to cure il
legal scgregation and its chects? The first
and currcutly most important question is,
how much descgregation does the law require.
According to the Supreme Court in the Char-
lotte and Mobile cascs, in the South, where
unconstitutional laws required complete sepa-
ration, the standard of adecquacy is muximum
actual descgregation. The Court did not re-
quire ‘ racial balancing” in so many words,
but there appears to be general agrecmment
among lawyers and edueators that full cow-
pliance with the court's stundard will result
in each school in affected systems heing an
approximation of the racial ratio in the dis-
trict as a whole. And school authorities will
bear a heavy burden of justifying (upon non.
racial grounds of impracticability) statis-
tieally siguificant departures from that stand-
anl.

Is that the standard of adequacy in the
North, however, where the illegal practices
have rarcly, if ever, completely segregated
children into parallel dual systews? There
are two schools of thought on this question —
albeit with the usual assortment of ccleeties,
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and the Supreme Court has not yet decided
this issuc, although it may do so during this
term.

One linc of reasoning is exemplificd by
President Nixon's school descgregation state-
ment _in March of 1970. It is that school
authorities arc obliged only to ccasc illegal
practices and cure their measurable effects.
By this staudard all school segregation result-
ing from factors other thaun school board
policics and practices would he eharacterized
as fortuitous and left untouched. The basis
for this position is usually said to he that the
traditional remedial powers of federal equity
courts are limited to prohibiting, and curing
the effeets of, provable illegal conduct. And
that, while complete desegregation may be
educationally desirable, courts are not em-
powered to formulate and implement soeial
policy.

The position in support of a remedial
stnndnr(r of maximum feasible descgregation
way be summarizel as follows. First, s a
practical matter it is virtually impossible to
quantify preciscly the separatist effccts of
illegul school hoard practices, and there is no
rcason in law or policy to place the burden
of doing so upon proponents of desegregation.
Thus, where a school board has affected the
residentiul composition of a mixed ncighbor-
hood by crcntinf a racially identifiable school
(by, for example, sclecting a segregated site
and assigning a disproportionately minorit,
faculty), the plaintiff should not be required
to prove to a certuinty that, but for the
boavd’s conduct, the school would today be
desegregated. Sceond, eourts should not favor
rewcdial plaus that may eause rescgregation
and intra-district instability. Thesc arc com-
mon efiects of plans that desegregate some
schools while leaving others disproportion-
ately white (or black) toward which parents
who wish to avoid desegregation may “flee.”
Third, balancing is more likely to insure an
equitable distrihution of intra-district educa-
tional resourccs, and it promotes socio-eco-




nomic heterogencity, which along with racial
desegregation has been identificd as an im-
portant factor in cquality of opportunity.
Fourth, if descgregation is cducationally ad-
vantageous, it would scem prudent to maxi-
mize it, although somecthing less might also
satisfly the law. And lustly, minimal descgre-
gation i:luns tend to prolong a distriet’s Titi-
gation burden by inviting appeals and mo-
tions for supplemental relicf.

In sum, although many ecducators and
lawyers find the reasons for maximizing de-
scgregation to be compelling, as haye a ma-
jority of the courts in Northern cascs, it
wonld be premature to characterize that,
until the Supreme Court has spoken, as the
standard always and everywhere.

The sccond aspecet of the question of reinedy
is, what devices or techniques must or may
school districts usc to accomplish descgrega-
tion. The courts requirc that districts must
usc any cducationally sound and administra-
tively fcasible device that is nccessan  ~ ac-
complish the objective. That is, racialy  ..cne
tral” pupil assignment plans i place of
formerly discriminatory ones are not suffi-
cicnt, unless they achicve descgregation.
Similarly, the test is not whether plans are
adopted in “good faith;” they are sufficient
only if they do the job.

No one plan or sct of mechanisms is appro-
})rintc for cvery district, so it would not be
ruitful to discuss cach device in detail here.
Bricﬂr, the ones required by courts have
included:

(a) Integration-oriented redrawing of at-
tendance zonc lines and, in several cascs,
school district boundarics;

(b) Contiguous and non-contiguous

school pairings and groupings, with or with-
out grade restructuring;

(¢) Revised site sclections and construc.
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tion policies, including educational parks
and new uscs of portables;

(d) Optional devices, including majorit
to millori:ly transfers, magnet SC?IOO]S, dif-
ferentiated programs, and metropolitan co-
opcration;

~ (¢) Pupil transportation;

(f) Faculty and staff descgregation, in-
clnding rceruitment and hiring as well as
promotions, dismissals, and rcassignments;
and

(g) Non-discriminatory rcallocation of
intra-district rcsources.

It should be emphasized with respect to (d)
(optional devices) that they are legally ade-
nate as desegregation mechanisms only to
310 extent that they are actually effective.

It must also be emphasized that the courts
will not permit the adoption — voluntarily or
otherwise — of descgregation plans that arc
themsclves racially discriminatory. For ex-

“ample, plans that arc based upon onc-way

busing of minority children, or the closing
of cducationally adcquate minority-schools,
have been forbidden. Essentially, two prin-
ciples underlic this doctrine. First, plans
which unnccessarily inconvenience minority
children and parents, in order that majority
convenicnce may be served, are as discrimi.
natory as scgregation itsclf, and hence illegal.
Sccondly, such plans are unsound from the
standpoint of policy in that they risk forfoit.
ing the support of the minority community.

The last remedial question is, whose legal
responsibility is it to accomplish the required
results. School descgregation cases have fo.
cused traditionally upon local school dis-
tricts, and they will not be relicved of that
obligation in the cascs to come. However,
building to some extent upon several South-
ern cases, the courts arc, in cffect, rediscover-
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ing that providing equality of educational
opportunity to all children is ultimately the
non-delegable constitutional responsibility of
the states. To he sure. most states have con-
ferred appropriate authority upon local dis-
tricts for rcasons of convenicnce. But the
legal responsibility for fulfilling constitu-
tional guarantces is that of the states, whether
they do it themselves or through their instru-
mentalitics. Thus, in the recent words of Judge
Mchrige in the Richmound, Virginia, case:

Federal courts in school descgregation
matters may legitimately address their
remedial orders to defendants with state-
wide powers over school operations in order
to climinate the cxistence of segregation

in schools chicfly administercd locally by
subordinate ageneies.

To summarize, the courts have held to be
illegal a wide variety of Northern assignment
devices that have resulted in pupil and
teacher segregation. And no less than in the
South, the conrts are requiring school distriets
and, where appropriate. state authorities, to
adopt and implement desegregation plans that
— in the words of the Supreme Coutt, “prom-
isc{ej realistically to work, and promise(s)
rcalistically to work now.”

The development, status, and prospects of
some political rhetoric may he otherwise, hut
judges and educators, let us all hope, are
guided by the law.




