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PREFACE

It was not until June 4, 1970, that Mexican-Americans, were pro-
claimed an "identifiable ethnic group" by court action. This occurred
as a result of a law suit in Corpus Christi, Texas, in which it was
shown that the Mexican-American population was generally and consis-
tently being discriminated against in public schools. The court based

its decision on the famous Brown v. Board of Education case which

established that the concept of '"separate but equal' educational oppor-
tunity for any specific group was in and of itself a contradiction and
in violation of the United States Constitution.

This case adds important, new diménsions to the implementation of
school desegregation partic.larly in the Southwest. Discrimination was
seen by the residing judge to be clearly related to socio-economic and
political disadvantagement. Most school districts had classified Mexican-
Americans as "white". Those which were achieving racial balance by
integrating Chicanos aid Blacks are now forced to seek other structures
which, hopefully, will more realistically achieve a socio-economic as

well as racial and ethnic mix.

Guadalupe Salinas, Associate Director of the Houston Law Review,
skillfully documents in chronological progression evidence of increasingly
intensive prejudice against _Mexican-.-Americans. In many areas this has
evolved into an accepted practice of school desegregation making pro-
tection by law a necessity. An interesting sidelight to these events
is the fact that ithe ethnic isolation that has beeﬁ evidenced ‘has ncver
been legislated in any state. WNevertheless, it has b%:en identified as
de jure, nbt de facto, segregatinn since the enforcement of ethnic

separation by school authorities has been accomplished under State sanction.
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I. INTRODUCTION

On June 4, 1970, Federal District Judge Woodrow Seals, in Cisneroy

v. Corpus Christi Independentl School District,l held that Mexicaanmeri—
cans are an "identifiable ethnic minority group" for the purpose of public
school desegregat:ion.2 Because Mexican-Americans are an identifiable
group and have been éubjecﬁed to discrimination in the Corpus Christi,
Texas area, Judge Seals stated that Mexican—Americans are entitled to the
same protection afforded Negroes under the landmark decision of Brown v.

Board of Education.3 The court found that the school district segregated

Mexican-Americans, as well as Negrozs, to such an extent that a dual

school system resulted.4 The parties were then asked to submit a desegre- .

gation plan which considered the three major ethnic groups: Negro,

Mexican—-American, and Anglo, that is, other whites besides Mexican-

Americans .5

Cisneros is unique in that it is the first case in which a court

officially recognized Mexican-Americans as an ident}fiab].e ethnic minority

group for purposes of public school desegregation. Before proceeding with

a discussion of the significance of being an identifiable ethnic minority

group, a definition of the phrase may be conducive to a better under-
standing of the court's hoiding. Mexican-Americans are considered by some
to be a non-white racial group. However, the predominant view is that
Mexican-Americans are white, even though many are mestizc;s (a hybrid of
white and Indian). Nevertheless, like other white nationality groups who
have been victims of discrimination, for example, the Jewish and ltalian-
Americans, Mexican-Americans have inherent charact:erlst.lczs whlch make

them easily identiflable and susceptible to discrimination. Amony these
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characteristics are brown skin color, a Spanish surname, and the Spanish
language. The fact that this group is of Mexican descent and has certain

inherent characteristics makes it an identifiable ethnic group.

Judge Seals characterized Mexican—Americans. as an ethnic minority
group. Mexican-Americans definitely are a numerical minority in the
United States, representing about 2.5 percent of the population.® 1n
Texas, this ethnic group comprises 14.5 percent of the population.7 In
Corpus Christi, where Cisneros arose, Mexican-Americans comprise 35.7
percent of the populat:ion.8 However, Judge Seals does not rely on mere
numbers to determine whether an ethnic group is a minority group. His
principal test is whether the group is discriminated against in the schools

through segrégation, a discrimination facilitated by the group's economic

and political impotence.9 Thus, Mexican-Americans are an identifiable

ethnic minority group, even in areas where they are the majority since

many are economically and politically disadvantaged.

The court's holding, that Mexican-Americans are entitled to the pro-
tection given Negroes by Brown, is significant because it introduces a
new group into the desegregation process. Federal courts should consider
Mexican-American students in determining whether a unitary school system
is in operation. More importantly, the court's recognition of Mexican-
Americans should serve as a restraint on school districts which utilize
the Mexican-American's classification of white by integrating them with
Negroes to satisfy court desegregation orders. Further discussion about
the mixing of Negroes and Mexican—Americans in minority schools is pres-
ented in parts IV and VI-B,

This comment seeks to analyze whether Mexlcan-Amerfcans should be
coiisidered an identifiable ethnic minority group for purposes ol public

school desegregation. After providing a brief hlstory of the Amerlcan
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of Mexican descent, the writer will discuss various civil rights problems
encountered by Mexican-Americans and, more importantly the eveclution of

the desegregation doctrine as it pertains to Mexican-Americans.
II. HISTORICAL BACKGROUND OF THE MEXICAN-AMERICAN

Mexican-Americans are the second largest minority group in the United
St:a\t:es.10 In the Southwest (an area including Arizona, California, Golo-
rado, Ne'v.v Mexico, and Texas), where 87 percent of this minority group
resides, Mexican-Americans are the largest minority group.ll

In the 1500's the Spanish began to settle this area, many years before
the English established the first settlement at Jamestown in 1607. This
early Spanish influence is evidenced in the number of States, cities, and
rivers with Spanish names.l2 These Southwestern States came under Mexican
rule after Mexico won her independence from Spain in 1821.

However, the vast Mexican nation encountered internal problems when
Texas seceded in 1836 and again when the United States Congress voted in
1845 to allow Texas to enter the Union. Mexico had warned that admission
into the Union would be equivalent to. an act of war. In spite of Mexlco's
relative military weakness compared to the United States, the two countries
engaged in armed conflict. The result was the defeat of Mexico and the
signing of the Treaty of Guadalupe Hidalgo on February 2, 1848.13 By the
terms of the treaty, Mexico acknowledged the annexation of Texas and ceded
the rest of the Southwest to the United States. In addition, the treaty

guaranteed civil and property rights to those who became American citizens.lé

Approximately 75,000 Mexicans decided to remain and receive American
citizenshlp.ls These Mexican-Americans were later supplementoed by vast
emigrations from Mexico. The first influx, preclpltated by the soclal

revolution in Mexico, began in 1910. A second wave of Immigrants resulted
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in the increase of tue Mexican-American population by nearly one million
from 1910 to 1930. During and after World War II, attracted by the agri-
cultural labor market, a third group of Mexicans came to the United
States.l® In addition, about 3500 Mexicans immigraté to this country
each month, thus continuing the steady growth of the Mexican-Amefican
popula;ion. 17

With the increase of the Mexican—American‘pbpulation, th>ere was an
increase in the prejudiée of the.predomin:;mt Anglo sqciéty. For example,
Mexican-Americans, as well as Mexican nationals, were deported during the
Great Depression to reduce the welfare rolls,.l8 'i‘his prejudice resulted

in the "largest mass trial for murder ever in the United States."19 Such

~ prejudice also led to the so-called 'zoot suit' riots of 1943 in Los

Angeles. The riots began when c_ity pclice refused to intervene while over -

a hundred sailors roamed the streets for nearly a week beating and sltr.ip—
ping Mexican—American youths in retaliation for the beating some sailors

"200t suiters."?20

had received earlier from a gang of
As a result of these and similar discriminatory practices, Mexican-
American interest groups began to organize in order to defend La Raza
(the race), as Mexican-Americans call themselves. 1In 1927 the Leagué of
United Latin American Citizens (LULAC) was formed in Texas. Shortiy
thereafter LULAC helped fund the first challenge against the segregation
of Mexican~American school chillcllren.21 In 1948, é Mexican~American war
veteran, Dr. Hector P. Garcia, founded the American GI Forum for the
purpose of protecting Mexican-American veterans from discriminatory prac-
tices which they '"were being subjected to in the areas of education,
employment, medical attent:ion and housing . . . .""22  7The American GI

Forum, which now has many chapters throughout the United States, has also

helped support civil rights litigation.
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In spite of the successes which LULAC and the GI Forum have accom-

plished, many Mexican-American youths have not been satisfied. Unlike
their elders, Mexican-American youth activists, or Chicanos (the term
is a derivation of mejicano, which is the Spanish term for Mexican), as
tgey liked to be called, refuse to be satisfied with justice on the
installment plan, that is, gradual social progress. Instead this new
breed demands justice and equality for La Raza now. If there has been
any validity to the sociologists' manana stereotype, which infers that
Mexican-Americans will always wait until tomorrow to do what could be
done today, today's Chicano readily dispels that idea.

In order to promote the advancement of Mexican-Americans, Chicanos
throughout the Southwest have organized in recent years, mainly on college
campuses.23 For example, the Mexlcan-American Yquth Organization (MAYO),
which was founded in 1967 by San Antonio college students,24 is currently
organized at the two largest universities in Texas, The University of
Texas and the University of Houston. In addition, MAYO chapters are
active in the barrius (neighborhoods where the Mexican-American popula-
tion is predominant).

The Mexican-American Legal Defense and Educational Fund (MALDEF),

a Chiéano (the term is not limited in its application to the youth acti-
vists) civil rights organization which was created in 1968,25 is even
more effective than these political groups. The previous lack of a legal
defense organization perhaps bgst explains why Mexican-Americans have not
been too active in civil rights litigation. In fact, the Supreme Court
of the United States has decided a Chicano civil rights issue on only one
occasion. 26 However, legal activities of MALDET prompted a newspaper to

note that "[m]ore'iegal attention has.been focused on the problems of

Texas' nearly two million Mexican-Americans during the past 11 months
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ihan during the entire history of La Raza in Texas."2’ This statement

28

1s applicable as well te¢ the rest of the Southwest.

"III. THE MEXICAN-AMERICAN--AN IDENT1FIABLE
ETHNIC MINORITY GROUP

A. The Mexican-American

Mexican-Americans, as a group, have been widely discriminated against.
As a result, many Mexican-Americans have easily been able to identify &ith
La Raza. On the other hand, there are many Mexican-Americans who have
never personally experienced an act of discrimination and thus. find it
difficult to emphathize with the civil rights movement. Mzny of these
adamantly assert that they are Americans and fail to identify with Mexican-
Americans. In many cases, a light-skinned complexion has helped make
life more "American" for them.2? 1In addition, there are some who feel a
stigma or a handicap if the term 'Mexican" is used to describe them and
who prefer a euphemistic label like Latin American or Spanish~-speaking
American. Finally, there is a group who, because of their ancestry of
early Spanish colonists, call themselves Spanish-Americans and Hispanos.
Nevertheless, in spite of what Spanish-surnamed Americans of the South-
West prefer to be called, the name Mexican-American is perhaps the best
designation which can be applied objectively. Regardless of what they
call themselves, one fact is clear--either they or their ancestors, in-

cluding the Spanish colonists, came "north from Mexico."30

B. Discrimination in Areas Besides Lducation

1. Employment
Mexican-Americans, like Negroes, have encountered discriminatory
practices by employers in hiring and promotion. What is worse, is that

much of this discrimination is subtle. Employers often use the "high
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L e e 3 s e i - 7




school diploma" or "we'll call you'" tactics since they can no lcuger dis-
criminate openly with impunity. As a result, it is often difficult to

maintain a civil rights action. Since the Civil Rights Act of 196431 was

passed, at least one Mexican-American has been successful, and many more
cases have been filed. The one successful claim is the agreement reached

in the case of Urquidez v. General Telephone C0.32 The suit, a class

action, resulted from the fact that Urquidez applied for employment,
passed the tests, and had more job-related experience and education than
several Anglo applicants who were subséquently hired. The settlement
agreement acknowledged that Urquidgz had a prima facie case of discrimi-
nation, awarded him $2,0C0, and provided that General Telephone would
take definite steps to remedy past discriminatory practices.

In spite of the unusually small number of cases in the field of
employment discrimination, the statistics and evidence indicate that dis-
criminatory practices are Qery prevalent. For example, considering the
Southwest aiOne, fhe unemployment rate among Mexican-Americans is double
the Anglo‘rate——a statisticlwhich understates the severity of the situa~
t;on since farm workers are not included in unemployment statistics.33
In addition, in 1960, 79 percent of all Mexican-American workers held
unskilled and semi-skilled jobs.34

While some of the employment problems facing Mexican-Americans are
attributable to their relétively low educational attainment,35 there are
indications of discrimination to offset much of that argument. For in-
stance, in comparing.the income of Mexican-Americans and Anglos who have
completed the same number of school yeats, thé income of Mexican-Ameri-
cans is only 60 to 80 percent of the Anglo income.36 Since passage of the
Civil Rights Act of 1964, employers have resorted to more subtle practices,

such as promoting Anglos before Mexican-Americans, even if the former are

-9
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less educated and less skilled. Many employers, when questioned about

such practices, rationalize that Anglo workers will not take orders from
Mexican-Americans.37 Consequently, the Mexican-American is denied the
equal protection of the laws as guaranteed him by the Constit;xtion of the
United States3® and by the Civil Rights Act of 1964.

As previously stated, many employment discrimination cases have been
instituted, mostly by MALDEF-assisted plaintiffs. Two of these cases
were delayed by.motions to dismiss which have been denied,39 and the cases
are set for a hearing on the merits. MALDEF lists 15 additicnal pending
cases .0 Among the grounds urged for relief are: (1) refusal to hire be-
cause of national c.»rigin; (2) failure to promote over less-educated and
less-experienced Anglos; (3) hiring Mexican—Americans only for low-paying
positions; (4) paying different wages to ‘Mexican—Americans and Anglos;
and (5) underemployment while Anglos with less seniority are allowed more
work time.4l |

One pending case, Quiroz v. James li. Matthews & Co.,42 challenges

some of the subtle, covert practices employers commonly use to deny

Mexican-Americans equal opportunity. Quiroz alleges violation of his
equél employment rights under Titie VII of the Civil Rights Act of 1964 .43
The pléintiff, who had 16 years' experie_hce, was replaced by an Anglo who

had less job-related experience. Furthermore, Quiroz contends that the

defendant pays Mexican-American employees less than fellow Anglo employees

receive for doing the same kind of work.44

2. Spanish and Mexican Land Grants

Mexican-Americans ,havé also s_ufféred unjustly. in the area of Spanish
and Mexican land grants, an issue encountered generally in New Mexico and

-Co_iorado. The issue is whether Méx‘icvan:-'Ameriqar'x land grantees or the
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heirs of these grantees, who by some means were defrauded of their land

by various state officials, are entitled to compensation.

45

This issue was raised in Vigil v. United States, -~ a class action

filed for those descendants of Spanish-surname Americans who lived in
areas ceded to the United States by Mexico in 1848. The plaintiffs
sought $1 million actual damages and $1 million punitive damages for each
individual who was part of the class. However, the court held that the
vague allegations in the complaint failed to satisfy the Federal Tort
Claims Act and that there was no claim against the United States under
the Civil Rights Acts for deprivation of property.

Although that complaint was Vague, one Chicano writer has been more
specific.l‘6 He claims Mexican—-Americans have lost nearly four million
acres of land.%7 This loss has occurred even though Article VIII of the
Treaty of Guadalune Hidalgo provides:

The present owners, the heirs of- these, and all Mexicans who

may hereafter acquire said property by contract, shall enjoy

with respect to it guaranties equally ample if the same belonged

~to citizens of the United States.
The writer argues that the shift from the Mexican legal system, where

grant lands were immune from taxation and titles were unregistered, to

the Anglo legal system of land taxation acd title recordation was the

'major factor in the land losses which Mexican—Americans suffered.*9 Many

landowners were divested of title by wealthy Anglo rachers purchasing
deeds at tak sales or by recording' a claim to the property before the
true owner.5° Perhaps federal courts will grant relief to these aggrieved

heirs of .the land grantees when and if the complaints d@te clarified.

3. Public Accommodations

Mexican—Americans have’ been excluded from public accommodations.

1

Fortunately the practice has subsided since the ]940'5 when Mexlcan-

1




Americans were segregated from restaurants, theaters, and swimming pools.51

Nevertheless, prejudice and overt acts of discriminat.ion have contributed
to making Mexican-Americans an identifiable ethnic minority group.

In 1944 Texas upheld the right of a proprietor to exclude any person
for any reason whatsoever, including the fact that the person was of
Mexican descent:.52 However, that same year, a federal court in California
held that Mexican-Americans are entitled to p.ublic accommodations such as
other citizens enjoy.53 In spite of this ruling and the Civil Rights Act
of 1964, a federal court in 1968 found it necessary to enjoin the ex-

clusion of Mexican-Americans from public swimming pool facilities.%%

4, Administration of Justice

fexican-Americans also face serious discrimination in the administra-
tion of justice. This discrimination, as well as the personal prejudice
of police officers, often leads to physical and psychological injury to
Mexican-Anericans. 2 However, Mexican—-Americans, like other minority
groups, have encountered difficulty in getting grand juries to return
indictments against police off'icgrs wvho use excessive force and insulting,
derogatory language.56 In one case a Mexican-American woman won a clvil
damages suit against a i)blice officer.?/ The plaintiff claimed she had
suffered physical and mental damages because of being forcefully undressed
by two policewomen and two policemen to see if she had any concealed
narcotics. Earlier, when the officers had entered the plaintiff's resi-
dence without a search warrant, the plaintiff demanded respect for her

constitutional rights, but one officer told her to "go back to Mexico."38

Besides the treatment received from law enforcement officials, 29

Mexican-~Americans are often inadequétely represented on juriles. Conse-

quently, the juries hearing cases involving Mexican-American defendants
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are not "impartial"90 juries since they fail to represent the community.

These inequities still occur frequently, even though the United States

Supreme Court held in Hernandez V. Texas6l that "[t]he exclusion of other-

wise eligible [Me:éican-Americans] from jury service solely because of
their ancestry or national origin is discrimination prohibited by the
Fourteenth Amendment."®2 The Court stated that the absence of a Mexican-
American juror for 25 years in a county where this ethnic gfroup comprised
14 percent of the population '"bespeaks discrimination,. wheti:her or not it

was a conscious decision on the part of any individual jury commissioner.

Prior to Hernandez, Texas courts refused to recognize the Mexican-

American as a separate class--distinct from other whites--for purposes of

determining whether there was an unconstitutional exclusion from jur:l.es.64

Thev Texas courts limited the application of the eqﬁal prdtictibn clause
to two classes, white and Negroes. Since Mexican-Americans weré legally
considered white,. the equal protection clause did not épply.
Nevertheless, t_:his weak argument was ov't.arruled by the Supreme Court
in Hernandez when it held that Mexican-Americans are a separate class,
distinct from whites. The Court noted .that: historically "differences

in race and color have defined éasily identifiable groups which have at

time's__ rgquired ‘the aid ,of{ the coufts in sécuring equal treatment under the
law."6§ Since Hernandez, .courts.have recbgn'iied Mexican-Americans as an
idéntifi.abla ethnic group, although they have not always found discrimi-
nation.66 | | |

Rece_ntly, the. Fift:h Ciréuit qyeftﬁrned the 1942 rape conviction of
a Mexilcan—Ame’ri'cén in El Paso Co_uhty, -Texavs., because the. Juries tliat
67

indicted and convicted him had excluded persons of his ethnic group.

Only 18 of the 600 g:and jurors who'sex_‘v,ed' from 1936 to 1947 were Mexican-

)
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Americans, even though the county population was 15 to 20 percent Mexican-
American.%® The court stated’that these flgures "cry out 'discrimination'
with unmistakable clarity."69

Although t:hja/ discussion of discrimination towards Mexican-Americans
dealt only wiﬁh the issues of employment, land grants, public accommoda-
tions, and the administration of justice, this in no w.:iy limits the areas
in which Mexican—Americans encounter injustices.70 The issues discussed
were selected to justify the holding in Cisneros, that Mexican-Americans
are an identifiable ethnic minority group entitled to the protection of the
14th amendment in the area of school desegregation in the Southwest.

C. Non-Judicial Recognition

The Mexican—American has been recognized as a sepafate, identifiable
group not only by the courts but also by other governmental institutions.
For instance, the Civil Rights Act of 1964, by use of the term "nafional
origin,"7l impliedly includes Mexican-Americans and other ''mational origin"
minority groups such as Puerto Ricans. Furthermore, recognizing the prob-
lems facing many Mexican-~American school children, Congress passed the
Bilingual Education Act’2 ywhich seeks to facilitate the learning of English
and at the same time allow the Spanish-speaking child to perfect his mother
language and regain self-esteem through the encouraged learning of Spanish. 73
In addition, Congress created a cabinet committee v{hose purpose is to éssure
that federal programs are reaching Mexican—American's and all other Spanish-
'speaking groups.7,.4 Also, through the creation of the United State Civil
. Rights Commission in 1957, Congress and the public have become better informed
as ﬁo the injustiées Mexi‘can-Americans end_ure.75 Other governmental agencies

76

have researched the living conditions of the Mexican-American. Finally,

the Department of Health, Education, and Welfare (HEW) has lssued regu-

lations which'proh.ibit the denial of equal educational opportunity
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on the basis of English language deficiency. The regulations apply to

school districts accepting federally assisted programs and having at
least 5 percent Mexican-American enrollment.’’
IV. THE CHICANO SCHOOL CASES

Since all three branches of government recognize Mexican-Americans
as a minority group, the question which must be answered is whether Chicano
students have been discriminated against by school districts to such an
extent as to warrant their inclusion as a separate ethnic group in the
desegregation plans for public schools in the .Southwest. In othér words,
does the history of Mexican-American school children in the predominaﬁtly
Anglo school systems of the Southwest demand recognition of this education-
ally disadvantaged group as being separate and distinct from whites?

The practice of maintaining separate schools thro.ughout the Southwest
was never sanctioned b)‘r any State statute, although in California, a statute
allowing separate schools for '"Mongolians" and '"Indians" was interpreted
to include Mexican-Americans in the latter group.?8 Generally, the segre-
gatiqn of Mexican-Americans was enforced by the customs and regﬁlations of
school districts throughout the Southwest. Nevertheless, the segregation
was de j\;re since sufficient State acfion has involved.

The struggle by Mexican-Americans against separate and unequal schools

has been lengthy. In 1930 a Texas appellate court held in Independent

79 that school authorities in Del Rio, or

School District v. Salvatierra
anyvhere eise; have no power to segregate Chicano children "merely or

solely because they are [Mexican—Americans]."aO However, the school dis-
trict successfully argued that the childrén's language _deficiencies war-
rarited their separate schooling, eve n though the superinténdent cénceded that

"generally the best way to learn a language is to be associated with the

15




people who speak that lamguage."81 The Attorney General of Texas later

supported this holding by justifying education of the linguistically

deficient in separate classrooms and even in Separate buildings if

nec:essary.82

The first federal district court decision in this area was Mendez

———— e e

v. Westminister School Districtd3 {5 1946. The court held that the equal

protection of the laws pertaining to the public school system in California
is not met by providing "separate schools [with] the same technical
facilities"84 for Mexican-American children--words which are strikingly
similar to the Supreme Court's holding in Brown 8 years later that "[s]epa-
rate educational facilities are inherently unequal."85 The court observed
that ''[a] paraniount requisite in t;he American system of public education

is social equality. It must be open to all children by unified school
association regardless of _lineage."86

On appeal, the Ninth Circuit affirmed Mendez, finding that the school

officials tad acted "under color of-3tate law" in segregating the Mekican-
- :

" American students.87 The apgpliate court reasoned that since the California

o

segregation statute did’._,n’é/t expressly include Mexican-Americams, their

segregation deniec_l_,.-diie process and the equal protection of the laws .88

Following ‘the landmark ruling in Mendez, a federal district court in

Texas, in Delgado v. Bastrop Independent School Dist:ric:t:,89 held that the
segregation practices of the district were "arbitrary and discriminatory
and in violation of [the 1l4th ame:;xdment:j."90 In addition, the court's

instructions to Texas school districts stipulated that separate classes

. for those with language deficiencies must be on the same campus with all

other students,?l thereby denying school officials the power to justify
eompletely separate Mexican-American scheols by use of the language
deficiency 'argument .

-~
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Nevertheless, the Delgado requirement did not prevent the creation

of evagsive schemes in order to maintain segregated school facilities.
For example, in Driscoll, Texas, school authorities customarily required
a majority of the Mexican—American children to spend 3 years in the first
grade before promotion to the second.??2 After the Delgado case, Driscoll
abandoned the maintenance of separate schools for Anglos and Mexican-—

Americans. However, the school district exploited the Salvatierra doctrine

by drawing the line designating who must attend the language deficiency

classes on a racial rather than a merit basis .93 1In Hernandez v. Driscoll

Consolidated Independent School District?* a-Mexican-American child who

could not speak Spanish was denied admission to the Anglo section until a
lawyer was contacted. The court held that abusing the language deficiency
of the Mexican-American children is ''unreasonable race discrimination."??
In a situation similar to Driscoll, Judge Seals, who later wrote the
Cisneros opinion, enjoined the Odem Independent School Discrict from
operating and maintaining a separate School solely for Mexican-American

children. 96

After Brown v. Board of Educat::l.on97 the Chicano school cases began to

assume a new dime-.nsion; Since Mexican-Americans were generally classified
as whii:es, school districts bégan to integrate Negroes and Mexican-Amer-
icans while Anglcs were assigned to all-Anglo schools. As a resu_.lt:, two
educationally disadvantaged minority groups havev been prevented from having
maximum interaction with students of the predominant Anglo group. For
example, in 1955 Negro and Mexican-Americans sued the El Centro School
District in California for alleged "ethnic and racial discrimination and
segregation by regulation, custom and tlxsage.k"gsi In a rather narrow recd-

ing of Brown, the district court stated that _Brown, which involved
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constitutional anc|1 statutory provisions, did not apply in situations where

only customs and regulations were alleged. The court dismissed the com-
plaint, claiming that where no specific regulation was set forth, plaintiffs

99

must seek construction of the regulation in a State court. On appeal,

the Ninth Circuit reversed and remanded the case,loo holding that when the
complaint alleged segregation of public school facilities on the basis of
race or color, a federal constitutional issue had been raised, requiring
the district court to exercise its jurisdiction. Instead of going to
trial, the case apparently was settled out of court, but the segregation
of Negroes and Mexican-Americans has continued in most of the Southwest.
Whether integrating Negroes and Mexican-Americins produces a unitary

school system was the issue raised in Keyes v. School District Number

101 In Keyes, the court questioned the permissibility of adding the

One.
number of Negroes and Hispanos (as Mexican-Americans are referred to in
Colorado_) to reach a single minority category in order to classify the
school as a segregated SChOO‘l-lo2 Neveftheless, the court stated that

"to the extent that Hispanos . . . are isolated in concentrated numbers,

a school in which this has occurred is to be regarded as a segregated

school, either de facto or de 1ure."103 Failing to find de jure segre-:
gation, the court held that where de facto segregated échools exist, they

must provide equal educational opportdnity,' or a constitutional violation

-may exist. 04 As a result, the Ke}"es court. revived the separate-but-equal |

doctrinel03 as to de facto segregated schools.

While Keyes did not answer whether mixing Blacks and Chicanos sat-
isfies constitutional reqhirement:s, Cisnero did, holding that plncing

Negroes and Mexican-Americané.in the same school did not achieve'a unitary

SYSt_e_m-,loe However, Keyes involved de facto segregation, whereas Cisneros
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involved de jure segregation in the form of (1) locating schools in the
Negro and Mexican-American ueighborhoods; (2) bussing Anglo students to
avoid the mihority group schools; and (3) assigning Negro and Mexican-
American teachers in disproportionate ratios to the segregated schools.l07

In Pess v, Eckelslo8 the Fifth Circuit appears to have disregarded

the arguments advanced by Mexican-Americans and Negroes that mixing these
minorities does not provide the equal educational opportunity of a unitary

school system. In Ross the court implemented a pairing plan for the

gt g

elementary schools of Houston, Texas, resulting in merging predominant ly
Negro schools with predominantly Mexican—Amgrican schools. Judge Clark,
dissenting, relied on Cisneros in stating:

I say it is a mock justice when we "force" the numbers

by pairing disadvantaged Negro studeats into schools with
members of this equally disadvantaged ethnic group [Mexican-

Americans].109
Ross is an important case. First, Ross involves the sixth largest
school district in the United States, having approximately 235,000

110

students. Second, Ross involves a Southwestermn city which, like Corpus

Christi, has a tri-racial rather than a bi-racial student population.
This tri-racial situation was recogrized by the Houston school board when
they voted unanimously to appeal the Ross case to the United States

Supreme Court.l1l
Another case ihvolving segregation of Mexican-Americans; Perez V.

Sonora Independent School Dist:ric':_t:_,112 held that the Sonora, Texas schools

were operating in a "unita;y, nondiscriminatory, f@lly desegregated school
-system."113 MALDEF has offered evidence fo show that iﬁ 1938 the Sonora
school board passed a reédlUfion.Enrolling Mexican—American children in
the "Mexican School."il4 .EEEEE is an imporgant case for Mexican—Aﬁericans

and the desegregation of schools in the Southwest in that It Is the first
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desegregation case in which the Justice Department has intervened on

behalf of Mexican-Americans.l1l5

Since Salvatierra in 1930 the Mexican-American desegregation struggle

has progressed slowly, considering the injustices which resulted first,
from almost total segregation by the regulations of the various school
districts, and second, from exploitation of the classification of Mexican-

Americans as white. As Brown held, it is unconstitutional to segregate

Blacks in the public school systems. Similarly, cases from Ma2ndez in

1947 to Perez in 1970 have held that it is a violation of the equal
protection clause of the l4th amendment to maintain by 'custom or regu-

lation" segregated schools for Mexican-Americans. Consequently, assigning

Negroes and Mexican-Americans to the same school and excluding Anglos
accomplishes an end that is exactly opposite to the goal desired by the
educationally disadvantaged, that goal being the social encounters and
interacﬁions between the identifiable minority groups and Anglo-Americans.
As a result, the desegregation or assignment plans, which school districts

~

in the Southwest formulate in tri-racial situations, should include the
three ethnic groups on a more or less proportionate gasis. The necessity
for this can perhaps be demonstrated by an analogy from criminal law:

1., If it is a crime to commit A, and

2, If it is a crime to commit B, then
3. One cannot commit A and B simultaneously

and be absolved of the crimes.

The same applies " to school ~districts:which continue. to ' segregate
Negroes and Mexican-Americans from predominantly Anglo échools on the
theory that a unitary school system is achieved by integrating the two
minurity groups, merely because one is technically classified as white.
Actually thg pﬁblic school-system remains a dualbone with ldentifiable

white schools and identifiable minority schools, thus justifying
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intervention of courts in situations where either identifiable minority

.group seeks relief.

Forty-one years have passed since Mexican-Americans first sought an
equal educational opportunity by attendance at racially integrated schools.
In many cases this goal has not been realized, even though Mexican-Americans
have been successful in almost every case since Mendez.116 Consequently,
an affirmative answer is required for the question whether the history of
the Mexican-American school children in the predominantly Anglo school
systems of the Southwest demands recognition of thgm as an identifiable
ethnic minority group.

V. FACTORS LEADING TO THE- SEGREGATION OF
MEXICAN-AMERICAN CHILDREN

A. Residential Segregation

Residential segfegation, whether resulting from economic necessity or
discriminator& racial covenants, is a substantial factor in the de facto
school segregation of Mexican~Americans. The residential segregation of
Mexican-Americans rangés from a low of 30 percent in Sacramento, California
to a high of 76 percent in Odessa, Texas.11? The Chicano school casés
can be compared to the amount of residential segregation in ﬁhe>areas
where the cases arose, perhaps establishing a correlation betweén the
residential segrega;ion and allegétioné of unequal protection in the

public school system:

Cases Areas 8 Percentage of Mexican-
: ’ ' . American Residential Segregationll8
Mendez (1946) San Bernardino, California 67.9
Delgado (1948)  Austin, Texas . : ‘ 63.3
Gonzalez (1951) Phoenix, Arizona 57.8
Keyes (1970} Denver, Colorado _ 60.0
Cisneros (1970) Corpus Christil, Texas , 72.2
Ross (1970) . liouston, Texas 65.2
Perez (1970) San Angelo, Texas = - ~ 65.7

This table.reflects a:positive correlétioﬁ between de jure'ségregated

21
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schools and substantial residential s'egregation‘. This should be sufficient
to shift the burden of proof to the defendant school districts in cases

where de facto segregation is alleged.

Furthermore, Dowell v. School Board,119 which holds that a neighbor-
hood school policy is invalid when superimpo.sed.on residential segregation
which was initiated by State enforcement of 'rac':ial convenants, should be an
aid to the Mexican-—American's quest for an equal educational opportunity.
There is support for the view that Mexican—hmericans-have lbeen denied
access to homes and apartments in‘predominantly Anglo areas. 120 These
denials are aggravated by.Lheec'onomio' reality that when one settles for
a home in a residentially segregated nei'gh‘borhood, the home is usually
retained for some'time.121 N

In 1948 Shelley v. Kraemerl?2 held that State enforcement of private

racial convenants is unconstitutional.» As .a result, State courts in
Californial'23 and Texa.s124 refused to enforee racial'convenants which
provxded that "[n]o person or persons of the Mexican race or other than

the Caucasian race shall use or occupy any building or nay 1ot "125  1he
patterns that developed .prior to Shelley have not receded. School districts
in the Southwest should not be allowed to alleg’e that school'_ segregation |
is merely de facto if there' has been State action in pré-ml days. A
plaintiff should not be required to .prove' any ,speeific' act of residentinl."
discrimination where a pattern of segreg'ation‘appe'ars.l -' Requi'rements of
actual proof allow unjustifiable delay in the immediate t'rans'formation

to unitary school systems, an issue the Supreme Court cons‘iders to be of

paramount importance. 1126

B. Ability Grouping

Like residential segregation, ability grouping (grouping students '

according to their talents and aptitudes) often leads. to segregated'
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education. However, unlike residential segregation, a factor external to

the public school system, ability grouping is practiced within the school
system. In schools that are to some extent desegregated, the tests and
guides which are used ipdirectly lead tol classes in which many Negroes,
Mexican-Americans, or both are grouped into segregated classrooms. The
results are by no means attributable to any inherent inadequacy on the
part of minority group children. Instead, ability grouping which leads
to ethnic and racial segregation cen be traced to the nature of the soc'ial
and environmental conditions which minority group children experience.
When their aptitude is measured by a standerdized national test, which is
geared to represent the average white middle class .student, the results:
are inherently biased agairxst children who are culturally different .from

whites.127

In Hobson v. Hansen,lzs'Judge Skelly Wright held that the school
_ district's track system, a method of ability grouping, must be abolished
because "[i]n practice, if not in concept, it discriminates against the
disadvantaged child, pertiéolarly | the ’Negro."lz9 Judge Wright did not
clondemn all forms .ofv ability grouping. However, he did question ability
grouping when it unreasonably leads to or rﬁaintains contimious racial or
socio-economic segregation. Iri cases of such segregation, the effect is
unreasonai)le and discriminatory b:ecause it fails to accomplish its aim—-
the grouping of pupils according to their capacities to learn. Because
minority group children have had an ‘educationally disadvantaged exp‘erienc’:e
does not mean they must be permanent]y restricted to low achievement.
Hobson may contribute much to the fall of the track systems employed
in the Southwest. After all, when tests are given which result in highly

disproportionate numbers of Mexican-Americans in the. retarded or below
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average category, the classification is constitutionally suspect. The

Supreme Court's language in Hernandez applies by analogy to the dis-
criminatory effects of ability grouping in the Southwest:

"fhe result [of an overrepresentation of Mexican-Americans in the below
average category] bespeaks discrimination, whetlier or not it was a

conscious decision on the part of any individual [school official]."130

Besides the language deficiency argument, other devices result in the
segregation of Mexi.can-Americans, even in racially mixed schools. For
example, standardized tests fail tb judge accurately the Mexican-American's
innate capacity to learn. The national tests may ask the ghicano child
to match a picture with a.wo’rk.that is foreign t£o him but may be quite
common to the middle class white child, who may have \encountered its use
within his environment. One must realize that these tests are geared to
measure thé average middle‘class &hite American. Conseqﬁently, 9}1}:53139_
children continue to score very low and to be placed in the lower intelli-
gence sections, from wﬁich escape is practically impossible.131

An even more damagi'ng practiée is common in Caiiforn_ia. Mexican~
Americén children, many of whom come from homes where Spanish is spokgn
daily, are given tesf:s ifx Enbgli'sh to determine their grouping level.
Consequently, the language obsitacle.hinders ‘the Spanish-speaking child
and contributes to his lower score. Aé_ a result, many children score lo'w\
enougll to be classified as "Educable Mentally Retarded" (EMR). Once a
child 1is placed ‘in a special education class, his chance of escaping is
minimal. In the Sén Diego, California school district, Mexican-Americans
have challenged the unfair testipg schemes which are employed and which
result in disproportionate numbers of Chicanos ln. the EMR classes.l3?

In order tqQ realize how examinations such as these deny equal pro-

tection to the Mexican-American student, one must perceive the discrepancy
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which results when the Chicano child is tested under varying conditions.
Using the Wechsler Intelligence Scale for Children, 44 scored below 80
when_te’sted in English. But when th‘ev test was administered to the same
group in Spanish, only 20 s.cored below 80,133 Consequent'ly, when applied
to children with a li_mited background in English, these tests are inad-
equate since’ they are unable to measure a child's capacity to learn and
thus result in harmful discrimination to i:he Mexican—Amefican. child in
the public schools of the Southwest.

VI. MEXICAN-AMERICAN DESEGREGATION--THE FUTURE

A. The Southwest Generally
Overall, there are many areas of the South'west where segregated
schools should be challenged as denying the equal protection of the laws.

For example, Del Rio, Texas, the scene of the Salvatierra case in 1930,

although it ‘is a rather small town, has two school districts within the
city limits: The Del Rio Independent School District, which is predomi-
nantly Anglo, and the San Felipe Independent School District, which is

134 Since the Del Rio schools are much

almost entirely Mexican-American.
better, the Anglo children from a nearby Air Force base are bussed at State
expense to the Del Rio district schools, even though the base is located

in the San Felipe ,Dist:ric:t:.l35

Althdugh thex:e are two technically separate
schoél districts in Del Rio, they shouid be tr”elated as one for purnoses of
school desegregation. The obvious reluct}anc':e“lo.f the Del Rio district to
accept Mexican-?Americans is e\}idenqed by the fact t':hét: this school district's
accreditafion was ques;:ioned' in 1949 fér failure to integrate Mexican-
American st:udent;s.l36 .This may support a claim of nnconstl.tuthrmnl State
action, llowever, assuming the Del Rlo publl(i school‘ system s

: : it .
segregated on a de facto basis, the Kezesl37. separate-but-equal formula
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may play a decisive role in the desegregation of these schools. Keyes

demands that segregated schools offer equail educational opportunity if
they are to be constitucionally allowable. However, both physically and
academically, the Dcl Rio district schools are superior. Besid‘es being'
newer, Del Rio High School (mostly Anglo) offers 75 to 100 courses; On
the other hand, San Felipe High School (Mexican-Amcrican) offers only 36
courses and cannot afford a vocationél pi‘ogram.138

San Antonio, Texas, which is nearly 50 percent Mexican-American,
employs a similar public schooi system. There are 13 school districts in
and around the San Antonio area, of which five are predominantly Mexican—
Americcn and eight are predominantly Anglo—American.139 Ninety percbem;
or 82,000 of the Mexican-American‘students .at;tend school in five predomif
nantiy Mexican-American district:.s. Because of the financial and educa-
t:ionalb ineonities which .resulc .from hoving various independent school
dist:vrict':s., residents of a nearly 100 pércenc Mexican-American school
distr_icc havc_,sued all the school districts in the San Antonio area.l40
Ihe plaintiffs allege t:he Texas oystem of school f'inancing,'which allows
cach school: district to collect taxes for use ‘elxclusi\'rely within that
particular schoolf systém, violates the constit.utional rights of children
in the poorer districts to an. equal educat"onal opport:unit:y. In a case
of this type, Hobson, which also held that school boards cannot discrimi-
nate on the basis of poverty,ll*l‘may be controlling, since the financing
schelt_ne docs résuit, whether intentionall'y or not, in an unreasonable |
discrimination agairist: the poor. |

Ethnic isolation or concén't'rat:ion, as it existsl in the Del Rio and
San Antonio, Texas systems, 1s similar to t:hat: found throughout the . |

Southwest, although it is least serious in CaLifornia and most serious
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in Texas.l42 It is interesting to note that there is an inverse relation-
ship between the educational level of Mexican-Americans in these two
States.143 In other words, where the ethnic segregation increases, the
educational level deoreases, and vice versa. This reaffirms the accepted
view in desegregation cases that segregated educationai facilities fail

to offer an equal educational opportunity.144

B. Ross v. Eckels--The Houston Situation

As previously mentioned Ross v. Eckelsl45 is a Fifth Circuit case in

which a pairing order was issued for some Houston, Texas elementary schools.

The result was the pairing of 27 predominantly Black and Chicano schools,
whose segregated facilities resulted mostly from the de jure segregation
of pre—l954 years and from the de facto segregation which developed as a
resulf of the high rate of residential segregation in Houston. In many
arens of Athe city, Negro neighborhoods ar‘e' adjacent to Mexican-American
barrios. Consequently, much of the neighborhood school "integration"
which Houston does have is black=-brown integration, lacking t:ne white
student p‘opulat‘ion necessary in order to make the school system responsive
both politically and educationally to the needs of the minority group
population of Houston.

- In the Soutlhwesﬁ more than 50 percent of the Mexican-American students

at the elementary school level attend predominantly Mexican-American

: schools.l[’6 For this reason, and :since the Ross pairing order involved

only eleméntalry school children, f:his discussion Qilll'be.limited to the
elementary schools in Houston. | B

Judge Clark, in his dissenting opinion in &‘E.i» ‘denounce.d the pairing
order as "mockvjustlice" because I'lt paifed Negroes v.v.'lth another predomi-

nantly disadvantaged group. ' An analysis of the school populations may |

P
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prove Judge Clark's dissent to be more consistent with the prior develop-

ment in the desegregation cases involving Blacks and Chicanos.l47
The elementary grade level students in the Houston public schools

number approximately 143,400.1[’8 0f these, 66,612 are Anglo; 53,875 are

Negro; ‘and 23,000 are Mexican-American. The respective percentages of

each group in relation to the total student population in the elementary
schools are 46.5 percent Anglo, 37.5 percent Negro, and 16 percent Mexican-
American. Comparing the Anglo with the combined minority groups, Black
and Chicano students comprise 53.5 percent of the student population. In
addition, in 23 of the 170 elementary schools, the Mexican=-American
student population exceeds 50 percent, thus leading to ethnic imbalance.
This does not include the many other schools where the combined minority
group populatioq graatly exceedé tha 53.5 percent this combined group
fepresents. In these 23 elementary schools, Mexican-Americans account f[or
74.9 percent .of the total enrollment (13,300 out of a total of 17,750).
In_comparison to the ent:i.re' Mexican-American school population, the 13,300
students in these ethnically cbncentrated schools account for 57.8 pércent
of the total Chiéano populatibn in elementary schools. As a reéult,
Houstdn is typical of the elemelnt‘ary_ schooi segregation norm in the South-
West: Over 5C percent ethnic isolation.

0f the 27 schools inyolvéd in the Ross pairing 6_rder, only one was
predominantly (Sd percent o’r'-more) Anglo. It appears that the desegre-
gation order exciuded ahy meaningfﬁ‘l integration okf the Anglo student with
the other identifiable groups in Houston. Overall, thefe are 2,368 ‘Anglo,

6,233 Mexicén-American, and 14,942 Negro students involved in the pairing

‘pl.:'m. Consequently, 21,175 of the total 23,543 students, or 89.9 percent,

were children of educationally disadvantaged backgrounds. The purpose of the
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desegregation cases, which is to establish unitary school systems and
thereby provide meaningful social and educational encounters between
students of all racial backgrounds, is not achieved by the Ross pairing

order.149

VII. CONCLUSION
Th.roughout: the Southwest; lthe approximaf:ely 1.4 million Mexican-
American sfudents represent 17 percent of the total enrollment. Thus,
Chicanos conétitute the ‘largest_: minority student group in this part of
the Ur-lit:ed States.l30 These students have been néglect:ed, both educa-
t:ionally151 and legally. The low educational levels of Mexican-Americans
imply that the school systems have failed to deal with thig. Bil_ingual,
b'icultural. group. Legally, the past failure of courts to réquire total

disestablishment of dual school systems, such as in Del Rio, Texas after

Salvatierra, has provided much support to the publicly-;-elected séhool
“boards in their attempt ‘t:o maintain the éegregat;on of Mexican?Americéns.
As a i‘esult,.Judge‘Seals'.landmark ruling in Cisneros is cause for
much optimism_ on the part of the Mexican—American population in the South-
west regardipg the educationai future of their children. In all respects,
f;he holdings in M and ‘its progeny ;pply to ﬁexican—Americans, as well

as to any otﬁe_r idgntifiablé minority group.

Cisneros is cohsistéﬁt 'with prior ju_diéial develdpment. Historically,
Congress and the courts have 'grante‘d Mexican?Ameriééné protection froin
unreasonable .disc’rim'ir;ation in ho_';xging,. employment, publi.c accommodations,
voting, the admin'ivst:ra.tion.of justic.e; and ih the .field‘ofl equai educa-
tional opportunity. This prot;ect"ion has resulted from.é recognition that

Mexican-Americans are an identifiaBle ethnic minyox.'it:y group, whether.

30




becauge of physical characteristics, language, predominant religion,

152

 distinct culture, or Spanish surname and are entitled to equal pro-

tection of the laws in the area of public school desegregation.
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70E.g., Voting rights: Mexican-American Federation v. Naff, 299 F. Supp.
587 (E.D. Wash. 1969), rev'd, 39 U.S.L.W. 3296 (U.S. Jan. 12, 1971)
(English literacy requirement upheld by the lower court); Castro v.
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931d. at 331-32.
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July 28, 1967) (unreported).

97347 v.s. 483 (1954).

98Romero v. Weakley, 131 F. Supp. 818, 820 (S.D. Cal.), rev'd, 226 F.2d
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9914. at 831.
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101313 F, supp. 61 (D. Colo. 1970). (This opinion deals only with the
issue of segregation in the school.)

1ozId. at 69.
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11814, at 275.
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(D.C. Cir. 1969).
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(S.D. Cal., filed Dec. 1, 1970).

133M. WEINBERG, DESEGREGATION RESEARCH: AN APPRAISAL 265-66 (2d. ed. 1970).
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13514. at 304.
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138, civil Rights Digest 16, 20 (1969).
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ETIINIC ISOLATION OF MEXICAN AMERICANS IN THE PUBLIC SCHOOLS OF THE
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141569 F. Supp. at 513.
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143500 GREBLER, MOORE, & GUZMAN 144, supra note 10.
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2, col. 7.
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14715‘.;4., Cisneros v. Corpus Christi Ind. School Dist., Civil Action No.
68-C-95 (S.D. Tex. June &, 1970); Keyes v. School Dist. Number Onc,
313 F. Supp. 61 (D. Colo. 1970); Romero v. Weakley, 131 F. Supp.
818 (S.h. Cal.), rev'd, 226 F.2d 399 (9th Cir. 1955). These three
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148)10us ton Chronicle, Oct. 1, 1970, § 1, at 13, col. 1-2. All figures and
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woere derived from this article. -

149poss v. Eckels, 434 F.2d 1140 (5th Cir. 1970) was appealed to the Supreme
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Houston Chronicle, Sept. 15, 1970, § 1, at 1, col. 1. A motion to
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|
150 yN1C TSOLATION 89.
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