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The history of Jiberty has largely been the history of obscrvance of

n
procedural safeguards.

EDO57495

Until recqntly, few procedural requirenonts were placed upen the school
when it decided to suspend or expel a student. Educaﬁion was considered a
privilege, not a right, and school expulsions were generally not revicwed
by the court.

Today education is cogsidercd a right that cannot be denied without
proper reason aud unless propar procedures are followed.2 Courts now require
that stud;nts be accorded minimum standards of fairness and due process of
law in disciplinary procecdures that wmay terminate in expulsion. Hinimpm‘ .
standards in cases of severe discipline of students are generally thought
to include (1) an adequate notice of the chééges against the student and

the nature of ti.e evideace to support those charges, (2) a hearing, and

%Y am indebted to Johu ¥. McLamb, Research Associate at the Institute
of Government, University of North Carolina at Chapel Nill for his assistance
in uvpdating the rescarch for this paper.
taded CiVes

1Felix Frankfurter in McRabb v.,U.85, 318 U.S. 332, 347 (1943).

25¢e e.g., Alexander v. Thompson, 313 F.Supp. 1389 (C.D. Cal. 1970), which
held that public education is a legal right protccted by the equal protection
and due process guarartees and that, at a miniwum, denial of public educztion
not Le arbitreryy Crows ve Gloncs, 432 F.2d 1259 (7the Cir. 1970) (Mhair-casc";
"state does not possess an absolute right to refuse opportunities such as education
in public schools...."); Conyers v. Glenn, 243 So.2d 204 (Fla. Dist. Ct. of App.
o 1971) (Suspended student entitled to due process).

EA 003 952




3

(3) an actien that is supported by the evidence.
To determine the procedural requirements on the school when it con-
templates a Jengthy suspension or expulsion, one begins with the state ;tatutes.
Pefore the school con expel a child, the siatutes may require a hearing (as
they do in Massachusclits, New York, and Pamsylvania) or some ot#cr procedural
obscrvance, such as New York's requirecment of notice, veprescntation hy lega)

counsel, and right to question wituesses against the pupil.

Once the requirements of the state statutes arec known, the next step if
to determine the additional requirements imposcd by the state and fedaral
constitutions. Since most state statutes say nothing about the procedure to
be followed hy a school administrator or school board before it expels a
student, wve are decaling almost exclusively with constitutional requiremepe¢s—-
primarily the Fourteenth Amendment to the United States Constitution, which
provides that no person shall be deprived of “"life, liberty, or property,

vithout due process of law." The third step, then, is to determine vhat

35ee Dixon v. Alabama State Bd. of Educ. 294 ¥.2d 150 (5th Cir. 1961),

cert. denied, 368 U.S. 930 (1961); Buttny v. Smiley, 281 F.S5upp. 280 (D. Colo.
1968); and GEWERAL ORDER €N JUDICIAL STANDARDS OF PROCEDURE AND SUBSTANCE IN
REVIEW OF STUDENT DISCIPLINE IN TAX SUPPORTED INSTITUTIONS OF HIGHER EDUCATIOXN,
45 F.R.D. 133, 147 (M.D. Ho. 1968). Both the cases and the GEXERAL ORDER con-
ccrned the procedural rights of univercity students. Most of the cases concerning
procedvre and requircments of due process have involved college students. Al-
though some aspects of theses cascs are not transferable to the public school
setting, many of them are. On the question of what procedures are absolutely
necessary before the student can he expelled, there is little basis to think
tlat the fundamental requirements of notice, hearing, and sufficient ecvidence
do not apply equally to public school expulsious. See Sullivan v. Houston
Independent Scheol District, 307 F.Supp. 1323, 1342-43 (S5.D. Tex. 1969), and
Vought v. Van Puren Public Schools, 306 F.Supp. 1388, 1393 (E.D. Mich. 1969),
which applicd the Dixon preccdural requirements directly to high school expulsion
cases. See also Vau Alstyne in STUDENT PROTEST AND THE LAW 207 (G. Holmes ed.
196%). Judge Cummings of the ¥astern District of Illinois, however, observed

” that "[Glreater flexibility may be permissible in regulations governing high
school students than college codes of conduct becausce of the differcnt character-
istics of the edvcational institutions, the differences in the range of activities
subject to discipline, and the age of students.” Whitfiecla v. Simpsou,r312 F.
Supp. 889, 898 (E.b. I11l. 1970) (dissenting opinion),§ The Seventh Cirﬁtﬁubscqueutli
statod, in dicta, “...we are of the view that the considerations suggested by Judge
Cunmings in Whitlicld...may pc¢rmit considerably undey latitude to hi%H schogls
{as opposed to colleges under Dixop] in fashiohing disciplinary proctdures.

Crews v. Clones, 432 F.2d 1259, 1%63 n.5 (7 C%:. 1970).




due proccos neons with respect to student suspensions and expulsions.

jlere one must cxawine the judicial opinions on the sulject.

Before examining these opinions, I should note that Jue process
requircmcats do not impose any particular mod:>) on the school disciplinary
proccdure. Duc ﬁroccss is a flexible ceoncept; whether it is afforded in a
particular case depends on the circumstances of that ease. "The touchstones
in this zrca are fairness and rcasonablencss."4

In cases of student discipline, the exactness and formality of the
procedurc are directly proportional to the seriousness of the sanction
that may be imposed. Thus, if the only penalty that may be given is a
spanking or a detﬁnticn after class, no formal procedure is re(juired.5 Only
in serious discipline cascs involving long-term suspensions and expulsions is
the school legally oblipated to provide the student with such guarantees as
a notice and a hcaring and to take only actions supported by the evidence.

An informal procedure, similar to those most schools now emplcy, is

legally permissible in cases of long suspensions and expulsions if the student

Ve
45cDue v. Florida A. and M. Univ., 233 F.Supp. 396, 403 (N.D. Fla. 1963);S.<
J9and  Hanmah v. Larche, 363 U.S. 420, 442 (1960).

Pee $ill v. Pennsylvania State University, 318 F.Supp. 608 (M.D. Pa. 1970)
in vhich the court held that "being placed on probation or being denied certain
schoel privileges docs not...risc to the level of the deprivation of a right
sccured by the Constitution requiring judicial relief." However, a New York
state court required at lcast an administrative, non-adversary hearing before
a school could take avay a student's athletic letter. O'Comnor v. Board of
Education, 65 Misc. 2d 40,316 N.Y.$.2d 799 (Sup. Ct. 1970).

6See Farrel v. Joel, 437 ¥.2d 160, 162-63 (2nd Cir. 1971) in which the court
found no right to a hearing where suspension was for only ten days and the
student adwitted she had violated a rule against sit-ins. But sece Black Students,,
S-eten, ex rel. Shocmaker v. Williams, 317 F.Supp. 1211 (M.D. Fla. 1970), where
a suspension for ten days is a suspension for a substanitial period of time
requiring a prior adversary hearing.

(@)
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is fully aware of his rights and veluntarily chooses the informal type of
proccdm‘c.7 The courts also have not applicd the morce claborate procedural
requircments when the disrissal is based on academic or scholastic failings.8
Thi~ ouly when the issue is misconduct and net academic failing, and vhen
the po!sible conscquence is a Jong—-tera suspenslon or expulsion, must the
scheol provide the student with the opportunity to have the more elaborate
9

and formal procedurc.

Specific Rules on Studeut Conduct

As a general rule, a school may expel a child for any conduct that
would disrupt the educational proccss or endanger the health or safety of

the pupils in the school system. From a legal standpoint, the expulsion

"The student also may be held to have waived his right to a hearing
if he refuses to follow school procedures. Sec Grayson v. Malone, 311 F.
Supp. 987 (D.Mass. 1970) and Hatter v. Los Angeles City Migh School District,
310 F.Supp. 1309 (C.D. Czl. 1970). A Learing also may be held to be waived
if the student brings suit after a tentative date for a hearing is proffered
by school authorities, instead of confirming the hearing date. Flalerty v.
Connors, 319 F.Supp. 1284, 1288 (D. Mass. 1970).

[ T L]

8See e.g., Barnard v. Inhabitants of Shelburne, 216 Mass. 19, 102 N.E.

1095 (1913). 1In cases involving college students, the courts have also re-
fused to apply Dixon and its progeny to scholastic failings. Sce, e.g., , |
Fiorino v. New England School of Law, (unreported 1st Cir. opinion en March 3,
1971} briefly summarized at 40 U.S. L.W. 307 (Jung 18, 1971), cert. den. 40
U.S. L.W. 3156 (Oct. 12, 1971., Connelly v. Univ."of Vermont, 244 F.Supp. 156
(D. Vt. 1965); Mustell v. Rose, 282 Ala. 358, 367, 211 So.2d 469, 498 (1968);

{ Militana v. University of Miami, 236 So.2d 162 (¥la. App. 1970), cert. dcn. 28

. L.Ed.2d 245 (1971).

Ll
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9There is perhaps some question whether a student is entitled te a hearing
vhen the persons who exercise thepower to suspcnd or expel the student observe
the misconduct personally. The school administrators claimed there was mo right
to a hearing in such a case in Black Students,—etcs ex rel. Shocmaker v. Williams,
317 F.Supp. 1211, 1215 (M.D. Fla. 1970). The district judge, in no uncertain terms,;
ruled against them. That the mattar is not so certain is demonstrated by Jeffers
V. Ynba City Unified Sch. Dist., 319 ¥.Supp. 368, 370 (¥.D. Cal. 1970), where sus— |
pended students were not deprived of due process when the school refused to give
them an adversary hearing prior to suspension because it was "obvious" from

looking at the students that they had violated a "long-hair" rule.

U Tl T Pt Wi e b iy pd
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need not be pursnant to a regulation adopted by the school board. 10 Hovever,
an expulsion or susPensien may be declared vncoastitutional if the studeat
could not reasouably have understood tnat his couduct was prohibited., 1In
sucu a situation, he would not have been given adequate notice of the impro-
pricty of his action before he committed it, and, consequently, a basic re-
quirement of «ue process would have been denied him.,

-A recent California case yiclds an example of a rule tiat was Foo vague
and herefore unenforccable. A student had been expelled for violating a rule

M, 11 In overturning the expulsion, the court

prohibiting "extreme hair styles
said that the regulation "totally lacks the specificity required of government

regulations which limit the exercise of counstitutional rights."12 Similarly,

a federal court in Wisconsin invalidated the expulsion of college students

— ]

10p1 chards v. Thurscteos, 424 F.2d 1281, 1282 (Ist Cir. 1970). ('[W]le would
not wish to sce school officials unable to talce appropriate action in forcing a
problem of discipline or distraction simply becanse fhere was no pre-~existing rule
on the books." Sec also, Pierce v. School Comnﬁutco'Of Nev Bedford, 322 F.Supp.
957, 961-62 (D. Mass. 1971); Hasson v. Boothby, 318 F.Supp. 1183, 1]88 (D. Mass.
1970) (Although in some cases a written rule might be required depending on the
following factors: (1) whether the student knew beforehand the wrongfulness of
his conduct and the clarity of the public policy involved; (2) the possible chill
on First Amendment rights inherent in the situation; and ’3) the scverily ot the
penalty imposecd,one ycar's probation for offense of being on school property with
alcohol on breath does not require prior published rule).

llMeyers v. Arcata Union High School Dist., 269 Cal. App.2d 549, 75 Cal. Rptr.
63 (1969). Compare with Burpee v, Burton, 45 Wis. 150 (1878), an old case in which
a student cxpulsion for "genersl bad conduct" was upheld. These two cases graphicalily
show the change in the law. Claims that the rules are too vague are common and not
always justified. See State v. Zwicker, 41 Wis. 24 497, 164 N.W.2d 512 -1969Y% 32
A.L.R.3d 53}, appeal dismissed 396 U.S. 26 (1969). Sce also Dunmar v. Ailes, 348
F.2d 51 (D.C. Cir. 1965); Pritchard v. Spring Branch Indevendent School Dist., 303
F.Supp. 570, 579 (S.D. Tex. 1970); and Frceman v. Flake, 320 F.Supp. 531 (D.Utah, 1970

12Meyers v. Arcata Union High School Dist, 269 Cal, App.2d 549, 75 Cal. Rptr. 68,
75 (1969). But sce, Parker v. Fry, 323 F.Supp. 728 (E.D. Ark. 1970), where a rule
prohibiting “extrcre hair styles” was held not to be unconstitutionally vagune
especially since the student who had shoulder-length hair in fact had adequate notice
of what was cxpected of him although the court finally held that the school rule was
invalid for other reasong. See alsc Giangrcco v. Center School Dist., 313 F.Supp.
776 (4.D. MJ, 1969). A siwmilar rule was held unconstitutionally vague in Crogcen v.
Fatsi, 309 F.Supp. 114 (D. Conn. 1970) cven though the student had received advance
warning that he was violating the rule. _(Continue Footnote 12 on unext page)

)




for "“risconduet™ becausce the phrase vas vague and too brond.13 A helpfnl
statement of what is requived in speecificifry is provided in a rccent Texas
casc. The court said "School rules probabiy do not need to be as nacxow as
criminal statutes but If school o{ficials contecuplate severe punishment they
mus:. ¢io 30 on the basis of a rule which is drawn so as to reasonably inform
the sindent what specific conduct is preseriled.  Basic notions of justice
and fair play require that no person shall be made to suffer for a bieach unless
standards of behavior have first becn announced, for who is to decide what
has been breached?"lé

When rFirst Asendment frecdoms are involved, cor :s are particularly

demanding in requiring specifiecity in a rule. For example, a regnlation

(continue n. 12)

A regulation requiring "modesty, appropriateness, and neatuess in clothing
and personal appearance’” and stating that a student is "not appropriately dressed
if he is a disturbing influence in class or school becanse of his mode of dress”
served as a sufficieut basis for the suspension of two long-haired students
wiere the two individuals involved were certainly avare of what was expected
of them and deliberately chose not to comply. Jackson v. Dorrier, 424 F.2d
213, 218 (6th Cir. 1970) cert.denied 400 U.S. 850 (1971). Sce also Cohley
v. Daimhauer, 312 F.Supp. 811 (E.D. Ark. 1970). lere, too, greater flexibility
will be allowed at the high school level. Crews v. Cloncs, 432.F.2d 1259
(7¢h Cir. 1970); see note 3 supra.

1350glin v. Kaeffman, 295 F.Supp. 978 (W.D. Wis. 1968), aff'd. 418 F.2d
163 (7th Cir. 1969). "Gross disobedience" and “"misconduct were not uncon-
stitutionally vague terms in Whitfield v. Simpson, 312 F.Supp. 889 (E.D. I1l.
1970). A less striet test of vagueness thop is applied in criminal cases was
applied in Sill v. Pennsylvania State University, 318 F.Supp 608 (M.D. Pa. 1970).
One court vefused to vacate on vaguenecss grounde the expulsion of a university
student for behavior not "compatible with good citizenship.' Stewart v. Reng,
321 ¥. Supp. 618 (B.D. Ark. 1970).

l4gy11ivan v. Houston Tndependen. School District, 307 F.Supp. 1328, 1344
(S-D- Te):. 196’9) . '
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requiring a stwdent to "conduct himself as a lady or a gentleman" is incufficicnt
basis for many restrictions on student conduct, especially conduct that may

f N - - .
erssion of First Amendument freecdonms. .

involve cxp
Thug it is important that the school board adopt written regulations

on student conduct aud that these regulations be stated with as much clarity

and detail as possitle. School rules also should be publicized so that they

reach all affected parties -- students, parents, and the community the schiool
serves. .
Fotice

Proper notice in procedural duc process places several requirements on
the schoel. First; the school must forcwarn the student of the type of
conduct that, iff cngaged in, will subject him to expulsion. This aspect of
notice was discussed in the preceding section.
Second, the school must present to the student accused of a violation
and his parents a yritten statement specifying the charges against him and
the nature of the evidence to support the charges on which the disciplinary
nrocecding is based.l5 Besides éeciting the factual allegations against the
student, the statement should refer to a specific rule or regulation that has been

violated and .tate when and where the hearing is to be held.10

15%n Dixon v. Alabama State Bd. of Educ., 294 F.2d 150, 158 (5th Cir. 1961),
the leading case in the area of procedural due process, the Fifth Circuit -Ct, Ceuri
of Appeals said: "The notice ghould contain a statement of the specific charges
and grounds vhich, if proven, would justify expulsion under the regulations of
the Board of Educ:'h €zei Accord, Sullivan v. Houston Independent Schoel Dist.,

307 F.Supp. 1328, 1343 (S.D. Tex. 1969) (written notice required) and Vought v.
Van Buren Public Schools, 306 F, Supp. 1388, 1393 (E.D. Mich. 1969).

of Ncw Bedford, 322 F, Supp. 957, 962 (b. tass. 1971),

161n Pierce v. School Comm. /2 reference in a statcment of charges that
denial of rcadmission was based on student's “constent disruptions and dis-
respectful manmer and behavior" and on fact that he was "insolent, defiant,
disrcepectinl, insubordinate, and persistent in his general misconduct over an
extendesd porfod of time" vas adequate notice thar his expulsion was keyed to his
entire school careex.

e
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Although prior notice of the hearing is an absoluie requisite for
duc process, the school discharges jts respousibility if it honestly attewpts
to reach the student and his parents by telephoning him and scouding a registercd
letter to Iris home. If the student cannet be reached becauvse he has changed
his address or is deliberatcly avoiding nozification, he cannot later complain
that he did not receive notice.

Third, the school should allow the accusad student some time to prepare
for the hcaring by scheduling it to take place several days after the student
has been notified of the charges against pim. Two days would probably be a
mininmum time betweer a notice and a hearing unless the studcent agrced to an
immediate hearing.l8 One court recently held tlat a high school student be

19

given a minimum of five days' notice bafore a hearing on his expulsion.

HWgee Wright v. Southern Texas Univ., 392 ¥.2d 728 (S5th Cir. 1968).

Byhitfield v. Simpson, 312 F.Supp. 889 (E.D. T11. 1970). But sec
a recent high school case, Hobson v. Bailey, 309 F.Supp. 1393 (4.D. Tenn. 1970),
permitting a school to advise a student for the first time of the charges
against him vhen he appcars before the discipline committee. This proceldure
clearly is unfair and runs counter to most of the courts that have discussed
the issue.

19ought v. Van Buren Public Schools, 306 Y.Supp. 1388, 1393 (2.D. Mich.
1969). Sec also Sullivan v. Houston Independent School District, 307 F.Supp.
}/ 1328, 1343 (S.D. Tex. 1969), where the court required in a high school czse

M * \‘uf
gouere f\-‘“ 1
H

imposing,that the student and his parente be given “ample time before the Learing
to examine the charge; preparc a dcfense and gather evidence and witnesses."™

On the other hand, the student may not postpone the hearing until after
a criminal procceding pending against him is completed. 1In Pierce v. School
Comm. of New Bedford, 322 F. Supp. 957, 962 (D. Mass. 1971), the student's
request for a continuance until court procecdings ended was denied by board
in light of fact court procceding might take years. Sce also Jones v.
Sncad, 431 ¥,2d 1115 (8th Cir. 1970).

Q)




Yourtii, the school must inform the student of his procedural rights
before a hearing, This rcquircment can be accomplished by sending him, at
the tine he is notifjed of the charges, a printed statement outlining the
procedurc., It is good practice for the school to include in its student
handbook a cowplete disciplinary and , rocedural code. Sending the student
a copy of the handbook should sé!iefy this aspect of notice.

Since some if not most students will prefer a iore irformal procedurc,
a form on vhich the student can waive the formal process ghould accompony
the Statement:of charges. 1If the student chooses the informal procedure,
thg school neéd not_ hold a formal hearing. Howcever, the student should be
given a rcasonable period of time to consider vhether he will waive the
heering, and his decision should be made only after consulting with his
parcents or guardians. |
Hearing

The most fundamental aspect of procedural due process is the right to
a fair hearing. Although the hearing need not adhere to'the technica} rules
of a court of law, it must be conducted in accordance with the basic principles

of due process of ]aw.20 Thesc principles were spelled out as follows in

Dixon v, Alabawa State Board of Educatioﬁ,zl the leading case in the area of
student cxpulsion:

The naturc of the hearing should vary depending vpon the
circumstances of the particular case....,{But] a hearing which
gives the,..administrative authorities of the college an op-
portunity to hear both sides in considerable dctail is best
suited to protect the rights of all involved....[T}he rudiments
of an adversary procecding méy be preserved without encroach-
ing upon the interests of the college...{Tjhe student should

205ee Jackson v. Dorrder, 424 ¥,2d4 213 (6th Cir. 1970) cert.den., 400 V.S,
850 (1971); Southern V.IB{;'of Trustees, 318 F.Supp. 355 (N.D. Tex. 1970); Davis v.
Ava frbos Pubo Schio, 313 F.Supp. 1237 (B.D. Mich. 1970)3 ard Purlwman v. Shasta
Joint Junior College, 9 Cal. App.3d 873,88 Cal, Rptr. 563 (1970), for recent court
decisions that did not require formal judicial-style hearings for discipline cascs
involving suspension or expulsion from school, .

21294 ¥.,2d 150, 158-59 (5th Cir. 1961).
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be given the names of the witnesses against hin and an oral

or written report on the facts to which each witness testifies.
He should also bec giver the opportunity to preseant...his own
defcuse against the charges and to produce cither oral testimony
or written affidavits of witnesses in his behalf.

Although the Pixon casc concerned the cxpulsion of a college student, the

procedural requirements enunciated by the court spply generally to sccondary

schools as well. Courts in Florida,zz Michigan,2§ and New‘York24 have recently

held that the opportunity of a student facing expulsion to prescnt his case
before an impartial tribumal is a minimum requirement of Jjudical fairness.
Basic decency recquires no less.

Right to Counsel

Although some schools have permitted students to have legal counsel at®
school disciplinary proceedings, most have not. This section raises two
questions: First, does procedural due process require the school to permit
the student to have legal counsel ir a school diéciplinary ?roceeding that
might lead to serious sanctions? And second, should the school permit legal

counsel when the student thinks only a lawyer can protect his interests?

’ \
223315k Students ex rel. Shoemaker v. Williams, 317 F.Supp. 1211 (4.D.
Fla. 1970); Conyers v. Glenn, 243 So0.2d 204 (Fla. Dist. Ct. of App. 1971).

23Godsey v. Roseville Public Schools, _ F.Supp. __ «E.D. Mich. 1970);

Vought v. Van Burcn Public Schools, 306 F.Supp. 1388, 1393 (E.D. Mich. 1969).

24Madera v. Board of Education, 267 F.Supp. 356 (S.D.N.Y. 1967), rev'd
on other grounds, 386 ¥.2d 778 (2nd Cir. 1967), cert. denied, 390 U.S. 1028
(1968). :
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The cascs are divided as to whether legal counsel is a requirement of

25 It is probably safe to say, however, that most

procedural duc process.
courts today would not find that the student has an absclute constitutional

right to legal counsel im a hearing that might result in expulsion. This con-
clusion assumes, however, that the hearing maintains a conference-like atmosphere
with emphasis on finding the facts and noton prosecuting the student. It

further assumes that the student is permitted to bring his parents (or other
adult reprcsentatives if his parents are unable to properly advise and

assist him) and that the school does not use a lavyer to present its case.
Several cases have indicated that if the school uses-a lawyer, the student

must be permitted to have one also.26 Otherwvise, the proceeding would be

unfairly stacked against the stuvdent, and a demial of due process.

-
2’)The case most often cited to support the conclusion that procedural due
process does rot require that a secondary student be allowed legal counsel in
an expulsion proceeding is Madera v. Board of Educ., 267 F.Supp. 356,rev'd, 386
F.2d 778 (2d Cir. 1967), cert. denied, 390 U.S. 1028 (1968). To 1ntcrp1et Madora
as holding that legel counsel is not required in-an expulsion procceding is an
error. Madcera involved a guidance conference rather than an expulsion procecding
and regardless of its outcome the school had no authority to expel. For cases
denying a student's request for legal counsel, see Cosme v. Board of Educ., 50
Misc.2d 344, 270 N.Y.S.2d 231 (Sup. Ct. 1966), aff'd mem., 281 N.Y.S.2d 970
(1967), and cases cited at note 78 infra. See generally Davis v. Ann Arbor
Pub. Schools, 313 F.Supp. 1217 (E.D. Mich. 1970).

Put see Goldwyn v. Allen, 54 Misc.2d 94, 281 N.Y.S.2d 899 (Sup. Ct. 1967),
in vhich the court ordered the school to permit the student to have legal counsel
in a secondary school expulsion hearing as a requirement of duc process. See
Comment, Due Process Does Not Reguire that a Student be Afforded the Right to
Counsel at Public School Suspension Hearing, 22 RUTGERS L. REV. 342 (1968).

2650e French v. Bashful, 303 F.Supp. 1333 (E.D. La. 1969); and Wasson V.
Trowbridge, 382 F.2d 807, 812 (24 Cir. 1967).
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Most of thc litigation on student expulsions has come from the colleges.
In most of these casts thc colleges have peviitted students to have legal
counselzz7 thus the question of the right to counsel hes not usually been
an issue. The trend in college rnles governing disciplinary procedures is to
permit students in expulsion cases to have legal counsel. Neverthelcss, when
the right to counsel has been denied by the college and the point litigated,
most courts have ruled agaiast a legal right to counsel.28 flovever, as college
diséiplinary hearings become increasingly formal, courts likely will require
colleges to permit legal counsel when the student requesés it as a réquirement
of due process.

As the due process concept is expanded, the courts likely will impose

the same requirement on the publiec schools. The argument can be made that if

. the right to be represented by legal counsel is an emerging‘requiremcnt of

procedural due process at the college level, the nced for an attorney is even
greater at the secondary school level. 1In support of this argument, it can

be noted that a public secondary educatiion is more essential than a college

278; y €.8., Buttay v. Suiley, 281 F.Supp. 280 (D. Colo. 196%); '*“Jaﬁones
v. State Bd. of Educ., 279 F.Supp. 190 Laff'd, 407 F.2d 834 (6th Cir. 1969),
cert. dismissed, 397 ¥U.S. 31 (1970), rehearing denied 397 v.S. 1018) Tn re
Carter, 262 N.C. 260, 137 S.E.2d 150 (1S64)..

28833, e.§., Wasson v. Trowbridge, 382 F.2d 807 (24 Cir. 1967); Barker
v. Hardway, 283 F.Supp. 228 (8.D. W.Va. 1968), aff'd per curiam, 299 F.2d 683
(4th Cir. 1968), cert. denied, 394 U.S. 905 (1969); Wuct v. Brooklyn College,
68 Civ. 691 (E.D.N.Y. July 30, 1968); Perlman v. Shasta Joint Junior College,
9 Cal. App. 3d 873, 88 Cal. Rptr 563 (1970); and GENERAL ORDER ON JUDICIAL
STANDARDS 45 F.R.D. 133, 147 (M.D. Mo. 1968). Other cases, hovever, have
required legal counsel. Sce, e.g., Esteban v. Central Missouri State
College, 415 F.2d 1077 (8th Cir. 1969), holding that a lawyer could advise a
student but could not cross-examine or conduct defense; and French v. Bashful,
303 F.Sapp. 1333 (F.D. La. 1969), permitting a lawyer vhen a college uses a
senior law student to prosecute.

29Prnfc~(nv Chavles f1an Wright thinks that there probably is a right to
legal counsel in college disciplinary hearings at the present tiwme. Sece
Wright,K The Constitution on the Campus, 22 Vand. L. Rev. 1027, 1076 (1969).
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education, that cxpulsion from public scconda}y school is more drastic than
expulsion fron college since elucational opportunities arc more seriously
affected, and that the relative immaturity and unsophistication of the
secondary school student make him less capable than a college student of
presenting his owm defense in a disciplinary hcarjng.30
The primary reason that schools .object to grantiug a student's request
to have legal counscl is the fcar that his attorney will change the nature
of the hearing. School authorities fear that the hearing will become less
1ike a conference and more like a jvdicial procecding, a change they want
to avoid.
The presence of counsel also increases the time, cost, and work load
of the disciplinary proceeding. If the student has legal counsel, the school
authorities will think it necessary to bring in the school board attorney, to
whom they probably will turn ovcr much of the basic handling of the school's
casc. This dcvelopment further adds to the judicial nature of the case. The
school also m2y feel that it must obtain a disintcrested lawyer or jurisc to
act as the presiding officer. The recull is 2 more expensive and leager pro=-
cerding. Furthermore, if the student is permitted to have coungel, the next
step is to provide indigent students with counscl, ir the in.erest of fairmess
1f not as a legal requirement. This additional step posus problems of cost,
of finding lawyers trained to handle juvenile problems, and of. deal%pg vith

people who are trained in adversary proceedings nund often fail to recognize

the rehabilitative aspzcts of the guidaice cenference.

30g0c Abbott, Due Process and fecondary School Dismissals 20 CASE W. RES.
L. REV. 378, 397 (1959). ‘

Ngee 42 N.Y.U.L. REV. 9F1 (1967). Sec.also Isaacs, The Role of the
Lavyer in Reprecenting Mivors in the New Yamily Court, 12 BUFYALO L. RLV. 501
(1963).

an
49
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These legitimate conceins of school authorities must be considercd in
conjunction with the student's necd to have his interests protected by an
adult at the expulsion hearing. In most cases, the student's parents or
some other nonlawyer adult of his choosing, such as a soecial worker, guidance
coursclor, or minister, would probably satisfy the nced to sec that a fair
tearing is conducted. However, if the student thinks that only legal counsel
can properly represent him in an expulsion proceeding, J strongly recommend that
the school permit him to be so represented. A refusal may appear to many
as an admission by the school that its case is weak. By refusing a studeat's
request for an at;oruey in an e¢xpulsion case, the school often stands to
lose far more in the cyes of the community than it gains.

Inspection of Evidonce

I know of no high school expulsion case in which the right to inspect
"”Eﬂé‘évidenc? against the student was in issue. As discussed earlier under
the topic of notiece, the student must be‘informed of the nature of the
evidenee against him. But as a concomitant to this fundamental requirement
of due process, it seems only fair to permit the student to inspect before
the hearing any affidavits or exhibits that the school plans to introduce
at the hearing. The inspection privilege should extend not only to the
evidence to be used against the student at the hearing, but 8lso to the list
of witnesses énd copies of their statements.32 The school's primary interest
at the hearing is to determinc the facts and to minimize the possibility of

making a mistake about the student. Full inspection by the student of the

321n two college cases in which the question of inspection was raised, both

courts permitted it. The courts applied the traditional comncepts of discovery

in the practice of law and found discovery vorkable. See Esteban v. Central Misc-

Staio Collowe, 277 F.Supp. 649 (1969), and Buttny v. Smiley, 281 F.Supp. 280 (0.
. .Colo. 1968),* But see Jones .. Sncad, 431 ¥.2d 1115 (8th Cir. 1970) in whieh the

Eighth Ciri"refused to decide whether a junior college president improperly reli

upon "secret" information in recaching a decision to suspend students until the di

court made specific findings .of fact and until it saw the suspeusion hearing

transerint. 4 ' -
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documents concerning his charged misconduct prowotes these aims. Scliools may,

however, be obligaled to protect faculty evaluations of other students) per -

formances and behavior from inspection. Such records arc usually considcred
1.33

confidentia

- Trier of Fact

A fair hecaring piesupposes that the accused student will have an opportunity

34 The question is,

to present his case before an impartial trier of fact.
What constitutes an impartial trier of fact? Clearly, the Sixth Awendment's
requirenent of a trial by an impartial jury, which is construed to mean a Jury
of onec's peers, is not required in stuuent disciplinary cases. The Sixth

Amendment applies only to criminal prosecutions. ace a disciplinary hearing

is a civil proceeding, revieizable in & court of law, the constitutional re-

quirement of a Jury trial has no application.

Nor need there be a hcaring board or tribumal, though I strongly recommend

that the school consider using a hearing panel for expulsion and suspension
cases. Usually in these cases the principal has been the trier of fact, though
most states reqguire the snperintendent or school board to approve expulsions

and long-term :uspensions. Generally the principal will have prior knowledge
and contact, if not direct involvement, with the case. Not infrequently he will
be the primary school official present when the infraction of school rules
occurs, and ‘it will be his testimony that determines whether the student is

suspeuded or expelled.

531n Wasson v. Trowbridge, 382 ¥.2d 807 (2d Cir. 1967), the court excluded
faculty evaluations of students from records that could be inspected.

348ullivan v. Houston School Dist., 307 F.Supp. 1328, 1343 (8.D. Ind. 1969);
Leonard v. School Comm. of Attleboro, 349 Mass. 704, 212 N.E.2d 463 (1965). In
Perlnomn v, Shasta Joiut Junior College, 9 Cal. Apb. 3d 873, 88 Cel. Rpti. 563
(1970), a California court held that a showing of bias and precjudice on the
part of the adminisirative body denicd the student a fair hearing and thus
violated due process of law.

: 13
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Althcugh I seriously question the soundness of the principal's being
the trier c¢f fact in any suspension or cxpulsion case in his school and strongly
objecct to his assuming this role in cxpulsion cascs in which he has had direct
involvement, the commingling of the decisional and prosecutorial functions
usually docs not make the hearing iuvalid. Unless it can be chown that the
principal’s involvcwent has prejudiced him so that he cannot impartially and
faivly consider the cvidence, courts are unlikely to overturn the expulsion.35
However, the student should be entitled to have a diffcrent trier of fact,
or member of a panel, if he can show that the trier has bias, malice, or
personai interest in the outcome of the case. The opportunity to prove bias
satisfies the constitutional requircment for an impartial trier of fact.36

Cases will arise in wvhich the principal is so closely connected with the
student hearing that he shodld rot, in my opinion, serve on the tribunal. A
student expulsion case on the college level is an example of such a case;
Students at Oshkosh State University faced expulsion oa charges of breaking
into the president's office, threatening him, and holding him prisoner. Uﬁdcr

the university's rules, thc president considers appeals from student discipline

cases and makc¢. recommendations to the board of regents. In this case, however,

35Two recent cases have found that prior involvement by the principal m a
discipline case made it improper for him to be the hearing officer. Sce Beahm v.
Grile, ___ F.Supp. __ _ (N.D. Ind. 1971) and Matter of Jean Dishaw, 10 Ed. Dept.
Rep. ____ N.Y. Comm'r. Decision No. 8176.

In several college discipline cases that have considered the matter of com-

bining deccisionsl and prosecutorial functions in an expulsion procedure, courts have
b

permitted the functions to be combined. They have reasoned that it is difficult
and burdensome, and sometimes impossible, to obtain a panel whose members have had
no previous contact with the case. See, e.g., Jones v, State Bd. of Educ., 407
¥.2d 834 (6th Cir. 1969), cert. dismissed, 397 U.S. 31 (1970), rehearing denied
397 U.S. 1018 (1970); Wasson v. Trovbridge, 382 ¥.2d 807, 813 (2d Cir. 1967);
Wright v. Texas Southern Univ., 277 F.Supp. 110 (S.D. Texas 1967).

30uhere the studeat himself advances evidence at a hearing which way prejudico
the school board against him (such as showing that he once distributed literature

labeling a member a "fascist pig'"), the board should not bz disqualified. Piecrce V-

School Comm. of New Bedf{ord, .322 F.Supp. 957, 962 (D. Mass. 1971).

- -
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the regents wisely excused the president from‘participation in the hearing
and obtained the scrvices of a former state supreme court justice to conduct
the hearings and make rccommeudatious.37 This procednre represents a fair and
eagy way to eliminatc conflicts of interest. HEven if the presideat in this
situation could have been fair in his judgment, the school avoided the likely
accusation that it had not provided an impartial tribunal.

The same considerations apply to public school expulsions., Althongh not
required by law, the best procedurc in expulsion cases in which the principal
has been a direct participant in the -actions that are the basis for the
expulsion is to have a member of the school's faculty or, preferably, a panel
consisting of a geacher, parent, and student to serve as %rier of fact.

Witnesses~-Cross~Examination, Confrontation, and Compulsory Production

In criminal prosecutions and in most administrative proceedings, the
defendant may confront and cross-examine witnesses testifying against him,
call his own witnesses, and compel witnesses to attend the trial or hearing.
In a student disciplinary hearing, tbe student certainly way call his own
witnesses. The procedure would be a charade if the student did not have
this right.38 However, there is considerable question over the student's
rights to confront and cross-examine witnesses and to compel his own witnesses
to attend thie hearing.

Compelling the attendance of witnesses may be beyond the power of the

3
school, though some states grant general subpoena power to school boards. ?

3Marzette v. McPhee, 294 F.Supp. 562 (W.D. Wis. 1968).

381n Mgrrison v. City of Lawrence, 186 Mass, 456, 460, 72 N.E. 91, 92
(1904), the court noted: “The hearing afforded may be of no value if relevant
evidence, when offered, is refused admission, or those wvho otherwise would
teatify in bahalf of the excluded pupil are prevented by action of the [schocl])."

395ee N.C. GEN. STAT. § 115-32, yhich grants subpoena power to school boards
for "all matters vhich way lawfully come within the powers of the board.... Compar

N. Y EDUCATION LAW § 2215(12) (McKinncy 1953), granting district SUPCTiUtCUdCHtS
s Faw Altainine testimony in a case or proceeding heard by the Cowm-
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Legally, schools are not required to subp-ena witnesses for students in cx~

40 Howevel, if the school has subpoena powvers, any witnesscs

pulsion cases.
whose testimony secms necessary to a proper investigation of the matter, in-
cluding thosc requested by the student, should be compellzd to attend.
Considerable controversy afteuds the quest.on whether confrontation and
cross~cxamination are rights that must be extended to the student. In the scveral
high school expulsion cases that have commented on the student's right to cross-
examine witnesses, courts have said that the school need not grant this right.
Courts ruling on this gucstion in college expulsion cascs also have found the
right not to be a requirement of due process. However, many colleges and some
public schools do permit confrontation and cross—examination in student dis-
ciplinary cascs. 1In the classic Dixon case, the United States Court of Appeals
for the Fifth Circuit held that a full-dress judicial hearing with the right
to cross—-examine witnesses is not rcquired because (1) it was impractical to
carry out, and (2) the attending publicity and disturbance of university

42

activities may be deirimental to the ‘educational atmosphere. This is the
position most genecally taken by the courts in cases in which the issue has

been raised.

4OSee Abbott, Due Process and Secondary School Dismissals, 20 CASE W. RES. L.
REV. 378, 395 (1969), in vhich he argucs for the student's right to compel the
attendance of witnesses.

41See, c.g., HNobson v. Bailey, 309 F.Supp. 1393 (W.D. Tenn. 1970); Davis v.
Ann Arbor Pub. Schools, 313 F.Supp. 1217 (E.D. Mich. 1970); Whitfield v. Simpson,
312 Y¥.Supp. 889 (E.D. 111. 1970); and "IT," an infant, by her guardian v. Board
of Education of Franklin Township, Dccision of N.J. Comm'r. of Educ., December 1,
1970. But sec R. Ackerly, THE REASORABLE EXERCISE OF AUTHORITY 15 (1969), who says
that the accused must be allowed to cross-examine witnesscs, and Tibbs v. Bd.
of ¥duc. of Franklin Towmship, 114 N.J. Super. 287, 276 A2:165 (1971), vherc
court set aside expulsion for failure to producc accusing witnesscs for testimony
and cross-examination even though principal said student witnesses were afraid
to testify becatse of fear of reprisal.

42Dixon v. Alabama State Dd. of Eduz., 294 F.2d 150, 159 (5th Cir. 1961).
Accord, Wong v. Hayakawa, No. 50983 (N.D. Cal. 1969); State ex rel. Sherman v.
Hyman, 180 Tenn. 99, 109, 171 §$.W.2d 822, 826 (1.942).

A
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Speaking of these cases and the university setting, Professe: Wright
suggests that the recasons given for limiting or denying confrontation and
cros3--examination are not "wholly persuasive."43 I believe they are equally
unpersuvasive in a sccondary school expulsion procceeding. Since there is no
right to a public hearing in a student disciplinary proceeding, there is little
reason to think the hearing will create undue publicity and disturbance. The

argument that cross~examination is impractical to carry out perhaps has more

substance, particularly, if the examinatior is not conducted by legal counsel

or someone trained in the technique.

The cecurts in Pixon and in other cases have contended further that cross-
examination will malke the hearing unnecessarily legalistic, moving it toward
the full-drese judicinl proceeding schools wish to avoid. The schools have
good reasons for wanling to minimize the adversary aspects of the hearing
and to keep it froa betoming any more like a eriminal prosccution than necessary.

it F)
Ideally, the hcaring should be a conference, the major objective being to find
ways to help the student correct his conduc* so'that he can fully participate
in the school progran. Cross-cxamination may make retaininz the rehabilitative
aspects of the hearing more difficult. Moreover, wmany student and teacher
witnesses will find the procedure upsetting.

. Nevertheless, expulsién will in many cases hinge on the credibility of
the testimony, making cross-examination cssential to a fair hearing. Due
process will then require questioning of witnesses. Beyond the strietly legal
question, the school's interest in obtaining the most accurate account of
the student's conduct before it takes action will be enmhanced by giving both

the student and the school the right‘he eross—examine any witness testifying

at the hearing.

- P T

43Wri5ht, The Constitution cn the Campus, 22 Vanu. L. Rev. 1027, 1076 (1969).
See also Puss, Proccdural Due Process for School Discipline: Probing the Con-
stitutional Outline, 119 U. Penn. I,. Rev. 545, 593 (1971).
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Professor Clark Byse of the llarvard Law School suggests an alternative
to complete rejection or full granting of confrontation and cross—examination
in student disciplinary hearings. e proposes that confrontation and cross-
examination be required not routinely but onl, when they are “the conditions
of enlightencd action."&é Thus if the expulsion procceding hinges on the
credibility of testimon§ received, confrentation zgrd cross—examination would
be "conditions of enlightencd action.” When so justified, both should be

required as a matter of good school policy and as a conuition of due process.

Self~Incrimination

Schoel disciplinary proceedings, at both the high school and the university
levels, have generally been viewed as admin{;trakive proceedings that are not
sufficiently crimiral in nature to require the Fiftl Amenament's protection
against self-incrimination. This view distinguishes séhool disciplinary pro-
ceedings from juvenile court proceedings, in vwhich the United States Supreme

Court has held the protection against self-incrimination to be a require-

!0’
ment of due process. '

The question of self~incrimination usually ariscs when a student's con~
duct may result in his being charged with both a school offense and the vio-
lation of a criminal law. 1In situations In which both criminal and disciplinary
proceedings are pending, students have contended that they cannot be compelled
to testify in the disciplinary hearing becausec the testimony, or leads from
it, way be used to incriminate them at the later criminal proceeding. This

objcction, based on the Fifth Amerdment's protection against self-incrimination,

44Byse, The University and Due Process: A Somewhat Differvent Vicw, 54 AAUP
BULL. 143, 145 (1968).

_%5n re Gaulr, 387 ©U.S. 1, 47 (1967). °

an
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has been raised unsuccesslully in scvetal college cases. In Furutani v.

46

Evigleben, ™ students sought to enjoin cxpulsion hearings until aftex
criminal actions arising out of the same activities had been completed.
They argied that they would be forced to incriminate themselves to avoid
egpulsion and that thoir testimony would tlien be offcered against them in
the subsequont ceriminal procecedings. In denying their request, the court

held that the students could object at the criminal trial to incriminating

statements made at the expulsion hearings and that no Fifth Amendment right

had been jeopardized. The court based its ruling on CGarrity v. New Jersey,

& case in which conpulsory testimony at a state investigation was held in-
adnissible in a subsequent criminal prosecution arising from the investigation.
48

The Furutani decision represents the consensus of courts teday.

(However, courts in at %cast two cases, one a high school case involving ex-

. pulsion for cheating, have suggested that the privilege against self-incrimi-

nation would be available at a hearing on expulsion.ag) Protection against

self-incrimination clearly is not a basis for postponing expulsion hearings

46297 F.Supp. 1163 (N.D. Cal. 1909). Sece also, Johnson v. Bd. of Educ. of
City of N.Y., 62 Misc.2d 929, 310 N.Y.8.2d 429 (Sup. Ct. 1970) (fact that students
could not testify on ground that doing so would foxfeit privilege against self-
incrimination with respect to criminal proceedings arising from the same incident
did not supp~.t conteation that they could not get a fair hcaring where others
could testify and students could obtain counsel and cross—examine witnesses). And
also, In re Manigaultc, 63 Misc.2d 765, 313 N.Y.S.2d 322 (Sup. Ct. 1970} (board
not prohibited from conducting disciplinary hearing vhile student was under
criminal charges based on same conduct even though studemt might have to testify
to defend h-Jsle)

47485 1.5, 493 (1967).

BScc Madera v, Board of Edue., 386 F.2d 778, 780 (2d Cir. 1967), cert. denicd.
390 U.S. 1028 (1968). F¥or cases at the college lcvcl sce Goldberg v. Regents of
Univ. of Cal., 248 Cal. Arp.2d 8A7, 57 Ca.. Rpir. 463 (1967); and GENERAL OLDER
ON MIDICIAI, STANDARDS., 45 F.R.). 333, 147 (@b, Mo, 2968).

49Go].dwyn v. Allen, 54 Misc.2d 94, 99, 281 N.Y.S.2d 899, 906 (Sup. Ct, 1967) ar

State ex rel. Sherman v. Hymen, 18C Tenn. 99, 109, 171 S.W.2d 822, 826 (1942).

o1




until cerdminal trials are completed.so It is also clear that a Miranda-
type of warning is not applicable to a school investigation of alleged

1 . :
miscouduct.5 ‘ '

Sufficiency of Evidence

Disciplinary action may not be taken if it is 1ot supported by sub-

stantial evidence. This is one of three minimal due process reQuirements,

o2

T A i P e

along with notice and a hearing in cases of severe discipline.

s

An exarple of insufficient evidence is illustrated by a case in which

L}

the schoo’. had accused a student of cheating by deliberately folding a sheet )

AV ot R

of information 3Into her blotter for use in a closed-book history exam. The

student denied that she intended to cheat, saying that the alleged cridb sheet

was study notes accidentally folded into her.blotter. The court, in granting

mandamus, directed the school to issue her diploma on the basis that the
evidence was insufficient to prove cheating. Thus a school cannot expel a

student without cnough evidence to prove the charge it makes against him. To

bR 2 U U 3 3 RS L M1 e, A

do so would be arbitrary and capricious and therefore unlawfu1.53
30g5ce Grossner v. Trustees of Columbia Univ., 287 T.Supp. 535 (S5.D.N.Y. t
1968). See also Kalaidjian, Problens of Dual Jurisdiction of Campus and Community, é
in STUDENT PROTEST AND THE LAW 136-39 (G. Holmes ed. 1969). i
SlA Miranda-type warning is a reminder to suépects of crime thati they may re- §

fuse to make self-incriminating answers to questions and may have the assistance of |
a lawyer in aunswering questions. See Buttuny v. Smiley, 281 F.Supp. 280, 287 (D. =~ §
Colo. 1968) and Soldwyn v. Allen, 54 Misc.2d 94, 281 N.Y.S.2d 889 (Sup. Ct. 1967), i
both of which rcjyected the applicability of Miranda to expulsions in secondary
and higher education. ’ j

52 . .
' $i1l1 v. Pennsylvania State Univ., 318 F.Supp. 608 (11.D. Pa. 1970); Ryan v,

Bd. of Educ., 124 Kan. 89, 257 P. 945 (1927).

"o

-

Most states have an administrative proccdurc act that sets out the require-
ments for judicial review of final adminjstrative decisions. If the decision—-—
in our case, & school expulsion--is unsupported by compctent, material, and sub-
stantial evidence, the decision will be reversed. In a Florida casc, an expulsion
Vs vecrted wikre the-Doard gave as its reason for expulsion no more than thot
the student was "guilty of_the misconduct_as’'charged." _Jhis provided an in-
. sufficient basis for revicw and consequently violated due process and the state
® Administrative Procedure Act. Veasey v, Bd. of Public Imstruction, 247 Sc.2d 80

(Fla. Dist. Ct. of App. 1971). 3
an . .. i
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Mass Hearings

On the college level, school autliorities have sometimes fouud it desirable
or necessary to conduct expulsion lhearings  which charges were considercd
simultancously against large numbers of students. The same may be true -in high

schools when mass violations of schoos rules occur. This procedure was recently

upheld when the University of Colorado tried sixty-five students who had locked i
5 ]
arms to deny access to university buidlings. The students admitted acting

#s & group, and the court held that they could be tried as a group. One writer

made the follswing observation on the constitutionality of this procedure:

There certainly is no legal impropriety in lholding a joint
trial, and I don't believe that even with the assistance of
ccunsel the student could constitutionally insist upon a se-
parate trial, despite the possibility that a kind of pre-
judice nay occur because of testimony in one part of the trial
that relates to another student.>?

Double Jeopardy

Students have argued that the Vifth Antndment's prohibition against
double jecopardy prohibits the application of both criminal and administrative
sanctions agaiunst the same individual for the same offeuse. This claim has

no legal basis. As Professor Wright notes, "...claims of 'double jeopardy'

are not uncomnon, but are utterly without merit."56

Nor is there basgis for a double-~jeopardy claim agaihst punishing a student

twice for the same offense. 1Tun a receat Ohio case, a student was suspended by

the principal for ten days.. Vhen the boy returned to class fdllowing the ten— .

-

day suspension, he was expelled by the superintendent for the remainder of the

iButtny v. Smiley, 281 T.Supp. 280 (D.Colo. 1968).
5JVan Alstyne, op. cit. supra note 3, at 206.

SGWright, op. cit. supra note 43, at it73. See also GENERAI. ORDER O
JUU].C.L}.&L S.I.}‘)’i.jh.'.}.(i)‘s, 115 F.R.]). ]33 1"17"‘43 (“.’«D. Mo. 1968).

D)
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semester. The Ohio Appollate Court found no question of double jeopardy

involved in the casc, observing that suspension and expulsion are separate

punishments: suspension 15 an imrediate response by the principal to the

nisconduct, vherecas expulsioan is a sanction reserved to the superintendent
57

after he vovievs the offensec.

Pullic Henrinﬁ

I know of only oune secondary school case that has ruleus on the question
of a student's right to a public hearing. The couft held that a student had
no right to an open hearing whcre state law authorized the school committee
to go into exccutive session whenever matters to be discussed, if made public,
night adversely affect any person's reputation.

At the college level, however, the question of the student's right to
a public hearing has becn litigated several times. Courts uniformly have held
that a hearing in open court is not required for compliance with procedural
due process;sg Thus fairness does not rcquire that the disciplinary procceding
be open to the public.

Transcript of Hearing

In sevecral college cases, couris have considered whether the school must
provide a transcript of the hearing when the student requests one. Although
the cases are divided, it is clear that if an appeal is to be téken, a transcript
nust be avaiiable unless the appuexl is to be de novo, with all evidence presented

again. The casiest way to handle this problem is to tape-record the proccuding.

57

State ex rel. Flcetwood v. Bd. of Educ., 20 Ohio App.2d 154, 252 N.x.2d 318
(1969). ‘

SBPierco v. Scheol Coum., 322 F.Supp. 957, 961 (. Mass. 1971).

395ee Moore v. Student Affairs Comnittee of Troy State Univ., 284 F.Supp. 725,
731 (4.D. Ala. 1968); Zanders v. Louisiana Statc Bd. of ¥duc., 281 ¥.Supp. 747, 768
(W.D. La. 1968); GENERAL ORDER ON JUDICTAL SYANDARDS, 45 F.R.p. 133, 147 (W.D. Mo.

1968).Sce also Wright, op. cit. supra note %3, at 1079-80.
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If an appcal is taken, the tape can be reduced to writing.
Apreal

Most stute statutes cither require the school board to expel the student
or permit him to have his cxbulsion revicwved by the school board,61 but he
has no constitutional right to appeal to the school board. Most statces also
have an administrative procedure act that permits a judicial appeal from a
final administrative decision. If the complainant thinks that he has been
denicd a statutory or constitutional rigbt or that the administration or
school board has acted arbitrarily or capriciously, he-may appeal te a state
court.62 Most challenges to student discipline actions, however, have arisen
in the federal courts under section 1983 of the Civil Rights Act of 1871.

Immediate Suspension

One last point merits discussion. - Occasionally a school administrator
may contemplate suspending a student summarily pending a later hearing to
consider imposing a long—tefm suspension or permanent expulsion from the
school. Immediatic suspernsion is sfldom warranted, but it can be justified in
those rare instancas vhen it offers an effective means ¢f both communicating
to the student that his conduct was unacceptable and getting his parents
imnediately involved by way of 2 conference to recdgnize and accept a greater
responsibility in helping the student meet school standards for acccptable
conduct. The only other justifiable use of an immediate suspension is when
the student's continued presence on the school grounds would endanger his

safety or well-being, the safety or well-being of other members of the school

601n Pierce v. School Comm., 322 F.Supp. 957, 971 (D.Mass. 1971) the district
court held that the student's constitutional rights had not been violated by 1c-
fusine to 2llow him to make either a stenographic or mechanical recording of the

hooying,

61

Sce, e.g., N.C. Gen. Stat. § 115-34 (1955).

62800, e.g., N.C. Gen. Stot. § 143-307 (3.953).

.
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community, or the proper functioning of the school. 1In any situation, tle

63
suspension should be as short as possible.

An immediate suspension is limited to a short perjod of time. If it

were not so limited, a school could use the suspension power to cffect an

expulsion wvithout giving the student a hearing and complying with other

requircments of due process. 1In the cases involving immediate suspensions of
high school students in which the actions werc challenged for dental of pro-
cédural duc process, courts have upheld ten-day snspensions thuat were imposed
without speccification of the charges or a hearing on the m15conduct.64

In a college, case in vhich stidents challenged the couséitutionality of
a suspension pending a hearing on cxpulsion, the court declared a thirteen-
day suspension without a hearing to be toc long a delay and therefore a denial

65

of due process. This case involved immediate suspensions o students for

thg violent disruption of the Madison campus of the University of Wisconsin.
The univergity submitied rumerous affidavits to show that the continued presence
of the suspcnded students on the campus would endanger both pergons and property.
The court accepted this testimonv, but held that there was no showing that it

would have been impossible or unreasorably difficult for the regents, or an

agent designatcd hy them, Lo provide é preliminary hearing before the interim

suspension order.

3
6~§onyers v. Glenn, 243 So.2d 204 (Fla. Dist. Ct. of App. 1971).
6&Baker v. Dowvney City Bd. of Educ., 397 F.Supp. 517, 522 (C.D. Cal. 1969),
Banks V% PBosrd of Pub. JInst. of Dade Co., 314 F.Supp. 285 (S.D. Fla. 1970)
i vacated 28 LE.2d 526 (1971), and_Hernandez v._School Dist., 3]5 F.Supn. 239
\....(D. Colo. 1970) (Farrel v. Joel, 437 F.2d 160 (2nd Cir. 1971)3,
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65
JStrickliu v. Regents, 297 F.Supp. 416 (W.D. Wis. 1969), appcal dismissed
for woolness, 420 ¥.2d 1257 (7th Cir. 1970).
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CONCLUSION

The evolution of student rights and the judicial protection of these
rights will be regarded by many at best as a mixed blessing and at worst as
a serious intcxference with internal school discipline and affairs. It should
be remembered, hovever, that the schools must have and do have plenary authority
to regulate conduct calculated to cause disorder and interfere with educational
functions. The primary concern of tye courts is that students be treated
fairly and accorded wmininum standards of due process of law.

In light of the changing nature of due process in this arca, the nced
to unde;stand studgnts, and the importance of avoiding disruption of school -
operations, I recomuncnd that schools do these things:

1. Adopt a grievance procedure for student? and faculty.

2. Adopt writien rcgulations on student conduct. These regulations
shquld specify the potential pecnalty for a violation. They should be worked
out in consultation with principals, who should have a checklist of things
to do before they take action. When completed, the regulations should be made
public and widcly distributed.

3. Adopt written procedures for handling d%scipline cases.

4. Develop an emcrgency plan to dezl with school disorders.

Times change. The absoclute control once exercised by school boards and
schoo] administrators over the opcration of schools ic gone. We have a new
ball game, with part of the power once held by boards arnd administrators now
held by teachers and students. We necd to recognize this fact and then ask
ourselves in vhat vays our rclationships with students, parcnts, teachers,
and administrators havce changed, so that we are not fooled by our own rhetoric
ac vo vork with these groups to make our schools wore resporsive to community
needs and to produce a graduate better trainéd to accept responsibility in

today's society.
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