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FOREWORD

public-school teachers in America. This year decisions concerning the civil rights
of both tenure and nontenure teachers, professional negotiations, salaries and cou-
tracis, and other matte.s were handed down by the courts. The volume of report-
ed cases reflects the growth of litigation for the adjudication of teacher rights.
Not only have fresh legal issues relative to teacher rights been presented, but also
courts are being asked to examine and change controlling law in the light of recent
constitutional developments. Since professional education p<rsonnel, other than

by these rulings, the cases contained in this report should be of interest and
importance to all educators.

This report includes those decisions of both state and federal courts publish-
ed during 1970 where teachers or other certificated personnei were plaintiffs or
defendants.

under the direction of Fredia S. Shapiro, Assistant Director.

Glen Robins=on
Director, Research Division



INTRODUCTION

THIS REPORT contains digests of 143 court decisions with
legal issues of particular importance to teachers. The
material in this compilation comes from judicial decisions
published during the 1970 calendar year in the National
Reporter System. While most of the decisions summarized
here were rendered in 1970, cases decided eardier but not in
print unul sometime in 1970, are also i.:cluded. With some
exceptions, litigants in these cases, whether plaintiffs or
defendants, were teachers or other professional school per-
sonnel in the public elementary and seconds~ schools and
publizly financed institutions of higher learning,

Tie 143 decisions originated in 37 states. All but four
are ol a civil nature. The exceptions are two decisions from
lllinois and one from North Dakota where teachers were
cited for eriminal contempt of court for violating injunc-
tions against strikes and picketing. The other noneivil case
arose in New Jersey where a teacher was convicted of inter-
fering with school assembly and of trespass on school prop-
erty. One hundred decisions are products of state courts:
34 from the hizhest tribunal of the state where the action
was initiated, 54 from intermediate appellate courts, and 12
from trial courts whose decisions are systematically pub-
lished in the reference source used in the preparation of this
report. The federal courts were represented by 43 decisions.
Fifteen decisions were rendered by federal circuit courts of
appeal, and 28 decisions came from federal district courts,

~ As in other years, New York courts produced the most
decisions. This year there were 20 from New York, [ol-
lowed by California with 10, Nine decisions came from
Illinois, and eight came from Florida and Wisconsin.

The case digests are arranged under the following 10
topic hcadings: (a) certification and eligibility, (b) salarics,
(c) contracts, (d) tenure, (e) school desegregation, (f) teach-
er/school board negotiation, (g) liability for pupil injury,
(h) retirement, (i) civil rights, and (j) miscellaneous. The
one loyalty case this year appears in the miscellaneous sec-
tion. When there is more than one case from a state under
the same topic, the cases are listed alphabeticelly by title.
Table 1 classifies the 143 decisions by state and major issue
raised. Cases with more than one issue are cross-referenced.

As in previous years, issues relating to teacher tenure
were again the most numerous with 55 cases appearing in
this category in 1970. Included in this broad category are
cases raising issues of due process rights for teachers with-
out tenure status. Because of the large number of these
cases that involve cither probationary teachers in tenure
states or teachers in states without tenure protection, the
topic has been subdivided into two sections. The first sec-
tion contains those cases involving employees who do have
tenure and those cases where the question was roised as to
whether the employee did or did not have tenure. The

[y |

sccond section contains the decisions concerning the non-
tenure teacher,

Professional nego.iations ranked second in numwber of
cases this year with 25, Salary issues produced 15 decisions,
The nine cases in the miscellancous group icluded a chal-
lenge to the Florida loyalty oath and two cases involving
alleged racial discrimination”in promotions arising from the
same sct of circumstances, 7

The summary that follows describes some of the major
issucs and significant cases presented in this report.

School Desegregation

An important issue raised in the courls in past years
and again in 1970 was the assignment of teaching staffs to
schools on a racially segregated basis. The question appears
with regularity in school desegregation suits brought v or
on behall of black pupils. Since teachers themselves were
not litigants in these cases, the summarics of the decisions
arc nol given in this report, but may be found in The
Pupil’s Day in Court: Review of 1970, a companion school
l2w publication of the NEA Rescarch Division.

Included in this report, however, are six cases involving
school descgregation where teachers were concerned direct.
ly as litigants. Two of the cases were initiated by black
administrators in Southern states. In the Alabama case the
central-office job of a black administrator was abolished,
and in the Louisiana case two black principals were re-
assigned Lo positions of coordinating principals which they
claimed were iemotions. The federal appellate court in the
former case found substantial evidence to support the de-
cision from an administrative and educational vicwpoint
and held that the educator had not proved that the action
was arbitrary or discriminatory. In the latter instance, the
federal district court held that the reassignments were pro-
molions but said that if in practice this did not prove Lo he
80, the principals would be ordered reinstated in their
former positions.

In an Arkansas decision, the United States Court of
Appeals for the Eighth Circuit ordered three of four dis-
missed black teachers re-employed because the school
board had not made proper findings that the teachers were
unqualified when school integration necessitated a reduc.
tion in staff.

~ The National Teacher Examination was at issue when
the West Feliciana Parish School Board attempted to use it
to determine which teachers would be dismissed following a
reduction in staff after integration. The Fifth Circuit Court
of Appeals remanded the case to the district court for find-
ings of fact as to whether the examination was discrimi-
natory between white and black teachers. More recently, ia

O
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ision handed down in 1971 and therefore not reported

,,,,,,, issippi

in this publication, a federal district court in Mis
barred the use of the National Teacher Examination when
the Columbus, Mississippi, school district sought Lo require
its Leachers o score 1000 on the test to keep their jobs.
The eight dismissed black teachers who had brought the
suit were ordered reinstated. (Baker v. Columbus Municipal
Separate School District, June 23, 1971 ,—F.Supp.—)

Tenure Issues

While 55 cases are reported under the tenure topic, 23
of these actually involved nontenure teachers. In this area,
one of the most significant developments is decisions ex-
tending due process rights Lo nontenure Leachers in non-
renewzl of contract situations. Two leading decisions were
from the United States District Court for the Western Dis-
trict of Wisconsin. In Roth v. Board of Regents of State
Colleges, suit was brought by a nontenure assistant profes.
sor whose contract was not renewed. The court held that
under the due process clause of the Fourteenth Amend-
ment the professor was entitled to substantive proleclion
wgainst arbitrary nonretention, The court concluded that
“the decision not Lo retain a professor employed by a stale
university may not rest on a basis wholly unsupported in
fact, or on a basis wholly without reason.” The court di-
recled the university to comply with minimum stendards of
procedural due process, including a stalement of reasons
and a hearing, or in the alternative Lo offer the professor a
contract for the next school year, The second case from the
same court, Gouge v. Joint School District Ne. 1, involved

two nontenure teachers whose contracts were not reneveed
for the next school year. The court held, in accordance
with the Roth decision, that teachers in public clementary
and sccondary schools were protected by the due process
clause of the Fourteenth Amendment. The court also held
that the school board’s ultimate decision for nonrenewal
may not rest on a basis of which the teacher was never
notitied or to which he had no fair opportunily to respond.

While not citing the Roth and Gouge decisions, another
federal district court in Wisconsin denied the motion of the
Milwaukee school officials to 7ismiss a complaint brought
by three nontenure teachers whose contracts were not re-
newed. The court said that even if the school system had
unlimited discretion Lo discharge the teachers, it did not
follow that “such discretion could be exercised without a
proper hearing.”

Tuking the opposite view, however, was a decision of a
Massachusctts state court which declined to apply the prin-
cipies in the Roth and Gouge decisions to six nontenure
teachers dismisscd by the Boston School Committee. That
court said that it chose to follow “the greater weight of
authority” by holding that in the absence of a statute to
the contrary, probationary teachers may be dismi:sed with-
out a hearing. Other courts in considering cases involving
nontenure teachers have taken the same view.

On the other hand, the Fifth Circuit Court of Appeals
held that in some instances a hearing is required for non-
tenure teachers. In Ferguson v, Thomas, a Texas cuse, a
college instructor lost -his bid for reinstatement, but the
court laid down certain guidelines that must be followed
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for those teachers who have an “expectancy of reemploy-
ment.” The same appellate court applied this reasoning in a
Mississippi case where a teacher had been cmployed for
over LI years by a scries of one-year contracts. The court
held that although he did not have tenure, his long-term
employment was sufficient to give him the expectancy of
re-remployment that constitules a protectible interest,
Another Texas case, Sindermann v, Perry, involved a non-
tenure junior-college teacher whose contracl was not re-
newed. Since the teacher had alleged that nonrenewal was
because of the exercise of his constitutional rights, the ap-
pellate court held that the summary judgment by the lower
courl against the teacher was improper. In remanding the
case, the higher court also directed the district court to
determine il the instructor had the expectancy of re-
employment mentioned in Ferguson, and if he did, the
procedures regarding a hearing as outlined in that case
would apply. If the teacher did not have this expectancy,
he must bear the burden of initiating the proceedings and
the burden of proving that a wrong had been done,

First Amendment Rights

Two cases this year involved definite quesltions of the
academic recdom of tecachers. In one case a nontentre
high-school teacher in Alubama was dismissed lor assigning
a particular short story to hcr eleventh-grade English class.
The federal district court found that the story was ap-
propriate for high-school juniors and that its assignment to
the students had not caused any disruption of the educa-
ion process. In view of its findings, the couit concluded
tat the teacher’s dismissal constiluted an unwarranted
invasion of her First Amendment right to academic free-
dom and ordered the teacher reinstated. In the second case,
the assignment of a magazine arlicle to a senior English

class caused the suspension and threatened dismissal of a
]|

Massachusetts teacher. The court here aiso concluded that
academic frecdom had been interferred with and ordered the
teacher reinstated.

Another decision concerning the

0 First Amendment
rights of a teacher arose in Missouri whe

n a high-school
Latin teacher without tenure alleged that she was not re-
employed because of a speech she had made before a pro-
fessional association that was subsequently published in its
journal. The trial court had dismissed the entire complaint
and the teacher appealed. The state supreme court directed
that the portion of the complaint alleging violation of a
constitutional right be reinstated since a school board’s
right not to rehire a teacher may not be on grounds that
violate a teacher’s constitutional rights. A federal district
court in Indiana found that the constitutional rights of an
elementary-school teacher were violated when he was not
rehired because of remarks critical of the school administra-
tion he had made before the teachers association during
negotiations. Bul a Connecticut probationary teacher lost
his - 1it when a federal district court refused Lo order his
reinstatement. Noting that not all comments made by
teachers are entitled to First Amendment protection, the
court found that the comments made by this teacher al a
public meeting went beyond legitimate eriticism in that
they were violently abusive and personally defamatory.



Alzo touching on First Amendment rights of wachers
was a loyalty oath case in Florida, Phe federal district courl
declared unconstitutional Uiose portions of the oath re-
lating to memb rship and the giving of aid to the Commu-
nist partly, and membership  in organizations believing ..
the overthrow of the state or federal governments, but
upheld two other portions of the oath, Oune portion re-
quired the taker o swear that he did not believe in the
violent overthrow of the state or federal governments. In a
decision rendered on June 7, 1971, the Supreme Courl of
the United States struck down this portion of the oath. The
only portion of the oath held conslitutional by the Su-
preme Court was the section requiring applicants to pledge
to support the state and federal constitutions. )
Other cases involving the First Amendment rights of
Lteachers appear in the section on professional negotiations.

Professional Negotiation

The number of 1970 cases concerned with teacher/
school board negotiations excesded last year’s high rate and
involved a variety of issues. The cases reported here, how-
ever, do not reflect ol that were decided in this subject area
since few of the trial court decisions appeared in the source
material used for this publication.

Four cases in this vears report involved teachers and
local associ

ations being found in contempt of court for
violation of anti-strike injunctior . Twice in Hinois and
once in North Dakota the convictions were upheld on ap-
peal. Teachers in Dade County, Florida, l};i(! previously
been successful in having their case remanded for a jury
trial on the contempt charges, hut the convietions were
again upheld on appeal. 7

~ Teachers in two New York school districts challenged
statutory provisionis that teachers who are absent from
work because of a strike will have two days’ pay deducted
for cach day missed hecauze of the strike. The two irial
courls upheld the provisions of the law, stating that the
procedures in the law provided sufficient due process for
the teachers.

Two Florida cases by the same name, Orr v. Thorp,
involved  different issucs affecting Palm Beach County
teachers. In the first case a federal district court struck
down a statute, applicable only to Palm Beach County, that
authorized the dismissal of any supervisory or administra-
tive employee who joined a professional organization. The
court found that this statute was a classic example of denial
of equal protection. In the second case the local association
lleged that policies of the school board were designed to
liminate the organization. The federal appellate court re-
versed the lower court dismissal of the complaint and held
that the teachers had alleged sufficient discrimination that
could significantly deter freedom of association and that
without further evidence it was impossible tc ascertain if
the school board could explain or justify its action. Accord-
ingly, the case was remanded for a full hearing,

A Michigan case tested the validity of agency shop.
Teachers who were not members of the local association
sued the school district and the association challenging the
provision. The association was unified and, therefore, the
nonmember teachers were required to pay local, state, and

roy
Vs
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national assoviation dues. The trial court had denied relief,
andh o appeal the appellate court remanded the case [or a
determination as to whether the payment required of non-
member teachers was proportionate to the share of the cost
ol negotiating and administering the contract, While it
would he inequitable not (o require the nonmember (e pay
his share, if the wonmember share was cither greater or less
than the proportionate share, the court held, the agency
shop prpvisinn wis in violation of the state publie ui‘nplays
ment relations act.

In one of three cases concerning the scope of the har-
gaining unit, a New York state appellate court held that a
state-wide hargaining unit was proper for professional em-
ployces of the state university system rather than an indi-
vidual unit on each campus as advocaled by the State
University Federation of Teachers, In another New York
case, the National Education Association and the New York
State Teachers Association were sued by alocal school dis-
trict in connection with the release by the state association
of an “urgent advisory” cautioning teachers not to acceplt
positions in the district. The (rial court refused Lo enjoin
the advisory absent a showing of damage to the distriet,

Impairment of the constitutional rights of teachers was
the issue in a case in Bay Shore, New York, when the
school district sought 1o prohibit the local association from
distritvating all but “routine internal distributions™ o
teachers in the schools. A federal district court ruled the
distribution rule void on its face and in its application as an
overbroad  prohibition involving First Amendment rights
and enjoined the school board from enforeing it

Other Issues

Other issucs presented in this report include two cases
involving alleged discrimination in promotions. Teachers in
Newark, New Jersey, brought suit in both state and federal
courts charging that the acts of the school board in
suspending its promotional lists for principals and vice-
principals in order to increase the number of black admin-
istralors was discriminatory. In the state suit which charged
that the actions were in violation of the negotiated contract
between the local association and the board, the court con-
cluded that the board had acted lawfully under the partic-
ular circumstances existent in the city. The federal court
suit charged racial discrimination against white teachers.
Holding that proper integration of the faculties of the
schools is as important as Proper integration of the schools
the appellate cour: dismissed the teachers’ complaint,

Participation in an Office of Economic Opportunity
Rural Legal Services Program occasioned a suit by two
University of Mississippi law school professors. Ihe two had
been employed part time by both the law school and the
OEO program when the chancellor of the university barred
further participation by faculty members in the OEO pro-
gram. Suit was then brought charging a violation of aca-
demic freedom and equal protection. While not holding
that the professors had a right to participate in the pro-
gram, the federal appellate court did hold that since other
faculty members were employed part time, these two could’
not be discriminated against because of the nature of their
part-time employment.
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of cases ...... 3

9Also continuing contracts of the spring notification type.

bIncludes tenure-type continuing contracts and cases involving the rights of nontenure teachers.

Involved the constitutionality of the state loyalty oath.

dinvolved an action by teachers against the superintendent for slander.

€Suit by a teacher for damages and defamation of character.

/One case was a suit for malicious interference with contract, two concerned alleged racial discrimination in promotions, and the fourth
was a criminal action against a teacher for trespass.

EInvolved a decision of the Workmen’s Compensation Board.

"Concerned the question of mootress of a teacher’s suit.




CERTIFICATION AND ELIGIBILITY

California

Morrison v, State Board of Education
461 P.2d 375
Supreme Court of California, November 20, 1969,

A high-school teacher whose teaching certificates were
revoked by the state board of education sued to compel it
to set aside ils decision and restore the certificates. The
lower court denicd relief and the teacher appealed. The
certificates had been revoked for “‘immoral and unprofes-
sional conduct and acts involving moral turpitude™ as
authorized by section 13202 of the California Education
Law,

The charges arose out of a limited; noncriminal
homosexual relationship with another teacher in April
1963. Approximately one year later the other teacher re-
ported the conduct to the superintendent. As a result, the
plaintiff resigned his teaching position. Some 19 months
later the state board conducted a hearing concerning revo-
cation of the teacher’s certificate. At that hearing, no
evidence was presented that the teacher had cver com-
mitted any act of misconduct whatsoever while teaching.
Some three years after the original incident the State Board
concluded that the event warranted revocation of the certi-
ficates.

Section 13202 authorized revocation cf certificates for
“immoral conduct,” “unprofessional conduct,” and “acts
involving moral turpitude.” The court reviewed numerous
cases in California and other jurisdictions involving the in-
terpretation of similar language as it applied 1o professional
persons. The court concluded that such language must be
construed in the context of the occupaticn of the persons
to whom it applics. In interpreting the terms in question,
the court did not feel that the legislature meant to allow
the employing ageney to dismiss uny employee whose
personal private conduct it disapproved of. The court
interpreted the statutory terms to denote “immoral or un-
professional conduct of the teacher which indicates unfit-
ness to teach.” Without such a reasonable interpretation,
the court said, the terms would be susceptible to an overly
broad application as possibly to subject to discipline vir-
tually every teacher in the state. The court concluded that
the board of education could not abstractly characterize
the conduct of the teacher in this case as “immoral,” “un-
professional,” or “involving moral turpitude” within the
meaning of the statute without determining that such con-
duct indicated that the teacher was unfit to teach. Guide-
lines were set out for the board to follow in making this
determination,

The teacher further alleged that section 13202 upon its
face or as construed by the board deprived him of his con-
stitutional rights, including his co-stitutionally protected

3

rights to privacy. As Lo these allegations, the court said that
its interpretation of the seetion avoids the problem raised
by the teacher and that the scetion would be constitutional,

The tescher also claimed that the record contained no
cvidence indicating his unfitness to teach. In considering
this issue, the counrt said that under the proper interprela-
tion of the statutes “an individual can be removed from the
Leaching profession only upon a showing that his retention
in the prolession poses a significant danger of harm to
cither students, school employ=es, or others who might be
alfected by his actions as a teacher.” The court concluded
that there was no evidence in the record that the teacher’s
conduct indicated his unfitness 1o teach,

In conclusion, the court said that it was not unmindful
of the public interest in eliminating unfit teachers. But the
power of the state Lo regulate professions and conditions of
governmenl employment must not arbitrarily impair an
individual’s right to 'ive his private life, apart from his job,
as he deems fit. Further, the court made it ¢lv or that it was
not holding that homosexuals must bhe permitted to teach
in the public schools of California, but rather that “the
relevant statutes, as well as

the app!imblc P“!liﬂip]l:‘.é ol con-
stitutional law, require only that the board properly find,
pursuant to the precepts set forth in this opinion, that an
individual is ot fit to teach.” The judg ient of the lower
court was reversed, and the case was remanded for addi-
tional proceedings consistent with the opinion.

Minnesota

McConnell v. Anderson

316 F.Supp. 809

United States District Court, D, Minuesota, Fourth
Division, September 9, 1970.

(See page 69.)
Nebraska

Henderson v. School District of Scottsbluff
173 N.W.2d 32
Supreme Court of Nebraska, December 12, 1969.

A teacher who had already signed a contract for the
1967-68 school year resigned on August 11, 1967, io enter
business. Complaint was made by the school district to the
state board of education that the teacher had violated his
contract. After a hearing the state board suspended the
teacher’s certificate for one year beginning December 8,
1967. This case was originally heard by the lower court on
December 12, 1968, and was dismissed as moct since the
period of suspension was over. The teacher appealed, how-
ever, claiming that he was entitled to a decision on the
merits because otherwise he wo.ald be advereely affected by
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the suspension and his future opportunities to pursuc his
profession would be limited.

~ The court did net agree with the teacher. It pointed
out that following the decision of the slate board, the
teacher could have obtained a decision on the merits in the
district court but did not. Further, the reason that the
teacher resigned was not a “just cause” contemplated by
the statute for a contract violation. The fact that the teach-
er wished to enter some other field of endeavor did not
constitute a legal or lawful reason for the violation of his
contract. The judgment of the lower court was upheld.

Pennsylvania

King-Smith v. Aaron

317 F.Supp. 164

United States District Court, W.D. Penusylvania,
October 7, 1970.

A blind teacher was fully qualificd and certified to
teach in the public schools of Pennsylvania. In order to
obtain a state teaching eertificate, a person must sccure a
physician’s certificate of no major physical disability, unless
such person submits a certificate from his university, certi-
fying that the apphicant can perform the dutics nolwith-
standing the disability. When this teacher sought to be
placed on the eligibility roles of the Pittsburgh public
schools, she took the physical cxamination required by
state statute for appointment to a first class school district.
This statute provides that the teacher must present a certifi-
cate sctting forth that she is not physically disqualified by
reason of any acute physical defect from successfully per-
forming the dutics of a teacher. The teacher’s physical
defect was uoted on the certificate, hut the examining

ERIC

Aruitoxt provided by Eic:

physician recommended that it be waived i view of the
teacher’s extraordinary qualifications. When the teacher
was ol placed on the eligibility list for the Pittshurgh
schools, she brought this action under the federal eivil
rights act, alleging that the refusal 1o place her on the list
solely because of a physical handicap constituted a denial

of due process and equal protection of the law. The Pitts-
burgh board of education and other school officials named
as defendants moved to dismiss the action for failure to
state a causc of action.

The federal court found it apparent from a reading of
the Leacher’s pleadings and brief that a conflict in state law
cxisted. The teacher charged that the school board violated
tie letter and spirit of the certification law, claiming that
i's general provisions were controlling. The fed ral court
Feld that this was a clear case for application (. the doc-
trinc of abstention. 1f the state courts should hold that the
action of the school board was unauthorized under state
law, the court said, it would not be necessary for the fed-
eral courts Lo rule on the civil rights or constitutional claim.
In any event the teacher could preserve her federal ¢laim in
any state court suit. The federal court held that the teach-
er’s complaint -had not revealed a deliberate, calculated
slale assault upon a constitutionally guaranteed freedom. In-
stead, it merely contested the application of a certain stan-
dard of fitness for teaching as to whether that standard is
authorized by slate law, and whether that standard is rea-
sonabic. Since this case was not one where state law was
clear and settled, nor one where state action threatened a
“protected” aclivity, namely, the exercise of rights of free
expression urder the First Amendmenti, the court found no
barrier to applying the abstention doctrine and granted the.
motion of the school officials to dismiss the action.




SALARIES

Arizona

Ca: son v. School District No. 6 of Maricopa County
4G, P.2d 944 ’

Court of Appeals of Arizona, Division |, Department B,
May 6, 1970. '

This class action was brought or a declaration of teach-
ers” rights under written contracts with the school distriet,
The trial court determined that the school district had the
authority to unilaterally reduce the salaries of the teachers
below that contained in their contracts. The teachers ap-
pealed.

in April 1966, the school district adopted a salary
schedule reflecting salary raises for the 1966-67 school
year. Prior to July 1966, contracts with these higher salaries
were signed by the parties. The school district drew up its
budget, making allowance for the higher salaries and for 37
additional teachers. But since the proposed budget ex-
ceeded the 6 percent budget increase limitation in the state
law, the school district was required to submit it to the
county board of supervisors for approval. At the budget
hearing, some taxpayers objected and the board of super-
visors took the matter nnder advisement, suggesting that
the partics mect and attempt to compromise their differ-
ences. Subsequently the school district submitted a new
budget which would have been sufficient to pay the con-
tracted salaries and to hire cight new teachers, This revised
budget was approved by the county board of supervisors.
Thereafter, the school district notified all teachers that
their compensation would be reduced as of January 1,
1967. This action followed.

The school district relied upon a portion of the teacher
tenure Jaw that provided that “no reduction in the salary of
a continuing teacher shall be made except in accordance
with a general salary reduction in the school district by
which he is employed, and in such case the reduction shall
be applied cquitably among all such teachers. Notice of a
general salary reduction shall be given each teacher affected
not later than May 1 of the calendar year in which the
reduction is to take effect.” In construing this provision,
the court noted that it was a limitation on authority of the
school district rather than a grant of authority. Because of
the restrictive language, the contracts for the ensuing school
year could not contain any salary reduction of a tenure
teacher unless it was part of a district-wide reduction ap-
‘plied equitably to all tenure teachers and any notice of such
reduction must be given them by May 1. The court felt the
‘time limitation was meant to enable the tenure teacher
whose salary was to be reduced to reject the contract and
to find other employment if he wished. The court held that
this section did not give the school district the right to
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unilaterally reduce salaries of teachers once contracts had
heen entered into.

T2 school district next contended that the written
contracts of employment necessarily included the state laws
relating to limitations on school budget increases. The court
said that in this instance it was not a (question of the school
district being financiaily unable to meet its obligations. The
district had sufficient funds to honor all of the contracts
and-hire eight additional teachers. The school district bud-
get as adoplted, the court said, did not in any way “‘prohibit
or render imposzible the performance of these contracts to
the full extent of the school district’s obligations there-
under.”

The court held that the teachers were entitled to re.
ceive compensation for their services in accordance with
their written contracts. Since no evidence had been pre-
sented concerning the amounts due the teachers, or the
procedures which might have been followed by the teachers
to protect their elaims, the case was reversed and remanded
to the lower court to determine the rights of the parties.

California

Hunt v, Alum Rock Union Elementary School District
86 Cal. Rptr. 663 7 :

Court of Appeal of California, First District, Division 4,
May 14, 1970.

A teacher sought a writ of mandate to compel the
school district to advance him one step on the salary
schedule and to pay him additional compensation for past
years. The lower court dismissed the complaint and the
teacher appealed. The school district salary schedule pro-
vided for annual increments for teachers who had been on
duty at full pay for 75 percent of the school year. Incre-
ments are also granted to those who have been absent on
military or sabbatical leave. The teacher in this case did not
serve the required 75 percent of the school year because he
was on sick leave. The teacher contended that the salary
schedule, that did not allow for increments for those on
sick leave, conflicted with state law and was a denial of
equal protection of the laws,

The appellate court found no conflict between the
school district salary schedule and state law, for nowhere in
the state law were the increments mandatory under these
circumstances. The court also found no denial of equal pro-
tection of the laws in view of a strong public policy in favor
of granting credit to employees on military leave. Sabbat-
ical leave was also distinguishable, the court said, since it
was granted for purposes of travel or study that would
benefit the schools and the pupils. Thus, the judgment of
the lower court was affirmed.
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MeNickels v, Richmend Unified School District

90 Cal. Rptr. 562

Court of Appeal of California, First District, Division 3,
October 15, 1970.

Three teachers claimed that the school district made
wrongful deductions from their salaries for absences while
on strike. [t was not elaimed that the deductions for un-
authorized absences were improper; rather, the formula
used by the school district for making the deductions was
chillenged. The trial court decided in favor of the school
district and the teachers appealed.

The school district had deducted 1/179 of the teachers’
annual salaries for each day of the strike, on the basis of
179 actual teaching days of school for the school year. The
teachers maintained that state law requires that 1/282 of
their annual salary be deducted. The pertinent statute pro-
vided for the compensatic teachers who served less than
a full school year and ir. .uded school holidays and week
ends as well as actual teaching days. By this method the
term would be 282 days and the deduction for the absences
would be less, The statute made no distinction between
unauthorized abscences and authorized absences. The school
district argued that the statute applied only to authorized
absences and Lo apply it to the teachers in this case would
result in an unconstitutional gift of public funds.

In view of the clear and unambiguous language of the
statute the court concluded that it applied to unauthorized
absences, and that the school district erred in failing to use

the statutory formula for deductions from the tecachers’

salaries. The judgment of the trial court was accordingly

reversed.

Sayre v. Board of Trustees of Coulinga College District
88 Cal. Rptr. 355

Court of Appeal of California, Fifth District,

July 8, 1970,

A college teacher appealed from the lower court deci-
sion denying his application for an order to compel the
board of trustces to raise his classification on the salary
schedule. The teacher had been employed by the college
district in 1963. At that time he had 12 years’ prior teach-
ing experience. But since the maximum that the district
gave credit for was five years, the teacher was placed on the
sixth step of the salary schedule. To facilitate the recruit-
‘ment of experienced teachers, the district in 1964 changed
the salary policy to allow up to nine years’ prior teaching
credit, but the change did not apply to any teacher already
employed. If the change had ajplied retroactively, the
teacher in this case would have been on the tenth step
instead of the seventh step. 7

The sole question presented on appeal was whether this
change in policy by the college district was arbitrary, dis-
criminatory, and violative of the section of the education
code that provided in part that “uniform allowance may be
made in any schedule of salaries for years of training and
for years of service. In nc case shall the governing board of
a school district draw orders for the salary of any teacher in
violation of this section,. ...”

The court said at first impression one would be inclined
to agree with the contention of the teacher that the board
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distinguished between teachers solely because of the date of
their original employment. On careful consideration, how-
ever, the court concluded that a reasonable classification of
teachers brought about by policy changes necessitated hy
employment needs, is permissible. The court reasoned that
if the policy change of the board had been in the opposite
direction—granting less credit jor prior experience—it would

not have been permitted to reduce the compensation paid
to the teacher nor lower his place on the salary schedule,
By the same token, the board could not be compelled to
re<classify the teacher upward on the schedule. According-
ly, the judgment of the lower court dismissing the com-
plaint of the teacher was affirmed.

Sheehan v. Eldredge

84 Cal. Rptr. 894

Court of Appeal of California, First District, Division 4,
March 5, 1970,

School teachers employed by Salinas Union High
School District sought a writ of mandate to compel the
district to revise the salary schedule. The action was
brought following a decision of the school board to pur-
chase health insurance for its employees. The teachers who
sucd contended that the particular plan purchased was
more valuable to teachers with dependents than to those
without and that part of the cash salaries of teachers were
used to purchase this plan and, therefore, the calary
scnedule should be revised, The trial court dismissed the
action and the teachers appealed.

The school district pointed out to the appellate court
that the health insurance was not paid for out of payroll
deductions but had beeu purchased out of district funds.
The teachers conceded this, The court found that it was
within the discretion of the board to purchase the particu-
lar plan. Hence, the court held that the petition: of the
teachers did not present a cause of action and was properly
dismissed by the lower court.

Stevens v. Board of Education of Sar Marino
Unified School District

88 Cal. Rptr. 769

Court of Appeal of California, Second District,
Division 5, July 27, 1970; rehearing denied
August 20, 1970,

A classroom teacher sought a court order to compel the
school district to pay his salary for six days that he was
absent from his duties. The lower court denied relief and
the teacher appealed. The teacher was absent onatleast 12
days on which he appeared before the Los Angeles County
Assessment Appeals Board in connection with an applica-
tion he had filed to have the assessments raised on certain
property owned by the governor and by a corporation.

The teacher’s claim for pay was based on a provision of
the California education code which permits up to six days
of sick leave in any one year to be used for “cases of
personal emergency, including any of the following: . . (c)
Appearance in court as a litigant; or as a witness under an
official order.” The teacher argued that he was appearing in
court as a litigant. The court disagreed, holding that a board
of assessment appeals was not a court within the meaning
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of the education code. There was nothing in the law
ereating such hoards to indicate that they would exercise

judicial functions as would a court. Since the teacher was

secking increased assessments on lands, title to which was
held by others aud in which he had no interest, the court
held that he was not appearing in court as a litigant as thase
terms are uged in the law.

The teacher argued also that even if he was not ap-
pearing in court as a litigant, his abscnces should be excused
because they were occasioned by a “personal emergency™
within the meaning of the cducation code. Using the defini-
tion of emergency as “an unforeseen occurrence or combi-
nation of circumstances which calls for an immediate action
or remedy; pressing necessily, exigency,” the court held
that the teacher’s appearances before the board were
neither unforeseen nor did they arise from a personal
pressing necessity or exigency. The court said that it found
nothing in the record to indicate that the teacher’s volun-
tary appearances before the assessment appeals board were
of such benefit to the school district that it should expend
public funds to reimburse him for his absences. The trial
court judgment against the teacher was affirmed.

Vittal v. Long Beach Unified School District
87 Cal. Rptr. 319

Court of Appeal of California, Second District,
Division ?, May 26, 1970,

(See page 25.)

Ilinois

Cohn v. Board of Education of Waukegan Township
High School District No. 119

254 N.E.2d 803

Appellate Court of Illinois, 3econd District,
January 6, 1970.

A high-school physical ecducation teacher sought a
declaratory judgment that he was entitled to a higher classi-
fication on the school district salary schedule and damages
for salary lost because of improper classification. The trial
court entered a judgment for the board and the teacher
appealed.

Prior to his employment in the Waukegan district, the
teacher had three years of previous experience in two ele-
mentary districts. At the time of his employment in
Waukegan the salary schedule provided for discretionary
credit for related previous experience. The teacher was not
allowed full credit for his previous experience, and his sub-
sequent attempts to receive full credit were denied.

Before the trial, the teacher sought to compel the
board of education to furnish him with the employment
records of 32 teachers and other records that would indi-
cate the rate of pay received by those teachers. The lower
court denied the motion. The teacher contended that this
ruling was error.

The appellate court noted that the motioi of the teach-
er did not allege why the records might have a direct bear-
ing on the suit, why they were relevant or material, nor did
the motion set forth that these teachers had similar back-
grounds, had taught physical education, or had received
credit for prior teaching experience. Under these circum-
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stances, the court did not feel that the trial court abused its
discretion in denving the motion. Other allegations of error
made by the teacher were also denied.

The appellate court held that the record did not indi-
cate that the teacher had been treated in an arbitrary or
unreasonable manner or that the action of the hoard was
beyond its powers. The judgment of the lower conrt was
therefore alfirmed.

Wells v. Board of Education of Community Consolidated
School District No. 641

257 N.I.2d 252

Appellate Court of lllinois, First District,

Third Division, February 19, 1970,

(See page 28.)

Kentucky

Board of Education of McCreary County v. Stephens
449 S.W.2d 421 |
Court of Appeals of Kentucky, January 16, 1970).

The board of education appealed from a lower court
decision granting the teacher, a former principal, a judg-
ment for back salary. The plaintiff had been a tenured
teacher at the time he was appointed principal. After one
year as principal he was reassigned as a teacher because the
board felt that he was “‘not temperamentally suited for the
pos’ ion of principal.” Plaintiff testified that at the time of
his .cassignment, he was assured that there would be no
reduction in salary. The school board maintained that there
was no discussion of salary at all. Plaintiff began his duties
a5 a teacher August 1966 and on Scptember 27, 1966, he
was informed that he would receive 81,004 less than he had
received the previous year as principal. He sought to recover
the difference between the two salaries, contending that
there was no legal basis for the reduction.

The board of education maintained on appeal that the
reduction in salary was warranted by state statute which
provided that salaries may be reduced if there is an elimina-
tion of cxtra service and responsibilities, However, the
leacher argued that the hoard did not comply with the
statute which further provided that with respect to salary
reduction “written notification setting forth the reason or
reasons for such reduction shall be furnished the teacher
not later than May 15.”

Because of this provision, the court concluded that the
failure of the board of education to notify the teacher by
May 15, pursuant to statute, foreclosed its right to reduce
his salary for the ensuing school year even though it had
reduced his extra duties as principal. The judgment of the
lower court was accordingly affirmed.

Louisiana

Gayle v. Porter

239 So.2d 739

Court of Appeal of Louisiana, Fourth Circuit,
July 6, 1970; rehearing denicd October 19, 1470,

The Orleans Parish school board apyealed from a trial
court decision direciing the board +: correct a teacher’s
paycheck. The teacher had sued the board for correction of
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her paycheek beeause the school district had deducted two
full days’pay at $43.50 per day for days thai she was absent
‘beyond the 10 days’ sick leave granted cach year, A state
statute provides for a minimum 10 days’ leave a year for
cach teacher and also provides that additional leave may be
granted by the local district at full or partial pay. A second
statute prohibits school boards from deducting from a
teacher’s salary any money in excess of that actually paid a
substitute teacher while the teacher was absent. No deduc-
tion is permitted during the minimum leave of absence
period.

[ this instance the teacher had exhausted her leave,
had not asked the district for additional leave and had been
absent two days after her leave was exhausted. Or, the first
day of absence the school board hired a substitute teacher
and paid her $20.00. No substitute: was hired on the other
day that the teacher was absent.

~ On appeal, the board argued that the two statutes men-
tioned above should not be read together since one was
general in natvre and took preference over the second
which the board characterized as a special statute. The
court found no conflict between the two laws and cor-
cluded thet read together they provided for 10 days’ sick
leave at full pay regardless of whether .. substitute ws hired
and after that deductions could be made from 4 teacher’s
salary only in the amount that was actually. yaid to a sub-
stitute teacher. The court held that beorth were special
statutes dealing with the subject of sick !zave.

The board also con’ ded that ihe teacher should have
requested additional leave and w»: precluded from filing suit
until she had done so. The crurt disagreed and noted that
the school distriet personnei handbook provided that a
teacher who has exhausied leave may apply in wriling to
the proper school arihority for aaditional leaye at full or
partial pay. The court pointed out that this was not a
mandatory regulation and was merely available ‘to the
teacher should she wish to seck the additional leave without
penalty or with less penalty than the statute provides.
Accordingly, the appellate court approved the decision of
the trial court in favor of the teacher.

Maryland

Ehrlich v. Board of Education of Baltimore County
263 A.2d 853

Court of Appeals of Maryland, April 6, 1970.

Following completion of his sabbatical leave, a teacher
at a community college failed to return to teaching at that
institution. The board of education filed suit to collect the
salary that had been paid to the teacher while he was on
leave. The lower court granted summary judgment in favor
of the board and the teacher appealed.

At the time that the leave was approved, the teacher
signed a contract promising to return Lo the institution for
at lezst one year following the leave. The contract siso
stated that the teacher would refund the money granied for
the leave should he fail to return. While the teacher was on
leave, a formal chairman of the social studics department
was appointed. This upset the teacher hecause it was his
understanding that he was to be acting chairman on his
return. Also, the new chairman lad his experiise in the
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same subject area that the teacher expected to teach upon
relurn,

On appeal, the teacher raised four issues of error in the
lower court decision. The first three involved procedur: and
all were rejected by the appell te court. The fourth conten-
tion was that there existed a genuine issue of naterial facts
and, therefore, summary judgment <hould not have been
granted. The teacher maintained that hie had an under
standing with the president of the college that he wonuid
return as acting chairman, The ccurt found that the teacher
was entitled only to that position that he held prior o
leave, namely, associate professor of social science. The
court found nothing in the contract between the parties
th=i indicated oth:rwise. Concluding that there was no
dispute as to the material facts, the court upheld the lower
court judgmesit in favor of the school board.

Mip:.esota

#iorey v, Independent School District No, 492
312 F.Bupp. 1257

Urited States District Court, D. Minnesota,
First Division, September 8, 1969,

(See page 73.)

New Jersey

Newark Teachers Association v. The Board

of Education of Newark

270 A.2d 14

Supreme Court of New Tersey, October 26, 1970,

The teachers association brought suit for a declaration
that the new salary schedule adopted by the board of edu-
cation was cffecti.~ immediatcly and for a mandatory judg-
ment accordin:ly. 1" « lower court denied relicf (259 A.2d
742) and the o ation appealed. In August 1969, the
board had adopted the new salary schedule with the provi-
sion that “the effective date of both this policy and salary
schedules to be the date of receipt of a proper appropria-
tiou or the receipt of funds from such other sources which
may be availabie for the implementaticn of this policy.” At
that time the school budget had aiready been adopted for
the school ycar from July 1, 1969, 10 June 30, 1970, and
the Board of School Estimate refused to implement the
new salary schedule by appropriating additional funds.

It was the position of the association that state law
made any new salary scheduie effective immediately and
that the governing body had to appropriate the additional
moneys. The appellate court disagreed, holding that both
the original wording of the statute in question and the
statement annexed to the bill when it was passed provided
that any new salary schedule would be mandatorily
implemented in a school budget adopted thereafter. Thus,
it appeared to the appellate court that the theme of the act
was that “‘a new policy or schedule shall not upset a budget
already adopted.” Although the word thereafter was left
out when the statute was revised, the court found no reason
to assume that a substantive change was intended. Accord-
ingly, the judgment of the trial court in favor of the board
of education was affirmed,
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New York

Soard of FEducation, Central School District No. I v.
Rickard

300 N.Y.S.2d 1010

Supreme Court of New York, Otsego County,
January 28, 1970, '

(Sce Teacher’s Day in Court: Review of 1969, p. 15.)

Two Kindergarten teachers who cachi taught one session
of a half-day requested payment as full-time members of
the instructional staff. This would amount to double the
salary they were receiving as half-day teachers, The board
of cducation sought a declaratory judgment as to its liabil-
ity Lo the teachers. The action was dismissed on the ground
that the board should have appealed to the Commissioner
of Education. On appeal, this decision was reversed, and the
case was remanded for a hearing on the merits,

On remand, it was the opinion of the court that

nothing in the education law specifically prevented the

district from hiring a teacher on a half-day or single-session
basis al one-haif of the lawfully designated salary.

The state law provided that teacher shall mean “all
full-time members of the teaching and advisory staff of
each school district of the state™ and that salory shall mean
the amount of compensation that is to be paid for “services
rendered during the full ten months™ the schools are re-
quired to be in scssion. Further, there is provision for pro-
rating the salary of teachers not rendering all the service
required of teachers during such period.

The court held that a reaconable construction of these
provisions meant that a fuli-time teacher must work the full
school year and a full school day. The courl did not feel
that the legislaiure intended that a teacher who worked
three hours a day would be considered a full-time teacher.
Consequently, the court ruled that the two teachers had no
ciaim against the board for zny additional salary.

Central School District No. 1 v. Nyquist
313 N.Y.S.2d 858

Supreme Courl of New York, Special Term,
Albany County, August 24, 1970.

The school disirict brought a proceeding to annul a
determination of the commissioner of education relative to
salaries for summer-school teachers. The commissioner
moved to dismiss the action as did the 11 teachers involved
who were permitted to intervene. The school district had
paid each teacher $1,000 for services rendered during the
1969 summer program. The teachers appealed to the com-
missioner who determined that the district should have
adopted a summer-school salary schedule in accordance
with the state minimum salary law. The school district con-
tended that the commissioner’s expansion of the minimum
salary law to include summer-school teachers was unwar-
ranted and contrary to legislative intent.

The court noted at the outset that judicial review of

that are “purely arbitrary.” In this instance the commis-
sioner had made his decision in I' ht of the principles set
forth in a previous case wherein it was indicated that the
state minimum salary schedule was applicable to summer-
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school teachers. In the opinion of the court th- decision of
the commissiouer was well within the authority vested in
him by statute. In view of this and the prevailing judicial
authority pertaining to determinations made by the com-
missioner, his decision in this instance was not purely
arbitrary and could not be overturned, Accordingly, the
motion to dismiss the complaint of the school districl was
granted,

Oklahoma

State ex rel. Darneli v. State Board of Education
475 P.2d 181

Supreme Court of Oklahoma, September 29, 1970,

The superintendent of schools of Creck County sought
i courl order to compel the state board of education to
apportion funds and issue the necessary warrants to supple-
ment his salary. State law provided that a county superin-
tendent’s salary would be supplemented by state funds
equal 1o the difference between the salary paid from
county funds and the minimum salary received by a teacher
serving as superintendent of schools with like qualifications
and number of teachers under him. The question in this
case was not whether the teacher was entitled to the supple-
ment which he was currently receiving but the method of
calculating the minimum salary, 7

The superiniendent maintained that the misimum
teacher salary was that currently required o be paid, while
the state board maintained that the minimum salary was
that in effeet in 1964-65, not including two subsequent
statutory increases. This argument was based on language in
the public school foundation act which referred to the
1964-65 school year.

It was the opinion of the court that the minimum sal-
ary schedule for the 1964-65 year was used merely as a base
upon which the percentage increase for 1965-66 and subse-
quent years could be caleulated. Thus, the court conclided
that the superintendent’s salary must be supplemented on
the basis of the current minimum teacher’s salary. The re-
quested order was issued directing the state board to ap-
portion the funds and issue the warrants in accordance with
the court’s opinion.

Pennsylvania

Legman v. School District of the City of Scranton
263 A.2d 370 o
Supreme Court of Pennsylvania, March 20, 1970.
(See page 62.)

Virginia
Homezell Chambers v. United States
306 F.Supp. 317 "
United State District Court, E.D. Virginia,
Alexandria Division, November 21, 1969. 7
Certiorari denied, 91 S.Ct. 1619, May 3, 1971,
(See Crawford v. United States, Teacher’s Day in Court: Re-
view of 1967, p. 13.)
Suit was brought on behalf of those teachers in the
overseas school system whose rights to recover back pay
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were not adjudged in the 1968 case of Crawford v. United
States (374 F.2d 266) wherein other teachers were denied
back pay.

The teachers in the present action alleged that their
basic compensation as fixed by Oversears Teachers Pay and
Personnel Practices Act should be equal 1o that received by
teachers in United States school systems of over 100,000
population; that they were being paid less: and that they
were entitled e the difference. The United States Govern-
ment maintained that the law in question did not require
such a result and that the precisc salary paid to the teachers
wus in the discretion of the Department of Defense, Both
partics filed motions for summary judgment,

The law in question allowed the Secretary of cach
military department to fix the rate of basic compensation
of teachers in his department in relation to the rates of
basic compensation for similar positions in the United
States but no rate was lo be higher than for similar posi-
tions in the District of Columbia. The Overseas Dependents’
School System ie peovided for on a yearly basis by appro-

priations from Congress limited to x-dollars per pupil. This
per-pupi! limitation may not be exceeded.

In granting the motion of the Government for sum-
mary judgment, the court held, in accord with Crawford,
that Congress fixed the tota: amount that could be spent
for the yearly operation of the overscas school system, and
within the per-pupil limitation in the appropriations, the
allocation for the amouut to be paid lo teachers and for
other necessary expenses was left to the sound discretion of
the Sceretary of Defense.

NOTE: The Supreme Court of the United States declined
to review the decision.

Washington

Lande v. South Kitsap School District No, 402

469 P.2d 982 '

Court of Appeals of Washington, Division 2, April 22,
1970.

(See page 21.)



CONTRACTS

Arkansas

Farris v. Stone County School District No. |
450 S.W.2d 279

Supreme Court of Arkansas, February 9, 1970.
Rehearing denied March 16, 1970.

A discharged teacher sued to recover the balance of her
salary due under her contract, Following a judgment for the
school board, the teacher appealed on grounds that the trial
court erred in not granting her motion for an instructed
verdicl against the school board.

The school district operated three schools and had five
school dircctors. Two directors lived in one of the school
areas, two in another, and the fifth in the third area. 1t was
general practice for the directors of the area, with the con-
currence of the particular principal, Lo recommend Lo the
board which teacher to hire. Discharge of a teacher was
accomplished in a similar manner. The teacher in this case
was discharged on March 29 by an orol notice from the
principal after a conference he had that day with the board
members living in that arca. The two board members made
the discharge decision based on the principal’s recommen-
dation. The full board never considered the matter until
May 31, after the teacher had requesled the balance of her
salary.

The teacher alleged that the action of two board mem-
bers in ordering her discharge was invalid, The court agreed,
saying that it is settled that contracts with teachers may not
be binding on a district unless they are executed at a duly
convened meeting of the board. The court held that the
same rule must apply to the canceliation of a teacher’s
contract. The fact that the full board considered whether
the teacher should be paid after school had been dismissed
for the summer was not a ratification of the discharge,
Since the record clearly showed that the board never took
any action with respect to the discharge, the decision of the
trial court was reversed, and the case was remanded with
directions that an instructed verdict for the payment of the
balance of salary under the contract be entered for the
teacher.

Florida

Ross v. McCrimmeon

233 So.2d 411

District Court of Appeal of Florida, Third District,
March 31, 1970.

Discharged junior coilege teachers sued to require the
school trustees to issue them continuing contracts. The trial
court denied relief and the teachers appealed. Contracts had
been issued to the teachers. However, the teachers con-
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tended that certain porti . were illegal and returned the
contracts unsigned. When they were notified of their dis.
charge, they sought to require the trustees to jssuc amended
contracls in accord with a memorandum they had sub-
mitled rather than the tendesed ones prepared by the com-
missioner of education,

In affirming the trial court holding, the appellate court
stated thet the trustees were not empowered Lo issue the
contracts sought by the teachers, and did not have a clear
legal duty to do so. The writ the teachers requested was
denied.

Alinois

MeLaughlin v. Tilendis

253 N.E.2d 85

Appellate Court of Minois, First District,
Fourth Division, September 24, 1969; rehearing
denied October 24, 1969,

(See page 73.)

Indiana

Tippecanoe Valley School Corporation v. Leachman
261 N.E.2d 880

Appellate Court of Indiana, Division No. 2,
September 8, 1970.

The school district appealed from a lower court judg-
ment granting a former teacher of the district damages for
breach of contract. The teacher had been employed by
written contract for the 1963-64 school year. By a printed
clause in the contract the teacher agreed “to use such text
materials as are prescribed by said employer, and to observe
all reasonable rules and regulations of the properly con-
stituted school authorities.” The contract also provided
that the teacher could be dismissed during the contract
term for incompetency, immorality, insubordination, or
other just cause after being found guilty of the offense at a
hearing at which the teacher had counsel. The teacher wag
licensed to teach English and social studies, but prior to
commencing employment, he requested that he teach social
studies and literature only, citing a meager background in
grammar. He also requested senior high-school rather than
junior high-school assignments. The teacher was assigned
two classes of United States history and two of United
States government, all on the high-school level. On Novem-
ber 11, 1963, the principal telephoned him and reassigned
him to ninth- and tenth-grade English.

Prior to reassignment, the teacher had distributed to
his history and government students & book list from which
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they were required to choose one book to read. 1t was not
until after reassigmnent that the teacher was told that
books had to be approved by the principal, On November
L5 the teacher wrote to the superintendent of schools,
stating that he felt he must “consider seriously” resigning
because he felt he was not qualified to teach English. On
November 22 the teacher received a memo from the super-
iniendent stating that the school board “has voted viani-
mously to cancel your present contract.” The teacher did
not teach or report to work again. On December 9, 1963,
the teacher received notice that his contract cancellation
had been rescinded, but one or two days later he was
notificd of a hearing to be held to consider terminating his
contract for incompetency and insubordination. Shortly
thereafter and prior to the scheduled hearing, the superin-
tendent wrote to the teacher’s draft board, stating as of
December 18 (the date of the hearing) the school board
would have no more responsibility Lo the teacher and that
he would no longer be employed. About the same time the
teacher’s counsel wrote to the superintendent seeking a
statement of charges, preparation time prior to the hearing,
the right to present and cross-examine witnesses, the right
to employ a court reporter, and a public hearing. No answer
was received to this request, but the teacher did have a
courl reporter present at the hearing, Counsel was not given
time to prepare a defense after the charges were known, nor
was he permitted Lo call witnesses of his own or to cross-
examine witnesses for the board, At the conclusion of the
hearing the teacher’s contract was terminated.

The trial court awarded the teacher the wages that he
would have received had he taught the full year plus inter-
est. On appeal the school board contended that this
judgment was incorrect because the teacher had not proved
that he had complied with all of the provisions of the con-
tract. The court said that if this argument was intended to
mean that the teacher not only had to prove that he was
ready, willing, and able to teach but also Lo prove his ability
and submissiveness during the time he was permitted to
teach, it must fail, Such a rule, the court said, would nullify
the hearing procedures in the contract.

The next argument of the school board was that its
cancellation of the teacher’s contract was conclusive and
that the present suit was a forbidden collateral attack. The
board maintained that the teacher could seck judigial re-
view of its administrative determination only through a
direct attack and not by the present suit. The appellate
court held, however, that the evidence was sufficient to
sustain the implicd finding of the trial court that the pro-
cedure for removal of the teacher provided for in the con-
tract was not followed and that this failure was a gross
abuse of discretion on the part of the board in that its
action denied the teacher’s right-to an opportunity for a
hearing with benefit of counsel. The appellate court ruled
that it did not matter whether the suit was characterized as
a direct attack or as a coliateral attack, for there was suf-
ficient evidence to sustain either or both.

The appellate court found no abuse of discretion on
the part of the trial court and held that the case was fully
and fairly tried in the court below. The verdict granting the
teacher damages for breach of contract was affirmed.
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finsas

Keabertson v. MeCune

472 P.2d 215

Supreme Court of Kansas, July 17, 1970,

A teacher brought an action against the school board
for breach of contract, The trial court granted the motion
of the board to dismiss the complaint and the teacher ap-
pealed,

The teacher alleged that he had a contract for the
1968-69 school year and a letter of transmittal from the
superintendent advising him of his possible assignments.

The teacher stated that he was orally advised that he would
not have to teach any courses other than those listed in the

transmittal letter, all of which were industrial arts courses,
The Leacher further alleged that after school started he was
advised that he would be required to teach an eighth-grade
English class. The teacher refused, and on December 0,
1968, he was discharged from his position hecause his re-
fusal to teach the assigned class, according to the school
board constituted a breach of contract on his part.

The written contract between the teacher and the
board contained blank lines on which the courses were to
be filled in later. The teacher alieged that these blanks con-
stituted a patent ambiguity in the contract that required
explanation by oral evidence. The contract also contained a
clause that stated that “the board reserves the right to
assign said Leacher Lo such building and wotk as the best
interest of the schools of the district require. >

At the trial the teacher sought to introduce evidence of
his oral undcistanding with the superintendent that he
would not have to teach other than industrial arts courses.
The teacher argucd that this oral evidence should be
admissible Lo supply the missing blanks in the contract,

The appellate court held that while oral evidence is
admissible 1o explain an ambiguous feature of a contract,
this rule was inapplicable to the contract in this case. In
view of the clause in the contract permitting the school
district to as=ign a teacher “to such building and work” as
the best interest of the school district indicated, the court
found no ambiguity in the contract. Since the contract was
plain on its face and no evidence was offered to show that
the school board agrced not to exercise its right under the
clause, the court held that the teacher, not the school
board, had breached the contract and his dismissal was
proper. The decision of the lower court granting the motion
of the school district to dismiss the case was affirmed.

Kentucky

Bell v. Board of Education of McCreary County
450 8.W.2d 229

Court of Appeals of Keniucky, February 6, 1970.

The superintendent of schools of McCreary County was
removed from office by the board of education during his
contract term. Prior thereto he was notified of the charges
and filed a response denying them and demanding a hear-
ing. He also requested that the members of the board dis-
qualify themselves on grounds of prejudice. The hearing
was held, but none of the members disqualified himself,



and the removal of the superintendent was by unanimous
vote. The superintendent then filed suit alleging that the
removal was ashitrary. The triai court denied relief, On ap-
peal, the superintendent alleged that the order of the board
should be set aside on three grounds: the members refused

Lo submit to examination to determine any prejudice, the
charges against him were nol sufficiently specific, and the
evidence was insufficient to su pport the charges.

Kentucky law provides iat a superintendent may be
removed for cause by a vote of four members of the board.
The court said that while the specific charges must be
definite enongh to give the accused an opporlunily Lo
defend himself, the law does not provide for a board hear-
ing. The court said that since the board was not required Lo
hold the hearing, the superintendent could lose nothing by
it since he would still have an opportunity to present his
case Lo the court.

As 1o the first contention of the superintendent, that
the order of the board should be vacated because the mem-
bers refused to submit te the prehearing examination, the
court said that while the board members should submit to
an- examination for possible prejudice in the case of a teach.
er when a hearing is required, the absence of order and
fairness in its conduct cannot be prejudicial since no hear-
ing is necessary in the case of a superintendent,

The sceond allegation of (e superintendent was that
the charges were not sufficiently specific to provide him
with a reasonable opportunity to defend himself., Here
again the courl noted that the superintendent cou.d have a
hearing before the court regardless of the action of the
school board. Therefore, the court felt that when the board
conducted the hearing, the production of evidence in
support ¢ the charges served the purpose of making
specific what might have been too general from the charges
alone. The court then reviewed the board’s charges that it
felt had been substantiated by the evidence. The court
found that the charges relating to political activity by the
superintendent were supported by the evidence, although
this charge alonc was insufficient cause for dismissal. Other
charges, including the usc of federal money to support
particular candidates for public office and the failure to
comply with fire safety inspection requirements, had been
proved. The court held that on the whole there were
enough specific charges supported by substantial evidence
to conclude that the action of the board in removing the
superintendent was not arbitrary. The judgment of the
lower court was affirmed.

Michigan

Etue v. Bedford Public Schools, Monroe County
179 N.W.2d 686 7

Court of Appeals of Michigan, Division 2,

May 27, 1970.

The school district appealed from a trial court judg-
ment in favor of a teacher for breach of contract. The
teacher had a contract with the school district for a full
school year. Her authorization to teach was a 90-day sub-
stitute teacher permit obtained for her by the school dis-
trict. At the end of the first semester the teacher’s services
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were Lerminated because a properly certified eacher be-
came available for her position. The school district con-
ceded that the teachers services were satisfactory, but
defended its action by arguing that the superintendent
could not apply for a continuation of the teacher’s permil
because the application included an oath-supported state-
ment that no properly certified teacher was then availabic.
The contract between the teacher and the school hoard
contained a clause 1o the effect that the contract would
terminate if the teacher’s certificate expired.

The appellate court said that this last elause was of no
effect since the teacher never had a certificate and, there-
fore, the clause had no beari.; on her rights. Further, the
school board was well aware of the fact that the teacher
had en' + temporary permit and that the penalty for em-
ploym  of an unqualificd teacher when » qualified one
was avuilable was loss of state aid. However, the district had
placed itself in this position by issuing the teacher a one-
year contract,

In affirming the decision of the Lrial court, the appe'-
late court held that where a school board conlracts with 4
teacher who has only a lemporary permit for a period
shorter than the contract period, the board cannot later
complain that the permit expired and was not renewed,
and, therefore, it was relieved of ils coritractual obligation
Lo the teacher who, in ail other respects, was blameless.

Minnesota

State ex rel. Anderson v. Bellows

179 N.W.2d 307

Supreme Court of Minnesota, June 19, 1970;
rehearing denied September 23, 1970

A college teacher sought an order dirccting officials of
Southwest Minnesota State College to reinstate him as
chairman of the Division of Humanities and to afford him a
hearing upon due notice with respect to his dismissal from
that position. The trial court ¢ "anted the relief requested by
the teacher and the college appealed.

In the fall of 1967, the teacher was appointed chairman
of the department and served in that capacity for two
academic years. His letter of appointment from the college
dean referred to a four-ycar term in that position, but in-
cluded the notation that all appointments are submitted to
the state college board for final consideration. The teacher
conceded that the state board never ratified any employ-
ment contract beyond one year. In August 1969, the teach.
er was replaced as chairman of the department and re-
assigned to the position of associate professor following an
extended exchange of correspondence between him and the
college officials. The teacher refused to accept the reassign-
ment, but notified the president that he would meet and
teach the classes until the court determined the matter of
the chairmanship. During the 1969-70 school year the
teacher was notified that his employment would not be
continued for the 1970-71 school year. The teacher claimed
that he was entitled to" reinstatment as department chair-
man because of the initial four-year contract of emplov
ment,

The appellate court found clear statutory authority i
the effect that the exclusive authority for the management

19



gl

20

I

and control of cach of the state colleges was in the state
college board. Furthe: . it found no regulation of t!at board
that delegated to anyone the authority to enter into em-
ployment contracts with personnel. While under the ex-
isting regulation the college president may recommend ap-

pointments, they must be approved by the state college

board before a contract could be created.

The appellate court said that the teacher must be
charged with the knowledge that the state board had exclu-
sive authority to execute employment contracts. Since in
this case the board had never approved a contract for the
teacher beyond one year and the teacher had failed to
prove the existence of a four-year contract, the court con-
cluded that he was not entitled to a writ of mandamus
ordering his reinstatement as department chairman, In so
deciding, the court declined to direct that the teacher be
given a hearing as to the reasons why he was not permitted
to continue the chairmanship during an academic year
which has already passed, for this would serve no useful
purpose. The appellate court also held that the teacher had
been properly informed that his contract would not be re.
newed for the 1970-71 school year. The writ issued by the
lower court was vacated and the decision was reversed.

Mississippi

Stegall v. Jones

241 So.2d 349

Supreme Court of Mississippi, November 9, 1970;
rehearing denied December 14, 1970,

A principai of an attendance center appealed from the
lower court decision upholding his dismissal. Tn his notice
of dismissal he was advised of his right to a public hearing.
The hearing was held before the school superintendent of
Rankin County, at which the principal was representéd by
counsel and a complete transcript was made. Al the con-

clusion of the hearing the county school superintendent
found the principal guilty of the six charges against him and
removed him from office. The principal then appealed to
the statc board of education which affirmed the decision of
the superintendent as did the lower court.

Under the policies of the Rankin County board of edu-
cation a principal of an attendance center is responsible
for, among other things, the proper spending and accounting
of the funds ir his budget. The policies also provided that
all supplies must be purchased on competitive bid and that
a principal may not be reimbursed for miicage on his car
used in the regular performance of his duties.

The first charge against the principal was that he used
school gasoline in his private automobile. The principal
admitted this use for school-related duties, but said that
when he was informed this was improper, he stopped. The
second charge was that he purchased a mowing machine
without taking competitive bids. The principal also
admitted this, but stated that the machine was purchased
from a manufacturer on the state-approved list at the state-
approved price. Charge number three was that he had
charged to the school district personal long-distance calls
from both his home and his office phones. The principal
contended that he thought these were covered by the
language in his contract that said “plus teacher’s home with
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utilities furnished.” The final charge mentioned by the
court was that the principal had made purchases under Title
I, ESEA, that were turned down by the coordinator and
had to made up by the school district in excess of its
budget. 7

The appellate court noted that it was confronted with
“at least four sericus mistakes of judgment and discretion
on the part of the [principal].” It appeared to the court that
at times the principal acted with studied indifference to the
written policics of the county board of cducation. The
appellate court could not say that the board was not
justified in gradually losing trust and confidence in the
correctness of his decisions. Finding substantial evidence to
support at least four of the six charges against the principal,
the appellate court affirmed the judgment of the trial court
upholding his dismissal.

Oregon

Owens v. School District No. 8R of Umatilla County
473 P.2d 678

Court of Appeals of Oregon, Department 2,

August 13, 1970,

A teacher sought a judgment declaring that he had a
valid teaching contract pursuant to rules adopted by the
board of education and included in his contract, The hoard
claimed that the adopted rules contravened state law and
were invalid. The trial court granted the motion of the
school district to dismiss the suit and the teacher appealed.

The district was a nontenure one and as such was re-
quired by state law only to give notice to a teacher by
March 15 of intention to renew or not renew his contract.
However, the district had a negotiated agrecment with the
local teachers association that provided for conferences
with a teacher whose performance was unsatisfactory and if
the problem persisted, the administrator could recommend
a one-year probationary contract at the conclusion of the
present employment contract. If the performance of the
teacher did not improve, dismissal could be recom-

mended, but the teacher must be given written notice with
reasons and a hearing on request. The teacher in this casc
had a three-year contract with the board and was notified
prior to March 15, 1969, that his three-year contract would
not be renewed. The district did not comply with the pro-
cedures for dismissal set out in the agreement.

The teacher contended that the board must comply
with the procedures in the agreement, and since it did not,
he had another valid three-year contract with the board.
The school district claimed it complied with statutory pro-
visions for contract renewal. Therefore, the issue before the
court was whether the school district had the authority to

promulgate binding rules and regulations concerning non-
renewal which are different from provisions set out in the
statute. For if the siatute sct out minimum standards, the
district might properly bind itself to follow higher stan-
dards and could be found liable for failure to comply with
those rules and regulations.

In addition to the state statutes gnverning nonrenewal
of contracts in nontenure districts, school districts are given
broad grants of authority in various areas, including the



hiring of teachers and the fixing of compensation and the
terms and conditions of employment. However, -ince the
statutes were silent on removal of personnel, the court
found that the statutes placed no restrictions on the district
,board concerning such removal. Morcover, the giving of
notice of renewal or nonrenewal of contract as provided by
statute is not a grant of power to the board but a duty on
its part Lo its teachers who have the express statutory right
to be so informed by March 15, which the board could not
transgress. The court also (ound that each school district
had the statulory power to establish rules for the govern-
ment of the schools so long as they were consistent with
the rules of the state board of education.

Since in this case the rules and regulations contained in
the agreement were not incousistent with any rules of the
state board, were not a transgression of the slatutory right
of teachers for notice of contract renewal or nenrenewal,
nor inconsistent with the statutes mentioned, the court
concluded that the procedures contained in the negotiated
agreement and their inclusion in the teacher’s contract were
permissible. Therefore, the lower court should not have
granted the motion of the school district to dismiss the
case. The decision was reversed, and the case was remanded
to the lower court for further proceedings consistent with
the opinion of the appellate court.

Pennsylvania

Mullen v. Board of School Directors of DuBois
Area School District

259 A.2d 877

Supreme Court of Pennsylvania, December 4, 1969.

(See page 43.)

Washington

Daly v, Sheiton School District 209

475 P.2d 897

Court of Appeals of Washington, Division 2,
October 5, 1970.

A school psychologist appealed from a trial court judg-
ment dismissing his complaint against the school district for
breach of contract. The teacher had an employment con-
tract to begin in September 1965. On the first day of
school he was issued supplies and installed in his new office.
A few days later he had an encounter with the school dis-
trict personnel director. He then went to see the superinten-
dent who told him that his contract was in jeopardy and
that his application for provisional certification was being
held up by the superintendent so that the school board
would not be given an opportunity to immediately dis-
charge him. A few days later the psychologist was ordered
to turn in his supplies and keys, and at his own request was
given a document stating that he was authorized to nego-
tiate with another district for a new position and that “he
has not been authorized to function professionally within
our District.”

In October the superintendent suggested to the em-
ployee that he return .o the Shelton school district, but
before he could do so, 2 snew school bosrd was elected and
the superintendent wau replaced. Finally in December
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1965, the school board wrote a letter to the employee,
notifymng him that he had voluntarily quit his employment,
The appellate court held that on the record before the
trial court it was not clear whether the employee had been
discharged, his contract had been breached, or the contract
had been voluntarily abandoned. Under these circum-
stances, Lhe appellate court held that it was error for the
trial court to dismiss the complaint. The higher court was
of the opinion that it was up to the jury to resolve the
questions of fact anc determine what did happen. For these
reasons the case was remanded Lo the trial court with diree-
tion for retrial and jury consideration of whether or not the
employee abandoned the contract or whether his failure to
work in the district was excused by the actions of the
superintendent or inaction of the school board.

Lande v. South Kitsap School District No. 402
469 P.2d 982

Court of Appeals of Washington, Division 2,
April 22, 1970.

A high-school English and drama teacher brought an
action against the school district, seeking a judgment that
she was entitled to the same contract for the 1967-68
school year as she had previously been given. From her
initial employment in" 1962 through the 1966-67 school
year, the teacher had received her base salary plus $550 for
a special assignment in dramatics. For the 1967-68 school
year the districl proposed to pay her only $100 extra salary
for moderating a dramatic club. She refused to sign the
tendered contract, consulted an attorney, and instituted a
grievaice procedure. Conferences between the teacher and
district officials were held before the end of school and
during the summer. At the conclusion of the last meeting in
August 1967, the teacher reluctantly signed the contract
originally tendered to her. This contract was formally
approved by the county superintendent early in October
1967.

Shortly after school began in September 1967, the
teacher filed suit. The trial court ruled that the tenure law
guaranteed the teacher a contract at the same salary she had
received the year before, and that the contract tendered by
the school district constituted a notice that they wished to
renegotiate the teacher’s contract. The trial court con-
cluded that the negotiations of the teacher and her signing
the contract constituted a waiver of her statutory re-
employment rights. The trial court dismissed the case and
refused to allow the teacher attorney fees.

The issues on appeal were whether or not the teacher
had waived her rights under the tenure law, and if she had
done so, did the court suit filed prior to the time that the
contract was approved by the superintendent constitute a
repudiation of the waiver.

The appelate court held that the teacher did waive her
rights under the tenure law when she entered into negotia-
tions with the school board concerning ihe change of
duties. There was also substantial evidence to support the
trial court’s finding that the teacher was aware of her rights
under the tenure law and that she knowingly and willingly
waived them by signing the contract after the meeting with
the board of education, :
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The court noted that the tenure law in any event would
not have given the tcacher a vested right to coach
dramatics, an extracurricular subject, but it would have
entitled hier to the extra compensation in her previous con-
truct, had <he pursued the regular gricvance procedures.

The court also held that the teacher had not filed suit
before the contract was approved. The contract offered the
teacher contained a stamp of the signature of the board of

directors attested to by the clerk of the board and became
binding when the teacher signed it. The court said that the
signature of the superintendent was not required to make
the contract valid, but was required solcly to verify that the
contract conlormed to state law and that the teacher had
the proper credentials to teach.

The trial court decision was affirmed.
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Tenure Teachers

THE CASES comprising this section fall into two catagories, those in which the teacher

has tenure, and those in which the presence or

Alabama
Aulry v. Board of Education of Randolph County
235 So. 24 651

Supreme Court of Alabama, May 15, 1970,

A teacher on continuing contract status was notified by
the hoard of cducation that his contract was being can-
celled. The notice specified the grounds for cancellation,
including being in school under the influence of jn-
toxicants, and mentioned six dates when the teacher was
counseled hy the principal and/or the superintendent prior
to notice of cancellation. I'ollowing the receipt of the
notice, the teacher notified the board that e wished a
hearing on the matter, and one was held at which the teach-
er was represented by counsel, The board entered its de-
cision that the contract was cancelled, The teacher appealed
to the State Tenure Commission, which upheld the local
board determination. In a further appeal to the circuit
court the local board decision was upheld. The present
appeal followed.

The trial court noted in its decision that its right of
review was limited to whether the action taken by the em-
ploying board was in accordance with the teacher tenure
law and, sccondly, whether the action was arbitrarily un-
just. The appellate court agreed with the lower court, hold-
ing that the teacher had reccived a detailed statement of the
reasons for the cancellation of his contract and that the
procedures outlined in the tenure law were followed.
Furthermore, the appellate court also concluded that the
evidence taken at the board hearing supported the deter-
mination of the local board. Therefore, the trial court de-
cision upholding the contract cancellation was affirmed,

Cullman City Board of Education v. Buchanon
231 So.2d 134
Court of Civil Appeals of Alabama,
December 15, 1969, Rehearing denied January 5, 1970,
A teacher scught a court review of the action of the
State Tenure Commission which upheld the local school-

board decision transferring hier to another school and grade..

The teacher had received a hearing before the locai board

prior to appealing to the State Commission. This agency

rendered its opinion on August 1, 1967. On January 6,
1969, the teacher sought judicial review of that decision.
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absence of tenure is at 1ssue,

The trial court set aside the transfer and the school board
appealed.

The teacher’s peti.ion had not named the persons who
were Lo respond. However, the trial court had ordered that
copies of the petition and the order setting the date of
hearing be served on cach defendant. Copies of these papers
were served on the local superintendent and the =i Perin-
tendent of the state department of education. Since the
state superitendent is not a member of the State Tenure
Commission, that hody was never served and it made no
appearance at the trial.

The appellate court ruled that the action should have
been brought against the State Tenure Commission and not
the local board, and for that reason held that the lower
court decision should be reversed as Lo the local board,

The appellate court also concluded that the lower court
should not have taken jurisdiction of the matter because of
the teacher’s delay in bringing the action. The case was re-
versed and remanded.

The supreme court of the state in a per curiam opinion
(231 So.2d 137, February 5, 1970) denied a writ for a
review of the decision, but stated that this denial was not
to be considered as an approval of that part of the lower
appellate court decision pertaining to the delay in bringing
suit.

Foster v. Board of Education of Bullock
County, Alabama

431 F.2d 648

United States Court of Appeals, Fifth Circuit,
September 15, 1970,

(See page 49.)

Arizona
Palicka v. Ruth Fisher School District No. 90
of Maricopa County
473 P.2d 807
Court of Appeals of Arizona, Division 1,
Department A, August 31, 1970
A nontenure teacher appealed from the lower court
decision upholding the action of the school board in termi.
nating her contract. The teacher was first employed for the
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1966-67 school year, and her coutract was renewed for the
1967-68 school yvear. Toward the end of that year, she was
orally informed by the head teacher that her contract
would not be renewed for the next year. Inefficiency, lack
of discipline in the classroom, failure to coutrol her
emotions in diseiplining children, and failure o possess
proper qualifications were given as reasons for not re nuvmg
the contract. However, the head teacher failed to give the
teacher writlen notice by March 15 as required by statute
with the result that her contract was automatically renewed
for the 1968-69 school year.

After realizing its error, the board of education ten-
dered the teacher a contract, but cight days after school
started in September 1968, the Loard gave the teacher
written notice that she was suspended and that her dis-
missal was being recommended f(or the reasons enumerated
previt)ugl} The teacher was present with counsel at a hear-
ing before the board. At the conclusion of the he aring, the
board orally advised the teacher thal her suspension was
made permanent and that her contract would be termi-
nated. Seven days later the teacher received written notice
of dismissal. In her suit the teacher alle ged wrongful breach
of her contract and unlawful termination under the Arizona
tenure law,

The teacher argued that the tenure law re quired writlen
notice to the teacher within three days of the hearing, and
since she did not receive notice until seven days after the
hearing, the termination was void. The court disagreed with
this argument, noting that the statute required tht- board Lo
reach a decision wnthm three days and then nuhfy the
teacher but the time for notification was not set out in the
statute. The court ruled that notice to the teacher within
seven days after the hearing was reasonable under the cir-
cumstances and complied with the statute,

The teacher then contended that the board waived the
alleged deficiencies in her teaching because it allowed her
contract to be automatically renewed for the 1968-69
school year, with knowledge of the alieged deficiencies. In
rqerlmg this LOI][EHUOH Lhc court sald lhal the lEﬂLhP

admlmztratora who [Ehll‘E proballomry Leachurﬁ-@ wnlh
known deficiencies in the hope that they can assist the
teacher to improve performance from later dismissing the
teacher for cense should their efforts fail. Theretore, the
courl ruled, the board was not estopped from asserting the
same d&fn(nenu?s in the teacher’s perl.rmance a» it had
earlier asserted.

dismissal of the teachFr or on th teacher to show thdt sht:
was dismissed without good cause. The trial court had
assumed that the hurden ﬁf proﬂf was on the teacher The
nat bt: dlEmlSSEd during a contract penad vnthaut good
cause, once the teacher had shown that a contract existed
and that she was discharged, the burden shifted to the
school board to establish good cause for the dismissal. Since
the trial court made no determination as to whether the
school board met this burden, the case was remanded to
that court for a new trial.
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California

Gilbaugh v. Bautzer

83 Cal.Rpir. 800

Court Gprpé.Jl of California, First District, Division 3,
]mumry 22, 1970.

A tenure employee of San Jose State College brought
an aclion Jédllhl the college officials, challenging his re-
assignment in 1906 from an administrative Lo an academic
position with a t'orraqpmldmg reduction in salary. He had
been an associate professor prior Lo being appointed to an
administrative position of dean and academic vice-president
of the college. After seven years in that position he was
reappointed to the position of professor of education, He
requested a hearing on the sole question of whether the
new position was commensurate with his qualifications. A
review board appointed by the trustees of the state college
system affirmed the assignment. The trustees then heard
the professor and adopted the decision of the review board.
Suil was then brought. The trial court denied relief and this
appeal followed.

A section of Lhe state education code allowed an ad-
ministrative employee to be transferred to an academic
position commensurate with his qualifications at the salary
for that position. The college officials relied upon this sec-
tion for their action, The professor maintained that this
section of the code ceased to have any effect as of 1962.
The court reviewed the legislation and found that although
some portions of the hlght:r education act were intended to
br temporary only, this was not one of those sections and it

“continues to the present time to provide spt:Llfl(‘a"y for
the reassignment of administrative personnel.”

The professor also dl‘glli:[] that the position to which he
had been assigned was not “commensurate with his qualifi-
cations,” and thus his transfer was not authorized by the
statute. He contended that he was fully qualified as an
administrator and thus any position that required teaching
only was not commensurate. The court did not agree with
the argument, saying that it was contrary to the intended
effect of the statutory provision. Further, reduction in sal-
ary alone does not show that the new position was not
commensurate with the profession’s qualifications, for he
has no vested right in a particular salary. The court con-
cluded that ““the a;ademnc position to which [the professor]
was reasmgm:d is fully commensurate with his teaching
qualifications.” The decision of the lower court was af-
firmed.

Palo Verde Unified School District of Riverside

County v. Hensey

88 Cal.Rptr. 570

Court of Appeal of Cahfmma Fourth District, Division 2,
July 24, 1970.

A tenure junior-college teacher brought an action
challenging the right of the school district to dismiss him.
The trial court entered a judgment permitting the dismissal
and the teacher appealed. The charges brought against the
teacher were immoral conduct and evident unfitness for
service.
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The appellate court considered the evience relating to
the teacher’s actions on which charges were based, These
mcluded tearing out from his classeom a defective loud
speaker which was an integral part .2 the fire alarm and bell
systens, making vulgar comment. to the class, and making
vulgar references to the superiniendent,

The court held that althsugh some of the comments of
the teacher were merely valgar and in bad taste and not
necessarily immoral, tahen altogether the incidents served
as a substantial basis for the tria) court’s determination that
the charges of imrwral conduct and evident unfitness for
service were trus and constituted sufficient cause for dis-
missal,

Vittal v. .ong Beach Unified School District
87 Cal.Zeptr. 319

Cov:t of Appeal of California, Second District,
Division 2,

iay 26, 1970,

A junior-college teacher of English as a second language
sued the school district, seeking a judgment that she was
entitled to be classified as a permanent employee and about
319,000 in back salary from the 1959-60 school year, The
trial court directed the school district to classity the teacher
as a permanent employee as of September 1959, hut denied
any award for the claimed deficiencies in salary, The teach-
cr appealed, contending that she was entitled to permanent
status on a full-time basis with back pay from the 1959-60
school year, and the schiool district appealed, contending
that she was entitled to neither, or at the most, permanent
part-time status.

The teacher had been employed by the district since
the 1956-57 school year, and at all times was paid on an
hourly basis. During the 1959-60 school year and every
year thereafler, the teacher made demands on the juitior
college officials that she be classified as permanent, Every
year she was informed that her request was denicd. She
eventually consulted the local teacher association, and one
of its officials got in touch with the schooi district about
her request. ‘At the beginning of the 1967-68 school year,
the teacher was informed that her teaching load was re-
duced from the expected 21 hours per week to 12 hours
per week. This action, the teacher alleged, was arbitrary and
intended to punish her for asserting her claim to permanent
status. The trial court agreed with this contention and di-
rected the school district Lo compensate the teacher at the
rate she would have received had she taught the 21 hours
per weck. The trial court also found that with the excep-
tion of the 1967-68 school year, the teacher “carried and
performed a teacher load equivalent to or greater than oth-
er permanent employee teachers instructing the same
course.”

The main issue in the case, according to the appellate
court, was whether or not the teacher was entitled to
permanent status. The California Education law provides
that a certificated school employee who completes three
consecutive school years and is re-employed for a fourth
year becomes a permanent employee. A complete school
year of service is defined as service for at least 75 percent of
the number of school days. The school district asserted that
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al no time had the teacher served 75 percent of the number
of school days for three conseentive vears. Th acher
urged a more liberal construction of the statute, arguing
that the law does not require a teacher to hold classes or
teach 75 percent of the time, only that she serve-75 percent
of the time. She contended that she met this requirement
during all years except 1967-68 in that she carried a full
teaching load and worked s many hours as teachers classi-
fied as permanent in the same conrse.

The court did nei feel that the fegislature intended as
strict a constructien of the statute as that advocated by the
school district. The court said that where a statute must be
construed bv the courts, it should be interpreted so as to
produce a result that is reasonable. [n this case a reasonable
mterpretation would be that where a ( acher has taughi
more than 75 percent of the hours of a full-timae icacher
but has not taught 75 percent of the days of the school
year, the teacher is entitled to permanent status, The court
held under the facts of this case that the teacher had served
more than 75 percent of the school days for three consccu-

tive vears and therefore was entitled 1o be classified as
permanent.

The next issuc was whether or not the judgment grant-
ing permanent status should be retroactive to September
1959. The appellate court said that although the teacher’s
right to permanent status accrued as of that date, suil Lo
establish that right had to be brought within three years’
time.. However, every September the teacher’s right to
permancnt status aulomatically became renewed. Bul since
suil was not brought until December 1967, permanent
status could be retroactive only to Scptember 1965, For
similar reasons, the court held that the teacher was not
entitled to back pay for the years prior to 1967-68. Al-
though the teacher asserted permanent status every year,
she always contracted to teach at an hourly salary.

The appellate court found sufficient evidence to sup-
port the findings of the trial court that the drastic reduc-
tion in the teacher’s load for 1967-68, “‘was withoul justifi-
cation, capricious and knowingly calculated to prejudice
[the teacker’s] position as a permanent employee.” Nor did
the trial court crr in ordering that the teacher be paid for
1967-68 and 1968-69 on the hasis of the hourly rate provided
in her contract for 21 hours. The one question that was left
unanswered by the trial court was whether the teacher was
cntitled to full-time permanent status or parl-time status.
The court held that since substantial rights depend upon
her status, this question should have been determined. In
view of the finding that the teacher had a full-time load for
all years except 1967-68, she was entitied to have the trial
court judgment modified to declare that she was entitled to
full-time permanent status. The trial court ruling, with this
modification, was affirmed.

Colorado
Robb v. School District No. RE 50(])
475 P.2d 30
Colorado Court of Appeals, Division 1]
August 18, 1970; rehearing denied September 15, 1970.
A teacher-principal appealed from a trial court decision
which directed a verdict in favor of the school district. The
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teacher alleged that he had a valid contract for the 1966-67
school yt‘ar which the schoo! district had breached. The
district denied this, and charged that the teacher refused to
accept reassignment and therefore breached the ~ontrael,

The teacker had been employed by the school district
since 1952-53 undei a series of written contracts. For the
1965-66 school year he received a salary of $7,720, includ-
ing a $1,000 supplement for duties as a principal. During
that school year the board amended its retirement policies
to provide for mandatory retirement at age 65. The teacher
was then 65 years old. The board decided to retire him at
the end of the 1965-66 school year. but never gave him
written notification of this although it was dllﬂged by the
board but denied by the teacher that he was given oral
notice. In June 1966, the teacher inforined school officials
that he had not retired and that he considered that he had a
valid contract for the 1966-67 school year. The board then
offered the teacher a contract that did not include the sal-
ary supplement for the principal’s duties. The teacher re-
fused this olfer and indicated his readiness to perform
services at the higher salary. The board would not agree,
and the teacher never performed any duties for the board
for the 1966-67 school year.

In granting the directed verdict in favor of the school
board, the trial court found that the teacher was not a
tbllllf&d teacher under state law, that the teacher was auto-
matically re-employed for the 1966 67 school year by the
failure of the school board to notify him to the contrary by
April 15 of the preceding school year, and that the board
deemed the teacher’s work as a principal unsatisfactory and
recassigned him as a classroom teacher for the 19606-67
scheel year. The trial court then held that the failure of the
teacher to accept this reassignment was improper and he
was not entitled to any relief.

On appeal the higher court found as the trial court did
that the teacher was automatically re-cmployed at the same
salary for the 1966-67 school year. However, contrary to
the finding of the trial court, the appellate court found that
the teacher did have tenure. The school district did not
elect to come under the stai: tenure law until the 1963-64
school year and rone of its employees at that lime were
cligible for tenure until the 1960-67 school year, Since the
teacher in this case was not informed in writing that he
would not be re-employed for the 1965-67 year, he was
automatically re-employed and achicved tenure by opcra-
tion of the statute, which granted tenure after a three-year
probationary pengd and re-employment for the fourth
year,

The appellate court ruled further that since the teacher
had the protection of the tenure law, he could not be re-
lieved of his duties as principal and be transferred to a
teaching position until the statutory requirements had been
camplied with, ’he tenure statute permits transfers when
the teacher-administrator is “deemed” unsausfavtory in his
administrative capacity. Another statute requires that all
vating at any hoard me;ting must he by mll E;all The state

board l“OLl]d act Dnly at a puhhc meetmg and Dnly by roll-

call vote. Since no roll-call vote was taken, the appellate
court held that the action of the board dt,t:mmg the teacher
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unsatisfactory as an adminiscrator was a nullity and of no
consequence.

Concluding that e ¢ atract of the teacher-principal
was operational and enforceable until the proper procedure
was taken by the board to “deem” him unsatisfactory and
transfer him, the appellate court reversed the trial court
judgmpm in favor of Lhc suhool bmrd ‘Sinu’* lhe lf:a(hér
but was prevmted hy lh{, ‘aLhDO| lmardr!mm dmng $0 whm
it refused to honor the contract and hired a replacement,
the trial court was directed to enter a judgment for the
teacher for the difference between the salary he would have
received as teacher-principal and what he did receive during
the 1966-67 year.

Florida

Powell v. Board of Public Instruction of Levy County
229 So.2d 308

District Court of Appeal of Florida, First District,
December 18, 1969; rehearing denied January 14, 1970.

A teacher sought a court review of the board of public
instruction action lhdt terminated his contract during the
school year. He had been notified by the superintendent
that he was being suspended on grounds of immorality and
that he was Lllllllﬂd Lo a public hearing on the charges. The
teacher requested a hearing, but asked for and received a
continuance of that hearing one month beyond its original
date. On the day of the hearing, the teacher was served with
another notice specifying the charges against him. At the
hearing the charges were sustained and the teacher’s con-
tract was terminated. The school board rendered no final
order containing findings of fact based on the evidence nor
specifying which of the charges had been sustained.

In his suit, the teacher contended that he was denied
due process of law in that the charges placed against him by
the superintendent were so vague, indefinite, and uncertain
as to preclude him from adequately preparing a defense and
that he was not afforded 10 days’ notice of the specific
charges of misconduct made against him at the hearing as
required by law.

The court noted that the charges against the tcacher
were couched in general language and contained no specific
facts. However, the teacher had not asked the board to
furnish him w1lh a more definite statement of facts. Had he
done so, the court said, the board would have been required
lo furmsh him with e.ux:h

As to the teacher’s contention that he was denied 10
days’ notice of the charges before heing required to appear
at the hearing, the court noted that almost one and one-half
months elapsed beiween the time the teacher was first
notified of his suspension and the time the hearing was
held; that although the teacher was served with specific
charges only on the day of the hearing, at no time did he
request a continuance of the hearing on the ground that he
was taken by surprise or that he did not have an adequate
time to prepare his defense. The court held that since the
teacher had failed to demonstratc that he had been pre-
judiced by the alleged insufficiencies of the notice of
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charges or by a lack of sufficient time to prepare his
defense, such errors, if any, were harmless and did not
Justify reversal of the action of the board on these grounds.

The court, however, found merit in the teacher's argu-
ment that the board departed from essential requirements
of law iu failing to make any findings of fact based upon
the evidence adduced at the hearing and in failing to render
a final order specitying the charges of which he was fond
guilty and on which the order terminating his employment
wias based. The court agreed with the reasoning of the
teacher that unless such a final order ig cutered, he is in no
position lo demonstrate to the reviewing court that the
board’s action is erroneous. In terminating a teacher’s con-
tract, a school board’s final order which is couched in such
geneval language as to amount to nothing more than a “ver-

dict of guilty as charged” is insufficieut. Due process as well
as Florida law, the court held, requires that the final action
of the agency be reduced to writing, contain findings of
fact based upon the evidence, and specifically state the
charges which the agency finds to have been sustained. 7

The action of the board of cducation was quashed, and
the case was remanded with directions that the final order
as outlined by the court be entered.

Pyle v. Washington County School Board
238 So.2d 121
District Court of Appeal of Florida, First Distri t,

ic
July 7, 1970; rehearing denied August 14, 1970.

A former teacher petitioned the court to review his
dismissal by the Washington County school system. The
teacher had been employed as a band instructor by the
school district. Complaints from parents concerning the
lack of discipline in his classes came to the principal, and
such further complaints, including indelicate sexual com-
ments he made in class, came to the superintendent. The
teacher was notified in writing of the nature of the com-
plaints, and two days later was further notified that he was
suspended and he had a right to a hearing. A public hearing
was held approximately 30 days after the suspension; the
teacher was sresent and was represented by counsel. Since
an official court reporter was not available at the hearing, it
was agreed by the parties that the secretary to the superin-
tendent could make a transcript of the proceedings.

Contrary to the contentions of the teacher on appeal,
the court found that no constitutional rights of the teacher
were violaled nor was there any violation of his rights under
the rules of professional practices. The court noted that the
teacher was aware of the charges, and was given ample time
to prepare a defense. The teacher also argued that the evi-
dence did not substantiate the charges of incompetency and
immorality. The court found that there was sufficient com-
petent evidence to substantiate the two charges. As to the
immorality charge, the court stated that there was evidence
of unbecoming and unnecessary risque remarks made by
the teacher in a class of mixed teen-age boys and girls
which, the court agreed with the school board, were of an
immoral nature. The last point raised by the teacher on
appeal was that the administrative procedures utilized at
the hearing were not according to statute. The court found
‘the only departure from the statute was the absence of a
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court reporter and this requircment had been waived by the
partics. For these reason: the court deelined to review the

CA8e,

Georgia

Hood v. Rice

1725 E.2d 170

Court of Appeals of Georgia, Division No. 2

November 7, 1969, rehearing denied Novemher 24, 1969,

A former teacher appeared before the Atlanta Board of
Education sceking back pay and pension benefits. She
alleged that in February 1952 she was discharged without
notice, charges, or a hearing. Other personnel testified that
she had voluntarily terminated her employment at that
time. The Atlanta board denied her any relief, This decision
was affirmed by the stale board on appeal. The teacher
then appealed 1o the court which found that she had volun-
tarily left her employment and was not entitled lo any
unpaid wages or benefits. The teacher appealed that deci-
sion, alleging 24 specific errors.

Prior to the hearing on the present appeal, six of the
enumerations of the teacher had been disposed of. This
court considered the remaining allegations of the teacher.
The first was that the local board was prejudiced and did
not give her a fair hearing since at the start of iis hearing
the chairman stated that it was the contention of the board
that she left her employment of her own volition. The
court disagreed with the teacher, stating that these remarks
were nothing more than a state 1ent of the issues and not a
prejudgmient of the case,

The teacher also alleged that it was error for the local
board to place the burden of proof on her rather than on
the board. The court held that this enumeration was with-
out merit in that the plaintiff in an action always has the
burden of proof. The teacher then maintained that the
orders of both the local and state boards were void in that
they contained no findings of fact or conclusions of law as
were necessary under the Georgia Administrative Procedure
Act. The court noted that this act did not apply to the local
school board in that it was not an “agency’ as defined
under the act and did not apply to the state board of educa-
tion since it had heard the case as an appellate body and
not de novo. The remaining enumerations of error were also
dismissed, and the judgment of the trial court was affirmed.

I'linois

Van Dyke v. Board of Education of School District

No. 57, Cook County, lllinois

254 N.E.2d 76

Appellate Court of Illinois, First District, First Division,
June 6, 1969: rehearing denied December 18, 1969.

A principal who had been trarsferred by the board of
education to the position of classroom teacher at a lower
salary sought a reversal of that action. He alleged that he
was transferred because he refused to resign and that this
transfer was a violation of his tenure rights. The principal
notified the board that he considered the action a dismissal
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and requested a bill of particulars and a public hearing. A
hearing was held and the transier was realfirmed.

The school board moved Lo dismiss the courl aclion,
contending that any hearing furnished the principal was
graturtous and not required by statute and thal since its
decision was merely a transfer and not a tenure dismissal

action, the principal was nol entitled Lo any administrative

review, The triodseses sy A DO Ard and dismisscd
the action; the Principal appealed

The principal contended that his transfer with a reduc-
tion in salary was a violation of his tenure rights and that
the action of the board was in the nature of “chicanery or
subterfuge designed to subvert the provisions of the Teach-
er Tenure Law.” The school board, on the other hand,
coulended that it had the express power up ler the tenure
law to transfer the principal, and that it had done so in {ull
compliance with the law.

pal does not acquire tenure as a principal but does acquire
tenure as a ceri.fied employee ol the school district.” The
courl rnled that a principal could be transferred to a teach-
ing position al a reduced =:lary so long as the reduced
salary was “bascd upon some reasonable classification™ and
provided that the action was bona fide and not designed to
subvert the provision of the tenure law, The court held that
these guidelines had heen met and that the transfer of the
principal to a teaching position was within the law. The
judgment of the lower court was upheld.

Wells v, Board of Education of Community
Consolidated School District No. 64.

257 N.E.2d 252

Appellate Courl of Illinois, First District, Third
Division, February 19, 1970.

(Sec Teacher’s Day in Court: Review of 1967, p. 26.)

It had previously been judicially determined that the
teacher had been wrongfully discharged and the school
board was ordered to reinstate her as a teacher of trainable
mentally handicapped children. At the time of her dis-
charge, the teacher was on the ninth level of the salary
schedule, where she had been for two years. Following rein-
statement the teacher sought damages for the four years
that she had not been employed by the school board. In
compuling the damages the trial court assumed that the
teacher would remain at the ninth experience salary level
for the four-year period, that the base salary for cach year
would be the same as that actually used by the school
district in computing the salary of the reguiarly employed
teachers, and that the teacher would receive the $300
special education additive that she had received for teaching
handicapped children. The court also offset the damages by
the amount that the teacher had received by teaching in
Wisconsin for the four years. Both the teacher and the
board appealed.

The teacher contended that the trial court should have
assumed that she would have advanced one experience level
each year and that her Wisconsin carnings should not have
been used to set off the damages since she was not. required
to travel 90 miles from her home for other employment.
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The board contended that the base salary used should have
been that which the teacher was receiving when discharged
and that the $300 additive should not have been included

The appellate court found that advancement on the
salary schedule was not automatic ch year since under the
" depended upon the
recommendation of the principal and the superintendent
and the approval of the board of education, Also, the teach-
cr had not been advanced on the salary schedule in the
school year preceding her discharge.

The court also found that the Wisconsin earnings of the
teacher were rightfully used to offset damages. The court
said that even if it was assumed that the teacher was not
done so, her earnings there would be used to miligate
damages.

The court disagreed with the school-board coutention
that the base salary used Lo compute damages should be the
one in use when the teacher last taught in llinois. In fact
the base salarv had increased each year and if the teacher
were not wrongfully discharged, her base salary would have
likewise increased. The court said that the same applied to
the $300 special education additive.

The decision of the trial court was affirmed.

nentucky

Snapp v. Deskins

450 S.W.2d 246

Court of Appeals of Kentucky,
January 23, 1970.

(Sce page 55.)

Louisiana

231 So.2d 67
Court of Appeal of Louisiana, First Circuit,
February 2, 1970,

A senior high-school band instructor who had been
demoled to the same position on a junior high-school level
sought court review of his demotion. The school board
failed to file any pleadings in the matter and the trial court
entered a default judgment in favor of the teacher. The
school board then sought a new trial, alleging that the trial
court had erred in granting the default judgment since the
teacher had not made out a prima facie case in that his
petition contained no allegation that the hearing held
before the school board was not conducted according to
law. The trial court denied the motion for the new trial and
the school board appealed.

The tenure teacher had been a junior high-school band
instructor when he was appointed as band instructor in the
seriior high school. Shortly after the appointment, dif-
ficulties arose between the teacher and the principal of the.
high school and the supervisor of music for the school sys-
tem. The teacher was given the option to voluntarily return
as band instrucior to the junior high school or to face dis-



missal at a later date. Many communications passed be
tween the parties in the next months with the teacher re-
fusing to accept the junior high-school position. Charges of
incompetency and villful neglect of duty were eventually
brought against the teacher. Afier a hearing the school
board found him guilty of the charges, and he was re-
assigned to the position of band director at the junior high
school.

The appellate court review~d the tenure statutes of
Louisiana and noted that the trial court serves as an appell-
ale courl in reviewing decisions of a school hoard. The
record showed that the only evidence before the trial court
was two letters from the teacher’s altorney to the school-
board attorney, informing the latter that default judgment
would be entered if an answer was not filed, and a sealed
and unopened transeript of the hearing before the school
board. The appellate court ruled that a default judgment
could not be entered unless a prima facie case was made oul
by the teacher. Since no evidence of any kind was entered
to support the teacher’s case, the trial court was in error in
granting the judgment against the school board and a new
trial should have been ¢ nted. The judgment of the trial
court was reversed.

Hayes v. Orleans Parish School Board

237 So.2d 681

Supreme Court of Louisiana,

June 29, 1970; rehearing denied July 30, 1970.

(Sec Teacher’s Day in Court: Review of 1969, p.24.)

A tenure teacher sought an injunction against the
school board to prevent her demotion. The trial court
granted the injunction which the intermediate appellate
court affirmed, and the school board appealed further.

The teacher had been with the school system for over
20 years. She was selected Lo supervise Project Headstart in
May 1965. She subsequently supervised the Teachers’ Aide
Project until August 1968. Both of these programs were
federally funded. In July 1968, the teacher was informed
that she was being released from her position as supervisor
because the project was over and was being reassigned to
her former position as consultant. The reason given for this
action was the policy of the superintendent not to grant
tenure to any employee under a federally funded program
that was subject annually to a cancellation of funds. The
reassignment resulted in a substantial reduction in salary.

The teacher contended that she had acquired tenure in
her position as supervisor and that her reassignment was a
demotion and a “‘removal from office™ in violation of the
teacher tenure law. The school board asserted that the
tenure law was inapplicable to positions in federally funded
programs.

The state supreme court noted that the tenure law was
enacted to assure the continued employment of worthy
teachers within the regularly maintained school system. The
court held that within the intention of the tenure law
office means a regular position in the school system main-
tained by recurring state or local revenues. The court con-
cluded that the term office was inapplicable to a position in
the special Teachers’ Aide Project that was federally funded
ERIC 29
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md consequently the teacher had not acquired tenure in
the position of supervisor. The judgments of the lower
ourts were reversed, and Lhe preliminary injunetion against
her reassignment was dissolved.

Massachusetts

Keefe v. Geanakos

418 F.2d 359

United States Court of Appeals, First Circuit,
November 12, 1969.

A tenure teacher who had been suspended md threat-
ened with dismissal sought a preliminary injunction to en-
join the school committee from voling on his discharge.
The district court denied the motion (305 F.Supp. 1091)
and the teacher appealed.

The suspension arose becanse of an Atlantic Monthly
(student edition) article that the teacher had assigned 1o his
senior English class. The article contained a vulgar word. In
class the teacher discussed the article and the word, explain-
ing its origin and context and the reasons for its usage by
the author. He also stated that any student who felt the
assignment personally distasteful could have an alternative
one. The following evening the teacher was asked to appear
hefore the school committee and defend his use of the
offending word. He was asked if he would agree not to use
it again in the classroom, and he replied that he could not
in good conscience agree. Subsequently he was suspended
as a maller of discipline, and it was proposed that he be
discharged. 7 )

The teacher maintained that as a matler of law his
conduct did not warrant discharge, and accordingly there
was no reason to hold a hearing on that action. He asseried
first that his conduct was within his compelence as a teach-
er, as a matter of academic freedom, whether or not the
school committee approved; and second, that he had been
given inadequate prior warning by such regulations as were
in force that his actions would be considered improper. The
school officials, while accepling the existence of the princi-
ple of academic frecdom to teach, stated that it is limited
Lo proper classroom materials as determined by the school
committee in light of pertinent conditions, in particular,
the age of the students.

The court reviewed the article in question, which had
been described as a valuable discussion of “dissent, protest,
radicalism, and revolt.” The court found the article to be
scholarly, thoughtful, and thought provoking and that the
single offending word, “a vulgar term for an incestuous
son” was not artificially introduced but was important to
the thesis and conclusions of the author, and was used as a
superlative of approbrium. Nor was the word one that
high-school seniors would be unfamiliar with and, in fact,
was found in some books in the school library. Hence the

. question in this case, the court said, was “whether a teacher

may, for demonstrated educational purposes, quote a
‘dirty” word currently used in order to give special offense,
or whether the shock is too great for high school seniors to
stand.” The court said it did not question the good faith of
the school committee in believing that some parents would
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hi“ offended, but with greatest of respect to such parents
“their sensibilities are not the full measure of what is
proper cducation.” While the court agreed that the
obscenity standard for adult consumption is not deter-
minative of what is proper classroom speech, still, under the
circumstances, academic freedom was interfered with.

Since on this appeal the substantive issiics of academic
freedom and lack of notice were extensively briefed and
argued before the appellate court, instead of granlmg inter-
locutory reliefl pending a dehrmmatmn of the issues on
further appeal, the appellate court decided on the basis of
the merits that the denial of the injunction of the lower
court should be reversed. The case was remanded with
directions to the lower court to reinstate the teacher.

New Mexico

Brininstool v. New Mexico State Board of Education
466 P.2d 885

Court of Appeals of New Mexico, March 6, 1970.

A tenure teacher appealed from a decision of the state
hoard of education which affirmed the local board decision
discharging her. Two days prior to the end of school, she
had received notice that she would not be re-employed w1th
the hearing scheduled shortly thereafter. Her attorney
Dught a t"ontinuancé to pr'f"jare a (]PfFll‘%L, bul lhis was

l!lg

A slatutory provision requires notice to the teacher
prior to the end of school. State board of education regula-
tions require notice at least two wecks prior to the end of
school. The court {x:nd that this did not present a conflict
since notice at least two weeks prior Lo the last day ol
school wouid satisfy both the statute and the rule.

The court found that the two days’ notice given the
teacher, and the failure of the local board to follow the
notice requirement of the state board regulation amounted
to unfairness. This issue of unfairness, the court said, was
clearly before the state board. Contrary to the opinion of
the state hoard, the court found the lack of timely notice
to be prejudicial to the teacher.

The state and local boards also argued that the state
board lacked the authorily Lo promulgate the regulation,
but the court disagreed. The court conciuded by stating
that “the failure of the Local Board to give timely notice,

as provided by the regulation, constituted a substantial
departure from the procedures and regulations prescribed
by the State Board.” The decision of the state hoard was
reversed with directions to reverse the decision of the local

board.

Quintana v. State Board of Education
472 P.2d 385
Court of Appeals of New Mexico,
May 28, 1970; certiorari denied, July 2,
1970, 472 P. 2d 382.
A tenure teacher appealed from the decision of the
state board of education, holding that he did not ha. e ten-
ure rights as a principal. The teacher had been serving as a
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school principal in the hspanola Munic ipal Schools. The
local board did 1ot re-empioy him as princ lpdl but gave
hlrﬂ dan a%ngTlmCllt a4s 4 f‘!d‘i‘:jr(}o[n teace hLl" 111 teae h(ﬂ"
alleged that he could not be reassigned to a lower position
excepl in rn'lfnrmlty with the tenure law of the state and
that since ite provisions were not followed and no hearing
was held by the local board, his reassignment was impropor.
The teacher appealed to th state board which held that
tenure rights did nol apply to a reassignment from principal
Lo teacher and that there was no right to a hearing on the
transfer.

On appeal to the court the teacher asserted that the
transfer was a demotion since a leacher is not the same
grade as a principal and that because of the “change in
grade,” stlatutory tenure rights concerning notice and a
kearing applied. The court held that under the tenure law
the authority of the state board to hear appeals from de-
cisions of local boards applies to decisions rendered follow-
ing a local board hearing. Since no such hearing was held in
this instance, there was no right to appeal to the state
hoard. And since the state hmlrd lacked authority to hear
the teacher’s appeal, the court likewise had no authority to
hear the appeal. The court said, however, that the teacher
was not withoul a remedy since he could still bring an
action in mandamus to test his right to a hearing before the
local board.

Tate v. New Mexico State Board of Education
460 P.2d 889
Court of Appeals of New Mexico, March 6, 1970.

A tenure teacher appealed from a decision of the state
board of education upholding a local school-board decision
not to re-employ her. The material findings of fact and
conclusions of law in this case are the same as those in
Brininstool v, New Mexico State Board of Education (this
page). The court found that case controlling and reversed the
decision of the state board with dm:c:hons that the holding
of the local board be reversed.

Wickersham v. New Mevxico State Board of Education
464 P.2d 918
Court of Appeals of New Mexico, January 16, 1970.

A local school board rcefused to re-employ a tenure
teacher. The state board of education affirmed that deci-
sion, and the teacher appealed to the court contending that
there was a lack of substantial evidence to support the
initial decision. The teacher additionally claimed that the
decision of the state board was arbitrary, unreasonable. un-
lawful, and capricious. He also attacked the proceedings
before both hoards. The review of the court was limited to
a determination of whether the action of the state board
was as claimed.

The local board had determined that the teacher
demonstrated inefficiency and incompetence and that his
work performance was unsatisfactory. The court held that
there was substantial evidence to support these charges and
that the evidence was not deprived of substantiality b(ﬂ ause
there was conflict in the evidence.

In contending that the procedures used by the local
board were unfair, the teacher argued that the decision of
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the local board not to re-enmploy him was prejudiced in that
the decision not (o re-employ a teacher is made before he s
given an opportunity to defend himself. The court did not
agree, noling that the board followed the procedure set out
in the statute, As 1o the teacher’s argument that the hoard
both made the charges and heard the case, the court said
that these overlapping functions did not establish that the
proceedings were unfair. Additional arguments of the teach-
er pertaining to the speed of the local board’s decision and
the withholding of a report critical to the teacher did not,
in the view of the court, make the proceedings unfair to the
teacher,

The court also did not find that the procedures before
the state board of education were incorrect, as claimed by
the teacher, or that the state board failed to give due con-
sideration to the evidence in the record.

Further, in reaching its de ion, the state board was
ot required to make evidentiary findings or 1o recite the
cvidence relied on. '

The court affirmed the state board decision on the
basis that it was not arbitrary, unreasonalle, unlawful, or
capricious, '

New York

Agresti v. Buscemi

312 N.Y.S. 2d 849

Supreme Court of New York, Appellate Division,

Second Department, June 15, 1970.

(See Teacher’s Day in Court: Review of 1967, p. 32; Re-
view of 1966, p. 27.)

Jn 1967 the appellate court remanded this casc for trial
to determine if the teacher had acquired lenure as an cle-
menlary-school principal: The court determined that she
had and the school district appealed.

The teacher had served two years as a probationary
principal and then had taken sabbatical leave to pursue
graduate studies. Prior 1o this leave. the teacher was in-
formed that the leave would extend the probationary
period as principal.

Testimony at the trial indicated that the teacher clearly
did not perform day-by-day functions as an elementary-
school principal and that docume ntary evidence established
that she did not pursue the study program for which the
sabbalical leave was granted. The appellate court concluded
that the services the teacher performed, when considered
along with the graduate studies pursued, did not satisfy the
required three-year probationary period to obtain tenure in
the position of elementary-school principal.

However, the court held that the teacher had attained
lenure as an elementary-school assistant principal although
she had served in that position for less than three years. The
court held that since the teacher had served a total of five
years in the two positions, although not three vears in
either one, and since the school district did not designate
the two positions as separale tenure areas, the teacher was
entitled to tenure in the lovrer position.

The judgment of the trial court was modified and
affirmed as modified.
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Application of Yorke

300 N.Y.S.2d 343

Supreme Court of New York, Special Term,
Nagsau County, Part I, December 17, 1969,

A tenured teacher sought review of the deleriination
of the Board of Education of Union Free School District
No. 22, Town of Hempstead, that dismissed him. The deter-

mination was made after a notice of charges was served on
the teacher, including a complete set of specifications, The
teacher requested a public hearing before the board, at
which time he was represenied by counsel. The decision of
the board included onily a list of which specifications it
found proved and which ones were dismissed or the leacher
was acquilted of,

In his petition to the court the teacher claimed he was
not afforded the opportunity to have counsel present when
he was questioned by his superiors prior Lo charges being
preferred. The court ruled that the teacher + s not entitled
to counsel during investigatory inquiries unless that night
was conferred by statute. The applicable statute provides
for a hearing on charges and only mentions counsel “at
such hearing™ and is silent on the right Lo counsel at any
investigation preliminary to the lodging of charges,

The teacher also claimed that the record was defective
because of the absence of findings by the board. The court
found this point to be well taken, citing the rule that
“determinations subject to judicial review must be based on
findings which are sufiicient to inform the court and parties
as to the findings made, the basis of the findings, and
whether the findings are supportable by the evidence.”

The board had alsc been informed by its attorney
that it could consider matters of personal knowledge. This,
the court said, was permissible only if the personal know-
ledge was made known to the teacher and was made sub-
ject to cross-examination so that a defense could be pre-
sented and a proper record made.

The case was remanded to the board so that appro-
priate findings could be made, including whether the hoard
members’ personal knowiedge of the charges had been con-
sidered, and if so, the hearing should be reopened to permit
the teacher o cross-cxamine with respect Lo this and to
offer evidence iu refutation.

Fila v. Nyquist
313 N.Y.S.2d 140

Supreme Court of New York, Albany County,
July 24, 1970,

A teacher brought a court proceeding Lo annul a deci-
sion of the state commissioner of education which denied
him tenure. In 1965, the teacher was appointed director of
a four-county vocational educational program, a program
funded by the federal government. The following June he
was appointed director of vocational education for the
board of cooperative education services (BOCES) for a
three-year probationary period. In April 1969, he was
formally notified that he would not be granted tenure and
that his services would be terminated as of July 1, 1969,

The teacher alleged that during his first year of em-
ployement he spent the majority of his time as director of
vocational education for BOCES, and, therefore, he had
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served in that position for four years and had acquired
tenure by aequiescence or estoppel and that the decision of
the commissioner to the contrary was illegal and required
reversal,

The court rejected the teacher’s conclusion that he had
acquired tenure, since he was formaily advised in June 1966
that he would serve a three-year probationary period and
60 days prior to the expiration of that period he was
notified that hé would ot be granted tenure. The court
found that the founr-conuty vocational educational program
was crealed as a femporary body which would cease to

exist when its duties were completed; that the teacher was a
temporary cinployee of that body and as sush acquired no
probaticiary time which could be credited to tenure during
the 1965-60 year. The court further found that BOCES was
within its authority under the teacher tenure law in denying
the tenure to the teacher and the state commissioner did
not act ilegally by confirming the action of the board,
Accordingly, the teacher’s petition was dismissed.

Keiser v. Board of Education of Cen'tral

Sehool District No. 1

314 N.Y.5.2d 883

Supreme Court of New York, Appellate Division,
Third Department, October 26, 1970.

A tenure teacher appealed from two judgments of the
trial court dismissing his complaints. The cases were con-
solidated on appeal. The teacher’s employment as a
mathematics teacher had been terminated after he had
achicved tenure. He sought reinstatement. contending that
the schedules of other teachers’ assignments had been
manipulated so that their employment would he preserved
even though they had less tenure, In his second complaint,
the teacher charged that when a science teacher resigned,
the board sheuld have filled the vacancy with teachers
qualified in both science and mathematics, leaving the
mathematics position open for him. He also asserted that
the board changed the designaticn of his former mathe-
matics course Lo 4 course in another department, although
the subject matter remained the same.

The appellat court found no iacrit in the teacher’s
contentions. The record reflected that all remaining mathe-
malics teachers had more tenure than the plaintiff and that
there was no new position created which would have en-
litled the teacher to be employed. In the first complaint the
trial court had found that the teacher’s tenure had not been
arbitrarily violated and in the second complaint concluded
that the school board was not required to shifl two teuchers
from one subject to another so that the teacher could be
rehired, and his only remedy was lo appeal to the state
commissioner of education. The appellate court found no
error in these findings and affirmed the decision of the trial
court,

Vamvakis v. Board of Education, Locust Valley
Central School District No, 3
305 N.Y.S.2d 544
Supreme Court of New York, Special Term,
Nassau County, Part I, November 21, 1969.
A teacher sought reinstatement as department chair-
man and tenure in that position. She had been employed as
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a foreign language teacher and had scrved as department
chairman since her appointient to the school system in
Septemlier 1963 and had acquired tenure as a foreign
language teacher three years later. In March 1969, the
teacher was informed that she would not be continued as

removed except upon formal charges pursuant to law.

The teacher also alleged, without factual support, that
she had spent over one-half of her time in her duties as
department chairman. The court, however, found uncon-
tradicted that the teacher taught 80 percent of the normal
teaching load and that her service as department chairman
was only part time.

The court noted that in determining tenure in a
particular area the commissioner of education has applied
the test of whether the teacher spent more than one-half of
his time in the performance cf duties in that area. In this
case an agrecment entered into by the school board under
the public employment negotiation statute applied a 40
percent Lest for granting tenure as a department chairman.

The court held that the teacher failed to prove that she
even came within e lesser requirements of the agreement.
The petition of the teacher was dismissed.

Pennsylvania

Brownsville Area School District v. Alberts
260 A.2d 765
Supreme Court of Pennsylvania, J anuary 9, 1970,

The school board appealed from a lower court decision
which upheld an order of th: superintendent of public in-
struction Lo reinstale an assista:t supervising principal who
had been dismissed after a hearing, The charges against the
assistant principal arose when he accepted pay from the
federal government for supervising a Head Start Program
during two summer months while at the same time re-
ceiving his regular compensation from the school district as
assistant supervising principal. He undertook this respon-
sibility at the request of his superior. The unrefuted testi-
mony of the assistant principal showed that during this
time he spent some seven or nine hours a day on his duties
for the school district in addition to the time spent with the
Head Start Program.

The charges of incompelence and persistent negligence
which were brought against the cmployce rested upon
allegations that he had acted improperly in receiving the
dual compensation and that he had failed to furnish the
supervising principal with the payroll records from the
Head Start Program. , :

There was conflicting evidence as to whether the em-
ployee was informed that he could not receive the dual
compensation. The trial court resolved this in favor of the
employee. The higher court could not conclude that this
was an error. {t found that receipt of the compensation was
neither incompetence in the sense of insubordination nor
persistent negligence. The second allegation, the failure to
provide the payroll rccords, despite several requests was
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also found by the higher court to be without merit. The
employee testified that he had never bheen asked to provide

them. His supervising principal testified only that he had
failed 10 provide them, not that he had refused to do &0,

The appellate court believed that even if the issue were
resolved in favor of the school district, the evidence was
insufficient to support a finding of “persistent negligence”
within the meanine of the tenure law.

The district ..uditionally charged the employee with im-
morality. This had been previously defined by Pennsylvania
courts to include “a course of conduct as offends the
morals of the community and is a bad example to the
youth whose ideals a teacher is supposed to foster and
clevate.” However, the appellate court found no evidence
ol state or federal rules or regulations that prohibited dual
compensation. Nor was there evidence that the employee
received payment for services not rendered or that he was
paid twice for the samne services,

The higher court found that the district had failed to
establish that the employee was persistently negligent, in-
competent, or immoral within the terms of the tenure law,
The holding of the lower court was therefore affirmed.

Tennessee

Blair v. Mavo

450 5.W.24d 582

Supreme Courl of Tennessee,

February 1, 1970.

A principal and an assistant principal, hoth tenured,
sucd the superintendent and the members of the board of
education to prohibit their demotion to classroom teachers,
The board had acted summarily without nstice or specifica-
tion of charges, The lower court granted a preliminary in-
junction, whereupon the board of education met and voted
to dismiss one of the employees as a classroom teacher. The
lower court subsequently permanently enjoined the board
from dismissing or transferring the two employees until
written charges were filed against them in accord with the
tenure law. The school board appealed this decision.

The opinion of the lower court included the informa-
tion that the son of a prominent local citizen had been
permanently expelled from the school, whereupon his
father sought to have the principal and the assistant princi-
pal removed from office. Most of the board members who
testified had little or no knowledge of the facts but voted

against the two employees because of what they had heard ,

from other board members,

In its appeal, the board charged that the lower court
was incorrect in its holding because the Tennessee law does
not requirc an administrative hearing on a transfer from an
administrative posilion to a classroom teacher position.
This contention was overruled. The court held that the
action of the school board in summarily demoting the two
employees without giving them any reasons was in effect a
dismissal from th: existing administrative positions in viola-
tion of the state tenure law. Therefore, the court affirmed
the lower court decision that both employees be reinstated
to their previous positions.
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Hatton v. County Board of Ed -ation of
Maury Courty, Tennpssee

422 F.2d 457

United States Court of Appeals, Sixth Circuit,
February 26, 1970.

A discharged black teacher sought an injunction to
compel her reinstatement with back pa;. The lower court
denied relief and the teacher appealed.

The facts showed that the black teacher was tenured
and had been dismissed two days before school began. The
reason given for dismissal was that her position had been
climinated owing to a decline in envollment and a decreasc
in Title I funds. The school board contended before the
district court that the teacher was incompeient. The district
court declined to make a finding on the question of in-
tompetency, pomting out that this could become an issue
under the state teacher tenure law,

In deciding in favor of the teacher, the appellate court
found significant that nontenure white teachers had been
employed in Maury County after her dizcharge. This was
contrary to the tenure law which provided that 2 tenure
teacher who has been discharged becanse of a decrease in
enrollment was '+ be placed on a preferred list for re-
employment in the first vacancy he orshe was qualified to
fill. If the board of education discharged the teacher be-
cause of incompetency, this was also contrary Lo the tenure
law in that its procedures as to notice and charges were not
followed. :

The judgment of the district court was reversed with
instructions (o issue an order directing that the teacher be
reinstated with pay from the date of her dismissal.

" Utah

Brough v. Board of Education of Millard

County School Districi

463 P.2d 567

Supreme Court of Utah, January 8, 1970. )
Certiorari denied, 90 $,Ct. 1818, May 25, 1970,
(See Teacher’s Dav in Court: Review of 1969, p. 30.)

A teacher was dismissed for fuiling to accept a transfer
to another school. The lower court entered a judgment for
the teacher and the school district appealed. The Supreme
Court of Utah reversed the decision and remanded the case
to the lower court with directions that a’judgment be
entered for the school district. In the present proceedings
the teacher sought a rehearing of that decision.

The teacher had failed to attend a school workshop
where federally financed materials were to be demon.
strated. The court said that the teacher “was undoubtedly
entitled to his freedom of thought and of speech in regard"
to his declared aversion to the use of federal funds in the
public schools. However, his opposition and refusal to
cooperate ir carrying out the policies determined by those
charged with the duty of administering school affairs was a
factor which those officials could properly consider in
fulfilling their respensibilities.” The court held that the
refusal of the teacher to accept the transfer the board
directed was conduct which the board could reasonably
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regard as insubordination justifying his dismissal. The pet-
tion for relicaring was denied.

Lande v. South Kitsap School District No. 102
409 P.2d 982

Court of Appeals of Washington, Division 2,
April 22, 1070.

(See page 21.)

Washington

West Virginia
State ex rel. Withers v. Board of Education
Qfﬂ!{l.mn County

72 S.E.2d 7906
‘:suprtmr Court of Appeals of West Virginia,
March 17, 1970.

The board of cducation appealed from a lower court
decision that held that its transfer of two employees was
arbitrary and capricions and ordered their reinstatement,
OUne employee had been principal and the other had been
assistant  principal of a high school before the board
attempted to trar sfer them fcr the 1969-70 school year.
Notice was sent to »oth, stating “inadequate planning and
supervision’” as the reasors for the transfers, The two then
appeared at & meeiing of the board at which their transfers
were discussed.

The trial court had held and on appe :al the teachers had
contended that there was a fatal variance between the
notice mailed to the employees and the “matters’™ subse-
quently acted upon by the board in approving the transfers,

The appellate court held that there iz not the same
right to a full hearing on a transfer us for a dismissal; The
employees had been notified of their reassignment pursuant
to law. The court pointed out that the pertinent statute
required only that notice be given to an employee who is
being recommended for transfer and subse quent assign-
ment, but it is not [‘t‘qﬂll‘tﬁd that the notice state the reasons
for the superintendent’s recommendation. In reversing the
lower court decision, the court said it was unable to per-
ceive any r&as'onable hnbls for lhe ronclusmn lhal lhv
or Lsprl«:lous manner in Qrdgrmg the tmnsfus; llu: case was
remanded for further proceedings consisteni with this
opinion,

Wisconsin

Lafferty v. Carter -
310 F.Supp. 465

United States District Court, W. D. Wisconsin,
March 9, 1970.

Four university professors, two with tenure and two
without, were suspended with pay and barred from the
campus of Wisconsin State University —Whitewater. They
sougnt a temporary re;tmnung order Lo reinstate them. Pre-
ceding the suspensions the four had been engaged in
demonstrations and other activilies, including a student
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boycott of classes and a protesting ol the removal of a
department chairman, The unive rsity [)[‘L%ldt nt feared that
the protests, although nonviolent, might become violent
and thus decided to suspend the four because they had
been instrumental in the organization and contimiation of
the student boycott. The notices of the suspension stated
that the reason behind the action was that the university
president found “that harm to this LullV(’l“slly may result if
you are continued in your present position.” This court suit
was commenced the day afler the suspension notices were
senl. The complaint alleged that the professors wer
suspended without prior spe«‘thlmn of charges, notice of
hearing, or hearing.

The granlingi of a preliminary injunction requires a
finding of irreparable harm and an ultimate chance of
success. The court found that barring the professors from
the campus would result in irreparable harm in terms of
their careers and professional standing. However, if they
were permitted access to the campus, they might undertake
to recreate or preserve the atmosphere that resulted in the
class boycotts. In view of these competing considerations,
the court evaluated the professors’ ultimate chance of
success in the lawsuil in terms of their two main conten-
tiors, The first was that their substantive rights under the
First and Fourteenth Amendments were being violated. The
court declined to grantl the temporary restraining order on
this ba=i« since it felt that their ultimate chance of success

was not sufficiently clear,

The second contention was that the professors had
been denied procedural due process guaranteed by the
Fourteenth Amendment. The court hJL that they had a
good chance, of ultimate success on this issue. It pointed
out that prior to the suspension none had been notified of
the nature of the charges against him, none had been in-
formed that he could be heard on the charges, and none
had been heard. Even the suspension notice failed to state
in any intelligible way the basis for the action. The court
noted that Stricklin v Regents (297 F.Supp. 416, (1969))
prescribes a hearing on the issue of suspension for students,
before any suspension can he effectuated. The court held
that the procedural due process afforded a professor cannot
be tess than that afforded a student.

The court held that since irreparable injury to the pro-
lessors would result from being barred from the campus,
this sanction could not be imposed withont due process.
The professors were ordered reinstated with the pmvmun
that the university could impose an interim suspension
pending a full hearing in accordance with the prine iples of
Stricklin, :

Lessard v. Van Dale

318 F.Supp. 74

United States District Court, E. D. Wisconsin,
October 22, 1970.

A public-school teacher who alleged that she was dis-
charged without cause and denied a public hearing as
prDVlde for by statute sued the individual members nf the
West Allis-West Milwaukee board of education under the
federal civil rights act. The members of the board moved to
dismiss the action.
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Although suit was bronght agaivst the individual mem-
bers of the board, the court found it elear that the act
complained of had been performed by the board of educa-
tion as a body. The court ruled that under the decision in
Abel v. Gousha (see page 71 of this report) the suit must be
dismissed. The court was of the opinion that the teachers
allegations that <he was dismissed without cause and denied
a hearing contrary (o state statute, standing alone, were not
enough Lo state a cause of action against the members of
the school board in their individual capacities. Therefore,
the complaint of the teacher was dismissed.

Worthington v. Joint School District No. 16
316 F.Supp. 808 7

United Siates Distriet Court, I, D, Wisconsin,
September 3, 1970,

A teacher who was not rehired sought a retrial order
reinstating her pending the ultimate outcome of the suit.
The teacher alleged that her procedural and substantive
rights were violated.

35

With regard to the procedural due process claim, it
appeared that the teacher had been notificd by muail in
February 1970 that the nwonrenewal of her contract was
being considered by the board. Through her counsel she
requested a meeting with the school bodrd, At the meeling
held pursuant to that request the teacher was present with
counsel. Although there was some disagreement as to what
took pluce s the mecting, esp ially whether the teacher
was furnished with a list of reasons for her nonretention,
the court was persuaded that there was adequate com-
pliance with the minimal requirements of procedural due

process,

With regard to the claim of the teacher that her sub.
stantive rights under the Fourteenth Amendment were
violated, the court found that there was disagreement
between the partics as to her conduct as a teacher, The
courl stated that il the reasons set out in the affidavit of
the school principal were true, the nonretention of the
teacher was lawlul. Concluding that the teacher had not
made a sufficient showing of probable success on the
merits, the court refused to grant her application for a sum-
mary order of reinstatement. 7

Nontenure Teachers

The following cases involved teachers -vho were on probationary status or teachers in

states without tenure protection.

Alabama

Parducci v. Rutland
316 F.Supp. 352
United States District Court, M.D. Alabama, N.D.,

June 9, 1970.

A dismissed high-school teacher brought suit against
officials of the Montgomery school district, charging that
her dismissal violated her First Amendment right to aca-
demic freedom and her Fourteenth Amendment right to
due process of law.

The teacher had assigned as outside reading to her
cleventh-grade English class a short story, “Welcome to the
Monkey House.” The next day the teacher was called into
conference with the principal and the associate superinten-
dent who expressed displeasure with the story. They
described it as “literary garbage” and construed it “as
condoning if not encouraging ‘the killing off of elderly
people and free sex” ” They also expressed concern over the
fact that three of the teacher’s students had asked to be
excused from the assignment and some parents had called
the school to complain. The teacher replied by stating that
she had not meant to cause trouble, but that she considered
the story a good literary work and that she felt that she had
a professional obligation to teach the story. The associate
superintendent then informed the teacher that he would
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have to report the incident to the superintendent who
might dismiss her. By this time the teacher was quite upset
and tendered her resignation,

The teacher then sought a preliminary restraining order
which was denjed, However, the school officials agreed to
allow the teacher to withdraw her resignation and to accord
her a hearing on the question of her dismissal even though
as a probationary teacher she was not entitled to a hearing
under state law. After the hearing before the school board,
al which both sides participated, the teacher was dismissed
for assigning materials which had a “disruptive” effect in
the school and for “‘refusing the counscling and advice of
the school principal.” Another basis for dismissal was
“insubordination” because of her statement that she used
whatever material and taught in whatever manner she
thought best.

The teacher then renewed her application for a pre-
liminary injunction, seeking immediate reinstatement,

The teacher asserted that her dismissal for assigning the
short story violated her right to academic freedom. In this
regard, the court said that it is well recognized that teachers
are entitled to First Amendment freedoms and the constitu-
tional protections are unaffected by the presence or
absence of tenure under state law. And although the right
to academic freedom is not enumerated in the First Amend-
ment, the Supreme Court has emphasized that the right to
teach, to inquire, to evaluate, and to study is fundamental
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Lo a democratic society. This right to academic [reedors,
however, the court stated, is not absolute and must be
lldld!lLt‘:d against the interests of the school. The court then
carefully considered the short story itsell and found that
although it did contain several vulgar terns, the story could
not be considered obscene; and that rather than advocating
the Killing of the f‘ldl*l’ly, the story “satirizes the practice to
sy mbolize the increasing depersonalization of man in
sociely.” The court qum] the story appropriate for high-
school juniors, and this was confirmed by the reaction ol
the <tudents themselves. Rather than there being a threaten-
ed or substantial disruption of the Pduculmual process, the
courl said, the assignment was greeted with apathy by most
of the students. The court concluded that the conduct for
which the teacher was dismissed was not such that would
“materially and substantially interfere with” reasonable re-
quirements of discipline in the school. Sinee the school
officials had failed to show that the short story was inap-
propriate for high-school juniors or that the educational
processes were (,],lﬁl'uph?d by the assignment. the court con-
cluded that 'he teacher’s dismissal constituted an unwar-
ranted invasion of her First Amendment right to academic
freedom.

The teacher also alleged that she was denied the right
to use the short story wxlhuul a clear and concise written
standard to determine what books are obscene. The record
in the case showed that there was no written or announced
policy in the high school governing the selection and assign-
ment ol outside materials and that it was a matter to be
determined solely by each teacher. The question hefore the
court on this point was whether under the due process
clause of the Fourteenth Amendment the teacher was en-
litled to prior notice that the conduct for which she was
punished was prohibited. The court said that when conduct
being punished involves First Amendment rights, as in this
case, strict standards are applied in judging permissible
vagueness. But here, the concern was not merely vague
standards but a total fack of standards. The court said
further: "When a teacher is forced to spec culate on what
conduct is permissible and what conduct is proseribed, he is
apt to be overly cautious and reserved in the classroom.
Such a reluctance on the part of the teacher to investigate
and experiment with new and different ideas is anathema to
the entire concept of academic freedom.™ The court did
not find in this casc that any substantial interest of the
schools was served by allowing officials unfettered disere-
tion to decide how th First Amendment rights of teachers
would be exercised,

The court also commented that a number of books on
the reading lists for eleventh- and twelfth-grade students as
well as a number of books in the school library contained
centroversial words and philosophies, some more so than
the story assigned by the teacher. Under the circumstances
of this case, the court said, the school board could not
justify the teacher’s disinissal under the guise of insubordi-
nation.

The court ordered that the teacher be reinstated, that
she be paid all lost salary for the time of suspension, and
that all reference te the suspension and dismissal be ex-
punged from her record.

Q
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Conneclicui

Jones v, Battles

315 F.Supp. 601
United States District Court, D. Connecticut,

July 29, 1970.

A probationary teacher brought suit under the federal
civil rights act to restrain the Hartford board of education
from refusing to renew his contract for the next school
year. The teacher alleged that the failure to renew his con-
tract was unwarranted and was in retaliation fo¢ certain
things he said at a public meeting, At the meeting in ques-
tion the teacher had identified the director of secondary
education by name and called him a liar, questioned his
honesty and competency, and challenged the integrity of
the entire administrative staff of the board of education.
Prior to the teacher’s remarks at the meeting, the chairman

of the meeting had requested that there be no mention of
personalities in any of the remarks,

Following the charges made by the teacher, an investi-

galion revealed no tangible evidence to support the charges
made by the teacher against the director of secondary cdus
cation and his staff. The teacher was given an opportunitly
to apologize, but he declined to do s Thereafter, the
teacher was xmlifi(:f] that his contract wuul(l not be re-
newerd for the following school year. Pursuant to the
grievance pmcedijre in the collective bargaining agreement
the teacher was given a hearing de novo at whth he was
represcnted by couns:  and given the cpportunity to
present evidence. The grievance pancl, before which the
hearing -as held, affirmed the decision of the board not to
renew th Lea zhcrz contract. I‘hH court action lu!low’ﬁd

E\Pruscd h!s (‘Ullslllul!(}lldl ncrht Qf irt:ulﬂm of apm:ch and
that the Hartford tenure law whuh permits nonrencwal of a
contract for reasons of misconduct is void for vagueness. In
reaching the decision the court stated that a teacher may
not be dizmissed or denied re-cmpleyment for conduct
amounting to free speech. Thus, the court said,if the teach-
er’s alleged misconduct was making a public statement
critical of the direétor of }3€‘LO:](];11‘:{ education and other
admlmalmlma, even if made in language likely to be of-
fensive or inimical toward them, the court would neverthe-
less protect his right to speak his criticism freely. Con-
tinuing. the court said that “in the absence of proof that a
teacher knowingly or TEC!{!EES]Y engaged in fa,laelmod con-
cerning other school personnel, the school board, or the
school system, relating to official conduct, wide latitude
must be allowed to protect and encourage a free and open
public discussion and mterchange on matters which belong
to the public domain.” In this instance, however, the court
found that the teacher had transgressed the pmtected limits
aff@rded h;m um]er Iaw and hlS stalements went beynnd
Lantraljr lo the (:‘\pl'l‘ssttl;] puhry of thL board at the DPEH
meeting not to engage in personalities, the teacher’s com-
ments were violently abusive and personally defamatory
toward his administrative supervisor. The court also found
that the abusive language was of such a nature as to destrov
any likelihood of a future amiable relationship between t



teacher and the administrative staff. Therefore. Lo order the
school board to rehire the teacher under the SUpervisor
“would invite friction and destroy staff morale.” Accord-
ingly the injunction requested by the teacher was denied,

The court also found that the Hartford teacher tenure
law, pursuant to which the status of the teacher was gov-
erned, did not deny him due proeess of law on its faee or as
applied. The First Amendment does not proteel the teach-
er’s statements under the circumstances, and the totality of
his over-all attitude, the court held, justified the board’s
action in refusing to rehire him.

Florida

Thaw v. Board of Public Instruction of

Dade County, Florida

432 F.2d 98

United St.tes Court of Appeals, Fifth Circuit, September
22, 1970: rehearing denied and rehearing en banc denied
October 26, 1970.

A probationary teacher appealed the lower court deei-
sion dismissing his complaint. During the teacher’s third
year in the Dade County school system his principal recom-
mended 1o the school board that his contract not be re-
newed. This denied him tenure. In the district court and on
appeal the teacher sought to require the board to grant him
a hearing on the nonrenewal of his contract, The appellate
court noted that under previous judicial decisious of the
Fifth Circuit school boards are required to grant leachers a
hearing on nonrenewal of their contracts in two types of
cases. The first is when the teacher has tenure or an ex-
rectency of continued employment. In this instance the
teacher offered no proof of any reasonable expectation of
re-employment, and he clearly did not have tenure. Hence
he was nol entitled 1o a hearing. The second type of case in
which school boards must grant teachers o hearing is when
the teacher asserts that he has been dismissed for constitu-
tionally impermissible reasons such as race, religion, or the
exercise of a First Amendment right. In this instance the
teacher made no allegation that any constitutional right was
violated. He alleged that he was dismissed because of a
personal disagreement with the principal, and the record
disclosed that the principal recommended nonretention be-
cause of the leacher’s unsatisfactory performance of his
duties. Neither of these reasons, the court said, fell within
the ambit of constitutionally protected activities.

The teacher argued that he should be granted a hearing
to assure that the “real basis for separation is [not]
bottomed on conduct that is or should he constitutionally
protected.” The appellate court did not agree, stating that
the teacher would surely know if he had been engaging in
protected activity that would irritate school authorities.
The court said:“It would be too much to ask the school
board to hold a hearing every time it determines not to
renew the contract of a probationary teacher, or even every
time a terminated teacher requests a hearing without
alleging unconstitutional action.” The decision of the lis-
trict court was therefore affirmed.
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inois

Robbins v. Board of Education of Argo
Community High School Dis'=1 217,

Cook County

313 F.Supp. 642

United States District Court, N.D, Winois, E.D.,
May 25, 1970.

A black: probationary teacher of English whose con-
tract was not renewed hrought suit under the federal civil
rights act charging that her termination was for her civil
rights activities, She sought reinstatement and damages
against the members of the hoard of education and the
superintendent. The teacher had been employed for the Jast
half of the 1967-68 school year and was re-cmployed for
the 1968-69 school year, Shortly after the start of the
1968-69 school year racial tensions in the school resulted in
student walkouts, fights, and the closing of the high school.
The teacher was instrumental in oblaining an agrezment
between the administration and the black students, easing
the situation. The following month there was trouble again,
and the teacher met with the students and suggested that
their parents meet to discuss the issue. When the parcnls
met and formed a black parents commiltee, the teacher was
sclected as a member, She remained active in the group and
also formed a Black Literature Club. The teacher alleged
that these activities and the school administration’s
hostility 1o the exercise of First Amendment rights were
the reasons for her discharge.

The school district countered by establishing that, con-
trary to school regulations, the teacher was tardy on 140 of
the 167 days in which she was in attendance, that on one
occasion she left school during the day to visit a student in

Jail without signing oul, and that she held a party in her

classroom withoul permission. It was also estabhshed that
among other infractions, the teacher was derelict in main-
taining and turning in lesson plans and thal she frequently
failed to perform corridor duty as required. [t was {or these
reasons that her contract was not renewed.

The teacher attempted to dilute the force of this
evidence with proof that she rarely received written repri-
mands for these infractions, but the court found it proven
that she was orally reprimanded for several incidents and
received written reprimands for others,

The teacher also contended that her performance as a
teacher was no less adequate after the black parents com-
mittee mecting than before. This circumstance was signifi-
cant if the teacher could prove, as she alleged, that the
principal had told the meeting of black parents commiltee
that she was an cxcellent teacher, Based on its observation
of witnesses and the minutes taken at that meeting, the
court concluded that no such statement had been made.

Lastly, the teacher contended that her employment
was lerminated because of the school administration’s
“animus” to the exercise of First Amendment rights. How-
ever, the court found the evidence offered by the teach-
er to support this contention insubstantial, The court
found no direct evidence that anv members of the adminis-
tration disapproved of the teacher’s activities with black
parents or students. Furthermore, the court found that the
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principal was atlempting Lo integrate the faculty at the time
the teacher was hired and that the principal asked her
advice on a number of issues involving black students.
According to the courl, the evidence clmrl} showed that it
was the teacher’s differences with the principal as Lo the
need to comply with school administrative regulations and
not her civil rights aclivities that led to the decision to
terminate her employment.

The court concluded that the teacher had failed to
salisfy her burden of proof that her dismissal was for her
exercise of First Amendment rights of speech, assembly,
and peltition, or her Fourteenth Amendment rights to due
process and equal protection of the laws.

Sinee no violation of the teacher’s constitutional richts
had been shown, she was not entitled to reinstatementi and
damages.

Shirek v. Thomas

315 I'.Supp. 1124

United States District Court,
J,uly 28, 1970.

A dismissed teacher brought suil against the school
board under the federal civil rights act. The teacher was
employed by the Pekin Community High School for the
1967-68 and 1968-69 school years. Illinois statutes provide
for tenure at the completion of a two-year probdlmnary
period unless written nolice of dismissal with reasons is
given at least 60 days prior to the end of the school year. In
full compliance lherrwuh, the teacher was nolified by
letter dated April 1, 1969, that the board of education had
voled not to renew her contract for the next school year
because of her failure to coordinate her teaching with other
teachers to the detriment of the students.

The courl said that for the teacher to recover under the
civil rights act, she must show that the school board had
deprived her of a constitutional right “under color of law.”
The court held that the teacher had not melt this initial
burden of proof. The court said further that there is no
consititutional right to initial public melﬂyment or to
permanent employment while the employment is proba-
tionary. The court said that “probationary employment is
specifically provided for a qualifying trial period in which
prehmmary scrutiny must be allowed to dnlgrmuw the per-
son’s fitness for permanent appointment.”

The court held that the complaint of the probationary
teacher in this instance, slating only that she was dismissed
upon proper notice and in conformity with the tenure law,
failed to state a cause of action upon which relief might be
granted. Accordingly, the complaint was dismissed.

S.D. Hlinois, N.D.,

Indiana
Knarr v. Board of School Trustees of Griffith, Indiana
317 F.Supp. 832
Uniled States District Court, N.D. Indiana, Hammond
Divigion,- September 25, 1970.
A high-school teacher whose contract was nol renewed

for the sixth year brought suit under the federal civil rights
act against the school district, charging that the failure to
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rencw deprived him of his constitutional rights. The failure
to renew his contract also denied the teacher tenure sinee
state law provided for a five-year probationary period with
tenure on ¢ pointment for the sixth year.

The court noted at the outset that a court will not
substitute its ju:gment for that of the school board, but a
courl must look to see if a board has acted Llwiuiiy The
teacher here contended that the failure Lo rehire him was in
retribution for his union activities, and, there fore, deprived
him of his {reedom of spcech and association guaranteed by
the First Amendment. The evidence indicated that the
teacher had been very active in union affairs. However, on
the evidence presented, the court was convinced that the
schoo! administration kad no bias against the union in
general, or this teacher in particular because of his union
activity. It was noted that %(V(‘r;ll other active union mem-
bers had been granted tenure or given promotions.

The court held that the teacher had failed to meet his
burden of proof that the actions of the school board had
deprived him of his constitutional rights. The court said
that it was, therefore, unnecessary for it to examine the
reasons given by Lhe board to the teacher. Nevertheless, the
court did review some of the evidence Lo make it clear that
there was a substantial basis for the decigion not to renew
the teacher’s contract. The court found that the five rea-
sons given by the board were all supported by the evidence
and all related directly Lo the acher’s performance in the
classroom and/or the smooth functioning of the school ys-
lem.

The court coucluded that the decision of the school
board not to place the teacher on tenure status was based
on a reasonable appraisal of the teacher’s abilities and short-
comings. The court found no credible evidence to support
tllL cuntmltmn lhal th buard arted w1l11 a bm% luward lhe
tional ,nghts Thi,’ mmplmnl of the lEdLhﬁl’ was lhﬁﬁ%fﬂrt
dismissed.

Roberts v. Lake Central School Corperation
317 F.Supp. 63

United States District Court, N.D. Indiana,
Hammond Division, June 11, 1970.

A nontenure teacher whose contract was not renewed
brought suit under the federal civil rights act, secking an
order requiring the school officials to ther hlm a conlract
for the next school year. Prior to his dismissal the teacher
was employed by the board for two years and in the last
year he served as president of the local teachers association,

and as a member of the negotiating team. At a meeling of
the association the teacher told other teachers that the
administration was trying to buy them off with little items
at the cxpense of big ones. This statement came Lo the
attention of his principal who calle¢ the teacher into his
office, told him that the statement retlected directly on the
prmc;pal and was untrue, and demanded an apology The
leacher asserted that thg stalement was his opinion and
that, right or wrong, he had a right Lo say it.

I'he pnnmpal then re,portr:d thr: malter to thr: ﬁupﬂrm-
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of the statement. The teacher again refused. The superin-
tendent then recommended to the school board that the
teacher’s contract not be renewed for the 1970.71 school
year. In the letter notifying the teacher that he would not
be rehived the reason given was that he had “exhibited a
general attitude which discloses a refusal 1o cooperale with
school authorities on matters relating to school administra-
tiea,”

The court found that it made no difference that the
teacher had not attained tenure since he had a remedy if his
contract was not renewed because of his exercise of a con-
stitutional right. The court then proceeded to weigh the
intezest of the teacher Lo comment on issues of concern Lo
him and the interests of the state as an employer i pro-
moting the efficicucy of the schools. In balancing these
compeling interests the court found that the teacher’s
capability in the classroom was not in question, and ad-
mittedly he was a good teacher and that the only reason for
his nonretention was the one statement. Since the teacher
was the president of the teachers association and the state-
ment was made at a meceting of teachers concerning the
subject matter of negotiations then going on, the court did
not find it extraordinary that the teacher would caution the
people that he represented against being “hought of” by
coticessions by the administration on small items at the
expense of lareer ones. Nor did the court helieve that the
statement was so eritical of the school administration that
it could be expected to have a serious disruptive effect on
the operation of the schools.

The court was of the opinion that the comment of the
teacher did not threaten the cfficient operation of the
schools. If a board were permitted to refuse to renew
the contract of a teacher solely hecause he made stalements
critical of the school administration, the courlt said, there
would be a serious impairment in the freedom of teachers
to speak out on issues concerning them. On the facts
presented, the court held that the decision of the sehool
board not to renew the teacher’s contract was unjustified
and constitutionally impermissible. The court ordered the
school board to renew .the teacher’s contract for the

1970-71 school year.

Massachusetts

DeCanio v. School Committee of Boston

260 N.E.2d 676

Supreme Judicial Court of Massachusetts, Suffolk,

July 3, 1970.

Appeal dismissed sub. nom. Fenton v. Boston School Com.
mittee, 91 S. Ct. 925, March 1, 1971.

Six nontenure teachers who had been dismissed by the
Boston school committee brought suit seeking reinstate-
ment. The lower court denied relief and the teachers ap-
pealed. These teachers had been assigned to teach at a pre-
dominantly black elementary school which had become the
focus of a controversy over community control. On the
second day of classes of the 1968-69 school year, the six
teachers had left the building and had Joined the pupils in a
“liberation” school and conducted their rlasses there. The
following day they were notified of a seven-day suspension
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because of their “unauthorized absence,” Later that day
they were informed that a hearing would be held on their
suspension, but no additional notice of charges against
them was given. AL the hearing, the request of the teachers’
counsel for a continuance and a public hearing was denicd,
and the contracts of the six teachers were terminated for
unbecoming conduct. The six were notified of their right to
a closed hearing which they declined to attend. Instead
they instituted suit seeking reinstatement. The lower courl
denied this relief, ruling that they had no statu Lory or con-
stitutional right to a hearing and that they were properly
and lawfully dismissed.

The teachers contended that under the tenure law they

werutitled to a hearing prior to their suspension or dis-
cha nece nontenure teachers must be notified in wriling
by April 15, if they are not to be employed for the next
school year. All six teachers had taught the previous year,
and none had been notified of non-re-employment.

The court did not agrec with the teachers® interpre ta-
tion of the tenure law. The court held that the statutory
provisions quoted by the teachers meant only that the
school district did not have 1o notify every nontenure
teacher of reappointment but the statute did not confer
any additional rights on the nontenure teacher nor did it
abridge any power of the school commiltee to dismiss or
suspend a nontenure teacher during the school year.

The teachers’ principal contention was that the lack of
notice of charges against them and the lack of i hearing
deprived them of due process and equal protection of the
laws. They cited cases from other Jurisdictions Lo support
this argument. The Massachusetts court disagreed with the
federal court holding in Roth and Gouge (see pages 46 and
45) that public-school teachers and college professors
whether or met on tenure could not constitutionally be
dismissed without notification of reasons for the impending
dismissal and without the offer of a hearing. Instead, the
Massachusetts courl said that it chose Lo follow “the greater
weight of authority” noting that “most of the cases in
which the question [of the dismiesal of a nontenure teacher |
has been considered have concluded that in the absence of a
statute to the contrary a probationary teacher may be dis-
missed without a hearing.” The court concluded that the
tenure law which provided for a hearing for tenure teachers
but not for nontenure teachers violated no federal or state
constitutional provision, and, therefore, the teachers were
not denied due process or equal protection of the laws.

The dismissals of the teachers were upheld as lawful
and reinstatement was denied,

NOTE: The Supreme Court of the United States declined
to hear an appeal from this decision.

Michigan
Munro v. Elk Rapids Schools
178 N.W.2d 450
Supreme Court of Michigan,
July 17, 1970.
(See Teacher’s Day in Court: Review of 1969, p. 27.)
A teacher who had completed the two-year proba-
tionary period brought action for a writ to compel the
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school board to rehire him. The trial court and the lower
appellate ourt deniced the writ and the teacher appealed.

The teacher was employed as a probationary teacher
for two years and received satisfactory ratings. The board,
however, declined to re-cimploy him for the thivd vear, The
teacher contended that once a school board had rated a
teacher satisfactory for two years it must rehire him and
that the school board’s leiter stating that he would not be
rehired did not comply with the Michigan Teachers’ Tenure
to whether or not his work has been satisfactory,”

The sections of the Michigan tenure law relied upon by
the teacher provide in part: (a) At least 60 days prior Lo the
close of school each probationary teacher shall be rated
satisfactory or umsatisfactory. Any probationary teacher
shall be employed for the ensuing year unless notified in
writing ot least 60 days prior to the close of the school
year. (b) Alter satisfactory completion of the probationary
period, a teacher shall be employed continuously by the
board.

The position of the school board was that the statutes
require two separate acts. First, the teacher must be rated
salisfactory. Second, the board must decide to rehire him.
If the board decides not to re-employ the teacher, its only
duty is to notify him 60 days prior to the end of the school
year. The school board argued that a teacher may be rated
satisfactory, and yet the board may not, for some reason,
wish or need to hire him. This being so, the statute did not
imposc a duty on the board Lo hire the teacher.

The state supreme court agreed with the trial court
holding that the interpretation of the statuves by the school
board was the correct one and the board’s notification of
the teacher that he would not be re-empioyed was suf-
ficient under the law.

The state supreme court also found no denial of due
process because the probationary teacher was not notified
of the reasons for nonrenewal of his contract. After an
examination of numerous cases involving probationary
teachers in other jurisdictions, the court found that none of
them would justify the conclusion that the Michigan Teach-
ers Tenure Act violates the federal or state constitution.

Concluding that the teacher had not becen denied any
statutory or constitutional rights, the court refused to re-
verse the decision of the lower court and vefused to order
that the teacher be reinstated and bhe awarded damages.

430 F.2d 945
United States Court of Appeals, Fifth Circuit,
August 6, 1970.

A nontenure teacher who had been employed by the
school system for over 11 years was terminated by refusal
to rencw his onc-year contract. The teacher brought suit
seeking reinstatement or damages, alleging that his contract
was not renewed because of his exercise of his right of free
speech and his political and civil rights activities. He also
alleged that his right to procedural duc process had been

Lucas v. Chapman
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violated. Without passing on the due process claim, the dis-
trict court denied relief and the teacher appealed.

The appellate court found that the case was controlled
by Ferguson v. Thomas, ee page 43 of this report). While
the teacher did not have tenure, his long-term employment
was suficient to give him the expectancy of re-employment
that constituted a protectible interest. The appellate court
found that his termination did not meet the minimal
standards of due process since he was told at a board
meeting of the board’s decision, was not given specific rea.
sons for his termination, nor was he advised of the names of
those who had complained about remarks critical of the
board and other faculty members he had made at a PTA
mecting. This last factor was of particular importance, the
court said, since the superintendent had relied on these
statements m recommending that the teacher not be re-
hired, and the statements were hearsay and subjective re-
actions of those protesting the remarks, Further, the teach-
er had reccived no hearing attaining the most minimal due
process standards. ) )

In accord with the Ferguson and other decisions of the
Fifth Circuit, this case was remanded to the district court
with instructions that it he remanded to the school board
for compliance with minimum standards of procedural due
process. The appellate court made it clear that it was not
holding that a hearing is mandatory in every event. Where,
however, the asserted reason for termination involves
possible collision with a teacher’s First Amendment rights,
a hearing must be granted if desired by the teacher. But
where the only matter in issue iz a difference in view over
the school board’s exercise of judgment in a nonconstitu-
tional matter, the court sad, a hearing is not required. If
the school board asserts a nonconstitutional reason and the
teacher asserts that the real reason does involve a constitu-
tional right, the teacher must be afforded a hearing. Also,
even if the reason for termination is in the area of non-
constitutional reasons, the board’s decision must not be
wholly unsupported by evidence else it would be so arbi-
trary as to be a constitutional violation.

Missouri

Williams v. School District of Springfield R-12

447 S.W.2d 256

Supreme Court of Missouri, Division No, 2,

October 13, 1969. Motion for rehearing or for transfer
to Court en Banc denied, December 8, 1969.

A high-school Latin teacher appealed from the decision
of the trial court dismissing her complaint relating to her
non-re-cmployment by the school district. The teacher had
been employed on a onc-year contract for the 1966-67
school year when she was orally advised by a member of
the school administration that, as recommended, she would
nol be re-employed for the next school year. The teacher
was told that she could avoid embarrassment by resigning,
but if she wished, she could appear before the board of
education that evening. The teacher did appear with
counsel and requested a written transcript of the meeting,
written reasons for termination of her contract, a full, fair
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and timely hearing, and a postponement of the decision
until such time as the teacher was apprised of the charges
agamst her and could present a defense. The school board
denied all the requests and adopted a motion that the
teacher “be not reemployed as a teacher” in the school
district.

The first count in the teacher’s complaint was that her
contract wa- breached hecause of the manner in which she
was dismissed. Although the complaint referred to Lermi-
nation of the teacher’s contract, the court said that her
contract was nol terminated; rather, she was given wrillen
notice that she would not be re-employed. Under Missouri
law a school board must notify a teacher by April 15 con-
cerning his re-employment or lack thercof, and this the
school board had done. The school district in this case was
not a tlenure district, and the court could find no statutory
or case law in the state lo require the school board t
provide a teacher whosc contract was not renewed with
wrilten reasons or a hearing.

The remaining question before the eourt was whether
the dismissal procedures of the school district that were
incorporated into the teacher’s contract applied to non-re-
employment, as the teacher claimed, so as to entitle her to
a written statement of reasons for not being rehired and o
hearing, The court noted that the procedures referred 1o
termination or suspension of a teacher’s contract. The court
said that in this instance the teacher was not re-employed
and that this was not a termination or a dismissal under the
school district procedures. Accordingly, the court ruled
that the procedures did not apply to this teacher and that
the action of the trial couit in dismissing this count of the
complaint was correct.

In the second portion of the complaint the teacher
alleged that she was terminated or denied re-cmployment
because of her exercise of her right to free speech. In
substance she charged that she gave a specch before the
Classical Association that was subsequently reprinted in the
association journal. The speech included “an evaluation of
the comparative emphasis placed on athletics as opposed to
scholarly pursuits in the public schools.” It was alleged that
the superintendent informed the teacher that he found the
speech offensive and that he would recommend that she
not be re-employed. The court observed that although a
school board has an absolute right to re-employ or decline
to re-employ any teacher, the failure to re-employ may not
be on impermissible constitutional grounds. Without ruling
on the merits of the teacher’s allegation, that her right to
free speech was violated, the appellate court held that the
teacher had presented a claim upon which relief could be
granted and that cause of action should not have been dis-
missed by the trial court. In so holding, the court em-
phasized ihat it in no way means to change the nontenure
status of teachers but it was saying that “a school board’s
right to rehire a teacher must not be on grounds that are
violative of a teachers constitutional right.”

The remaining three counts of the teacher’s complan
were .gainst the superintendent for malfeasance in per-
formance of ministerial duties in terminating her contract
and for slander, and against the board of education for
denying her due process during and after termination of her
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employment. The court upheld the dismissal of all three
counts. The court said that the conduct of the superinten-
dent in not giving the teacher reasons for the nonrenewal of
contract did not violate any duty owed to the teacher.
Other charges against the superintendent by the teacher,
the court said, were mere conclusions and not substantiated
by the complaint. With regard to the charge of stander, the
court held that the statements made by the superintendent
regarding the competency of the teacher were absolutely
privileged insofar as they were made at the meeling before
the board of education at the request of the teacher. The
dismissal of the last count of the complaint against the
board regarding the denial of due process was affirmed be-
cause, as the court had previously stated, Missouri law did
not require that the teacher be given a statement of reasons
or a hearing on her dismissal.

The lower court’s dismissal of the teacher’s complaint
was affirmed except for that count of ihe complaint which
alleged that the discharge was in violation of the teacher’s
First Amendment right o free sppech. The case was re-
manded for a trial on the merits of that claim only.

New York

Albaum v. Carey

310 F.Supp. 594

United States District Court, E.D, New York,
December 18, 1969, '

(Sec Teacher’s Day in Court: Review of i968, p. 31.)

Pursuant to the previous decision in this case, a three-
judge federal court was convened to hear the allegations of
a teacher who had been denied tenure, that the New York
teacher tenure law was unconstitutional. The teacher
brought suit against the school superintendent charging that
the denial of tenure was based on his union activities in
violation of the Consiitution and that the state law giving
the superintendent virtual unfettered discretion in granting
tenure was unconstitutional. He also sought judgment for
damages because of the denial of tenure.

The language that the teacher sought to have declared
invalid provided that teachers shall hold their respective
positions during good behavior and competent and efficient
service. Tn the initial proceedings, the single-judge court felt
that a previous decision by the state court gave substance to
the teacher’s contention. However, that decision was
subsequently rever-ed by the highest state court on remand
trom the Supreme Court of the United States. Accordingly,
the three-judge court dismissed the first cause of action.

The second cause of action was for damages for the
alleged illegal deprivation of tenure. The three-judge court
held that the teacher was not denied tenure because of the
exercise of any of his constitutional or statutory rights, but
rather on account of difficulties he had in developing new
programs and carrying out school policies because he had
substantial and continuing disagreement with adminis-
trators and supervisors. The court found that denial of ten-
ure was caused by a desire on the part of the school super-
intendent “to eliminate from the school system a nettle-
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some individual who created annoying adminisirative
problems,” and not because of his conncction with labor

negotiations on behalf of the local Lteachers association. The
second cause of action was also dismissed.

Board of Education, Central School District
No. 1 v. Helsby

314 N.Y.S.2d 944

Supreme Court of New York, Erie County,
October 22, 1970.

{See page 57.)

Canty v. Roard of Education, City of

New York

312 F.Supp. 254

United States District Court, S.D. New York,
May 4, 1970.

A dismissed substitute teacher brought suit against the
board of education, seeking a preliminary injunction for
immediate reinstatement, The teacher claimed that his dis-
missal was arbitrary, capricious, and hence violated his right
to due process.

Prior to the teacher’s dismissal there had been com
plaints from parents claiming that their children had been
held in class after hours and that one young girl had been
physically abused. On the day that the teacher was dis-
missed, some of the pupils in his class brought the girl who
had previously complained about physical abuse to the
principal’s office in tears. She claimed thal the teacher had
pushed her and injured her, The principal went to the
teache’s class, found it in total disorder, and dismissed the
teacher. After being informed of the specific reasons for his
dismissal the teacher instituted grievance proceedings. At
that hearing the teacher claimed that he should not have
been immediately dismissed because the situation was not
an “emergency.” The principal stated that he did consider
the situation an emergency and in a memorandum mailed
thereafter to the teacher, the principal summarized the
evidence and decided that the claim of the teacher of “no
emergency” was not justified. The teacher was also in-
formed that he had a right of appeal to the deputy superin-
tendent. At the hearing held pursuant to that appeal the
dismissal was upheld because of the evidence that the teach-
er had difficulty in maintaining class control. But 10days’
additional salary was granted because the deputy superin-
tendent did not completely agree that an emergency ex-
isted.

Considering the reasons for the teacher’s dismissal, the
court found it highly unlikely that the teacher could prove
that his dismissal “was so irrational and so lacking in
evidenliary support as to be arbitrary and capricious,”
Since the teacher had failed to meet his burden of estab-
lishing a likelihood of success on the merits, the court
denied his motion for a preliminary injunction without
finding it necessary to balance the harm inflicted on the
teacher by the denial of the injunction against the harm
that would be inflicted on the schoo! board and on the
public by granting the motion.
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Helsby v. Board of Education of Central School
District No. 2 of the Town of Claverack

312 N.Y.S.2d 355 '

Supreme Court of New York, Appellate Division,
Third Department, May 7. 1970,

(See page 59.)

Pennsylvania

Appeal of Spano

267 A.2d 848

Supreme Court of Pennsylvania, July 2, 1970.

A discharged employee and the school board appealed

from a decision of the state superintendent of public in-

struction which held that the employee was a professional
employee, and al the same time sustained the school
board’s action of dismissal. The trial court reversed the
order and directed the school board to reinstate the teacher
as a professional employee. The school board appealed
further.

The employee had been hired in the summer of 1966
for the position of curriculum coordinator. Shortly alter
school began, difficultics arose and the teacher was asked Lo
but refused Lo resign. In April 1967, she was suspended by
the superintendent. In Seplember 1967, charges of incom-
petency and willful violation of the school laws were
brought against the employee. Hearings on the dismissal
were concluded in April 1968, at which time the employee
was discharged. She then appealed Lo the state superinten-
dent who found that she was a professional employec
within the meaning of the schuol code, dismissed the in-
cempetency charges, and sustained the: school-board action
on the charge of willful and persistent violation of the
school laws. On appeal, the trisl court agreed with the em-
ployee that she had not been given a fair hearing and
ordered the school board to reinstate her as a professional
employee.

" The first question on the present appeal was whether
the employee was a professional employee within the
meaning of the school code because if she was not, she had
no standing to appeal to the state superintendent and to the
trial court. The school board argued that the employee was
nol a professional employee since the position of cur-
riculum coordinator wa: a nonmandated position which
was not encompassed in the definition of professional em-
ployee in the school code. No one, however, deniea that
the employee was certified as a tea-her, which term was
defined in the law as including “all rofessional em-
ployees...who devote more than fifty per centum (50%) of
their time, or more, to teaching or other direct educational
activities.”” Since the employee did devotec more than 50
percent of her time to educational activities, the appellate
court held that she was a teacher and a professional em-
ployee within the meaning of the school code. As such she
was entitled to appeal to the state superintendent and to
the courts. Additionally, the appellate court found that the
contract between the employee and the school district
stated that she was employed to serve as a professional
cmployee of the school district.
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The next question involved the lower court finding that
the employee had not reecived a fair hearing before the
school hoard and that the state superintendent abused his
discretion in finding to the contrary. The court noted that
tenure law provided an employee with the opportunily for
a de novo hearing before the court as part of the appeal
from the decision of the state school superintendent, so
that he can have his case retried in a forum whes the
school board plays only the role of prosccutor and not that
of judge also. The court held that his opportunity for a de
novo hearing before the court must be taken as the exclu.
sive remedy when the employee alleges that he was denied a
fair hearing before the school board. Failure Lo do so
deprives him of ever asserting the claim again,

However, since this principle was announced for the
first time in this opinion, the court applied it prospectively
only and remanded this case to the courtl below Lo permil
the employee to request a hearing de novo on the case, If
the teacher chose not o make (his request, the court was to
review Lhe determination of the state superintendent on the
basis of the record to see if there was an abuse of discretion

or an error of law on his part.

Mullen v, Board of School Directors of

DuBois Area School District

259 A.2d 877

Supreme Courl of Pennsylvania, December 4, 1909,

A probationary teacher who had been abruptly dis-
missed from his position brought an action in mandamus
sceking reinstatement and damages. In defense, the board
alleged that the teacher’s performance was unsatisfactory
and that he had no valid contract with the board. The trial
court entered a judgment in favor of the eacher and the
board appealed.

The evidence showed that the teacher had been rated
five times. On four of these occasions his performance had
been rated satisfactory. The fifth rating, four days prior to
his dismissal, was the only msatisfactory one. The teacher’s
ability came into question only after he bhecame the
“building representative” for the local education associa-
tion. The courl found that the evidence supported Lhe
lower courl’s determination that the teacher’s dismissal
“was the result of an arbitrary and capricious exercise of
the discretionary power vested in his employers.”

The second issue in the case concerned the validity of
the contract between the teacher and the board, Pennsyl-
vania law requires that the hiring of a professional employ-
ce be effected by an affirmative vote of a majority of the
members of the hiring board duly recorded in its minutes.
It appeared that although the teacher’s contract was signed
by the secretary and the president of the board, it was not
rccorded in the minutes. The board claimed that because
there was no recorded vote, there was no valid and enforce-
able employment contract. The court agreed with the find-
ing of the trial court that the board did approve the ap-
pointment of the teacher. It agreed also with the words of
the trial court that it would be “not only unconscionable
but untenable at law, to maintain that the requirements for
a valid and enforceable contract were not met in this case.”
Since the presence or absence of a formal vote recorded in
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the minutes was entirely within the control of the board,
the consequences of noncompliance with statute rested on
the Loard, not on the teacher,

The court held further that mandamus was the proper
action and affirmed the lower court’s holding that the
teacher was entitled 1o reinstatement, lost salory together
with any increments Lo which he would have been entitled,
and certification, which would result i his becoming a
permanent professional employ-ee.

Texas

Ferguson v. . homas

430 F.2d 852

United States Court of Appeals, Fifth Circuit,
June 23, 1970: rehearing denied August 13, 1970.

A dismissed college instructor brought suit against of-
ficials of Prairic View A. & M. College charging that hie
employment was terminated and his off-campus residence
hall was not approved for student use because he exerzised
his First Amendment rights of expression and association.
lHe also alleged that the procedures followed in the termina-
tion of his services denied him due process of law. The
district court found no violation of the teacher’s rights and
dismissed the action. This appeal followed. )

The professor had been employed by the college since
1958, first as head of the department of Business Adminis-
tration and then as a full professor. No instructor at the
college had tenure, and contracts were made annually.
Under the applicable ruies and regulations, dismissal was for
cause, bul no mention was made of administrative determi-
nations relative to nonrenewal of contract. During the
1960-67 school year, disagreements and disputes arose be-
tween the coll ge administration and the instructor. These
culminated when the professor took one of his classes from
the classroom to the auditorium to enable the students to
discuss campus grievances with several members of a
teacher-student organization. The president of the college
then called the professor into his office and in the presence
of other administrative and faculty personnel and two stu-
dents preseated him with a document containing 15 “guide-
lines™ relating to his performance as an instructor. A 16th
point in the guidclines piaced the instructor on temporary
probation for the balance of his contract period. The guide-
lincs were not applicable to any other instructor at the
college.

On July 15, 1967, the dean of the college notified the
professor that his services would be terminated beginning
September 1, 1967. When the professor challenged the cor-
rectness of this unreasoned notice, it was discovered that
termination without cause was contrary to the prevailing
practice in the state university system. The professor was
then sent a detailed letter stating these three reasons for
termination: a dispute between the professor and the head
of the Business Administration Department relative to
making that department into a separate school at the col-
lege, the use of classroom periods for discussing with stu-
dents matters unrelated to the material required to be
taught that resulted in inferior instruction, and limitations
of the professor’s health. The professor then requested a
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hearing before the board of directors of the A, & M. Uni-
versity System and asked that the head of the department
and the college dean be present. The board agreed to hear
the professor, but said that it weuld not hear from the
other two until after the professor had presented his case.
At the hearing the college president outlined the reasons
why the professor’s contract was not renewed, and ihe pro-
fessor replied to the charges. Without ever hearing from the
dean and the department head, the board sent a letter to
the professor, stating that it considered this an administra-
tive matter to be handled by the college president and the
president of the university system. The professor was not
re-employed.

The trial court found that the professor was not on
tenure, that the 15-point guideline put him on notice that
his activities were not in keeping with college policy, that
the professor was given .the opportunity to speak at the
meeting where the guidelines were presented, that he had
received the equivalent of a hearing, and that he had not
been deprived of any constitutional right because the pro-
cedures applied to him met the fundamental rudiments of
lair play.

At the outset, the appellate court set forth the mini-
muin standards of due process applicable to teachers who
have an “expectancy of re-employment.” These require-
ments inciude notice of the cause or causes for termina-
tion in sufficient detail to fairly enaisle the teacher to show
any error that may exist, to advise the teacher of the names
and nature of the testimony of witnesses against him and to
accord the teacher a meaningful opportunity to be heaiv in
his own defense, and a hearing before a tribunal that has
academic expertise and impartiality toward the charges,

In applying these principles Lo the facts in the instant
case, the appellate court said that the teacher may have
been denied due process in the procedures before the col-
lege officials, but that in the trial court he was given an
opportunity to call witnesses and cross-examine them rela-
tive to the nrocedures followed, as well as the merits of,
terminating his scevices, The witnesses that the professor
wished the board to hear were examined in the hearing
before the irial court. Because of the hearing in the court
below, the appellate court affirmed the dismissal of the
teacher. However, the court said that “the proper adminis-
tration of justice requires that we caution against any
similar courl procedures which would allow the {ull
development of the merits of a case of this type as a matter
of course. To do so routinely in every such case consti-
tutes both an intrusion into the internal affairs of state
educational institutions and an unwise burden on judicial
administration of the courts.” The anpellate court believed
that school-constituted review bowes were the proper
forum for such matters and not the federal courts. Federal
review should he limited to the question of whether federal
rights have been violated by the procedure utilized. 1f no
such rights were violated, the court should look at the
record developed by the school to determine whether there
was substantial evidence to support the decision. The court
said that in cases where the teacher challenges his termina-
tion on grounds of infringement of his constitutional rights,
and it is unclear whether the school had a valid reason for
its action, a balance should be struck between the interests
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of the teacher as a citizen and the interests of the state as
an employer. In this instance the appellate court held that
the proof before the district court showed that the profes-
sor exercised his right of free speech and association to such
an extent as to seriously impair his effectiveness as an
instructor.

With regard to the charge of the professor that his
off-campus housing had not been approved for student use
in retaliation against him, the appellate court held that it
was error for the district courl not to permit full develop-
ment of the evidence because the complaint failed to join
the dean of men as a party defendant. The case was re-
manded for correction of the procedural error and full tak-
ing of cvidence Lo determine if the college had adequate
reason for not approving the housing,

The determination of the district court was upheld as it
related Lo the dismissal of the professor, and the matter was
remanded on the housing issue.

Sindermann v. Perry

430 F.2d 939

United States Court of Appeals, Fifth Circuit,
August 10, 1970; rehearing denied September 9,
1970. 7 7
Certiorari granted, 39 U.S, Law Week 3548,
June 14, 1971,

A teacher at Odessa Junior College whose contract was
not renewed brought suit against college officials. He
charged that the nonrenewal was hecause of his exercise of
his First and Fourteenth Amendment rights of expression,
association, and petition, and alleged violations of due
process in connection with the refusal to renew his con-
tract. The district court granted summary judgment in favor
of the college, and the teacher appealed. The lower court
had found that the contract rights between the parlies were
clear, In the interiin the appellate court decided the case of
Pred v. Board of Public Instruction (415 F.2d 851) which
classified the rights of persons circumstanced such as this
teacher as constitutional rather than contractual,

The teacher had joined the faculty in September 1965
and through a series of one-year contracts remained until
the 1968-69 school year. In May 1969, he was notified that
this contract would not be renewed for the next schooi
year. Sixteen days later this suit was filed, and at the same
time the teacher requested the college authorities to give
him a hearing. Prior to the official notice of nonrenewal,
the college had issued a press release outlining the deteri-
oration of its relationship with the teacher. The main dif-
ficulty appeared to be the teacher’s activities as president of
the Texas Junior College Teachers Association and his
insistence on being absent from his classroom duties to
testify before state legislative committees on a bill relating
lo academic freedom and tenure after having been denied
permission to be absent. Additionally the teacher was part
of a group seeking to elevate the college to & four-year
status which was officially opposed by the board of regents.

The teacher alleged that his contract was not renewed
in retaliation for his expressions of opinion, that he had not
been offered an impartial hearing, that the action taken
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against him had a “chilling™ effect on other laculty mem-
bers at the college, and that he had been damaged in his
professional reputation and standing. He sought compen-
satory and punitive damages and a declaratory judgm. at
that the action of the regents violated his constitutional
rights and that he was entitled 1o a hearing and a manda-
tory injunction requirize his reinstatement,

The appeliate court held that under the Pred decision
summary judgment should not have been granted. Quoling
trom that decision the court said in part that “what is at
stake is the vindication of constitutional rights—the right
not to be punished by the State or 1o suffer retaliation at
its hand because a publie employee persists in the exercise
of First Amendment rights.” The appallate court said that
the controlling effect of Pred was in no way lessened hy the
fact that the teacher had asked for and been denied per-
mission to be absent from his duties. The question still was
whether the college refused to renew his contract as
teprisal for the excicise of his rights. The court noted that
summary judgment was improper hecause the basic facts
and the material inferences to be drawn therefrom were in
dispute. The court explicitly noted that it was dealing only
with procedure and not the merits of the claim, )

Since the case was being remanded, the appellate court
deemed it appropriate to comment on the teacher’s conten-
tion that he was denied due process when the college
simply notified him that he would not he rehired and
failing or refusing to give him a hearing. The conrt held (hat
if it were determined that the teacher had an expectancey of
re-employment, the procedures outlined in Ferguson v,
Thomas (see page  of this report) would apply. If the
lower court determined that the teacher did not have this
expectancy, the teacher must bear the burden both of
initiating the proceedings and of proving that a wrong had
been done by the college in not rchiring him. In such an
instance, the court said, the teacher should notify the
college that he is asserting a claim, set it forth in sufficient
detail to fairly enable the college to show any error that
may exist, and request a earing. Such a hearing should be
before a tribunal having : -ademic expertise and impartial-
ity, and must include the r sht to present witnesses and to
cross-examine; and a transcript should be made.

The court concluded that except in those cases where
the teacher or the institution refuses to follow the
suggested procedures, a court should not act until the
matter is made ripe for adjudication. The sulnmary judg-
ment of the district court was reversed, and the matter was
remanded to that coust for a hearing ¢n the merits,

NOTE: The Supreme Court of the Uniicd States has agreed
to hear an appeal in this case. )

West Virginia
State ex rel. Kondos v, West Virginia
Board of Regents
175 S.E.2d 165
Supreme Court of Appeals of West Virginia,
June 16, 1970.

An assistant football cozch at a state university sought
a writ of mandamus to compel the board of regents to
O -
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reinstate him in his contract “until such time as | the board
of regents| act in accordance with the laws of this state,”
The coach had a contract for one vear heginning July |,
1969. On August 1, 1969, he was notified by the president
of the university that he was recommending to the board of
regents that the coach’ contract be terminated September
30, 1969, because he had performed his duties in an incom-
petent manner. The coach was also informed that he could
appeal Lo a facully committee appointed by the University
Council and if he desired he could appeal further to the
board ol regents. The couch alleged that an appeal to a
faculty commitice would be a useless act and waived that
right. The coach did appeal the termination of his contract
to the board of regents which affirmed the decision of the
university president and dismissed the appeal.

In his suit the coach relied or certain statutory pro-
visions of state code, contending that he was denied due
process because he was not afforded a hearing as provided
for in the statute. The board of regents took the position
that the coach was not legally entitled to any hearing prior
to his dismissal and alsc that he was accorded an op-
portunity to be heard which he waived.

The court held that the code provision cited by the
coach providing for a hearing prior to dismissal applied to
personnel employed by a county board of education and
not to university employees. In addition the court noted
that a separate article of the state code applied to em-
ployees of the hoard of regents and that this article con-
tained no provision relating to tenure of faculty and college
personnel or to the manner in which they are to be
suspended or discharged. 1t was the opinion of the court
that the applicable statutes did not require the hoard of
regents "o grant the coach a hearing prior to his discharge.
Accoruingly, the requested writ of mandamus was denjed.

Wisconsin

Gouge v. Joint School District No. 1

310 F.Supp. 984

United States District Court. W.D, Wiscor ..
March 16, 1970.

Two nontenure teachers who were
tracts for the following school year sued for damages and
an order compelling their reinstatement. Their compldints
allozed that they had been deprived of rights secured to
them under the due process clause of the Fourteenth
Amendment. In boih cases the administrator of the school
district recommended to the board of education that the
contracts of the teachers not be renewed. He then informed
the teachers and presented them each with a written reason
for the contemplated action. The two were offered and
accepted a meeting with the board. Afterward the board
voted not to renew the contracts of the teachers.

The court ruled that no action for damages could be
maintained against the hoard. The other procedural ques-
tions were decided adversely to the school district. The
school board also contended that there was no r'ght to
renewal of the contracts under state law unless nonrenewal
is based on impernissible constitutional grounds, and
barring this, the board could refuse to renew a teacher’s
contract “for any cause or no cause at all.” The court said

cat obered con-
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that this contention had been rejected in Roth v, Board of
Regents (sce case below). In accordance with that opin-
ion, the court held that “a teacher in a public elemen-
tary or secondary school is protecied by the due process
clause of the Fourteenth Amendment against a nonrenewal
situation which is wholly without basis in fact and also

against a decision which is wholly unreasoned, as well 05 a
decision which iz impermissibly based (such as race,
religion, cr exercise of First Amendh at, freedom of ex-
pression).” Because there was a genuane issue of material
fact beth as to identifying the reasons upon which the
board had acted and whether there was any basis in fact for
any of the reasons in either case, a decision on the merits

vas not reached,

The court held further that the minitmum requirernenis
of precedural due process set forth in Roth applied also to
teachers in public elementary and secondary schools. More-
over. the school board’s ultimate decision for nonrenewal
may not rest on a basis of which the teacher wasz never
notified or to which he had no fair opportunity to respond.
The motion of the board of education to dizmiss the suit

wils (e,

Roth v. Board of Regents of State Colleges
310 F.Supp. 972

United States District Court, W.D. Wisconsin,
March 12, 1970.

A nontenure assiztant professor at Wisconsin State
University—Oshkosk +vix not offered a contract for the fol-
lowing year, No reasc .o for this decision were given, and no
hearing on the merits of the decision was offered, re-
quested, or held. The professor brought suit alleging that
the decision not to offer him a contract was in retaliation
for expressions of opinion made during a period of distur-
bance and controversy on campus. He furtlier alleged that
the decision was not made under “ascertainable and definite
standards governing the | university officials | in mak 'ng this
decision”; and that the decision had caused and will cause
damage to his professional reputation. The defendant-
school officials denied that the decision not to re-employ
was one of retaliation and alleged that the professor was
not re-employed because he was guillty of substantial ne-
glect and violation of duty, violation of university rules,

and insubordination. The professor moved for partial sum-
mary judgment declaring that he was entitled to a hearing
ion not to retain him and requir-

on the merits of the deci
ing university officials to provide him with a hearing or of-
fer him a contract for the next school year. The school
officials sought summary judgment dismis ng the uction
on its merits on the ground that the complaint failed to
stale a cause of action.

The principal contention of the officials was that the
-professor was hired for one year and that as a nontenured
teacher he could be removed “at pleasure.” They main-
tained that the decision not to rehire could be reached for
“no reason or for any weasen,” Therefore, no statement of
reasons need be given nor 1 hexnring offered.
The court found it clear that the employment
of a teacher could not be terminated because he exercised
freedoms secured to him by the Constitution. This substan-

tive constitutional protection, the court said, is unaffected
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by the presence or absence of tenure under state law, How-
ever, with respect to substantive protection against arbi-
trary nonrelention, the court found uncertainty in the law,
The question became whether the Fourteenth Amendment
pertaitted nonretention on a basis wholly without factual
support, or wholly unreasoned.

The court undertook to balance the nature of the
government functions involved against the interest of the
teacher that had Been aflfected by governmental action, The.
court found that the university did have an interest in hav-

ing time to observe a new Sracher and during that time 15
have latitude to decide whether the new teacher should
remain on the faculty. However, the coart said tha! “no

interest of the university is directly served by a regime in

whicny o decision not to retain 2 newcomer may be made
upon the basis wholly withiout support in fact or by a deci-
ston upon a whelly unreasoned basi<.” The balancing test,
the court said, compels the conclusion that under the due
process clause of the Fourteenth Amendment, a decision
not to retain a professor could not rest on such bases, This
standard, the ccurt continued, as it applies to nontenure
teact

, 1= intended to be censiderably less severe than the
standard of “eause™ as it i applicd to tenure teachers: and
bases for nonretention of nontenure teachers enjoying
minirzum factual support or supported by subtle reasons

—

would be acceptable.

In addition to affording the professor subsiantive pro-

tection against nonrelention on arbitrary grounds, the court

ruled that the professor was entitled to a fair procedure to
determine whether legitimate grounds existed. The court
dirceted the university o provide the professor with mini-
mum procedurai due process—a statement of reasons for
the nonretention, notice of a hearing at which he may
respond to the reasons, and a hearing if the professor ap-
prars at the appointed time and place. At such a hearing the
professor was Lo have a reasonable opportunity to sahmit

evidenee relevant to the stated reasons.
The court ruled against the university’s motion for

ing. The court also ruled against the universily on its claim
that the decision not 1o retain the professor enjoyed a basis
in fact, was reasoned, and was not violative of the profes-
sor’s freedom of expression. The court noted that a teach-
:rs freedom of speech cannot be limited unless it is shown
that his utterances harmed a substantial public interest, and
the university officials had not exhibited beyond dispute
that such harm existed, The university was ordered to pro-

vide the professor with reasons, notice, and a hearing. or in
the alternative to offer him a contract for the next acs
demic year,

NOTE: This decision was affirmed by the United State.
Court of Appeals, Seventh Circuit.

St. Laurent v. Gousha

213 F. Supp. 1033

United Stai~s District Court, E.D. Wisconsin,
June 24, 1970,

Three nontenure irachers in the Milwaukee public

school system sought a preliminary injunction against the
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school officials, alleging that their right to due process was
violated when their names wers omitted from the list of
teachers who were o serve for the second semester. The
school bhoard sought to diswiss the action. Each ol the
teachers had a written contract which contemplated two
semesters of employment, and the teachers charged that the
failure to retain them for the second semester was cquivi-
lent to an arbitrary discharge.

The teachers did not claim that their discharge wus for
any conduct protected under the First Amendment. but
rather that the failure o offer them a hearing on the dis-
charge denied them due process. The school ofticials assert-
ed that administrative hearings were afforded the teachers.,

Although the issue was not First Amendment rights of
the teachers, the court said thai the record was not stf-
ficiently clear to establish that the teachers’ charges of arhi-
trariness were unfounded. Even if the school system had
ulimited diseretion to discharge the teachers, the court said,
it did not follow that “such discretion could be exercised
without a proper hearing.” Therefore, the court denied the
motion of the school officials to dismiss the aetion <o u4s Lo
permit the teachers to offer evidenee to support their claim
that procedural doe process was denied to them. The teach-
ers” motion for a prefiminary injunetion was alko denied.

Wyoming

Jergeson v. Board of Trustees of Schonl
Liistrict No, 7, Sheridan County

476 P.2d 481

Supreme Court of Wyoming, November 6, 1970.

A high-school journalism teacher appealed from the
trial court decision affirming his dismissal. The teacher had
been employed for the 1968-69 school year and had al-
ready signed a contract for the neat school year when he
received a notice of dismissal. The grounds given were that
his “*philosophy and practice of education is detrimental to
the best interests of the high school students” and that he
was incompetent as evidenced by the April 1 edition of the
school newspaper for which he was the advisor. A hearing
was held before the school board which then order¢ 7 his
dismissal as of the end of the semester.

On appeal the teacher challenged the decision of the
trial court on various grounds. The first group of challenges
related to errors aliegedly committed by the trial court and
for the most part were procedural and were decided against
the teacher. The last argument in this group challenged the
lower court finding that there was substantial evidence to
support the board of education charge that the teacher
“was responsible to censor” the school newspaper. In view
of the fact that the teacher was the advisor for the paper
and that he taught journalism, the appellate court-uphcld
the trial court finding that the school board could well be
justified in deciding that the articles in the newspaper in
question were a demonstration in poor journalism and
another example of the teacher’s incompetency.

The teacher also argued that his dismissal was discrimi-
natory, a violation of due process for failure to give notice,
and arbitrary and capricious as to any alleged “dirty poem”
whiclh a student wrote on a blackboard of his classroom and
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which the teacher permitted 1o reniain there for about two
weeks. On the notice aspect. the teacher elaimed that the
board should have rejected any testimony about th- poem
smee he was notinformed that this would he brought up at
the hearing. In rejecting this claim, the appellate court said
that although the charge that the teacher’s philozophy au!
practice of education was detrimental o the high--he ol
students did not provide a delineation of incidents, it was a
basis for questioning the teacher’s various activities in the

school, especially in the absence of objections, The diserim-
ination charge resulted from the fact that another teacher
who used the classroom where the blackboard and poem
were located was not disciplined. The appellate court said
that it was obvious that the board did not base its action on
this single incident but on various occurrences and circum-
stances in determining whether the teacher met the mini
muin standards of conduet and propricty. Thus, the dis-
crimination charge and the claim that the actio of the
board “was arbitrary and capricious were found without
merit by the appellate court.

The teacher argued that the board raised a question as
to his personal beliefs by admitting hearsay evidence as to
his advocacy of the use of marijuana and the takeover of
the schogl administration. The appellate court ruled that
the evidence in question was nol hé;l,rsay and, furthermore,
no objection was made by the teacher Lo its introduction at
the hearing, Other alleged crrors of the district court re-
lating to iestimony coneerning the teacher’s control of the
classroom were found without merit by the ap-cllate court.
Likewise disconnted was the argument of the teacher that
the board waived any previou - «rongdoing by the teacher
when it oftered him a contract for the next year.

Other charges of the teacher, including that the hoard
should not have considered his appearance and dress and
that the board failed 1o give him notice of all the charges
against him, were not considered by the appellate court to
be reasons for reversal of the trial court determination.

The final arguments of the teacher were (a) that the
existing method of appeal was either unconstitutional, or if
il was consiitutional, it was not a “zealous examination of
the whole record by the reviewing authority "as requisite;
(b) that the board was cstopped from inquiring inlo any
conduct prior to the daie that it offered the teacher a con-
tract for the next year. The appellate court said that the
teacher presented neither a cogent argument nor authority
for his latter argument and, therefore, would not consider
the claim. As to the former argument the appellate court
stated that the teacher had shown no clear abuse of his
rights to warrant overruling the determination of the board.
Concluding that the board had found that the teacher
departed from proper standards and that the trial court
found no grounds for reversal of that decision, the decision
of the trial court was affirmed.

Schultz v. Palmberg

317 I'.Supp. 659

United States District Court, D. Wyoming,
October 2, 1970

Two professors at Central Wyoming College whose con-
tracts were not renewed brought suit against the coller.
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president and members of the board of trustees sceking to
compel the renewal of their contracts and damages. Both
had been employed by the college for two years when they
were notified that their contracts would not be renewed for
the 1970-T1 school year. They requested a formal hearing
before the board: this request was denied. The board how-
ever. did offer to meet informally with them. One of the
two accepted this offer but considered the results of the
meeting unsatisfactory. Suit was then brought under the
federal civil rights act. The professors alleged that the
failure of the board to renew their contracts was arbitrary,
unreasonable, and accomplished without a hearing, all of
which resulted in a denial of their <t to continued em-
ployment. They alleged further that they were being
penalized for the exercise of their First Amendment rights.
The defendant college officials sought to dismiss the ae (i
arguing that the professors did not have a right to contu.
employment, that the board acted lawfully in not offeri: i
them contracts, and that they did not have tenure so there
was no right to a hearing.

The court held that the professors did not tave a right
of tenure or continved employment by statute or contract
and henee the denic i of their request for a formal hearing
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was not a deprivation of a right, privilege, or immunity
secured by the federal Constitution and laws. The court
noted that the professors were cmployed =olely on a year-
to-year basis and that their re-cmployment absent tonure
was in the diseretion of the board. The court said that
school boards should have a wide range of discretion in the
management and operation of the school distriet. including
the employment procedures of hiring and rehiring, and a
teacher who has not had the privileges of tenure incor-
porated into his contract cannot claim the benefits of such,
The court found it <icar from the face of the professors’
complaint that the board had not prevented them from
exercising their First Amendment rights.

It was the opinion of the court that the bourd acted
within the scope of its discretion in failing to offer the two
professors contracts, The complaint disclosed that the
action of the board was not cléarly arbitrary, capricious, or
unreasonable. Since the professors made no allegations in
their complaint which would demonstrate an abuse of dis-
cretion by the board, they, therefore, failed to state a catise
of wetion upon which relief could be granted. Accordingly,
the court granted the motion of the college officials to
dismiss the action. )




SCHOOL DESEGREGATION

IN ADDITION to the cases reported under this heading, there are a number
1970 court cases initiated by pubiic-school
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other
pupils for school desegregation which con-

tained issues on assignment of teaching staff on a racial basis. The summaries of these
cases are not included here because this report is limited 1o digests of cases in which
teachers themselves are liticants, Those interested in this aspect of teacher assignment are
referred to the school desegregation cases in The Pupil’s Day i:: Court: Review of 1970,
another NEA Rescarch Division school law publication.

Alabama

Foster v. Roard of Education of Bulloci
County, Alabama

431 F.2d 648

United States Court of Appeals, Fifth Circuit,
September 15, 1970 7

A black cducator brought suit against the board of
education charging that certain administrative decisions of
the board were racially motivated, The trial court found
that the decisions were not motivated by race and the edu-
cator appealed.

AL the close of the 1968-69 school year the board of
education reorganized its central office, abolishing two
adminisirative positions. This left the plaintiff in this case
and a white administrator without jobs, Both were offered
other positions. including acsistant principalships in the
school district, but the black educator declined Lo accept
the offer. During the period of reorganization a principal-
ship opened at a formerly white high school. The black
educator applied for this position, but a white man from
outside the school system was selected for the job. The
educator claimed that the board’s decision to abolish his
assistant superintendent position and the denial of his
application for the principalship was motivated by and re-
lated to racial discrimination.

At the trial court hearing, extensive findings of fact
were made including: that the central office of the school
system was overloaded administratively; ihat from an
administrative and educational standpoint abolishing the
offices was acceplable; that abandonment of the jobs was
not racially motivated; that the black educator’s applica-
tion for principal was given due consideration by the board,
but that the board determined that the person hired was
qualified and better suited for the job; that acceptable
criteria were used by the board in appraising the applica-
tions and thalt race was not a basis for denying the applica-
tion for the principalship.

The appellate court was of the opinion that the record
in the district court clearly and convincingly supported that
court’s determination and that the black. educator had
failed to demonstrate thal the decisions of the school board
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were arbitrary or based on racial discrimination. The judg-
ment ef the district court was accordingly affirmed.

United States v. Board of Education of the
City of Bessemer

A7 1.2d 846

United States Court of Appeals, Fifth Circuit,
July 1, 1969,

This appeal involved plans approved by the district
court for faculty desegregation in Bessemer, Birmingham,
and Jeffer=on County. The issue wa- whether the plan
carried out the appellate court’s directive that interim goals
be established for achieving total faculty desegregation by
the 1970-71 school year. )

The appellate court reversed and the cases were re-
manded to the lower court with divection that it consider
cach of the cases in light of the Supreme Court opinion in
United States v. Montgomery County Board of Education,
(89 S.C1. 1670 (1969)), wherein a fixed mathematical ratio
for facuity desegregation was approved,

Arkansas

Jackson v, Wheatley School District No. °8

of St. Francis County, Arkansas

430 F.2d 1359

United States Court of Appeals, Eighth Circuit,
August 11, 1970,

Four black teachers who were not rehired folfowing
integration brought suit against the schoo! board, charging
that the failure to rehire them for the 1968-69 school year
was hased on racial considerations. The district court dis-
misscd their complaint and the teachers appealed.

The Wheatley school district serves 425 pupils, 60 per-
cent of them black, and ha been using freedom of choice
as a method of desegregation. Central School, where the
teachers in this case were assigned, was an all-black facility
serving the first five grades, When 60 of the 90 pupils at
Central elected to attend the formerly white school, the
school board decided to close Central, Three of the five
black teachers at Central and one white teacher at another
school were not rehired for the next school year because of
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a decrease in the number of teachers necessary in the dis-
trict. According 1o the hoard’s minutes, the fourth black
teacher was not rehired becanse he did not have a proper
certificate and was teaching on an emergeney cerlificate
that e \pm d on August 31, 1968.

The i issue pu serited on appeal was whether the disiricet
court erred in failing to find that the discharge of these
teachers was rawi;z?[y molivated. The district court had
found a question of qualifications as to three of the black
teachers and had stated that two of them were “primarily
responsible for the fow rating” ut Central, The appellate
court noted that previous decisions held that nondis-
criminatory standards must he applied in considering re-
rmpluvmenl of teachers released because of integration.
Although the district court had stated that the lnthL‘rs
were r(;bpllﬂéllllﬂ for the low rating, the appellate court
fnund lhal lln'rf' Wtk no (‘\’ii]i illlili‘} lulsi; fm’ L]n' %Lih‘ll'\(‘lll

l.hru lcluh(,ra wuh valn] wrllllulli‘s were lllfl rior o lhnsi'
of teachers who were retained or subscquently employed to
fill vacancies. Alithough there was some vague ovidence
presented Lo the (“(‘Ll that the school board had received
complaints about the failure of these three teachers to pay
their Dbills, the appellate court said that if the complaints
were not such as to require action against the teachers while
they taught at the black school, llw complaints would not
constitlute a valld hasis for I‘l'll?ll]” employment at the
integraled school. Further, the um]lspuud evidence that
black represen lallun on llu‘ faculty was decreased in
1968-09, and the evidence that the ratio of black teachers
to white teachers in the school system did not rcmuirly
approach the proportion of black pupils Lo white pupils,
was substantial evidence supporting racial dis-rimination.

The decision of the district court was affirined as to the
one teacher whose emergency certificate had expired and
was reversed as Lo the other three teachers. The appeliate
court remanded the case with directions that the disirict
court hold further proceedings
priale remedy.

and determine the appro-

Louisiana

Carter v. West Feliciana Parish Sch
432 ¥.2d 870

United States Courl of Appeals, Fifth Circuit,
September 25, 1970,

As a result of a decrease in pupil enrollment the school
board anticipated a reduction in teaching staff for the
1970-71 school year. As one of the bases to determine
which teachers would not be rehired the school board pro-
posed Lo administer subject-matier achievement tests of the
National Teachers Examination. The results of these tests
were Lo conslilute one criterion for the evaluation of all
teachers. Black teachers sought a temporary restraining
order o prohibit the board from administering the test.
The district court granted the order but dissolved it after a
hearing. This appeal {ollowed.

The district courtl had allowed the test to be adminis-
tered in the helie! that the requirements of the Singleton
aecree mandated that the ratio of black to white teachers
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rmn;zin lhv same %]']OLII(] Le: '!Llli TS lw Iaic] off. Thua liw

be ((lll]pdl‘( 18| unlx wnll lhv SCOFEs nl nllnr blavk lmu lu s

and those of white teachers with other white teachers i
order Lo maintain the m-ully ratio.

The appellate court held that the district court had

:, the

appellate court said, does not contemplate freczing the

faculty ratio which is present when fac ulty d: walion

takes place in the system. Rather, it ullltmpldhs that

faculty desegregation will be accomplished by invoking the

misinterpreted the language of Singleton, That cas

car

system-wide ratio as a rule for cach school, and thereafter
llu— sy slem wnli hmc tion lmm llw atandpuml of fac ully Jlld
llml once a u;ntdry ay.shm lms I\!x:n Ealdh]lhht‘d, Llu:
system-wide ratio may therealter change from time to time
as a result of nondiseriminatory application of objective
standards of selection and composition of the fac ulty,

Discharges because of reduced enrollment must be bazed on
!umdlauunnmlury objective and reasonable standards.

The teachers who brought suit had charged that the
National Teachers Lmunumlluﬂ is dizc riminatory between
white and black teachers. This was the prime issue in the
ca=e on which the district court had not made findings.

Therelore, the appellate court remanded the case w:lh
directions that the district court make findings of fact and
conclusions of Taw after a full development uf this issue.
Findings of fact were also dirccted as to the objee tvity and
l'LdsUl‘dll eneas of the other eriteria that the school board
sought {o use in reducing the faculty, including whether
such standards were nondiscriminatory.

Williams v. lberville Parish School Board
314 F.Supp. 1104

United States Distriet Court, E.D. Louisiuaa,
Baton Rouge Division, June 30, 1970.

Two black principals who were reassigned o positions
as coordinaling principals brought suit against the school
board, charging that they were “demoted ™ because of their
race. The school board contended that the newly created
posilions were promotions and were given to these two
principals because of their superior ability.

Iberville Parish was under a court desegregation order
that had been advanced from September 1970 to February
1970. The new positions of coordinating prineipal had been
under consideration and were scheduled to be implemented
in the final phase of the desegregation plan, When the date
for implementation was changed on short notice, the school
board was unprepared and the duties and rgapnns[b]hln* of
the new positions were not outlined nor were the offices
for these positions adequately equipped. Prior to their re-
assignment, the two principals in this action were the mlly
black princ lpdl‘a in the school system. They were replaced
by white principals. According to the court desegregation
order, a staff person dismissed or demoted could not be
replau d by a person of another color until cach displaced
person who was qualificd had an opportunity to fill the
vacancy and had failed to accept an offer to do so. The
principals contended that they were demoled in violation
of the court order.
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Shortly before the hearing on this case the school
board formulated a list of the duties and responsibilities of
the coordinating principals. As of the date of the hearing,
however, the two appointees 10 these positions had not
been charged with any of the enumerated duties. Both of
the principals agreed that if they were given the duties and
responsibilitics set out in the list, the Jobs would be mean-
inglul.

After reviewing the list of duties and hearing testimony
of school-hoard officials mud other educators, the court
roncluded that the position of coordinating principal was
not a demotion and i and will be in the future g definite
promotion over the posivon of principal of a single school.
There was evidence that a salary inerease was under con id-
erition for the two principals and that many others, b th
biack and white, had been considered for the positions, and
that these two principals had been chosen for their ahility
an'd qualifications, 1t was also the opinion of the court that
il in fact the duties and responsibilities of the positions as
outlined in the school board list were not actually assigned
to the principals, the conrt would have no licsitation in
ordering them Lo be reassizned to their former positions as

principals,

Tennessee

Hatton v. County Board of Education of
Maury County, Tennessee

422 F.2d 457

United States Court of Appeals, Sixth Cireuit,
February 26, 107 ),

(See page 33.)

Texas

Bonner v, Texas City Independent School Disirict
305 F.Sunp. 600

United States District Court, 8.D. Texas,
Galveston Division, September 2, 1969.

(Sce page 70.)

Harkless v, Sweeny Independent School District
427 F. 2d 319

United States Court of Appeals, Fifth Circuit,
June 2, 1970. Certiorari denied, 91 S.CL 451,
January 11, 1971.

(See Teacher’s Day in Court: Review of 1969, p. 35; Review
of 1968, p. 39.) :
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Ten black teachers who were not re-employed by the
school district brought sui sceking reinstatement and hack
pav. The =it was filed against the school district, the super-
intendent, and cach member of the board in his individual
as well as his official capacity for alleged violation of the
teachers™ civil rights in regard 1o failure o offer them re-
cmployment. There had been a reduction in the number of
teaching positions in the district lolfowing integration and
the closing of the ali-black school. Following an adversc
Judgment the teachers appealed,

The district court had disimissed the ease in the bedief
that the federal civil rights statute (Se-tion 1983) did not
permit suit to he brought against milrl!ii’ipiji corporalions or
the school authorities in their official capacities, This helief
was based on Monroe . Pape (365 U.S. 167). a 1961
Supreme Court case involving a suit for damages for mis-
conduct of police officers. The action was against the police
officers and the city which cmployed them. The High Court
decided in that case that municipal corporations were not
within the ambit of the federal civil rights statute, but that
under this statute, the action could be maintained against
the police officers. In the instant ease the remedy sought hy
the teachers was equitable in nature rather than damages,
The appellate court said that while the issue was not frec
from doubt, it was of the opinion that the school disirict
was included within the meaning of “persons” in the civil
rights statute for the cquitable relief sought and that the
district court was incorrect in holding to the contrary. The
cotirt also felt it well settled that under the civil rights
stataute, a suil could be maintained against the individual
school board members and the school stperintendent in
both their official as well as individual capacilies.

The tast question considered by the appellate court was
the propricty of the jury trial which had been granted to
the defendants by the “distriet court The higher court
concluded that the prayer for back pay was not damages
but that back pay was an integral part of the cquitable
remedy of reinstatement, The grant of the Jury trial was
crror. The decision of the district court was reversed.
NOTE: The Supreme Court of the United States declined

to review the decision,

McDonald v. Marlin Independent School Districi
313 F.Supp: 1162 '

United States District Court, W.D. Texa-.

Waco Division, November 10, 1969.

(See page 71).



TEACHER/SCHOOL BOARD NEGO'TIATION

Colorado

Local 858 of the American Federation of
Teachers v. School District No, | in
County of Denver

314 F.Supp. 1069

United States Distriet Court, D. Colorado,
June 3, 1970.

In 1969, Local 858 of the Anmerican Federation of

Teachers (AFT) lost a representative election to the Denver
Clussroom Teachers Association (DCTA)Y. The union then
brought suit against the school hoard and the DCTA in-
tervened. The AFT charged that the school distriet’s denial
to the AFT of the usc and acceess to certain school facilities
violated the constitutional rights of the union and eertain
of its members, Qpri(ﬁifiva”\' the AFT cought to enjoin the
school district from denving it the I‘lﬂ‘lt to use school
buildings for meetings free of charge, the n"hl to use achool
bull« tin lmards dnd Leac hers mmlbuv % exee pl durmg elec-
l(:.achl:.r\- .del,nf:” These dvuml.a were mﬂdv pummnt o the
bargaining agreement between the school distriet and the
DCTA,

The first question before the court was the issue of
jurisdiction. The court concluded that it did have jurisdic-
tion over the snblul matter of the case and that the <chool
district was a “person” within the meaning of the eivil
rights act for the purpose of injunctive and d claratory
relinf,

The next question was whether the First Amendment
rights of the AF? were violated by the granting ot exclusive
pnvnl(gi‘s to the DCTA. The court concluded that they
were not. The court noted that there is a First Amendiment
right to form and join umons and this right extends to
teachers. However, the court characterized lh(‘ problem as
not one of free speech, but rather whether or not the
granting of certain (xcluslvt pnvnl(gc s to the DCTA and
denying them to the AFT impairs the right to organize and
form unions of Denver teachers who are not members of
the DCTA. The court found on' - limited interference with
the unmi 11's right to associate n that it was not granted
equal acces: to internal chaunels of communication or a
ducs check-off. Further, there was no alle :gation that the
normal means of communication with teachers was im-
paired, The court also =aid that several interests of the
schocl district were served by the grant of exclusive privi-
leges to the DCTA. Among thesc it provides the duly
clected I’FPFLEF!ltJllVE a ready means of communicating
with all teachers, since the DCTA re presenls all teachers m)l
just its members, and it eliminates inte~union (‘qlﬂpf‘lillﬂl’l
for membership except at election *ime and thus insures
orderly functioning of the schools and labor peace. The
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courl concluded that neither the First Amendment nor any
other constitutional provision entitles a public employees
union which has lost a representative election to the special
aid of an employer’s collection and disburs ng facilities.

The union also asserted that the (uluan privileges
granted the DCTA denies it the Fourteenth Amendment
right of equal protection under the law. The court said that
different treatment granted the two [+bor organizations
could be justified only by a compalling state interest, The
court was satisficd that the (ompc“ulg slute inlerest was
present here in the form ol Labor peace and stability in the
vital arca of public education.

The court coneluded that the

grant of exclusive privi-
leges to the DCTA while denying lln' same privileges to the
AFT did not dep.ove the latter of a 1y Lonshlulmnal right.
The motion of the school district for summa iy Judgmcnt

was granted,

Fiorida

Dade County Classroam Teachers’ Association v. Rubin
238 So." ' 284

Supreme  ourt of Florida, July 29, 1970,

Certiorari denied, 91 S.Ct. “09, January 18, 1971.

(See Teacher’s Day in Couri: Rev »w of 1969, p. 37.)

The Dade County Classroom Teachers Association and
its officers were found guiity of contempt of court for
violating a temporary injuncticn prohibiting them from
slrgkmg On appeal, the state supreme court reversed the
lower court decision because of the failure of the lower
court to grant a jury trial. On remand, the trial court en-
tered a rule requiring the Association to present evidenc
why it should net be punished for contempt. The Assoud-
tion filed its reaponse and sought to dismiss the conte mpt
citation. The trial court denicd the motion to dismiss and
the Association appealed.

The Aééﬂciation contended that the injunction of
February 23, 1968, was issued without giving it an oppor-
tunity to be hﬁdi‘d or to participate in the proce edings. The
appellate court found that the Association had notice and
the opportunity for an adversary hearing on the injunction
issued February 22, 1968, which was substantially che same
as the injunction entered February 23, 1968, Because of
the Association'’s willful violations of lhe injunction and the
ahsence of any resort to testing the injunction judici dlly,
the court held that the Association had no standing to raise
the issue of its validity.

The Association further complain: ! that the injunction
was issued even though the stiike produced neither violence
nor the threat of violence. The appellate court held that the
temporary injunction was proper even without a showing of

e



violence, since in the absence of specific statutory author-
ity, public employees do not have the right to strike. The
appellate court noted that inherent in jts previous decision
on remand was its finding that the irial court had jurisdic-
tion to enter the temporary -mjunction and that it was
properly entered. These issues had been settied in the
carlier appeal and were no longer open to guestion on the
present appeal. Accordingly, the deeision of the lower ot
was affirmed,

NOTE: The Supreme Court of the United States declined
Lo review this egse,

Orr v. Thorp

308 F.Supp. 1369

United States District Court, S.D. Florida,
December 10, 1969,

Teachers employed by the Palm Eeach Sehool System
and the Palm Beach County Classroom Teachers Associa-
tion, the Florida Education Aszociation, and the National
Education A:oeiation brought suit chadienging the consti-
tutionality of an act of the Florida Legislature  which
authorized dismissal of any administrative or supervisory
personnel who jomed a professional organization whose
activities include < llective representation of members of
the teaching profession with regard Lo terms, tenuare, and
conditions of employment, The act was applicable anly to
Palm Beach County. 7

The court found the act to be a classic example of a
Fourteenth Amendment  denial of equal protection. It
pointed out that the defendant county school officials
made no effort to demonstrate that Palm Beach County
WAS i any way unigue so as Lo justify separate le gislation
for its educational employees nor was auy?compcllifng state
concern shown to underlie the statute, Further, the act
impirged on the basic freedoms of expression and associa-
tion protected by the First and Fourteenth Amendments,
The court held the statute unconstitutional and enjoined its
eiforcement.

Orrv. Thorp

427 F.2d 1129

United States Court of Appeals, Fifth Circuit,
June 11, 1970,

Members of the Palm Beach County Classroom Teach-
ers Association (CTA) sued the members of the county
board of public instruction under the federal civil rights
statute, charging discriminatory treatment. The district
court dismissed the complaint for failure to state a cause of
act'on and the teachers appealed,

The facts as alleged in the complaint and taken by the
court as admitted to decide if the complaint was properly
dismissed were as follows:

From 1949 until 1968, the CTA represented the teack-
ers of Palm Beach County and the board dealt with the
CTA as the representative of the teachers. In 1968, an edu-
cational crisis gripped Florida and took the form of work
stoppages and attempted mass resignations in Palm Beach
County. At that point the school hoard began to develop its
professional affairs policy which in the words of the com.
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plaining teachers was designed o eliminate the CT A and to
ereate an organization of all employees over which the
board had complete control. In furtherance of this policy,
the teachers alleged that the board would hear representi-
Lions only by individual teachers or committees set up hy
its policy and not by organizations sueh as the CTA: that
school-board members acknowledged that the purpose of
the policy was to destroy the CTA: that CFA members
could no longer obtain leave with or without pay to all nd
education association meelings, permission for which was
formerly given and was currently heing given to non-CTA
members: that the CTA was forbidden to welcome new
teachers and aconaint them with the CTA and i programs:
and finally thae CTA members were threate e with dis-
eriminatory treatment.

The court said that the teachers had alleged diserimina-
tion that could significantly deter freedom of association
and that without further ‘evidence it was inpossible to
ascertain if the school board had explanation or justifica-
tion for its action. The court noted that teachers possess a
constitutional right o free association without unjustified
interference, and the fact that no teacher wis actually dis-
charged as a resc. of the school-board policy did not pre-
ciude a remedy for the diserimination that had occurred,

The school board argued that the judgment of the dis-
trict court dismissing the action should be affirmed because
the members of the hoard were acting in their official
capacity and, therefore, were outside the coverage of the
federal eivil rights statute; that the teachers' remedy s
under state law and should be handled by state courts; and
that the teachers did not present a proper class action, The
appellate court rejected all of these contentions, saying that
the teachers stated a federal cause of action and did not
seek Lo interpret or attack Florida statutes. The decision of
the district court dismissing the action was reversed. and
the case was remanded for a full hearing on the erits.

lllinois

Board of Education of the Kankakee School
District No. 111 v. Kankakee Federation of
Teachers Local No. 886

264 N.E.2d 18

Supreme Court of Hlinois, September 22, 1970;
rehearing denied December 3, 1970, Certiorari
denied, 91 S.Ct, 2203, June 7. 1971.

A teachers union and certain of its officers and mem-
bers were convicted of criminal contempt by the lower
court. The charges of contempt arose when ihe union and
its members ignored and refused (o obey a preliminary
restraining order enjoining a strike by the union. The union
had no notice that the board was seeking a restraining
order, but the individual defendants were served with the
order shortly after it was issu: .

In seeking reversal of the contempl convictions, the
teachers relied on a case of the Supreme Court of the
United States that set aside a restraining order issued with-
out notice that barred a rally, The Illinois Supreme Court
found the ciied case inapposite and without persuasion be-
cause what was enjoined here wag the picketing which is

oo
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not the precise legal equivalent of free speech as the rally
was. The Hlinois appeliate court stated that it was not deal-

ing with I or restraint, ror was the teial coart, when it was
g order, faced with a

asked to issue the temporary 1
constitutionally protected arca of free speech, It is settled,
the court said, that the Fir:t and Fourteenth Amendments
do not afford the same Kind of freedom to those who com-
municate by picketing as they afford to those who com-
muuiicate by pure speech. The ecourt noted that the unlaw-
F1 strike was already in progress when the temporary
restraining order wi  sought and that the picketing the
school board was seckirg to restrain was in furtherance of
the strike. Further, in the cited cas
obeyed and then challenged jit dicially. while in this instance
the union deliberately ignored and di-obeyed the court
order instead of secking judicial relief from itz conse-

» the court order was

q”t".lll,f(fs.

The appellate court held that under the circumstances,
the circuit court “had the authority and duty to issue the
temporary  restraining « der, and  that defendants” dis-
obedience of such order, then outstanding and unreversed,
merited their punishment for contempt.™ the judgment of

the eircuit court was affirmed.

NOTE: The Supreme Court of the United States declined
to hear an appeal from this decision.

Board of Junior College District No. 508,
County of Cook v. Cook County Coll.ge
Teachers Union, Local 1600

262 N.E.2d 125

Appellate Court of llinois, First Distriet,
Fourth Division, June 26, 1970. Certiorari

denied, 91 5.Ct. 2168, May 24, 1971.

The teachers union aud its president appeaied from the
lower . ourt order finding them guilty of contempt of court
and imposing fines on both and a jail sentence on the
president. The union had struck the junior college board in
violation of a temporary injunction issued by the court.
After the dispute was settled, the board asked that the
cour' dissolve the injunction. The court refused, and
instead directed the board’s attorney 1o file a petition
against the union and the president to show cause why they
failed to comply with the injunction, The board attorney
alleged that this ptaced him in a position of potential con-
flict of interest. The court was unsuccessful in getting the
state attorney for the county to prosccute, and thercupon
special counsel was appointed. The union and the president
were found guilty of contempt.

On appeal, the lefendants first contended that the con-
viction should be reversed because it was based on an un-
constitutional and void temporary injunciion. The appellate
court held that whether the trial court rightfully or wrong-
fully enter:d the temporary injunctica and whether it was
constitutionally permissible were questions thal could not
be litigated in a contempt proceeding. The next point urged
by the defendants was that the court erred in not dissolving
the injunction at the request of the college board. The ap-
pellate court disagreed. It said that the trial court in its
discretion directed the filing of a petition to determinc if

Q
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any order of the court had been violated. Thus, the pro-
ceedings were to determine whether defendants were suilty
of eriminal contempt. The fact that the board was prepared
to condone the illegal strike or conlempt acts could not
bhind the trial court to also condone such conduet,

Likewise upheld was the refusal of the trial courl to
grant a change of venue hecause of the alleged prejudice of
the judge. The appellate court held that a request for a
change in verme must be made at the first opportunity, and
in this case no request was made until 23 days after the
alleged prejudice first came o the attention of the defen-
dants, and ai. r the trial court had made three important
rulings in the case. The appellate court also found no merit
contention that the president was arbitrarily singled
out for punishment since this was in the discretion of the

trial court. The appellate court concluded that there was no
abuse of diseretion in
though other individus
conduet,

‘eeding against the president even
may have engaged in the same

The final contention hwolved the suffici ev of the
evidence against the defendants, They alleged that certain
newspaper articles and letters tending to prove the oc-
currence of the strike should not have been admitied into
evidence. The appellate court he J the evidenee ad nissible
and noted that there was also testimony of several persons
ascribing to the picketing and the union president’s par-
ticipation in the picketing. The appellate court ruled Uit
this evidenee was sufficient to find the defendants guilty of
contempt of courl. The judgment of the lower court was
affirmed.

NOTE: The Supreme Court of the Unite | States declined
to hear an appeal from this decision,

=3

Indiana

Anderson Federation of Teachers, Local 519 v.
School City of Anderson

254 N.E.2d 329

Supreme Court of Indiana, January 19, 1970,
Certiorari denied, 90 S.Ct. 2243, June 29, 1970,

(See Teacher’s Day in Court: Review of 1969, p. 39.)

The teachers union had been found in contempt of
court for violating a restraining order which a‘rected the
union and its members (o refrain from picketing and
striking against the school corporation. This was affirmed
on appeal. In the present proceedings, the union asked for a
rehearing of that decision. Two officers and members of a
Teamsters union local also filed a petition for leave to file a
briel amicus curiae. In that petition they alleged that the
judgment against the teachers anion was a nullity Lecause
that local is not a separate entity.

The school corporation objected to the motion of the
Teamsters since under Indiana law a question or issue may
10t be presented to the court for the first time ou a motion
for rehearing. The court agreed and denied the Teamsters’
petition. But because the question cast reflection on the
counsel for the teachers upion and suggested that they



failed to raise a pertinent point, the court pointed out that
the restraining order in issue was issued against the Teachers
Local 519 and every membesr and all persons combining and
cotspiring with them. Thus, the judgment rendered was
valid since individual members were included in the ro-
straining order. The court felt that counsel for the teachers
union was to be commended for not raising a question that
was ohviously not involved in the ease,

The petition for rehearing filed by the teachers union
raised the question that the court was incorreet in holding
that government employees did not have the ight to strike
in that there was no state statute declaring such a vight. As
ginal decision in this case, the court held that “in
th* common law state of Indiana the public strike is not
lawful™ and that any change in the law which might permit
any type of strike by public employees could be ae-
complished only by express “public poliey ™ legislation so

slating,

n ils ori

Both the petition to intervene amicus curiae and the
petition for rehearing were denied.

NOTE: The Supreme Court of the United States deelined
to review this case,

Roberts v, Lake Central School Corporation
317 F.Supp. 63

United States District Court, N.D. Indiana,
Hammond Division. June | I, 1970,

(See page 38.)

Kentucky

Snapp v. Deskins

150 S.W.2d 246

Court of Appeals of Kentucky, January 23, 1970,

On July 1, 1969, the Pike County Board of Fducation
made substantial transfers of administrative and supervisory
personnel for the next school year on the recommendation
made by the new superintendent on the same day he took
office. Ninc of those persons who were transterred brought
suit against the superintendent and the board menibers,
charging that their transfers were in violation of state
statute, werc in violation of the negotiated agreement be-
tween the board and the local education association, and
were arbitrary and capricious. One more teacher joined the
suit because his employment had been terminated 2! he
had not been given another assignment. The Kentucky Edu-
cation Association intervenied, seeking a declaratory judg-
ment that the transfers were in breach of the negotiated
contrael.

The trial court found in favor of the one teacher who
had not been re-employed, but dismissed the complaint of
all of the other employees. This appeal followed.

All of the cmployees who were transferred were tenure
employees, and nonc received any reduction in salary
although some were demoted. The ont-going superinten-
dent who had been terminated by the ,oard had submitted
his recommendations for personnel assignments for the
next school year in April. All of the recommendations for

Q
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classroom teachers were approved, but the hoard deferred
action on the administrative and supervisory  personnel,
only approving their continued employment. not  their
assignment. The out-going superintendent then wrote 'o
cach person in the deferred placement group, stating that
cach had been employed but that placement had been
defo ' The letter also stoted that “unless you do some-
thing that will cause your Superintendent to doubt yotr
iitegrity as a school leader, my recommendation that vou
centinue in the position that vou now hold still stands.™
The transfer letters were sent on July 1, when the new
superiitendent took offiec,

The first contention of the school emiployees was that

the transfers violated Kentucky law, The applicable statutes
stated that teachers mus: be notified by July T of the best
estimate as to ir new salary and (hat transfers after July
15, could be made only for certain specified reasons. Rea.
sons for any salary reduction must be furnished the teacher
by May 15. The statutes also provide that employment ix in
the school district and not in any particular position or
school. The employees argued that the hoard had no
authority to defer action on the assignments after the
recommendations of the out-going superintendent  were
presented at the April meeting. The court disagreed with
this argument and held that even if the board had accepled
the recommendations of the old superintendent, position
assignments could still be changed prior to July 15. Since
none of the teachers received any salary reduction, the
slatutory notice by July 1 did not apply. The court con-
cluded that the action of the board was within the
statulory prescriptions of time,

The second contention of the employees was that the
contract between the education association and the board
was violated. The contract provided that teachers would be
notified of their tentative program assignment prior to May
1 and notified of any changes in that assignment by July |
of the same year. The court held that the April letter from
the old superintendent was sufficient notice of tentative

assignrzent and that the final assignment which was given
by July 1 clearly complied with the contract. The contract
also provided that if a teacher was transferred to another
school less conveniently located for i, facts must be
presented as to the cause of the transfer but “the Superin-
tendent has the final say.™ " he facts as to the causes of the
transfers were not presented, but the court did not find
that this was a prerequisite to a valid transfer.

T

The final contention of the employees was ihat the
transfers were invalid because they were arbitrary. The
court found some merit in s contention. However, the
court said that the burden was on the employees to show
nonjustification for the reassignments. Although the school
authorities orfered little justification for their action, the
court was not prepared to say that inferences from the
employces’ evidence were so strong with respect to any of
the transfers involved as to require a finding of arbitrari-
ness. Rather, the court believed that the inference would
authorize such a finding. Since the fact finder reasonably
could find arbitrariness as to some of the transfers, the
cases were remanded to the trial court for its determination
on the issue of arbitrariness as to cach transfer.




Louisiana

Beauboeuf v. Delgado College and Its

woard of Managers

428 F.2d 470

United States Court of Appeals, Fifth Circuit,
July 6, 1970.

(Sece Teacher’s Day in Court: Review of 1969, p. 10.)

A teachers union sought a mandatory injunction te
compel the college to bargain with it. The district court
denied relief and the union appealed. The union alleged
that it was the exclusive representative of the teachers at
the college. ,

The appellate court affirmed the district court decision.
In so doing, it noted that Louisiana has no statute per-
mitting or requiring publiclly owned educational institu-
tions to bargain with their teachers. The appellate court
also agreed with the district court that the case presented
no cognizable issue of due process or equal protection,

Massachusetts

Worcester Industrial Technical Institute Instructors
Assoctation v. Labor Relations Commission

2506 N.E.2d 287

Supreme Judicial Court of Massachusett .

Worcester, March 4., 1970,

The Worcester Vocational Teachers Association sought
certification as the collective bargaining representative of
about 120 teachers empl ved at three Worcester vocational
schools. The Woreester industrial Technical Institute In-
structors Association (WITHA) intervened in the pro-
ceedings before the Labor Relations Commission. Tt pro-
posed to carve two smaller units out of the main one, con-
tending that the teachers they sought to represent were
professional employees and should not be classified with
nonprofessional employees. The Labor Relations Commis-
sion held a "aring and concluded thai all of the teachers
were professional employees with a mutuality of inte

in the teaching of the students, use of the same facilities,
and subject to the same over-all supervision. The commis-
sion, therefore, directed that a representative election be
held. The WITIi." sought a court review of that decision,
The lower court upheld the commision’s decision and an
appeal was taken.

The appellate court nowed that appeals may be taken
from a final order of an agency i an adjudicatory pro-
ceeding. However, a commission order for an election is not
such a final decision and is not subject to judicial review.
Ordinarily judicial review of certification issues may take
wisce only if the decision is based on an unfair labor prac-
:r¢ or if there are extraordinayy circumstances present,
ince none of these circuinstances pertained, the court held
thzr the parties must exhaust their administrative remedics
prior to applying for judicial review. The lower court deci-
sion was therefore upheld,
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Michigan
Hillsdale Community Schools v. Michigan ‘

Labor Mediation Boari1

179 N.W.2d 661

Court of Appeals of Michigan, Division 2,
May 26, 1970.

The  Hillsdale  Community  Schools Pri.cipals” and
Supervisory  Association (PSA) petitioned the Michigan
Labor M-diation Board (MLMB) for an cleciion of a unit of
empioyees consisting of principals: curriculum, rez ding, and
ESEA coordinators: head librarians: and physical education
director. Tae school district opposed the petition, and the
MLMB ruled that the PSA was a proper unit. The school
district then appealed this decision to the court,

The main issue on appeal was whether under the provi-
sions of the Public Employment Relations /et, supervisory
personuel who are public employee: constitute a proper
collective bargaining unit and are entitied to he represented
by representatives of their own choosing, It was agreed that
all of the persons to he included are supervisory personnel,
The dispute coneerned the interpretation of a section of the
act which provide that a bargaining unit shall be composed
of “cither the employees of 1 employer in 1 plant oy busi-
ness enterprise within this state, not holding executive or
supervisory positions, or a craft unit, or a plant unit, or a
subdivision of any of the foregoing units.” The court held
that the prohibition against exeentive or SUPETVIsGRY per-
sonnel was a modification of the first type of unit and not
of the remaining types o' units, nor was the language in

itsell" a prohibition against executive or supervisory cmploy-
ees constituting a bargaimuig unit. Additionally, the legisla-
ture had designated the MLMB as the agoiey to determine
the appropriate lmrgaining units, ard previous decisions of
the agency and of the court had b:Id that supervisory per-
sonnel who were public employees were entitled to or-
ganize for collective bargaining purposes,

The argument of the school district that it was against
public policy for supervisors Lo organize was rejected by the
court since by legislative enactment it is the public policy
of the state that public employees may organize. Likewise
rejected was the school distriet’s argument that principals
and the rest of the members of the unit did not have a
sufficient community of interest with cach other for inclu-
sion in a single unit.

The decision of the MLMB was affirmed.

Smigel v. Southgate Community School District
180 N.W.2d 215
Court of Appeals of Michigan, Division 1,
May 28, 1970; rehearing denied August 3, 1970

Teachers in the Southgate school district who were not
members of the Southgate Education Association (SEA)
brought suit against the schoo! district and the Association,
challenging the validity of the agency shop provision in the
negotiated contract between the parties. The lower court
denied relief and the teachers appealed.
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The agency shop provision in question provided, as a
condition of employment, that teachers in the school dis-
trict who wers SEA members authorize the deduction of
merbership dues and assessments including the dues of the
National Education Association and the Michigan Educa-
tion Association, and that those who were not men rs of
SEA authorize the deduction of a representation fee of an
equivalent amount to the Association. Teachers who de-
clined (o do cither were subject to dismissal.

The appellate court pointed out that Michigan law re-
quires the selected representative of a group of public ¢m-
ployees to bargain for all of the employees, union and non-
unior. Since benefits thus derive to all of the teachers, not
just Association members, the court said it would be in-
equitable not to require nonmembers to pay their propor-
tionate share of the cost of obtaining and administering
such benefits. The appellate court concluded that the
validity of the agency shop provision in this instance hinges
on the relationship between  the payment of a sum
equivalent to the dues of the three associations and the
nonmembers” preportionate shace of the cost of negoliating
and administeving the contract. The court said that if this
payment was cither greater or lesa than the proportionate

share of the nonmember, the agency shop provision was in
violation of the state public employment relations act. Con-
sequently the case was remanded to the trial court for a
finding of this re ationship.

Missouri

St. Louis Teachers Association v. Board of
Education of the City of St. Louis

456 S.W.2d 16

Supremie Court of Missouri, Division No. 2,
July 13,1970,

The teachers association and several teachers sought a
declaratory judgment against the board of education and
other school officials, alleging that the board of education
had refused to recognize the association as the legitimate
negotiating agent for the teachers and requesting that the
court rule that the board “may enter into an agreement
with 2 teacher organization™ (o nogoliate matlers of
“mutual concern.” The association also alleged that the re-
fusal of the board 10 meet with the teachers prevented the
parents and taxpayers from obtaining the best possible edu-
cation for the children since cducational problems and
methods are properly of concern to the teaching profession,
and that the board had thus abandoned the “major ex-
[ uise applicable.” It was also alleged that the refusal of
the board to meet with the teachers’ representatives consti-
tuted an unconstitutional abridgement of their rights to
petition their government for redress of grievances. The
teachers sought a declaration that the board must mect
with the duly authorized representative of the teachers. The
lower court granted the motion of the board of education
to dismiss the petition but filed no opinion. The teachers
association appealed.

The state supreme courc determined that it did not
have jurisdiction of 'he controversy since the alleged consti-
tution:! question of abridgement of the right of petition for
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redress of grievances had only been referred Lo and was not
proverly pleaded or preserved for purpose of appeal. The
¢ was ordered transferred to a lower appellate court be-
cause of the lack of jurisdiction of the stafe supreme court,

New Jersey

Newark Teachers Association v. The Board

of Education of Newark

270 A.24d 14

Supreme Court of New Jersey, October 20, 1970,

(See page 14.)

New York

Board of Education, Central School District
No. I v. Helsby

314 N.Y.S, 2d 944

Supreme Court of New York, Erie County,
October 22, 1970,

The board of education of the Grand lsdand school
district sought a judgment declaring that the Public Fm-
ployment Relations Board (PERB) died not have Jurisdiction
to consider the dismissal of five probationary teachers, An
improper piactice charge was filed with PERB by the Grand
Island Teachers Association charging that the school board
improperly terminated the employment of the teachers
“solely because of their activity in support of the Grand
Island Teachers Association.” The school board contended
that it had absolute discretion to terminate probationary
teachers. PERB, on the other hand, contended that it had
exclusive jurisdiction to resolve in the first instance. the
questions of fact raised by the charge and (o order remedinl
relief if warranted. )

The court found that PERB jurisdiction and powers
were conferred by the Civil Service Law and not the Educa-
tion Law and that PERB did not have the power to enforce
the rights of teachers to join or participate in an employee
organization. The court held that the legislature, in enacting
a law pertaining (o the hearing rights of discharged teachers,
expressly provided the remedies and penalties available to
probationary teachers and left nothing to inference. The
court concluded that PERB lacked jurisdiction in this
instance and accordingly the request of the school board
that PERB be enjoined from considering the dismissals was
granted.

Board of Education, Unica Free School District
No. 3 v. Asscciated Teachers

310 N.Y.S.2d 929

Supreme Court of New York, Special Term,
Suffolk County, Part I, May 4, 1970,

The board of education sought a judgment declaring
illegal certain provisions of the 1968-69 and ;969-70 nego-
tiated contracts between it and the Associated Teachers.
Four of these provisions involved the board’s obligation to
pay monetary benefits to the teachers, and the fifth con-
cerned the authorit; of the board to subject certein actions
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affecting tenure teachers 1o the grivvanee procedure, The
board alleged that it did not have the power Lo bind itself
to these proyisions,

Dispules over items to be inclnded i the 196970 con-
traci were submitted o a fact-finding panel hecanse of o

skdown in negotiations, Prior Lo this submizsion, the
hoard had asked advizory opinions from the state comp-
troller and the state deparunent of education on the
legatity of certain proposed items Lo he negotiated, Both
departments had answered that the provisions in question
could not fegally be agreed to by the board. These opions
were submitted to and considered by the fact-finding panel.
The po=ition of the panel was that the department opintons

were legal opivions, not judicial ones, If the provisions were
incorporated into the agreement and later found illegal by
an appropriate court, they could be separated fron the
remainder of the conlract.

The first two provisions, presesit in both contracts, in-
volved the liability of the board to pay for the replazement
of dentures and eveglasses which were not otherwise cover-
ed by Workmen's Corapensation, and to pay for the repair
or replacement of clothing damaged or destroyed in the
performance of the teachers” duties, Yhe state comptrotler

found no statutory authority for a union free school dis-
trict to reimburse a teacher for these items. This opinion,
the court found, failed to consider certain sections of the
education law which provide statutory authority for school
districts to reimburse teachers for expenses incurred in the
performarce of their official duties. The court hield that
this language was sufficiently broad to permit the type ot
reimbursement. contemplated by the agreement, and, there-
fore, that the school hoard had the au hority to bind itself
in this instance. '

The third provision related to payments to teachers,
eitker in the form of salary increases {1668-69) or lump-
percentage of cost of tuition for taking and compicting
oraduate courses. The comptroller found no statutory
authority for these payments, The court agreed, <aying that
if such payment was to be considered a salary increase, it
must satisly the definition of salary—~compensation for
services rendered. The court found that the taking of
courses did not satisfy this definition unless a term or con-
dition of employment required the teacher to take the
courses as part of his over-all services rendered o the school
district. The only statutory authority for straight reim-
bursement wag for expenses incurred in the performance of
official dutics. There was no evidence in the record that
indicated that the school district required additionzl
graduate studies as a condition of employment. This action
of the board, in agrecing to the payment, was held 1o be
ultra vires.

The final question of monetary payments involved the
payment of a retirement award during a teacher’s £ nal year
of teaching prior to retirement. The comptroller had found
the paynient illegal. The court said that the payment was
not a violation of the equal protection clause since a board
of education is granted broad authority to determine and
agree to teachers’ salarics above the state-mandated mini-
mum so long as there is no discrimination by sex. The court
found the final-year increase to be additional compensation

Q
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that was not arbitrary since it was paid to all eligible teach-

CERDonor was e pay e diicasonable of an anvonstib
tional gift ar ruled by the comptrotier, To receive the -
creased pavment a teacher had o render fall and complete
teaching service during the final vear. The court held dhat
thi= was a term and condition of emplovment thae the
board had full authority to agree to and bind itself,

The final disputed provision involved administrative
actions that affected tenure teachers being made subject to
the grievance procedure of the agreement. Inresolving this
issue the court considered the statute extabli-hing a manda-
tory employees” grievanee procedure for all units of local
gnwrnmi'nl, ircluding school districts, and the definition of
a grievance therein, the teacher tenure law. and the Taylor
law. Thereupon, the court concluded that any action in the
nature of dizciplinary procecding affectinga tenure teacher,
or the dizmizzal or removal of a tenure teacher could not be
made subject to the grievance procedure, but that actions
relating to the supervision of such teachers, including non-
diseiplinary transfers or adverse performance evaluation

would appear to be proper subjects for the procedure,

Sehool District
welation

Board of Fducation. Union Fre:
No. 3 0. National Educziion A
31T NY.S.2d 370

Supreme Court of New York, Special Term,
Sufiolk County, May 13, 1979,

The Board of Education of Union Free School District
No. 3, Town of Brookhaven, sought a preliminary injune-
tion against the New York State Teachers Association
(NYSTA) and the National Education Association (NEN) in
connection with a release by NYSTA of an “‘urgent advi-
sory.” This release stated that the school district “was not a
fit place for teachers to work and called "upon all teachers
in the State not to make application or take employment in
[the district] until the currept sitwation between | the
school district and the local leachers association] is re-
solved.™ The school board claimed that more than 100,000
teachers in the staie are members of NYSTA and that as
such they are subject to censure, suspension, or expulsion if
they fail to comply with the “urgent advisory.” The schoo!
board asked that the two organizations be enjoined from
continuing the advisory in effect and that they be required
to advise all local associations and all others to whom the
advisory hid been distributed that it was of no force and
effeet; and that they further be enjoined from imposing any
sanctions against the board of education and threatening
any sanctions against any person applying for employment
with the board.

NYSTA contended that its membership was littie more
than half of the public-school teachers in the state and that
there is no risk of censure to teachers who do not follow
the recommendations of the urgent advisory. The Associa-
tion also produced newspaper articles in which the district
principal was quoted as saying that there were sufficient
applications for employment to fill all vacancies in thie
school district. -

Under the total circumstances of the case the court
found that there was not a sufficient showing of damage to
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ju=tify the i==nanee of a ]mhlmnux mjune lmn There was

i bt Eo: SYETA G HHE ! £ !H!E;_" friectn-
ber=, and in fact the organization hnl n;ulul a formal
resolution that it do so. Lasthy. it appeared Lo the court
that the sght= of the associations under the First Amend-

ment would be impaired by the issuance of a preliminary
injunction. Such an injunction. the court said, should izsue
oy when the potential harm o the board of education
wis =t hstantial dll(l imminent, and this did not appear to be
the The request for the temporary injunetion was

therefore denied,

[(BHE Ill e,

Baoard of Education, Union Free Schoaol District
No. 27 v. West Hempstead Chapter Branch 11
of the New York State Teachers Assoctalion
S1TNY.S.2d 708

‘iupﬁ-nn- (luurl uf '\fmv Yurk C’;pr
, 197!

iul Term,

The s(‘hm)l hn:lr(i sll(‘(] lo unj(_)i!'l the teachers aszoci:
tion from issuing news releases or making public statements
in violation of the contract hetween the parlit" for a judg-
ment re quumtr that the U’ru-vmu ¢ proce ‘dure in the contract
The teachers association had sent

e used, and for damage:
telegrams to the ."'\UP!T!HS,ifi\(liflil@ the high-school principal.
and members of the board of education, demanding of each
of them resignation for “full and sufficient reasons
known to you.”

The grievance procedure that the board believed the
teachers should have utilized instead of the
public statements, granted the right to present a grievance
only to an individual and defined grievance to be “a com-
plaint councerning the violation, application or iill[‘i‘f}l’i!l;’ie
Lion ol a stated =pecific pru\usmn of this dé[‘( ement as Lo
maller expre sslv covered | )Y this agreement.,
that the association demanded the re signations did not con-

=

association

> The reasons

cern the violation, application, or interpretation of a stated
specific provision of the contre-t A(‘m)rﬂmﬁ‘ly, the court
granted the motion of the assoc iation Lo dismiss the action.

Friedman v. Union Free Schaol District

No. 1, Town of Islip

314 F.Supp. 223

United States District Court, E.D. New York, June 15, 1070,

The president of the Bay Shore Classroom Teachers
Association sued the school district on behalf of himself
and all other teachers in the district. The suit charged that
section 11F-21 of the Administrative Manual of the district
barring all but “routine internal distributions” to teachers
of materials of the Association w2s unconstitutional,
Routine internal distributions was defined as notices of
meetings, elections, clection results, and social events but
did not include newslcticrs, position papers, or other com-
munications which did not concern themselves with the

ubine
[Dl

tL.El(‘hti‘

operation of the exclusive negotiating agent. The
was interpreled 30 as to bar not only distribution in
’ Iﬂallb()\e&. of the banned material but also distri-
bution at all times in the halls, lunch-rooms, parking lots; or
any place on school premiscs The teachers distributed
copies of a magazine through faculty mailboxes, thus pre-

cipitating this action.

ic 5

o

g
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The \ssociation charecd that the rule ilc'p!’i\rd teachers
ol their con-titationgd to Iree zpeech fnvionion of

the First Amendments. The
maintained that it had the inherent anthority to pronuleate
teargued that s
pnlirx' GHE i*l‘;is’uﬂéllllc' Eecanse it prevested the school hoard

rrehit
and Fourteenth chool board

and enforee such rules and reaulations.

lhlir was a lurther statement of the bhoard s
rationale behind  the provision that the poliey preserves
order in the = hools and prevents disruption during periods
negotiation, There was no speeific allegation by the
gt Imnl hoard that any disruption had ever le: n place.

The court found to be without merit the contention of

[l!‘ !l!!?' =

of

the
the school premizes to direct how its facilities would be

bhoard that it had an absolute vested richt as owner of

nsed. White the bhoard wax the owner of thie zchool prop-
erty, the court said, that alone could not justify its promui-
gation of the regulation in question. Turning to the reason-
dlll( eSS ul' [I'n- rc’t’r’ulalinn ih- court fmind 1lmi 'lhv ra-
l,uruu;ui concerning zufgulmtmns, did not (-.nmpurl, wﬂh L}u;
Tinker decision i which the Supreme Court said that mere
fear of disturbance will not support a regulation that
impinges upon First Amendment rights. The court also =aid
that the board could accomplizh its objective of not heing a
censor by permitting distribution of all material that did
not in fact substantially interfere with or disrupt the
school’s operation. The court declared the regulation void
on its face and in its application as an uvurhqu prohibi-
tion of the First Amendment rights of public-school teach-

ers, and enjoined its eaforcement,

The court also answered two other contentions ol the
board, that this was a matter for arbitration and that the
teachers were estopped from challenging the regulation
since it was incorporated by reference in the contract that
they had negotiated. The teachers had attempted to have

lhe' (ldmini%lmliw pmv ion rep ‘;,lLd durmv: nvuulmlmns

ullw [hﬁ court a;ud that thL—
teachers could not be put in a position of having “to pay
(hlcmllv and figuratively) for their First Amendment rights.
This is a price llml the state is constitutionally prohibited
from extracting.” In view of this, the court, not arbitration,
is the proper iurum to determine the ('thhlulmnahty of
the regulation.

m:ms, Ln DlJldl!l n:muval

Helsby v. Board of Education of Central

chool District No. 2 of the Town of Claverack
312 N.Y.5.2d 355

Supreme Courl of New York, Appellate
Division, Third Department, May 27, 1970.

(See Teacher’s Day in Court: Review of 1969, p. 41.)
The Public Employment Relations Board (PERB) peti-

tioned the court for a judgment enforcing its order
directing the board of education to rcinstate a teacher. The
trial court denied relief and PERB appealed.

The teacher had been denied tenure after having served
a three-year probationary period despite the recommenda-
tion for tenu.e by the superintendent of schools. During
her employment the teacher had served as president of the

'fn
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oachers a-sociation and had taken part in professional
negolichons o the board of education. The teacker filed

a comotaint with PERB aileging thai her employment had

been torminated as an act of reprised heeause of her organi-
zatioinal aetivitios,

The PERB held a hearing and found that the teacher
had been denied tenure becauze of her activities in the
teachers association. The school board was ordered to re-
instate the teacher and to compensate her for lost pay. The
school board asked the court to dismiss the PERB petition
and to set aside the PERB findings on the ground that the
PILREB was without jurizdiction to consider aud deeide an
alleged reprisal, and that the procedure tollowed by the
teacher was contrary Lo the state tenure law,

The question on appeal was whether the Taylor Act
(negotiation statute) gave PERB the right to regulate unfair
labor practices. The appellate court concluded that PERB
did not have the authority to order the board of education
to reinstate the teacher inless such authority was expressly
given in the Taylor Aet. Since it was not, PERB exceeded
its jurisdiction. The court said that if the reason for the
dismissal of the teacher was her “association activities™
violation of her rights under the Taylor Act, her remedy
cation Law. The judgment of the lower

was under the Edu
court was affirmed.

Lawson v. Board of Education of Vestal
Central School District

307 N.Y.5.2d 333

Supreme Court of New York, Broome County,
February 2, 1970.

Officers and members of the Vestal Teachers’ Associa-
tion hrought an action sceking an order to restrain the
board ~ education from making payroll deductions against
striking teachers under the Taylor Law. That law provides
for payroll deductions at twice the daily rate of pay for
cach day missed becanse of a strike. The teachers alleged
that the determination of the superintendent that resulted
in the deductions was incorrect in that the notice sent to
the teachers did not satisfy the provisions in the Taylor
Law and that the portion providing for the deductions was
unconstitutional. '

As to the first allegation the court ruled that the notice
substantially complied with the statute and was sufficient.

The court then considered the contention of the teach-
ers that a portion of the act relating to pavroll deductions
against striking teachers was unconstitutional on the
grounds of a denial of due process of law. The court noted
that the statute provides that where it has been determined
that an employee has violated the statute and has received
notice of the determination, he may file an affidavit
supported by documentary proof to show the contrary.
The statute additionally provides that if the chief executive
officer decides that the affidavit raises a question of fact
which would exonerate the employee, a hearing officer
shall be appointed to determine whether or not the em-
ployee did violate the statute. It was the opinion of the
court that if there was an issue of fact, under the statute a
hearing officer must be appointed. Further, the court said
the statute specificaily provides that any decision of that

ERIC
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officer is reviewable in the vourts. Under these cireume
stances. the court concluded that the teachers were not
denied due processand the petition waz dizmnizsed,

Teachers Association, Central High School District
Nao. 3 v. Board of Education, Central High School
Distriet No. 3. Nassau County

S12 N Y.R.2d 252 '

Supreme Court of New York, Appellate Division,

Second Departinent, June 22,1970,

The teachers association applied to the court to con-
firm an arbitrator’s award of payment for aceumulated sick
leave to the estate of a deceased teacher. The trial court
dismissed the application (305 N.Y.8.2d 724 (1969)) and
the association appeaied. The contract between the associa-
tion and the board of education provided that the estate of
a deceaged teacher was entitled to payment for 20 pereent
of accumulated personal sick leave for service up to and
including 15 years, The trial court held that the provision
violated the scetion of the state constitution barring a
municipal corporation from making gifts of public funds to
private citizens. This constitutional barrier has been held
not to apply to pensions, vacations, and other inducements
to continued employment. In the opinion of the appellate
courl, sick leave as a condition of einployment was in the
same category as the other inducements since the payment
for unused sick leave discourages unnecessary absences and
influences the teachers to continue in employment. The
courl concluded that payment for unused sick leave when
an employee dies in service was not a violation of the state
conslitution,

The board of «ducation argued also that the payment
for unused sick leave was beyond its power, aud relied on a
letter from the state department of education to that
effect. The appellate court disagreed with this interpreta-
tion, noting that a board of education is granted statutory
authority to make rules and regulations governing leaves of
absence with or without pay. Also, the state law requiring
collective bargaining intended ihat the agreements between
school districts and teachers zssociations provide for the
terms and conditions of employment. Taking these provi-
sions together, the appellate court concluded that ihe legis-
lature intended to place the responsibility for making agree-
ments for the hiring and compensation of teachcrs on the
school districts and bestowed ample powers on the districts
to deal extensively with the conditions of employment, in-
cluding the granting of sick leave.

Concluding that the provision for the payinent of un-
used sick leave was both constitutional and within the
power of the board of education, the appellate court re-
versed the decision of the lower court and confirmed the
awards of the arbitrator.

Wakshull v. Helsby
315 N.Y.5.2d 371
Supreme Court of New York, Appellate Division,
Third Department, November 10, 1970.

The State University Federation of Teachers songht re-
vicw of a decision of the Public Employment Relations
Board (PERB) which in a represer tation dispute established

&0
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a state-wide negotiating unit for professional employees of
the  state university svsiem, The union had  proposcd
~eparale unil= on cach campus to resolve local issues and a
council of local representatives o negotiate with the central
admini=tration of the university on state-wide issues, After
lengthy hearings the director of representation decided and
and administrative professtonal employees,

The union first urged that the definition of a state-wide
unit was arbitrary, capricious, and without substantial
evidence,  The  court disagreed and  found  substantial
evidenee to support PERB% determination. The court also
found no merit in the union’s contention that associate and
assistant deans should not be in the negotiating unit. The
court held that the fact that there may be some conilict of
interest between the deans and the faculty, owing to the
supervisory dutics of the deans, does not compel the exclu-
sion of the deans from the unit. The final contention was
that PERB violated one of its own rules by permitting inter-
vention in the proceedings by the Faculty Senate since it
was not an employee organization under the statute, In
rejecting this contention, the court said that even if the
Faculty Senate was not a hona fide employee organization,
its individual riembers were public employees who are per-
mitted to intervene under PERD rules.

The PERB

negotiating unit for university professional personnel was

decision  of relating to  a  state-wide

affirmed.

Zeluck v. Board of Education of the City

School District of the City of New Rochelle

3067 N.Y.5.2d 329

Supreme Court of New York, Westchester County,

January 6, 1970.

Officers and members of the New Rochelle Federation
of Teachers brought suil to enjoin the school board from
making payroll deductions against teachers who' had en-
gaged in a strike, Their petition alleged that the Taylor
Act which regulates relations between teachers and the em-
ploying board was unconstitutional. The Attorney General
of the state of New York sought to dismiss the petition.

Plaintiffs claimed a denial of equal protection hecause
the Taylor Act permits disparate treatment between public

and private employees. The court rejected this claim since
the New York courts had previously upheld the act against
such claim. The plaintiffs next cc1tended that the Taylor
Act infringed upon free speech and association because it
prohibited public employees from engaging in a strike. The
court disagreed with this contention also. It stated the
courts have repeatedly held that the right to strike is not
essential to free association, that this right is subordinate
to the right of the state to prohibit strikes. Thus, the strike
prohibitions in the act were no grounds for holding the act
unconstitutional.

The plaintitfs argued further that the provision of the
act for payroll deduci.ons of two days’ pay for each day
the employee is found to have engaged in a strike is un-
constitutional in that it constitutes a bill of attainder. The
court found this contention to be without merit. The
statute requires that notice of charges must be served upon

Q
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cach teacher who is found to have engaged inastrike. The
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filing with the chief exeentive officer an alfidavit and
stpporting proof, The =school official must then delermine
the caze. and any sueh determination i voviewable in the
cotrts, The court ruled that these procedures constituted
sufficient die process. Motion of the attorney geueral to
dismiss the petition was granted,

North Dakota

State v. Heath
177 NW.2d 751
Supreme Court of North Dakota, June 2, 1970,

Three teachers appealed their convictions of criminel
contempt of court under a state statute which provides that
a court may punish for eriminal contempt any person guilty
of “willful disobedience of any process or order lawfully
issued or made by it.”

The contempt after  the
picketed n violation of a permanent restraining order en-
' rs from “conducting any

cilations arose teachers

joining ther and all other teache )
'pitfkt%lringﬁ work stoppage, or strike against Minot Public
School District No. 1. The individual teachers were re-
strained from continuing to remain unlawfully absent from
their classrooms. Coyies of the order were served upon cach
of the three teachers. Following the hearing on the con-
tempt charge, the teachers were sentenced to 30 days in
jail, which was suspended, and were fined $250 plus court
custs.

In support of their appeals the teachers asserted that
the contempt statute was unconstitutional in that it per-
mitted their cases to be tried by a judge without a jury. The
court stated that criminal contempt was & crime in every
essential respect, and this being so, the question was
whether or not it was a erime to which the jury provisions
of the federal and state constitutions applied. In reaching
its deeision, the court relied on a decision of the Supreme
Court of the United States which held that there must be a
jury trial on a contempt charge if it is serious, but that
petly contempts may be tried without a jury. The Supreme
Court did not define petty or serious offenses, but went on
Lo say that when the legislature has not judged the serious-
ness of the offense by fixing a maximum penalty, the best
evidence of the seriousness is the penalty that actually was
imposed. ’ o

"In ine instant case the state supreme court found that
where the legislature had fixed the maximum penalty as 30
days in jail and a fine of $250 (which was the penalty
imposed on the teachers), the charge amounted to petly
criminal contempt. Therefore, the teachers were not en-
titled to a jury trial.

The next assertion of the teachers was that their con-
duct was protected activity under the federal and state con-
stitutions which guarantee the right of speech and of peace-
able assembly. The court found no merit in this contenlion,
saying that the teachers had not seen fit to challenge the
order of the court through orderly legal procedure but
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rother chose 1o inore it The court stated that the over
whe lming weight of authority in the country holds that the
state may deny its emplovees the right to strike and may
cons lllllllnlul“\ enjoin peaceful picketing.

The final contention of the lmrlu r= was that the
charge of criminal contempt was improper becaaze the trial
court did not find that the picketing impeded
mental function or that the picketing was xm!c;ul or other
than peaceful, The court noted that the injunction that the
teachers violated enjoined any picketing, work stoppage, or
striking and required that the teachers return to their elass-
rooms. The teachers violated this order, and the fact that
the picketing was peaceful was immaterial. The court held
that even peaceful picketing may be enjoined if it is used
for the purpose of fostering an illegai strike against the
The convictions of the teachers were upheld.

gove re-

government.

Oregon

(wens v. School District No. 8R of Umatilla County
473 P.2d 678 .

Courl of Appeals of Oregon, Department 2,

Augnst 13, 1970.

(See page 20.)
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Pennsvlvania

Legman v, School District of City of Seranton
203 \.2d 370

Supreme Court of Pennsvivanic,

Mareh 20, 1970,

(See Teacher’s Dav in Court: Review of 1968, p. 1)

strike Scranton. the teachors
were granted an inerease in =alary. A private eitizen brought
sl challe nging the right of the school hoard to grant a

salary increase 1o the teachers who strue kin view of a state

Foliowing a teacher

statute that denied salary inereases for three years to strik-
ing teachers, The trial court dismissed the complaint and an
Appc_;al was laken.

The state supreme court affirmed the distniszal and an
amended complaint was filed, This was likewise dismissed
and another appeal was taken. A 1908 amendinent to the
state law provided that ~any contracts, rights, tenure rights,
or other privileges of terms of cmpluvmc nt here luh)rt' in

Ilc clin any sc hool districL...are he reby ratified, confirmed
and made valid, nutw;llbldmlmg the terms or provisions of
any other act or that [lw same nim‘ have heen done without
previous authorily of Taw, " The st
that this amendment effectively ratified the actions of the
Seranton school district r(‘”’d!‘(“("ﬁ'ﬁ of their legality at the

e sipreme couri held

time they were u!l,dnrla!\,c-n; The dismissal of the complaint
was alfirmed.



LIABILITY FOR PUPIL INJURY

Arizona

Lal'rents v, callagher
162 1.2d 801
supreme Court of Arizona, In Division,

December 10, TY0Y,

A seventh-grade pupil sued hiz teacher, the principal,
and members nl the school board ax w«ll as the se hool
diztriet for assanlt and battery allegedly comnmitted by the
teacher. The court dismissed the case as to the members of
the school hoard and the principal. The caze was tried as to
the teacher and the school district and resulted in a jury
verdiet in favor of these defendants,

The incident from which the suit aroze began when the
pupil was called out by the teac her on a close play at first
base during a softhall game. The student alleged that he
walked away “kicking lhv dust” and the teae h« r grabbed
him by the throat and stanmed him into the backstop. The
teacher’s version was that the pupil used coarse language
when ealled out and that the teacher pushed him and told
him that his language was improper. 7

The pupil conte auded on appeal that the court was in-
correet in not allowing in evidenee prior similar acts com-
mitted against other puplls. The pupil conceded that the
evidenee was not admissible to prove assault and battery in
this case, but the evidence should have been admitted to
shov knowledge, intent, and malice ;md ft)f ll'w "mrpo;v nf
showing the nght to pumllvv damages.
with lllt‘aL contentions since il was clear lhdl for thb pur-
pose such evidenee was not admissible.

The court said that it is a well-established pl"ll(lpl(‘ in
an action against a school teacher for damages for battery,
that corporal punishment which is reasonable does not give
rise Lo a cause of action for damages against the teacher.
There was a conflict in the testimony and the jury had
accepted the version of the teacher. Prior acts of assault
upon other pupils at other times and under different
circumstances could not be admitted as evidence on the
question of whether the act complained of here was for the
purpose of discipline and would have no validity to show
malice toward the pupil.

Judgment of the trial court was affirmed.

California

Dailey v. Los Angeics Unified School District

470 P.2d 360

Supreme Court of California, in Bank, June 25, 1970.
Parents of a deceased high-school student brought a

wrongful death action against two teachers and the sx;houl

6.3

district, The rial court directed a verdict in favor of the
teachers and the school distriet,
firmed (81 Cal. P\plr 325, 1970) and the parentz appealed.

The aceident giving rise to this action seeurred during
the lunch period as the deceased student and three of his
friends procecded toward the gvmnazinm building w here
their next elass was to be he hl They stopped outside the

building where the student and one friend engaged in “slap
|

The ili)[li"”il[l" vonrt af-

boxing’ ﬁ which iz a form of boxing using open hmnls rather
than ('I(‘IN hed fitz. Although lhv slu(l( ‘nts appeared to e
enjoying the activity and no hard blows were struek. the
student tell backwards and sutfered a fractured sknll which
resulted in his death a few hours later.

The parents maintained that the dl triel was neghgent
in failing to supervise the students during the lune ll huur
f\((()l‘(]lll”’ to the plan ol the school district, the pllmml
(duuil.un department  had  general supe rvision of the
gymnasium arca. The (lhlll‘ﬂhlll of that departmerit, who
waz one of the defendants, testified that while his depart-
ment had supeevision duties in the area, he had never been
told to make sure that some particular teacher was to super-
vise on a particular day. ll(- also testified that there was a
teacher on duty in the “gym office” during the lunch
period on that day: however, he was cating his lunch and
preparing lessons and not sitting iu a position to observe the

aceident,

The sole gquestion on appeal was whether the motion
for a directed verdict was propesly granted by the trial
courl. Under applicable case law, llu: granting ol the
motion would have been proper if “giving to plaintiff’s
evidence all the value to which it is legally entitled, herein
indulging in every legiomate inference which may be drawn
from that cvidence, the result is a determination that there
is no evidence of sufﬁ(‘wnt substantiality to support a ver-
dict in favor of the plaintiff if such a verdict were given.”

Before deciding whether the evidence was sufficient to
support a verdict in favor of the parents, the courl consider-
ed what duty, if any, is owed by the school district to
students on school grounds. The court noted that

“California law had long impose(l on school authorities a
duty to ‘supervise at all times the conduct of the children
on the school grounds and to enforce those rules and regu-
lations necessary to their protec tion.”” The standard of care
required in carrying out this duty, the court said, is that
degree of care whmh a person of ordinary prudence would
use under the same or similar circumstances. Lack of super-
vision or ineffective supervision could, under California law,
constitute a lack of ordinary care by those responsible for
student supervision. Also, under the California Government
Code, a school district is vicariously liable for injuries proxi-
matuly caused by the negligent supervision. 7
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in the opunon ol e court e ki
death was caused by his own boisterous heiavior would not
[H‘l‘l‘!in]t‘ a finding of neglizenee on the part of the schooi
authorities. Adolescent high-~chool students are not adults
and <hould not be expected o exercize the same degree of
diseretion, judgment, and concern {or the safety of them-
sehves and others as 1= as=ociated with 1a!l maturity,

The vourt then came to the question of whether the
evidence was =ufficient to =upport a finding of negligent
supervision, There was evidence that the department head
had failed to develop a compre h:-nant =0 ]u dula ni supl r-
\ns-uw assignme nh mul lnul

su[.u,.rwsmg, “1(:[‘(: wis ;ll*-au (\’HI( nee lh;ll lll(ll(‘illi {l llml lln'
teacher on duty had not devoted his full time to supervising
but ate lunch, talked on the phone, and prepared future
class assignments, | Neither of the two teacher-defendants
heard or saw a [0-minute slap boxing match that attracted
a crowd of 30 spectators and took me within a few feet
of the gymnasium building. The court said that “from this

evidenee a jury could l’t‘tl'ﬁulhll)l\ conclude that those em-

ployees of the defendant school district who were charged
with the re apnnslluhl) of providing supervision failed to
exercise due care in the performance of this duty and that
their negligenee was the pr(,y,\mmlv caus2 of the tragedy
that took Michael’s Life.” The fact that another student’s
mizconduet was the immediate precipitating cause does not
compel a conclusion that negligent supervision was not the
proximalte cause of the student’s death,

The court concluded that there was evidence of suffi-
cient substantiality to support a verdict in favor of the
parents and that the trial court erred in granting the motion
for a directed verdiet in favor of the se hcml district and the

two teachers, That judgment was reversedd,

Coiorado

Arnold v, Hafling

474 P.2d 638

Colorado Court of Appeals, Division 11,
September 9, 1970.

A high-school student and his parents brought suit
against a coach and the prine ipal to recover damages for
injurics the student suffered at a schonl outing. The atudi‘nl
had broken his leg when he was pushed [mm a retaining
wall by another %lUL;LllL The injury oceurred duritg a high-
school letiermen’s culing at the coach’s mounlam ml)m
The plaintiffs cluimed that the coach and the principal had
C()Il'l()ll(‘d the activities leading up to the accident and were
negligent in their supervision.

The trial court had granted the motion of the coach
and the principal for a derth‘d verdict against them based
on another Colorado decision denying relief to an clemen-
tary-school child hurt on a playgruuud by another pupil.
The plaintiffs appealed.

In affirming the judgment, the appellate court said that
in the present instance the facts huppartmg the trial court
verdict were cven stronger than in the judicial precedent
which was correctly applmd In the case at hand the stu-
dents were between 16 and 18, and it would be expected
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children, sohile in this instance the coach and the principal
were present to host the outing. The appeliate court agreed
with the trial court that the evidenee was insuflicient to
submit the case Lo oa jury.,

lowa
Sprung v. Rasmussen
180 N.W.2d 130

supreme Court of lowa, October 15, 1970,

The Rieeville Community  School Distriet appealed
l'rn'm lln' lriul court «'Ivvi;iun in a pupi' injnﬁ: case, 'l‘ln- irinl
llu: action lur anlu,rc. o umuply wu.h the :-«lglllll(}['}‘ uulu.u
provisions. The high-school senior in this case had been
injured in physical education class while performing a
tumbling exereise.

The parties agreed that he was in-
(‘;1'['111(‘il;1h'(] by his injuries for 87 days. Notice of the injury
n to the school distriet 136 day= after the accident
or 19 days after the student recovered. Tn response to the

wis lrl i

suit brnlwhl agamst the school district and the physical
education tleac ln rin charge at the time of the accident, the
district pleaded the statute of hmitations. State law pro-
vides that notice must be given within 63 days of the injury
and inciudes a provision stating that “the time for giving
ice shall include a reasonable length of time, not to
exceed ninety (90) days, during which the person injured i
incapacitate «d by his injury lmm giving such notice.”

la it appvdl the school district maintained that the
duty of giving notice rested on the father of the student
and not the student. The dppt:“at& court disagreed, noting
that the statute expressly imposes on the lll_]lll’t‘d party the
duty of giving notice. lhv school district also maintained
that the t()lal dllf}wdhlf‘ time for giving notice was 60 days
if the party was not inc ddelldlL‘d and 90 days over-all
otherwise, and charged that it was error for the trial court
to inte rpret the statute to allow the injured party up to 150
da s to give notice. A literal reading of the provision led the
urt to conchude that the l(‘gxsldlurv intended to permit an
injured party Lo defer the services of the 60-day notice of
loss or injury for a period of 90 days or such shorter peirod
as the party might be incapacitated. Under this interpreta-
tion, a 150-day maximuia period was afforded. Since in this
case the pupil was incapacitated for 87 days and notice was
served 49 days later, the appellate court held that notice
was served in conformity with the statutory requirement.
The decision of the trial court was accordingly affirmed

such not

Louisiana

Mogabgab v. Orleans Parish School Board

239 So.2d 456

Court of Appeal of Louisiana, Fourth Circuit,

July 15, 1970; rehearing denied, DcLober 5, 1970.
fl'l

head CDdLh an d&abl‘ildnl (:Qa(:h thi: pnnclpal Lht: supcrm-
tendent, the supervisor of the ht:alth safety, and physical
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cducation division, and an insurance company. The tel
court dismiszed the action withont weitien reason and the
pirents appealed.

The parents alleged that the death of thetr son reselivg
from the negligence of the defendants in taiting to perform
their Aduty of providing ol necessary and reasonable aale
ruards to prevent accidents, injury, and sickness of football
players and in failing Lo provide prompt treatment when
such oceurs. Although some of th+ facts were in dizpute. it
(I[)I}i ared that the student became il al foothal practice al
2:20 pom. and that shortly thereatter was put on the team
bis to return to the hlu'h school. The boy was laid on a
floor of the high sc hunl and covered with a Bblanket. An
unsuceessful attempt was made to give him salt water, At
0:45 p.m. his mother was called and she telephoned
doctor who arrived at the school at 7:15. The boy was
immediately taken to a hospital where  treatment was
begun, hut his condition worsened and he died at 2:30 a.m.
the next day. The cause of death was heat exhaustion and
heat stroke.

One of the doctors who treated the student testified
that covering a person suffering with heat exhaustion with a
blanket is the wrong thing to do and that time is of the
Cesenee In = I] HE - Y (llld ‘l”l( ]\ trealtment l*x neee ‘a‘%(“'?y =0
that the processes caused by the illness do not reach an
irreversible state. The doctor did not give a positive answer
that the boy would not have died had he received im-
mediate medical attention, but said that his death would
have been much more unlikely had proper medical treat-
ment been instituted when the boy first staggered and
informed the coach that he was il

The appeliate court said that it was plain that the two
coaches present were uvtrhm*nl in denying the boy medical
tance and in plying an ill-chosen !u'.s.l aid, and that the
parents had proved this negligence. What was not proved
was that the boy would have certainly lived if brought to a
doctlor sooner and for whalt prerise period of time the con-
dition remained reversible. The court did not think that the
law demanded such {lawless prem:m’n and said that taken as
a whole the record supported the premise that it is more
likely than not that the student would have survived with
reasonably prompt medical attention.

The court held lhdl the record did not support a negli-
gence charge against the principal, the supervisor of the
health, %df(fl}, and physical education division, and the
aUPLl’lﬂlL‘HdLill since the )y were unaware of the happenings.,
The claim against the insurance company wag no longer

HEs

before the court. The court concluded that a claim against
the two coaches and the school board had been su btdlnﬂd
and awarded cach of the parents $20,000, be

e[ sides funeral
and medical expenses. To this extent the judgment of the
trial court was reversed.

Maryland
Segerman v. Jones
259 A.2d 794
Court of Appeals of Maryland, December 9, 1969.
A fourth-grade teacher left the classroom for a few
mmutea on school business while the class was engaged in a

[mc

program ol calttheniea Wihide the teacher Soae cone o

fittle Im\ nrevedd foon e e apene ! '!i‘ G perlnre g

pr=h-nps e an improper nanner o e B ceel i s gie oo
the head, As o result, the gl s 0 fron

chipped. suit was brought agaio=t the boy sl the teachier,

Coeth weree illl”\

b e to the hove bat u gade

St owas die dient wis
rendered against the teacher, who appealed.

The evidenee showed that the exercises were heing
performed in the children’s resular clazsroom according to
direetions given on g record with which the children were
supposedly all famitiar. The teacher had plaved the record
through once for the childeen to hear and then zaw that the
exercises were properly under way hefore departing the
1'|;Hs‘l‘nmn r”l('ﬁ" Wils ill<t) v\'i(]vm'v l]mi ll'n‘ lm’\’ wlm

some thl IHL)I’i‘ supt rvision llmu uil‘( ropt lplle‘

The appellate court concluded that the absence of the
teacher from the classroom was not, as a matter of law, the
proximate cause of the pupils in,jur:,: The court said that
even the teacher’s presence could not have prevented the

ijury, nor was the injury reasonably foreseeable. Rather,

the injury was caused by anintervening and wholly untore-

seen force—that the boy left his assigned place and did not

do the push-ups as he had been instructed to do them.
Judguu.ul against the teacher was reversed.

Michigan

Cody v. Southfield-Lathrup School District
181 N.W.2d 81
Court of Appeals of Michigan, Division 2,
June 20, 1970,

An injured high -school student appealed from the trial
court judgment in favor of the school district. The girl had
fallen and had broken both arms while pe rf()rmmg 5
gymnaslic exercise on a “mini-trampoline™ in her physical
education class. The school district had raised the affirma-
tive defense of governmental immunity and the trial court
had granted the district’s motion for summary judgment.

The appellate court found that under the common law
doctrine of immunity the school district was immune from
liability for its negligent acts while in pursuit of a govern-
mental function. The court then considered whether con-
ducting the physical education class was a governmental
fl,llILL]OIl and concluded that it was since state law man-
dated that physical education programs be conducted in the
schools and Michigan courts have liberally determined the
scope of activities within the physical education program.

However, even if the stale was engaged in a govern-
mental function, it was liable by law for torts arising out of
a f!angemus or ilf‘fFf‘hVP (fmf]ltmn of a puhlw hll]ldlnlf Fn

appellate court agree*d wnh the trial courl, holdmg that
since no allegation was made that the m,l,m-trampolmfi
was improperly manufactured, negligently erected, or
dangerously maintained, this exception to immunity was
not applicable. The action was based solely on the allegt‘:d
negligence of the supervising teacher and the school prin-
cipal.
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Finally the appellate court concltuded that the fact that
the =chool district carried liability insurance did not pre-
chude the district from asserting the defense of govern-
mental immunity. The court noted that school diztricts
= resulling

mist protect themselos i instances of njuri
from moter vehicle accidents and defective buildings where
immunity has heen statutorily abrogated.

The judament of the trial court in favor of the scliool
district was affirmed.

Oregon

Hutehison v, Toews

476 P.2d 811

Court of Appeals of Oregon, Department 2,
Novenher 16, 1970,

An injured high-school student appealed from  the
loveer courl judgment, dismissing his suit against School
District No. 4, Jackson County, and the school chemistry
eacher. The student had been injured whero a cannon
fucled by explosives made by the student and a friend
exploded prematurely buriding both hands of the student.
The trial court had dismissed the case, based on the school
gence and assump-
tion of risk on the part of the injured student.

districts defenses of contributory negl

O
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It appeared that the injured student and his friend had
“hadgered ™ the chemistry teacher for potas=ium chlorate to
uze in lireworks experimentation. After refusing several
times the teacher gave inand gave the gudents the powder-
ed chemical. A few davs fatees the iriend, without the
teache: — knowledge, tooh the same chemical in erv=taliine
form from the chemical storeroom, The injured student's
complaint charged that the teacher “aupphied ™ him with
potassium chlorate. The two students testified that 1t was
the erystaiiine form of tiic chemical which was used lo

make the explosive,

There was alzo evidence that the students had a bhooklet
from which they were preparing the mixture and that the
instructions carricd warnings about the dangerousness of
and thai the chemistey teacher to whom they
had shown the booklet cautioned them and told them that
they should have supervision, The students testified that
they kuew that the booklet zaid that the formula for using
potassium chlorate was very powerful.

the chemical,

The appellate court coneluded from all of the evidence
that the injured student had knowledge of the risk unvolved
in the experiment and that he was contributorily negligent
as o matter of law. The decision of the trial courl was
affirmed.



RETIREMENT

Arkansas

Pyle v, Webb

158 AW.2d .18

Supreme Court of Arkansas, October 12, 1970.

A retired teacher brought a mandainus action against
the Board of Trustees of the Teacher Reticement System
and its exceutive director, asking the court to declare a
1069 state law ineffective s to him. The former teacher
wils unplm, ed by a federally funded state ageney and had
heen receiving teacher retirement benefits sinee 1964, The
1969 law prevented retirants from drawing teae her retire-
ment benefits while on the publie pdvrull% The teacher
argued that his rights had already become vested and that
the act was ineffective as to him. The lower court granted
the writ and the Board of Trustees appealed.

The state supreme court noted that 1t had previously
held that chancery courts were without jurisdiction to enter
writs of andamus. Therefore, the action was disnissed
without prejudice so that the retired teacher could pursue
any other legal remedies that he might have.

INinois

Sarff v. Teacher's Retirement System

262 N.E. 2d 504

Appellate Court of llinois, Fourth District,
October 29, 1970.

The lower court had affirmed the action of the llinois
Teachers” Retirement System in denying an applicant a pen-
sion and in tendering a refund of all of his contributions.
Thc: fnrmtr leadn:r lhen appe;ﬂed Th(: leauher had laughl

rcuremeuL sy;au;m for some 20 years Lndmg in ]963; At
that poiint he would have qualified for benefits if he had
been old enough to be eligible to receive them. In 1964, he
was retired from the Air Force with “military disability
retirement’” awing to a heart condition,

The retirement sylem had denied him benefits, based
on a state statute which provides that “all service credils
hereinabove described shall be effective only if not used for
credit in any other statutory tax-supported public em-
ployee retirement system with the cxception of the Social
‘%ecurity Act as amended ” The appeliate court helieved

service andlla from bemg uaed twmt: la obtam Lwo retire-
ment pensions. However, under federal law a military dis-
ability pension may be warranted without the use of any
service credits. There had been no finding by the retirement
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eys‘h-m or iln- trial court as to whether o not the service
,,,,, ¢ teachers’ retirenent svstem were used by the
uppin*aul i nhluiniug his military disability pension.

Tae decision of the retirement system and the trial
courl was reversed, and the matter was remanded to the
system tor a hearing to determine the facts in the case and
for a decision to grant or deny benefits from the teachers”
retirement system tn accordance with this opinion.

Kansas

Wiley v. Board of l.ducation of the City
of Wichita

170 P.2d 792

Supreme Court of Kausas, Juue i3, 1070

A former school teacher appealed from a lower court
finding that her retirement from the Wichita school system
was voluntary and not, as she claimed, forced in violation
c’;f lln- sldl(‘ lenmhrr lt‘iluﬂ‘ lanw ‘;'hv was a lenure teacher
IQG.} (1(1 sC honl ycdr lu Lmuarv IQ(ﬁ ﬂu" board of educa-
tion adopted a pelicy under which the teacher, then age 08.
was subject to retirement. This policy permitted vmpluy
mentl on a year-to-year basis 1o age 70 by agreement be-
tween the teacher and the board. In December 1965, the
teacher received a notice informing her that she was subject
to retirement. Enclosed with the notlice was a form for a
request for re-employment. She signed the form and re-
turned it. Prior to any action by lhi‘ school board on the
re-employment request, the teacher wrote a letter to the
superintendent withdrawing her request for re- emp;oymf'nl
and stating that she Wl‘aht:d Lo be retired at the end of the
school year in order to join the Peace Corps. Her intention
lo retire was acknowledged by the assistant superintendent,
and the board of education formally acted on the request.
The teacher then continued with her retirement plans by
selling her house, applying for retirement benefits, and en-
tering a training course for the Peace Corps.

According to her testimony, the teacher was uuable to
accept the Peace Corps assignment, and in August 1966
applied for and received employment elsewhere. The evi-
dence showed that she did nothing inconsistent with her
intention to retire from the Wichita system until she
brought this action in October 1967, chailenging the
validity of the retirement policy of the board of education.

In view of the teacher’s many acts in carrying out her
intention to retire, the appellate court found that there was
substantial competent evidence to support the decision of
the trial court that her retirement was voluntary. The judg-
ment of the lower court was affirmed.
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New Mexico

Shepard v. Board of Education of Jemez Springs
Municipal Schools

AT0P.2d 3060

Supreme Court of New Mexico, April 27, 1970,

The board of education zought to involuntarily retire a
tenure teacher on July 18, 1968, The teacher had attained
age 62 on July 4, 1668. Ou July 206, 1968, after having
received notification of retirement, the teacher wrote to the
hoard accepting a contract for the 1968-69 school year. On
Dctober 21, 1908, she was notified by the local board that
the State Educational Retirement Board had approved the
application of the local board to retive her as of August 1,
1068. The teacher then applied to ithe court for and was
granted a writ of mandamus ordering the local board to
tender her a contract for the 1968-69 school year. The local
board appealed from the grant of that writ.

The question on appeal was whether or not the teacher
iad exhausted her adminisirative remedies prior Lo seeking
judicial relief. The court said that the action of the Educa-
tional Retirement Board merely determined that the teach-
er was cligibie for retirement benefits. The action sought by
the teacher pertained Lo her continued employmeunt and
reqquired a factual determination by the loeal board of what
was the last day of the school year. From this determiia-
tion an appeal could be taken to the state board and then
to the courlts,

The appellat: court ruled that mandamus was not a
proper aclion in this case because of the failure of the
teacher first to seek a hearing before the local board and
then to exhaast her other administrative remedies. There-
fore, the lower court did not have jurisdiction in the casc,
and its order granting the writ was reversed,

Wisconsin

180 N.W.2d 542
Supreme Court of Wiscousin, November 3, 1970.

The retirement board denied a teacher disability bene-
{its. The trial court reversed its decision and the retirement
board appealed. The teacher had taught grade school in
Wisconsin for about 35 years. In November 1966, she
culfered a stroke and did vot return to teaching until
September 1967. She resigned in December 1967 because
of the effects of the atroke, and in January 1968 applicd
for a disabilily retirement annuity.

Shortly afterward a supervizor of the disability deter-
mination unit (unit) wrote to the teacher advising her of what

information was needed to proceed with her elaimg, The
teacher submitted a doctor’s certificate stating that she was
unable to remain employed as a teacher beeanse ol the
effects of the stroke. She also filed an application for a
total disability annuity. The unit then determined that <he
was ot sufficiently disabled from engaging in substantial
gainful employment and that she was ineligible for the
annuity, The teacher responded to this determination by
inquiring “what I can “do further regarding  disability
claims.” The board replied by stating that nothing further
could be done sinee state law regquires that an appiicant
must be unabizy to engage in any gainful emiployment, not
just teaching.

In May 1968, the teacher submitted a seeond medical
letter which stated that she was totally and permanentiy
disabled for any gainful employment. The unit again deter-
mined that she was ineligible for a disability annuity. The
retirement board affirmed this determination as they were
bound to do by law.

The basic is-ic on appeal was whether the statutory
procedures  for the application and  determination of
disability under the state teachers’ retirement law as fol-
lowed in this case deprived the Leacher of due process. State
law goverring administrative procedure and review provides
for a full, fair, and public hearing after notice in a contested
case. Tt was the opinion of the court that if the initial
determination by the unit was binding on the board, a con-
lested case was established. Since there was no provision for
a hearing in the retirement statute, the court said, one was
necessary only if required by the general concept of pro-
cedural due process governing administrative proceedings.
The court concluded that since the provision in slatule
applicable to unit deternination of cligibility for disability
benefits tid not provide for a hearing and an initial deter-
mination of ineligibility was binding on the retirement
board, the slatutory provision denied the teacher due
process and . vas invalid, The appellate court found no merit
in the retirement board’s contention that the teacher never
requested a hearing and, therefore, a hearing was never
denied. The appellate court noted that the teacher was sent
a letter saying that nothing more could be done with regard
to her application. 7 7

The decision of the trial cou-t was uthirmed. In the
opinion of the appellate court, that decision required that
at some stage of the proceedings a full and complete public
hearing be held, at which time an applicant has a right to be
present, lo be represented by counscl, and to offer
testimony in evidence. Consequently, the teacher’s rights to
the benefits she claims are not foreclosed until a bearing is
held and proper lindings are made.
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CIVIL RIGHTS

Minnesota

MeConnell v, Anderson

316 F.Supp. 809

United States District Court, D. Minnesota,
Fourth Division, September 9, 1970,

A male college librarian oy | ied for melm ment with
the University SF Minnesota: this resulted in his employ-
ment as head of the Cataloging Division at the St. Paul
Campus Library being confirmed by letter. No formal con-
cted, however, because the Board of

tract was ever perf

Regents never came  forth with the necessary  formal
approval. Shortly after moving to Minnesota, the librarian
applied to the appropriate autiority for a llu ns¢ to marry
another male. Both freely adinitted to the neivs media that
they were homosexuals. The incident drew substantial
publicity in the local press resulting in the denial of
employment by the regents.

The lihrarian hrnuﬁ'hl suit against the university
charging violation of hls. Lonthulmndl rights. He sought
injunctive relief, A re presentative of the regents testified
that it was the first time in at least 10 years that a favorable
recommendation of the academic staff had been rejected
and that it was the position of the regents that the librar-
ian’s professed homosexuality connotes to the public that
he engages in conduct that constitutes a crime under state
law and that the university cannot condone the commission
of criminal acts by ils employees. The librarian testified
that although he lives with his intznded “spouse,” he has
ever committed a sexual act that would constitute a crime
under stale law, never advocated the practice of homo-
sexuality by anyone else, or induced any other person to
engage in ils pursiits.

The court noted that no attack was made on the plain-
Lifl’s competency as a librarian nor was there any attempt
te: show that his sexual tendencies would affect the perfor-
mance of his duties or his efficiency; that the university did
not ]mm: any rtllﬁs or regulations regarding homosexuals nor
inlo hla au;u.;l habits; that the librarian would not be in a
position to handle or be exposed to information inmlving
national security or “classified” information and in any
event the librarian was very open about his homosexuality
and could not be subject to blackmail for it.

The question before the court was whether, in the
absence of any controlling statute, it is a violation of the
librarian’s constitutional rights to refuse him employment
because of his proclaimed homosexuality. The court could
find very few cases involving the question, but did conclude
that to justify dismissal from public employment or, as m
this case, to reject an apphcant for public employment, *
must be shown that there is an observable and reasgnahle

EKC 639

wll Toxt Provided by ERIC

6y

relationship between efficiency on the job and homo-
<exuality.” Since here the librarian had never bheen per-
speculating and presuming as Lo the claimed effects of his
homosexuality on the performance of his duties as an
employee, the court said. The librarian would not be
exposed Lo children of tender years whom he conee lv,;lhl}
could influence. The court said further L]l.ll what he does in
his private life should not be his employer’s concern unless
it can be shown to affeet in some degree his efficiency in
the performance of his duties. The court concluded by
stating that the librarian “does not have an inalienable right
to be einployed by the University but he has a right not to
be discriminated against under the Fourteenth Amendmeit
due process clauze. He has a constitutional right that the
terms of his pubi’e employment which he must mect be
‘reasonable, law ful and nondiscriminatory.” The injunction
requested by the librarian was granted.

mitted to pt‘rlnrm his duties, the regents were necessarily

Mississippi

Trister v. University of Mississippi

420 F.2d 499

United States Court of Appeals. Fifth Circuit,
October 9, 1969; rehearing denied and rehearing
en bane denied November 20, 19609,

Two faculty members at the University of | \llﬁﬁlhﬁ!ppl
School of Law appealed from the lower court decision dis-
missing Lheir complaint. The professors had brought suit
against the university and its officials, 2lleging that they had
been denied their civil rights and sceking a declaratory judg-
ment that the acts of the university were illegal and un-
constitutional. They also snughl an injunction that would
require the university to offer them terms of employment
that would allow them to participate in the North
Mississippi Rural Legal Services Program.

The controversy arose because of the law school’s con-
tract with the Office of Economic Opportunity to provid:
legal services to the poor in an area around the university.
Onc purpose of the program was lo provide for clinical
training of law school students. who would be assisted by
lawyers engaged in active practice of law in that area. The
two associate professma participated in the program as a
part of their duties. In discussing their employment for the
1968-69 academic year, it was agreed by the two professors
and the dean of the law %chnol that part ﬂf then- dutles

looked upon w1th favm' by some polltlLal and civic groupg
When the legal services program filed a school desegregation
suit, the chancellor of the university was asked by the
executive secretary of the board of trustees whether the law
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~chool faculty members had participated in the suit. The
hancellor replied to thi= question in the negative. but
tated that he was immediately instructing the dean of the

law school to terminate the school’s conneetion with the

program as soon as possible. The law school dean re orted
back that the faculty of that sckool had voted unanime asly
to continue to offer the professors part-time employ-
ment with the law school and part-time cmployment with
the legal services program, and had recommended that they
have the option of being full-time faculty members, The
chaneellor responded to this, writing that “merabers of the
faculty of the School of Law will no longer be associated
with the OEO program after its termination on or about
June 30, 1968.” Subsequently the two professors were
instructed that they could not work part-time as attorneys
with the legal services program and that they either aceept
or rejeet the offer of ‘ull-time employment at the university
with the condition that acceptance precluded employment
with the legal services prograt 7 7

The two professors refused Lo accept or reject the con-
ditions set by the university and charged that their rights to
academic freedom, freedom of expression, and equal pro-

practicing law,

The appellate court agreed with the professors that the
question raised was whether a state university law school
which permits outside and part-time employment by its
faculty members, can adopt a rule that singles out an OEO
legal services program as the sole activity in which faculty
members may not be employed. The school  officials
maintained that the question was whether the university
may refuse part-time employment to a faculty inembe:
when his outside employment will seriously interfere with
the facully member’s regular university work.

The court was unwilling to take the position that the
professors had a constitulional right to parlicipate in an
OEO program or that they had a constitutional right to be
employed part-time while teaching at the law school. How-
ever, the appellate court held that the professors did have a
constitutional right not to be treated differently by the
university than other members of the same class. The court
pointed to several examples of outside legal work being
performed by both full-time and part-time members of the
law school faculty, and referred to evidence that tae faculty
of the law school had voted to continue the offer of joint
employment and that there was no dissatisfaction with the
professors’ work as teachers,

The appellate court was unable to agree with the lower
court holding that the part-time employment would b

detrimental to the quality of instruction received by the
students. In fact, the appellate court noted, the evidence
strongly suggests that the opposite is true. It was clear to
the appellate court that the only reason the university raade
a decision adverse to the two professors was that “‘they
wished to continue to represent clients who tended to be
unpopular.” This distinction, the court said, cannot he con-
stitutionzlly upheld. The decision of the lower court dis-
missing the complaint of the professors was reversed and
the case was remanded Lo the court with directions thal the
requested ded laratory and injunctive relief be granted.

Q
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Pennsylvania

Miller v, Parsons

313 Fosupp. HTH0

United States District Court, MLD. Pennsylvania,
June 5, 1970,

A discharged teacher of Lok Haven Ntate College
brought suit under the federal civil rights act, alleging that
his “eivil right o teach”™ had been violated. "The school
officials moved to dismiss the complaint. Their arguments
included the following: that the right to teach was nol

enumerated in the Bill of Rights of the federal Constitu-
tion, that the civil rights act was appficable only “in cases
where dismissal from public empleyment is alieged 1o be
dizeriminatory becauge of racial or religious overtones.”

The court did not reach a decision on whether there
was “a civil right 1o teach” or the right to public employ-
ment, ineluding tenure, In considering the argument that
the civil rights act was inapplicable to this case, the court
said that the “suggestion that only cases involving ‘racial or
religious overtones’ are cognizable™ under the civil rights
had been specifically rejected by a higher court. Without
considering the merits of the alleged facts in the teachers
complaint, the court held that the complaint stated a claim
under the act.

The final argament for dismissal made by the college
officials was that they were not “persons” under the act.
The teacher sought relief against the president and the
board of trustecs without indicating whether the president
was sued in his individual or official capacity. The board of
trustees was sued as a collective body. The court held that
the president both individually and in his officia capacity
was a proper “person” within the scope of the act, but that
the board of trustees as a collective body solely in its of-
ficial capacity was not. The motion of the president to
dismiss the case was denied. The complaint against the
board was dismissed without prejudice with permission
granted for the teacher to amend the complaint so as to
properly include the individual board members.

Texas

Bonner v. Texas City Independent School District
305 F.Supp. 600

United States District Court, S.D. Texax.
Galveston Divisicn, September 2, 1969.

A black high-school teacher who was not rehired by
the Texas City school district for the 1965-66 school year
brought suit against school officials alleging that his Four-
teenth Amendment rights had been violated. He later
amended his complaint to seek relief for all black teachers
similarly situated. The teacher contended that the school
district refused to re-employ him because of his race, pur-
suant to a policy not to allow black teachers to teach in the
newly integrated high school. He asked for an injunction
requiring the school officials to offer him a teaching con-
tract and to refrain from maintaining any policy of discrim-
ination, and for back pay and punitive damages.

The school district’s defense was that it had failed to
rehire the teacher because he was a poor teacher and be-



cause he had faded to work harmoniously with his supe-
riors=. not becavse of his race,

Fatensive evidenee produced at the trial regarding the
relationships the teacher had with his superiors. including
the principal of the black high school at which he had been
h%illiili!l{;s wis unfarorable o the teacher. The court con-
cluded that the ~chool officials had proved heyond a rea-
sonable doubt that vace and the distrietUs desegregation plan
had nothing to do with the decision not to rehire the teach-
er. Rather, he had oot been retained becav=e the board
found him unfit to teach.

The court also found that a class action could not be
maintained. Of the four other black teachers whose con-
iracts were not renewed, theee testified that they did not
wish to participate in lh(‘ action in anry way, The fourth
testified that she would participate nnl} i a suit for

damages, not one for injunctive relief.
The complaint of the teacher was dismissed.

MecDonald v. Marlin Independent School District
313 F.Supp. 1162

United States District Court, W. D. Texas,

Waco Division, November 10, 1969,

Two black clementary-school teachers who were not
rehired by the school distriet for the 1969-70 school year
hrought suit under the federal civil rights act, alleging that
the refusal to renew their contracts was because of their
race, The teachers also claimed that the decision not to
renew their contracts was based on the school board’s un-
willingness to assign black teachers to schools attended by
white puplls The school board denied that racial prejudice
was a factor and countered by arguing that lll(‘ teachers had
nol exhausted their administrative remedies; that the num-
ced, thus ne-
cessitating a reduction in perqﬂnnn:, that }’1 district did

her of teachers in the distriet had been reduc

have white and black teachers in schools where their race is
in the minority: and that the teachers were unsatisfactory.

Botl sides had stipulated during the trial that the only
issue was whether the failure to renew the contracts was
because of the teachers’ race or eolor.

No evidence was offered by the teachers Lo show racial
pxqudu‘r other than their own testimony and the allegation
thai the school district was not completely integrated. The
school district, on the other hand, introduced evidence to
show that 20 percent of the district’s black teachers taught
in | redominantly white schools, and also introduced testi-
mony of the principal of the school where the teachers
were assigned Lo the effect that the contracts of 20 black
teachers in the school were renewed and that the contracts
of the twe teachers in this suit were not renewed because
the principal thought that they were not competent enough
to be rehired.

Based on this evidence the court concluded that the
teachers were not discriminated against because of their

Q
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race. On the contrary, the evidenee showed that the di-triet
was making substantial progres= in integraling the schools
and the faculty and that the diztrict was attempting 1o
reeruit black teachers, and had employed seven black
teachers as new teachers for the system, three of them (o
replace white teachers,

" The court alzo noted that the teachers were afforded an
opportunity to appeal the decision of the =upenntendent
not to rehire them, but they failed to do so. The court said
that this would have heen the proper procedure to follow.
A judgment was entered in favor of the school distriet.

Wisconsin

b

el v, Gousha

A
313 F. Supp. 1030
U

nite ﬂ States District Court, E.D. Wisconsin,

jum 24,1970,

A discharged teacher brought suit under the federal
civi! rights act against the superintendent of the Milwaukee
public schools aud other school officials, alleging that her
discharge was for participation i demonstrations in viola-
tion of er constitutional rights of free speech. She sought
reinstatement and damages. The defendant officials moved
for a judgment on the plmdmga contending that the com-
pld!lll did not present a cause of action, dlld that they wore
not “persons” under the federal civil rights act

The court held that insofar as the teac her sought dam-
ages against the school hoard, her complaint must fail since
ander the “sderal civil nghts act ddmdgeg could be re-
covered onty from a “person™ and the school board was not
a person within the meaning of the act. The teacher also
sued the individual members of the school board, alleging
that they acted as a body in improperly dlSChdI‘glllg her.
Since the gist of the complaint was that the members acted
as a CO[pO[dlL body, and no individual action by any was
complained of, it was the opinion of the court that the
complaint did not state a cause of aclion against these
individual defendants and dismisscd them as parties in their
individual capacities.

The court did, however, believe that the complaint of
the teacher slated a cause of aciion. Ciling the Pickering
case, the court said that a teacher in a public school could
not be discharged for exercising constitutionally protected
freedo'is. On the present state of the record in this case,
the court could not determine whether the discharge
stemmed from constituﬁanally impermise.i?zle reasons or

grunt thL mr:»tu:m Df thL school authorities to dismiss the
action. The portion of the teacher’s suit for damages against
the school board and the individual members was dismissed,
but the action agsinst the school board with regard to the
demand for reinstatement was retained,
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MISCELLANEOUS

California

Stevens v. Board of Education of San

Marino Unified School District

88 Cal.Rptr. 709 B 7

Court of Appeal of California, Second District, Division 5,
July 27, 19705 rehearing denied Angust 20, 1970.

(See page 12. Involved interpretation of the statute pro-
viding for leave of absenee for personal emergencies.)

Florida

Connell v, Higginboiham

305 F. Supp. 445

United States District Court M.D. Florida, Orlando,
Division, October 30, 1969.

Certiorari granted, 90 S.Ct. 1865, June 8, 1970.

Ap ! her soncht on behall of hersell and
all others similarly situated a judgment declaring the statu-
tory loyalty oath required of state employees in Florida

nnconstitutional, The teacher began her duties as a substi-
tute teacher without being informed of the necessity of
signing the oath. Shortly thereafter when she refused to
sign the oath, she was informed by the Orange County
school board thai she could not be paid for any past or
future services until she executed the oath, but that she
would be allowed to remain in her position without pay
pending a judicial decision on the matter. The district court
denied the teacher’s motion for a temporary restraining
order. The teacher was then dismissed afler serving seven
weeks without compensation.

The school officials named in the suit argued that the
teacher had no standing te bring the actien. It was con-
tended that she was only a prospective employee allowed to
teach temporarily because the local school board had never
given final approval to her employment. The court rejected
this argument since it was apparent that the administrative
agents of the district contemplated no reason why the
teacher would not be approved, and in fact approval by the
board was a routine matter after recommendation by the
superintendent. The court said that if the statute in ques-
‘tion is unconstitutional, the teacher is injured by the
board’s refusal to employ her, based on her failure to
execute the oath and the injury exists whether she is a
pe-manent or temporary teacher.

The school officials also argued that the teacher could
not bring a class action since she wu< not a proper repre-
sentative of a class of state employees since her application
for employment had not been ruled on by the board, and,
therefore, she was not a full-fledged state employee. The
court found that the teacher met the requirements for a

ERIC

IToxt Provided by ERI

class action in that she was sceking employment with a
state ageney and a requiremen: of that employment was the
oath. T

The statutory oath in question required state cm-
ployees 1o swear or affirm that they would support the
state and federal constitutions and provided in part “that }
am not a member of the Communist Party: that | have not
and will nct lend my aid, support, advice, counsel or in-
fluence to the Commuuist Party; that I do not believe in
the overthrow of the Government of the United States or
of the State of Florida by force or violence; that I am not a
member of any organization or party which believes in or
teaches, directly or indirectly, the overthrow of the Govern-
ment o the United States or Florida by force or violence.™

The statute had been the subject of prior litigation, and
the Supreme Court of the United States had ruled that the
clause “‘that I have not and will not lend my aid, support,
advice, ¢ el or influence to the Communis. Party™ was
so uncertain and vague that the state, congistent with the
due process clause of the Fourteenth Amendment could not
force the employee to take the oath (Cramp v. Board of
Public Instruction, 368 U.S. 278 (1961)). The district court
was bound by this pronouncement.

The court then considered the portions of the oath that
required the taker to forswear membership in the Com-
munist Party or any organization or party that believed in
or taught the overthrow of the federal or state governments
by force or violence, and found them unconstitutional. In
ordering the clauses stricken from the oath, the court said
that cases siriking down similar language were legion. “Re-

cent cases of the Supreme Court of the United States have
pointed out that knowing membership cannot be restricted
without a showing of a specific intent to further the un-
lawful aims of the organization.”

Final censideraiion was given to the clause, *‘that [ do
not believe in :he overthrow of the Government of the
United States or of the State of Florida by force or

violence.” The court held that this clause merely attempted

to keep out of state employment those who were per-
sondly opposed to the democratic process and its in-
clusion in the oath was constitutional. Also held constitu-
tional was the section in the oath requiring support of the
federal and state constitutions for the reason that the legiti-
mate exercisc of freedom of speech and association was not
restricted by such an oath.

The conrt ruled further that the teacher was under no
obligation to execute an oath containing the unconstitu-
tional language. Since during the time she was actually
teaching, no wholly constitutional oath was offered to her
for execution, she should be paid salary for the seven weeks
she actually taught. Further, dismissal of the teacher for

7L
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refusing Lo sign an invalid oath was impermissible. and she
was entitlee to the salary that she would have received to
the end of the school term in june.
NOTE: On June 7, 1971, the 7
Cnited States affirmed the holding of the districL conrt as it
pertained to the section of the ualh requiring applicant: Lo
pledge to support the state and federal constitutions, How-
ever, the district court decision was reversed Lo the extent
that it upheld the portion of the oath requiring the taker to
swear that he did not believe in the overthrow of the gov-
crmment of the United States or the State of Florida by
force or violence. The ‘:mpn me Courl held that this portion
fell within “the ambit of decisions of this Court proscribing
summary dismissal from public Pmpln) ment without hear-
ing or inguiry required hy due pmnaa "3 US. Law Week
4729).

Supreme Conrt of the

lliinois

MeLaughlin v. Tilendis

253 N.E.2d 85

Appellate Court of illinois, First District,
Fourth Division, September, 1969, iclicaring

denied October 24, 1969,
(See Teacher’s Day in Court: Review of i968, p. 27.)

Two [llinois teachers brought sr a-tion against Lhe
school superintendent of ;u;hqm Disidet 149 ‘fsr slander
and malicious interference with concract. The trial courl
dismissed the action and the teachers appealed.

While both teachers were on probatmnary status with
the school district, they fngagﬁd in the organizalion of a
teachers union. They alleged in part that because of this
union activity, which the superintendent opposed, he

“embarked upon a course of action designed to defame and
discredit plaintiffs, not because of any deficiency in their
teaching, bui solely because of plaintiffs’ union organizing
activity.” They further alleged that the superintendent in-
formed the school board that their teaching was poor, that
they left their classrooms unattended, and that in gencral
they lacked ability as teachers.

The teachers charged that the false staiements of the
superintendent, relied on by the school board, had caused it
Lo refuse them continued employment; had damaged their
professional reputations. Also, that their rights under the
state lenure law had been disregarded, and their ability to
participale in union affairs had been limited. They sought
money damages. The teachers additionally alleged that the
superintendent intentionally made the false rgpresantanﬂng
io the school board so that their employment would be
discontinued.

The superintendent contended that his remarks were
privileged, that they were made at a regularly scheduled
meeling of the board of education where one of the items
on the agenda was the superintendent’s recommendations
as to the employment of teachers for the next school year.
He also maintained that the alleged remarks concerned the
qualifications and teaching abilities of the plaintiffs and
thus related directly to the statutory action required of the
superintendent to make recommendations to the board
concerning the selection of teachers.
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After considering the issues jnvolved and previous
Hlinois cases thal raised the same point, the court was of
the opinion that “the statemeats made by the defendant o
th( Hugr(] 0i ﬂlumliun rumtrninif pl.linliff; were conr
h!ndull nf “mlmul Dl;ﬁiirl(:l 7\()! [l)g ;unl were dhsulul(;l}’
privileged.”

The judgment of the trial court dismissing the com-
plaint of the teachers was affirmed,

Louisiana

Gayle v. Perter

230 50.2d 739

Court of Appeal « ¥ Louisiana, Fourth Circuit,
July 6, 1970: rchearing denied October 19, 1970).

(See page13. Concerned payment of salary while a teacher
was oul sick after exhaustion of sick leave.)

Maryland

Ehrlich v. Board of Education of Baltimore County

Court of Appeals of Maryland, April 6, 1970.

(See page 14. Involved the failure { a teacher to return to
the junior college following sabhatical leave.)

Miiinesota

Morey v. Independent School District No. 192
312 F.Supp. 1257

United States District Court, D. Minnesola,
First Division, Seplember 8, 1969.

(See Teacher’s Day in Court: Review -of 1967, p. 30; Re-
view of 1965, p. 27; Review of 1964, p. 32.)

Prior to the time a discharged teacher instituted this
suit the Minnesota state courts had ruled that the teacher
was improperly discharged and ordered her reinstatement
with back pay. However, the stale district court judge
specifically determined that the teacher was not entitled to
be reimbursed for any increments in salary during the
1962:1967 period when she was not employed by the
school district. The teacher did not appeal this decision,
and in 1967 she resumed her employment in the school
district.

In this suit brought under the federal civil rights act the
teacher sought damages for the failure to pay the incre-
ments and defamation of character. Named as defendants
were Lhe school district and the past and present members
of the board of education. They asked that the suit be
dismissed for lack of jurisdiction.

Ve federal court concluded that it had jurisdiction
over the case u:nder the civil rights statute and procecded to
consider the issues. The first claim of the teacher was for
lost earnings against the school district. The court con-
cluded that this claim was barred, it already having been
adjudicated by the prior state court determination that the
teacher was not entitled to salary increments. The federal
court also decided that the school district was not subject
to suit under the civil rights act because the relief claimed



74

by the teacher was for money damages rather than equitable
relief, the
The court then LDII%I(L red Emd 111 nu‘d tln-

former relief not being permitte o under the acl.
le‘urlwr 2
claitu Tor lost

lht (lt [)l‘lvdll(jll ul any

earnings
because of her failure ln d“("f
rights, privileges, or immunilies securt « by the Constitu-
tion and laws” of the United Stastes.”™ The counrt noted that
there was no Minnesota stata @ or rfzgulati()n r’cqmrmg a
hoard to grant any leacher periodie salary increases and
held that the failure or refusal the board to grant a
customary increase did not eniitle the teacher to bring an
action in federal court under the civil rights act.

The third claim of the teacher was [Dr damages because
of alleged defamation of character and injury to TDer pro'es
sional repulation. The court held this claim to be without
meril because such damages are not recove srable under the
civil rights act, Further, llu' claim for defamation was also
barred because of the statute of limitations, While the
federal act contain a lime limit on suits, the
‘%uprc me Court has held that the state statute of limitations
is applicable. In this instance that would be two years.
Since suit was not brought within this time. the claim for
damages for defamation was dizmissed.

does not

New Jersey

O Connor v. Hlarms

260 A.2d 605

Superior Court of New Jersey, Appelate Division,
July 7, 1970.

A high-school principal =ued the board of cducation,
five mdmdual members of the board, the mayor, and the
superintendent of schools for malicious interference with
his employment contract. He sought compensatory and
punitive damages. The jury granted a verdict in favor of the
principal for compensatory damages against the board and
for punitive damages against (‘d(‘h of the individual
defendants. The defe ndants appealed.

The contract between the principal and the buard of
education provided that it could be terminated by either
party upon 60 davs’ written notice. The contract was

rescinded by the board, and the principal was paid for the
60 days.

The appellate court found that the compensalory
damages of $9,600 awarded the principal against the board
of cducation only was evidently the loss of salary from the
time his salary from the board ceased and he began his new
employment. This suggested that the jury mistakenly
treated the action as a breach of contract, a theory the trial
con -t expressly ruled out of the case. The appellate court
said that the action against the school board was in the
nature of the tort of malicious interference with a con-
tractual relationship. An essential element of that tort is
malice. The court held that the school board as a public
corporation could not entertain ma alice, nor was the school
board liable vicai'ously for the personal malice of its of-
ficers and employees. For these reasons, the judgment
against the school board was reversed.

In reviewing the judgment against the defendant board
members, the appellale court assumed the evidence raised a
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jury question ax to whether they acted with malice =inee
the jury awarded punitive damages against cach member.
The appellate court found that the
voted to terminate the prineipal’s contract had a legal right
to do =0, and in fact had a duty as publiec offic ulu to cast
their voles as thelr conscienees dictated. 1t noted that at the
time the contract was terminated, the school sithation, n
which the privcipal played a part, and
worsening one with a fight looming for appointiment Yo the
post ol superintendent. The fact [Im[ llu' hoard members
votad to terminale the pnuuplgl < cottracl nnder these con-
ditions did not negate the fact that they had alegal right to
do so. And the exercise by the hoard members ui [llls legal
right for a valid reason did not give rise to an ac llm..,nhh‘
wrong merelv beeanse there mlrrht have heen some malice.

lmml metibers who

wis a4 lense

Aar ]ltnnmlly, the jury judgment was for punitive damagts,
without even an award of nominal compensatory rhmdma
The absence of compe ll*adh_)l‘y damages, the dp[)(‘lldli‘ courl
said, raised the inference thut the jury did not find a viola-
tion of a legal right, but instead svggested a punishment for
malice. “mu ¢ mdll(P alone wnlhnut H()Lllmu of alegal right
the judgment against the defendant huard
members was reversed.

Likewise reversed were the judgments for punitive
damages against the mayor and 'he superintendent of
schools. “]t qupf*nnl(‘ndvnt acting on specific re qm‘ st of a
board member, in recommending termination of the con-
tract as being in the best interests of the schools, was acling
in conformity with his rights and dutics, even though his
motivations may have been mixed. The mayor, in speaking
public'y on the issue without mentioning the principal by
name was also within his rights.

is nol actionable, t

Porcelliv. Titus

261 A.2d 364

Superior Coirt of New Jer
vovember 7, 1969.

rsey, Appellate Division,

Ten members of the teaching staff of the Newark
public schools appealed from a final decision of the state
board of education affirming a decision of the commis-
sioner of education. The commissioner had held that the
action of the Newark board, in ;uapem!ing ils promotional
pmwdurcs and its cl glblllly lists and in inslituting a new
policy for promotions, was within the discretionary
authority of the board.

A negotiated contract between the Newark school
board ;11‘](] the Newark Teachers’ Association (NTA) pro-
vided that the pgsmcmq of prmupal and vice-principal
would be f{illed in order of numerical ranking from an
eligibility list based on written and oral ¢xaminations, The
contrac® between the two parties was to run from February
1967 to February 1970. To conform to this contract, the
bourd in June 1967 approved an amendment Lo its rules
and regulations provndmg that all promotional lists would
expire after four years’ time. Subsequently the board ap-
proved resolutions that suspended the cligibility list and in-
stituted new methods of making promotions. The purpose
of the board’s action was to increase the number of black
principals at:id vicé-principals in the school system. At the
time the student population was 72.5 percent black. Of the
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950 admini=trative supervieory positions, 200 er 10 pereent,
were held by Blacks,

The teachers who brought this suit demanded a re-
wission of the actions of the board and an enforcement of
the promotional procedures ontlined in the contract be-
tween the board and the NTA. They argued that the action
of the board unlawfully breached the contract between the
parties,

The critical question before the court was whether the
hoard had the ri bt to wnilaterally adopt an educational
policy relating to promotions which was inconsistent with
the contract it had voluntarily entered into. The board
justificd its action on the grounds of statutory authority
and educational necessity.

Upon review of the applicable law, the court held that
“the decision to suspend and modify the promotional sys-
tem was consonant with the statutory powers with whicke
the Newark board was vested.” In the initial appeal Lo the
commissioner. it had been found that the unilateral action
of the board couald be sustained only “in the face fareai
threat or obstecle to the proper operation of the school
system, oF inan emergency of equal importance.” The com-
missioner had found that the Newark board deemed it
essential o alter its method of selecting and appointing
administrative and supervisory personnel for the reason that
“the educational needs and aspirations of the school
childeen and the local community were being thwarted by
the dearth of representation by Negro staff members in the
teadership councils of the schools.” The court took judicial
notice of the racial disorders that had taken place in
Newaik in 1967 and said it was only reasonable to assume
that school authoritics were concerned with the impact
sueh disorders would have on the school children, their
parents, the community at large, and the administration of
the school system throughout the city.

The court concluded that the record before it and the
attendari public events which were judicially noted,
supported the findings of the commissioner that “the ex parte
adoption of new promotional rules by the Newark Board,
notwithstanding lack of approval by a majority of the NTA,
was ‘warranted and appropriate.” Therefore, the court af-
(irmed the determination of the state board of education
that the Newark school board acted lawfully in the particu-
lar circumstances,

Porcelli v. Titus

421 F.2d 1254

United States Court of Avpeals, Third Circuit,
September 23, 1970.

Certiorari denied, 91 S.Ct. 1612, May 3, 1971.

(See Teacher’s Day in Court: Review of 1969, p. 53; and
case immediately above.)

Under the same set of facts as set out in the case im-
mediately above, teachers appealed from the federal district
court decision dismissing their federal court complaint. In
the federal court complaint, the white teachers alleged that
the use of color in the selection of principals and vice-
principals and the device used to achieve that selection, by
a]:'{alishjng or suspending the promotional list, was a viola-

tion of their constitntional rights under the Fourteenth
Amendment,

The appellate court did not agree with this contention
and said that “state action based partly on consideration of
color, when color is not used per e, and in furtherance of a
proper governmental objective, is not necessarily a violation
of the Fourteenth Amendment. Proper integration of the
faculties is as important as proper integration of the schools
themselves.” The appellate court cited numerous cases that
placed the duty of breaking nup the historical patiern of
segregated facultics on the school hoards, and added that to
permit a great imbalance in facultics (3 Dblack  vice
principals out  of a total of 136 principals and
vice-principals) as existed when the new plan was proposed
by the Newark school board to inercase the number of
qualified black administrators, would negate the Four-
teenth Amendment. The appellate court affirmed the dis-
trict court dismissal of the teachers” complaint.

NOTE: The Supreme Court of the United States declined
to.review Lhis case.

State of New Jersey v. Besson
200 A.2d 175
Union County Court, Law Division,

New Jersey, May 27, 1970,

A high-school teacher was convicted of interfering with
school assembly and trespass on school property, both
criminal offenses. He appealed his convictions on the two
charges.

The interf-rence charge arose from conduct of the
teacher wt a high-school assembly when he rose from his
scal, announced that he was lcaving because of the school’s
failure to hang a particular mural in the school, and walked
out. Aithough the testimony was in conflict as to the
amount of disruption caused by this action and the number
of students who also walked out, it was conceded that the
program did continue. The statute under which the
teacher was prosccuted provided that any person “who by
noisy or disorderly conduct disturbs or interferes with the
quiet or good order of any place of assembly, public or
private, including schools, churches, libraries and reading
rooms, is a disorderly person.” The court found that the
conduct of the teacher at the assembly did disturb and
interfere with the quiet and good order of the assembly.
The court also found that the remarks were not
spontaneous as the teacher conteded and that the teacher
should have known that his action would disrupt the
assembly.

The court said that it was aware that teachers as well as
students retain their constitutional rights while in school
but that the teacher’s conduct in this instance could not be
upheld under the First Amendment right to frec speech.
The portion of the lower court judgment finding the teach-
er gulty of interferring with a school assembly was af-
firmed.

The second charge against the teacher involved his un-
athorized presence in the school parking lot two days after
the assembly incident. He, another teacher, and some
parents and students were conducting a quiet and orderly
“vigil of protest.” He had been advised by the principal that
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having heen suspended the day before, he was trespassing
and that the police would be called il he continued to
remain on school premises. The state contended that school
property is private in nature and that the teacher’s presence
withou't permission constituted a trespass. The teacher on
the other hand contended that the property was publict and
that as such there is no trespass when an individual is in the
exercise of his constitutional rights on the property. The
teacher also argued that even if the property were private,
his corduct was permissible,

The court held that the board of education pursuant to
clatute had title to the property in question, but that the
board did not enjoy the same dominion over the property
as a private individual would have over properly that he
owned. The ownership of the school property is in the local
hoard as trustee for the public. As such, the school board
could protect the property and the educational processes
from any disturbance or interference but its action must bhe
balanced against the right of the public to enter for lawful
reasons. 1t was the opinion of the court that “school
property is of such public character that a mere entry
thereon cannct, in and of itself, constitute a trespass.” The
court held that sinee the teacher’s actions and conduct were
confined solely to one area of the parking lot and since he
and  the 7 '
presence in the parking lot did not constitule a trespass.
The conviction on the trespass charge was reversed.

others with him were quiet and ordeily, his

New York

Teachers Association, Central High School District No. 3

v. Board of Education, Central High School

District No. 3, Nassau County

312 N.Y.5.24d 252

Supreme Court of New York, Appellate Division,

Second Department, June 27, 1970,

(See page 60. Concerned the payment of accumulated sick
leave to the estate of a deceased teacher.)

Zuckerman v, Board of Education, Central

High School District No. 3

314 N.Y.5.2d 814

Supreme Court of New York, Appcllate Division,
Third Department, October 26, 1970.

Q

RIC

Aruitoxt provided by Eic:

The board of education appealed from a decision of the
Workmen s Compensation Board which found that a teach-
er had been injured in the course of hiz employment. The
teacher had sustained a ruptured Achilles” tendon while
participating in a college scholarship benefit baskethall
game, between members of an association composed of
teachers and athletic coaches under the school board’s juris-
diction,

The Workmen's Compensation Board had found that
the activities of the game “were so interwoven with the
employment. . .as physi

ysical teachers and athletic coaches™ as
to come within the scope of the Workmen's Compensation
Law, The school district’s director of physical education
and athletics had arranged for the publicity, photographs,
and announcements during school time. The tickels were
printed in the school print shop and sold in the schools,
The game was played in a school gymuasium and a large

amount of the proceeds of the game was donaied to the
school district to provide scholarships for needy children.
Upon this record the court held that the compensation
board was justified in finding that the scope of the school
districUs interest, participation, and control was suffic
to bring the event within the course of the teacher’s em-
ployment. The decision of the board was affirmed.

Ohio

State ex rel. Sandbach v. Roudebush

256 N.E.2d 624

Court of Appeals of Ohio, Butler County,
April 7, 1969,

A teacher who was not re-employed for the 1968-69
school year sought a declaration that the decision of the
board was null and void and an order that her employment
be continued. Between the time the suit was brought and
the case was heard, the teacher found other employment as
a school teacher in Florida. Under these circumstances the
court held that the case was moot for no judgment it might
render could be carried out since the determination sovght

by the tcacher could have no practical effect upon the con-
Lroversy.
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