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FOREWORD

This monograph by William G. Buss is one of a series of state-
of-the-knowledge papers® dealing with the general topic of student
control and student rights in the public schools. The papers were
prepared through a cooperative arrangement between the ERIC
Clearinghouse on Educational Management and the National Organ-
ization on Legal Problems of Education (NOLPE). Under this ar-
rangement, the Clearinghouse provided the guidelines for the or-
ganization of the papers, commissioned the authors, and edited the
papers for content and style. NOLPE selected the topics and
authors for the papers and is publishing them as part of a mono-
graph series.

Mr. Buss surveys the methods used to investigate and prevent
crime 1n school, and examines some of the possible legal claims that
students might make in objection to those methods. In an extensive
analysis of five court cases, he gives particular attentior: to the

legal issues related to searches of student lockers by school law en-
forcement authorities.

Mr. Buss is a professor of law at the University of Towa, where
he teaches educationa! law, constitutional law, and labor law. He
received his bachelor’s degree with honors from Yale College in
1955 and his law degree with honors from Harvard Law School in

1960.

From 1964 to 1967 Mr. Buss was a lecturer on education and as-
sistant to the dean of the Graduate School of Education at Harvard
University. He has Leen at the University of Towa since 1967. His
most recent publication is an article, “Procedural Due Process for
School Discipline: Probing the Constitutional Outline,” published
in the University of Pennsylva:ia Law Review, F ebruary 1971,

PuiLie K. PieLE, Director JOHN PHILLIP LINN, Pasi-president
ERIC Clearinghouse National Organization on Legal
on Educational Management Problems of Education

*The other four papers zre: (1) Legal Aspects of Control of Student Activities by
Public School Authorities, by E. Edmund Reutter, Jr., Professor of Educatjon, Columbia
University; (2) Rights and Freedoms of Public School Students, by Dale Gaddy, Di-
rector, Microform Project, American Association of Junior Colleges, Washington, D.C.:
(3) Suspension and Expulsion of Public School Students, by Robert E. Phay, Associate
Professor of Public Law and Government, University of North Carolina; and (4) Legal
Aspects of Student Records, by Henry E. Butler, Jr., Professor of Educational Adminis-
tration, University of Arizona. :
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ERIC 2nd ERIC/CEM

The Educational Resources Information Center (ERIC) is a na-
tional information system operated by the United States fomL of
Education. ERIC serves the educational community by dissemi-
nating educational research results and other resource information
that can be used in developing more effective educational pro-
grams.

The ERIC Clearinghouse on Educational Management, one of
twenty such units in the system, was established at the Unﬁer%lty
of Oregon in 1966. The Clearinghouse and its nineteen companion
unifs process research reports and journal articles for announcen-ent
in ERIC’s index and abstract bulletins.

Research reports are announced in Research m Education (RIE),
available in many libraries and hy %11:: Crlp, on for $21 a year
from the United States Government Printing Office. Washington,
D.C. 20402. Most of the documents listed in fi’l can be purchased
through the ERIC Document Reproduction Service, operated by
Leasco Information Products, Inc.

Journal articles are announced in Current Index to Journals in
Education. CIJE is also available in many libraries and can be
ordered for $39 a vear from CCM Information Corporation, 909
Third Avenue, New York, New York 10022. Annual and semi-
annual cumulations can be ordered separately.

views, state-of-the- know]edﬁ‘e papers, and other interpretive re-
search studies on topics in its educational area.
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NOLPE

The National Qrganizatinn on Legal Problems of Education
(NOLPL) was organized in 1954 to provide an avenue for the study
of school law problems. NOLPE does not take official positions
on any policy questions, does not lobby either for or against any
position on school law questions, nor does it attempt in other ways
to influence the direction of legislative policy with respect to public
education. Rather it is a f()rum thrmlgh which individuals inter-
ested in scheol law can study the legal issues involved in the oper-
ation of schacls.

membership of NOLPE represents a wide variety of view-
points—school hoard attorneys, professors of educational admin-
istration, professors of law, state officials, local school administra-
tors, and executives anc legal counsel for a wide variety of edu-
cation-related organizations.
Other publications of NOLPE include the NOLPE SCHOOL
LAW REPORTER, NOLPE NOTES, and the NOLPE SCHOOL
LAW JOURNAL.
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LEGAL ASPECTS OF CRIME INVESTIGATIO
IN THE PUBLIC SCHOOLS

By WirLLiam Buss

I. INTRODUCTION

On the first day of school in January 1970 in the Washington,
D.C.. public schools. a fifteen- -year-old junior high school student
was shot and killed by another student.! At lcast three other inci-
dents involving guns occurred in Washington’s junior high schools
on the same c"lay_' In February 1970 the New York Times reported
oii the heroin “epidemic” in New York City’s public schools.  Ac-
cording to the new spaper report, heroin is used and pu%hed in many
junior hlgh schools and in virtually every high school in the city.
Students. former students. an(] {ruants comprise the bulk of the
pushers as well as the users.® There is no reason to assume that
these problems of drugs and violer.ce in public schools are isolated
in either time or location.* Recent studies by Dr. Stephen K. Bailey
of Syracuse University,” by Dr. Alan F. Westin of Columbia Uni-
versity,® and by the Hose Subcommittee on General Education®
indicate that disruption in high schools is widespread and often
serious. One news story reported that in the nation’s schools be-
tween 1964 and 1968 student assaults on teachers increased from

25 lo 1,801, student assaults on students from 1,601 to 4,267, and ex-
pulsions of “incorrigible” students from 4,884 to 8,190.

Washington Post, Jan. 6, 1970, at 1, col. 1.

. Id.

. N. Y. Times, Feb. 16, 1970, at 1, col. 1.

See, e.g., Cleveland Plain Dealer, Feb. 26, 1971, Feb. 27, 1971, Mar. 9, 1971, Mar. 30,
1971 (reporting on homicide committed by four students on a flfth 5tuﬂem in Cl&ve]aﬂd
public school) ; The Heroin Plague: What Can Be Done?, NEWSWEEK, July 5, 1971, at 27-32.

5. The Etudy was done by the Policy Institute of the Syracuse Umvers;ty Research Cor-
poration under Dr. Bailey’s direction and was published as DisrupTioN IN UrsAN PuBLIC
SeconDarY Scuoous, (National Association of Secondary School Principals, 1970) [herein-
after cited as the Syraguse Study].
~ 6. Dr. Westin is Director of the Center for K search and Education in American
Libﬁ:rties at Columbia University. His study was reported briefly in the Syracuse Study
at p. 7.

7. See 116 Conc. Rec. E-1178-80 (daily ed. Feb. 23, 1970). The study, conducted by
the General Education Subcommittee of the Cnmmlttee on Education and Labor of the
House of Representatives, is hereinafter cited as the House Subcommittee Study.

8. National Catholic Reporter, Jan. 28, 1970, at 1, col. 4, reporting on separate studies
conducted by Senator Thomas S. Dodd and by the United States Office of Education.
See also N. Y. Times, Feb. 9, at 1, col. 4; 94 Time, Nov, 14, 1969, at 49; 64 U. S. News
AND WorLp Rerort, May 20, 1968, at 36- 38
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These and similar reports portray a very ugly picture of Ameri-
can schools at the beginning of a new decade. The factual basis
of the reports did not, of course, suddenly emerge in 1970. The
reality they suggest and the breeding ground of that reality have
no doubt existed for some time. But public awareness of the chaos
and disorder in schools has recently become much more acute, ac-
companied by a widespread belief that the eriminal dimension of

life in public schools has never been so pervasive and that it is
growing.

At the very least, reports of crime and disruption in school elicit
a powerful emotional response. Accompanying that response is an
insistence on crime investigation and prevention in the schools.
Clearly, law enforcement in public schools is a veality in the 1970s.

Consistent with my belief of what has actually taken place, T
view the investigation and prevention of crime in public schools
cuite broadly. As T usc it here, the concept inciudes any law en-
forcement activities that center in and about the school building.
These activities may be designed to prevent the committing of crime
and delinquency? inside the school or on the school grounds, or they
may be designed more generally {o ferret out erime or to deter stu-
dents from engaging in delinquent behavior anywhere.

Despite this inclusive view of the topic, certain approaches to the
prevention of crime in school are not considered here. For example,
various aspects of public education have been criticized for contri-
buting to delinquency:'* it would be quite reasonable to treat the
problem of school-related crime by making fundamental changes in
the schools to eliminate such causes. Indeed, it is quite possible

that all other apprcaches will, in the end, amount to mere pallia-
; tives, and not very effective ones at that. Accordingly, a quite
different but equally far-reaching solution may suggest itself. TIf
¥ crime in school is seen to be a problem of truly overwhelming pro-
portions, much of the problem could be eliminated by eliminating
) school, or perhaps moderated by ending compulsory attendance.'!
9. Throughout this paper, “crime” and “delinquency” are used interchangeably,

& 10. See PRESIDENT’S COMMISSION ON LAw ENFORCEMENT AND ADMINISTRATION OF Justice,
Tue CHALLENCE oF CRIME IN A FREE SocieTy, (1967) 69-74, especially the separate report
i of the Task Force, JUVENILE DELINQUENCY AnND YoOUTH Crime,” 223, 228.58: SvRACUSE
STUDY, 26-33. See also H. JamEs, CHILDREN IN TROUBLE: A NaTioNAL Scanpar, ch. 16
b (David McKay Co., 1970) ; Moore, The Schools and the Problems of Delinquency, 7 CrRiME
: AND DELINQUENCY 201 (1961),

. 11. For the suggestion that compulsory attendance should be eliminated or substan-
tially changed, see E. Banfield, New York, Feb. 23, 1970, at 32; L. Cunningham, Hey,
Man, You Our Principal, Pu1 DELTA KaPPAN, Nov. 1969, at 123, 128; G. DennNison, THE
Lives oF CHiLoren 88 (1969); J. HoLt, THE UNDERACHIEVING ScHooL 28 (1969) ; G.
Leowarp, Epucation anp Ecstasy 102 (1968).

—9__
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Important as it may be to consider such radical solutions, they are
beyond the scope of this paper.

Tt is cssential to acknowledge at the outset that very little is
known about any of the basic ingredients: the naturc and extent
of “inschool” crime: the effect of this crime on the educational pro-
cess and on the individuals engaged in cducation: the cffective-
ness of various preventive steps: and the possibly disadvantageous
side effeets of such steps.  Of course, we now have a substantial
amount of information about delinquency. broadly speaking,!* and
a start in examining various aspects of disruption in schools."”
Nevertheless. despife a growing body of facts such as those recited
at the outset of this paper. we still know astonishingly little about
the crime and delinquency that take place within school or directly
affect members of the school community.

According to the conventional wisdom, inschool crimes are to
be expected primarily if not exclusively in large, urban school sys-
tems.* But much uncertainty lics beneath this conventional wis-
dom and the newsworthy evidence avaiiable thus far. Are crimes
of violence (mainly assault)!® characteristic of all big-city systems?
Are such crimes abscnt, practically speaking, from all other than
big-city systems? If more crimes are committed in big-city school
systems than in rural and suburban svstems (or, for that matter, if
there are substantial differences among systems of any one type).
what accounts for the difference? Ts it related to the nonschool
crime rate? Is it related to per-pupil expenditures? s it related
to the number of school-age children in the school district who at-
tend parochial or other private schools? Ts it related to socio-
economic or racial composition of the student body?'® Is it related
to the part of the country in which the school is located? Is it re-
lated to the school program, to teacher-student relations generally.
or to other student grievances?'” Finally, is it related to anything
Y] SEiérTASI{ ForcE report, note 10 supra.

13. See studies cited in notes 5-7 supra. )

14. According to the Syracuse Study, disruption correlates more highly with large
student bodies than with large school systems. See id. at 10, 59 Table 11. See also note
18 infra.

“15. In addition, substantial numbers of other major felonies have been reported—homi-
cide, forcible rape, robbery, burglary, and larceny. See National Catholic Reporter, note 8
supra. ) ) o o . i i -
~ 16. Both the Syracuse Study (at 12, 56-59 Tables 8-10, 60 Table 12) and the House
Subcommittee Study (at E-1178-80) related disruption to ethnic factors.

17. See Goldman, 4 Socio-Psychological Study of School Vandalism, 1 Crime Axp De-
LINQUENCY 221 (1961), for a study of the relationship in a single school system between
damage to school property and various school, teacher, and student factors. The figures
collected by the House Education Subcommittee related disruptions to seven named issues
of which disciplinary rules and dress codes were the most frequently named. See House
Subcommittee Study, 116 Conc. Rec. E-1178 (daily ed. Feb. 23, 1970).

. S
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being done to prevent crime cither within or outside the schools?
These same questions can also be asked about apparenily signifi-
cant differences in the amount of crime among various schools in
the same school system. Tncidentally, how big is “big” anyhow?
Or how urban is “urban”?18

Although it is widely accepted that violations of eriminal laws
regulating the possession and disposition of drugs are not confined
to large cities or big urban school svstems,' questions comparable
to those above can be asked about differences in the extent of the

violations (or the drugs involved) and the reasons for such differ-
ences.

When attention is shifted from descriptive facts about school-re-
lated crime to the actual effect of crime on the educational process
and. bevond that. to the cffect of various preventive efforts. un-
certainty increases even more. The philosopher’s touchstone is not
needed to appreciate what it feels like to be hit on the head or
spied upon by a fellow student. But the indirect effects of such
incidents are much more unfathomable. To what extent do they
threaten or affect the behavior of other students? Do they make
learning more difficult or cven impossible for some students? Do
they create an aura of fear or anxiety that brings the educational
process to a stop or seriously undermines it? If so, ai what level of
crime or crime prevention does such an educational breakdown oc-
cur?

The difficulty in answering questions such as these and, in many
instances, the total absence of information for answering them
merely point up the obvious gap between recognizing that a school-
crime problem exists and developing an intelligent crime-preven-
tion program. Any reasonable response to the problem of crime in
school should be carefully tailored to the particular circumstances
at each school. A certain level of knowledge is indispensable to
make anything approaching a reasonable assessment of the costs
and benefits of alternative courses of action. Meanwhile, it is clear
that action has been and will be taken on the basis of whatever

18. To concentrate only on “urban” schools, the Syracuse Study chose all public schools
with a post-office address (according to the mailing list of the National Association of
Secondary School Principals) in a city having a population of 50,000 or more. Table 11
related disruption to student bodies of three different sizes, less than 1,000, 1,000 to 1,999,
2,000 or more. Syracuse Study at 59. )

19. See Rotenberz & Sawyer, Marijuana in the Houston High Schools—A First Report, 6
Houston L. Rev. 759, 777 (1969) [hereinafter cited as Rotenberg & Sayer); “First Tues-
day” N.B.C. Television (drugs in Omaha, Nebraska), (1970) ; The Heroin Plague: What
Can Be Done? NewsweEk, July 5, 1971, at 27-32. The Rotenberg & Sayer article is by far
the best I have found on the details of a crime-prevention program, in this case limited to
marijuana violations. '

Eegi e
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ccording to the emotions that

facts are known or assumed, and ac
those facts arouse.

Tnevitably, any action taken to prevent erime in school will have
consequences. A 'ndent or teacher or other me ‘mber of the school
community may oc¢ touched by such action in numerous waysa
phy&.l(‘dllvg payclmlnulca]]v economically, educa
various effects may sometimes find expression in ]E“dl clauns as-
serted by an affected individual.

In this paper T will' examine some of the possible legal implica-
tions that certain inschool approaches to investigation dI]IT] preven-
tion of crime have for students. Concentration on student interests
does not mean that ieachers and nﬂu:rﬂ; are unaffected by attempts
10 deal with school-related crime. It does suggest that the student’s
interests are the main concern of pub]lc education and gl many
of the critical considerations of crime prevention in school can best
be drawn out by examining the problem from the point of view of
the student who may feel sufficiently aggravated to seck legal re-

lief.

Although my inquiry stresses the student’s potential clash with
crime-prevention methods, T do not wish to suggest that all such
methods are wrong or unlawful or that the legal interests asserted
by the student will be upheld by the courts, T assume that the
various approaches to law enforcement in the public schools will
often be popular and will tend to please more students—and espe-
Llally their parents and the community at large—than they anta-
gonize.2” Tt would, of course, be unfortunate if a mood of hvsteria.
for or against crime prevention, is permitted to dictate choices of
action, At the present time, I see no reason to be unduly concerned
that those student interests in conflict with crime-prevention
methods will be overemphasized.

In the next section T will summarize some of the methods that
have been used to investigate and prevent crime in school. T will
then sketch out in a very broad, suggestive, and tentative fashion
some of the possible legal claims that might result from these ap-
proaches to inschool crime prevention. In a final section T will
deal more exhaustively with the legal problems related to searches
of student lockers by school and ]aw enforcement authorities—one
crime-prevention method that has been sufficiently developed in

20. For example, the Tucson, Arizona, pghfe in-schools program, despite much pointed
criticism, has had the necessary support to continue, See note 21 infra.

125-
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litigation to lend itself to more thorough exploration of the stu-
dent’s legal position.

II. SAMPLER OF CRIME-PREVENTION METHODS

The general kinds of crime-prevention methods and their varia-
tions described here are derived from methods reported to have
been actually used in the schools. T make no representation that
the list is exhaustive.

Presence of Law Enforcement Officers

Since much of the current polarization in society has occurred
around the police, comparably strong and antagonistic positions
are likely to accompany any use of law enforcement fficers in
school for crime prevention.?! Nevertheless, it seems usciul to dis-
tinguish the uses and abuses that may or may not exist in particular
circumstances. The policeman may appear in school in uniform
or in plain clothes.?> He may carry a gun or other weapons, or he
may not.* He may be at the school constantly, intermittently, or
only occasionally.>* He may come inside the building or merely
stay nearby.** He may appear alone or with other officers.2¢ Of
course, he may be “good” or “bad” as a man or at his job.2" He may
or may not be discreet and sensitive to the school situation. His
purpose in being at the school may be to maintain order after

violence has arisen,?s to deter threatened violence, to investigate a

21. Tucson, Arizona, perhaps furnishes the most notable example to date. Begun in

1963, the program has been under attack from the Southern Chapter of the Arizona Civil
Liberties Union and others since the beginning, but it has thus far endured. See Shepard
& James, AmericAN Epucation (Sept, 1967) at 2-4: The Christian Century, July 13, 1966
at 879 (editorial) ; Robinson, Pu1 Derta Kappan (Feb. 1967) at 278-80; Stocker, ScHooL
MANAGEMENT (May 1968) at 46-50.
_ 22. See Stocker, ScHooL MANAGEMENT (May 1968) at 46-50 (Tucson: mo uniform) ;
Robinson, Pur DeLta Kappan (Feb. 1967) at 278-80 (Flint, Mich.: uniform). The police-
man may also appear in disguise. Cf. Big Man on Campus: Police Undercover Agent,
New York Times, (Mar. 29, 1971) at 1, col. 5.

23. Stocker, supra note 22 (Tucson: carries gun) ; Robinson, supra note 22 (Flint: car-
ries gun and hand cuff) ; The Denver Post, Jan. 14, 1970 at 10 (Baltimore: carrics black.
jack but not gun) (Detroit: “security people” unarmed),

24, The Christian Century, Jul. 13, 1966, (Tucson: regular office) ; Robinson, supra
note 22 (Flint: once a week).

25. The Denver Post, supra note 23 (Chicago: many outside, a few inside).

20. I have found ne examples of stationing more than one policeman in a school except
for temporary emergencies. 7

27. Virtually every program proclaims the quality of the men selected. See, e.g., Pitchess,
CTA J., Jan. 1969, at 30 (Los Angeles). It does not seem a wise tactic for the opponents
of this method to challenge such assertions. 7

28. According to the House Subcommittee Study, the police were called as a result of
protests in 24 percent of the cases reported. See House Subcommittee Study, at E-1178.
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particular crime,?” or {o detect and head off incipient delinquency.?

Finally, the law enforcement officer at school may be a I‘cn‘ular
policeman, a civilian specially hired for the inschool assignment, o
even a teacher or other school employce specially assigned to thc:
policing function.?!

Surveillance and Informing

As used here surveillance and informing refers to any of a wide
variety of intelligence systems used in school to learn about crime
and those actually or potentially believed to be involved in it.*?
Such intelligence operations might include observing, listening, col-
lecting. anﬂ possibly (11%%61111natm“’ information. The method can
also include direct interrogation.® Thesc functions might be car-
ried out by the police, by the SChD()] authorities, by both together,
or by someone hired for this specific purpose. Even students have
been engaged to spy and inform on their fellow students.’® In
other cases the police might gather information from various school
records made available to them by school authorities.? The police

29 .SEE cases discussed infra, in notes 85-236.

30. Together with the closely related purpose of establishing a favorable police image,
the early detection of delinquency seems to Le the most common purpose. See, eg.
NaTion’s ScHooLs (April 1968), at 58-59 (Edina, Minnesota).

31. See Malvesta & Ronayne, Topay's Epvcation (Dec. 1967), at 71 (Quincy, Mass.:
police work as teacher aides) ; Pettihone, OH1o Scnoors (May 1966), at 12-16 (Columbus,
Ohio: teachers serve as juvenile court probation officers) ; The Denver Post, Jan. 14, 1970,
at 10 (Philadelphia: usarmed “non- teachmg assistants” patrol corridors). Of course,
teachers and school administrators sometimes perform police functions without being
specially designated. See text at notes 149-151.

32. Any use of police in schools for early detection of crime necessarily involves some
form of surveillance and informing. See note 30 supra. cf. the use of an alarm system to
prevent vandalism. Tobay’s EpucatioN (Dee. 1968), at 28.

33. One of the more serious chdrgss against the Tuc:sgm program concerned the open-
ended freedom of the police officers in school to question children at will, without notice
to or presence of parent, teacher, or any adult. Eventually, this freedﬂrn was somewhat
restricted and the presence of an adult at questioning required, See The Christian Century,
July 13, 1966, at 879; Stocker, Scnioor ManNacEMenNT (May 1968), at 46-50. See also
Rotenberg & Sayer, 783 (confessions sought by school administrators). See discussion of
the Gault decision in text at notes 49-51. 7

34. See Rotenberg & Sayer, at 765-66, 778-80. See also Moore v. The Student Affairs
Committee of Troy State Univ., 284 F. ‘;upp. 725 (M.D. Ala. 1968) (two students were
present with ccllege dean and police officers in planning dormitory search for msruusna)
In re Donaldson, 269 Cal., App. 2d 509, 75 Cal. Eptr 220 (1969) (student informed prin-
cipal of drug violations and purchaséd “speed” from another studen: at principal’s di-
rectmn) In re G., 11 Cal. App. 3d 1193. 90 Cal. Rptr. 361 (1970) (dean informed by

E]assmate who had seen student defendant take pill and appear intoxicated); People
v. Stewart, 63 Misc. 2d 601, 313 N.Y.5.2d 253 (1970) (dean told that student defemiant
had ¢ stuff on him” by * studént informer™).

35. See Letter of Nov. 4, 1969, on file with author, from Southern Chapter of Arizona
Civil Liberties Union to Police Chief pointing out that school rule permitted sharing con-
fidential records. See generally Ware, Law oF Guibance ANp CounseLiNe (The W. H.
Anderson Co. 1964) 78-82; RusseLL SacE FounpATION, GUIDELINES FOR THE COLLECTION,
MAINTENANCE AND DISSEMINATION of Puri. Recorps (197()) NationAL EpucaTion As-
50CIATION SpECIAL Task Force, Prorosep CobE oF STUDENT Rmms AND RESPONSIBILITIES

6-12 (1970). !
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might also'obtain information by talking to teachers, counselors, or
other professional education personnel.* The information collected
might have been obtained initially from the student by the school
guidance counselor or psychologist, or by the law enforcement offi-
cer himself acting in the dual capacity of counselor and police-
man.*”  The information collected could be narrowly limited to
evidence about a particular crime; it could concern poltential crimi-
nal activity in general; or it could extend broadly to every facet of
the student’s private life.3#

Education and Propaganda

Under education and propaganda 1 include any method of erime
prevention designed to make students favorably disposed to law,
order, and the police.? At its most innocuous level, this method
might involve simply a police officer coming to school for a lecture
or a short movie depicting the police officer as a friend. At the
other extreme, police and school authorities might use propaganda
as a kind of psychological substitute for drugs*® to induce a state
of manageable docility in the students. In between, education and
propaganda can include such methods as formal meetings at which
crime and delinquency problems are discussed: formal counseling
and advising of students by policemen, teachers, or professional
counselors; informal discussions in and around school by police of-
ficers or cducators; and ihe mere presence of a policeman selected
and trained to make a favorable impression.

Use of Weapons

Weapons may be used in the school to prevent crime in at least
two ways.**  First, they may be actually used—clubs swung, guns

o

shot, tear gas discharged—to stop a crime or attempted crime in
progress or to apprehend a person discovered committing a crime.

36. See Rotenberg & Sayer, 782.

37. The Tucson program is claimed to involve both police-counselor cooperation and
police acting as counselors, See The Christian Century Jul. 13, 1966, at 879; Robinson,
PHI DELTA Kappan, (Feb. 1967), at 278.80.

38. See The Christian Century, Jul. 13, 1966, at 879.

39. A central purpose of many of the programs involving police in schools is to present
the officer as a friend, “big brother,” and the like. Rationales for these programs are
frequently expressed in such terms as shaping the lives of students, forming favorable
attitudes, teaching respect for authority, and changing the image of a cop. See Pitchess,
TopaY’s EpucaTion, (Feb. 1969), at 81-82; Pitchess, CTA J., (Jan, 1969), at 30; NATION’S
St’:lﬁiijc’ﬂ;.sj (April 1968), at 60-61; Malvesta & Ronayne, TopaY’s EpucATion (Dec. 1967),
at 71, ‘

40. Compare DISCIPLINARY PRINCIPLES AND BEHAVIOR CHANGING Drues, INEQUALITY IN
wpucATioN, No. 8, pp. 2.10 (Harvard Center for Law and Education).

_ 41. See generally The Denver Post, J n. 14, 1970, at 10; National Catholic Reporter,
Supra note 8,
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Second, weapons may have a deterrent effect. The mere fact of
their known presence may deter a person from committing a crime.
Weapons may be used or possessed by regular or special police of-
ficers, or by teachers. school administrators, or other persons en-
gaged by a school system to function primarily in an educational
capacity. In some cases, tecachers or other professional educators
evidently have been motivated to carry guns or other weapons for
self-protection.? The presence of these weapons, if known, would
possibly also have a deterrent effect and presumably a deterrent
purpose as well.

Searches

Any student or other person suspected of possessing a dangerous
weapon or evidence of a crime may be searched. Similarly, the stu-
dent’s locker, desk, or other space assigned to him may be searched.
In either instance, the search may be conducted with or without a
warrant and on the basis of various kinds und degrees of prior evi-
dence leading the searcher to focus suspicion on the student. Again,
the search might be made by regular or special policemen or by
educational employees. The legal aspects of searches are con-
sidered more thoroughly in Chapter 3.

Discipline

School discipline might be regarded as a crime-prevention method
in two ways. First, discipline might be considered to have a deter-
rent value both in the general sense of incuicating the values and
practices of orderliness and peacefulness and in the particular sense
of keeping children in line, with hall passes and the like, so there
is no opportunity for criminal behavior. Second, disciplinary sanc-
tions are sometimes used to punish students when they get into
trouble with the law, even though they are not convicted.*® The
most obvious example is suspension or expulsion of the student to
remove him entirely from the school.**

Although the line between discipline and law enforcement is
blurred, I believe the two can be delineated at least for convenience

42. See Id.

43. See Rotenberg & Sayer, at 770 (Discipline of student based on charge or arrest.
rather than conviction). ]

44. See Abbott, Due Process and Secondary School Dismissals, 20 Case-W. Res. L. Rev.
378 (1969) ; Buss, Procedural Due Process for School Discipline: Probing the Constitu-
tional Outline, 119 U, Pa. L. Rev. 545 (1971); Van Alstyne, Procedural Due Process and
State University Students, 10 U.C.L.A. L. Rev. 368 (1963) ; Wright, The Constitution on
the Campus, 22 Vano. L. Rev. 1027 (1969) ; Developments—Academic Freedom, 81 Harv.
L. Rev. 1045 (1968); Note, 72 YALE L. J. 1362 (1963). See generally Van Alstyne, A
Suggested Seminar in Student Rights, 21 J. LecaL Ep., (1969), at 547, 551-55, for a collec-
tion of relevant authorities. '
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of discussion, and I do not intend to deal with discipline as such in
this paper.

I1I. SKETCH PAD ON POSSIBLE LEGAL CLAIMS

Although any of the various crime-prevention ricthods outlined
in the previous scction may operate beneficially or at least harm-
lessly, each of them is also capable of abuse. Therefore, it is pos-
sible that a student might be injured—or believe he is injured—by
the operation of any of them. There is very little settled law to
provide guidance for the student who feels he i. being harmed.
Nevertheless, certain legal claims might be made under state and
federal law.

State Claims

Most state constitutions have provisions protecting fundamental
rights such as expression, association. and equality under law. The
considerations involved in making a claim under such state consti-
tutional provisions are substantially similar to those involved under
the parallel provisions of the United States Censtitution as outlined
in the following section. In theory at least, the state claim would
be potentially stronger because of the absence of any need to tailor
the student’s interest to a federal system. According to this view, a
state court might recognize a novel right a»> applicable io a single
state whereas a federal court might be hesitant to adopt the same
legal principle for the entire country. On the other hand, it is
arguable that the federal courts have more experience in applying
constitutional law, are more sensitive to rapidly developing con-
cepts governing civil liberties, and therefore would be more recep-
tive to a student’s claim that his individual rights have been in-

vaded.

general and specific provisions in the state’s education laws. For
example, every state assigns responsibility for public education to
some state or local agency. If police are placed in the school not at
the initiative of the responsible educational agency, or are per-
mitted to operate within school without guidance {rom that agency,
a suit might be brought to compel the agency to carry out its re-
sponsibility or even to remove the members of that agency for their
failure to do so0.*® As a narrow illustration, the use of police offi-

45. See 7L7. PeTERSON, R. RossmiLLer & M. Vorz, THE Law anp PusLic ScHooL OPERA-
tioN § 9.13 (Harper & Row 1968).
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cers in a counseling capacity (or permitting them to perform coun-
seling-like functions) might be challenged as a violation of the
state’s certification requirements for school counselors.

Other state claims might be based on common-law principles
such as false imprisonment?® (for an arrest of a student improperly
made or for too severc curtailment of a student’s movements by
surveillance) or trespass*® (for police invasion of a student’s pro-
perty interest in a locker or desk or automobile).®

Federal Claims

Under the United States Constitution a student might allege that
crime-prevention methods used in public schools adversely affect
his inferest as a citizen or as a student. The starting point for ana-
lyzing a student’s citizen claim is provided by the Supreme Court’s
decision in In re Gault.** Tn that case the Court rejected the state’s
argument that the child was entitled to custody rather than liberty,
and held that a juvenile delinquency proceeding must provide cer-
tain specified constitutional protections. Under certain circum-
stances, some of the procedural safeguards required by Gault would
apply directly to crime prevention in the schools. For example, it
would seem reasonably clear that a child taken into custody in
school would be entitled to the right to counsel, the right to remain
silent, and the right to be advised of each of these rights.®® These
rights would clearly come into effect at the time a student was for-
mally arrested in school by a police officer. But because a student
is compelled by law to attend school and is under considerable
physical restraint in school, it would seem that custody-related
rights should come into operation as soon as a stadent is made the
focus of investigation by the police or any school official,* con-
cerning any criminal violation.

Apart from the specific rights that would apply to the student as
a result of the Gault case, Gaulf stands for the fundamental pro-
position that children are not disqualified froi2 enjoying constitu-
tional protections because they are children. In Tinker v. Des

46. See 1 F. Harper & F. James, Torts 224-31 (Little, Brown, and Co. 1956) ; W. Pros-
sER, Torts 54-61 (3d ed. West 1964).
754;3! See 1 HarPER & JAMES, supra note 46, at 94, 104, 136-42; PROSSER, supra note 46, at

48. Of course, such common-law actions must contend with the defense of immunity
afforded public officers engaged in the performance of their duty. See 2 HARPER & JAMES,
supra note 46, at 1632-46; PROSSER, supra note 46, at 1013-19. '

49. 387 U.S. 1 (1967). '

50. Id. at 34-57. :

'51. But see People v. Stewart, 63 Misc. 2d 601, 603, 313 N.Y.S. 2d 253, 256 (Crim. Ct.
1970) (dictum).
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Moines Independent School District’® the Supreme Court also
clearly established the related proposition that a child does not lose
constitutional protection when he enters school. ' iding uncon-
stitutional a school regulation that prohibited studc.ts from wear-
ing black armbands, the Court said that students do not “shed their
constitutional rights to freedom of speech or expression at the
schoolhouse gate.”™ 1 assume that other basic constitutional rights
make their way through the schoolhouse gate, though concededly

all are subject to appropriate limitations growing out of the condi-
tions of school. Drawing on these two Supreme Court decisions
and on many recent cases™ that have applied and extended their
supporting princip.es, a student mayv claim that his rights as a citi-

zen to freedom of speech, freedom of association, and privacy are

Besides these citizen claims, the student may assert his constitu-
tional right as a student to an equal share of the education offered
bv the state. At least since Brown v. Board of Educalion,” equal
euacational opportunity has hovered near the point of recognition
as a preferced constitutional intcrest.”® In any event, there is little
doubt that the equal protection clause of the Fourteenth Amend-
ment limits the state’s allocation of educational benefits and that a
child’s strong interest in obtaining educational opportunity in equal
measure with other students will be sympathetically viewed by the
courts. '

I will discuss each type of claim in the sections following.

Citizen Claims—Privacy, Expression, Association

‘The ingredients of what I have labeled a citizen action are an
identification of the interest claimed to be affected (privacy, ex-

52. 393 U.S. 503 (1969) ; see Note, 83 Harv. L. Rev. 60, 154 (1969).

53. Id. ot 506. ,

54, See, e.g., Scoville v. Bd. of Educ., 425 F.2d 10, (7th Cir. 1970) ; Brooks v. Auburn,
296 F. Supp. 188 (M.D. Ala. 1969) ; Soglin v. Kauffman, 205 F. Supp. 978 (W.D. Wisec.
1968) ; Dixon v. Alabama State Bd. of Educ., 294 F.2d 150 (5th Cir.), cert denied, 368
U.S. 930 (1961). The Dixon case, antedating both Gault and Tinker, is the landmark case
for student rights. See generally Buss, Procedural Due Process for School Discipline:
Probing the Constitutional Outline, 119 U. Pa. L. Rev. 545, 55259 (1971). 7

55. 347 U.S. 483 (1954).

56. See Cohen, Defining Racial Equality in Education, 16 U.C.L.A, L. REv. 255 (1969) :
Coons, Clune & Sugarman, Educational Opportunity: A Workable Constitutional Test for
State Financial Structures, 57 Cavuir. L. Rev. 305 (1969) ; Fiss, Racial Imbalance in the
Public Schools: The Constitutional (loncepts, 78 Harv. L. Rev. 564 (1965) ; Horowitz,
Unseparate But Unequal—The Emerging Fourteenth Amendment Issue in Public School
Education, 13 U.CL.A. L. Rev. 1147 (1966) ; Developments—Equal Protection, 82 HARv.
L. Rev. 1065, 1129 (1969). See also OrFrice oF Epucation, U.S, Derr. oF HeALTH, Epu-
cATION & WELFARE, EQuaL Epucationar Opportunity (OE-38001, 1966); Special Issue,
Equal Educational Opportunity, 38 Harv. EbucATIONAL REv. 3-175 (Winter 1968).
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pressicn, or association), an infringement of that interest, and the

absence of a sufficient justification for that infringement. In sim-
ple ()utlme the student might argue as follows: (1) School attend-
ance under compulsion of law is a serious restriction of liberty, en-
compassing both a general limitation on the freedom of movement
and choice that he (or his parents) would otherwise have and con-
comitant specific limitations on his privacy, freedom of expres-
sion, and freedom of association. (2) Conceding at least for argu-
ment’s sake that these restrictions are justified by the state’s interest
in having educated citizens,”” the state may not increase these re-
strictions except as reasonably necessary in carrying out the edu-
cational mission. (3) The particular method of crime prevention
that has been introduced into the school (for e*{amp]e, the station-
ing of uniformed policemen in the building) is not reasonably neces-
sary. The defendant (probably the local board of education) might
resist this line of argument at any of the three points outlined
though it seems to me that only the third step in the argument is
df:batdble 52 The board of education is likely to say that the method
attacked is in fact reasonably necessary. Thus, the issue would be

joined.

The outcome would hinge on the facts shown and the inferences
drawn concerning the justification for using the particular crime-
prevention method and its effect on the particular interest asserted.
These determinations will, in turn, depend heavily on the court’s
attitude toward the educational agency’s discretionary power. Gen-
erally, courts are extremely reluclant to second-guess educational
decisions. But a judicial inclination to defer to an educational judg-
ment may be somewhat offset by the nature of the student’s claim.
If the student is asserting interests that the court recognizes as pro-
tected by the First Amendment, the court will not permit infringe-
ment of those interests in the absence of a compelling state inter-
est.’? Ordinarily, this would lead the court to examine not only

57. See State v. Hoyt, 84 N.H. 38, 146 A. 170 (1929); Stephens v. Bongart, 15 N.J.
Misc. 80, 189 A. 131 (1937); Commonwealth v. Bey, 166 Pa. Super. 136, 70 A.2d 693
(1950) ; 'A. STEINHILBER, STATE LAwW ON COMPULSORY ATTENDANCE (1966),

58. Under the gennd step, there is room to argue for some verbal formula other than
“reasonably necessary.” The main alternatives would probably be something like “rea-
sonably believed that the particular method was necessary” or “believed in gfmd fazth” that
it was necessary. Although these different modes of expression do matter, the main point
is that inschool programs must be justified by their educational intent or effect. That
seems to me beyond challenge, however difficult it may be to spell out and apply the

standards for making the connection.
59. See, e.g., Shelton v. Tucker, 364 U.S. 479 (1960). Although the right of privacy

is presumably not a First Amendment right, it would probably nevertheless receive the
protection afforded by a more rigorous standard of review. See Griswold v. Connecticut,



the state’s general intercst (crime prevention) but also the interest
of the state in achieving the general goal by the particular means
chosen (as in the above example, stationing police in schools
equipped and instructed to function in a specified way). The test
invites the court 1o look for other means {o achieve the same ends
with less injury to the First Amendment intercsts.

Some specific illustrations should help to clarify this general ap-
proach. Suppose a student claims that a system of surveillance
and informing interferes with his right of privacy. Everywhere he
goes in school, the student argues, he is in danger of being watched
or overheard.  School is a public place, he admits. but it need not
be and should not be so public that there is no corner of repose, no
assurance of confidential conversation.  An important part of
school takes place outside the classroom,* and that part is cffec-
tively destroyed by the existence of an intelligence system that may
utilize students or teachers as well as policemen. The student’s suc-
cess in arguing his case would depend primarily on his ability to
show actuai facts in support of his allegations. He would have to
be able to demonstrate. for example, the actual involvement of fel-
low students, the recording of information, the number of “spies”
employed, and the volume of data obtained. Although the consti-
tutional right of privacy has thus far received only scanty applica-
tion by the courts,® there is no reason to ¢oubt its existence or to
question the possibility of its application to a case such as this. The
student would base his claim to privacy not only on his “right to
be let alone,”®* but on his interests in having relationships with his
fellow students that require a certain kind and quantity of privacy
to flourish.®® Furthermore, the educational goals of the school are
significantly built on these personal relationships.®* Therefore, in-

381 U.5. 479, 497 (1965) (Goldberg, J., concurring): Richards v. Thurston, 424 F.2d
1281, 1285-86 (1st Cir, 1970) ; Breen v, Kahl, 419 F.2d 1034, 1036 (7th Cir. 1969) : Sims
v. Colfax Community School Dist., 307 F. Supp. 485, 488 (S.D. Iowa 1970).

60. See Tinker v. Des Moines Independent ‘Community School Dist., 393 U.S. 503, 512
(1969) ; Brown v. Bd. of Educ., 347 U.S. 483, 494 (1954) ; Hobson v. Ilansen, 269 F,
Supp. 401, 504 (D.D.C. 1967).

(igé.s)See Stanley v. Georgia, 394 U.S. 557 (1969) ; Griswold v. Connecticut, 381 U.S. 479

62. Olmstead v. United States, 277 U.S, 438, 478 (1928) (Brandeis, J., dissenting).

63. Sce Fried, Privacy, 77 YaLE L.J. 475, 477, 485, 490 (1968). '

64. The invasion of privacy would seem to he especially aggravated if information is
obtained from the school counselor or from counseling records, Although the testimonial
privilege is not generally extended to counselors and psychologists, the need for the
privilege plainly exists and student communications made pursuant to counseling are
ordinarily assumed to be confidential by the student as well as the counselor. See generally
8 Wicmore, EvibEncE 2285 (McNaughton ed, 1961) ; Fisher, The Psychotherapeutic Pro-
fessions and the i.aw of Privileged Communications, 10 WAYNE L. REv. 609 (1964) ; Note,
56 Iowa L. REev,, Issue No. 5 (June 1971) ; authorities cited note 35 supra. Where the
school policeman doubles as counselor (see note 37 supra), the danger of abuse seems
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vasion of the student’s privacy through a sysiem of surveillance

and informing undermines the educational process at the same time
1
that it frusirates the student’s interest in developing relationships

with his fellow students.

The student might also claim that the system of surveillance and
informing lI]fIlIl“L‘% on his freedoms of speech and association. Ac-
cording to this argument, the nmmpresent eves and ears of infor-
mers, l\n(mn and unl\nm\n have a “chilling effect” on his freedom
to say what he wants and to associate with whom he pleases. Using
an argument essentially like this, the plaintiffs in Anderson v.
Sill«bs askcc] for a (]ec]amtm\ judgment and an injunction against
a statewide police intelligence system aimed at potential trouble-
makers. This relief was "‘rdnted by the lower court but was sub-
sequently reversed on appcal In the opinion favorable to plain-
tiffs, the court relied mainly on the overbreadth of the scheme and
the availability of less drastic alternatives to achieve the purpose
of preventing violence. In reversing this decision, the New Jersey
Supréme Court emphasized that none of the plamhff% had alleged
injury to themselves and that it was inappropriate to decide thc
case on a motion for summary judgment on the basis of the ab-
stract record pres;nied Tn dui‘tum the court was p()l tcﬂ]y un-

StllL the theory Uf the pldmnfi 5 case was n()t rgpudlated \Vhat is
remarkable is not the reversal (even by a unanimous New Jersey
Supreme Court), but that even one judge would have recognized
the plaintiffs’ claim in the highly abstract form that was offered.

The public school student would seem to have a stronger case
than the Anderson plaintiffs. Because his captivity in school makes
him an easier target of surveillance, his fear of saying the wrong
thing to {'ie wrong person is like 1 to be more complete than it
would be if the police had a wider area to cover. The power of the

police (or educators performing com parab]e functions) to exploit
the compulsory education system b’y’ recruiting fellow students as
informers make*; the chilling effect ‘itl“ deepm 8¢ Of course, as the

very great. See generally Umted S[ates v. White, 401 U.S. 745, (1971) United States v.
Hoffa, 385 U.S. 293 (1966) ; Massiah v. United States, 377 US 201 (1954) Lierig, The
Student in Court in STUDENT PROTEST AND THE LAW (Ins[ltu[e of Continuing Legal Educa-
tion 1969).

65. 56 N. J. 210, 265 A.2d 678 (1970), reversing 106 N. J. Supp. 545, 256 A.2d 293
(Chancery 1969), 83 Harv. L. Rev. 935 (1970).

66. A comment on the lower court’s opinjon in the Anderson case suggested that the
chilling effect of a system of police surveillance has four components: (1) the knowledge
of the system’s existence by those subjected to it, (2) the nature of the informatien
gathered, (3) the method of gathering the information, (4) the probable future use of
the information zathered. 83 Harv. L. REv., supra note 65, at 938, The greatest possible

—15—

22



ultimate fate of the Anderson case makes clear, much will depend
on the extent to which the complaining studert can make out a con-
crete case of injury to himself.

It is often difficult to distinguish between association and speech
interests since they tend to be affected—‘“chilled”—by the same

forces. Sometimes, however, a particular surveillance system may
tend to affect one or the other element more directly. For C\amp]e
if the information collected especially concerns organizations to
which a student belongs and the other students with whom he
spends his time, the chilling effect on the student’s freedom of as-

sociation would be particularly marked.

Similar claims based on the student’s interest in privacy. s ,peech
or association could also be addressed to other methods of crime
prevention, such as the presence of police or the use of weapons.
The chilling effect of these methods on speech and association 1s
less obvious, however, and would probably be more difficult to
prove. With respect to the presence of policemen at the school, it
might be argued either that policemen undoubtedly engage in sur-
veillance, however informal or discreet, or that the mere presence
of police officers is inhibiting.%” Of course, if policemen are regu-
larly present it is clear that an “association” not ordinarily related
to school is forced on the student and that the student experiences
a reduction of privacy.

It would be more difficult for a student to argue that interference
with his First Amendment rights results from the presence of a
danger@us weapon at sr-hoo] The student wou]d have tﬁ c]aim ﬂw
he were t{) make chsfavored assoclatmnal choices or to d‘{pl‘e%ﬁ hlm-
self in a disfavored fashion. Such claims seem farfetched if one
perceives the threat as direct and overt. But the implicit threat is
likely to operate subtly and indirectly. Use of dangerous weapons
(and, indeed, employment of most law enforcement techniques) is
highly discretionary. The essence of the student’s claim is that, in
the borderline areas where discretion is critical,®® students with ac-

suppression of free expression would result if the students knew of the surveillance; if
the information extended broadly to various aspects of what the students said in and out
of class; if the information was gathered secretly by unknown teachers, students, crossing
guards, and counselors; and if the information was divulged to employers, DHEgEE friends,
parents, police, and ﬂther government officials.

67. Cf. Bee See Books, Inc. v. Leary, 291 F. Supp. 622 (5.D.N.Y. 1968) (constant police
surveillance of book store enjoined on First Amendment grounds). See generally Note, 60
Yaie L.J. 1091 (1951). )

68. See, e.g., Feld, Police Violence and Protest, 55 Minn. L. Rev, 731, 735 (1971).
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ceptable opinions and associations will get the benefit of the doubt
and those with unpnpular views and friends will not. Furthermore,
if the weapon involved is only capable of causing minor harm or
pdm the implicit threat may be credible evca in a fairly dircet
sense. After all, the prlice night stick is not that different from the
more cnnventlonal school paddle or ratian, and there is a good deal
of recent history strongly %uggestmg that the police will use clubs
(and even guns) on young people and may do so more readily if the
young people represent antagonistic political positions.

Use of certain kinds of education and prnpaganda might also be
challenged by the student as an invasion of privacy. Although he
may concede that it is appropriate to teach about the police or
about crime, he might argue that the school cannot simply turn
over what is taught in this area to law enforcement agencies and
must take some responsiblity for providing a reasonable balance
of information. Still more persistently, he might argue that the
school and police authorities have no right to attempt to manipulate
his attitude about law enforcement or crime. The quintessence of
privacy is the interior regions of the mind: “Our whole constitu-
tional heritage rebels at the thought of giving government the
power to control men’s minds.”® The difficulty in such a case
would lie in satlfsfactorll‘y dlstmﬂuwhmg legitimate “education”
from forbidden “propaganda” and proving that the latter is being
used in the school. But the Supreme Court has indicated that teach-
ing about religion can be separated from rellglou% ceremony oOr in-
doctrination,”® a distinction not clearly different in kind or quan-
tity from the education-propaganda distinction. Moreover, diffi-
cult as the attempt may be, the difficulty is factual and does not
impeach the theory under which a student mlght attempt to prove
that the use of mind-controllin~ propaganda is employed by the
school and impairs his constitutional right of privacy.

The defense to the claimed invasion of privacy, e’{pre'%sion, or as-
sociation interests suggested in these several illustrations is likely to
try to depreciate the effect of the crime-prevention method on
these interests and to emphasize the need, in the judgment of the
authorities, to use the challenged method to prevent crime. Whether
the need is convincingly shown will depend on the nature and ex-
tent of crime that is proved and the rationale for using a particular
preventive method rather than others. Empirical data reflecting

69. Stanley v. Georgia, 394 U.S. 557, 565 (1969).

70. See School Dist, of Abington Tuwnshlp v. Schempp, 374 1.5 203, 224 (1963);
374 U.S. at 300-01 (Brennan, J., concurring); id., 374 U.S, at 306 (Cnldberg, I. cnn

curring).
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changes in crime rates during the period of using the method would
be relevant but perhaps could be casily distorted.”™ When the
method under attack is surveillance and informing, any judicial
enthusiasm for deferring to educational judgments is likely to be
dampened by the specter of a police state, a vision that seems
especially abhorrent in view of the enormous capacity of existing
technology to invade individual privacy.’2 Use of student infor-
mers for surveillance purnoses is also likely to appear particularly
odious and to make judicial scrutiny especially likely. The pr--
sence of police or the use of weapons in the school would be more
difficult to attack because the effect on conslitutionally protected
interests would ordinarily seem more tenuou-  Still, some justifica-
tion would have to be offered cven for these crime-prevention
methods, and if the justification were very weak, the challenge
might prevail. For example, prevention of child molesting on the
routes to and from school might seem to be a laudable objective to
a court but to be a very unimpressive reason for stationing plain-
clothes policemen inside the school building.™®

Student Claims—Equal Educational Opportunity.

A legal action in which a student challenges a particular law en-
forcement method on grounds of denial of equal educational oppor-
tunity is very similar in outline to a claim by a student that his
rights as a citizen to privacy, expression, or association have been
violated. In asserting an equal protection claim, however, the focus
shifts from the interests of the student himself fo a comparison be-
tween the student claimant and some other student or group of
students. Instead of showing infringement of a protected interest,
like speech, the student must show discrimination. What js rele-
vant is not that an inschool intelligence sys‘em suppresses the stu-
dent’s right of expression but that his school is burdened with an
intelligence system whereas another school is not. Furthermore,
the student would argue that this difference results in substantial
educational inequality because of the depressing effect of surveil-
lance and informing on the educational atmosphere of the school.
To support his claim, the student would have to show that there
has been a difference in the crime-prevention methods used from

71. According to ome report, a 25 percent reduction in criminal referrals followed the
advent of the Tucson, Arizona, program. Robinson, Pur DeLta Karpan (Feb. 1967), at
278-80. The reduction might be explained in many ways, including the possibility ¢hat
work done in school by police need not be referred out,

72, See A. MILLER, THE ASSAULT ON Privacy (University of Michigan, 19/1); A. Wks-
TIN, PRIVACY AND FrEEDOM 67-168 (1967).

73. See Tucson Daily Citizen, June 1, 1970 (editorial).
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school to school and that the difference matters educationally. The
latter showing would involve eonalderatmn% similar to those that
would be involved in showing an invasion of privacy or a chilling

effect on speech.

Accordlng to classical equal protection theory, the court would
examine the student’s claimed denial of equal protection only to
see if there is a rational relationship between the classification (or
means) and the ]eglslatlvc purpose (or end).”™ In the present con-
text, the “classification” would mean claﬁlfymg (or distinguish-
mg) between schools by using a cerfain crime-prevention method
in some but not others. The legls]ahve purpose would be to pre-
vent a particular kind (or kinds) of crime. Put to this test, the stu-
dent would have a very difficult time succeeding with an equal
educational opportunity claim unless the responsible education
agency is totally unable to explain (or the court to imagine) why a
partlcu]ar crime-prevention method is used in school A but not in

school B.

of the crime- prevenhon methnd) happen% to cnrrelate c:l Sely with
racial or socioeconomic composition of student bodies, a more
rigorous standard of review might be applied. This would occur,
for example, where all the %c:h(m]‘s in which policemen carry guns
have enrollments that are 90 percent or more black and all other
schools, in which there are no policemen or in which policemen do
not carry guns, have enroliments that are 30 percent or more whiie.
The combination of race or wealth diserimination and the funda-
mental nature of the student’s interest in having an education at
least as good as that of other students similarly situated might bring
the case within the special area of judicial protection that Professor
John E. Coons of the California Law School and his associates have
christened “The Inner Circle.””® If there is evidence that the coin-
cidence of crime-prevention methods and race or wealth discriraina-
tion is deliberate (de jure) rather than accidental (de facto). the case
for special treatment is just that much stronger.’®

In an Inner Circle eqLal protection ca:e, the interest claimed to
be unequally protected is favored by special judicial protection in

(134 )SEE Tussman & TenBroek, The Equal Protection of the Laws, 37 CaLir. L. Rev. 341
49

75. Sce Coons, Clune & Sugarman, Educational Opportunity: A Workable Constitutional
Test for State Financial Strufzure.s 57 CaLir. L. Rev. 305, 346 (1969),

76. Compare Holmes v. City of Atlanta, 350 U.S. 879 (1955) (de jure segregation of
municipal golf course found unmnstltutmnal) with Deal v. Cincinnati Bd. of Educ.. 369
¥.2d 55 (6th Cir. 1966), cert. denied, 389 U.S. 847 (1967) (de facto segregation of publie
schocls found not unconstitutional). 7

—19 —

26



&
&

e

much the same way as First Amendment interests. Thus, if the
student’s claim of being subjected to inequality in the application
of crime-prevention methods is brought within the favored Inner
Circle (because of its racial or wealth correlation), the discrimina-
tion must be justified by the state’s compelling interest in using a
particular crime-prevention method in that school and not in others.
Simply establishing a rational (or possible) connection between the
method used and the discrimination between schools would not be
sufficient. In such a case, the student must still show the educa-
tional effect of the difference, but if he does (or if the court re-
gards such an effect as a necessary consequence of the crime-pre-
vention method used), the court would look closely to determine -
whether there is a strong justification for the different treatment
of different schools and whether some less drastic alternative is
available.

Remedies Based on Federal Claims

If a student is successful in arguing either a citizen or a student
claim, he might obtain damages,” an injunction,’® or an exemption
from the compulsory attendance laws.™ Generally speaking, an
action for damages does not seem to it the nature of a grievance
based on the invasion of a student’- rights as a citizen or the denial
of equal educational opportunity. The payment of money by
school or law enforcement officials would not seem a very desir-
able way to settle such a grievance.®

Injunctive relief seems to offer the student’s best hope for an ap-
propriate remedy. Even though injunctions are considered to be
extraordinary remedies and the federal courts traditionally have
been reluctant to enjoin state activities, several aspects of the stu-
dent’s case make injunctive relief a distinct possibility when the
court decides in favor of the student’s substantive claim. First, the
injunction would be narrow in scope. At its broadest, it would en-
join certain conduct within only a single school system, and might
be limited to a particular school or even to a particular crime-pre-
vention method, a particular aspect of the method, or some speci-

77. See 42 US.C. 1983. See generally, Note, Limiting the Section 1983 Action in the -
Wake of Monroe v. Pape, 82 Hanv. L. Rev. 1486 (1969) ; Chevigny, Section 1983 Jurisdic-
tion: A Reply, 83 Harv. L. Rev. 1352 (1970),

78. See Anderson v. Sills, note 65, supra.

79. See In re Skipwith, 14 Misc. 2d 325, 180 N.Y.S.2d 852 (Dom. Rel. Ct. Child Div.
1958) ; but cf. State v. Vaughn, 44 N.J. 142, 207 A.2d 537, 540-41 (1965).

80. But cf. Pyle v, Blews, No. 70-1829-Civ. JE, 3 CoLLECE Lavw BULLETIN 81, (S.D.Fla.

Mar. 29, 1971) (student unconstitutionally suspended from school hecause of long hair
awarded $282 in damages).
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fied abuse of the method as app]ied in that school.®* Second, the
1n[um:t1()n would be negative in form, simply tellmﬁ‘ pohcc or

school authorities to stop doing sometliing that interferes with the
atudcnt constitutional rights. C(m&agquenﬂ), there would be little
danger that the time and energy of the court would be exhausted
by a long permd of supervision. Third, shaping appropriate relief
would not require the court to acquire educational expertise. Un-
der none of the suggested actions would the court have a serious
problem of educational .dministration or creating educational
atdnaards lhu cuuri would not. for example, be asked to design
nsatory education or to evaluate the quality ﬂf
c:ducatmna] ()ff(;rlnga, The cffeet on education would be a relevant

consideration in some cases, but the main emphasis would be on
familiar matters of judicial inquiry: determining wlother there
was an unjustifiable inequality or an undue invasion of speech,
association, or privacy. Fourth, the court would not be asked for
the kind of relief that entails fundamental changes in the existing
system or structure of education. Tor example, in contrast to a
claim for judicial relief from the ine [uallty that results from cur-
rent methods of financing education,™ the kind of claim outlined
here requires very mudeat and conventional judicial action.

As an alternative remedy, the court might excuse the student
from the requirement of attending s 11 1, The student himself
might seek this remedy by asking fhe court for a declaratory judg
ment or for an order enjoining the appropriate authorities from en-
forcing the compulsory attendance laws against him. Or the stu-

dent could simply stay at home, and if he or his parents were pro-
secuted for his nonattendance, the constitutional Qlalm based on the -
challenged crime-prevention method could be raised by way of
defense.

Excusal from school seems a more appropriate form of relief
when the student’s claim derives from the First Amendment than
from the equal prntectmn clause. In the former case he complains
of a school-produced injury to him directly; in the latter case he
complains only that he is treated unequally—a complaint that. in
theory, could be eliminated either by discontinuing the use of
particular crime-prevention method at the cumplamant s school or

81. Contrast the scope of the injunction issued and reversed in Anderson v. Silla. See
text at notes 65-66, supra.

82. Compare Cmms Clune & Sugarman, Educational Opportunity: A Workable Consti-
tutional Test for State Financiel Structures, 57 Cat., L. Rev. 305 (1969). with Kurland.
Equal Educational Opportunity: The Limits of Constitutional Jurisprudence Undefined, 35
U. Cur. L. Rev. 538 (1968).
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by* introducing the same method into all comparable schools.* And
it is clear that a court is going to be slow to adopt a remedy that
excuses a student from %Lluml especially if the court is impressed
by stalistics linking crime and truancy.®™ Yet exemption from
school attendance may be the only reasonable response in some
cases. 1f the court is convinced that crime and the methods of pre-
venting it in school are both producing serious undesirable effects,
it may be as reasonable to excuse the student for this reason as it
would be if an rnsafe school building endangered the student’s
life. The case fur exemption seems to be especially strong since
the student, in addition to facing pbysical dangers from exposure
to drugs or violence, shows that ht: has a (‘(msﬂtutmnall’y protected

interest that is seriously impaired by attempts to deal with these
dangers.

IV. SEARCHES OF STUDENT LOCKERS

Searching for evidence is one obvious method of preventing crime
in school. llua method is limited, however, by the Fourth Amend-
ment,’ which the Fourteenth Amendment makes applicable to
state and local governments,*® including school districts.®”

Under the Fourth Amendment, “unreasonable” searches and

seizures are prohibited. The difficult task of the courts has been
to identify standards for determining unreas@nablenes*a and to ex-
press their conclusions in understandable terms.*® Although the
specific legal principles resulting from the couris’ performance of
this task are complex and often seem elusive. it is possible to iden-

tify the competiug interests that the courts must attempt to recon-
cile in applying the Fourth Amendment. The interest of individual
members of society in securing personal privacy must be balanced

F3 In the Skipwith case, note 79, supra, the defense to the truancy prosecution was
based on denial of equal protection, but in that case the inequalities (related to de facto
segregation) could not have been readily cured by an injunction.

84. See THe PresibEnT’s CommMissioNn oN Law ENFORCEMENT AND ADMINISTRATION OF
Justice, Task Fonce RErorT: JUVENILE DEL[NQUEI\E‘E’ aND YourtH Crinmg, 233 (1967).

85. “The right of the people to be secure in their persons, houses, papers, and effects,
agamst unreasonable searches and seizures, shall not be vmlateg, and no warrants shall
issue, but upon probable cause, supported by Oath or Affirmation, and particularly de-
scribing the place to be searched, and the person or things to be seized.”

86. See Mapp v. Ohin, 367 U.S, 643 (1961): Wolf v. Cﬁluradu, 338 U.5. 25 (1949).

87. See Cooper v. Adl’ﬂl‘l, 358 US. 1, 16 (1958).

88. See, e.g., Kaplan, Search and SELsurs A No Man’s Land in the Criminal Law, 49
Cavir. L. Rev. 474 (1961) ; La Fave, Search and Seizure: “The Course of True Love . . .
Has not . . . Run Smaath ” 1966 U. IrL. L.F. 255, Relating I}‘lE “unreasonable searches
and seizures” clause to the “warrants . . . upon prnbab]e cause” clause has been a source
of particular difficulty. See La Fave, Street Encounters and the Constitution: Terry, Sib-
ron, Peters, and Beyand, 67 Micu. L. REV 40, 53 (1968) ; Note, 77 YaLe L.J. 521, 524 n. 13
(1968) ; Comment, 28 U. Cur. L, Rev. 664, 67892 (1961); '
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against the collective interest of society in obtaining the results of
a scarch. These interests will sometimcs be referred to in this
paper as “the privacy interest” and ‘“‘the law enforcement interest.”
The latter phrase is based on the fact that society’s interest in
searching has as its most common purpose the enforcement of the

criminal law.

The necessity of determining how this balance will be struck is
implicit in the Fourth Amendment itself and is brought to the sur-
face in every search and seizure case. Accordingly, this need te
balance the law enforcement and the privacy interests lies at the
heart of the adjudication of any controversy over the propriety of
searching a student’s school locker. In a locker search case, as in
other Fourth Amendment cases, a conclusion that a search is un-
reasonable is fundamentally a judgment by a court that a search
was conducted under circumstances allowing too little scope to the
privacy interest and too much scope to the law enforcement interest.

Although the concept of “reasonableness” may seem to suggest a
simple factual judgment, that appearance is quite misleading.
Factual differences are extremely important in applying the Fourth
Amendment, but the conclusion that a particular search is or is not
reasonable should be understood as a policy decision reflecting
value judgments about what the Constitution ought or ought not
to permit.

In three recent cases students challenged the ]e:ﬂ‘a]itjf of public
school locker searches.s® Similar quastluns were raised in two cases
involving searches of dormitory rooms in public colleges.”® Because
of the e;ten&uve common rrmund in the publlc %chool and c:nlleﬂ‘e
cases as auth(‘)rlty for each Dﬂler the dnrmltnry room searches will
be given extensive treatment here along with the locker search
cases. In addition, related issues have been presented by recent
cases mvolvmg searchus at prmafe Qollegesm and searchos of the

89. People v. Overton, 24 N.Y.2d 522, 301, N.Y.5.2d 479, 249 N.E.2d 366 (1969) ; In re
Donaldson, 269 Cal. App. 2d 509, 75 Ca] Rptr. 220, (1‘369) State v. Stein, 203 Kan. 638,
456 P.2d 1 (1968), cert. denied, 397 U.S. 497 (1970).

90, Piazzola v. Walkms, 442 F.2d 284 (5th Cir. 1971), ¢ff’s. 316 F. Supp. 624 (M.D.
Ala. 1970) ; Moore v. The Student Affairs Committee of Tmy Swate Univ.,, 284 F, Supp. 725
{M.D. Ala. 1968). -

91. People v. Cohen, 52 Misc. 2d 366 292 N.Y.5.2d 706 (1st Di-- Ct. Nassau Cty. 1968) :
Commonwealth v. McCloskey, 217 Pa. Super 432, 272 A.2d 271 (.970).

92, People v. Jackson, App. Div. 2d 319 N.Y.S.2d 731 (1971); In re G., 11
Cal. App. 3d 1193, 90 Cal. Rptr. 361 (1970); Péapié v. Stewart, 63 Mise. 2d 601, 313
N.Y.S.2d 253 (1970); Mercer v. State, 450 S.W.2d 7.. (Tex. Cir. App. 1970).
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in this paper only insofar as they contribute to the analysis of the
three school locker and two public college dormitory room cases.”®

Although the law applicable to these five cases was (and is) by
no means free from doubt, there was a reasonable basis for the stu-
dent’s contention that each of the searches was illegal. Neverthe-
less, the student lost in four of the five cases, including all the
locker cases. With the single exception, this group of cases was
certainly not gencrous to the student. The decisions suggest that,
in applying the Fourth Amendment in a public school or college
setting, the la’ » enforcement interest should be given rather wide
latitude and the privacy interest of students should be rather cir-
cumscribed. In some of the discussion that follows, I will question

wheiher the correct balance has been struck.

THE CASES

People v. Overton® involved a search of a high school student’s
lacker for mariiuana ciﬂ'arettfﬁ The pﬁ]ice aff'icjevs had a warrant

vahd The vice- pI‘lﬂClpdl {‘)f the school had a key to all School
lockers and apparently the right to enter the lockers for at least
some purposes. He opened the locker and purported to authorize
the search that produced the cigarettes. After the original decision
by the New York Court of Appea]% that the qeam:h was reason-
able,” the case was remanded to that court by the United States
SLIPI‘(;IHE Court for further consideration.”® The original decision
was reaffirmed by the New York court and was subsequently left
undisturbed by a federal district court that passed on the student’s
petltmn for habeas corpus.”” The appeal from the denial of the

93. See also Speake v. Grantham, 317 F. Supp. 1253 (S5.D. Miss. 1970) (challenge to
indefinite suspension of college students rejected where evidence of possession of false
and disruptive pamphlets was obtained by a search and seizure of studenis’ microbus that
was reasonable under the “plain view” doctrine) ; Keene v. Rodgers, 316 F. Supp. 217
(D M ine 197(3) (cha]]Eﬂge to dlgmlzsa] nf \Iame Marltlme Acadgmy mldshlpmgn re-
maruuana was nhtamed in search of mxds]u,_)mans autnmﬂblle that was reasnnab]e be-
cause it was conducted by officer of quasi-military academy for purpose of enforecing dis-
cipline) ; Cook v. State, 85 Nev. €92, 462 P.2d 523 (1970) (in criminal proceeding habeas
-corpus petition is improper pmcgdure for cha]]engmg admissibility of evidence claimed to
have been taken from college dormitory room in violation of Fourth Amendment); State
V. Btadbury, 109 N.H. 105, A.2d 308 (1968) (valid warrant to search college room for
possession of marijuana does not authorize search of individual who happens to be on
premises). See also United States v. Coles, 302 F. Supp. 99 (D. Maine 1969).

94, 24 N.Y. 2d 522, 301 N.Y.5.2d 479, 249 N.E.2d 366 (1969),

95. 20 N.Y. 2d 360, 283 N.Y.S5.2d 22, 229 N.E.2d 596 (1967).

96. 393 U.5. 85 (1968).

97. Overton v. Reiger, 311 F. Supp. 1035 (S.D.N.Y. 1970).
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habeas corpus petition was dismissed as moot®s and the subsequent
petition for certiorari was denied by the United %tates Supreme
Court.*

Many of the circumstances in Stafe v. Stein'®™ were comparable
to those in Querfon. The principal of the high school had a key to
all students’ lockers: he opened the locker and authorized a search
by the police. In this case, the pnhge were looking for stolen pro-
perty, which they eventually found in a bus station locker that fit
a key found in the defendant’s school locker. Besides having the
principal’s consent, the police unambiguously requested and re-
ceived permission from the student himself to search the locker.
The Kansas Supreme Court upheld the search, and the student’s
petition for certiorari to the United States Supreme Court was

denied.

In the third locker case, In re Donaldson,1°! the search was made
solely by and on the initiative of the high school’s vice-principal.
Having been told by a student that methedrine pills (“speed”) could
be purchased in school, the vice- principal instructed the student to
make a purchase. The student later returned with the pills and told
the vice-principal the purchase had been made from the defendant,
another student. The vice-principal searched the defendant’s locker
and found marijuana, which he then turned vver to the police. The
search was held to be reasonable by the California Court of Ap-
peals and this decision was not appealed to the California Supreme
Court.

The two dormitory room cases, Moore v. The Student Affairs
Commilttee of Troy Stale University'? and Piazzola v. Watkins,1°3
grew out of the same set of facts. The searches in these cases were
pi‘(")"ﬁpt?d by allegedly “reliable” information that narcotics were
present in certain rooms at Troy State University in Alabama. After
this information was obtained by the state and federal law enforce-
ment officers, the search was undertaken by them with the cooper-
ation of certain college administrative officials but without a search
warrant. Marijuana was found in some of the rooms searched. The
two cases were heard in federal couri by the same trial judge (two
years apart), In Moore the search was found to have been made
jomﬂy by narcotics agents and the dean of men and to be reason-

98 -==F 2d— (2d Cir. No. 34965, Sept. 28, 1970).

99. 401 U, S. 1003 (1971).

100. 203 Kan. 638, 456 P.2d 1 (1962}, cert. denied, 397 U.S. 947 (1970).

101. 269 Cal. App. 2d 599, 75 Cal. Rptr. 220 (1969).

102, 284 F. Supp. 725 (M.D. Ala. 1968).
103. 316 F. Supp. 624 (M.D. Ala. 1970).
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able under the Fourth Amendment; but in Piazzola the participa-
tion in the scarch by university officials was regarded as subor-
dinate to the primary role played by the police, and the search
was held to be in violation of the student defendants’ Fourth
Amendment rights. Moore was not appealed, and Piazzola was
affirmed by the United States Court of Appeals for the Fifth Cir-
cuit.1%*

The narrow issue in each of these five cases was the admissibility
of the evidence found as a result of a search that was claimed to be
illegal. In the Moore case the student was attempting to exclude
the evidence from a college discipline proceeding as a result of
which the student was indefinitely suspended. In each of the other
cases the exclusion was sought in a criminal (or juvenile) proceed-
ing. At the heart of each of the five cases was either of two ques-
tions: whether the administrative official of the school (or college)
had the power to make a warrantless search of a locker (or
room), or whether such an official had the power to consent to such
a search by the police. For convenience of discussion, I will con-
sider separately four b ic issues concerning the legality of school
locker (and college room) searches and the admissibility of the
evidence obtained from such searches:

1. Are the police authorized to search without a warrant and
without consent?

2. Are appropriate school or college officials authorized to search
without a warrant and without consent?

3. Under what circumstances may a consent validate a search
that would otherwise be illegal?

4. If a search was illegal, may the evidence obtained as a result
of the search nevertheless be admitted?

POLICE SEARCH WITHOUT WARRANT OR CONSENT

In Piazzola v. Watkins, a five-year prison sentence for marijuana
possession was set aside because the critical evidence was obtained
by the police in a search of the defendant’s college dormitory room
without a warrant and without a valid consent. There was no sug-
gestion in any of the other cases that a warrantless police search
would be lawful without a valid consent.

To determine whether warrantless searches of school lockers by
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several distinci questions stemming from the language of the Fourth
Amendment:

The rights of the people to be secure in their houses, papers. and effects
against unreasonable scarches and seizure, shall not he violated.

In these words, are students “people.” are their school lockers “ef-
peoy sl
R 2% ] k| & %7
fecis,” and are warrantless scarches “unreasonable”?

Fourth Amendment Protection of Students

None of the cases scemed (o quesiion the applicability of the
Fourth Amendment to the persons concerned. The college students
in Moore and Piazzola were explicitly found {o be entitled to
Fourth Amendment protection. In the other cases the courts seemed
‘o assume that the publie school students were covered. though the
Donaldson opinion may have suggested that the student’s F(mrth
Amendment prutcc*lmn is of a lower order than the type available
to adults.’*®  Earlier in this paper. T pointed out the holding of the
Supreme Court in the Tinker case that students do not ‘shed their
constitutional rlghis to freedom of speech or expression at the
schoolhouse gate.”1 Tt should be equally true that Fourth Amend-
ment rights accompany students through that same gate. Similarly,
the Gaull decision, which held that ChlldI’E'l Charned with delin-
quency were entitled to constitutional rights C()mpﬂrahle to those

available to adult criminal defendants, would scem to require that

105. The court stated that the school, standing in loco parentis, had the “right to use
moderate force to obtain obedience” and that the right extended to locker searches. 75 Cal.
Rptr at 223. Of eourse the invocation of in loco parentis authorily is just a way of stat-
ing the conclusion, [In loco parentis has been discredited at the college level. See, e.g.,
Soglin v. Kauffman, 295 T. Supp. 978, 988 (W. D Wlst 1968) : Van Alkl\m, Procedural
Due Process and State Univer: ty 375

Students, 10 U.C.L.A. L. Rev. 368. 375. 78 (1963). And
its continuing vitality in the high school is dnuhlful See Tm NATIONAL ASSOCIATION OF
SECONDARY Scroor Principars, The Redsonable Excreise of Authority 5 (1969) : Buss,
Procedural Due Frocess for School Discipline: Probing the Constitutional Outline, 119 U,
Pa. L. Rev. 545, 559-62 (1971). At the very most, the in loco parentis doctrine means that
the school has some but not all parent-like powers over the child. The question concerns
which powers it should have; with respect ta locker searel that question can be answered
only by examining the cnn%ldﬁmtmne that would be contralling in any 1t—i.c.. those

g

relevant to reconciling the school’s and the state’s interest in den. discipline and law
enforcement with the student’s interest in privacy. It seems reasonably clear that the
school-child and the parent-child relationships are quite different, that there is no con-
scious bestowing by parents of unlimited power to make such cl and that many
parents would nbject 1o a broad puwu’ But cf. Knowles, Crime Inve: tion in the Schools:
Its Constitutional Dimensions, 4 J. or FayiLy Law, ]SL 155 (1‘)6,) written before the
Gault and Tinker decisionz. T\Imurver I would not assume that a child ha: no privacy
interest whatsoever against his parent. See People v. Flowers, 23 Mich. \pp 51

N.W. 2d 56 (1970). But cf. Siate v. Kinderman, 271 Minn. 405, 136 N.W.2d 577 (1363)
cert, denied, 37" 1.5, 909 (1966).

106. See pag 12, supra.
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people cannot be disqualified from enjoying Fourth Amendment
rights because they are young.107

Fourth Amendment Protection of Lockers

The application of Fourth Amendment protection to college dor-
mitory rooms was clearly estahlished by the Moore and Piazzola
cases. The other cases seem to conclude that public school lockers
are also protected, but that conclusion is not wholly unambiguous.
For example, the first Overfon opinion of the New York Court of
Appeals stated:

It is axiomatic that the protection of the Fourth Amendment is not re-

stricted to dwellings, Bart Importing Co. v. United States. 282 U.S. 344

(1931). A depository such as a locker or even a desk is safeguarded from

unreasonable searches for evidence of a crime. United States v. Blok, 188

F.2d 1019 (D.C. Cir. 1951). 108
But the court then went on to stress the school’s ownership of the
lockers.*®  The Stein opinion stated that the status of the school
locker was “somewhat anomalous”!" and that “the defendant’s
argument must fail because of the nature of a high school
locker.”112

While these statements should not be disregarded, they must be
placed in the context of the opinions as a whole., From this per-
spective. statements about the nature or ownership of the locker
can be related to an overall emphasis on the educational setting and
the particular relationship between the student and school officials.
The cases seem to conclude that the Fourth Amendment mmay give
only limited protection to student lockers, but not that Fourth
Amendment protection is entirely lacking.

At least the second part of this conclusion seems to be required
by the general law concerning the Fourth Amendment. A number
of decisions have applied the Fourth Amendment to areas not
physically-.different in any important respect from rooms and
lockers.!12 More important, since Kafz v. United Stales the Supreme
Court has emphasized that “the Fourth Amendment protects peo-

107, See page —, supra,

108. 20 N.Y.2d at 361, 283 N.Y.S.2d at 23.

109. 20 N.Y.2d at 363, 283 N.Y.S.2d at 25 (“nonexclusive nature of locker”) ; 24 N.Y.2d
at 525, 301 N.Y.S.2d at 481 (“title” in board of education) ; 24 N.Y.2d at 526, 301 N.Y.S..
2d at 482 (“certainly not private property” of student).

110, 456 P.2d at 3.

111, Id.

112, See Katz v. United States, 385 U.S. 347 (1967) (telephone booth) ; Stoner v. Cali-
‘ornia, 376 U.S. 483 (1964) (hotel room); Rios v. United States, 364 1.8, 253 (1960)
(taxi cab) ; United States v. Blok, 188 F.2d 1019 (D.C. Cir. 1951) (desk).
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ple, not places.”'1s The Kalfz case invalidated electronic eavesdrop-
ping (regarded as a scarch) of a telephone booth . nversation, The
Court held that the Fourth Amendment privacy interest is not con-
trolled by property considerations such as ownership of the area

searched.

What a person knowingly exposes to the public, even in his own home or
office, is not a subject of Fourth Amendment protection. . . . But what he
seeks to preserve as private, even in an area accessible to the public, may
be constitutionally protected.14

Katz and subsequent decisions have based Fourth Amendment pro-
tection on the searched person’s reasonable or justifieble “expecta-
tion of privacy.”'15 As articulated by Mr. Justice Harlan, the test
is partly whether the person has sought to “preserve as private” the
area searched and partly whether the person seeking protection has
an interest that is appropriate for such protection.’*® The first part
of the test poses a factual question: What did the studen: expect
or intend? The second part of the test necessarily involves an exer-
cise of judgment by the court: a determination of what society
ought to recognize as private.

It seems to me there is a very strong case for recognizing a pri-
vacy interest in both school lockers and college dormitory rooms.
The high school student is required by law to attend school, and his
locker is one of his few harbors of privacy within the school. It is
the only place where he may be able to store what he seeks to pre-
serve as private—letters from a girl friend, applications for a job,
poetry he is writing, books that may be ridiculed because they are
too simple or too advanced, or dancing shoes he may be embar-
rassed to own. Although the college student attends school not un-
der legal compulsion, he has a different and perhaps greater pri-
vacy investment in his dormitory room. For all practical purposes,
his room is his home—like the boardinghouse or apartment of other
students and the dwelling place of any citizen.

Of course, it is not necessary to reach the identical conclusion
about school lockers aud college rooms {either on this question of
Fourth Amendment applicability or on other questions such as
those treated later concerning the reasonableness of a search by

1i3 See Katz v. United States, note 112, supra at 351.

114. 1d. 7

115. See id. at 353; Mancusi v. Deforte, 392 U.S. 364 (1968). ' )

116. 389 U.S. at 361 (Harlan, J., concurring). See also United States v. White 401 U.S,
745, 768, (1971) (Harlan, J. dissenting).
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education officials or the validity of a consent).”"? If a distinction
is to be made. however, the factors do not point uniformly in one
direction. Unlike his college counterpart, a public school student

does have a home fo return to at the end of each day. Morcover,
the younger students. below the college level. might seem io need
more supervision and proteciion because of their inexperience and
immawrity.,  Furthermore. because there are many more students
conceatrated in a small arca in school than in college, there may be
a greater exposure to the dangers of any criminal or delinquent be-
havior and thus a greater need of supervision of all areas where
the instruments or evidence of crime might be scereted.  Yet this
same concentration of students contributes heavily to an absence of
any privacy for children while in school, and thus to a greater need
to have whatever privacy a locker may afford. In addition. child-
ren below the college level artend school under the compulsion of
law and are subjeci to extensive regulation in their inschool lives.
These are dimensions that argue with special force for protecting
the privacy of students in public school in whatever way is pos-
sible.

The decision whether the siudent had a reasonable expectation of
privacy might be influenced by the existence of regulations reserv-
ing certain rights to search the locker (or room) by school (or col-
lege) officials. The effect of such regulations will be considered
shortly in greater detail.!'® At this juncture, however. it is suffi-
cient to caution against attributing very far-reaching cotisequences
to such regulations. Tn the first place, there is alwavys a threshold
question about the extent to which such regulations actually notify
the affected persons that his privacy interest is to be restricted in
some way. FEven concerning those regulations about which the stu-
dent receives fair notice, there is a [undamenial question of their
effect in authorizing a search. Obviously, there would be little
substance to constitutional rights if they could be casily qualified
or eliminated by the promulgation of regulations.

Reasonableness of Warrantless Searches

~Assuming now that the Fourth Amendment does clearly cover
the kinds of searches considered here, it remains to consider in this
section whether law enforcement officers must have a warrant to

_117. See, e.g., Piazzola v. Watkins, 442 ‘F.2d 284, 289 n.2 (5th Cir., 1971) : Moore v,
Student Affairs Committee of Troy State Univ., 284 F. Supp. 725. 730 n. 10 (M.D. Ala.,
1968).
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make a legal search.  Although a search warrant is not an absolute

condition for a reasonable scarch, the Supreme Court has repeatedly
demonsirated its prc[crcn(c for scarches under a warrant.!™ In
Kafz v. United States, the Court stated:

Searches conducted without warrantz have been held unlawful “notwith-
standing facts unquestionably showmtf probable cause,”  Agnello v.
United States, 269 U.S, 20, 33, (1925), for the Constitution requires ‘that
the deliberate imparti | ludﬁ’m(‘nt Df a Judu ial officer . be interposed
between the citizen and the police. . . .> Wong Sun v. Uthd States, 371
U.S. 471. 481-82 (1963). ‘Over and again lhﬁ court has emphasized that
the mandate of the |Fourth] Ame ndment requires adherence to judicial
processes,” United States v. Jeffers, 342 U.S. 18, 41 (1931) and that
searches eonducted outside the judicial process, without prior approval
by judge or magistiate, are per se unreasonable under the Fourth Amend-
ment—subject cml\j to a few specifically established and well-delineated

exceptions.!

The claimed advantages of a warrant are the determination of
“probable cause” for the search by a neufral magistrafe, rather
than by the police: the establishment in advance of a specified
factual basis justifying the rcasonableness of the scarch: the crea-
tion of a record that wdl facilitate subsequent judicial review of
these justifying grounds: and the limitations on the search’s scope
and manner that are imposed by the ferms of the warrant.

Although warranted searches are favored. the reasonableness of
B b 1 3 I

various types of unwarranted scarches has been established: emer-
cency scarches.!?! searcl icdent t rest, 122 an 1 searches car-
gency scarches.’?! scarches incident to arres and searches car
ricd out in Lot pursuit.’®® In the five cases considered here, there
was no claim that the conditions necessary for any of these excep-
tions applied. Tt is perhaps arguable that the circumstances in
some of the cases would have _Jushfu:c] the exceptions in favor of
emergency scarches or searches incident to arrest. but it is not likely
these arguments could have succeeded.

An “emergency” might be suggested by the fact that, in each of
the cases, there were ‘fr()unc]% for suspecting that evidence of illegal
activity would be f()urld in the scarched areas. Yet. except possibly
in Moore, in none of the cases was there any basis for suspecting
imminent destruction of that evidence. thus requiring emergency
actinm In fact, in Moore—and probably also in Stein—it seems

119 ‘S‘z:e Chimel v. California, 395 U.S. 752, (1969) : United States v. Ventresca, 380
U.S. 102 (1965) ; Beck v, Ohio, 379 U.S. 89 {1964).

120, 389 1.S. 347, 357-(1967).

121. See Schmerber v. California, 384 U.S. 757 (1966); Carroll v. United States, 267
U.5. 132 (1925).

122, See Chimel v. California, 395 U.S. 752 (1969).

123. See¢ Warden v. Hayden, 387 1).5. 294 (1967).
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likely that a warrant could have been obtained by the '~ :e the
search was made.'*" And in Ouverion a search warrant | ' heen
obtained but it was invalid. Furthermore, even assuming tuat the
search would have been delayed somewhat while a warrant was
being obtained, in some of these cases precautions could have been
taken to prevent the suspect from destroying the evidence.2

Since an arrest was not made prior to the search in any of these
cases, it is obvious that the search could not have been justified as
“incident to arrest.”12¢ Moreover, even had there been a prior, law-
ful arrest, it is very doubtful that a search without a warrant

Supreme Court decision in Chimel v. California,**™ greatly restrict-
ing the previous rule that allowed very broad searches incident to
an arrest,’® would seem to prohibit incidental searches except for
evidence within a student’s reach (and subject to destruction) at
the time of arrest.

Of course it is always possible that the courts will recognize new
exceptions to the general requirements that searches be made un-
~der the authorization of a warrant. The Supreme Court’s recent
approval of warrantless stop and frisk practices wnight be thought
of as such a new exception in the arrest (seizure) area.!2® Tt is
clear, though, that none of the cases discussed in this paper pur-
ports to carve out a new general rule authorizing warrantless
searches of school lockers or college dormitory rooms by law en-
forcement officers.13

OR CONSENT
The language of the Fourth Amendment does not single out
searches by law enforcement officers or searches designed to obtain
criminal convictions. It guarantees security against “unreasonable

124. In Moore, the search was eventually carried out at 2:30 p.m.; the student whose
room was searched was under direct suspicion no later than some time in the morning of
the search day and the information that the student was packi. ; to leave the campus
temporarily was received at 1 p.m., 284 F. Supp. at 727.28. In Stein, police officers visited
the scheol and eventually searched the defendant’s locker the day after the burglary for
which the defendant was convicted.

125. See McDonald v. United States, 335 U.S. 451 (1948). )

126. In Moore, the court expressly stipulated that the search was not conducted as an
incident to an arrest. 284 F. Supp. at 728,

127. 395 U.5. 752 (1969).

128. See Harris v. United States, 331 U.S. 145 (1947); United States v. Rabinowitz,
339 U.S. 56 (1950). (both overruled by Chimel).

129. Terry v. Ohio, 392 U.S. 1 (1968).

130. But see In re G, 11 Cal. App. 3d 1193, 90 Cal. Rptr. 361 (1970), discussed in
text at notes 169-72,
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searches and seizures” generally. Furthermore, the Fourteenth
Amendment (through which the proscriptions of the Fourth Amend-
ment are brought to bear on state and local governmc nts) applies
only to “state action,” but that concept has been construed to cover
any public official acting in behalf of a state or any of its agencies
or subdivisions. Nonetheless, until the Supreme Court’s decision
in Camara v. Municipal Court,'3! it was plausible to argue that the
mvahdlty of warrantless searches did not apply to action by admin-
istrative officers for administrative purposes.!®

In the Camara case, the Supreme Court held that a housing in-
spector attempting to enforce a housing code could not undertake
a general area inspection inside the petitioner’s residence without
a warrant. The Court also held, however, that a lower standard
of “probable cause” should contro! the issuance of the warrant
than would apply in the case of a search for evidence of a criminal
violation. A more exacting standard would greatly encumber
achievement of the important public interest in carrying out =
hﬁusmg inspection program. Moreover, such an inspection is

“neither personal in nature nor aimed at the discovery of ev1dence
of crime” and thus involves a “relatively limited invasion” of pri-
vacy.'®® For these reasons the Court held that probable cause
would be established “if reasonable legislative or administrative
standards for conducting an area inspection are satisfied with re-

spect to a particular dwelling.”13*

It is important to stress both aspects of the case. First, the Fourth
Amendmert does apply to administrative searches and prohibits
such searches if made without a warrant. Second, because of fac-
tors peculiar to general area housing inspections, a relaxed standard
of probable cause applies for the purpose of issuing the required
search warrant. These two aspects leave a hiatus from which a
third inference might be drawn: when the special factors are ab-
sent, administrative searches can be made only under the authority
of a warrant and the issuance of the warrant is appropriate cnly
when the ordlnar*y' standards, rather than the relaxed standards of

The Camara decision would seem to be significant to searches of
school lockers and college rooms by education authorities. For the
purpose of examining this significance further, it seems useful to

131. 387 U.S. 523 (1967). , ) ,

132, See Frank v. Maryland, 359 U.S. 360 (1959).

133. See 387 U.S. at 537.
134. See id. at 538.

L S
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distinguish' four different situations in which administrative
scarches might be made by publie school or college officials.!?

1. The search is part of a general inspeetion (of lockers or rooms)
to maintain standards of cleanliness, sanitation, or neatness.
The search does not, in advance, single out a particular stu-
dent in any way and there is no sanction (or possibly a very
minor sanction) for failing to meet the preseribed standards.
The search is designed to locate evidence of an infraction of
school or college regulations for which a serious sanction such
as expulsion might be imposed. The school or college official
making the search is not attempting to enforce the laws of
society at large. But the search is focused on a particular stu-
dent, and it may produce very severe consequences for that
student,

This situation is the same as the preceding one except that
the school regulation which the student is suspected of violat-
ing is, in substance, also a criminal violation. This would be
true when the regulation by its own terms prohibits students
[rom “violating the law” (or a particular law) or when sub-
stantially the same conduct proscribed by the regulation is al-
so conduct prohibited by criminal law.

o

'l

The “administrative” search is undertaken not to enforce a
school or college rule, but for the express purpose of obtaining
evidence that a student has committed a criminal offense.

e

In my judgment, only the first situation is comparable to Camara;
none of the other three situations should be subjected to the relaxed
probable cause standard of that case. It is my conclusion that
there arc not likely to be significant differences between police
searches and the administrative searches described by situations
two, three, or four and that the student’s interest in privacy pro-
tected by the Fourth Amendment is likely to be substantially im-
paired by these three types of administrative searches,

This conclusion seems nearly beyond question in the fourth situa-
tion where, in marked contrast to Camara, the inspection by the
educational administrator would be “personal in nature” and “aimed
at the discovery of evidence of crime.” Arguably, the educator is

135. For purposes of the discussion in this paper, an educational “administrator” (or
“autherity” or “official”) includes a teacher or any other educational personnel making
the search hy reason of his student-educator relationship or his employment by the edu-
cational institution. Administrative searches as used in this paper would not, however,
include searches by the campus police or their equivalent, whether or not such persons
are technically regarded as law enforcement officers by the law of the state.

— 34—
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less singlemindedly bent on law enforcement, more likely to have
the student’s interest at heart, and therefore more likely than the
poiice to conduct the search in a gentle. considerate fashion. But
the factual basis of this argument scems very doubtful and, at the
very least, to fall sho  of providing support for a constitutional
distinction between the two kinds of searches. The scope and effect
of the search would be likely to be the same regardless of who con-
ducts it. A criminal prosecution is likely if a search is conducted
and evidence of a criminal violation is found by the education of-
ficial. The student will certainly assume that this official will turn
any evidence over to the police, and the educator is likely to feel
duty bound to do just that. The law enforcement character of the
search may seem most obvious when the educator and the police-
man act jointly: but the search clearly has this character also when
it is made by the educator at the invitation of the police or even
when the educator undertakes the search on his own initiative with
the intention of turning over any incriminating evidence to law en-
forcement officials. Tn short, when the sole purpose of the search
is to find evidence of a crime, the schoolman is a policeman, what-
ever his formal title.

the distinction does not seem constitutionally significant. In this
situation. the evidence prompting the search will simultaneously
tend to prove both a school rule violation and a criminal law viola-
tion. Plainly, if the suspected evidence is found, the student would
be placed in immediate jeopardy of both disciplinary and criminal
prosecuiion. Without the limitations that a warrant might impose,
the invasion of his privacy resulting from the search would likely

Although the third situation can be distinguished from the fourth,

be as relentless in every respect as if he were mercly a suspected
criminal whose house or room or locker was being searched by the

‘criminal law. When this is true, an administrative search is likely

to be conducted without any clearly articulated distinction between
its criminal and disciplinary purposes. If anything, an educational
administrator might tend to be even more intent on discovering
evidence of a crime, to help preserve the integrity of his institution.
It would seem artificial to characterize the search as “adminisira-
tive” (in contrast to “criminal”) with the suggestion that the crim-
inal violation could be treated as an afterthiought.

The second situation, involving no elements of a criminal search,
obviously presents a more difficult question. Since it involves a
35—
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purely “administrative search,” there is room to argue that it is
somewhat like Camara and distinguishable from situations three
and four. Plainly, the absence of any threat of a criminal sanction
is important but is likely to appear more important than it actually
is. Disciplinary sanctions have been described as potentially “more
grave” than punisiment for criminal violations,’®® and who can
doubt that. Tt is also arguable that, in practice, school rules that
have no criminal underpinnings may seem to present less of a
threat to the educational institution and, thus, to prompt a less
aggressive secarch. It seems probable, however, that the seriousness
of the sanction provides a far better index to the j redictable inten-
sity of a search than the presence or absence of a criminal origin or
analogue. Of course, many of the most common serious educational
offenses, e.g., viclence, theft, drug distribution, do have a counter-
part in the criminal law. But some rule violations regarded by
some educators as serious—anything from plagiarism to dissemin-
ation of forbidden “underground” newspapers—have no criminal
character. Any search for evidence of such serious educational
offenses would likely be pressed with considerable urgency and, in
Camara terms, would be “personal in nature.” The resulting in-
vasion of privacy does not secem any less because the evidence
sought would ultimately be used as a ground for imposing a severe,
though noncriminal, sanction against the student.

To put it mildly, the conclusions and arguments just stated are
not overwhelmingly supported by the decided cases discussed in
this paper. In either holding or dictum all five of these cases ap-
proved of warrantless searches by educational administrators over
student objections. None of the cases even cited Camara. There is
no way to know whether the omission was a result of oversight or
a conscious decision that Camara has nothing to teach us about
searches conducted by educational administrators. It does seem
clear, though, that the rationale of these cases grows out of special
considerations relevant to educational institutions rather than out
of any general view that administrative searches are beyond the
reach of the Fourth Amendment. Still, Camara seems to have some
relevance to these cases and it provides a useful comparison for
some of the reasoning found in them. 7

The main reasons given by the courts for upholding searches by

education officials are discussed in the following paragraphs.

136, See Soglin v. Kauffman, 295 F. Supp. 978, 988 (W.D. Wisc. 1968).
— 36 —
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Search by Private Citizen.

According to the opinion in In re Donaldson, the vice-principal
who searched the student’s locker was not “a governmental official
within the meaning of the Fourth Amendment so as to bring into
play its prohibitions against unreasonable searches and seizures.”
The court’s theory is quite inscrutable. A vice-principal of a high
school obviously exercises the power of the state when he performs

the duties assigned to him. Although it is possible for any govern-
ment employee to act privately, the facts reported in the case com-
pletely belie any notion that the search challenged in this case was
undertaken in an individual capacity. Tn fact, most of the court’s
opinion is devoted to various justifications of the vice-principal’s
action because he was acting in his official capacity: sharing the
authority of the master key to all student lockers, insuring the pro-
tection of all students, preserving the law-and-order atmosphere
necessary for the educational process, and partaking of the school’s
in loco parentis power.

Although this reasoning seems totally untenable to ne, it has been
used several times. The Donaldson language was quoted with ap-
proval in the opinion of In re G.**7 in partial justification for using

evidence of the possession of amphetamine pills in a delinquency
proceeding against the student. The pills were found in a Kodak

film canister that was among the contents of the student’s pockets
required to be emptied by the dean of students.

Comparable reasoning was followed in People v. Stewart,'*®
another empty-the-pockets case. In the Stewart case, the court re-
jected the student’s motion to suppress evidence of heroin posses-
sion on the theory that the dean of boys was acting as a private
person while the Fourth Amendment was not intended as a re-
straint “upon other than governmental agencies.” For this proposi-
tion, the court found support in the Supreme Court’s decision in
Burdeau v. McDowell.'3® Burdeau provides no authority for the
court’s conclusion. It held t} 1t the Attorney General of the United
States could use evidence illegally obtained by a private person—
that is, really a private person, one not working for government at
any level in any way.'® Plainly, the dean of boys was not less an
agent of government than the policeman stationed in the school

137. 11 Cal. App. 3d 1193, 90 Cal. Rptr. 361 (1970).

138. 63 Misc. 2d 601, 313 N.Y.S.2d 253 (Crim. Court 1970).

139. 256 U.S. 465 (1921). ,

140. But see Annot., 36 A.L.R.3d 553, 566 (1971).
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over, nor less than the housing inspector who attempted to make the
search in Camara,

The private citizen theory seems to have Leen extended to a
point of ultimate absurdity by the court in Mercer v, State, !
which said the scarching principal was not acting as an arm of
government because he was acting in loco parenfis. The court’s
reasoning, in other words, is that becuuse a parent would not exer-
cise governmental power. the principal acting in the parent’s place
does not cither. Perhaps what is especially absurd is this over-
blown view ol in loco parentis. ' Giving everything that is possible
to give to the in loco parentis concept, the error of the court’s posi-
tion is almost too obvious to state: under a system of compulsory
education. the school authority acquires power over the child only
because of the law and becaus» of that authority’s role as an agent
of the governmental branch charged with carrying out the law.
It is errant nonsense to characterize this governmentally derived
power as “in loco parentis” and then to deny its governmental ori-
gin.13

Absence of Criminal Character or Purpose.

The legality of the search in Moore was based partly on the
nature of the disciplin: ry proccedings, which. the court said, were
not “criminal proceediigs in the constitutional sense.’'* The
Camara case certainly custs doubt on the significance of being able
to characterize the case as noncriminal. Tt is notable that in
Moore, as in Camara, a reduced standard of probable cause was..
employed. But in Camara the lower standard applied to issuing
a warrant authorizing a search: in Moore, by conirast, the lower
standard applied to the making of a search without a warrant.
Apart from this fondamental distinction, (he special circumstances
Justifying a relaxed standard ir. Camara were absent in Moore.
Unlike Camara. the search in Moore was for the express purpose
of finding evidence agains/ the siudent resisting the search, and
the opening of sealed containers contemplated by the regulation in
Moore was certainly not a minimal invasion of privacy.

141. 450 S.W.2d 715 (Tex. Cir. App. 1970).

142. See note 105, supra. In Peaple v. Jackson, App. Div. 2d, 319 N.Y.S.2d 731 (1971},
involving the search of a student’s person, the court argued that the in loco parentis rela-
tionship was critical in applying the standard of reasonzbleness, but not that this relation-
ship made the Fourth Amendment inapplicable.

143. The dissenting opinion in the Mcrcer case argued that, unlike the school, the parent
had no duty to report the evidence discovered to the police. See Mercer v. State, at 721-22,

144. 284 F. Supp. at 730. '
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either a change of view or &

In his Piazzola opinion, Judge Johnson again stressed the dif-
ference between disciplinary and criminal sanctions. But, where
as in Moore he had seemed to stress the nature of the proceeding,
in Piazzola he stressed the purpose of the scarch, This apparent
shifi in emphasis is somewhat disturbing.  To appreciate the dif-
ference it is essential to recall that both cases grew out of the very
same occurrence at Troy State University on the morning of Febru-
ary 28. 1968, Only different students and different rooms were
involved. Thus. in both cases—Dbecause. factually, they ave large:y
the same case—the scarch was undertaken at the initialive of the
police but with the cooperation and/or comnsent of the college ad-
ministrators.  Yel in the one case the court concluded that the
h{;dlch was fnm]uct(d ]n‘ nﬂeﬁ‘c minlini%rrmor% fnr (‘(hl('ati(mill

pD]lEL Fm' criminai fuay purpme lt is (hfflcu]r to undcrstan(] hnw
t}lc IL‘]dtl\(‘ I()]('H U’ (U]l('”L‘ (1”(] l;l\\? (‘nt()l(L]n(‘ni ()Efl( B (()ll](] I)L
viewed so differently in the two cases: it is still more difficuli to
understand how the pur;mse ol the search could have changed so
fundamentally. Possibly the difference did in fact exist as a re-
sult of a chance distinction between the peculiar circumstances of
the searches of two different rooms. Or. possibly, only the record
before the court was different.  Or, linally, the court’s view of
the facts may have changed in the two-year interval between the
cases. !5

Assuming the accuracy of the factual distinction reflected by
the two opinions, some interesting consequences follow. The scarch
in Moore was reasonable becausc it was made by college adminis-

“trators pursuing educational purposes. But the evidence that led

to the expulsion of the student in Moore would also tend to sup-
port a criminal conviction. Since the search was reasonable, noth-
ing prgvented the evidence from being turned over to the police
and used against the now ex-student in a criminal prosecution. Tn
fact, the Moore opinion specifically noted that a criminal action
was pending against the student.® The final result could be a
conviction, in contrast to Plazzola, which resulted in setiing &side
the conviction. In sum, then, two students are prosecuted fDr the

145. One striking dlffert:ﬁn heiween Pm;:alﬂ and Moore is prohably consisient with

v record. Tn Moore, Judge Johnson stated, in dictum,
that the school authorities “i.ad enough information to amount to probable cause to be-
lieve the conduct was criminal.,” 284 F. Supp. at 730 n. 11. In Piazzola, he stated that the
state’s evidence “failed completely” 1o prove the facts and circumstances necessary to show
the informer’s reliability and the factual basis of.the informer’s conelusions that are neces-
sary to esiablish probable cause. 316 F. Supp. at 627,

146. See 284 F. Supp. at 727 n. 1. T



Aruitoxt provided by Eic:

"ERIC

same criminal offense on the basis of substantially {he same evi-
dence seized as a result of substantially similar searches. both
initiated by the same law enforcement officers on the strength of
the same information: but different verdicts are reached because
a college ‘official did or did not have a primary role in the search.

Unfortunately, the implications of the two cases do not end with
the unappealing conclusion of inconsistent treatment of similarly
situated persons. The Woore-Piazzola distinction is not alone in
using the purpose of a search as a key to its reasonableness, The
Donaldson opinion noted that the vice-principal of the school had
searched the student’s locker “not to obiain convictions, but to
securc evidence of student misconduct.”"" In various other con-
texts, the noncriminal purpose of a scarch has been heavily em-
phasized as a justification. But these other contexts tend to be
unique and, in so far as they arc not, it is not clear that the cases
have fully taken account of the Camara decision.1*8

It does seem clear, at least, that locker and dormitory cases pre-
sent special considerations. The searches in these types of cases
are prompted by circumstances, such as the use of drugs, that are
likely to be recurrent, and consequently, to encourage education
officials and the police to combine and coordinate their efforis in
dealing with these situations. Examples of such joini operations
have already been documented at both the college’*® and high
school'™ levels. and many other instances undoubtedly exist or
are in the making. At the same time, education is not likely to
thrive in an atmosphere characterized by s.-ipicion and distrust.
If the identity of the searcher and the purpose of the search are
given great importance, college (or school) officials are likely to be
encouraged to undertake searches of college rooms and student
lockers instead of referring such matters to the police. Of course,
if the educators openly acted on behalf of the police, there is strong

147, 75 Cal. Rptr, at 222.
148, See text at note 182, infra.
149. See Note, 56 Corn. L. Rev. 507, 513-15 (1971).
150. Mercer v. State, 450 S.W.2d 715, 721 n. 3 (Tex. Civ. App. 1970) (dissenting
opinion). The record reveals these facts about the high school principal:
Mr. Hill has a number of students (whose identities remain undisclosed) who

provide “tips” to school officials as to whom may be in possession of Marijuana.

Mr. Hill meets with the Austin Police Department on a weekly basis. Partic-
ularly with the Special Services Division (narcotics squad) .

Mr. Hill maintains lists of cuspected marijuana users. In connection with main-
taining such lists, Mr. Hill confers with the police agents of the Special Rervices
Division and notifies them of students who might be using drugs.

Mr. Hill considers his power to investigate possible criminal activity to be vir-
tually unlimited (the same as parent). It is the practice of Mr. Hill to conduct

“shake downs” of large groups of students when he de.:mns it necessary.
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precedent for arguing that the search should be regarded as done
by law enforcement officers for law enforcement purposes.!™ But
the Moore and Piazzola cases amply demonstrate how difficult it
may be to pin down the respective roles anc purposes of pnhce
and college officials. Moreover, because any significant police in-
volvement would ordirarily invalidate a search hv educational ad-

ministrators, there would be a constant temptation to conceal the
cooperative acts.

In this state oi ff airs, the education official is likely to be dis-
tracted from his primary educalion functions and he may be sub-
ject to very nasty plesqurc to do what he fecls is illegal, improper,
or distasteful. Moreover, any increase in the law enforcement
character of the jobs of college or school administrators is likely to
have a damaging effect on therr relationships with students. Ob-
viously, any tendency to encourage covert arrangements between
police and education officials undermines the integrity of our sys-
tem of justice and reduces the respect for law by the general
public and particularly by students. A far more desirable conclu-
sion would be a rejection of the Moore opinion and a requirement
that college and school officials undertake searches only with valid
warrants or under cxceptional circumstances such as those that

allow warrantless searches by the poiice.

Regulatior. Authorizing Search

- I - -
The students in the Moore and Piazzola cases were covered by a
college regulation that provided:

The college reserves the right to enter the rooms for inspection purposes.
If the administration deems it necessary the room may be searched and the
occupant reqmrec] to open his personal baggage and other personal ra-
terial which is sealed.152

The scope of a search extending to persnna] and “se:
tainers would entail a very hostile intrusion. Accordin

regulatmn goes well bey()nd th; kmd (1f hc)usmg cod gulatmn

151. See Byars v. United States, 273 U.5, 28 (1927) (joint venture) ; Gambina v. United
States, 275 U.5. 310 (1927) (search by state officers solely on behalf of federal prosecu-
tion) ; cf. Keene v. Rodgers, 316 F. Supp. 217, 220 (D, Maine 1970); Stapleton v. Superior
Cnurt 70 Cal. 2d 97, 73 Cal. Rptr. 575, 447 P.2d 967 (1968) ; Annnt 36 A.L.R.3d 553,
590.599 (1970). But see Kamisar, Wolf and Lustig Ten Years Later: Il[fgﬂl State Evidence
in State and Federal Court, 43 Minn. L. Rev. 1083, 117177 (1959).

152. 284 F. Supp. at 728. See also Gordon v. Riker, No. C-426-71, 3 CoLLEce Law BuL-
LETIN 101, (Fla. 8th Jud. Cir. 1971), in which a college student’s suit attacking a housing
contract was veoluntarily dismissed ‘after the university agreed to strike a sentence which
provided, “Authorized University personnel may enter student rooms for inspection, main-

tenance, housekeeping and conduct purposes.’
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fymﬂ‘ the issuance of a warrant to make a scarch that would be
not “personal in nature " and consequently regarded as a “relatively

limited invasion” of privacy.

[t is difficult to know {0 what extent Judge Johnson found in-
dependent support in the regulation and to whal extent he was
simply 16%])(1]1(1111" to the fact that the student challenged the re-
gulation, “facially and as applied.” It does scem that the court’s
opinion wavered between emphasis on the regulation as “rcason-
able” and minimization of the regulation’s mﬁmhcmmc The court

said the regulation would be plt:ﬂlnléd fdmaﬂy reasonable™ if

the regulation—or in the absence of a regulation. the action of the college
autimnz'w ~is necessary in aid of the basic ILEI)()I]'alh]l]L) of the institu-
tion n‘iugrchnﬁ' discipline and the mainienance of an “educational atmos-

phere. Gt

It is very clear that Judge ohnson did not accept the validity of
the search simp:v because the regulation said the scarch could be
made. Tf the regulation were taken literally, a college room could
be searched whenever the administration “deems it necessary.”
But the court clearly rejected any such absolute authority on the
part of college officials. Tnstead, Judge Johnson limited the opera-
tmn nf th(* Ic:ﬂulatmn by a nm%htutmnal standard rcqmrm"‘ the

used in a way ul,u:h, wuuld thGi a serious adverau effect on u,lma
pus discipline,

The etistence UF a rer’fu]ati(m also seems to have influenced the

IDCI‘C and the. comhmatlon are pIDVldEd in Drder Lhat each ;tudt:nt may
have exclusive possession of the locker vis-a-vis other students, but the
student does not have such exclusivity over the locker as against the school
authorities. In fact, the school issues regulations IngITZULg what may and
may not be kept in the lockers and presumably can spot check to insure
compliance. The vice-principal testified that he had, on occasion, in-
spected the lockers of students.154

Unlike the regulation in Moore, the one referred to here deals with
use of the locker and does not, at least directly, authorize a search
of any kind. The fact that school authorities possessed a key or a
combination to the lockers does not prove that they had any power
to seareh; whether for any particular purpose or under any parti-

153 284 F Supp.. at 729.
154. 20 N.Y.2d at 362-63, 283 N.Y.S.2d at 25.
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cular set of circumstances. After all, the school custodian as well
as the vice-principal had a master key. Certainly the fact that
the vice-principal had inspected in the past does mnot insure the
legality either of those past scarches or of possibly different future
searches. It hardly seems convincing for the court to argue that,
because there were regulations regarding what could be kept ia the
lockers, the school “presumably can spot check to insure com-
pliance.” There are laws regulating what people everywhere may
possess, but this does not lead to the conclusion that the author-
ities can “spot check” for compliance.

Even the court’s inference that it “appears understood” that the
student lacked exclusive use “as against the school authorities”
does not cstablish a search power in general or of any particular
nature. ‘There are many levels of nonexclusivity. For example,

in the fashion of the Camara search, the vice-principal might have

had the power to make general health or neatness inspections that
did not focus suspicion of a criminal or school violation on a parti-
cular student. Or the vice-princinal might have had power to
make only innocuous inspections focused on a particular student
or small group of students, such as an inspection to detect the ori-
gin of that Limburger-cheese-like smell permeating the “zll. The
point to be emphasized, in short, is that the effect of a regulation
governing locker use—together with related circumstances such as
passession of a key—entails a question of interpretation. One must
as): whether and in what precise way the regulation qualifies the
student’s expectation of freedom from government intrusion into
his locker.

In addition to this question of fact, one must ask the more dif-
ficult question of policy: How far should a regulation be permitted -
to go in qualifying the student’s expectation of privacy in his
school locker (or in his college dormitory room)? My answer is,
“Not very far,” though admittedly that does not provide an over-
whelmingly useful standard. IFourth Amendment rights (like
other constitutional rights) would be rendered largely meaningless
if they were subject to serious qualification or elimination by the
terms of regulations issued by those interested in making or facili-
tating a search. If a police chief issued a regulation stating that
all houses in a particular area would be searched if the police
chief found it desirable to do so, it hardly seems likeiy that the
courts would uphold the search. This would be true even though,
in a factual sense, it is very likely the owner would not have had
reasonable expectation of privacy irom that search. The point is
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that the expectation of privacy protected by the Fourth Amend-
ment cannot be defined in purely factual terms.” It must be de-
fined, primarily, by determining what privacy expectations should
be protected.!s"

Nor should it matter, in connaction with a regulation reserving
the right to make searches, that (1) the school (or college) owns the
locker (or room) searched. (2) the school (or college) has no duty to
provide the searched space and the student has no right to the
space, or (3) the space is explicitly faken by the student subject to
the regulation. As we have seen, ownership is not a controlling con-
sideration. That the absence of a duty to provide (or right to have)
a locker is irrelevant can be scen by a simple illustration. The
government has no duty to provide public housing, but if it elects
to provide housing it may not do so subject to the right of law en-
forcement officers to search whenever they choose o do s0.15
There is no right to a college education, but it is no gencrally ac-
cepted that such an education cannot be made available on the
condition that a mati.culating student forfeit certain constitutional
rights.'*™  Both the Fifth Circuit in Piazzola and Judge Johnson
in Moore and Pivzzola found that the student had not waived his
Fourth Amendment rights by reason of the college’s reserved power
to search his room.'™® The Tinker case and the fact that students
are compelled by law to attend school would seem to rule out any

155. Compare the words of Mr. Justice Harlan in a recent dissent:

The analysis must, in my view, transcend the search for subjective expectations
or legal attribution of the assumptions of risk. Our expectations, and the rigks
we assume, are in large part reflections of laws that translate into rules the cus-
toms and values of the past and present.

Since it is the task of the law to form and project, as well as mirror and reflect,
we should not, as judges, merely recite the expectations and risks without examin.
_ing the desirability of saddling them upon society.

United States v. White, 401 U.S. 745, 786 (1971).

156. The Supreme Court’s recent decision in Wyman v. James, 400 U.S. 309 (1971)
undermines a little the . afidence with which this prediction is made. Wyman v. James
held that ADC walfare payments could be withheld from a recipient who refused home
visits of a social worker. Although the Court’s opinion seem- offensively ungenerous as
well as constitutionally objectionable, it was careful to distinguish a welfare visit from the
intrusive search characteristic of a search for evidence of crime.

157. See Dixon v, Alabama State Bd. of Educ., 294 F.2d 150 (5th Cir.), cert. denjed
368 U.S. 930 (1961) ; Van Alstyne, Procedural Due Process and State University Students,
10 U.CL.A. L. Rev. 368 (1963); Wright, The Constitution on the Cumpus, 22 Vanp. L.
Rev. 1027, 1028-32 (1969), - A

158, 442 F.2d at 289.90; 316 F.Supp at 628: 284 F. Supp at 729. Unfortunately, the
Moore opinion also contains an ambiguous statement that the student lessee of a college
room implicitly waives his right to object to “reasonable searches,” 284 F. Supp. at 731.
See note 173, infra.
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possible basis for arguing that a public school student waives
Fourth Amendment rights.*®°

Despite my criticism of the New York Court of Appeals for its
failure in Overfon to question very deeply the impact of the locker
regulation before it. the existence of that regulation may have con-
tributed little to the court’s conclusion. I have already questioned
the significance of the regulation in Moore to the result in that
case. The effect of Judge Johnson's Hoore and Piazzola opltions
seems to be thal—notwithstanding the search-authorizing regula-
tion—the student does have a reasonable expectation of privacy
in his college room except to the limited cxtent that a scarch by
college officials is necessary for college purposes. The circum-
stances making such a search necessary thus would depend funda-

mentally on factors other than the existence of a regulation. Per-
haps, though, when the question is extremely close, a regulation
giving the student advance notice of a possible search may tend
to swing the balance away from ihe student’s interest in privacy.
Tn this limited wav. the expectation of privacy that a student . ight
otherwise have may be qualified by publishing the regulation.'®
Possibly this is what Judge Johnson had in mind when he spoke of
a regulation that would be “presumed facially reasonable” cven
though “it mav infringe to some extent the outer bounds of the
Forrth Amendment rights of students.” But apart from this peri-
pheral role of the regulation, the basic question in both Moore and
Owverfon remains whether the secrch was “necessary” for educa-
tional purposes as the courts in those cases corncluded. T will now
turn to that question.

The Needs of Educational Institufions

In various ways each of the four cases that upheld the search
emphasized the unique character of education as a ground of justi-
fication. In Moore, for example, the court stressed the existence
of a special student-colleg: rclationship. The presence of a con-

159. Cf. Piazzola v. Watkins, 442 F.2d 284, 290-91 (5th Cir., 1971). It should make no
difference whether the form of the waiver is by implication. by explicit contract, or by a
transfer of a limited property interest. See Comment, 17 U. Kaxs. L. Rrv. 512, 527 (1969).
But see Knowles, Crime Investigation in the Schools: Its Constitutional Dimension, 4 ].
FamiLy Law 151, 164 n, 40 (1964).

160. It is also arguable that the existence of a regulation tends to provide evidence that
the search was conducted for the permitted purpose authorized by the regulation rather
than for some other, improper purpose. See United States v. Miller, 261 F. Supp. 442,
449 (D. 1966). Whether such a theory is valid seems debatable, since it seems to depend
on a presumption of regularity on the part of the searching official. And the theory
would seem to be especially weak where the regulation was not drawn in a way that would
narrowly and specifically limit the search conducted.
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parently the critical factor that led the court to approve of the
search in Moore, and the absence of such a connection led the court
to invalidate the search in Piazzola. Unfortunately, in each case
the importance of the student-college relationship was largely left
to speak for itself without further explanation from the court. Ac-
cording to Judge Johnson, the special relationship clearly means
that the college has a special responsibility to maintain discipline
and an educ:lional atmosphere. But the court did not define this
special responsibility in a way that would explain why the mein-
tenance of discipline in a college is more important or entitled to
more indulgence in applying the Fourth Amendment than is en-
forcement of the criminal law. Conversely. the court said nothing
at all to explain why the student’s special relationship with his
college should result in his receiving a lower level of protection
than a suspected criminal or, perhaps more accurately, a suspected
criminal who is not also a student.

In its emphasis on maintaining discipline and promoting an
“environment consistent with the educational process,” the Moore
court relied partly on the authority of People v. Overton. In the
following language, the first opinion of the New York Court of
Appeals in Overton elaborated on the reasons for stressing ihe
educational relationship:

The power of Dr. Paniiz [the vice-principal of the school] to give his
consent to this search arises out of the distinct relationship between school
authorities and students. The school authorities have an obligation to
maintain discipline over the students. It is recognized that, when large
numbers of teenagers are gathered together in such an environment, their
inexperience and lack of mature judgment can often create hazards to each
other. Parents, who surrender their children to this type of environment,
in order that they may continue developing both intellectually and so-
cially, have a right to expect certain safeguards.

It is in the high school years particularly that parents are justifiably con- wn,

cerned that their children not become accustomed to anti-social behavior,
such as the use of illegal drugs. The susceptibility to suggestion of stu-
dents of high school age increases the danger. Thus, it is the affirmative
obligatior: of the school authorities to investigate any charge that a student
is using or possessing narcotics and to take appropriate steps if the charge
is substantiated.161 ' ' )

Although this statement raises various troublesome questions,62

161. 20 N.Y.2d 362, 283 N.Y.S.2d at 24.25,

162. For example, this explanation.does not cl. arly state whether the activity’s illegality,
its antisocial dimension, or both, are crucial to the authorities’ “affirmative obligation to
investigate.” Nor did the court indicate the extent of the investigation that would be
permissible, the nature of “appropriate steps” or the standard or vrocedures for substan-

tiating charges.
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the general picture it painte is clear enough: parents “surren-
der”’1% their children to schools; chila. en, collectively, may create
a menace to one another; parents'®* have certain rights to have
their children protected: consequenily. educational administrators
must maintain discipline, which includes investigation for illegal
drugs to proiect the other children from becoming “accustomed to
anti-social behavior.” With relatively slight modifications to ac-
count for differences in the ages of the students and perhaps the
absence of comparable parental control, this picture could also re-

flect the circumstances of Moore. Tt seems fairly clear that this
concern fnr the E‘.afet\ and w é]fare of the “other students” stands

Particu]arly at the })igh school ]eveL where attendance is legally
compelled, this concern seems entirely justified. But even at the
college level the need for an education places students under great
prac*hcal pressure to attend. And at both the high school a‘ld col-
lege levels, these legal, social and economic pressures do result in
brmgmg very large numbers of students into proximity with one
an()ther‘ Bccause practically qpeak,,,g‘ the coming togetncr of

many stuc.nts is not voluntary. it is especially important that these
stedents not be victimized by conditions prevailing at their educa-
tic nal institutions. Furthermore, the purpose of inducing the stu-
dents to come together is to enable them to engage in academic
activity, and this purpose might be frustrated by thc: r exposure to
certain dangers.

What seems to be singularly lacking in either Moore or Querton
(or in Sfein or Donaldsor} is any comparable concern for the stu-
dent who is charged with wrongdoing or for the interest in privacy
that he champions in his own seclf-interest. He, too, needs an edu-
cation and, below college, is compelled by law to attend school.
Students have a strong interest in privacv in school lockers and
college rooms. Yet fherfz is no recognition in the Overfon statement
quoted earlier that tiic parents nf the suspected students, no less
than other parents. “snrrendered” their children to the school. In
Mm)re the court clearly assumed that the student’s special rela-

163. The accuracy of “surrender” in a system of compulsory education is, of course,

questionable.

164. In the court’s view, it is the parents. not the students, who have the rights.

165. State v. Stein mertioned the preservation of “the welfare of student bodies” and
quoted approvingiy the first paragraph of the Ouvertén cxcerpt set out in the 1 xt. 456 P.2d
at 3.

166. In re Donaldson heavily stressed the danger of drugs to other students in the school.
75 Cal. Rptr. at 222,
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liminished if he is unfortunate enough to have a privacy in-
terest that is at odds with the college’s interest in making a search

> with his collegg means only that his constitutional rights

e
\i—ﬂ
>Lﬂ
?.3‘“
jouipl

.a “TJ

It appears that the interest in privacy is given a low value in
these cases as a result of an undue concentration on the student
against whom a particular search produced evidence of prohibited
conduct. Tt is utterly misleading to contrast the accused and
“other” studenis. The privacy protected by the Fourth Amend-
ment is not reserved for criminal suspects or for those who violate
school or college regulations.  All students while in school or col-
lege have a stake in preserving a modicum of privacy against the
interference of the police and also from teachers, administrators,
and other students. But, as in the criminal law generally, only the
person put in serious ;C()pardv by a search is hLel}, to have a suf-
ficiently strong interest to challenge the legality of the search. The
student pmsecuted however, is not the only student searched.
Moreover, it is obvious that searches are conducted on the basis of
suspicion, whether well or poorly grounded. Plainly, not all
suspicions turn out to have been correct. As the barriers against
unreasonable searches go down, the privacy of all students is
sacrificed. The resulting state of affairs is forcefully described
by the succinct Cunclusmn of the Fifth Circuit Court of Appeals
in the Piazzola case:

the search was an unconstitutional invasion of the privacy both of these

appellees and of the students in whose rooms no evidence of marijuana

was found.?v7

Although the court here was referring to a police search, a search
by college or school officials would similarly tend to invade the
privacy of all students who are searched. whether or not it turns
out that they have engaged in any wrongdoing.

In his Moore opinion, Judge Johnson adei od a test, the heart of
which seems well calculated to provide a basis for balancing the
individual student’s privacy inlerest against the educational insti-
tution’s interest in law enforccment. According to this test, the
critical question is whether a dormitory room is ueseﬂ in a way ‘hat
would “seriously interfere with campus discipline.” Unfnrtunately
the application of this test seems to have failed to result in the de-
sirable balancing for two reasous.
at “usinff a dormi-
uld always constitute

First, the court assumed without analjf*is th
torv room for a purpose whici is illegal” w

T85,

\u—-n [

167. 442 F.2d at 290.



a serious interference with campus discipline. The problem is
that schools and colleges are not uniquely affected, as Lducatmndl
institutions, by each and every violation of law. A determination
that there is such a special effect requires an examination of the
particular violation in the particular circumstances. V\"hether a
narcotics violation by a student peculiarly affects interests of ¢
educational institution might depend on such lactors as whcther

school or college is involved, what narcotic substance is involved,
whether the offense is possession or sale. and—if a sale—whether
the quantity involved is large or small or whether the circum-
stances suggested a casual transfer or -+ professional operation. The
relevance of such factors is. naturally, something over which rea-
sonable men might differ. Nevertheless, it does seem clear that
one student possessing one marijuana joint in the privacy of his
room does not obviously and inevitably pose a serious threat to the
educational institution. Whether such a threat exists must be
examined and not simply assumed.

The second shortcoming in the application of Judge Johnson’s
test in Moore is the failure to require a warrant.'®  Assuming an
appropriaic determinatico n has been made that the educational in-
stitution has an interest independently affected by a particular
criminal violation, that interest would not neccessarily be jeopar-
dized by requiring a warrant. On the contrary, it would scem that
the requirement of obtaining a search warrant from a neutral judi-
cial officer in the absence of “emergency” or other special circum-

stances would tend to achieve some balance between the compet-
ing interests f the student and the school or college. None of the

courts in these cases directly discussed the ]l]%tlfl(:ﬂfl()n for not ob-

taining a warrant, nor suggesied that the warrant requirement

would have placed a special burden of any kind upon the adminis-

T tration of the edncational institutions involved. There is no indi-

cation in any of the locker or dormilory room cases that obtaining

a warrant would have jeopardized the safety or welfare of any
students in any way.

An argument was advanced in this direction, however, in the

case of In re ., one of the pocket-search cases discussed carlier.

- It is quite likely that issuing warrants {or administrative searches of schnol lockers

S ‘ge dm‘mllury rooms wuoes not fit nLatly within ing practices or statutory pro-

.18, What Is eszential is the intervention of a Jll(llLlﬂl (1fflcer, and it may be that

.: other form of authorizing order would have to be substituted for a warrant.. But, in

zny eveni, existing practices and statules can be modified as ar:lpmprlate they would not

justify warrantless searches where the intervention of a magistrate is constitutionally re-
quired to make a search reasonable.

.

L
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If a warrant had been obtained (or a formal arrest made), the
court said,
little imagination is needed to visualize the adverse effect of such full
blown criminal procedures on the school’s discipline generally.169
Instead of obtaining a warrant or making an arrest, the dean of
students, acting on the information provided by a student infor-
mer, “asked” the student defendant to accompany him to the dean’s
office and there o empty the contents of his pockets. For this, the
court had praise:
Without the intervention of law enforcement officers and with little or no
disruption of school activities or discipline, they conducted an informal
investigation of the reported matter. Their information may or may not
have proved to be valid, but their action insured that the adverse effect on
the student’s well-being, on his present and future emotional reaction to
the event, as well as on the several societal interests concerned, would be
kept at a minimum,17°
Exactly what the court meant by “disruption of school activities or
discipline” is not clear. This apparently means that obtaining a
warrant would be administratively inconvenient. While no doubt
the school has an interest in avoiding such inconvenience, it seems
an interest of low magnitude when weighed against the student’s
interest in securing the privacy protection of the constitution. Tt is
always a nuisance for law enforcement officers te iake the trouble
to get a warrant.

The In re G. opinion may also be read to contain the oblique
suggestion that school officials might ignere evidence of erime
rather than accept the burdens of obtaining warrants. It seems
inevitable that this would happen in some degree as it is a cost to
society of providing any constitutional safegvards that increase
the burden of law enforcement. But the problem is not unique to
school or college officials. If the nature of our schools and colleges
heightens the likelihood of crime or the importance of crime pre-
ve~tion, we should be prepared either to provide the personnel and.-
facilities necessary to that-task or to change the nature of our edu-
cational institutions. We should not force students into such in-
stitutions and then blithely remove constitutional safeguards they
would otherwise enjoy. 7

The main emphasis of thc passage quoted from the G. case is
the impact of the warrant procedure on the searched student him-
self. The court argues, in effect, that the student’s interests receive

169. 11 Cal. App. 3¢ at 1197, 90 Cal. Kptr. at 363.

170, 1, " )
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less rather than more protection. if a warrant is required. That sort
ST of self-serving assertion must lways bhe grected with profound
suspicion. In the first place, tac courl’s argument implicitly as-
sumes cither that the school’s end the student’s interests are never

'ih confliet or that,.if there were a vonflict, the school officials
would act in the student’s, interest rather than the school's. There
A is no reason to believe eithdr assumption to be correct.. At the very
I least, the student himself should be given the opportunify, through
the device of a {ruly voluntary consent,’! to decide whether a
' ~ warrantless search is in his own interest. I"urthermore, if the
.court’s argument is soun-. it would seem- to apply to all persons
ssuspected of erime, not just to those wito happen to be students in
schoal. “The court’s reasoning is that such suspects are better off
if warrants are eschewed because they might turn out to be inno-
v . cent and ther. the whole matter would be morce casily forgotten as
i : a passing incident rather than as the serious event signaled by pre-
sentation’of a warrant. ’ o
- _— There are several major difficulties with the court’s approach.
~ First, being searched for evidence of a criminal violation is a
serious matter that cannot and should not be lightly regarded by
anyone concerned., Secoad, it is very doubtful whether being
searched. with a warrant will ordinarily have a greater impact on
the subject than being searched without one. In fact, a warrant-
less search seems more likely to-convey the impression that the
searched individual—be he young or old—is helpless before the
: ~ arbiirary exercise of power by those officially clothed with' so-
ciety’s authority. Third, it seems clear that a green light to war-
' . ~raniless searches wiil stimulate searches made on weaker grounds
ahd with greater frequency. Rourth, both those who have and
i " those whe appear to have .violated laws orregula.ions have an ob-

. i - . . - s 1 . LT . ., 1
. vious interest in resisting the_gathering of gvidence against. them.

v There is also a strong hint in the court’s reasoning that young

people are different—a hint, that is, of the idea now discredited by

S the Gault decision that young people will be better served by en-
trusting their freedom to the well-motivated actions of their adult
o : superiors than by protecting them with the constitutional rights
afforded adult members of society.!"?
If the arguments-articulated by the court in the In re G. case lie
silently behind the conclusions in the cases discussed in this paper,
my belief is even stronger that the warrant requirement should be

i 717L See pages 65s6i infra. »
172. See text at notes 49-52. s
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imposed upon administrative searches by school and college offi-

cials.

Superior's: Authority over Discipline and Security

The case against the student in Moore ends with what purports

to be an alternative holding. Apart ftom the other reasons given,

: the opinion states -that the student’s objection to the search of his

. dormitory room is conclusively answered by a ‘“settled” line of.

cases.involving searches by a “superior charged with a responsibil-

ity of maintaining discipline and order or maintaining sec¢urity.”17?

This alternative approach to the case has the aura of an after-

| thought.'™ it certainly is given very little emphasis by Judge
, Johnson. ] : :

The four cases'™ on which the court relied unmistakably sup-

. port. the proposition that, in seme circumstances, a “superior” re-

sponsible for discipline or security may wake searches that would

otherwise. be unconstitutional. But it- seems  extremely doubtful

whether the justifying circumstances of those cases can be trans--

' ition. Two of the {our cases involve

o searches by military authorities of persons subject to” military

: '173. 284 F. Supp.-at 730-31. The staterients immediately preceding and following ‘the
) language quoted in the text are at first confusing. The court introduced the qusoied
' language with the statement, “Assuming that the Fourth Amendment -applied to college
discipline proceedings,” 284 F. Supp. at .730. yet the opinion nad, it seemed, clearly as-
sumed all along that the Fourth Amendment “applied.” The question was how it applied.
, Following the language in the text the court said that a dormitory student waived ob-
i jectidn to reasonable. searches. But the concept of a student dormitory tenant waiving
' objection to a reasonable search”is both conceptnally meaningless and seemingly incon-

sistent with the court’s earlier analysis. ‘‘Reasonable” searches are not proscribed by the

Fourth Amendment, so waiving objection to them is not. necessary, Moreover, the court

*f had earlier rejected any suggestion that the student could be compelled to waive a con-
stitutional right as & condition of entry t& college. Now the court seems to be saying that -
such a waiver is eifected as a- conditien of entry into the college’s dormitory (which it-
self, in many cases, is &ither practically .or legally required of students seeking admis.ion,
see Gordon v. Riker, No. C. 426-71, 3 CovLEGE Law BurretiN 101 (Fla. 8th Jud. Cir. Apr.

15, 1971)). . '

I consirue these twg somewhat ambiguous statements ta, mean something like the fol-

, Apart from any special application of the Fourth Amendnient to a stfident-col-

~lege context, a student who is also a lessee of dormitory space from a college must be
assumed to understand that his room might be. searched by college authorities who, in a
sense, are “superior” officers charged with the security and discipline of the college dormi-
tory. ; - .

174," This alternative ground might be considered as a part of the criminal-administrative

distinction also relied on by the courc and -discussed earlier. See pp. 38-41, supra.

175. United States v.«Collins, 349 F.2d 863 (2d Cir. 1965) ; United States v. Grisby, -335
F.2d,*652 "(4th Cir. 1964); United States v. Donato, 269 F. Supp. 921 (D. D. Pein:),
affd. 379 F.2:: 288 (5:d Cir. 1967) ; United States v. Miller, 261 F. Supp. 442 (D, Dal.
1966). See also Uni -d -States v. Crowley, 9 F.2d 927 (N.D. Ga. 1922). See generally
Bible, The College Lormitory Student and the Fourth Amendment: A Sham or a Safe-

’§§aﬁ§£)u SaN Fran. L. Rev. 49, 57-58 (1969) ; Comment, 17 U. Kans. L. Rev, 512, 524-
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“have performed the: rn]c of magistrate in authorizing the search.’

‘at 923.24* :Donato also' r

_to expect the need fur surveillance grcwmg out of- tbe peculiar work involved.

ldwl"‘ As the opinions in those cases (]Ldﬂ‘_, reveal, ﬂwe Fnurth
Amendment is applied under military law. or in a military context
in a unique and qualified Fashion.''™  Moreover, c¢onsiderations
peculiar to the military so dominate such cases that they provide

_ very shaky analogues for application to civilian law.'™ In addi-

tion, in ones of. the two, military cases the existence of probable

caqu was not Chdl]enﬁed and a commanding officer was held to
1790

The other two cases deal with thé search of a mcki:'r of an em-
plovee of the United States Mint!® and the search of a”jacket of a

: Umfcd States {‘uf-ammq House Emplm*eei"‘l It does not seem very
' bold to assert that these two situations also preser.t ({UltL extra- -

ordinary security needs. In the Customs House case, in addition,

. there was 1emalkaﬁlv strong evidence sug gesting that the defend-

ant had stolen $152,000 w ()rth of jewels frnm customs and there was - ’
also an apparent need to act rapidly to recover them. Furthermore,
the Customs House case was decided hefore Camara. and the
United States ‘Mint case ‘was undoubtedly argued, briefed, and the
opinion written too eall'y to. be influented bv the Camara deci-
sion.'®? Finally, both cases were influenced by a distinction Lej

tween. publie and private property that has been subsequently re-
jected by the Supreme Court in Katz v. United States:'%?

It simply does. not seem proper to conclude that a student ‘in

fcu]legcp (or schcml) should be subjec*c,d to the kind of authoritative

discipline that may well be appropria.e for a soldier on military
duty. - Slmllarlv, neither a Qcﬂlege nor a school has the klnd Df

175 Umted States v. Grisby and United States v. Miller, note 175, supra.
177. See United States v. Grishy, 335 FZd at 654:55; UmtEd States v. Miller, 261 |

Supp. at 445, 449.
. 178, A fifth case, cited as gnmpare by the Moore EDlll't hﬁld the search in, quc:stmn

unreasornable because civilians living overseas on a military cumpmmd are not suhject to . -

military law. Saylor v. United States, 374 F.2d 894 (Ct. of Claims 1967). See alsq Powell
v. Zuckert, 866 F.2d 634 (D.C. Cir. 1966). A case decided ‘smi"e Moore, Biehunik v. -

’Féllcetta, 441 FEd 228 (2d Cir. 1971), has applied a mllgary law! ‘type analysxs in uphold-

ing a “seizure” (line up) of pnllcemen by the police commissionef for the purpose of ih-

- vestigating allegedly improper behavior by police officers while on duty. Cf. Keene v.

Rodgers, 316 F, Supp. 217 (D. Maine 1970) (maritime academy) ; - United States v. Coles,

,:302 F. Supp. 99 (D. Maine 1969} (job corps center). v . ,

179. ‘See United States v. Grisby, 335 F.2d at 655. . -
180. United States v. Donato, note -175, supra. - : o

181. United States v. Collins, note 175, supra. - '
182. Camara was decided op Iune 5, 1957 and the Umted Statas Mmt case ( Darmm)

"on June 30, 1967

£

llins, 349 F, 2d at 858; Umted ‘Stafes v. Dﬂnata, 251 F.*Supp.
led on a regulation stdting that the searchgd Incker was not
bject to Inspection. If -Donate is correct, it is not because of
persons emplayed at ‘the United States -Mint oughit feasanahly

183. See United States:v

private and that it was s
the regulation but becan

& . T f-"ﬁS 5 i
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rowerr;dmg interest in pI‘EVEHﬂHg theft ﬂmt would excusé watching
* students . through peepholes.’®*  Only a very cynical view—one

that sees ;fht}nl or college as not different from -jail or the army—
would support such a comparison, There is little reason to believe
that .this is the view the courts project in” talking of the special

- relationship of a student to his educational institution*®

CONSENT TO A SEARCH BY POLICE

TIn four of the cases (Piazzola, Moore, Stein, and Owverfon), the .

police Elt]lct‘ made or participated in the .earch. In each case it
way claimed that th police.involvement in the scarch was made
with the consent of a school or college official empowered to give
that ‘consent. In Piazzola alone was this contertion clearly. re-
jected. The Stein. and *Overfon courts held that the education
official’s consent was valid. The Moore opinion seemed to rely on |

‘the college administrator’s consent as part of the justification for

partlmpah()n by the p(}hce in the search of student rooms. Read
with the hindsight of Judge Johnson’s ‘%U]]SLunnt Piazzola ﬂplnmn,,
however, it appears ihai the rationaie of Moore is that the search
was made by college officials for college purposes and that the
presence of law enforcement, officers was purely coincidental. In"
the.Steiri .case the court held in the alternative that the student him-

self had validly consented to.the scarch-of his locker.

&

Y

Administrative Consent—Power ,

In determining .whether the educatmna] admlmqtratm I'lldy con-
sent to a search by the pu]u:e the problem is still one of balaricing
the interest of the student in being free from governmental inva-
sions of privacy and the interest in law enfnrc‘ement Now, of
course, the law enforcencent interest clearly means -euforcing the

- criminal law; there is no longer any question of serving e*xduswely

educational purposes. For this reason, and because the police are.

“now the primary actors, it is possﬂﬂg to argue that the threat to

the. student’s interest is greater and the special interest in carrying
out the search is less.. Whether or not such an argument is sound,
certainly the factors that contribute to the balancing are in some
way different when educational purposes are not in the forefront.

I earlier stated my position that an administrative search by an

}gducatcr that has focused on a suspected 111f!rac;tmr‘1 of a-law or

184, See United States v. Collind, 349 F.2d ar 866,

185. Cf. Breen v. Kahl} 296 F. Supp 702, 707-08 (W D. " Wise. 1969) aff'd, 419 F.2d

1034 (7th Cir, 1969).

§ , —iéL \ | ';;‘
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_ reguiatia}l for which the student suspect is threatened with serions.

sanctions cannot be substantially differentiated from a law en:
forcement search by the police. Consequenily I argued that the
educator ought to'be limited to searches conducted ‘with a tvarrant
or under the special circumsiances that would validate warrant-
less searches by law enforcement officers. 1 would add here the
further argument that educators 4t all levels should not Lave the
power to consent to searches of sstudént’ roomns® or lockers whether
or not they have the power to make those searches themsélves.
This position has the virtue of -clarity and simplicity. And, T be-
lieve in the long run. it will be the best rule for maintaining the
integrity of both our system of justice and our system of educa-
“tion. . ° ; : : - '

Plainly, there are other possible positions concerning the relation-
ship between administrative search and consent powers. First, it

is-possible to argue that the administrative search is valid; but an’

administrator’s consent to a search by law enforcement officers is
and Piazzola opinions.. Tt is Judge Johnson's view, as we have
seen, that the search hv college officials in Moore 'was reasonable
under the Fourth Anmiendment mainly because of the, college’s
special relationship with and responsibility to its students. Applyz
ing this ratiopale in Piazzola,” Judge -Johnson stressed the limited
nature of the college officials’ interest and authority and specifi-
cally rejected ‘the claim that the régulation authorizing college’
searches provided any basis for a consent to a search by the police
leading directly to a criminal prosecution. x

LAIR AR

T

"".’ » s / o 3 ‘ : = - T Y] i {i ; - S ) x =
His opinion referred approvingly to United States v. Blok,'®% in
which the court said that a government employer might have the
right to inspect his employce’s desk in a government. office for
fimited purposes related to th= employee’s work but that the em-
ployer had no power to consent to a criminal search by the police.
. According to the Blok court, o ’
. . \ F . _ _ -
Operation of a government agency and enforcement of criminal law do
~ not amalgamate to give a right of search. beyond .the scope of either.287
In affirming the Piazzola opinion, the Fifth Circuit- Court of Ap-
peals drew heavily on the ¢pinion of the Superior Court of Penn-
sylvania in: Canzril?qzweall A v. McCloskey.'*® The McCloskey case
186. 188 F.2d 1019 (D:C. Cir, 1951). | T
187. Id. at 1021; see United States v. Hagarty, 388 F.2d 713, 718 (7th Cir. 1968). -
188. 217 Pa. Super, 432;\\272 A2d 271 (1970). .
: i

\

. i ] B = 3 s ¥
sition taken by JTudge Johnson in Lis Moore



';\\ | ‘

.
= i *

held that the consent to a police search of a dormitory room bY
officials of a privafle university was invalid even though the uni-
versity as lessor of the room reserved the right to check for daz-
ages, wear, and unauthorized appliances.'™ . For this prnp(‘%imn
M( ‘Closkey relied in turn on the Supreme (;uurt s opinion in Sfoner
v. Californta.l™ In that case the fﬁupu:nm Couxt held that a hntel

clerk could nnt consent -to a search of a nuestﬁ hotel rdom.  The

Caurt acknowledged that the guest might have given implied or
E‘\gpress permission to maids, janitors, and repairmen to enter the
room in’ the performance of their dutges “But the conduct of the
night clerk and the police in the pre&ent se was of an_ entirely dif-

f@rem order.’ 1}1 -

The central. .question to be asked in applvmﬁ' the Stoner principle’

“to locker and dopmitory room searches is whether a search by an
educational administrator redlly is of an “entirely different order”
from,a search by the police. T have argued that an administrative
_Search for the purpose of finding evidence of mlsgqnduct justifying
a serious noncriminal sanction is not significantly different from
a p()hce %earch for evidence of a Uime A somewhat more restric-
.tive view would suggest that the similarity of administrative and
law enforcement searches would vary with circumstances, depend-
ing parhcularlv on the scope and purpose of the administrator’s

power to search. ;

T* or cxampl& a I‘(:mm mspcctum by a C‘DHG“E de.:m ]mﬂim"‘ ior an

of a maid ’g,ﬂ make thc bed but b()th are qul(e innocuoils C‘()lIIpaI‘Ed
to a search by the same dean for evidence that would support an
expulsion. "Also, searches by officials of private and public eduea-
tional institutions may.involve significantly different implications.
The administrator at the public institution, unlike his private coun-
terpart, exercises governutental power; thus only he is clearly and
directly subject to the restraints imposed by the due process clause
~of the Fourteenth Amendment.?"? It might be possible to conclude,
therefore, that a law enforcement search by the police is' of an

“entirely different order” from the landlord-type search that the

P(;nnby]vama court said the private college officials would be en-

L]
i

189.- See atbo People v. Cohen, 52 Misc. 2d 366, 292 N.Y.S.2d 706 (Lst ]jjst Ct. Nassau
Cty. 1968) (private college official’'s power to enter student’s room could not be “frag-

* . mentized” and used as basis of cnnsentmg to police search).

190. 376 U.S. 483 (1964).
191. 376 U.S, at 439.

— 56—
63

192, See O’Neil, Private Universities and Publu: Law, 19 BUFF L. Rev. 155 (1970). -
But ¢f. 56 Corn. L. Rev. 507, 513-18 (1971) o -
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police search. 3 o

titledt to make in McCloskey, but not from the pulﬂi(' college offi-

cial’s search for marijuana that was found to be reasonable in
Moore. This analysis suggests that the administrative search in - .
Moore was nol of an - entlrel different order” from the law en- .
forcement search «in Piazzola, ‘and_ therefore that Piazzola was in-

correctly decided. . \

.
3

‘Despite these contrary arguments, Piazzola-is, in my judgment,
a soundly reasoned case, At least as explained in Piazzola, the
search that led 1o the expulsion in Moore was justified precisely be-
cause it was -different from a search by the police—Dbecause the
college had a unique interest and a more [imited purpose than the ,
police would have had. Havm“ made this judgment, it would ; :
have been completely inconsistent for the, court in its Piazzola de-

cision to have ermlHed the admmlstratnrs limited authority to o

search to provide the Dasis for an unlimited authority to” consent.

The court’s reasoning plainly ‘compelled the .conclusion that the
pohce search was nf an entirely different order. . —

A second c‘mc] quite different poqltmn on the relationship between -
administrative search and consent powers was taken by -the New

*,

York and Kansas courts, respectively, .in the Overion and Stein . - -

cases. -In both cases the courts, having observed that the. school
administrator had certain authority to open lockers for school pur- ~
poses, reasoned that this authority provided a basis for consenting

{0 the search by law enforcement officers. Tt is not easy to find a
rationale by which QOuverfon and Stein can be squared with Moore :
and Piazzola. | :

Of course it is possible to disti gmsh the Mnare/Pzagzoli and ‘ —
Querton/Stein positions on the basis of different factual settings. - L
Under such an analysis, school lockers are different from college -
.rooms and that is all there is to that: It is also possible that Quver- _— )
ton_and Stein proceeded on the theory that, in the circumstances’
of those cases, the students had no reasonable expectatmnﬁﬁfprls
vacy in their schooklockers.  But any implied Warvefpf rights that
might be derived from- regulations on use of the lscker and from
the student’s, understanding that his use was-flonexclusive seems

especially. weak “as apphed to the school-official’s ansent to a - , L

- . —

Drawing a ‘distinction Between searches by school officials and
law enforcenient officers will not, of course, inevitahly protect the—"
student. A school official’s lawful search might well produce ‘evi-
dence that is turned over to the police and us‘ed aﬂ‘amst the student

—57—




T considerations that justify ac] ministrative searches by school
.. authorities also justify law enforcement searches by the police.

" This, of course, is directly inconsistent with the- Moore/Piazzola

. : reasoning. In contrast to those cases, the Sfein and Owverton cases

" seem to reach the conclusion that the unique educational purpose

Q
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- . _in eriminal (or juwvenile) proceedings. " That is what happened in
1 - thé Donaldson case. as well as the In re G. and People v. Stewart
cases, and apparenily the evidence taken in Hoore was used in a

criminal prosecution as. well as in a disciplinary proceeding.™¥ -
Nevertheless, the question is what the student reasonably should

liave umk‘f%iu(xc] as a ]imitatinn (m‘ﬂle priva(“v of Ili‘% 1()(21{21‘. - It

_ prlnmpal w1U use hl'-, power 1() %C;l[‘il (and any (,vu]uu(; hscmfcrcd
. =1 thereby) discreetly and to serve ,educational purposes with the
student’s best interests in mind. If the student does reasonably
expect-this (or, more accurately, if he fails reasonably to expect
the contrary). the student’s undeestanding that the viee-principal
might inspect his .locker should not be L}Ltended to embrace a
power by the vice-principal to consent to searches by the police.

e . Apart from these not very satisfactory ‘explanations, there is
e dpp:utﬁili nn)uml for reconciliation of the Querlon and . Stein
cases, on the one hand, and the Moore/Piazzola apprnac;h on the
‘other. ‘The Dupremc Court’s decision in Stoner and similatr cases
‘were not mentioned +in either Qverfon or Sfein.'*** In fact, it is
fair to say that neither_the Overfon nor the ‘Sfein opinion reveals
any need to exnlain why an authority *to search that is_apparenthy
based on the unique educational-rekationship_provides a basis f,{)r
EOI‘I'%‘(;I]flIlEs—-#ﬁ = Taw enforcement search. A reading of these
_——-gpinions as a whole strdngly suggests the conclusion that the very

served by school locker searches (or an lmjnrta it part of it) is.the
protection of all students through a rigorous enforcement of the
criminal law. As I will dl%Cll%*’i slmrtly in the next section, this
approach (pdr‘j.u;u]arly as applied in New York) seems to heve the
effect of causing what purports to be a limited educational excep-

H

193. See text at note 146. . :
194. There are other third-party consent cases that are arguably lﬂCDHEISIEDE with

"Stonér, see Anno.; 31 A.L.R. 2d 1078 (1953) & Later Case Service for velumes 25-31, at
832 (1970)% ¢f. Fr: ier v. Cupp, 394 1.8, 731, 740 (1969), but these authorities were not
used in exther Stein or Overton. In the original C’tzermﬂ. opinion, considerable reliance
was placed on United States v. Botsch, 364 F, Qd 542 (2d Cir. 1966), in which the court,
with Judge Smith dlssemmg, had upheld a third- party consent on thg basis. of a narrow
distinction betweén the facts in that case and those in Stoner v. Californid. Following
- the remand by the Supreme Court, reliance on Buésch was abandoned in the sgmnd Qveri

"« [on opinion.
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tlnn to swallow up the general 111](: that would otherwise prc)’VldE
some Fourth Amcndmcnt protection to school lockers. "

A third posltmn is pns%nb]c under which an edlnaiunla] 'ulmlm'%-
trator is authorized to consent to ‘a search by police under certain
limited circumstances whether or not he himselt is authorized to
make an unwarranted search.'”® Tt may scem illogical at first to
permit the administrator to consent to what he cannot do himself.
This position. would elearly ‘be inappropriate if the administrator
granted his consent perfunctorily. That would simply mean that
the. administrator had power to achieve indirectly what he was
forbidden to do directly. Bui this third position may make sense
if -the eollege or %C]‘l(‘()l' o{hmdl were seen as perforining the func-
tion of a maﬁlatrate““ As a stand-in for thé magistrate, the edu-
cation official would consent to a police search only upon a sub-

stantial showing of a nced to search tantamournt to the probable

cause required before a warrant pay. be issucd. - The standard, of .
course, might be higher or it might be lower (]l]si; the “reasonable
pasis” standard ad-opted by the court in M’onr(g) 107.

~ The basic idea behind this position runs f,a](mg the following
lines: conducting searches is a law*enforcement function, some-

thing-outside the normal sphere of an educational administrator.

The p()'li; know how 1o conduet-such searches and the schoolman
does not. Furthermore, the administratér can, perfori his-primary——
tasks better if he is not a part-time policeman. At the same time,
there ‘are strong educational interests that may J‘Htlf’y searches
even though a warrant is not available. ,But such searches should .
not be left to the unfettered discretic Ica

1 ;]]q

on of the pnhce -An E-d"ucaun*
may seem naturally to have a distinet interest, not clearly sup-

pDrtlve of or antagonistic to either student or police. While acting
in a ma gﬁtrate -like capacity is also®outside his normal educational
sphere, it is not so far outside as pla’y‘mg policeman would be, and
filling such a role is not so inherently likely to compromise his per-
formance of his primary functmn as an educator. oo

Need]ess to say, this third pDSltlon contains some serious weak=

based on‘state or lm:al law or on hlS cnndltmns of mp]@yment rathEr lhah ofi constitu-

tional judgments. 4
196. Cf. United States v. Grishy, 335 FZd 652, 655 (4th Cir. 1964) ; Jmnt Statemﬁnt
on nghts and Freedoms of Students, 54 . AAUP Bulletin 258, 251 (SECE]GH VI B. 1)
(19a8) .~
197. It seems very ]xkely that Judge Johnson did base his Moore decxsmn on the assump-
tion that the college administrator had made an independent judgment that the search .

. should be made. Of course, Piazzola tells us that the Moore search was an administrative

search rather than a consent. - i
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nesses. Flr%t it is based on an a%%umptlon that may be extremely
unrealistic in most cases. - To be equal to the demands of ‘the magﬁ;a
" trate’s role, the school or c‘u]lewc- ¢ dnvinistrator would have te view
himself in a truly neutral position, standing between student and
police, and he would have to be so viewed by others. In fact, as
the cases suggest, the administrator’s predispositions are ]lkdy to
be strongly in harmonywwith thé law enforcement c{ficers, Further-
more, apart from his own inclinations. the administrator will
likely be under strenuous pressure to defer.-to the law enloreement.
inierest. To be sure, not all magisirates are models of cll%micrcatcd
fairn(‘és lthu' But thc‘ magiqtratc s a- ]UC]ICIB:I ()thLr .;111(] is
' M()ru)ver ﬂle P%%Cﬁtlal Dxlfll[‘(; of the Inil“l%fl‘dtL s p()‘alh()ll his traln-
ing, and his experience all tend to reinforee a stance of ncufrahf‘k
é nd objectivity. The educational administrator, on the other hand,
s.not trained or expu]enceﬂ in making such detached judgments.

Hl% pﬂ‘ilhﬂﬂ is in no way insulafed from public or emp]nvcr pres-’

sil ]e criticism of any resistance 1‘(1 the p(lll(‘e is llmc]y

sure. Th
‘L - _

:';
/

,r’

J

» The second "Weaknfz" is indi caied by the queg tl(m whether there

j‘;‘-%q;‘—réﬁll’yprﬁ -any-need-for-putting- arrfﬂﬁfjﬁﬁtmal:/ndmmlqtratnr in the

position of a _qudasglmélstmtc fm‘ purposes offonsenting to a s(‘imo]
locker or college .rbom search. It scems gj’carly desirable to re-
qiire a Judlma] judgment by a real mag}étrate whenever possible.

If a genumc emerﬂ‘enc‘y eufstﬁ 50 ﬂlﬂt;{t is n()i posa;b]a to uhtam

wvt}mut E‘lﬂwr a warrant or C(miﬁu* Thug fhr‘ mf"?d for an Pdu-_

cator-magistrate’s consent wonld seem -to arise only in a kind of
‘no-man’s-land situation in whfigh obtaining a warrant was for some
reason impracticable, a %E}ﬁ?h .was . de%irablc; but-a clear-cut emer-
gency did no{ exist. That siich situations would arise with any
frequency seems doubtful. Tt seems clear, furthermore, that estab-
lishing‘ the existence of such circumstances would. entail the mak-

. ing of very-fine distinctions by all concerned—the law enforcement
officer seeking con:ent, the educator called upon to substitute for
the magistrate, and the reviewing court determining ‘the validity
of the consent iflit is %ub%equenﬂy challenged: In add;tmn, a rule
of law authorizing g this. in-between consent practice would tend to
» invite the police, possibly supported by the substitute magistrate,
tﬂ disregard the warrant procedure and to gamble that the search

| S E
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" would be upheld ejtiier as an emergency scarch-or on the basis of
the educator’s consent. : - A

" Despite these impressive weaknesses. ithere is a strong case for
imposing the magistrate’s duty upon a school or college adminis- -
trator i/ the ‘aw develops in such a way as to permit warrants to
be dispensed with in connection with school locker or college room
searches under circumstances otherwise prohibiting warrantless

- searches. A regu'dir magistrate is far preferable to an education
‘substitute. But il the choice is between no magisir. te and a sur-
= rogate, magistrate, it may be reasonable to opt for the latter. If
L - _this third pesition'were adopted®by the courts: it would seem highly.
‘ *" desirable for educational institutions to iden:ify clearly the official
who will perform this function and to-attempt to creatc his duties
in such a way as to minimize conflicts of interest for him. In de-
termining the validity of the. consent given by this official, the .
courts would presumably take. into account any evidence tending
“ to establish the official’s independence or lack of it under the cic- .
cumstances of the particular case. :
. |
Administrative C c?n\}égni-slf oluntariness '
oL Once it is .dec:’id\v:ed that -an educational administrator has power
! to consent to a search by, law enforcement officers, the next ques-
. ~ tion is whether the éons’sé\ht was given and. in particular, whether
N * . . it was given voluntarily. Of the sehool and’ college cases considered
here, only in the QOuerton f‘fl‘;‘f? was_the voluntariness of the educa-

LE

. tion official’s consent challenged. .

. ’ 7 ‘The Qwerton case had been remanded'® to the New York courts o
i by the United States Supreme Court in‘ the light of Bumper v.
North Carolina ** " In Bumper, as ‘in Overfon, a search warrant

» was presented at the time the -search was conducted but was not
~ subsequently relied on as justification for thesearch. Reasoning
that the claim of authority to search under”a warrant is tanta-
mount to an announcement. that “the occupant has no right to re- , {
sist the search,” the Supreme Court concluded in the Bumper case ’
that “the situation is instinct with coercion.”?® Therefore, the
 ‘Court held in Bumper that the defendarnt’s: grandmother, who had
" permitted a search of the def"ndant’s mo% in her house after be-
- ing presented with a warrant, had nof/f"‘g‘i’g—ﬁ,%_aé_= valid “consent.”
' I T
Or: the remand of the Overfon case to the New Yerk Court - of
108. 393 U.S. 85 (1968). =~ ' I
169. 391 U.S. 543 (1968).. : -
200 301 USS. at 550. -
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Av als, three dissenters thought the reasoning and holding of

k.
Bumper were controlling,'! but the four-man majority Um(‘ludecl

otherwise. Conceding that a literal application of Bumper-would

demand a contrary vnnt_lusum ithe majority found special circums
stances to support its original determination that a valid consent

for the search had been given.

Coercion is absent in this setting, having been d]%pldt‘f-d hy the pf-rfm‘m-
ance of a delegated duty. While we du‘l state in our prior opinion that
Dr. Panitz [the ‘vice-principal| was empowered to « 'nsent to the search,
in retrospect, it should be noted that this consent was equated to a non-
delegable duty, which had to be performed to sustain the public trust.
(‘nntrastlng the-facts in thfs case with those in Bumper, it does not re-
quue extensive analysis to conclude that the “situation instinct with coer-
eion” which characterized the plight of Buniper’s 66-year-old grandmother

cannot be discerned where we find a public official pEl’formmn‘ a dele-

1 aa

gated, duty by permlttmﬁ' an’ inspection of public property.2

To focus ioo parrowly on these pertlcular words would pvrhaps
distort somewhat the court’s overall position. Tt is probably im-
portant to recall that the court’s thinking also seems to have been
influenced by the school’s property interest in the locker®* and by
something akin to a waiver of rights by the student in using a
locker for'which he knew the schuol authorities retained a key.**
Still, the quc%tlon squarely presented-by the Supremf; Court’s re-

mand was the voluntariness of the vice-principal’s consent. That
question is obviously nct answered by ‘noting that the school oivned

‘the locker and retained certain rights of mspectlon in it.

Unfo ately, it is far from easy to undersiand the answer the
New 1 Di‘k ourt doe s give. POS%I]J]Y its opinion can be read to
mean, ?1]"1"11’)]}73 that tha vice-principal’s® consent was given in re-
sponse to his duiy, nof in response to the warrant. Thare are at
least three difficulties with this réading, however. First, the court
very plainly did not say this in-a direct and straightforward
fashion; yet if that was the court’s intention, it would have been
an easy and obvious thing to say. Second, there was ai least some
evidence that the vice- principal had in_fact been influenced by the
warrant in consenting to the searchg“"sat bESi the evidence was

/201, Séééf N.Y.2d at 526, 527, 301 N.Y.5.2d at 482, 483. © o=
.202. 24 N.Y.2d at 526, 301 N.Y.S.2d at 482. '
203, See text at note 109. - ; .
204, See text at note 154. - ' ]
205. See 24 N.Y.2d at 527, 301 N.Y.5.2d at 483 (dxssentm" opinion) ; 20 N.Y.2d at 364,

. 283 N.Y.5.2d at 25-26° (dxssentmg opinion).
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"‘ambiguous. No doubt this second factor would tend to explain the
preceding one. '

Third, even assuming the controlling imporianee of the vice-
principal’s duty, the ]mw question of voluntariness remains and
the unpmtancc of the invalid warrant is not necessarily eliminated.

If the vice:principal had a duty to inspect lockers under certain

circumstances and a concomitant power to consent to searches -

by the police, it still must be determined whether the power to
consent was voluntarily exercised. To do this, of coursc,- requires
returning to the question whether the vice-principal exercised his
power partly as a result of 'ﬁmvmﬁ been presented with a warrant
that turned out-to be invalid. If !n., consent was partly prompted
)y the warrant, the Bumper case scems to say conclusively that
the consent ’i\iuuld not ]mtlfv t}w search.

ot

Alternatively, the New .York court mayv have been saying, as |
believe it. whs, that the vice-principal’s duty required him to per-

mit the police search. Oaly this construction would avoid the con-

trnlhng mgnlflcam( of the invalid warrant. Escaping the problem
of the warrant in this way, Lowever, -seems merely to return the

- _court aléng another path to the fundamental abstacle of the Bum-
. per case. For equating the vicerprincipal’s nondelegable duty to
‘his consent does not successfully avoid the Bumper ratmnale.

The Supreme Gourt indicated that & consent (;Duld be voluntary
—and valid—only if the person giving it believed that a choice be-
tween permitting and resisting fhe qearc'h was pn%%lb]e If the vice-
principal was duty-bound to permit the locker search, he had no
such choice. This situation would seem to present the same kind
‘of “colorably. lawful coercion” that the Supreme Court attributed
to the ineffective search warrant in Bumper.2*¢ The only dif-
ference is that the coercion was supplied by the New York court-
created duty rather than by the warrant. Ti-is clear, of course,
that the federal Constitution is the source of the supreme law of
the land and may not be violated or qualified by any inconsistent

state laws:®™ New York cannot abridge Fourth Amendment rights -

*!b’y imposing inconsisten{ duties to consent to searches by school’

officials any mere than it could abridge those rights by requiring

pohcemcn to search- houses Sus[)ected of Cﬂ‘ﬂfalnlnﬁ‘ evidence of.

crime: . .,

:‘

 One Wmlld assume (and hOpe) that some, limitation .on ﬂic power

¥

‘of the police to make locker searches in New York: would result

e

 206. 391°U.S. at 550. - / o
207. See Cooper v. Aaron, 358 U.S. 1, 18 (1958).
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& .
from the fact that the duty to consent will arise only in certain
limited circumsiances.”® But the QOwverfon opinion provides no
standards whatsoever for identifving the circumstances under
. which the duty is activated or restricted. In fact, the opinion con-
“tains the disturbing suggestion that the duty amises svhenever there
, Is a suspicion ofsa ’\finlatinﬁ. Are we to assume that any suspicion,
‘. However .unreasonable and whatever the evidence on which it is
- . based, brings the duty into play? The vice-principal testified ‘he
would oper( the locker if there were any charge of improper use;
v the.court seemed to approve of his position. If this guideline is to

be applied, the-police would have an unqualified right to search |

lockers: they would simply appear ai sclool, state they wene
“suspicious of a particular student, and obtain the mandated per-
mission to search. Clearly, the' Fourth Amendment was intended.

to take such unbridled discretion out of t. : hands of the police. ™

ﬁ.‘:’u.‘

.- Even the adoption of some limiting standard would only elimi-
E - nate the most outrageous consequernces of imposing a duty upon a
-school administrator to consent to a law enforcement search. As-
suming that the power to consent exists and that it will sometimes ,
- be exercised, it scems far preferable to give the school official
' _ discretion to consent or not in view of the circumstances of the
N S individual case®han to attempt to spell out in advance the circum-
stances under which the consent must be given. T have argued
- o previously that school and college officials will ordinarily beg
. ’ ;’: strongly inclined to cooperate [ully with police. This argument is |

4 certainly borne gut by tlie destimony of the vice-principal in Overs—__"
| ~ ton; indicating that-he had, actiw%ly.idgntified himself with the .
o law enforcement officers. In the w: rds of the Bumper case, it is

| L unlikely the school official will frequently feel he has a “right to
- “ resist the search.”. , | . ’ _

Nevertheless, there will uﬁdoubted]y be occasions when the cir-

cumstances.of a request to search would properly leac’l\ia\courageous
school official in the exercise of his best judgment t¢ insist on a
warrant. Even if this occurs relatively in»f!reqi:ently,a the power to
. decline to “gonsent” would seem to provide an important if limited
check’on the power of the, police. In such a situaticn, the educator.’
‘would act as a sort of surrogate’ magistrate as outlined earlier. .
.+ The potentially salutary effect of placing at least a subsiitute
F ' magistrate befween the police and the student woild, of course, be

i 208. Cf. People v. Jackson, —— App. Divi%d — ? 319 N.Y.5.2d 731 (1971), holding
3 that a “high degree of suspicion,” though sho.t of probable cause, is sufficient to make
' ; , reasonable a search of .a sfudent’s person By a school administrator. :
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precluded whenever the school official is 'duﬁfyi}}mmd to consent to

police searches.

Consent by Student : - -

In the S{»in case, an alternatlve ground for upholding the rea-
« -~ . sonablengss of tho search was the consent of the:student himself.
The student’s alleged consent was given tc.the 'police in the prin-
L cipal’s office in the presence of the prme:'ipal The student argued
"that his conseni was invalid because he had not been advised that
he had a right not to consent or that evidence obtained as a result
of the search could be used against him. Relying on State v. Me-
Carty,™® the court rejected- these arguments and concluded that
: “the warnings required by. Miranda ». Arizona®™® are not required
= . to validate Fourth Amendment consents or waivers. The Stein
: . court further sought to differentiate the case befare # from the cir-
cumstances of Miranda by stating that the 5tudent consent was
' - given in a L v : |
. . setting whiclr is not to be equated with the aura of oppressiveness
which oft pervades the preciucts of a police station.?11 he

Even granting the court’s premise that the cnntro]lmg question is

" whether such consents are covered by Miranda, the court’s conclu-

sion is not persuasive. The Sup“remg Court-has not limited Miranda

to police station mterrogah(m%-‘% Furthermore, many would chal-
lenge the court’s view that the sctting of the school, and especi cially . .

the principal’s office, is not DpprE%S]VEEU But the question is not
whether the full sweep of the Miranda decifion will be applied to
all consents to search as a simple matter of sfare decisis.*** The -

209. 199 Kan. 116, 427 P.2d 516 (1967)
210. 384 U.S. 436 (1967). ,
- 211. 199 Kan. at 119, 456 P.2d at 3. '

212, See Orozco v. Texas 394 U.5. (1969) (interrogation In bDardmg house bédmﬂm)
Mathis v. United States, 391 U.S. 1 {1968) (interrogation in state Jail where defendant
was incarcerated .for unrelated ﬂffense) See generally Kamisar, Custodial Interrogation
Within tke Meaning of Miranda, in CRIMINAL LAW AnD THE CONSTITUTIOR 335 (Institute
of Continuing Legal Education§#968). As the McCarty case was decided’ immediately
after Miranda and before Oroz#t or Mathis, it seems a weak pricedent for dec;dmg the . ~
cunsaqﬂenc\ss of A nonpolice station custodial interrogation.

213.*8e Egstexn, The Politics of School Dea:en!ml;zatmr New York REVIEW oF Books,
June 6, “at 26; E. FrifbEnserc, CoMING OF AGE IN AMERicA (1963); P. GOODMAN,
CoMPULSORY i%sFmH‘ATION (1962) ; ILricH, Commencement at the Unwers:ty of Puerto

Rico, NEw Yomk' Review oF Books Oct. 9, 1969, at 12: H. KonL, 36 CHILDREN (1967) ;
J. KozoL, DEatH AT AN EAREY AGE (1967) ; G. LeoNARD, EpucatioN anp Ecstasy (1963)‘
See also Our TiME Is Now: Notes FrRom THE HicH Scuoor Unpercrounp (J. Birming-
ham ed., Praeger 1970) ; How OLp WiLL. Yéu Be 1N 19847 (D. Diroky ed., Discus 1969) ;
Tse HicH ScHOOL REVOLUTIONARIES (M. Libarle & T. Seligson eds.," Random House -1970).
© 214. Whether and just how the Miranda warnings will be absorbed as Fourth Amend-

meént conseit prereq ulsltes is -still an open duestion, Campzirr: United Stﬂtes v. Goolbey,
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question, rather, is 'whether the student’s consent to the scarch was
voluntary. ’ '

The courls have heen extremely reluctant to infer a  consent to a
search that would oilerwise be unrcasonable under the Fourth
Amendment.2!® In addftion, in-many recent cases the courts have
recognized that failure to receive watnings b " consenfing to a
SEEI‘CI] is one factor td be considered in detumnunvr whether the-
consent was vn]untm’:’ygl‘ The Supreme Court has noted the in-
herent unreliability of confessions and admissions by children.”
And the Court has emphagl?ed the need for extreme care in deter-
mining the validity of a waiv:r of both the right to remain silent

" and the right to counsel?'® The language of the Supreme Courl

in Miranda itself casts grave doubt on the voluntariness of a stu-
dent consent given under conditions present in Stein. Tn all sgtﬁ

‘tings in which an individual's “freedom of aetion is furtailed,”

the Court rcasoncd,, there are “inherently compelling pressures”

> that tend to ° undermlne the individual’s will to resist and to com-
~pel him to speak where he would not otherwise do so freely.

Pa1h

The student’s freedom of action is severely limited by the laws
and regulatmns that require him to attend a partlcular school and
to be present in a particular classroom or some other locdation where
he is assigned to be. During the entire school day the student’s
every movement is subject to crmtrnl Plainly the student was not
in the principal’s office because he chose to be there. It is no
exaggeration to say that a student compelled by law ty be in
school, and particularly when detained in the prmmpg] s office, is
in custody in a sense relevant’to the Miranda reasoning?*° '

As all c:f thEEE factﬂrs suggest the setting of Stezn was not con-

419 F.‘Zd 818 «(6th Cir. 1970) ; Spahr V. Umted States. 409 FZd 1303 (9th Cir. 1969)
United States’ v. Miller, 395 F.2d 116 (7th Cir, 1968) thh Unitéd States v. Nickrasch,
367 F.2d 740, 744 (7th Cir. 1966) ; United States v. Plshﬁr, F. Supp.. 9 Crim.
L. Reporter 9405 (D. Minn. 7/22/71); United States v! Pelensky, 300 F. Supp 976
(D. Vt. 1969) ; Unitéd States v. Mo derackl 280 F. Supp. 633, 635-36 (Dx-Del. 1968);

5

United States v. Kramer Grocery Co., 418 F.2d 987. (8th Cir. 1969) (reserves ]udgment !

on questmn) See generally, Israel, Rec;em: Developmeius in the Law and Search and
Seizure, in CRIMINAL LAW AND THE. ConstiTutioN 101, 130-36 (Institute of Cnntmumg

o Legal Education, *1968).

215. See P:azz@la v. %atkma, 442 F.2d 284 289 n.3 *(5th Cir., 1971) and cases cited .

therein.
216.. See Umted Statgs ex rel, Harrls v. *Hendricks, 423 F.2d 1096 (3d Clr, 19?0)

United States v. Caiello, 420 F.2d 471 (2d Cir., 1969), cert. denied, 397 U.S. 1039 (1970) ;
Rosenthal v. Hendersnn 389 Fi2d 514, 516 (Gth Cir. 1963)
217. In ré. Gault, 387 U.S. 1 45 48, 52 Gallegos v. Colorado, 370 U, S 49 (1962).
218. 1d. at 41-42, 55.. : .
219. 384 US. at 467. - -
220, [ see People v. Stewart 63 Misc. 2d 601, 603 313 N.Y.5.2d 253, 256 (Cnm Ct.

1970) (dicturn).
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ducive to a voluntary conseni by the student defendant. Tt seems
clear that the failure to advise -a studen! of his “right to resist the
search” and of ‘the possible effect of the search may have some
bearing on whether his consent was voluntary in any meaningful
sense. That failure takes on very great weight when, the consent
is-given by the student {o the police in the principal’s office wiin
the principal looking on. It would seem, as a minimum, that the
student should {)rdlnarlly be advised. of his" right to insist on a
search warrant and of the possible use of evidence against him.2202

Even wi'h such a warning, the student’s consent shuuh; ordinarily

be regarded as untrustworthy unless one of his parents.is present
or at least consulted before the student agrees to the search. |
Exclusion of Evidence

In all five cases considered here, the %’h](‘](‘;‘ﬂt was attampting to
exclude eviderce he claimed had been obiained as a result of a

search in violation of the Fourth Amendment. When a constitu-, *

tionally forbidden search is conducted by the police ‘and the re-
sultingevidence is offered in:a criminal pmgeedm&,, it is clearly

established that the evidence obtained through ihe illegal search

must be excluded from the case against the deferdant. 221 The deci-
sion in Piazzola that the evidence fcmru in the 1lleval search of the

students’ rooms should not have been admitted i is a cl_assm_ﬂ]ustraa
tion of this exclusionary rule. : ’

None of the other cases reachéd the questioni of exclusion be-
cause the challenged searches.were found to be reasonable. As in
Piazzola,.the exclusionary rule would clearly have prevented in:
troduction of the evidente obtained by 'the pohce in Querton or
Stein2?? had either search been' untreasonable. But the Moore and

Donaldson cases would have raised miore difficult questions of ex- -
esults from an unreasonable; admin-

clusion. When the evidens
an admmlqtrahve pmc"eedmg, ap—

tmn 223 Althcugh evﬁence. has scmetlmes been emﬂﬂded in these

920a. See Knowles, Crime Investigation in the Srhﬂal Its Canshtutmna? Dimensions, 4
J. Fam. L. 151, 154, 163- (1964) ;, cf. Rosenthal v. Henderson," 389 F.2d 514, 516 (Eth er
1968) ; United States v. Moderacki, 280 F. Supp. 633, 636 (D. Del. 1968). . .

221. Mapp v. Ohio, 367 U.S. 643 (1961). .

222. In Stein, the critical ‘evidence against the stuclent was the contraband found in a
«<Dus station locker that: was opened with a key found in the school locker. If the original
s.arch were unlawful, both th¢ key and the contraband would ‘be excluded. See Silver-
thorne Lumber Co., v. United States, 251 U.S. 385. (1929); Pitler, “The Fruyit of the

_Poisonous Tree” ‘Revisited and Shepardized, 56 Cavir, L. Rev. 579 (1968). s .
223, See generglly NQIE, 53 Va. L. Rev. 1314 (1967). The question of exclusion of
* evidence was not reached in either Camare

..Municipal Court, 387 U.S. 523 (1967) or its
companion case, See v. City of .‘:gr;ttle, 387 . 541 (1967)
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contexts by the f‘()ilft% 24 in nﬂler ;imﬁar situations ‘the attempt to

2;3 .

The basui reason for the C’TC]U%H)H&I‘Y rule has been to deter the
police from violating Fourth- Amendment rights.22¢ Tt was (nncluded
that alternative remedies for such 110]dt101’1"§ such as an ‘actién for
damgges againststhe lav. criforcement officer who carried out the
unlawful search, were inadequate, and that the only effective
remedy was pr()lub}tmﬂ‘ ﬂm ude of the fruits of an unrcﬂsonable

search.227 i '
The case for applying ihe exclusionary rule in administrarive
procéedings or with respect to evidence ghthered 111(:!?.;11137’ by edu-

~cational administrators® would seem Lo c]gpgnd on an asscssment
of two arguments. First, the need to deter viokations of Fourth

Araendment rights applies in these other contexts with consider-

" able force. Second, the application of the exclusionary rule in

these other contexts is needed to prevent circumvention of ithe rule
in its primary police/criminal law setting. :

In evaluating the fivst of these arguments, it is helpfv' to 1dt311’(1fy=
three slightly different situations: (1) ewdencs used in an admin-

in a crimi
search; (3) evidence used‘in an administrative proceeding as a re-

istrative pr sceeding as a result of a police search: (2) evidence used -
al law pr{*geedmﬂ' as a result of an administrative

sult of-an admlmstrahve search. None of the cases considered in

this paper ﬂlustratus the first situation, though from the Moore
{:npmmn alone one’ might have thought it was auLh a case. Donaldson

is an. example of " the second situation, and Moare as it turns out,
is an example of the third. ) :

The first situation (pohce search/administrative use) seems the
least important because it seems least likely to occur. On the one
hand,. it-is arguuole that E"{clusmr{ is rmt needed - because of the

224 SE’E‘ Umted States v. Van Leeuwen, 414 F.2d 753 (9th Clr, 1969) ; VErdugﬂ v.
. United States; 402 F.2d 599 (9th Cir., 1968) ; ‘Saylor v{ United States, 374 F‘Ed 894, 898,

T 903 (Ct, Claims, 1967) ; Powell v. 7uckert 366 F.2d 634. 640- (D.C. Cir., 1956), cf.,
Colonade Catering Corp. v. United States, 397 U.S.. 72 (1970) . .(statutory - cnnstrpc:tmn)

One 1958 Plymouth v. Commonwealth, 380 U.S. 693 (1965) (quasx gnmma] seizure) Seg'.

generally, 48.Jowa L. Rev. 710. (1963).
225. See United States v. Schipani, 435 F.2d 26 (2d Cir., 1970)"; Umtgd States ex rel.
Spearling v. Fitzpatrick, 426 F.2d 1161 (2d_ Cir., 1970) ;- NLRB v. Sam@ Bay Daily Breeze,

- 415 F.2d 360 (9th Cir., 1969) (dictum).

226." See Linkletter v. Walker, 381 U.S, 618 (1965) Mapp v. Ohio, 367 U.S. 643 (1961):;

- Wolf v. Colorado, 338 U.5. 25, 4144 (1949) (Murphy, J., dlssentmg) Wgeks v. Umted

States, 232 U.5. 383 (1914).

227, See cases, note 226, ssupra. The various alternative remedies and their defects are
-siimmarized in Qaks, Studymg the Exclusionary Rule in Search and Seizure, 37 U, CHr. L.
REv. 665, 673-74 (1970). - Professor Oaks also deve]apfs a very forceful case challenging
the EffEGtIVEﬂEES of the exclusionary rule. 1
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antlmpated lI‘lfI‘EC[UE‘nCy of this type of situation. (U%mg the same

tions in the law that could be justified only, if the circumstances
* bringing them into existence were considered important) Also,
if it is aqsumed that the police will produce evidence useful in ad-
ministrative proceedings only as a result of searches that also (or
primarily) have a criminal law enforcement purpose. it is then
- _arguable that'the criminal law ingredicent will control the officers’
behavior and prnwd#: as much dPtLI‘I‘EHCL as is needed. On the
other hand, it is arguable that exclusion is needed because the de-
terrence pl‘DVIdEd by the exclusionary rule is not perfect.under
. the best of circumstances: to hold out the possibility that the fruits
of an illegal search can be used against a ‘student in a: adminis-
trative proceeding will tend to dilute the &fectiveness of the rule
still more22® Furthermore, searches by the police for evidence
usable in administrative proceedings are not inevitably linked to
criminal law enforcement searches. For example. the police nught
well conclude that thg best way to deal with a drug problem in a
particular community is by causing cerlain students to be expelled.

‘In the second situation, represented by D()rlaldzsnn, the educator
makes the sear;c:h -and the evidence is then turnéd .over to the law
~ enforcement agencies. Of course, there is no>reason to think that
an action for damages would be any mere effective against school
or college officials than against law enforcement officers. But, so
the argument would run, the educational administrator would be
more inclined to accept and adhere to constitutional limits without
external sanction than would the policeman??® This argument
may have some validity. But niost administrative officers are
strongly motivated to ferret out-and eliminate violations regarded " -
. by them as threats to institutional purposes and to members of the
community, they are responsible for protecting. In none of the
five cases (ﬁl?CHS%Ed was there anv evidence of reluctance by the
educators ig() make the searches involved. Even if the attitudes of
school administrators and policemen toward constitutional limits
are different, the difference hardly seems. great enough to call for
a- different constitutional conclusion.

R T T ST, ey fer it T ST el

The most 1mp0rtant element added by the third situation (111v01v-
ing administrative searcnes for admmistratlve pirposes) is the

“om

228, Use Df 1]Iegally seized evxdence for sentencing rather than convicting presents a
somewhat comparable question whether deterrence will be diluted. Compare United States
" v: Schipani, 435 F.2d 26 (2d Cir., 1970) with Verdugo v. United Statgs, 402 F.2d 599
(9th Cir., 1968). A
229, See SI{DLNICE JUSTICE WitHOUT TRIAL (1968) .

7

criteria, however, one can argué for exclusion to avoid fine distine-" -
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elimination of criminal sanctions. The arguments developed earlier

in this paper compel the conclusion that this is only a marginally

significant distinction.2* Administrative sanctions used against
stitdents are often extremely serious, and the mtena]ty of the edu-
cation official’s search is llkely to be great. Thus, the need for a
deterrent in this situation is not %ubstdntlally less than- thL need

in the preceding one.

The second main argument is that the E‘}Lcluqlonary rule should be
extended to the contexts here corsidered to avoid erosion of the
tule as applied to police searches for evidence of crime. This argu-
ment applies only, to the second situation described above, that is,
where an’educational administrator makes the search and turns
over the evidence to the police. The principal features of this
argument were outlined éarlier in discussing the undesirability of
encouraging ‘the police to transfer police investigatory tasks to col-
lege or school officials.?** The argument applies even more force-
fully here. Tn the earlier discussion, the question was whether ad-
ministrative searches by educators should be treated as reasonable
in circumstanceés where police searches would not be so treated.
Here the questionis whether, assuming the administrative searches

are unreasonable, the evidence they produce should monetheless:
" be admissible.

The history of the closely aralogous ° sﬂver platter” doctrire
auggest% that use of evidence llleﬂa]lv obtained by educators and
turned over to the:police should not be condoned232 Under this
doctrine evidence.illegally {)btamed by the state police could be
handed “over to feder:l- fficers “on a silver platter” and used in
federal courts. Noting that joint participation of state and federal
officers would invalidate .the doctrine and that determining the

‘existence of such joint parti€ipation had been frastratmﬂly diffi-

cult, the Supreme Court finally abandoned the doctrine in Elkins
v. Unifed Slates2%®* The Court sz’d that the kind of cooperation
between state and “federal police that shc:uld be encouraged is

- hardly promoted by a rule that lmphmtly invites federal officers to with-
draw from such association and at least, tacitly to. encaura?‘e'state officers

& in the disregard of constitutionally protected freedom.234

It is sometimes said that exclusion of relei%ant evidence is an-

extraar&mary remedy and should be _restrictively ?pphed ThlS

230. See page 32, supra.

231. See page 40 supra.

232. See Lustig v. United States, 338 U.S. 74, 79 (1949).
233, 364 U.S. 206 (1960).

234. Id. at 221-22,
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is no doubt true, but it should mean that the exclusionary rule

must be resiricted to situations where it produces greater benefit

than -harm to the adminisiration of justice. In my judgment, an
.assessment of the arguments in this section lewds to the conclusion

that the Lxchlsumary rule should be applied to all unreasonable
searches in the educational contexts considered in this paper. It
may well be that the effectiveness of excluding evidence has been
oversold®® and that the exclusionary rule %]umld be replaced by
some better deferrent.??® The arguments of this section do not, of

course, %nggE‘ﬁt t}lat %uch a ﬂcvdoment wml]d be unde'ﬂrabk At
alternatxvc .Jml untll thuc is, lt wn';ld be und(simble to app]y ﬂw
‘{CIHEI()HE&I‘Y l‘lllL to some but not all of the locker searches de-
signed to ck,tt:ct and prevent crime and closely related misconduet

in school.- ; .

V. CONCLUSION -

In a few concluding remarks, T want to summarize the main
»oints [ have tried to develop concerning the law of locker searches

isions on thwe legal prmuplas

\H m n-d

nd len make a [ w observations about the broad values at stake
n dec

My CI‘lflClS‘II’l of some of the decisions of the courts is not based

on any novel theorv of constitutional law. Tt relies on ‘the appli-
cation of accepted principles to somewhat different circumstances.
The primary question, surely, is whether a student does indeed
have a reasonable expectation of privacy in his school locker. No
doubt many observers would reject the idea that the student is en-
titled to such prlvacy Yét, as 1 have argued, the student does have
a strong interest in T_smvac;y by reason of the conditions of school
where he is required by law io be in attendance. - A number of
decided cases involving, variously, the Fourth Amandment the

- rights of students in publlc school, and the rights of 'youth maﬁg it
- difficult to ignore that lntarest

If the .student’s privacy interest is recognized, the second prin-
cipal question concerns the reach of the Fourth Armendment pro-
tection to which he is entitled. T have argued that the limits of-
this protection should be controlled mamly by general Fourth
Amendment prmmples,_ which require search warrants ’valldly

236. 1d. at 754-57
—_7—
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issued by a judicial officer in the absence of an emergency or the.
like. Certainly the warrant reqifirement ought to apply to pelice
searches. The decisions considered here recognize thaf principle.
Moreover, in the Piazzola casé the Federal Distirict Court ‘for the
Middle District of Alabama and the United States Courl of Ap-
pedls for the Fifth Circuit have given that principle meaning in
connection with college room searches by refusing to acknowledge
the college administrator’s consent *to a search by the police. ' By
Contrast, it seems to me, the New York Court in the Ouverfon casc

(and perhaps the Kansas court in the Siein case) has permitted the

warramt requirement to be completely undermined, first, by giving

‘the school administraior the power 1o consent to locker searches

by law enforcement officers and, second, by treating the consent
power as a- duty, thus leaving the discretion to search or not in the
hands of the police. -

I concede thai a stronger case can be made for permitting
searches by educational administrators, and such searches have -
thus far beeri uniformly accepted by the courts. | continue to be-

lieve that the administrative search power . could be made subject
to the warrant requirement without substantial adverse effect on

legitimate educational or law enforcement interests and that the
power should, in general, be hccepted far more guardedly than the
cenrts have so far seemed inclined to do.

In short, I am saying that the frustration of crime-prevention
activities in school that would result from applying Fourth Amend-
ment principles to lotker searches should not be overestimated,
and that the damage that can’result from diluting eonstitutional
snfeguards should not be underestimated: 1 have already ques-
tioned the disadvantage that would result from honoring the war- -
rant requirement. One might ask, in additio, Just how effective
locker searches are at crime preventigg., For example, it is not-
clear that drug distribution (with -whi‘c‘g,}ﬂ] the cases except Stein
were concerned) would be significantly ‘abated in school if fre-
quent warrantless locker searches were generally condoned. |

_But that may be too detached an inquiry for dealing with such

a problem as crime in school. One cannot escape the sense of a

larger dimension lying behind the articulated reasons set forth in.
the .opinions of the cases considered in this ‘paper. Disruption,

~lawlessness, violence, drug abuse—perhaps all too often thought

- . Y . - . -, -~
lessly associated and equated with one another—are perceived by
increasing numbers of Americans, including judges, as societal.

problems affecting s.:hools in -a deeply troubling way, something
—72—



»

approachinn‘ a catastrophe. Given this view of American public
schools, it is not surprising to find the courts reluctant to interpret
legal principles » a way that might frustrate attempts to bring
these evils under control. I myself confess to feeling uneasy about
advocating legal positions that might glve a freer hand to violence
or drug dlstrlbutlon in school. ‘ .

- Yet there are powerful forces on the other side of the balance as
well. History seems to have a way of reminding us that takmg

constitutional shortcuts does not wan That is the fundameiital

and most important lesson of the Gault decision. Edgar Z. Frieden-
berg has argued that dignity and privacy are not permitied to de-
velop in A,,, erican high schools 2*7 and that "

Ii is idle to talk about civil liberties to adults who were systematically
taught in adolescence that they had none; and it is sheer hypocrisy to cail
such people freedom-loving.238

‘His argument 1is charactemstically blunt and exaggeraf&d But

does not Mr. Friedenberg’s point give us pau:;»é’;? It is essentially

the same point that the Supreme Court made almost thigty years
ago: -
That [Boards of Education] are educatmg the young for ElﬁZEl‘lshlp is
reason for .scrupulous protection of Constitutional freedoms of the indi-
vidual, if we are not to strangle the free mind at its source and teach

youth to discount important principles of our government as mere plati-
tudes.239

There is a very gnoﬂ'chance: that fhe ﬂ‘reate%t iong’=raﬁge dangez*
of pI‘IVdQY and the dPstructlon of human Va]ues ‘that gﬁ ~with
privacy. There is no doubt that the existing technical capacity for

invading privacy is monstrous. It would be highly desirable if the-
‘citizens of the United States who are now in school learn_to value

privacy, learn that the society respects it, and learn that the courts
will protect it from invasion at least by unredscmable governmental
searches and szures

- 238. Id at *187.
239, Busrd of Eduec. v. Bamette, 319 U.S. 624, 637 (1943)
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