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The decade of the 1960's must certainly be characterized as that age which
sponsored the emergence of the most highly active, aware, invoived, and
determined secondary school students that this nation has ever known. It
was a decade also of radical changes in standards of dress and physical
appearance of our youth and a desire for a more active involvement in the
governrment of their affairs. The emergence of these two facets of our
students has brought about many confrontations with school authorities with
respect to standards of conduct for students, and the demand for the ex-
tension of civil rights to these students who desire to achieve first-class
citizenship.

The Subcommittee on Student and Persomnel Policies, in reviewing student
activities and demands generally, has considered what appeared to be the
civil rights of school age citizens and the disciplinary actions, particular-
ly suspension and expulsion, which school administrators have utilized when
dispensing justice following confrontations between students and school ad-
ministrations. It is evident to this Subcommittee that there is a close
reiationship existing between the demands for student civil rights and the
type of disciplinary action employed by the public schools.

This report represents a commentary upon the legal aspects of the issue of
student rights and also upon the realm of disciplinary measures utilized by
public schools. The report does not intend to suggest the impairment of the
rightful authority of schocls to conduct themselves in A manner consistent
with furthering the educational opportunities of the youths enrolled in our
public schools. The proposed legislation is simply an attempt to bring the
conduct of the schools generally within the true democratic framework es-
tablished by the United States Constitution and the Constitution of the
State of Washington. The sustaining belief is that the more closely allied
public schools are to the revered tenets of our democratic governmental
philosophy, more suiely will there emerge as 2 product of the educational
process, wiser, more involved, and active ycung citizens.

Subcommittee on S
Policies
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PUPIL CONDUCT, DISCIPLINE, AND RIGHTS: A REPORT
TO THE LEGISLATURE BY THE SUBCOMMITTEE ON
STUDENT AND PERSONNEL POLICIES OF THE

JOINT COMMITTEE ON EDUCATION

Rep. David G. Sprague Mr. William Daley
Chairman Consultant

Since the early years of this decade, American educational systems
have experienced the discomfiture of student unrest. . It has been a
time when institutions of higher education, in particular, have been
fraught with student demonstrations, riots, and other forms of general
disorder. Clocely following these events on the cc'lege campus, the
American public high school has become a place of student ferment.
This report seeks a timely response to such activities and purports

to supply a remedy for at least one justifiable student grievance--
namely, the inadequacy of the written rules and regulations in many
school districts regarding student conduct, discipline, and rights.

STUDENT CONDUCT AND DISCIPLINE

By statute, the power to discipline students resides in both school
boards and teachers. RCW 28A.58.101 grants boards of directors the
responsibility to '[sluspend or expel pupils from school or discip-
line such pupils upon their refusal to obey the reasonable rules or
regulations of such school or as promulgated by the superintendent

of public instruction and the state board of education.’” And RCN 28A.
67.100 gives teachers an independent authority "'. . . to hold every
pupil to a strict accountability for any disorderly or antisocial
conduct . . . ." By themselves these provisions wculd seem to grant:
school authorities plenary power over pupils. In fact, school author-
ities have largely acted as if this was the case. Note, for example,
the following assessment by Mr. Gary Little, Assistant Attorney General,
in testimony before the Subcommittee:

I'd like to first say that the profession of the law has
not been of much service to the profession of education
in the past decade with regard to assisting them in pre-
paring for the problems in this area >f legal rights and
responsibilities that they now find they are. facing.
Traditionally, the lawyer's advice to his school board
clients or his school administrator clients was: well,
don't put anything in writing. Let's keep it real loose.
Let's have a friendly school where, you know, the principal
makes up the rules as he goes along and the students will
look upon him as some kind of a father who keeps order in
the family. That's been the way in which, I'm afraid,
most school districts, if not all school districts, have
operated this discipline system for many, many years. And,
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perhaps, rightly so when we were more concerned with
simpler issues and living in simpler times. The problem
today, however, is that where school districts and school
boards have nat done the job of determining these ex-
tremely complicated questions in advance, the courts
have been all too willing--and have indicated that they
will continue to be willing--to come into the situation
and make rules and regulations for the school districts.
That is to say, if a school distr::t at this point 1n
time does not have rules of procedural due process that
it can apply in situations where students are suspended,
the courts have indicated they will review the situation
and, in effect, substitute their judgment for that judg-
ment of the SChQQl administrator or the school hoard.

The cantemﬁorary problems are that school districts in general do not
have written rules of conduct available to students, they have not
adopted reasonable procedures for handling discipline cases, and they
have forced con‘rontations with students over unreasonable require-
ments regarding student conduct and rights. In essence, school
authorities do not have plenary authority. In fact, school authorities
are constrained by both substantive and procedural due process of

law. Recent court decisions have emphasized these constraints and
seat-of-the-pants procedures in the schoolhouse.are as archaic as

third degree interrogations in the jail house.

Probably no other aspect of student conduct and behavior in the common. -
schools has attracted more public attention than clothing styles of
girls, particularly skirt lengths, and hair length of boys. The
schools, in their attempts to counter current trends of personal
appearance, have brought about many confrontations between school
authorities and students. Some of these substantive concerns have
ended up in the courts for settlement and have received varied treat-
ment. However, some standards are discernible. These are:

1. A rule is unreasonable if it suppresses a student's right
guaranteed under the United States Constitution. This is particularly
true regarding First Amendment Freedoms, i.e., speech, press, and
religion--particularly those dealing with prayers in schools and flag
salute.

2. A rule is unreascnable if it is not directly related to the
educational process. By this is meant that presumption of direct
relatlanship will be on the side of school officials but that the rule
is subject to legal challenge. For example, rules requirlng pregnant
students to withdraw have been upheld, but those requiring all married
students to withdraw have received varied treatment, with the greater
tendency to void such rules. In other words, school authorities can't
prohibit certain behavior simply because they as individuals have
personal preferences, tastes, or biases. They must be able to present
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a case, if challenged, that the prescribed or proscribed behavior is
directly related to the educational process.

3. A rule is unreasonable if it fails the test of reasonableness.
For example, a recent superior court decision in Washington declared
a no-more-than-three-inch-above-the-knee requirement for girls' skirts
as unreasonable, for tue requirement was too hard and fast. It did
not leave room for reasonable deviations based on either the size or
shape of the girl in question.

The Subcommittee has pondered what can be done to provide greater.
certainty to school officials in the area of substantive due process.
However, it is difficult to specify in the abstract what may or may
not be a substantive right. In the main, these matters must be judged
on a case-by-case approach. In fact, codification of substantive
rights might tend to create a false sense of security on the part of
school administrators in an ever expanding field of law. The standard,
though, that no pupil should be expelled, suspended or disciplined in
any manner for the performance of or failure to pertorm any act not
directly related to orderly operation of the school or school sponsore-

aéfifitiéslq;ﬁasyi@thez’35p§ct”éf,the,édu;;;ichal;pfgﬁess"is discer-

nible and should be codified in statute.

It can be argued philosophically that no student should ever be un-
justly punished, However, the Subcommittee does not believe that there
is a legislative or judicial remedy for all wrongs that students might
suffer. What is more important is that the State has a vested interest
in keeping pupils enrolled in school. And when school officials deny
students the right to attend school for insufficient or insignificant
reasons, they are in fact having a detrimental and significant effect
on the State's socio-economic development as well as the individual's.
Although the individual concern is important, this State has a compul -
sory attendance law in order to ensure an educated citizenry, a
requisite for a viable demccratic system. It does not take lightly the
use of suspension or expulsion as methods of discipline. Such drastic
measures should be reserved for cases where there are no other prac-
ticable alternatives.

The court's approach is one of addressing itself to the question of
denial of an individual's right to attend educational institutions.
The Attorney General's Office of the State of Washington holds that it
is now a settled question of law that students dismissed from public
educational institutions must be afforded procedural due process.

(See Appendix A.) While there is some difference of opinion, even
among judges, as to what is required by schcol authorities to satisfy
the due process clause of the Fourteenth Amendment, some courts have
given rather explicit instructions. In one of the most recent cases,
one dealing with higher education, the presiding judge noted:

"The procedures to be followed in preparing for and
conducting such hearing shall include the following

?



procedural features: (1) a written statement ol the charges

to be furnished each plaintiff at least 10 days prior to the
date of the hearing; (2) the hearing shall be conducted before
the President of the college; (3) plaintiffs shall be permitted
to inspect in advance of such hearing any affidavits or exhibits
which the college intends to submit at the hearing; (4) plain-
tiffs shall be permitted to have counsel present with them at
the hearing to advise them; (5) plaintiffs shall be afforded
the right to present their version as to the charges and to
make such showing by way of affidavits, exhibits and witnesses
as they desire; (6) plaintiffs shall be permitted to hear
evidence presented against them, and plaintiffs (not their
attorney) may question at the hearing any witness who gives
evidence against them; (7) the President shall determine the
facts of each case solely on the evidence presented at the
hearing therein and shall state in writing his finding as to
whether or not the student charged is guilty of the conduct
charged and the disposition to be made, if any, by way of
disciplinary action; (8) either side may, at its own expense,
make a record of the events at the hearing. (Esteban (I) v.
Central Missouri State College, 277 F. Supp. 049, (W.D. Mo.
Tery———— E&T

There is much evidence for believing that schools either have never
developed or have strayed in their disciplinary procedures from these
guidelines and requirements of procedural due process. For example,
students are often subjected to either expulsion or suspension prior
to a fair hearing. Often there is no clearly-defined route of appeal.
In many instances, students are asked to testify against themselves.
These are but some examples of ways in which procedural due process
is violated. In testimony offered before the Subcommittee, examples
were given of instances of these occurrences. (See Appendix B.)
Therefore, it is to the concern of procedural due process of law that
this report is mainly directed.

A LEGISLATIVE PROPOSAL

Testimony before the Subcommittee indicated that the Legislature could
perform a valuable service to school districts by enacting a law
uniformly requiring school districts to adopt rules and regulations
regarding student conduct, discipline, and rights. Such a law, it

was claimed, would cause school district boards to acquaint themselves
with current legal norms and to be responsive to legitimate student
concerns. It was further noted that such a law should specify minimal
due process procedures. ' The Subcommittee's draft of this legislation

is included in Appendix C. The act further proposes to modify and

recodify current law on this subject in a new RCW 28A chapter.

The main concern of this legislative proposal is to secure compliance
of the disciplinary procedures of the common schools with what 1is
already, in fact, the law of the land as described above. Such
legislation is also felt to be necessary in order to deter the present
tendency of taking school matters into the judicial system for con-
sideration. It should eliminate the necessity of having routine

B
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disciplinary protedures of the schools brought to question in courts

of law. The legislation is not intended to restrict either the school
board, administration, or teachers in the operation of the schools

and the educational process. Rather, it should be viewed as an attempt
to strengthen the activities of these school authorities by placing

the aura of constitutional legitimacy upon their actions.

It can further be argued that there is no need to believe that the
schools should operate any less democratically than does the American
nation as a whole. It is inferred that democratic management is
stronger and more wholesome for human beings than any other type of
organization extant in the world. Such legislation, then, would be an
affirmation of faith and would necessarily be in line with the philo-
sophy that students learn democracy by living it. For this reason,
the proposed act permits, but does not require, school boards to
delegate a limited responsibility to students for disciplinary action.

This proposal, then, reflects an expectation that there will be a
general strengthening of the democratic atmosphere of the public
schools in the State of Washington in that there will be a.close
alignment between the procedural due process rights of school-age
citizens and the operation of the public schools. Further, such
proposed legislation should help insure that the public schools will
not become common defendants in the courts of law because of their
ignorance and lack of application of suitable and constitutional
procedural due process rights when levying discipiinary action, par-
ticularly suspension and expulsion, upon students in the common schools.
The Subcommittee recommends:

RECO

MENDATION NO. 1

That legislation be enacted that will require local school districts
te adopt written rules and regulations regarding schooi conduct,

discipline, and rights. That such legislation be primarily directed
to procedural due process of law. And that such legislation reflect
current legal norms regarding substantive and procedural due process.

The Subcommittee's proposed draft of the needed legislation, as noted,
is appended to this report. In preparing this draft careful con-
sideration has been given to modifying other relevant provisions of
current law. The Subcommittee recommends: ‘

RECOMMENDATION NO. 2

That the Joint Comnittee on Education give careful consideration to
the specific legislative proposal developed by the Subcommittee on
the matter of student conduct, discipline, and rights.
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MEMORANDUM
TO: JOINT COMMITTEE ON EDUCATION
FROM: RICHARD M. MONTECUCCO, Assistant A. G.
RE: Rules of student conduct - reasonableness and validity.

Generally, a state may impose such disciplinary
measures as it sees fit on the pupils attending the public schools
in its state. The legislature may delegate that power. RCW
28A.58.101 provides:

"Every board of directors, unless otherwise
specifically provided by law, shall:

"(2) Suspend or expel pupils from school or
discipline such pupils upon their refusal to
obey the reasonable rules or regulations of
such school or as promulgated by the super-
intendent of public instruction and the state
board of education."

) 7 Thus, power has been granted to the super intendent
of public instruction, the state board of education, and the
authorities of the local school to promulgate reasonable rules.
Whether a given rule is in itself reasonable is a question of
law which will be decided by a court. However, there is a strong
presumption that exists in favor of the reasonableness and
propriety of a rule that has been adopted by school authorities
under statutory authority. This presumption is not affected by
the consideration of possible abuses of the rule where it may be
construed as reasonably designed for a legitimate purpose.
Generalizatione about rules are not very helpful in predicting
whether or not an individual rule will be upheld. However, the
following segment from 79 CJS, § 495(b), Schools, should provide
a feeling: o

"Various rules for the discipline and
control of pupils have been held to be
reasonable and valid such as, among others,
requiring tardy pupils to remain either

in the hall or in the principal's office
until the opening exercises of the school
are concluded; pupils financially able to
pay deposit to insure proper treatment of
free textbooks; a parent or guardian to
sign and return to the teacher the report

10




OFFICE OF ATTORNEY GENERAL

Joint Committee on Education
September 16, 1969
Page -2-

of the teacher in respect of a pupil's
standing, attendance, and deportment;

. pupll part1c1 ating in gradua-
ticn exercises to wear caps and gowns;
pupils not to leave school grounds durlng
school hours or other specified times
during the school day; pupils not to wear
metal heel flates; pupils not to use face
paint or cosmetics; and pupils' lunches
to be restricted to those brought from
home or provided by the school cafeteria.

"On the other hand, it has been held that

a rule is not reasonable which will deprive
a child of school privileges except as a
punishment for a breach of discipline or

an offense against good morals, such as a
rule barring from the schools pupils who are
married, or which requires pupils to pay for
school property which they wantonly or care-
lessly break or destroy, under penalty of
suspension, or which seeks to monopolize the
school trade for the school supply house by
forbidding pupils to trade elsewhere, . .

A rule may also be unreasonable if it suppresses a
student's rights guaranteed under the United States Constitution.
The case of Ferrell v. Dallas Independent Sch, Dist., 261 F. Supp.
545 (1966), uphéI—'the suspension from school of members of a
local rock band who wore their hair in a Beattle cut as provided
in their contracts of employment with an agent. The federal court
in that case found no suppression of the students' constitutional
guarantees because the school authorities had demonstrated a
belief that such haircuts caused disruption and hampered the
educational environment of thne school. A similar California
decision upheld a school rule which required the boys in the
school to be clean-shaven.

Rules requiring pregnant students to withdraw have
been upheld, but those requiring all married students to withdraw
from high school have received varied treatment. The tendency
has been not to uphold such rules.

Perhaps the most significant recent case in the

area is Tinker v. Des Moines Sch. Dist., 393 U.S. 503 (1969).

In that case studente were barred from attending school because
they wore black armbands to protest the Government's policy in
Viet Nam. The high Court held that such a rule banning the
armbands was unreasonable. The Court in Tinker quoted with
approval the gpiﬂlcn of Mr. Justice Jackson in West Virginia v.
Barnette, 319 U.S. 624, 637 (1943):
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"'The Fourteenth Amendment, as now applied
to the States, protects the citizen against
the State itself and all of its creatures -
Boards of Education not excepted. These
have, of course, important, delicate, and
highly discretionary functions, but none
that they may not perform within the limits
of the Bill of Rights. That they are
educating the young for citizenship is
reason for scrupulous protection of Consti~-
tutional freedoms of the individual, if we
are not to strangle t“2 free mind at its
source and teach you. . to discount im-
portant pr;nchles of our government as
mere platitudes. .

The Court in Tinker was particularly 1nterested in
the absence of violence presented in this case. At page 509,

the Court states:

", . . Even an official memorandum prepared
after the suspension that listed the reasons
for the ban on wearing the armbands made no
reference to the anticipation of such dis-

ruption."

- Further, the Court was interested in the discriminary
nature of this particular rule. Again quoting,

"It is also relevant that the school auth-
orities did not purport to prohibit the
wearing of all symbols of political or
controversial significance. The record
shows that students in some of the schools
wore buttons relating to national political
campaigns, and some even wore the Iron Cross,
traditionally a symbol of Nazism . . .
Clearly, the prhLblElDﬂ of expression of
one particular opinion, at least without
evidence that it is necessary to avoid
material and substantial interference with
school work or dlsc;pllne, is not consti-
tutionally permissible.'" (p. 510, 511)

o Rules which infringe on other lst Amendment freedoms
will also be held unconstitutional. Perhaps most significant
are the cases involving religious freedom, particularly those
dealing with prayers in schools and the flag salute.

Enforcement - Due Process Requirements

It is now a settled question that students dismissed

fram public educational facilities must be afforded due process
of law. Unfortunately, the exaai requirements of due process
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in the school discipline environment is not clear .. Courts have,
therefore, resorted to a case-by-case examination to determine

whether or not in the particular case the rudiments of fair play
have been observed. Those rudiments may be briefly summerized
as notice and some opportunity for hearing before dismissal.

The landmark case in the area is Dixon v. Alabama
of Education, 294 F. 2d 150, 5th Cir., cert. denied
, 3930 (1961). Because it is an often~-cited authority,
it deserves some consideration. In that case, six Negro students
at a state school for Negroes were dismissed because they had
participated in a demonstration - a stand-in - at a lunch grill
located in the basement of the Montgomery County court house.
No formal charges by school authorities were placed sgainst them,
but the board of education, which includes the governor of the
state, met and on the basis of reports received from the governor,
including some private investigations made by him, expelled the
six students along with three others. The basic question before
the court was: Does due process require notice and some oppor tunity
for hearing before students in a tax-supported college are expelled
for misconduct. The court answered in the affirmative. That the
court's ruling in this case would extend to disciplinary pro-
cedures in public high schools seems clear from the following
excerpts:

St. Bd,

'"Whenever a governmental body acts so as

to injure an individual, the Constitution
requires that the act be consonant with

due process of law. The minimum procedural
requirements necessary to satisfy due
process depend upon the circumstances and
the interests of the parties involved.

e « .7 (p. 155)

7 The court also touched upon the question of whether
education is a right or privilege. Quoting from an earlier case,
the court said;

", . .%One may not have a constitutional right
to go to Bagdad, but the government may not
prohibit one from going there unless by

means consonant with due process of law.'’

Furtherx the court stated:

. ", . . the State cannot condition the grant-
ing of even a privilege upon the renunciation
of the constitutional right to procedural due
process. . . . (p. 156)

", . . It requires no argument to demonstrate
that education is vital and, indeed, basic to
civilized society. gggg‘" (p. 157)
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o The court in Dixon specified those requirements
which it thought would satlsfy due process in this case:

“" . The notice should contain a statement
of the specific charges and grounds which,

if proven, would justify expulsion under

the regulation of the Board of Education.

The nature of the hearing should vary depend-
ing upon the circumstances of the particular
case. . . By its nature, a charge of mis-
conduct, as opposed to a failure to meet the
scholastic standards of the college, depends
upon a collection of the facts concerning the
charged misconduct, easily colored by the
point of view of the witnesses . . . This is
not to imply that a full-dress judicial hear-
ing, with the right to cross-examine witnesses,
is required. . . . Nevertheless, the rudiments
of an adversary proceeding may be preserved
without encroaching upon the interests of the
college. In the instant case, the student
should be given the names of the witnesses
against him and an or: . or written report on
the facts to which each witness testifies.

He should also be given the opportunity to
present to the Board, or at least to an
administrative official of the college, his
own defense against the charges and to produce
either oral testimony or writtﬁn affidavits of

witnesses in his behalf. . . ." (pp. 158, 159)

| A 1965 case, Leonard VﬁASEhDél;CGmmitteg,qf Attle~
boro et al, 212 N.E. 2d 468 stated: — — L2

" . . A hearing [before a disciplinary
comnittee] of this sort is quasi judicial
in character and must be conducted fairly
and impartially. [citations omitted] An
opportunity to present one's case before an
impartial tribunal 'actuated by a spirit of
judie%al fairness' is a minimum requirement.
, Moore v. Student Affair
Univ., 284 F. Supp. 725 (M.D. Ala. IS
"aken in Dixon. In addition, the

Committee of Troy State
968), reatffirmed the position
court stated:

., . . such hearings should be open to the
press when this is possible without inter-
ference with the orderly operation of the
educational institution, But . . . 'an

o | 13 14
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ope:x hearing in the sense that a defendant
in a criminal case is entitled to a hearing
in open court is not contemplated by the

law insofar as the compliance with the
procedural rights of students are concerned..
" . . The privilege of attending public
educational institutions must be recognized
as a right for those qualified to meet the
academic requirements and whose conduct does
not interfere with the orderly operation of
an educational institutiom. . . ." (p. 731)

As a summary, one might ccnsider,ﬁhe specific
instructions given by the court in Esteban (1) v. Central Missouri
State College, 277 F. Supp. 649, (W.D. Mo. 1967/): ’ o o

", ., . The procedures to be followed in
preparing for and conducting such hearing

shall include the following procedural
features: (1) a written statement of the
cheiges to be furnished each plaintiff at

least 10 days prior to the date of the

hearing; (2) the hearing shall be conducted
before the President of the college; (3)
plaintiffs shall be permitted to inspect

in advance of such hearing any affidavits

or exhibits which the college intends to

submit at the hearing; (4) plaintiffs shall

be permitted to have counsel present with them
at the hearing to advise them; (5) plaintiffs
shall be afforded the right to present their
version as to the charges and to make such
showing by way of affidavits, exhibits and
witnesses as they desire; (6) plaintiffs shall
be permitted to hear the evidence presented
against them, and plaintiffs (not their attor-
ney) may question at the hearing any witness
who gives evidence against them; (7) the Presi-
dent shall determine the facts of each case
solely on the evidence presented at the hearing
therein ard shall state in writing his finding
as to whether or not the student charged is
guilty of the conduct charged and the disposi-
tion to be made, if any, by way of disciplinary
action; (8) either side may, at its own expense,
make a record of the events at the hearing."

o A New _ork court in Goldwyn v. Allen, 54 N.Y. Misc.
2d 94, 281 N.Y.S. 2d 899 (1967), held tPat the Gualt case bestowed
due process of law to minors in administrative proceedings such
as th: one presented there. Thus, a high school student in

15
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Goldwyn was held to have a right to counsel in a hearing to de-
Termine whether or not that student would be excluded from state
examinations. The cases dealing specifically with the right to
counsel in college dismissal cases are evenly split. The case

of Madera v. Bd. of Education of City of New York, 386 F. 2d 778,
2d."CGr. (1967), establishes the fact that right to counsel is not
an essential ingredient to fair hearing in all types of proceedings.
Again, the court will approach each case on a case-by-case basis.
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APPENDIX B

Testimony Given Before the Hearing of the
Subcommittee on Student and Personnel Policies
Rep. David Sprague, Chairman

Student Union Building
University of Washington
October 3, 1969

DR. STEPHEN STIVERS, Director of Research, Joint Committee on
Education: Mr. Chairman, members of the committee, ladies and
gentlemen. The staff of the Joint Committee on Education has pre-
pared three case studies of occurrences in the schools relevant
to today's hearing. In each case, charges wvere levied against
the school authorities that the procedures followed by them i
dispensing disciplinary action violated the civil rights of tn=
students involved. There are three provisions in the United
States' constitution with which these three cases are concerned.
They are the First, Fifth, and Fourteenth amendments. The First
and Fifth amendments are part of the Bill of Rights which estab-
lished certain protections for the individual citizen against
encroachments by the federal government. The Fourteenth Amendment,
with its "due process clause,' extended these protections for the
individual against encroachment by a state.

The First Amendment prohibits the Congress from making any ''law
respecting an establishment of religion, or prohibiting the free
exercise thereof, or abridging the freedom of speech or of the
press or the right of the people peaceably to assemble and to
petition the government for a redress of grievances."

The Fifth Amendment, among other things, provides that no person
"shall be compelled in any criminal case to be a witness against
himself, nor be deprived of life, liberty, or property without due
process of law.' '

The Fourteenth Amendment provides that no state shall "deprive any
person of life, liberty, or property without due process of law."

With these three amendments in mind, I shall now proceed with the
case studies.

The first case occurred in a junior high school. On the first
day of school, a Tuesday, five girls were accused by school
authorities of smoking and were expelled....

ar
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Expulsion in this case meant that the girls were to be excluded
from school unti] the parents of each girl came to the school and
discussed the matter of expulsion with the school authorities.

This procedure is intended to acquaint the parents with the problem.
The parents are also involved in this manner with the resolution

of the problem. The girls were then placed in separate rooms

and Tetained there for the remainder of the day, consequently
missing lunch. While alone in these separate rooms, each girl

was confronted with the information that the other four girls

had indicated her guilt and that she should 'confess." Ultimately,
one girl did confess that she had smoked. The girls were then
placed on a bus and sent home. On the following day, four of the
girls' parents came to school and, together with their daughters,
conceded that the girls were wrong and that the girls were sorry
and would not do it again. The mother of the girl who confessed,
however, was not satisfied with the procedure the school authori-
ties had utilized in extracting her daughter's confession. On

the day of the expulsion, she had gone to the school after her
daughter had arrived home and asked to see the principal. This

was denied on the grounds that she had no appointment. The mother
then sought assistance from an agency outside the schoel. On
Thursday, the mother and an advisor from the outside agency met
with the director of pupil personnel in the district, The director
of pupil personnel arranged a meeting with the principal and the
vice principal on Friday, the following day. At this meeting,

the principal reiterated to the girl and her mother that the other
girls involved had informed on her and that it would end the
matter if the girl acquiesced tc this evidence and confessed

her part in the matter. However, in the interim period between
Tuesday and this meeting, the mother had procured signed state-
ments from the other girls involved that they had indeed not
informed. This led to an impasse as the girl did not admit any
guilt. She was, however, reinstated in school because, technically,
the provisions of the expulsion--namely, school visitation by the
parents--had been met. The case ended with the girls maintaining
that it was incumbent upon the school authorities to prove her
guilt, while the school authorities maintained the counter-position.
At this time, whether or not there is any connection between the
case and the item, the girl was relieved as editorial page editor
of the school paper. -

The case is offered as a possible violation of the Fifth and
Fourteenth amendments. It is to be recalled that, among other
things, she was denied rights of counsel and was urged to present
testimony against herself without due process of law which would
have tended to incriminate her.

The second case studied portrays an incident in a senior high
school. In early January of last year, four students were threat-
ened with expulsion for distributing literature in the school.

The literature consisted, among other items, of back issues of
"Helix" and copies of an underground paper of the school. The
students became upset and after a lapse of a few days went to an

18
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outside agency for advice and assistance. After a period of two
weeks from the initial confrontation of school authorities and
students, the students and representatives, including a lawyer
from the outside agency, met with the principal. At this meeting
the principal stated that only the school annual and the school
newspaper were acceptable for distributicu in the schools. His
rationale for this position was that too many sources of infor-
mation distract the students' minds. At this point, negotiations
with school officials ended as the principal decided to allow a
lawyer to represent the school. Negotiations then proceeded with
the school's lawyer, who was provided by the Attorney General's
office of the state. These negotiations continued until the end
of the school year with no apparent change in school policy toward
dlstrlbuticn of'wrltten materlal in the school. However, none

gfaaugteain June.

Although the issue of the study remains unresolved at this time,
there have been some changes in policies regarding the student
code. All clothing restrictions have been abolished to the limit
that societal standards are maintained. The study suggests that
some school procedures may violate aspects of the guarantees of.
the First Amendment. In that the achcgl has experienced an inun-
dation of pamphlets and other materials since the initial confron-
tation last January, it appears that censorship and suppr3551an
of information are difficult tasks, even under arbitrary circum-
stances.

The third study reparts a case whlch accurred in a high school.
Drganlze a black Student union at the hlgh schaal The movement
began in the spring of 1968. At this time a constitution was
presented to the high school administration but was ultimately
denied because it contained a clause racially ‘discriminating in
membership. A second constitution was presented shortly following
the opening of school in the fall term of 1968 which contained
no racially discriminating membership provisions. In the interim
period between presentations of the two constitutions, a de facto
black student union had been formed, the officers of Wthh sub-
mitted this second constitution. Thls second constitution was
submitted to the superintendent for his approval, which was in
accord with a district policy. Approval remained pending until
the first week in November. The de facto black student union,
having had no word concerning the constitution, planned a meetlng
at noon in the school auditorium. One of the black student union
officers was suspended for attempting to post signs in the school
relative to the meeting. Black students, upon hearing of the
suspension, were intensely concerned; however, the noon meeting
was called off because, unafflclally, it was reported that the
superintendent had appreved the constitution. When no official
word was received, a walk-out of classes was planned for the
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following morning. On the following day, the majority of black
students walked out of classes and met at a nearby location. Four
delegates were chosen to meet with the principal. After this
meeting, the black students returned to the school auditorium
where they were informed that they were truant by being absent
from class and that the principal would not meet with any large
group en masse. Representatives were chosen and accompanied by
one of the boy's mothers and CAMP workers met with the principal.
The remainder of the black students, upon deciding to return to
classes in the afternoon, left the auditorium. Sporadic talks
occurred between the representative group and the schocl admini-
stration, although any effective results were denied due to
emotional demonstrations by the students during the lunch hour.
These demonstrations continued through the afternoon as many
students--black and white--remained out of school. However,
prior to the closing of school that afternoon, most students had
either returned to classes or had dispersed. On Friday, concerned
black parents met at the school with black students, although

no formal meeting could be arranged with the principal. No
resolution of issues was reached. On the succeeding Tuesday
morning, following a vacation on Monday, two more boys were told
that they were suspended from school. In actuality the action
was more of a home referral than of a suspension and both boys
were told that they must return to school with their parents to
discuss the situation. On wednesday, one boy and his mother were
informed that he could not return to that high school, The other
boy and his family were informed on Friday that he also could not
return to that high school. The boy who had been suspended for
trying to display signs was also denied readmission to that high
school on Friday. All three boys were given the option of trans-
ferring to another school. This was done, ending the case....

The case has been cited as being one where due process was alleged
to have been violated. Reasons for the allegation are:

(1) When an accusation of wrongdoing has been leveled, the accused
must be given the opportunity to be heard prior to the imposing
of punishment.

(2) The accused must be given the right to counsel.

(3) The accused must be able to present witnesses on his own
behalf.

(4) Notification in writing must be presented to the accused

advising him of the nature of his alleged crime.

(5) Sufficient time must be allowed the accused to prepare his
defense. :

(6) The accused must have the opportunity to cross-examine
witnesses for the prosecution.
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None of these provisions were evident in the described case.

The suffix of this testimony is offered as a question. Are students
in our schools protected by those rights of citizens against
encroachments by the federal government, the several states, and

ihe creatures of these two aforementioned entities, or does a system
which is the educating for life in this democratic society have,

in the course of its efforts, the right to deny those rights and
privileges extended to all citizens of this nation?
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APPENDIX C
TO: MEMBERS OF THE SUBCOMMITTEE ON STUDENT AND PERSONNEL POLICIES

FROM:  REPRESENTATIVE DAVID G. SPRAGUE, CHATRMAN,

SUBCOMMITTEE ON STUDENT AND PERSONNEL PDLICIES, JOINT COMMITTEE
ON EDUCATION

RE: LEGISLATION REGARDING PUPIL CONDUCT, DISCIPLINE, AND RIGHIS
(FIFTH DRAFT, ANNOTATED, 12/29/69)

At the October 3, 1969, public hearing of the Subcommittee on Student and
Personnel Policies, several witnesses agreed that the adoption of legis-
lation requiring local school boards to adopt written rules and regulations
regarding pupil conduct, discipline, and rights would eliminate much of
the uncertainty and chaos presently facing all concerned who must deal
with the related problems. It was generally conceded that such provisions
of law should reflect recent court decisions but should permit school
districts a considerable amount of flexibility regarding the details

of implementation. Since that date the staff of the Committee has met
with various groups. The attached legislation is being submitted for
Subcommittee consideration.

In drafting this legislation, the following decisions were made:

1. All provisions regarding pupil conduct, discipline, and rights
should be in a separate chapter of Title 28A. For this reason |
RCW 28A.58.190, 28A.58.200, 28A.67.100 and 28A.87.120 were each
repealed and their substance either in total or in amended form
reenacted in this bill. ‘

2. Parents should have some access to school boards on all disicplinary
matters but should be encouraged to resolve the matter before school
administrators in some other satisfactory manner.

3. Teachers should continue to have their own legal authority, without
school board authority, to discipline pupils and that their dis-
ciplinary actions should continue to be subject to challenge in
a court of law.

4. The State has a vested interest in keeping pupils enrolled in and
attending school and should not concern itself in any substantial
way with discipline cases and procedures £o <uch discipline unless
a school district attempts to suspend or expel such a pupil.

5. Pupils and parents should be given a copy of school board rules and
regulations regarding pupil conduct, discipline, and rights. é

6. Some provision should be made to permit, at the option of the school
boaxd, the involvement of pupils in disciplinary action but that
their decisions should be reversible by a school administrator and
that they should be prohibited from prescribing suspension or ex-
pulsion.
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7. The puwer 0. suspension or expulsion should reside in the school
board and they alone should determine if and how such authority
should be delegated.

8. The State should define, on the basis of recent court action, the
minimun requirenents for a fair hearing. It is further assumed
that the court will require a fair hearing only in those cases
where the pupil is being threatened with the denial of his right
to attend school.

9. Actions or lack of action by a school board regarding suspension
or expulsion should continue to be subject to appeal to superior
courts.

10. No attempt should be made to define in detail what specifically
constitutes a ''reasonable" rule or regulation or what constitutes
''reasonable'" punishment for those are matters more properly for
the courts.

NOTE: Please see attachment following page 30 for two amendments added
to the legislation by the full Joint “cmmittee on Education on
January 12, 1970.
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LEGISLATION REGARDING PUPIL CONDUCT, DISCIPLINE, AND RIGHTS

(FIFTH DRAFT, ANNOTATED, 12/29/69)

Section 1. RCW 28A.58.101 is amended to read as follows:

Every board of directors, unless otherwise specifically provided by
law, shall:

(1) Enforce the rules and regulations prescribed by the superintendent
of public instruction and the state board of education for the government
of schools, pupils, and certificated employees; ((and))

(2) ((Suspend-or-expel-pupiis-frem-seheoi-or-diseipiine-sueh-pupiis
upen- their-refusal-to-ebey-the-reasonable-rules-er-regutations-of-such
achool-or-as-premilgated-by-the-superintendent-ef-pubiie-instruetion-and
the-state-beard-ef-edueation.)) Adopt and distribute to each pupil in
the district reasonable written rules and regulations regarding pupil
conduct, discipline, and rights, and shall be available upon request to
parents or guardians. Such rules and regulations shall not be inconsis-
fent with law or the rules and regulations of the superintendent of public

instruction or the state board of education.

(3) Suspend, expel, or discipline pupils in accordance with the
procedures prescribed in chapter ZBA. ... ROW.

[Drafter's Note: Changes in current law are as noted. Major
changes are that rules and regulations must be adopted, written,
and distributed to pupils and available to parents or guardians
upon request, and that a reference is made to a new 28A chapter
which will be on pupil conduct, discipline, and rights.]

NEW SECTION. Sec. 2. As used in this chapter the term:

(1) '"Expulsion" shall mean the denial of the right of school
attendance for an indefinite time period;

(2) "Suspension'' shall mean the denial of the right of school
attendance for a stated time period;

(3) 'Discipline" shall mean all forms of punishment other than
expulsion and suspension and shall include the removal of a pupil by
a teacher from a particular class for a stated or indefinite time period.

[Drafter's Note: Current law does not define these terms and
it is necessary to distinguish between the pupil's removal from
the school and from the classroom.] ’

NEW SECTION. Sec. 3. The privilege of attending the common schools
shall be recognized as a right for those qualified to meet the requirements
prescribed by law, and no pupil shall be disciplined, suspended, or
expelled except for sufficient cause.
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[Drafter's Note: The lead for this broad statement of student
rights is taken from Moore V. Student Affairs Committee of Troy
State Univ., 284 F. Supp. 725 (M.D. Ala., 1968) where the court

stated: ''The privilege [in this case higher education] of

attending public educational institutions must be recognized
as a right for those qualified to meet the academic require-
ments and whose conduct does not interfere with the orderly
operation of an educational institution . . . ." (p. 731.)]

NEW SECTION. Sec. 4. Any pupil who shall willfully deface or other-
wise willfully injure any school property chall be subject to discipline,
suspension, or expulsion. The parent or guardian of such pupil shall be
jisble for damages as otherwise provided by law.

[Drafter's Note: This is a restatement and modification of

RCW 28A.87.120 and brings it into this new chapter. It is amended
as follows: '"Any pupil who shall willfully deface or otherwise
willfully injure any school property ( 5)) shall be ((3zabie))
subject to discipline, suspension, ((and)) or t(punishment))
expulsion. The parent or guardian of such pupil shall be liable
Tor damages as otherwise provided by law.' The term "willfully"
is inserted to prevent punishment or liability for an unin-
tentional destruction of school property. Other chenges should
be self-explanatory.] ’ ,

NEW SECTION. Sec. 5. No pupil shall be expelled, suspended, or
disciplined 1n any manner for the performance of or failure to perform any
act not directly related to the orderly operation of the school or school-
sponsored activities or any other aspect of the educational process.

[Drafter's Note: The intent of this section is to prohibit school
authorities from promulgating rules and regulations over matters
not directly related to the education process and to prohibit
school authorities from punishing students for acts outside the
school's proper concern. In the past, the courts gave deference
to school authorities on this matter, but a current tendency is
to permit legal challenge and require school authorities to
justify why a particular act or behavior comes under the concern
of the schools. It also should be noted that the courts are
becoming more critical of punishment by school authorities for
antisocial behavior off the school grounds and out of school
hours and for violation of unreasonable standards of conformity
regarding attire and personal appearance. It appears that the
authority of the schools can only be approached on a case-~by-
case method. Note, for example, the standard developed in
Seaver, 32 Vt. 114, 76 Am. Dec. 156, an early Vermont case whic
Ts often cited: ''The misbehavior must not have merely a remote
and indirect tendency to injure the school. All improper conduct
of language may perhaps have, by influence and example, a remote
tendency of that kind. But the tendency of the acts so done out of
teachers' supervision for which he may punish, must te direct and
immediate in their bearing upon the welfare of the school, or

the authority of the master and the respect due to him. Cases

may readily be supposed which lie very near the line, and it

will often be difficult to distinguish between the acts which

have such an immediate and those which have such a remote ten-
dency. Hence, each case must be determined by its peculiar
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circumstances.' Note also the standard in Drift v. Snodgrass,

66 Mo. 286, 27 Am. Rep. 343, a Missouri case: '"'For )
offenses comaitted by the scholar while at school, he is amenable
to the laws of the school; when not at school, but under charge
of the parent or guardian, he is answerable alone to him." In
other words, this section is an attempt to define the juris-
diction of school authorities but leaves it to the courts through
litigation to determine whether the jurisdictional line has been
crossed and whether or not the performance of or failure to per-
form a specific act is directly related to the educational process.
Hopefully, through this process, a body of substantive rights for
pupils will emerge in the same manner as First Amendment rights
have emerged for the general population. ]

~ NEW SECTION. Sec. 6. Except as otherwise provided by law, common
schools shall be open to the admission of all persons between the ages of
six and twenty-one years residing in that school district.

[Drafter's Note: This is a word for word reenactment of RCW
28A.58.190 and brings it into the new chapter on student conduct,
discipline, and rights.]

NEW SECTION. Sec. 7. Every teacher and school administrator shall have

the authority to discipline any pupil for any disorderly conduct while under

his supervision and to make recommendations to the proper school authority
for the suspension or expulsion of any pupil upon probable cause therefor."

[Drafter's Note: This is a restatement and modification of RCW
28A.67.100 and brings it into this new chapter. It is amended as
follows: '"Every teacher and school administrator shall have the
((pewer)) authcritzﬁtc ((heId-every))discipline any pupil ((te-a
striet-aeeeuntabiisty)) for any disorderly ((er-antiseeial))conduct

((en-the-way-to-and- frem-seheel-or)) while under his supervision
and to make recommendations to the proper school authority for

the suspension or expulsion of any pupil upon probable cause
therefor." This provision of Washington law corresponds to what

is often stated as 'inherent right of teachers'--i.e., the power to
provide an atmosphere conducive to teaching. It is an independent
power that does not depend upon-a delegation from other school
authorities. Note how this was treated in a Vermont case, State

v. Randall, 79 No. App. 226; ''The teacher could not perform the
duties of her employment without maintaining proper and necessary
discipline in the school jclassroom], and when all her other means
for doing so failed, in respect to the boy, it was her right, and
might be her duty, to expel him [from the classroom], to save the
rest of the schoonl [clags] from being injured by his presence. It
was not the duty of the teacher, under the contract, to teach the
school without maintaining proper and necessary discipline in it;

if the [school discipline] comnittee insisted that she should have
the boy there, when she could not have him there and have discipline
too, it was the equivalent to insisting that she should teach the
school [class] without discipline; which she was not bound to do."
Other courts have upheld this authority under the doctrine of in
loco parentis, but according to some legal authorities that doctrine
1s either dead or dying. The above amendment extends this inherent




authority to school administrators but denies the power of ex-
pulsion or suspension of the pupil from school except as other-
wise provided in this act. The term "antisocial" was deleted,
for it is redundant. Black's Legal Dictionary defines ''dis-
orderly conduct" as 1n:1uding antisocial conduct. The major
amendment in this section is to eliminate the total supervision
of pupils on their way to and from school. Note the rationale in
discussion under Section 5 above. There are strong feelings

that matters of disorderly conduct away from school, off the
school grounds, and while not under the supervision "of a teacher
or school administrator are more properly matters for the parents
and civil authorities. This change dces not prohibit the in-
volvement of school officials in such matters but removes the
pupil's subjection to school punishment. This is an important
distincticn. Other changes are self—expianat@ryr]

NEW SECTION. Sec. 8. All pupils who attend the common school shall
comply with the Teasonable written rules and regulations established 1n
pursuance of RCW 28A.58.101. Refusal to obey such rules or regulations
shall constitute cause for d15¢1p11ne, suspension, or expulsion.

[Drafter's Note: See rationale under Section 9 below. ]

NEW SECTION. Sec. 9. All pupils who attend the common schools shall
submit to the reasonable disciplinary actions of teachers, administrators,
or disciplinary boards, however constituted, of the SChDDl district in which
he attends.

[Drafter's Note: Sections 8 and 9 are a reenacted and amended form
of RCAN Z8A.58.200. These are implied from the other sections, but
no harm is done in making these requirements explicit. RCW 28A.
58.200 reads as follows: 'All pupils who attend the common schools
shall comply with the rules and regulations established in pursuance
of law for the govermment of the schools, shall pursue the required
course of studies, and shall submit to the authority of teachers

of such schools, subject to such disciplinary or other action as
the local school officials shall determine." Also, Section 9

makes explicit what the courts already require--namely, that dis-
cipline be reasonable. ]

Sec. 10 RCW 28A.87.140 is amended to read as follows: Any teacher or
administrator who shall maltreat or abuse any pupil by administering any un-

reasonable punishment ((;-)) or who shall inflict punishment on the head of

a pupil, upon conviction thereof, shall be guilty of a misdemeanor, the penal-
ty for which shall be a fine in any sum not exc.zding one hundred dollars.
Said fine, when collected, shall be turned over to the county treasurer and
by him transmltted to the state treasurer who shall place the same to the
credit of the current school fund of the state,

[Drafter's Note: With the exception of the insertion of the words
"or administrator" and the elimination of an unnecessary comma, this
section is RCW 28A.87.140, The insertion of the term "or adm;nlstra-
tor" is consistent with the rationale under Section 7 above. ]
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NEW SECTION. Sec. 11. The board of directors of any school district
may authorize the establishment of pupil disciplinary boards composed of
either pupils, teachers, administrators, or parents or any combination there-
of. Such disciplinary boards may be authorized to prescribe reasonable
punishment snd may recommend, but not prescribe, suspension or expulsion
to the appropriate school authority. Such school authority shall be
granted the power to set aside or reduce any such prescription or recommen-
dation.

[Drafter's Note: The purpose of this section is to permit, but
not require, school boards to develop unique methods for handling
discipline and the involvement of parents and pupils in such
matters. It further provides for an appeal to a school authority.
(See Section 12 below.)] ’

NEW SECTION. Sec. 12. Any pupil, parent, or guardian who is aggrieved
by any disciplinary action other than suspension or expulsion shall have
the right to an informal conference with the appropriate school autherity,
designated by the board of directors for such matters, for the purpose of
resolving the matter. At such conference the pupil, parent, or guardian
shall be autl.orized to question witnesses.

[Drafter's Note: See rationale under Section 13 below, ]

NEW SECTION. Sec. 13. Any pupil, parent, or guardian who after ex-
hausting the remedy prescribed in Section 1Z of this act shall have the
right to make a formal protest, either in writing or in person, to the board
of directors at its next regular meeting. The board may request two calendar
days' notification of such protest before placing the matter on the meeting

agenda but such protest shall be a matter of public business and the board
of direciors shall respond in writing to the protest within forty calendar
days.

[Drafter's Note: Sections 12 and 13 are designed to provide in-
formal procedures for matters other than suspension and expulsion.
It can be argued that no pupil should be punished for any act with-
out some sort of hearing or due process as is supposedly done in
criminal proceedings. However, for most routine disciplinary
problems such a requirement is very impracticai. There is just
not a legislative or judicial remedy for all the wrongs that pupils
might suffer. It is argued here that the State's paramount
concern is when a pupil is being denied the right to attend school.
The State's interest exceeds the denial of an individual right,
which is an important concern, for the State has a vested interest
in the socio-economic status for all its citizens. The right to an
informal conference where the complaining pupil, teacher, or
administrator can be questioned, to protest to the school board,
and to have a formal written response from the board - which
implies some sort of follow-up by a school authority not a party
to the complaint - appear to be minimal and fair procedures which
will not unduly hamper or tie the hands of school officials.]

NEW SECTION. Sec. 14. The board of directors of any school district
may delegate to the superintendent or his designee the authority to expel
or suspend pupils: PROVIDED, That such expulsion or suspension is ordered
after a fair hearing as prescribed in Section 16 of this act, unless the
accused pupil and his parent or guardian have Imowingly waived the hearing
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prior to the suspension or expulsion.

[Irafter's Note: This section provides the right to a fair
hzaring prior to suspension or expulsion. However, note that
Section 15 grants the power of interim suspensions in cases of
"dangerous' pupils. The requirement of a fair hearing prior to
suspension or expulsion from the school has been mandated by
the courts. Note the following excerpt from the Committee
attorney's memorandum of September 16, 1969: ''It is now a
settled question that students dismissed from public educational
facil:.ties must be afforded due process of law. Unfortunately,
the exact requirements of due process in the school discipline
environment is not clear. Courts have, therefore, resorted to
a case-by-case examination to determine whether or not in the
particular case the rudiments of fair play have been observed.
These rudiments may be briefly summarized as notice and some
opportunity for hearing before dismissal." In this sense the
section merely reflects the current Tegal requirement. ]

NEW SECTION. Sec. 15. All other provisions of this chapter notwith-
standing, a pupil may be suspended by a dis*rict superintendent or his
designee if the superintendent or his desiguee reasonably believes the
pupil is a danger to himself, other pupils, teachers, school administrators,
or the educational process of the pupil's school: PROVIDED, That such
irterim suspension shall continue only until the pupil's dangerous nature
ceases or a fair hearing is held, or a fair hearing is waived, and final
punishment. imposed, whichever shall occur first.

[Drafter's Note: Even though the rule should be that no person
is punished unless it results from a fair hearing, there are
instances where the pupil's ''dangerous tendencies' are such that
his presence in the school creates a clear and present danger to
himself or others. Only in those cases does this bill provide
for interim suspensions. ]

NEW SECTION, Sec. 16. Each board of directors that delegates the
authority to expel or suspend pupils shall adopt rules and regulations for
a fair hearing which include provisions for the protection of the procedural
rights of pupils, including but not limited to the following:

for such purposes. Such school authority shall not be a complaining witness
and shall determine the facts of each case solely on the evidence presented
at the hearing. He shall state in writing his findings as to the facts

and whether or not the pupil charged is guilty of the conduct charged and
the disposition to be made, if any, by way of disciplinary action;

(1) The hearing shall be conducted before a school authority designated

7 (2) The charged pupil, or in the case of a minor his parent or guardian,
shall receive by registered mail or in person a written statement of the
charges at least ten calendar days prior to the date of the hearing. He shall
be permitted to inspect in advance of such hearing any affidavits or exhibits
which school authorities intend to submit at the hearing. He shall have the
right of representation by counsel with the right to question complaining
witnesses. He shall have the opportunity to present his version as to the
charges and to make such showing by way of affidavits, exhibits, and such
witnesses as desired;
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(3) Either side, at its own expense, may make a record of the events
at the hearing.

(4) If the school authority hearing the case imposes a sanction of
suspension or expulsion on the aggrieved pupil, or in the case of a minor,
his parent or guardian, shall have five school days after the date of the
hearing to appeal that decision to the board of directors. If an appeal
is not taken, the sanction decided upon shall take effect at the end of this
five-day period. If an appeal is taken, the imposition of the sanction
shall be stayed until such appeal is decided.

[Drafter's Note: While the courts require due process in sus-
pension and expulsion cases, they are not as yet in total
agreement as to what type of proceeding satisfies the due process
requirement. It is contended here that it is only a question of
time before most, if not all, the traditional due process pro-
cedures are incorporated in such cases. Note, for example, the
specific instructions given in Esteban (I) v. Central Missouri
State College, 277 F. Supp. 649, (W.D. Mo. 1967): ''The procedures
to be Followed in preparing for and conducting such hearing shall
include the following procedural features: (1) a written state-
ment of the charges to be furnished each plaintiff at least 10

days prior to the date of the hearing; (2) the hearing shall be
conducted before the president of the college; (3) plaintiffs
shall be permitted to inspect in advance of such hearing any
affidavits or exhibits which the college intende to submit at

the hearing; (4) plaintiffs shall be permitted to have counsel
present with them at the hearing to advise them; (5) plaintiffs
shall be afforded the right to present their version as to the
charges and to make such showing by way of affidavits, exhibits

and witnesses as they desire; (6) plaintiffs shall be permitted

to hear the evidence presented against them, and plaintiffs (not
their attorney) may question at the hearing any witness who gives
evidence against them; (7) the president shall determine the facts
of each case solely on the evidence presented at the hearing
therein and shall state in writing his finding as to whether or not
the student charged is guilty of the conduct charged and the
disposition to be made, if any, by way of disciplinary action; (8)
either side may, at its own expense, make a record of the events

at the hearing." The instructions in this case, Esteban, which
has formed the basis for this section, Subsection 4, is designed
to make the appeal provisions explicit and to make certain the
imposed sanction does not become effective until the administrative
remedy has been exhausted. ]

NEW SECTION. Sec. 17. In the case the superintendent or his designee
shall order an expulsion or suspension, the so-ordered pupil or in the case
of a minor the pupil's parent or guardian, subject to two calerdar days'
notice to the board, shall have the right to place the order before the board
of directors at any regular meeting for its review. At which time the pupil,
his parents or guardian, or his attorney shall be given the right to be heard
and shall be granted the opportunity to present such witnesses and testimony
as the board of directors deems reasonable. Prior to adjournment of the board,
it shall make its decision known or agree to one of the following procedures:
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(1) Agree to study the hearing record or other materiais submitted and
report its findings within fifteen calendar days;

(2) Agree to schedulg a special meeting to hear further arguments on
the case and report its findings within fifteen calendar days:

(3) Agree to hear and try the case de novo before the board of
directors within fifteen calendar days and in accordance with the fair hearing
provisions of Section 16 of this act.

[Drafter's Note: This section deals with action by the board of
directors and should be self-explanatory. Note that it is the
board's decision as to how much time and energy will be spent
upon the appeal. However, the board's decis.on is subject to
appeal to the courts (See Section 19 below) and that should cause
the board to give the matter serious consideration, ]

NEW SECTION. Sec. 18. Any board of directors not choosing to delegate
the authority of éXpUlSlGn or suspension shall be governed in its actions by
the fair hearing provisions of Section 16 of this act.

[Drafter's Note: This section covers procedures in districts
where the board chooses not to delegate its power.]

NEW SECTION. Sec. 19. Within thirty days of receipt of the board of
directors’ final decision, any pupil, or in the case of & minor the pupil's
parent or guardian, des;r;ng to appeal from any action upon the part of a
board of directors regarding discipline, suspension, or expulsion may serve
upon the chaimman of the board of directors and file with the clerk of the
superior court in the county in which the school district is located a notice
of appeal which shall set forth also in a clear and concise manner the errors
complained of. Such appeal shall be heard expeditiously and de novo by the
superior court. The provisions of Chapter 28A.88 shall not be applicable to

this section.

[Drafter's Note: This section permits an appeal to the courts
of any punishment imposed by the board of directors.]

NEW SECTION. Sec. 20. RCW 28A.58.190, 28A.58.200, 28A.67.100, and-
.120 are each repealed.

a8A.

[Drafter's Note: These are the sections noted above which are being
moved into this new chapter either as is or in amended form,]

NEW SECTION. Sec. 21. If any provision of this act or its application
to any person or circumstance is held invalid, the remainder of the act or
tgg appélcatlon of the provision to other persons or circumstances is not
attecte

[Drafter's Note: This is a standard savings clause.]

NEW SECTION. E&=c. 22. This act shall take effect July 1, 1970.

[Drafter's Note: The new education code becomes effective July 1,
1970, Unless there is an emergency situation, for bill draftlng
purposes matters are simplified by making all "education bills in the
1970 Session effective on the same date.]
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JOINT COMMITTEE ON EDUCATION AMENDMENT TO THE PROPOSED STUDENT
CONDUCT AND DISCIPLINE LEGISLATION

On January 12, 1970, the full committee met to consider its legislative
program. At that time, the Committee attached two amendments to the pro-
posed student conduct and discipline legislation prior to its introduction
into the special session. The first amendment stated:

ADD TO SECTION 12. Such appropriate school authority is
hereby granted power to require attendance of one or more
parents or guardians at an informal conference. Such power
includes the power of subpoena, as set forth in RCW 5.56.020.

The effect of this amendment will be to authorize those authorities dealing
with conduct and discipline cases to compell parents to come to the school
and meet with the authorities in order to help deal with the problems the
student is having. Suspension is often used by school authorities as a
method whereby they can force the parents of students to take cognizance

of the discipline problem the students are having in the school., Many
parents are reluctant to come to the school to discuss such probiems with
the school authorities and suspension is then used as a last resort technique
in an attempt to get them to confer with the disciplining officials. Since
the proposed student conduct and discipline legislation would restrict the
powers of the administrators to use the suspension procedure, it was felt
necessary to provide an alternative method whereby school authorities could
bring the parents to the schools in order to confer with them concerning the
problems of the students.

The second amendment stated:

ADD TO SECTION 13. Provided, however, notwithstanding any
other provision of law, said person making such formal protest
shall be entitled to a closed hearing by requesting it.

This provision was added to the section of the bill that allowed the student
to have a public hearing relating to his suspension and expulsion from school.
It was felt that in some instances the student or parents would prefer to
have a closed hearing so that the offenses in question would not become
general public knowledge. Since the language of the proposed act is not
clear in this regard, the amendment was added to Section 13.
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