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EMERGENCY SCHOOL AID, 1971

WEDNESDAY, FEBRUARY 10, 1971

U.S. SENATE,
SUBCOMMITTEE oN EDUCATION OF THE
Commrrree oN LiaBor AND Pupic WELFARE,
Washington, D.C.

The subcommittee met at 10 a.m., pursuant to call, in room 4232,
New Senate Office Building, Senator Claiborne Pell (chairman of
the subcommittee) presiding.

Present: Senators Pell, Randolph, Kennedy, Mondale, Javits,
Schweiker, Packwood, and Taft.

Committee staff members present: Stephen J. Wexler, subcom-
mittee counsel, and Roy Millenson, minority professional staff member.

genator Perr. The Subcommittee on Education will come to
order.

Actually, from a technical viewpoint, the subcommittee has not
been officially reconstituted, but this bill should be considered at as
early a date as possible, and in order to do so, with the authority of
the full committee, we are moving ahead.

Today we will hear the administration testimony on S. 195, the
school desegregation assistance bill introduced by Senator Javits on
behalf of the administration, and S. 683, introduced by Senator
Mondale.

It is indicative of our priorities that the first hearing of the
Education Subcommittee in the 92d Congress is concerned with school
desegregation and integration, a subject that occupied much of our time
last year. It is unfortunate that we were not able to bring out a
measure. It is my hope that this year the lines will not be as tightly
drawn, and we will be able to report out a bill in the very near
future.

‘We held 6 days of hearings last year, and without objection, I move
that the information developed in last year’s hearings be considered
as part of this year’s record.

Without objection, that will be done. .

I do not believe that endless hearings will be of assistance in bring-
ing out a bill, therefore the subcommittee has scheduled 2 more days
of hearings in this matter, Feoruary 24 and 25, and it is the hope
of the Chairman that the subcommittee will be willing to go into
executive session shortly thereafter to try and hammer out a bill.

And in this regard, speaking as Chairman, I must say that progress
in the last Congress was quite a disappointment. I had hoped that we
could get out a bill. I would like to have seen this money spent for
education, rather than many other causes, and yet I must also say,
in all candor, that there is very little national support for either of
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the approaches, the administration’s approach or the approach of the
subcommittee.

I would hope that this time around, perhaps by merging some of the
views of the opposing sides, we could generate a little more support
in the country as a whole, in order to get the bill through Congress.
There it is more than the subcommittee or the committee involved,
there must be some national support if a bill of this type is to move
through the Congress to the President’s desk.

OPENING STATEMENT OF SENATOR JAVITS

Senator Javits.

Senator Javits. Thank you.

Thank you very much, Mr. Chairman. May I first thank the Chair,
because I think he renders a signal service to the country in his willing-
ness to move forward vigorously and immeidately to consider this
legislation.

r. Chairman, the main question which the public should know is
settled. The administration had budgeted $1,500 million. The sub-
committee last year agreed that $1,500 million is what is required. OQur
only differences are how to spend it. :

Now, that is a far cry from what happens in most of these cases,
where you are not even on first base when you start. So I really believe
that the prospects for the Chair’s being able to preside over a suc-
cessful biﬁ are auspicious.

Secondly, Mr. Chairman, I have this time not joined as a cosponsor
of the so-called Mondale bill, S. 683. I stated on the floor yesterday
when that bill was introduced that I hoped that this course would en-
able me the better to work out a final bill. I do not believe that the
administration and Senator Mondale are that far apart.

I do wish to pay tribute to Senator Mondale in the work that he
has done, and the position that he has advocated, because I believe that
the way in which we can get the public really interested in this whole
question is on the issue of excellence in education.

The public does not seem to have its imagination fired by the ques-
tions of desegregation so long after the Supreme Court decision, but
on excellence in education and the chance of every American child to
get an even break when he starts. I think we can get the country in back
of us. I think it is significant that the administration, with that clearly
before it, nonetheless chose me as its sponsor for its particular bill. We
have, I think, a real chance to be very creative and accomplish some-
thing of great significance to us all, and great credit to the President
and the Secretary as well as to the Congress in this effort.

Mr. Chairman, I ask unanimous consent that I may include in the
record my statement introducing the administration’s bill, which I
introduced with Senator Griffin, the deputy minority leader.

Senator PrrrL. Without objection. I also ask that Senator Mondale’s
be printed here with his statement.

(The material referred to follows:)



920 CONGRESS
18T SEssION S 1 9 5
°

IN THE SENATE OF THE UNITED STATIS

JaNuany 26, 1971

Mur. Javrrs (for himself and Mr. Grirrin) introduced the folld -ving bill; which
was read twice and referred to the Committee on Labor and Public \‘Velf:u-e

l
i‘.
A BILL t

To assist school districts to nicet special problems incident to

or

desegregation, and to the climination, reduction, or pre-
i

vention of minority group isolation, in elementary aind sec-

. |
ondary schools, and for other purposes. ;

Be it cnacted by the Senate and House of Reynw}sentu-
: i
tives of the United States of America in Congress asseo‘ﬂbi,ed,

\
That this Act may be cited as the “Emergency School Aid

Act of 1971, “
PURPOSE | \.
SEc. 2. The purpose of this Act is to provide ﬁna\ncial
assistance—

II
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(a) to meet the special needs incident to the elim-
ination of minority group segregation and discrimina-
tion among students and faculty in elementary and
secondary schools, and
(h) to encourage the voluntary elimination, re-
duetion, or 1)1'0\’01'1tion of minority group isolation in
elementary and secondary schools with substantial pro-
portions of minority group students.
APPROPRIATIONS

Sec. 3. (a) There are authorized to be appropriated
for carrying out this Act not in excess of $500,000,000 for
the fiscal year ending June 30, 1971, and not in excess of
$1,000,000,000 for the succeeding fiscal year.

(b) TYunds so appropriated shall remain available for
obligation for one fiscal year beyond that for which they are
appropriated. -

ALLOTMENTS AMONG STATES

SeC. 4. (a) From the sums appropriated purstant io
section 3 for carrying out this Act for any fiscal year, the
Secretary shall allot an amount equal to 80 per centumn
among the States by alloting to each State an amount
which bears the same ratio to the balance of such 80 per
centum of such sums as the aggregate number of children
eurolled in schools in the State who are Negroes, American

Indians, Oriental, Spanish-surnamed Americans, or mem-
& ,
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bers of other minority groups as determined by the Secre-
tary, bears to the number of such chflﬂ}:pu in all of the
States, except that the amount allotted to (:my State shall
not he less than $100,000. The 1'vmuin(lc;'\ of such swuns
may be expended by the Seeretary as he may lind neces-
sary or appropriate (but only for activities deseribed in
section 6 and in accordance with the other provisions of

this Act) for grants or contracts to carry out the purpose

of this Act. The number of such children in each State and

in all of the States shall be determined by the Secretary

on tne basis of the most recent available data satisfactory

to him.
(b) (1) The amount by which any allotment to a
State for a fiscal year under subscction (a) exceeds the

amount which the Secretary determines will be required
for such fiscal year for programs or projects within such
State shall be available for reallotment to other States in
proportion to the original allotments to such States nnder
subsection - (a) for that year but with such proportionate
amount for any such other States being reduced to the
extent it exéeeds the sum the Secretary estimates such
State needs and will be able to use for such year; and the
total of such reductions shall be similarly reallotted among

the States whose proportiondte amounts were not so reduced.
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Any amounts reallotted to a State under this subscction
dm'ing a fiseal year shall be decmed part of its allotment
under subsection (a) for such year.

(2) Ln order to afford ample opportunity for all eligible
applicauts in a State to submit applications for assistance
under this Aet, the Sceretary shall not fix a date for reallot-
ment, pursuant to this subsection, of any portion of any allot-
nient to a State for a fiscal year which date is earlier than
sixty days prior to the end of such fiscal year.

(3) Notwithstanding the provisions of paragraph (1)
of this subsection, no portion of any allotment to a State for a
fiseal year shall be available for reallotment pursuant to this
subsection unless the Secretary determines that the applica-
tions for assistance under this Act which have been filed by
cligible applicants in that State for which a portion of such
allotment has not been reserved (but which would neces-
sitate use of that portion) arc applications which do not
meet the requivements of this Act, as set forth in sections 6,
7, aud 8, or which set forth programs or projects of such
insufficient promnise for achicving the purpose of this Act that
their approval is not warranted.

ELIGIBILITY FOR FINANCIAL ASSISTANCE

Sec. 5. (a) The Secretary shall provide financial assist-

ance by grant upon application therefor approved in accord-

ance with section 7 to a local cducational agency—
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(1) which is implementing a plan—

(A) which has heen undertaken pursuant to a
final order issued by a court of the United States, or

a court of any State, which requires the desegre-

gation of minority group segregated students or

faculty in the clementary and secondary schools of
such agency, or otherwise requires the elimination
or reduction of minority group isolation in sueh
schools; or

(B) which has heen approved by the Secretary
as adequate under title VI of the Civil Rights Aect
of 1964 for the descgregation of minoriiy group
segregated students or faculty in such schools;

(2) which, without having been required to do so,
has adopted and is imp]cmoﬁting, or will, if assistance
is made available to it under this Act, adopt and imple-
ment, a plan for the complete elimination of ininority
group isolation in all the minority group isolated schools
in the school distriet of such ngel‘)cy ;o1 '

(3) which has adopted and is implementing, or will,
if assistance is made available to it under this Aect,
adopt and implement, a plan—

(A) to climinate or reduce minority group
isolation in one or more of the minority. group iso-

lated schools in the school district of such agency.

13
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(B) to reduce the total number of minority
group children, who are in minority group isolated
schools in such district,

(C) to prevent minority group isolation reason-
ably likely to occur (in the absence of assistance
under this Act) in any school in such district in
which school at least 10 per centwin, but not more
than 50 per centum, of the enrollment consists of
such children, or

(D) to enroll and educate in schools which are
not minority group isolated, minority group children,
who would not otherwise be cligible for enrollment
because of nonresidence in the school district of such
agency, where such enrollment would make a signifi-
cant contribution toward reducing minority gronp
isolation.

(b) The Secretary is authorized to make grants to or
contracts with, local educational agencies for unusually
promising pilot programs or projects designed to overcome
the adverse effects of minority group isolation by improving
the é,ca,demic achievement of children in one or more minor-
ity group isolated schools, if he determines that the local
educational agency had a number of minorify group chil-
dren iﬁ average daily membership in the public schools, for

the fiscal year preceding the fiscal year for which assistance
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is to be provided, (1) of at least fifteen tho.usn.nd, or (2)
constituting more than 50 per centum of such average daily
membership of all children in such schools.

(¢) In cases in which the Secretary finds that it would
effectively carry out the purpose of this Act, he may assist by
grant or contract any public or private nonprofit agency,
institution, or organization (other than a local educational
agency) to carry out programs ot prejects designed to sup-
port the development or implenientation of a plan described
in subsections (a) or (b).

(d) (1) No local educational ngency shall he cligible
for assistance under this Act if it has. after August 18,
1970—

oft.

(A) transferred (direetly or indivectly hy g
lease, loan, sale, or other means) real or personal prop-
erty to, or made any services available to any nonpublie
school or school system (or any organization controlling.
ov intending to establish. sueh a sehool or sehool system)
withont prior determination that such nonpablie school
or school system (i) is not operated on a racially segre-
gated hasis as an alternative for children seeking to
avoid attendance in desegregated public schools, and (ii)
does not otherwise practice, or permit to he practiced.

discrimination on the basis of race, color, or national

origin in the operation of any school activity;
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(B) had in effect any practice, policy, or procedure
which results (or has resulted) in the disproportionate
demotion or dismissal of instructional or other persounel
from minority groups in conjunction with desegregation
or the establislunent of an integrated school, or otherwise
engaged in discrimination based upon race, color, or

national origin in the hiring, promotion, or assignmnent of

employees of the agency (or other personnel for whom

the agency has any administrative responsibility) ;

(C) in conjnnetion with desegregation or the estab-
lishment of an integrated school, adepted any proce-
dare for the assignment of students to or within classes
which results in segregation of children for a substantial
portion of the school day; or .

(D) Dbad in effect any other practice, policy, or
procedure, such as limiting curricular or extracurricular
activities (or participation therein by children) in order
to avoid t'hc-pnrl'i(:ipn(i(m of ninority group students m
such activities, which diseriminates mong children on

the basis of race, color, or national origin;

except that, in the case of any local educational agency
which is ineligible for assistanee hy reason of clanse (A),
(B), (¢, ov (D), such ageney may make application for
a waiver of ineligihility, which application shall specify the

reason for its ineligibility, contain such information and as-

1t
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surances as the Seeretary shall require by regulation in order
to insure that any practice, policy, or procedure, or other
activity resulting in the ineligibility has ccased to exist or
ocewr and include such provisions as arc neccssary to insure

that such activities do 1ot reoceur after the subiission of the

“application.

(2) (A) No local educational agency shall he cligible
for a waiver under paragraph (1) if—
(i) it is incligible by reason ‘of cluse (A), (B),
(C), or (D) of paragraph (1) hecausc of transactions,
practices, policics, or procedures which existed or
occurred after August 18, 1970; and
(1) it has reccived assistance under the appropri-
ation in the paragraph headed “Emergency School
Assistanee” in the Office of Education Appropriations
Act, 1971 (Pablic Law 91-380).

(B) (i) In the casc of any local educational agency

which is ineligible for assistanee under this Act by reason of |

subparagraph (A), sﬁch agency may make a special appli-
cation for a waiver of its ineligibility, which application
shall include (I) all the specifications, procedures, assur-
ances, and other information required for a waiver under
the exeeption set forth in pm'agral.)h (1), and (II) in addi-

tiou, such other data, plans, assurances, and information as

pae
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the Seeretary shall require in order to ingure compliance with
this subparagraph (B). |

(ii) The additional matters required by the Sccretary
under clause (II) of subparagraph (B) (i) shall at least in-
chide sufficient information as to enable the Sceretary to
properly evaluate the plan submitted by the applicant for
a special waiver under this subparagraph (B) with respect
to the merit of the program for which assistance is sought.

(3) Applications for waivers under paragraphs (1) and
(2) may be approved only by the Secretary. The Sccre-
tary’s functions under this paragraph shall, notwithstanding
any other provision of law, not be delegated.

(4) No application for assistanee under this Act shall
be approved priov to a determination hy the Secretary
that the applicant is not ineligible by reason of this sub-
seetion. No waiver under paragraph (2) shall he granted
until the Seeretary has determined that the special applicant
has submitted plan of extiraordinary merit.

(5) All determinations pursuant to this subsection shall
be carried ont in accordance with criteria and investigative
procedures established by regulations of the Seeretary for the
purpose of compliance with this subsection.

(6) Al determinations and waivers pursuant to this

subsection shall be in writing. The Committee on Labor and

Public Welfare of the Senate and the Committee on BEduca-
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L tion and Labor of the ouse of Representatives shall each be
2 given notice of an jutention to grant any waiver under this
3 sauhsecetion, which notice shall he accompanied by a copy of
4 the proposed waiver for which notice is given and copies of
5 all determinations relating to such waiver. The Secretary
6 shall not approve an application by a loeal educational
.
T agency which requires a waiver under this subsection prior to
8 thirty days after receipt of the notice required by the preced-
9 ing sentence by the chairman of the Committee on Labor and

10 Public Welfare of the Senate and the chairmnan of the

11 Committcc on Education and Labor of the House of

12 Representatives.

13 AUTHORIZED ACTIVITIES

14 Sro. 6. Financial assistance under this Act shall he
15 available for programs or projects which would not other-
16 wise he funded and which involve activities designed to

17 carry out the purpose of this Act, including—

18 (1) rcmedial and other services to meet the special
19 nceds of children (including gifted and talented chil-
20 dren) in schools which are affeccted by a plan de-
21 seribed in section 5 or a program described in section
22 9 (h), when such services are dcemed necessary to the
23 success of such plan or program;

24 (2) the provision of additional professional or other
25 stafl members (including staff members specially trained

O
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in problems incident to desegregation or the elimina-
tion, reduction, or prevention of minority group isola-
tion) and the training and retraining of staff for such
schools; .

(3) comprehensive gnidance, counseling, and other
personal services for such éhildren}

(4) development and employment of new instruc-
tional techniques and materials designed to meet the
needs of such children;

(5) innovative intergroup educational programs or
projects involving the joint participation of minority
group children, and other children attending different
schools, inclnding extracurricular aetivities and coopera-
tive exchanges or other arrangements between schools
within the same or different school districts;

(6) repair or minor remodeling or alteration of
existing school facilities (including the acquisition, in-
stallation, modernization, or replacement of cquipment)
and the lease or purchase of mobile classroomn units or
other mobile educational facilities;

(7) administrative and auxiliary services to facili-
taté the success of the program or project;

(8) community activities, including public educa-
tion efforts in support of a plan described in section 5

or a program described in section 9 (b) ;
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which meet the purpose of this Act.

(9) speeial administrative aetivitigs. suel ax the

rescheduling of students or teachers, ol the provision
of information to pavends and other thembers of the

gencral public. incident to the implentetation of o plan

deseribed in sceetion 5 or a program deseribed in seetion

a(h):

(10) planning aud evaluation activiities: and

(11) other specially designed proglams or projects

CRITERLY FFOR APPROVAL

Sec. 7. (a) In approving applications kubmitted under

Aet (except for those submitted underjseetion 9 (1h) ).

the Sceretary shall only apply the following eriteria:
) ) ] ]

(1) the need for assistance. takipg into acconnt

|
i

. i

sueh factors as— |
i

!

1

(A) the extent of minority ;grnup isolation
(including the nmuber of minm'il.\,"g gronp isolated
children and the relative cmu-(‘ntruti"!_:)n of such chil-
dren) in the school distriet to he %‘wr\'v(l As con-
paved to other school distriets in l%]u- State,

(B) the financial need of .\'m']l{ls('hm] district
as compared to other school district\%«* in the State,

(C) the expense and diﬁi(-n]t_\"‘;} of effectively

. . . oo
earrving out a plan deseribed in xection 5 in such
i

i
]
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school district as compared to other school district
in the State, and
(D) the degree to which measurablc defi-
ciencies in the quality of public education affovded
in such school district exceed those of other school
districts within the State;

(2) the degree to which the plan deseribed in
section d, and the progran or project to be assisted, arc
likely to effect a decrease in minority group isolation
in minority group isolated schools, or in the case of
applications submitted under section 5 (1) (3) (C), the
degree to which the plan described in section 5, and the
program or projcet, m'e‘ likely to prevent minority group
isolation from occurring or increasing (in the absence
of assistance under this Act) ;

{3) the degree to which the plan described in
section 5 is sufficiently comin'ehcnsivc to offer reason-
able assurance that it will achieve the purposc of this
Act;

(4) the degréc to which the program or projeet to
be assisted affords promise of achieving the purpose of
this Act;

(5) that (except in the case'of' an application sub-
mitted under section 9 (a)) - the amount necessary to

carry out cffectively the program or project does not

90
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1 exceed the amount available for assistance in the State
2 under this Act in relation to the other applications from
3 the State pending before hin ; and
4 (6) the degrce to which the plan deseribed in sec-
5 . tien 5 involves to the fullest extent practicable the (otal
6 educational resowrees, both public and private, of the
7 community to he served.
8 (h) The Secrctary shall not give lest favorable con-

9 sideration to the application of a local educational agency
10 which has voluntarily adopted a plan qualified for assistance
11 under this Aet (due only to the voluntary naturc of the
12 action) than to the application of a local educational agency
13 which has been legally required to adopt such a plan.

14 ASSURANCES
15 Sec. 8. (a) An application submitted for approval
16 under scetion 7 shall contain such information as the Scere-

17 tary may prescribe and shall contain assurances that—

18 (1) the appropriatec State educational agency has
19 heen given reasonable opportunity to offer recommenda-
20 tions to the applicant and to submit comments to the
21 Sceretary ;

22 (2) in the case of an application by a local cdu-
23 cational agency, to the extent consistent with the num-
24 ber of children, teachers, and other educational staffs in
25 the school district of such agency enrolled or employed

23
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in private nonprofit elementary and secondary schools
whose participation would assist in achieving the pur-
pose of this Aect, such agency (after consultation with
the appropriate private school officials) has made pro-
visious for their participation on an equitable basis;

(3) the applicant has adopted effeetive procedures,
inclnding provisions for sueh objective measurements of
educational and other change to be effected by this Act
as the Seeretary may require, for the continning evalia-
tion of programs or projeets under this Act, including
their effectiveness in achieving clearly stated program
goals, their impact on related programs or projecis and
upon the commmnity served, and their structure and
mechanisins for the delivery of serviees, and including,
where appropriate, eomparisons with proper control
groups composed of persons who have not participated in
sueh programs or projects;

(4) in the case of an application by a local educa-
tional agency, the applicant (A) has not, subsequent to
the commencement of its 1969-1970 school year, un-
lawfully donated, leased, sold, or otherwise disposed of
real or personal property or services to a nonpublic ele-
mentary or secondary school or school system practicing
discrimination on the basis of race, color, or national

origin, or has rescinded such transaction (or reeeived

24
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consideration in lien thereof) in accordance with regula-
tions of the Seeretary; (B) has not unlawiully donated,
leased, sold, or otherwise disposed of real or personal
property or serviees to such a nonpublic school or school
system where such transaction has produced a substan-
tial deerease in the assets available for public education
in the school district of such agency, or has rescinded
such transaction (or received consideration in lieu
thereof) in accordance with regulations of the Sceervetary ;
and (C) will not donate, lease, sell, or otherwise dispose
ol real or personal property or services to any suel non-
public school or school system;

(5) in the case of an application by a local educa-
tional agency, the applicant has not reduced its fiscal
“effort for the provision of free public education for chil-
dren in attendance at the schools of such agency for the
fiscal year for which assistance is sought under this Act
to less than that of the second preceding fiseal year;

(6) the applicant is not reasonably able to provide,
out. of non-Federal sources, the assisttmiee for which the
application is mnade;

(7) the applicant will provide such other informa-
tion as the Seeretary may require to carry out the pur-

pose of this Act;

20
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(8) in the case of an application by a local edu-
cational agency, the plan with respect to which such
agency is seeking assistance (as specified in section 5 (a)
(1)) does not involve freedom of choice as a means of
desegregation, unless the Secretary determines that free-
dom of choice has achieved, or ‘will achieve, the com-
plete elimination of a dual school system in the school
distrct of such agency;

(9) the current expenditure per pupil (as defined
in scetion 11 (a) ) which such agency makes from reve-
nues derived from its local sources for the academic
year for which assistance under this Act will be made
available to such agency is not less than the current ex-
penditure per pupil which such agency made from such
revenues for (A) the academic year preceding the aca-
demic year during which the implementation of a plan
described in section 5 was commenced, or (B) the third
academic yecar preceding the academic year for which
such assistance will be made available, whichever is
later;

(10) staff members of the applicant who work di-
rectly with children, and professional staff of such ap-
plicant who are employed on the administrative level,
will be hired, assigned, promoted, paid,.demoted, dis-

missed or otherwise treated without regard to their mein-
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bership in a minority group, cxcept that no assignment
pursuant t(; a court order or a pl&h approved under title
VI of the Civil Rights Act of 1964 will he considered
as being in violation of this subsection ;

(11) for each academic ycm for which assistance
is made available to the applidsjnt under this Act, it has
taken or is in the process of taking all practicable steps
to avail itsélf_ df..all assistance for which it is determined
to be eligible uﬁder any program administered by the
Commissioner of Education; and

(12) no practices or procedures, including testing,
will b.e employed by the applicant in the assignment of
children to classes, or otherwise in carrying out curricular
or extracurricular activities, within the schools of such
applicant in such a manner as (A) to result in the isola-
tion of minority group children in such classes or with
respect to such activities, or (B) to discriminate against
such children on the basis of their being members of any
such minority group.

(b) The Secretary shall not finally disapprove in whole

or in part any application for funds submitted by a local

educational agency eligible under section 5 without first
notifying the local educational agency of the specific rea-

sons for his disapproval as contained in section 7 and sub-

Do
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section (a) above and withont- affording the agency a
reasonable tine to 1110dify 1ts uppﬁcatibn.

(c) The Secretary .1nuy,l fi‘(_ix__n t,ij'me to timne, set dates by
which al)plica.tioné shall be filed. S L

(d) In the case of n:n':.}ppli_a.mtiqn'by a eombination of
local educational agencies fp;rf.:j(.).in_tly carrying out a program
or project under this Act, z.lb'-"]lea.st onc such agency shall be
an agency described. in-secti_on 5(a) or section 9 and any
one or more such agencies joining in such application may
be authorized to. administer such program or project.

SPECIAL PROGRAMS

Src. 9. (a) From the fuﬁds available to him under the
second sentence of section 4 (a) the Secretary is authorized
to make grants to eligible local educational agencies to carry
out model or demonstration programs related to the purpose
of this Act if in the Secretary’s judgment these programs
make a special coutribution to the development of methods,
techniques, or programs designed to eliminate minority
group segregation or to eliminate, reduee, or prevent minor-
ity group isolation in elementary and secondary schools.

(b) From the fuuds available to him under the seéond
sentence of section 4 (a) the Seeretary is also anthorized to
make grunts:t;) local educational agencies to carry out pro-
grams for children who are from environments where the

dominant language is other than English and who, (1) as

2
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a result of limited English-speaking ability, are educationally
deprived, (2) have needs similar to other children partici-
paling in programs or projects assisted under this Aet, and

(3) attend a school in which they constitute more than 50

per centum of the enrollment.

PAYMENTS

Src. 10 (a) Upon his approval of an application for
assistance under this Act, the Secretary shall reserve from
the applicable allotment (including any applicable reallot-
ment) available therefore the amount fixed for such
application.

(b) The Sccretary shall pay to the applicant such
reserved amount, in advance or by way of reimburseinent,
and in such installments consistent with estabished practice,
as he may determine.

(e) (1) In the case of an application to be funded under
the first sentence of section 4 (a) which is submitted by a
local educational agency Wﬁich is located in a State in which
no State agency is authorized by law to provide, or in the
case in which there is a substantial failure by a local educa-
tional agency approved for a program or project under this
Act to proviﬂe, for effective participation on an. cquitable
basis in programs or projects authorized under this .\ct hy
children enrolled in, or by teachers 6r other cducational

staff of, any one or more private nonprofit clementary or
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secondary schools located in the school district of such ageney,
the Secretary shall arrange for the provision, on an equicable
basis, of such programs or projects and shall pay the costs
thereof for any fiscal year out of that State’s allotment. The
Secretary may arrange for such programs through eontracts
with institutions of higher education, or other competent
nonprofit institutions or organizations.

(2) In determining the amount to bhe withheld from

any State’s allotment for the provision of such programs
or projects, the Secretary shall take into acconnt the nun-
ber of children and teachers and other ecducational staff
who are excluded from participation therein, and who, except
for such exclusion, might reasonably have heen expected to
participate.
' (d) After making a grant or contract under this :Act.
the Secretary shall notify the appropriate State cducational
agency of the name of the approved applicant and of the
amOLI.nt approved.

(e) The amount of financial assistance to a local educa-
tional agency under this Act may not exceed those net addi-
tional costs which are determined by the Secretary, in accord-
ance with regulations prescribed by him, to he the resalt of

the implementation of a plan under section 5 (a).
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DEFINITIONS
See. 11, As nsod.in thix Aet. exeept when otherwise
specified—
(a) The term “current expenditure per pnpil” for a

local educational agency means (1) the expenditures for free

public education, including expenditures for administration,

instrmetion, attendance and health serviees, pupil transporta- -

tion services, operation and maintenance of plant, fixed
charges, and net expenditures to cover deficits for food serv-
ices and student hody activities, hut not including cxpendi-
tures for commnnity services, capital ontlax, and debht servicee,
or any expenditures inade from funds granted nnder snch
Federal program of assistance as the Seeretary may prescribe,
divided by (2) the number of children in average daily at-
tendance to whom such agency provided free public eduea-
tion during the year for which the compntation is made.
(b) The term “cquipment” inclndes ﬁmchinm‘y, ntilities,
and hnilt-in eqnipment and any necessary enclosures or strue-
tures to house them, and incindes all other items necessary
for the provision of education serviees. snch as instructional
equipment and necessary furnnitnre. printed, published, and
andiovisual inshuetional materials, and other related material.
(c) The term “gifted and talented childven” means. in

accordance with objective criteria prescribed by the Secre-
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tary, children who have outstanding intelleetunl ability ov
ereative talent.

(d) The term “local educational agency’” means a pub-
lic hoard of edueation or other public authority legally con-
stimted within a State for either administrative control, or
direction, of public clementary or secondary schools in a city,
county, township, school district, or other political subdivi-
sion of a State, or such combination of school districts or
counties as are recognized in a State as an administrative
agency fov its public elementary or secondary schools, or a
comhination of local educational agencies; and includes any
other public institution or agency having administrative con-
trol and direction of a public elementary or secondary school;
and where responsibility for the control and direction of the
activities in such schools which are to be assisted under this
Act is vested in an ageney subordinate to such a hoard or
other anthority, the Secrctary may consider such subordinate
agency as a local educational ageney for purpose of this Act.

(¢) The tern “nonprofit” as applied to an agency,
organization, or institution means an agency, organization,
ov institution owned or operated hy one or more nonprofit
corporations or associations no part of thc net earnings of
which innres, or may lawfully inure, to the henefit of any

private shareholder or individual.
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(f) The terms “minority group isolated scholol” and
“minority group isolation” in reference to a school! mean a
school and condition, respectively, in which Negro, American
Indian, oriental, or Spanish-surnained American children, or
children who are members of other minority grouph as de-
termined by the Secretary, constitute more than |50 per

centurn of the enrollment of & school.

(g) The terms “elementary and sccondary schdol” and
“school” mecan a school which provides elementaryll or sec-
ondary educdtion, as determined under State law, exc‘lspt that
it does not include any cduecation provided beyond g‘xJade 12.

(h) The term ‘““Secretary” means the Secrefary of
TTealth, Education, and Welfare.

(1) The term “State” weans one of the fifty States or

the District of Columbia.

: t
(J) The term “Statc educational agency” neéns the

State hoard of education or other agency or officer primarily
respousible for the Statc supervision of public elementary
and secondary schools, or, if there is no such officer or
agency, an officer or agency designated by the Governor
or by State law for this purpose.
EVALUATION
SEc. 12. Such portion as the Secretary may determine,

but not more than 1 per centum, of any appropriation under

58-163 O - 71 -8
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this Act for any fiscal year shall be available to him for
cevaluation (directly or by grants or contracts) of the pro-
grams and projects anthorized by this Act, and in the case
of allotments from any sueht appropriation, the amount avail-
able for allotmwent shall be reduced accordingly.
JOINT FUNDING

Sec. 13, Pursuant to regulations preseribed by the
President, where funds are advanced hy the Department
of Health, Education, and Welfare and one or more other
Federal agencies for any project or activity funded in
whole or in part under this Aect, any one Federal agency
may be designated to act for all in adininistering the funds
advaneed. In such cases, any such agency may waive any
technical grant or contract requirement (as defined by
regulations) which is inconsistent with the similar require-
ments of the administering agency or which the administer-
ing agency does not impose.

NATIONAL ADVISORY (‘OUNCIL

Sk, 14. The President shall appoint a  National
Advisory Council on the Education of Minority Group
Isolated Children, consisting of twelve members, for the
purpose of reviewing the administration and operation of
this Act and making recomunendations for the improve-

ment of this Act and its administration and operation and
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for increasing the effectiveness of programs or projects
carried out pursuant to this Act.
REPORTS

Sec. 15. The Secretary shall include in his annual
report to the Congress a full report as to the administration
of this Act and the effectiveness of programs or projects
thereunder. .

GENERAL PROVISIONS

Sec. 16. (a) The provision of parts B and C of the
General Education Provisions Act (title IV of Public Law
247 (Ninetieth Congress) as z;riended by title IV of Public
Law 230 (Ninety-first dongress) shall apply to ‘the '
program of Federal assistaﬂce authorized under this Act
as if such program were an applicable program under such
General Education Provisions Act, and the Secretary shall
have the authority vested in the Commissioner of Educa-
tion by such parts with respect to such ,progra,m.

(b) Section 422 of such Gen.eral Education Provisiéns
Act is amended by inserting “the Emergency School Aid
Act of 1971;” after “the International Education Act of
1966;”.
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{From the Congressional Record, Senate, Jan. 26, 1971]
S. 195—INTRODUCTION OF THE EMERGENCY SCHOOL AID Acr oF 1671

Mr. Javirs. Mr. President, I am introducing today for appropriate reference
the administration’s Emergency School Aid Act of 1971. I do this as the rank-
ing minority member of the Committee on Labor and Public Welfare, and also,
Mr. President, because I believe the bill represents a critically important initia-
tive of the administration. I regret very much that it did not pass last year.

The Vice PresipenT. The bill will be received and appropriately referred.

The bill (8. 195) to assist school districts to meet special problems incident
to desegregation, and to the elimination, reduction, or prevention of minority
group isolation, in elementary and secondary schools, and for other purposes,
introduced by Mr. Javits, was received, read twice by its title and referred
to the Committee on Labor and Public Welfare.

Mr. Javrrs. I ask unanimous consent that a section-by-section analysis of
the bill be printed at the conclusion of my remarks.

The VICE PRESIDENT. Without objection, it is so ordered.

(See exhibit 1.)

Mr. Javits. As I say. I think it is most regrettable that we did not act on
this measure last year, and in the course of these remarks I shall explain why,
and what my hopes are for this year.

This measure authorizes $500 million this year and $1 billion next year, to
assist in meeting the special problems incident to desegregation-—by which we

. mean the classic compliance with the decisions of the U.S. Supreme Court on the

fact that every American child is entitled to a nonsegregated education—and
the elimination. reduction, or prevention of minority group isolation in elemen-
tary and secondary schools-—that is, such an undue concentration of the children
of one minority group or a number of minority groups in a given school district,
or even individual schools, as to materially reduce the capabilities for learn-
ing and the capabilities for advancement in education on the part of that child
or those children.

Funds may be used for such activities as remedial services, additional profes-
sional staff, staff training and retraining, guidance and counseling programs,
new instructional techniques and materials, innovative intergroup educational
programs, repair and minor remodeling of facilities, auxiliary services, com-
munity activities, special administrative activities, planning and evaluation,
and other specially designed projects to achieve desegregation and to reduce
or prevent minority group isolation.

It is critically important, Mr. President, that these objectives be understood
and recognized.

Mr. President, we must never miss the forest for the trees. While there are
differences which exist in my own committee and the select committee dealing
with this subject of which I am also the ranking minority member and which
is headed by the Senator from Minnesota (Mr. MoNDALE), the forest is the fact
that the administration and the committees agreed upon the ad hoc expenditure
of this sizable sum of money—$1.5 billion—for the purposes which I have men-
tioned. The question is how to spend it best, and where to spend it in terms
of the most useful way in which to deal with the problem.

Mr. President, there has been very considerable progress in desegregation in
our schools, both in the South and elsewhere in the Nation. I would not for a
minute be the one to say that even the straight desegregation problem does not
exist in some parts of the country. We in New York State, for example, who pride
ourselves upon our advancement in this matter, have had a situation in New
Rochelle, N.Y., a2 suburb of New York City, in which a decree had to be entered
by a court relating to the desegregation of the public schools there.

Then, as to minority isolation, Mr. President, the problem is presented also
in terms of housing patterns. For example, it is impossible in some areas to have
a child even be bused to school within any reasonable compass of space or tinie
without it still being in the minority isolation situation.

I mention both those things to show how pervasive is this problem, and how
very difficult and elusive is the situation. In addition, it is very expensive. In
order to carry out successful programs, school districts must devise new—and
often expensive—educational efforts. All too often, this very undertaking comes
at a place or 2 time when financial stress is faced by school districts for many,
other reasons associated with inadequate revenues and rising costs.
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Mr. President, there is very clear indication that Congress will meet this need.
We did appropriate $75 million as a beginning last year in respect of this particu-
lar situation, and the other body passed, at the very end of the last Congress, a
measure for this $1.5 billion which came over here; but, unfortunately, it came in
the last hours of the last Congress, when it was impossible to reconcile the views
of my own committee in respect of education and of the other body on this bill.

The bill I am introducing today, which is essentially the administration’s bill,
I introduce with the hope and expectation that it will now receive the full and
favorable consideration that it merits. I have made a few changes in the admin-
istration bill. They are not changes of profound substance, but they are useful
changes. These changes, which are essentially five in number, omit the use of
the term “racial” in the bill, which seems undesirable in terms of identity of what
we are trying to accomplish, and substitute the term “minority group.”

I include orientals in the definition of minority group. Substantial testimony
was submitted to the Senate Education Committee last year to support this.

A third change I have made in the bill as passed by the other body, which is
essentially now the administration bill, relates to the effort to give a. broader -
base for the expenditure of the resources which we are making available here in
terms of their use also for experiments, especially in the field of racial isolation
which is-so elusive and so difficult to deal with. '

A fourth change is designed to give each State a minimum of $100,000 in
connection with applying the formula which we have applied to the various
States on a population basis in terms of the children who are affected.

The fifth change is the removal of the limiting factors respecting the issues of
busing, because busing may be an important element here, and leaving com-
pletely out, of course, the question of coercion which I thoroughly agree should
be left out, giving to the Secretary broad discretion as to whether the success of
any program or project requires such auxiliary service as may be encompassed in
the busing idea.

There is a great deal of illusion and misinformation about busing. Eighteen
million children—about a third of the total who go to school—are bused to
school today. It is the very salvation of country school districts, bringing them
into a much higher educational level, to have had busing. No one wants to coerce
children into being bused in any way, directly or indirectly; so in a facilitating
tool such as the one we are now designing, busing should not be excluded as
useful adjunct to the many other things we expect to do. :

I feel certain that, in the normal process of consideration of legislation, fur-
ther changes will be made. One need not be wedded to every detail in such a
bill as this. What is vital is to bring to fruition the view expressed by the Presi-
dent that new initiatives, supported by Federal funds, are needed to achieve
equality of educational opportunity and to achieve the goal set by the President
in his message of last year—*a system in which education throughout the Nation
is both equal and excellent, and in which racial barriers cease to exist.”

Finally, Mr. President, we did develop in the Subcommittee on Education of
the Committee on Labor and Public Welfare, at the end of the last session, a bill
which essentially proceeded upon a theory different from that of the adminis-
tration’s bill, My feeling is, given the overall amounts, given many of the basic
techniques which both bills adopt, that the objective to be served should not in
any rational approach represent the stumbling ‘block which is irremovable as
between the views of the majority of the committee and the views of the ad-
ministration.

I will pledge—that is the reason why I am introducing the administration’s
bill—my utmost efforts to resolve all differences so that the most expeditious
action may be taken upon this bill, which I regard as a singularly auspicious
initiative by the President. I am sure these differences can be resolved. We would
not be talking about $1.5 billion for this matter if it had not been proposed, and
there would be no place for the difference between the views of the 'Subcommittee
on Education and the views of the administration if the proposal had not been
made in the first place.

I express the feeling that the leadership will give us high priority to consider
a bill, if we can agree upon one, and I believe there is every likelihood of doing .
so. It is toward the end and the contribution toward that objective that T have
introduced the administration’s bill today.
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ExHIBIT 1—SECTION-BY-SECTION ANALYSIS

Section 1.—This section provides that the Act may be cited as the Emergency
School Aid Act of 1971. -
PURPOSE

Section 2.—This section states the two purposes for which financial aid gﬁay
be provided under the act: (1) to meet the special needs incident to the elimina-

tion of minority group segregation, and discrimination, and (2) to encourage:the .

voluntary elimination, reduction, or prevention of mmorlty group isolation in
schools with substantlal minority group enrollments. .

APPROPRIATIONS
Section 3.—The authorized appropriations are $500 million for fiscal year

1971 and $1 billion for fiscal year 1972. Funds appropriated shall remain avail- -
able for obligation for one fiscal year beyond the fiscal. year for which they are

appropriated.
ALLOTMENTS AMONG SBTATES

Section- 4—Righty percent of the funds appropriated would be allolted
among the States (with d $100,000 -minimum State allotment) on the basis
of the number of children enrolled in schools in the State who are Negro,
American Indian, Spanish-surnamed Americans, or members of other minority
groups (as determined by the Secretary), as compared to the number of such
children in all of the States. The remaining 20 percent of the sums appro-
priated are reserved to the Secretary for grants or contracts to carry out the
purposes of the Act. The Secretary is authorized to make reallotments except
that no reallotment may take place as of a date earlier than 60 days prior to
the end of a fiscal year. Reallotinents from a State's allotment may be made
only to the extent that applications from a State do not meet the requirements
of the act or if they offer insufficient promise of carrying out the purposes of
the act.

ELIGIBILITY FOR FINANCIAL ASSISTANCE

Section 5—This section provides that the Secretary shall provxde financial
assistance, pursuant to applications approved under section 7, to a local
educational agency— (1) which is implementing a plan: (A) undertaken pur-
suant to a final order or a Federal or State court for student or faculty
desegregation in elementary or secondary schools or for the elimination or re-
duction of minority group isolation in such schools, or (B) approved by the
Secretary under title VI of the Civil Rights Act; (2) which, without having
been required to do so, has adopted and is implementing, or will adopt and
implement, a plan for the complete elimination of minority group isolation
in its schools; or (8) which has adopted and is implementing, or will adopt
and implement, a plan: to eliminate or reduce minority group isolation in one
or more of its minority group isolated schools; or (B) to reduce the total
number of minority children in minority group isolated schools; or.(C) to
prevent minority group isolation reasonably likely to occur in any school which
has an enrollment of 10 percent but not more than 50 percent of minority
children; or (D) to enroll and educate in non-minority-group isolated schools
minority children who would not otherwise be eligible for enrollment because
of nonresidence in the school district. The Secretary may also assist any other
public or private nonprofit agency to carry out programs designed to support
plans described above.

The Secretary is also authorized to provide funds for districts with high con-
centrations of minority group students, those with more than 15,000 such stu-

" dents or with an enrollment of which such students compose more than half.

These grants may be made only upon the Secretary’s determination an appli-
cant has submitted an unusually promising pilot program or project designed
to improve the academic achievement of students in minority group isolated
schools.

The section also makes ineligible for assistance, school districts which since
the passage of the Emergency School Assistance Act on August 18, 1970, have
engaged in discrimination against students or faculty on the basis of their
membership in minority groups. The disqualifying practices include in-school
segregation and the transfer of public property to discriminatory private
schools. Provision is made for waiver of ineligibility by the Secretary under
special cu-cumstances
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AU'CHORIZED ACTIVITIES

Section 6—Financial assistance shall be available under the act for programs
or projects which would not otherwise be funded and which are designed to
carry out the purposes of the act, including (a) remedial or other services,
(b) hiring or additional staff, (¢) guidance and counseling, (d) development
of new instructional techniques, (e) innovative intergroup programs, (f)
renair or minor remodeling, (g) administrative and auxiliary services to facili-
tate the success of the program or project, (h) community activities, (i) special
administrative activities, (j) planning and evaluation, and (k) other specially
‘designed programs. :

CRITERIA FOR APPROVAL

Section 7—In approving applications submitted under the act, except for
Sec. 9(b), the Secretary must consider: (1) the need for assistance, (2) the
degree to which the program is likely to effect a decrease in minority group
isolation, (3) the comprehensiveness of the program or project, (4) the degree
to which the program affords promise of achieving the purposes of the act,
(5) except for 9(a) the amount necessary to carry out the program, and (6)
the degree to which the program involves the total educational resources of
the community both public and private. The section also provides that the
Secretary shall not give less favorable consideration to an application of a
local educational agency because such agency has adopted a voluntary plan,
rather than being legally required to adopt such a plan.

ABBUBANCES

Section 8—Applications submitted for approval must contain assurances that:
(1) the appropriate State educational agency has been given reasonable opportu-
nity to offer recommendations; (2) provision has been made for the participation
of private school children, teachers, and other staff if such participation would
assist in achieving the purposes of the act; (3) effective evaluation procedures
have been adopted; (4) (A) there has been (after the commencement of the 1969—
70 school year) no unlawful disposition of property or services to a private segre-
gated school, (B) no such transaction has resulted in a substantial decrease in
the applicant’s assets or that the transfer has been rescinded or consideration
received, and (C) there will be no disposition of property or services to such a
school in the future; (5) there has been no reduction of fiscal efifort; (6) funds
are not reasonably available from other non-Federal sources; (7) other relevant
information will be provided; (8) the agency is nct operating under a free-
dom of choice plan unless it is determined to achieve desegregation; (9) cur-
rent expenditures per pupil from local sources have not been reduced; (10) there
will be no hiring, promotion, or demotion of professional staff on the basis of race;
(11) the applicant has availed itself of all other Federal programs; and (12)
no practices (including testing) will be employed by the applicant in the assign-
ment of children to classes so as to result in the isolation of minority group
children or discrimination against them. The Secretary shall not disapprove
in whole or in part any application for funds submitted under section 5{a) with-
out first notifying the applicant of the specific reasons for his disapproval and
affording him a reasonable time to modify such application. Provision is made
for joint applications.

SPECIAL PROGRAMS

Section 9—From the 20 percent of the funds reserved to the Secretary, grants
may be made to schools for model and demonstration programs related to the
purposes of the act and for programs for children from environments where
the dominant language is other than English and who are educationally deprived
as a result of limited language ability and have needs similar to other children
served under the act.

PAYMENTS

Section 10—This section contains administrative provisions for reservation and
payment of appropriate amounts following on approval of an application. There
is a private school bypass where public school agency cannot legally or will not
provide for effective participation on an equitable basis by children and educa-
tional staffs of private elementary and secondary schools. The Secretary may
make provision for them through contracts with institutions of higher educa-
tion or other private non-profit institutions and organizations and to pay the
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cost, thereof. Private school children are to have an equitable share in the
resources made available under this Act. After approval of a grant or contract
the Secretary is required to notify the appropriate State educational agency.
The assistance made available under this Act may not exceed the net additional
cost resulting from the implementation of a plan.

DEFINITIONS

Section 11—This section contains the deflnitions of terms used in the Act.

EVALUATION

Section 12—The Secretary is authorized to reserve one percent of the funds
for evaluation.
JOINT FUNDING

Section 13—This section allows joint funding by the Department of Health,
Education, and Welfare and other Federal agencies.

NATIONAL ADVISORY COUNCIL

Section 14—This section provides that the President shall appoint a twelve-
member National Advisory Council on the Education of Minority Group Isolated
Children. . .

. REPORTS

Section 15—This section provides that the Secretary shall report annually to
the Congress on his administration of the act.

GENERAL PROVISIONS

Section 16—Parts B and C of the General Education Provisions Act relating
ot General Requirements and Conditions Concerning the Operation and Admini-
stration of Education Programs and rules governing Advisory Councils are made
applicable to the act.

49
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920 CONGRESS
: 18T SEssiON S 683
®

IN THE SENATE OF THE UNITED STATES

Fesruary 9 (legislative day, Janvary 26), 1971
Monpare (for himself, Mr. Bayy, Mr. Brookg, Mr. Casg, Mr. CranNston,

InouyE, Mr. KENNEDY, Mr. McGovery, Mr. MoNTOYA, Mr, MUskir, Mr.
RanvoLeH, Mr. Risicorr, and Mr. Tus~Ney) introduced the following bill;
which was read twice and referred to the Committee on Labor and Public
Welfare

A BILL

To provide financial assistance for the establishment and mainte-

0 =1 & o W o

nance of stable, quality, integrated education in elementary
and secondary schools to assist school districts to overcome
the adverse educational effects of minority group isolation,
and for other purposes.

Be it enacted by t.he Senate and House of Representa-
tives of the United States of America in Congress assembled,
That this Act may be cited as the “Quality Integrated Edu-
cation Act of 1971”.

FINDINGS AND PURPOSE
Src. 2. (a) The-Congress ligreby finds that the segre-
"gation of schoolchildren by r;i;ce, color, or national origin,

whatever its cause or 01'fg'm, is detrimental to all children

I
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2

1 and deprives thew of equality of educational opportunity :
2 (hat conditions o such segregation exist thronghout the

3 Nution. and, as a vesult, substantial numbers of children are

4 uffering educational deprivation; and that the process of
9 establishing and nintaining stable, quality, integrated
6 whools improves the quality of cducation for all children
T and often involves the expenditure of additional funds to
8 which loeal educational agencies do not have aceess. |
9 (h) Tt is the purpose of this Xet (1) to provide finan- ‘
100 Gal assistance to enconrage the establishment and mainte-
I anee of stable, quality. integrated schools throughout the |
12 Xation. serving students from all hackgrounds, which derive
13 advantage from the curiched edneational opportunities
14 provided by the education of children from diverse back-
15 grounds in an environment sensitive to the potential contribu-
16 Gon of each ehild to the education of all, through the ntiliza-
T on of modern edacational methods, practices, and fech-
) 18 niques, including, where appropriate. programs of integrated
19 hilingual, bicaltural edneation, and (2) to aid sehoolehildren
2t overcome the educational disadvantages of minority group
2L icolation.
| 22 APPROPRIATIONS
| 23
| SEc. 3. (a) The Connnissioner, shall, in accordance with
| e provisions of this At carry out a program designed to
25 achicve the purposes set forth in section 2 (b) . There are au-
Q
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3

thorized to be appropriated to the Commissioner, for the
purpose of carrying out this Act, $500,000,000 for the period
beginning with the enactment of this Act and ending
June 30, 1972, and $1,000,000,000 for the fiscal year ending
June 30, 1973. Funds so appropriated shall remain avail-
able for obligation and expenditure during the fiscal year
succeeding the fiscal year for which they are appropriated,
except that funds reserved under paragraph (1) of subsection
(b) shall remain available until expended. Funds so appro-
priated shall be available for grants and contracts under this
Act oﬂly to the extent that the sums appropriated to the
Office of Education for any fiscal year exceed the sums
appropriated to the Office of Education for the next preceding
fiscal year, except that sums appropriated pursuant to this
Aect shall not be considered in determining the sums appro-
priated to the Office of Education for any such next preceding
fiscal yem'.‘

(b) (1) From the sums appropriated pursuant to sub-
section (a), the Commissioner shall reserve—

(A) not less than 10 per centum of each of the
amounts authorized to be appropriated pursuant to such
subsection for the purposes of section 8;

(B) not less than 5 per centum of each of the
amounts authorized to be appropriated pursuant to such

subsection for the purposes of section 10;
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1 (C) not less than 3 per centum of cach of the
2 amounts authorized to he appropriated pursuant to such
3 subscetion for the purposes of section L1,

4 (2) 1 the total amount of the sums appropriated pur-
5 suant to subscction (a) for any fiscal year does not constitute
6 at least four times the aggregate of the amounts specified
7 for reservation pursuant to paragraph (1) for that fiscal
8 year, cach of the amounts so specified for that fiscal year
9 shall be ratably reduced until the aggregate of the amounts
10 reserved under paragraph (1) does not exceed one-fourth
11 of an amount equal to the sums so appropriated.

12 (3) Of the sums appropriated pursuant to subsection
13 (a), the Connnissioner is authorized o reserve an amnount,
14 jot in excess of an amount equal to 10 per centum of such
15 suws, for the purposes of section 7 (a).

16 (4) Of the sums appropriated pursnant to subsection .
17 (a), the Commissioner shall reserve 10 per cenfum for
18 grants by him to local educational agencies making appli-
19 cations under scction 5 (a) (2).

20 APPORTIONMENT AMONG STATES

21 Ske. 4. (a) (1) From the smns appropriated pursuant
22 to section 3 (a) which arc not reserved under section 3 (b)
23 for any fiscal year, the Commissioner shall apportion to each
24 State for grants within that State an amount which hears
25

the same ratio to such sums as the number of minority group
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children enrolled in publié schools in that State bears to the
number of such children in all the States, except that the
amount apportioned to any State shall not be less than
$100,000.

(2) Of the amount apportioned to each State under
paragraph (1), the Commissioner shall reserve not less than
one-sixth but not more than one-fourth for grants to local
educational agencies in that State pursnant to section 5 (b).

(3) Of the amount apportioned to each State under
paragraph (1) the Commissioner shall reserve not less than
10 per centum for grants in that State pursuant to section
7(b).

(b) The amount of any State’s apport.ionmeﬁt under
subsection (a) which exceeds the amount which the Comn-
missioner determines, in accordance with criteria establishied
by regulation, will be required during the period for which
the apportionment is available for programs and projects
within such Statc, shall be available for reapportionment
from time to time, on such dates during such period as the
Commissioner shall fix by regulation, to other States in
proportion to the original apportionments to such States
under subsection (a). If the Commissioner determines, -in
accordance with criteria es-tablfshed by regulation, that the
amount which would be reapportioned to a State 'under the

first sentence of this subsection cxceeds the amount which
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will be required during the period of the apportionment for

programs and projects within such State, the amount of such
State’s reapportiommment shall be reduced to the extent of
such c¢xcess, and the total amount of any reduetions pursuant
to this sentence shall be available for reapportionment under
the first sentence of this subscetionn. Any amount reappor-
tioned to a State under this subsection during the period of
any apportiomment shall be deemed a part of its apportion-
ment for that period; and any amount reserved pursuant
to paragraph (2) of subsection (a) and reapportioned under
this subsection shall be used solely for the purposes for which
it was originally reserved.
ELIGIBILITY FOR ASSISTANCE

Src. 5. (a) (1) The Commissioner is authorized to
make a grant to, or a contract with, a local educational
agency only if, in accordance witk criteria established by
regulation, he determines—

(A) that the local educational agency has adopted
a plan for the establishment or maintenance of one or
more stable, quality, integrated schools; and
(B) that the number of minority group children in
attendance at the schools of such agency is (i) at least
one thousand and at least 20 per centum of the number

of all children in attendance at such schools, or (ii) at
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least three thousand and at least 10 per centum of the

number of all children in attendance at such schools,

(2) Notwithstanding the provisions of clause (B) of
paragraph (1), the Commissioner is anthorized to make
grants, i1 aceordance with special eligibility critci'in estab-
lished by regulation {or the purposes of this paragraply, to a
local educational agency which does not meet the require-
ments of sueh clause (B), where such local educational
agency is located within, or adjacent to, a Standard Metropol-
itan Statistical Area and makes Joint arrangements with an
additional loeal educational ageney, located within the Stand-
ard Mefropolitan Statistical Area and containing a substantial
proportion of minority group students, for the establishment
and maintenance of one or more stable, quality integrated
schools. For the purposes of this subsection, an integrated
school shall be a school with o student body containing a
suhstantial proporfion of ehildren from edueationally advan-
taged hackgronnds in which the proportions of minority
eroup students are at least 50 per centum of the proportions
of minority group students enrolled in all schools of the local
educational ageneies within the Standard Metropolitan Sta-
tistical Area, and a faculty and administrative staff with sub-
stantial representation of minority group persons.

(b) The Commissioner is authorized to make grants:to.
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or contracts with, local educational ageneies for unusually
promising pilot programs or projects designed to overcome
the adverse effects of nunority group isolation by improving
the academic achievement of children in one or more minor-
ity group isolated schools, if he determines that the local
educational agency had a number of minority group children
in average daily memhership in the public schools, for the
fiseal year preceding the fiscal year for which assistance is
to he provided, (1) of at least 15,000, or (2) constituting
more than 50 per centum of such average daily membership
of all children in such schools.

(¢) No local educational agency making applicatien
under this section shall be eligible to receive a grant or con-
tract in an amount in excess of the amount determined by the
Commissioner, in accordance with regulations setting forth
criteria established for such purpose, to he the additional
cost to the applicant arising out of activities anthorized under
this Act, above that of the activities normally carried out hy
the local educational agency.

(d) (1) No local educational agency shall be cligible
for assistance under this Act if it has, after August 18.
1970—

(A) transferred (directly or indirectly by gift,
lease, loan, sale, or other means) real or personal prop-

erty to, or made any services available to any nonpublic
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9
1 school or school system (or any organization controlling,
2 or intending to establish, such a school or school system)
3 without prior determination that such nonpublic school
4 or school system (i) is not operated on a racially segre-
5 gated basis as an alternative for children seeking to
6 avoid attendance in desegregated public schools, and (ii)
7 does not otherwise practice, or permit to be practiced,
8 discrimination on the basis of race, color, or national
9 origin in the operation of any school activity;
10 (B) had in effect any practice, policy, or procedure
1 which results (or has resulted) in the disproportionate
12 demotion or dismissal of instructional or other personnel
13 from minority groups in conjunction with desegregation
14 or the establishment of an integrated school, or otherwise
15 engaged in discrimination based upon race, color, or na-
16 tional origin in the hiring, promotion, or assignment of
17 employees of the agency (or other personnel for whom
18 the agency has any administrative responsibility) ;
19 (C) in conjunction with desegregation or the estab-
20 lishment of an integrated school, adopted any proce-
21 dure for the assignment of students to or within classes
22 which results in segregation of children for & substantial
23 portion of the school day; or
24, - (D) had in effect any other practice, policy, or
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procedure, such as limiting curricular or extracwrricular

activities (or participation therein hy children) in order

to avoid the participation of minority group students in

such activities, which diseriminates wumong children on

the basis of race, color, or national origin;
except that, in the case of any local educational agency
which is incligible for assistance ny reason of clause (A),
(B), (C), or (D), sach agency may make application for
a waiver of neligibility, which application shall specify the
reason for its ineligibility, contain such information and as-
surances as the Secretary shall require by regulation in order
to insurc that any practice, policy, or procedure, or other
activity resulting in the incligibility has ceased to exist or
occur and include such provisions as arc necessary to insure
that such activitics do not reocenr after the submission of the
application.

(2) (A) No local cducational ageney shall he cligihle
for a waiver under paragraph (1) if—

(1) it is incligible by reason of clanse (A), (B),

(C), or (D) of paragraph (1) because of transactions,

practices, policies, or procedures which cxisted or oc-

curred after August 18, 1970; and

(it) it has received assistance under the appropri-

ation in the paragraph headed “Emergency School
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Assistance” in the Office of Education Appropriations

Act; 1971 (Public Law 91-380).

(B) (i) In the case of any local educational agency
which is ineligible for assistance under this Act by reason of
subparagraph (A.), such agency may make a special appli-
cation for a waiver of its ineligibility, which application
shall include (I) all the specifications, procedures, assur-
ance~, and other information required for a waiver under
the exception set forth in paragraph (1), and (II) in addi-
tion, such other data, plans, assurances, and information as
the Secretary shall require in order to insure compliance
with this subparagraph (B).

(i1) The additional matters required by the Secretary
under clause (II) of subparagraph (B) (1) shall at least
inchlxde sufficient information as to enable the Commissioner
to properly evaluate the application submitted under section
9 by the applicant for a special waiver under this subpara-
graph (B) and advise the Secretary with respect to the
merit of the program for which assistance is sought.

(3) Applications for waivers under paragraphs (1)
and (2) may he approved only by the Secretary, The Sec-
retary’s functions under this paragraph shall, notwithstand-
ing any other provision of law, not be delegated.

(4) No application for assistance under this Act shall
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be approved prior to a determination by the Commissioner
that the applicant is not ineligible by reason of this subsec-
tion. No waiver under paragraph (2) shall be granted until the
Commissioner has determined that the special applicant has
submitted an application under section 9 of extraordinary
merit.

(5) All determinations pursuant to this subsection shall
be carried out in accordance with criteria and investigative
procedures established by regulations of the Secretary for the
purpose of compliance with this subsection.

(6) All determinations and waivers pursuant to this
subsection shall be in writing. The Committee on Labor and
Public Welfare of the Senate and the Committee on Educa-
tion and Labor of the House of Representatives shall each be
given notice of an intention to grant any waiver under this
subsection, which notice shall be accompanied by a copy of
the proposed waiver for which notice is given and copies of
all determinations relating to such waiver. The Commissioner
shall not approve an application by a local educational agency
which requires & waiver under this subsection prior to thirty
days after receipt of the notice required by the preced“i.ng
sentence by the chairman of the Committee on Labor and
Public Welfare of the Senate and the chairman of the Com-
mittee on Education and Laber of the House of Representa-

tives.
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AUTHORIZED ACTIVITIES

SEc. 6. (a) Sums appropriated pursuant to section 3 (a)
and apportioned to a State pursuant to section 4 (which
have not been reserved under paragraph (2) or (3) of sec-
tion 4 (a)) and the sums reserved pursuant to seetion 3 (h)
(4) shall be available for grants to, and contracts with, local
cducational agencies in that State which have been estab-
lished as eligible under section 5 (a), to assist such agencies
in carrying out the following programs and projects designed
to establish or maintain stable, quality, integrated schools,
as necessary and appropriate to carry out the purposes of this
Act:

(1) the development and use of new curriculums
and instructional methods, practices, and techniques to
support a program of instruction for children from all
racial, ethnic, and economic backgrounds, including in-
struction in the language and cultural heritage of min-
ority groups;

(2) remedial services, beyond those provided under
the regular school program conducted by the local educa-
tional agency, including student-to-student tutoring;

(3) guida'nce and counseling services, beyond those
provided under the regular school program conducted by

the local educational agency, designed to promote
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14
mnutnal understanding among minority group and non-
minority group parents, students, and tcachers;
(4) administrative and auxiliary services to facili-
tate the suceess of the project;

(5) community activities, including public informna-

tion efforts, in support of a plan, program, project, or

other activitics described in this scction;

(6) recruiting, hiring, and training of teacher aides:
Provided, That in recruiting teacher aides, preference
shall be given to parents of children attending schools
assisted under section 5 (a) ;

(7) insepvice tcacher training designed to enhance
the success of schools assisted under scetion 5 (a)
through contracts with institutions of higher education,
or other institutions, agencics, and organizations individ-
wally determined by the Commissioner to have special
competence for such purpose;

(8) planning programs and projects under this sce-
tion, the evaluation of such programs and projects, and
dissemination of information with respect to such pro-
grams aﬁd projects; and

(9) repair of minor. remodeling or alteration of
existing school facilitics (including the acquisition, in-
sta]]a;tion, modernization, or replaccinent of equipment)
and the lease or purchase of mobile classroom units or

other mobile educational facilities.
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In the case of programs and projects involving activities
described n clause (9), the inclusion of such activities must
be found to be a necessary component of, or neccessary to
facilitate, a program or project involving other activities
described in this section or subsection (b), and in no case
imvolve an expenditure in excess of 10 per centum of the
amount made available to the applicant to carry out the pro-
gram or project. The Commissioner shall promulgate regula-
tions defining the term ‘repair or minor remodeling or
alteration’”.

(b) Sums reserved under section 4 (a) (2) shall be
available for grants to, and contracts with, local educational
agencies eligible for assistance under section 5 (b) to ecarry
out innovative pilot programs and projects which are specifi-
cally designed to assist in overcoming the adverse effects of
minority group isolation, by improving the educational
achievement of children in minority gronp isolated schools,
including the activities deseribed in clauses (1) through (9)
of subsection (a), as they may be used to accomplish such
purpose.

SPECIAL PROGRAMS AND PROJECTS

SEc. 7. (a) (1) Amounts reserved by the Commissioner
pursuant to section 3 (b) (8) shall be available to him for
grants and contracts under this subsection.

(2) The Commissioner is authorized to make grants to,

and contracts with, State and local educational agencies, and

s
)
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other public and private nonprofit agencies and organiza-
tions (or a combination of such agencies and organiza-
tions) for the purpose of supporting special programs and
projects carrying out activities described in scetion 6, which
the Commissioner deterinines will make substantial progress
toward achicving the purposes of this Act.

(b) Irom the amounts reserved pursuant to section
4 () (3), the Commissioner is authorized to make grants to,
and contracts with, publie¢ and private nonprofit agencies, in-
stitutions, and organizations (other than local cducational
agencies and nonpublic clementary and sccondary schools)
for programs and projects to promote equality of educational
opportunity, through facilitating tllc'p:lrticipation of parents,
students, and teachers in the design and implementation of
comprehensive cducational planning; the provision of services
which will cuable parents to become effective participants in
the educational process; the conduet of activities which foster
understanding among minority group and nomninority group
pavents, students, tcachers, and school officials, including
public information and school-cormmunity rclations activities;
and the conduct of school-related éctivities to reinforce stu-
dent growth and achievement.

. EDUCATION PARKS -
SEc. 8. From' the sums-reserved pursuant to section

3(h) (1) (A), the Commissioner is authorized to make
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grants to State and local cducational agencies to assist in the
construction of cducation parks in Standard Metropolitan
Statistical Areas. For the purposes of this section, the terni.
“education park’ means an integrated school or cluster of
such schools located on a common site, within a Standard
Metropolitan Statisfica.l Area, of sufficient size to achieve
maximum economy of scale consistent with sound educational
practice, providing the full range of preschool, elementary,
and secondary education, with a student body containing a
substantial proportion of children from educationally advan-
taged backgrounds, which is representative of the minority
group and nonminority group student population of the
Standard Metropolitan Statistical Area, and a faculty and
administrative staff with substantial representation of mi-
nority group persons.
APPLICATIONS

Sec. 9. (a) Any local educational agency desiring to
receive assistance under this Act shall submit to the Com-
missioner an application therefor at such time, in such form,
and containing such information as the Commissioner shall
require by regulation. Such application, together with all
correspondence and other written materials relating thereto,
shall be made readily available to the public by the applicant
and by the Commissioner. The Commissioner may approve

an application if he d~termines that such application—
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1 (1) sets forth a plan, and such policies and proce-
2 dures, as will assure that (A) in the case of an applica-
3 tion under section 5 (a), the applicant will initiate or
4 continue a program specifically designed to establish or
b maintain at least one or more stable, quality, integrated
6 schools, or (B) in the case of an application under
7 scction 5 (b), the applicant will initiate or expand an
8 innovative program specifically designed to mect the
9 educational needs of children attending onc or more
10 minority group isolated schools;
11 (2) has been developed—
12 (A) in open consultation with parents, teachers,
13 and, where applicab'e, sccondary school students,
14 including public hearings at which such persons
15 have had a full opportunity to understand the pro-
16 gramn for which assistance is being sought and to
17 offer recommendations thercon, and
18 {B) with the pn-l.'t.icipﬂtion and, subject to
19 subsection (D), approval of a committee composed
.20 of parents of children participating in the program
21 for which assistance is sought, teachers, and, where
22 applicable, secondary school students, of which at
23 least half the members shall be such parents, and
24 at least half shall be persons from minority groups;
25 (3) sets forth such policies and procedures as will

ERIC D
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nsure that the programn for which assistance is sought
will be operated in constltation with, and the involve-
ment of, parents of the children and representatives of
the area to be served, including the committee cstab-
lished for the purposes of clause (2) (B);

(4) sets forth such policics and procedures, and
contains such information, as will insure that funds paid
to the applicant under the application be used solely to
pay the additional cost to the applicant in carrying out
the plan and program described in the application;

(5) contains such assurances and other information
as will insure that the program for which assistance is
sought will be administered by the app]iéa-nt, and that
any funds received by the applicant, and any property
derived thercfrom, will remain under the administration
and control of the applicant;

(6) sets forth such policies and procedures, and
contains such information, as will insure that funds made
available to the applicant (A) uunder this Act will be so
used (1) as to supplement and, to the cxtent practicable,
imecrcase the level of funds that would, in the abscnce of
such funds, be made available fromn non-Federal sources
for the purposes of the program for which assistance is
sought, and for promoting the integration of the schools

of the applicant, and for the edneation of children par-
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20
ticipating in such program, and (ii) in no case, as to
supplant such funds from non-Federal sources, and (B)
under any other law of the United Siates will, in accord-
ant;e with standards established by regulation, be used
in coordination with such programs to the extent con-
sistent with such other law;

(7) in the case of aun application for assistance un-
der section 5(b), that the program or project to be
assisted will involve an additional expenditure per
pupil to be served, determined in accordance with
regulations prescribed by the Commissioner, of sufficient
magnitude to provide reasonable assurance that the de-
sired educational impact will be achieved and that funds
under this Act will not be dispersed in such a way as
to undermine their effectiveness;

(8) in the case of an application by a local educa-
tional agency, that the State educational agency govern-
ing the school district or school districts in which the ap-
proved program or project will be carried out has been
given reasonable opportuﬁity to offer recommendations
to the applicant and to submit comments to the
Commissioner; |

(9) sets forth effective procedures, including pro-
visions for objective measurement of change in educa-

tional achievement and other change to be effected by

60
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programs conducted under this Aect, for the continuing
evaluation of programs or projects under this Act, in-
cluding their effectiveness in achieving elearly stated
program goals, their impact on related programs and

upon the community served, and their structure and

mechanisins for the delivery of services; and

(10) provides (A) that the applicant will make
periodic reports at such time, in such form, and con-
taining such information as the Commissioner shall
require by regulation, which regulation shall require at
least—

(i) in the case of reports relating to perform-
ance, that the reports be consistent with specific
criteria related to the prograin objectives, and

(ii) - that the reports include information re-
lating to educational achievement of children in the
schools of the applicant,

and (B) that the applicant will keep such records and
afford such access thereto as—

(i) will be necessary to assure the correctness
of such reports and to verify them, and

(ii) will be necessary to assure the public ade-
quate access to such reports and other written ma-
terials.

(b) Iun the event the committee established pursuant

b1



© o] -3 [=>} [ L [ —

ek
(=]

56

22
to clause (2) (B) of subsection (a) does not, after a reason-
able opportunity to do so, approve an application under this
section, the local educational agency may submit the appli-
cation for approval by the Commissioner. The committee
may, upon written notification to the local educational agency
and the Commissioner, seek a review of the reﬁsons for fail-
ure to obtain approval. Upon receipt of any such notice, a
local educational agency shall promptly file with the Com-
missioner 9 statement of the iséues in question, the reason
for submission of the application without such approval, and
its grounds for desiring approval of the application by the
Commissioner as submitted, and shall attach thereto a state-
ment of the reasons of the committee respecting its failure
to approve the application. Upon receipt of a notice filed
under the second sentence of this subsection, the Commis-
sioner shall take no action with respeot to approval of the
application in question until he has reviewed the matters
submitted to him by the local educational agency and any
matters submitted to him by the committee and, when he
determines it to be appropriate, has granted an opportunity
for an informal hearing. Within thirty days after the Com-
missioner hias received the matters required to be submitted
under the third sentence of this subsection, he shall make a

finding as to whether the local educational agency was justi-

fied in submitting the application without approval, as re-

5
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1 quired under clause (2) (B) of subsection (a). Upon his
finding of justification, the Commissioner may proceed with
respect to the approval of the application. Such finding, and

the reasons thererfor, shall be in writing and shall be made

2
3
4
5 available to the local educational agency and the committee.
6 (¢) (1) The Commissioner shall, from time to time, set
T dates by which applications for grants wnder this Act shall
8 be filed and may preseribe an order of priority to be fol-
9 lowed in approving such applications.

10 (2) In determining whether to make a grant or contract

11 ynder section 5 or in fixing the amount thereof, the Commis-

12 gioner shall give priority to—

13 (A) in case applications submitted under section

14 5(a), applications from local educational agencies

15 which place the largest numbers and proportions of
. 16 minority group students in stable, quality, integrated

17 ~ schools; and

18

(B) applications which offer the greatest promise

19 of providing quality education for all participating
20 children.

21 EDUCATIONAL TELEVISION

22 Sec. 10. (a) The sums reserved pursuant to section 3
23 (b) (1) (B) for the purpose of carrying out this section shall
24

be available for grants and contracts in accordancz with sub-

section (b).
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(b) (1) The Commissioncr shall carry out a prograin of
making grants to, or contracts with, not morc than ten pub-
lic or private nonprofit agencics, institutions, or organizations
with the capability of providing expertisc in the development
of television programing, in suffcient number to assure di-
versity, to pay the cost of development and production of
integrated children’s television programs of cognitive and
affcctive educational value.

(2) Tclevision programs developed in whole or in part
with assistance provided under this Act shall be made reason-
ably available for transmission, free of charge, and shall not
be transmittcd under commercial sponsorship.

(3) The Commissioner may approve an application
under this section only if he determines that the applicant—

(A) will employ members of minority groups in
responsible positions in development, production, and
administrative staffs;

(B) will utilize modern television techniques of re-

. search and production; and
(C) has adopted effective procedures for evaluating
education and other change achieved by children view-
ing the program.
ATTORNEYS' FEES
Skc. 11. (a) Upon the'entry of a final order by a court

of the United States against a local educational agency, a

o&:
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State (or any agency thercof), or the Departinent of Health,
Education, and Welfare for failure to comply with any pro-
vision of this Act, title 1 of the llementary and Secondary
Education Act of 1965 or diserimination on the basis of
race, color, or national origin in vielation of title VI of the
Civil Rights Act of 1964, or of the fourteenth article of
amendment to the Constitution of the United States as they
pertain to elementary and secondary education, such court
shall award, from funds reserved pursnant to seetion 3 (b)
(1) (C), reasonable counsel fee, and costs not otherwise
reimbursed, for services rendered, and costs ineurred, after
the date of enactment of this Act to the party obtaining
such order.

(h) The Comimissioner shall trangfer ‘all funds reserved
pursuant to scction 3 (h) (1) (C) to the Adminisirative
Office of the United States Courts for the purpose of making
payments of fees awarded pursuant to subsection (a).

DEFINITIONS

Sec. 12. Except as otherwise specified, the following
definitions shall apply to the terms used in this Aect:

(1) The term “Commissioner” cans the Cominis-
sioner of Education; and the term “Secretary” means the
Secretary of Health, Education, and Welfare.

(2) The term “clementary school” means a day or

O
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residential school which provides elementary edueation, as
determined under State law.

(3) The term “equipment” includes 1uachinery,
utilities, and built-in cquipment and any neeessary enclo-
sures or structures to house them, and includes all other items
necessary for the provision of educational services, such as
instrictional equipment and necessary furniture, printed,
publishied, and andiovisnal instructional materials, and other
rclated material.

(4) The term “institution of higher edneation” means
an cdncational institution in any State which—

(A) admits as regnlar students only individuals
having a certificate of graduation from a high school, or
the recognized equivalent of such a certificate;

(B) is legally authorized within sneh State to pro-
vide a programn of education heyond high school;

(C) provides an educational program for which it
awards a hachelor’s degree; or provides not less than a
two-year program which is acceptable for full eredit to-
ward such a degree, or offers a two-year program in
engincering, mathematics, or the physieal or biologieal
sciences which is designed to prepare the student to
work as a technician and at a semiprofessional level in
engineering, scientifie, or other technological fields which

require the understanding and application of basic en-

6O
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gineering,  scientific, or mathematical plineiples  or

knowledge;

(D) s a public or other nonprofit insfitt

tion; and

(E) is aceredited hy a nationally redognized ac-

crediting agency or association listed by the

sioner for the purpgses of this paragraph.

(5) The term “integrated school” means a sd¢h

Clomuis-

ool with a

student body, containing a substantial proportion| of children

from educationally advantaged backgrounds, wllich is sub-

stantially representative of the minority grouy

and non-

minority gronp students population of the local jeducational

agency in which it is located, and a faculty whitl

sentative of the minority group and nonminority gr

118 repre-

oup popu-

lation of the larger community in which it is located, or

where the Commissioner determines that the local pducational

agency concerned is attempting to increase the proportions

of minority group teachers, supervisors, and admin
its employ, a faculty which is representative of th
group and nonminority group faculty cmployed by
educational agency.

(6) The term “local educational agency” meas

board of education or other public authority lega

strators in
» minority

- the loeal

1s a public

ly consti-

tuted within a State for either administrative con
rection of, public clementary or secondary schools

county, township, school district, or other politic

trol or di-
in a city.

U subdivi-
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sion of a State, or such combination of school districts, or
countics as are recognized in a State as an administrative
agency for its public elementary or secondary schools, or a
combination of local edncational agencies; and includes any
other public institution or agency having administrative con-
frol and direction of a public clementary or secondary
school.

(7) (A) The term “minority group” rcfers to (i)
persons who are Negro, American Indian, Spanish-surnamed
American, Portuguese, or Oriental; and (i1) {except for the
purposes of scction 4), as determined by the Sccretary, chil-
dren who are from environments where the dominant lan-
guage is other than Knglish and who, as a result of lmited
Lnglish-speaking ability, arc educationally deprived, and
(B) the ierm ‘‘Spanish-surnamed American” includes per-
sons of Mexican, Puerto Rican, Cuban, or Spanish origin or
ancestry.

(8) The terms ‘“minority group isolated school” and
“Ininority group isolation” in reference to a school mean a
school and condition, respectively, in which minority group
children constitute more than 66% per centum of the aver-
age daily membership of a school.

(9) The term “‘nonprofit” as applied to a school,
ngcncy, organization, or institution means a school, agency,

organization, or institution owned and operated by one or
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more nonprofit corporations or associations no part of the
net earnings of which inures, or may lawfully inure, to the
benefit of any private saareholder or individnal.

(10) The term “secondary school” means a day or
residential school which provides secondary education, as
determined under State law, except that it does not include
any cducation provided heyond grade 12,

(11) The term “Standard Metropolitan  Statistical
Arca” means the area in and around a city of fifty thousand
inhabitants or more as defined hy the Office of Management
and Budget.

(12) The term “State” means one of the fifty States or
the District of Columbia.

(13) The term “State educational agency” means the
State board of education or other agency or officer primarily
responsible for the State supervision of public elementary
and secondary schools, or, if there is no such officer or
agencey, an officer or agency designated hy the (iovernor or
by State law for this purpose.

EVALUATIONS

Skc. 13. The Commissioner is authorized to reserve not
in cxcess of 1 per centum of the sums appropriated under
this Act for any fiscal year for the purposes of this section.
From such reservation, the Commissioner is authorized to

make grants to, and contracts with, institutions of higher

6I .
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edncation and private organizations, insLitutio;ls, and agen-
cies, inclnding councils established pursnant to section 9 (a)
(2), for the purpose of evalnating specific programns and
projects assisted nnder this Act.
REPORTS

Si¢. 14, The Commissioner shall make periodic detailed
reports coneerning hix activities in connection with the pro-
gram authorized hy this Act and the program carried ount
with appropriations under the paragraph headed “Emergency
School Assistance” in the Office of Education Appropriations
Act, 1971 (Public Law 91-380), and the effectiveness of
programs aud projects assisted nnder this Aect in achieviug
the purposes of this Act. Such reports shall eontain snch
information as may he necessary to permit adequate evalna-
tion of the programs authorized by this Act, and shall Le
submitted to the President and to the Committee on Lahor
and Public Welfare of the Senate and the Committee on
Edncation and Labor of the House of Representatives. The
first report submitted pursnant to this seetion shall he sub-
witted no later than ﬁinety days after the enactment of this
Act. Subsequent reports shall he submitted no less often than
four times annually.

JOINT FUNDING
S1e. 15. Pursuant to regulations prescribed by the

President, where funds are advanced by the Office of Ednca-
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tion, and one or more other Federal agencies for any project
or activity funded in whole or in part under this Act, any one
of such Federal agencies may he designated to act for all in
administering the funds advanced. In sueh cases, any such
ageney. may waive any technical grant or contract require-
ment (as defined hy regulations) which is inconsistent with
the similar requirements of the administering agency or
which the administering agency does not impose. Nothing in
this section shall he construed to aunthorize (1) the use of
any funds appropriated under this Aet for any purpose not
authorized herein, (2) a variance of any reservation or ap-
portionment under section 3 or 4, or (3) waiver of any
requirement set forth in seetions 5, 6, 9, and 12 (5).
NATIONAL ADVISORY COUNCIL

Sec. 16. (a) There is hereby established a National
Advisory Council on Equality of Edueational Opportunity,
consisting of fifteen members, at least one-half of whom shall
be representatives of minority groups, appointed by the
President, which shall—

(1) advise the Secretary with respect to the opera-
tion of the program anthorized by this Aet, including the
preparation of regulations and the development of
eriteria for the approval of applications; |

(2) review the olperat.ion of the program (A) with

respect to its effectiveness in achieving its purposes as

71 .
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stated in section 2, and (B) with respect to the Com-
missioner’s conduet in the administration of the program;

(3) meet not less than four times in the period
during which the program is authorized, and submit,
throngh the Secretary, to the Congress at least two
interim reports, which reports shall inclnde a statement
of its activitics and of any recommendations it may have
with respect to the operation of the program; and |

(4) not later than Deeember 1, 1973, submit to
the Congress a final report on the operation of the
program.

(b) The Commissioner shall submit an estimate ander
the anthority of section 401 (¢) and part C of the General
Education Provisions Act to the Congress for the appropri-
ations necessary for the Council created by suhsection (a)

to carry out its functions.
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-~ {From the Congressional Record, Senate, Feb. 9, 10711}

S. 683—INTRODUCTION OF A BILL To BE KNOWN A8 THE QUALITY INTEGRATED
EDUCATION ACT OF 1971

Mr. MONDALE. Mr. President, I introduce for appropriate reference a measure
which T call the Quality Integrated Education Act of 1971, cosponsored by Mr.
BAYi1, Mr. BROOKE, Mr. CASE, Mr. CRANSTON, Mr. GRAVEL, Mr. HARRIS, Mr. HART,
Mr. HATFIELD, Mr. Hucnes, Mr. HUMPHREY, Mr. INOUYE, Mr. KENNEDY, Mr. Mc-
GovERN, Mr. MoNToYA, Mr. MUSKIE, Mr. RanpoLru, Mr. Risrcorr, Mr. TUNNEY,
and perhaps other Senators who have been studying this proposal.

The basic purpose of this bill—I shall summarize its specific provisions at a
later point in my statement—is to refocus school integration efforts on the educa-
tional needs of children, and on the most hopeful ways to meet these needs.

Despite the divisive rhetoric of the past 17 years, the real issue is, and always
has been, provision of equal educational opportunity to all of our children. It was
concern with the educational needs of children which marked the Federal Gov-
ernment’s initial involvement with the process of public school integration in
1934, with the Supreme Court's fundamental decision in Brown against Board of
Education. It ig precisely this concern which we must recapture now.

We have learned over the years that the children who are damaged by seg-
regated education are not only the black, '(’}hicano, Indian, or other minority
children who are its most obvious victims. In his testimony before the Select Com-
mittee on Equal Educational Opportunity, of which I am chairman, Dr. Kenneth
Clark stated that advaptaged, white middle-class children are also damaged by
educational systems which fail to practice the principles of racial justice and
equality of opportunity that they teach. On another level, all of us and all our
children—Dblack, white, and brown, rich, and poor—suffer as each passing year
brings us closer to the tragic divided America foreseen in the report of the
President’s National Advisory Commission on Civil Disorders.

Although the beginning of the Federal concern for school desegregation, the
Brown case, was rooted in deep concern for chiildren and for their education, the
process of school descgregation has over the years too often resenibled a vicious
game in which the education of children is of secondary importance.

In the South where racial segregation was prescribed by law, and in some
northern school systems, we have seen a bitter struggle over what is called com-
pliance. The Federal Government claims victory when it achiceves conversion to a
unitary school system even if very little meaningful integration has been accon:-
plished, and even if the process includes, for example, the closing of modern
black schools or the firing of qualified black faculty members and creates a cli-
mate of bitterness which can damage the education of children for a generation.
School systems frequently strive desperately for the least short-term change
possible, without any real concern for the long range effect this strategy will
have on the education of the children—black, brown, and white—in their care.

In the North all of us—the executive branch, the Congréss, local school offi-
cials and the commiunity at large—-have hidden behind the legalism of so-called
de facto segregation, justifying inaction on the ground that the segregation of our
schools just happened and ignoring its obvious effect on our children and their
educations.

AAnd throughout the Nation we have largely ignored discrimination against
Mexican-American, Indian, and Puerto Rican and other minority children and
paid far too little attention to their special educational needs.

It is time for this Nation and this Congress to face the urgent needs of our
Nation’s single most important resource—our children. It is time for us to begin
to solve the problem of racial separation in our public schools in a sensitive,
humane, and intelligent way, with an understanding of the complex educational
issues involved, with reference to those hopeful strategies which have been de-
veloped over the past few years, and with the objective of better education for
all our children firmly in mind.

Last spring, President Nixon proposed the expenditure of $1.5 billion to assist
the process of desegregation in the South and to encourage some movement to-
‘ ward reducing the number of children in racially isolated schools in the North. I
| support and applaud the President’s initiative. .

However, the legislation which accompanied his request was so vaguely drawn
that I and many of my colleagues feared that little real change would result. We
saw the danger that funds would be doled out as payment for adoption of a
desegregation plan, regardless of its quality, in de jure segregated school districts,
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and as payment for the most token efforts in so called de facto districts, so that
after 2 yvears we would have learned little and made less progress toward solving
the problems which confront us. A recent New York Times editorial entitled
“Benign Deeeit in Desegregation” underscored this conclusion. I ask unanintous
consent that it be printed in the Recorp at the close of my remarks.

The PRESIDING OFFICER. Witliout objection, it is so ordered.

(See exhibit 1.)

Mr. MONDALZ. We have had a rare opportunity to preview the proposed
program in action. Last August, the Congress enacted over the President’s veto
an Education Appropriation Act whiell included an emergency appropriation of
$75 million to implement, in limited forn:, the program proposed in tne President’s
message. Amendments attached in the Senate were designed to prevent the most
flagrant abuses. Additional safeguards, required under title VI of the Civil Rights
Act of 1964, were ilnicorporated in HEW regulations. These provisions prohibit
assistance to local educational agencies which gave public support to racially
segregated private academies. They prohibit assistance to loedl educational agen-
cies whgch fire or demote black faculty members. They prohibit reduction of local
per pupil expenditures as the result of desegregation.

And yet, the administration of this program has borne out our worst fears.
Last November six civil rights groups—American Friends Service Committee,
Delta Ministry of the National Council of Churches, Lawyers Committee for
Civil Rights Under Law, Lawyers Constitutional Defense Connnittee, NAACP
Legal Defense and Education Fund, Inc., and the Washington Research Pro-
ject—issued a carefully documented report which demonstrates widespread
abuse of these provisions and the failure of HEW to act to correct noncompliance.

Of the 295 local educational agencies visited by the six civil rights groups,
179 were found to be in clear violation of the statutes and regulations. In 87 oth-
ers, the six groups found evidence of violations. Federal funds intended to sup-
port integrated education are instead often supporting segregated classrooms;
segregated transportation systems; segregated faculties and staffs; dismissal
and demotion of qualified black teachers, principals and coaches; and donation
of property and services to private segregated schools. These Federal funds are
often supporting school districts which refuse to comply with plans for student
assignment submitted to HEW or ordered by Federal courts.

In addition, and perhaps more important, review of project applications by
the six civil rights groups and by members of my staff demonstrate that HEW
has made no concerted effort to support or encourage development of affirmative
programs in quality integrated education. Rather, HEW has expended these
funds as general aid, on the basis of applications which lack specificity, for
projects which are often unrelated to the process of school desegregation.

In view of the performance of HEW under the emergency appropriation, the
need for a program carefully designed by the Congress is clear.

During the last legislative session, the Education Subcommittee, under the
able leadership of the Senator from Rhode Island, conducted extensive hearings
on the measure proposed by the President. The Select Committee on Equal
Educational Opportunity spent 9 months in an intensive examination of the
general problem. The work of these two committees resulted in the preparation
of a bill which incorporates a nationwide program to support the voluntary es-
tablishment of carefully defined, stable, quality integrated schools.

We believe that this program, if it is carefully administered by the administra-
tion and by school districts throughout the country, will provide fair and long
overdue demonstration of the benefits of quality integrated education—pursued
rationally as an educational objective—and will immeasurably increase our
knowledge of the best means to provide equality of educational opportunity.

Mr. President, the foundation of the Quality Integrated Education Act of 1971
is the concept of the stable, quality integrated school. Over 60 percent of the funds
authorized under the act would be reserved for the establishment of such
schools—over 40 percent for establishment of integrated schools by individual
school districts, 10 perceunt for interdistriet cooperation, and 10 percent for the
construction of several model integrated education parks.

In defining the integrated school we have relied heavily on the massive study
“BEquality of Educational Opportunity”—the Coleman report—prepared under the
direction of Dr. James S. Coleman for the Office of Education in 1966, aud‘ou
recent testimony by Dr. Coleman, Dr. Thomas Pettigrew of Harvard University,
and others before 1ae Select Commiittee on Equal Educational Opportunity.
These authorities agree that children iearn more from eacl other than from any
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other single educational resource; that interaction with children from educa-
tionally advantaged backgrounds has an even greater impact on the development
of learning skills than the quality of the teaching staff or the quality of the
physical facility; and that the presence of children from educationally advan-
taged backgrounds is perhaps the most important element in successful
integration.

As Dr. Pettigrow testified :

One of the essential components of equal educational opportunity for the
United States is racial and social class integration of our Nation’s public schools.
The relevant social science research, in my opinion, forces this conclusion
upon us.

In testimony before the select committee, Dr. Coleman made the same point:

There is, however, another set of resources in the school which is not measured
by educators’ school quality measures. This is the educational resources brought
to the school by other children, as a result of their home influences and earlier
school influences.

These resources are things like reading material in the home, the amount and
level of discussion in the home, the parents’ level of education, the parents’ in-
terest in the child’s education.

When these educational resources are related to a child’s school performance—
that is, the educational resources brought to the school by other children at
school—the result showed a stronger relation than for any other resource in the
school.

In effect, it means that if a child is going to school with other children who are
performing at a high level, he, himself, will do better than if he was going
to school with other children who are performing at a low level.

What appears to happen is that the educational resources held by other chil-
dren are more important in increasing a child’s own achievement than those
that are allocated by the school board.

It is interesting to note that this position was supported by President Nixon
in his March 24, 1970, message on school desegreation.

The President said :

From an educational standpoint, to approach school questions solely in terms
of race is to go far astray . . .

The data Strongly suggests, also, that in order for the positive benefits of in-
tegration to be achieved the school must have a majority of children from en-
vironments that encourage learning—recognizing, again, that the key factor is
not race but the kind of home that the child comes from.

In recognition of this evidence, the bill we are introducing today specifies that
an integrated school must contain a substantial proportion of children from edu-
cationally advantaged backgrounds. Despite the President’s statement, the ad-
ministration’s desegregation bill fails to require or even mention this concept as
an element in prograins to be funded.

A second basic element of the int grated schools’ approach is real integration.
Schools whichh receive funding w wd be substantially representative of the
minority group and nonminority group student population of the local educa-
tional agency in which they are located. This provision assures that funds will
not be used to support token integration, but instead will support the kind of
integration which if successful can be replicated throughout a school district.
In addition, it assures that minority and nonminority children will participate in
the program on an equitable basis. The bill contains similar definitions of repre-
sentativeness for the faculty of an integrated school.

A third important element is the requirement that schools receiving funds un-
der the act be stable. We believe that funds for hopeful quality integration should
be d-~voted to schools that in the judgment of the Commissioner will not be vic-
tims of resegregation.

A fourth element in our approach is the requirement that integrated schools
contain a well-planned progran for the provision of quality education in an in-
tegrated setting. School districts would receive funds to provide in-service
teacher training, advanced teacliing techniques, modern curricula designed to
promote inter-cultural awareness, teacher aides, special guidance and coun-
seling services, and, where appropriate, programs of bilingual, bicultural educa-
tion to assure educational excellence in integrated schools.

Over 40 percent of the funds authorized would be reserved for the establish-
ment of stable, quality integrated schools by individual local educational agencies.
Many American schoolchildren, however, presently attend school districts in
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which the proportion of minority group children is so great that the immediate
prospect for stable integration within the confines of a single district are dim.
"Pherefore, 20 percent of the funds nuthorized would be reserved for programs
of interdistrict cooperation and the establishment of education parks.

Ten percent of the funds authorized would be invested in voluntary programs
of urban-suburban cooperation along the lines suggested by Senator Ribicoff,
to establish integrated schools containing a substantial proportion of children
from eduecationally advantuged buackgromnds and at least half the proportion
of minority group students found in the metropolitan area as a whole. As Pro-
fessor Pettigrew testified before the Select Committee:

A metropolitan perspective is essential. Pessimists often regard the racial in-
tegration of scliools as impossible because of the growing concentration of black
Americans in central cities.

But 2s soon 18 we adopt i metropolitan perspective the dimensions of the
problem are abruptly altered. Black Americans constitute only 19 of our national
population and only about 149 of our metropolitan population.

An additional 10 percent of the funds authorized would be invested in the es-
tablishment of several demonstration educational parks. An education park
would be an integrated school, located in a metropolitan area, serving students
from preschool thirough grades 12. It would consist of high schouls, junior high
schools, and elementary schools located on a single campus under unified
direction,

Education parks would be stable, quality integrated schools, with student
bodies containing substantial proportions of children from educationally ad-
vantaged backgrounds which are representative of the minority group and non-
minority group student population of the metropolitan area. They would lower
capital costs by as much as 15 or 20 percent. They would permit wider course
offerinigs and lend themselves to the incorporation of inodern teaching tech-
niques such as individualized instruction. They would facilitate cooperation
with private schools and with colleges and universities.

Many experts, including Dr. Pettigrew, and the Commissioner of Education,
Mr. Marland, believe that education parks are among the most encouraging
strategies for the long terin improvement of urban education, yet it is clear
that without Federal support, local school districts are unable to experiment
with this promising concept.

The bill we are introducing today reflects an initiative of Senator Javits
which sets aside between 10 and 15 percent of thie funds for experimental
pilot programs designed to improve the academic achievement of children in
minority group isolated schools, in school districts where integration appears
difficult in the short term:. We hope that these programs will result in the de-
velopment of new strategies to improve the education of children in these
school districts. .

Five percent of the funds would be invested in integrated educational tele-
vision on thle Sesame Street model. A recent report by the Educational Test-
ing Service indicated that such programs can play an important part in tie
development of crucial academic and social skills for children from all racial
and economic backgrounds. Sesame Street itself proved highly successful with
children ages 3 to 5. We hope to see additional programs for preschool chil-
dren and similar programs to serve older children with appropriate empha-
sis on nonblack minority groups. As the Educational Testing Service evaluation
states: . :

In general, Sesame Street achieved its goals. They were important goals. Since
this experimental television program for preschoolers was so successful, it
would be a travesty of responsible educational policy making were not more,
similarly-conceived television programs funded, developed, researched, and
presented.

Six percent of the funds authorized would be reservd for funding of pri-
vate nonprofit organizations, including parent and community groups, for proj-
ects designed to promiote equal educational opportunity by encouraging the par-
ticipation of children, students, and teachers in the education process and im-
proving communications between the schiool and the community.

Three percent of the funds would be reserved to reimburse the cost of success-
ful suits by parents and teachers to enforce the terms of the act, related educa-
tion legislation and the constitutional guarantees of the 14th amendment and
title VI of the Civil Rights Act of 1964. By opening up the resources of the pri-
vate bar, this provision would provide injured citizens with some guarantee
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against the abuses which have oceurred under the emergeney appropriation. The
provision would encourage a nationwide effort to protect the Constitutional
rights of minority group children to freedom from diserimination in public edu-
eation with appropriate emphasis on cases of diserimination against all
minorities. )

Ten percent of the funds would be reserved to the Comnmissioner of Education
for allocation among the otherwise authorized activities.

To insure equitable distribution of funds, over 60 percent of the funds appro-
priated would be apportioned for grants within each State on the basis of the
ratio that the number of minority group public schoolchildren in each State bears
to the total number of minority gronp public¢ schoolehildren in the remainder—
the funds reserved for education, parks, interdistrict cooperation, attorneys’ fees,
and integrated educational telcvision together with the 10 percent reserved to
the Commissioner for allocation among the activities authorized in the bill—
would be allocated to the Commissioner of Education to distribute on the basis
of the quality of applications.

The bill contains safeguards against discriminatory practices, modeled upon
those added in the Senate to the emergency $75 million appropriation and those
adopted by HEW by regulation. These safeguards prohibit funding of local edu-
cational agencies which, since enactment of the emergency appropriation last
fall, have engaged in the following practices: aid to private segregation acade-
mies operating as alternatives for white students fleeing desegregated public
schools ; diserimination against minority group teachers or other minority group
personnel; segregation of children within schools for a substantial portion of
the school day in conjunction with desegregation or the establishment of an inte-
grated school; limiting participation of minority group children in extracur-
ricular activities, or limiting extraenrricular activities, in order to avoid the
participation of minority group children; or other discrimination on the basis
of race, color, or national origin.

Local educational agencies may receive a waiver for violations committed
prior to the enactment of this act, if the Commissioner of Education is satisfied
that the abuses have been corrected and will not recur. However, local educa-
tional agencies which violated these provisions while receiving funds under the
$75 million Emergency School Assistance program must submit applications of
special merit. The appropriate committees of the Senate and House must be
given notice of intention to grant waiver.

The adninistration’s performance under the $75 million emergency appro-
priation gives us little confidence that these safeguards will be applied in prac-
tice. But their application is crucial. The value of integrated education to the chil-
dren involved is lost if discrimination continues to be practiced within a so-
called integrated school. When a qualified black teacher is fired because of his
race, or Chicano students are placed in segregated classrooms, the message is not
lost on the students or on the cominunity at large.

In addition to these provisions which are designed to prevent funding of local
educational agencies which continue to engage in the mnost blatant forms of dis-
crimination, the bill contains provisions designed to insure that programs under
the act are understood by the community at large and that parents, teachers, and
students are given a voice in program development and implementation. Since
the establishment of integrated schools is by definition a program of human re-
lations as well as education, these provisions are vitally important.

Therefore, the application and other pertinent documents must be made read-
ily available to the public by the local educational agencies and by the Commis-
sioner of Education. Applications must be developed through a process of open
hearings and with the full participation of a committee of parents, teachers, and,
where applicable, secondary school students, of which at least half the mem-
bers are parents and at least half the members are from minority groups. Ap-
plications which do not receive the support of the cominittee must be forwarded
to the Comnmissioner with the comments of the committee appended and may be
approved by the Commissioner of ducation only upon his finding that the local
educational agency had good cause to proceed without committee approval.

Unless we are prepared to seriously consult parents, teachers, and students in
the development and implementation of prograins under this act, we cannot ex-
pect them to be successful.

Finally, the bill would establish a National Advisory Council on Bguality of
Educational Opportunity, consisting of 15 members, of whom at least half must
be members of minority groups, to evaluate and report to the Congress on the
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operation of the program by December 1, 1973. This report should provide the
Congress with an assessment of the program and its implementation and a basis
for its revision and expansion.

Mr. President, we still have an opportunity to demonstrate our comrnitment
to quality integrated education, but this opportunity will not last forever. Black,
Chicano, Puerto Rican, and Indian parents know that we have not genuinely
tried to practice what we so easily preach. Misuse of the initial $75 million
emergency appropriation cannot have reassured them. It is not surprising that
many niinority parents—and white parents as well—who for years have hoped
and worked for integrated education are now seeking other approaches to educa-
tional quality.

We must demonstrate to these parents, and especially to the parents of the
South, black and white, that our concern for school integration is based upon a
deep commitment to education of high quality which is beneficial to all chil-
dren. We must recapture the concern for children and their education with which
we began in 1954. If we do not, integrated education will be held a failure without
an honest trial.

The bill we introduce today is not a complete answer to the problem of segre-
gation in our public schools. Any comprehensive solution will require a far
greater investment than the $1.5 billion which the administration has promised
to spend over the next 2 years, and must be part of a broad commitment to the
reunification of Ainerican society—a commitment to give middle-class working
Americans the opportunity for decent housing and a decent way of life in central
cities, a commitment to open housing and employment in the suburbs to those
who are less affluent or who are members of minority groups.

But the bill we introduce today does provide a sensitive and realistic beginning.
It does, in our judgment, insure that quality, stable integrated schools—iwvith
educationally advantaged students, community involvement and support, sensitive
curricula, and other positive elements—will be established and evaluated in
hundreds of school districts throughout the Nation. It does insure that promising
proposals for metropolitan integration—education, parks, urban-suburban co-
operative efforts—will be tried and evaluated. It does insure, if properly admin-
istered, than at the end of 2 years the kind of integration proposals that research
suggests are most encouraging will have been attempted in numerous communities
across the country.

It is our hope and our belief that the program which we propose will demon-
strate the advantages of quality integrated education to American parents, and
will greatly expand our knowledge of the best ways to achieve integrated
education.

I ask unanimous consent that the bill, a summary, and a section-by-section
analysis of it be printed in the Record.

The PRESIDING OFFICER (Mr. CHLEs). The bill will be received and
appropriately referred; and, without objection, the bill, the summary, and the
section-by-section analysis will be printed in the RECORD, in accordance with the
Senator’'s request.

The bill (8. 683) to provide financial assistance for the establishment and
maintenance of stable, quality, integrated education in elementary and secondary
schools to assist school districts to overcome the adverse educational effects of
minority group isolation, and for other purposes; introduced by Mr. MONDALE,
for himself and other Senators, was received, read twice by its title, referred to
%e Committee on Labor and Public Welfare, and ordered to be printed in the

ECORD.

The summary, presented by Mr. MONDALE, is as follows:

SUMMARY OF QUALITY INTEGRATED EDUCATION Acr

1. Authorizes $1.5 billion over the next two years for the following purposes:

40 to 45% of the funds for creating and maintaining stable, quality integrated
8chools that contain substantial proportions of children from educationally ad-
vantaged backgrounds and are representative of the minority group and non-
minority group student population of the school districts in which they are
located. These schools are designed to be hopeful, promising, non-token demon-
strations of quality integrated education that could be duplicated throughout the
school districts.

10 to 15% of the funds for promising pilot programs in racially or cthnically
i%oléztcttl 8chools in distriets with over 50% minority students or 15,000 minority
students.
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. 10% of the funds for education parks in metropolitan areas cojitaining substan-
tial proportions of children from educationally advantaged liackgrounds, and
student bodies that are representative of the minority group fnd non-minority
group student body of the metropolitan area.

10% of the funds for interdistrict cooperaiion. Urban-subuiban cooperative
efforts producing schools containing children from educationjally advantaged
backgrounds and a proportion of minority group students equall to one-half the
proportion of minority group students in the standard metrophlitan statistical
area would be eligible for funding.

10% of funds for the Commissioner to allocate as he sees fit athong the various
activ'ties authorized in the Act.

69 of the funds for funding private nonprofit groups to prompte equal educa-
tional opportunity by encouraging the participation of parents, students and
teachers in the education process.

59% of the funds for integrated children's education television| programs simi-
lar to Sesame Street.

3% of the funds are reserved for reimbursement of attorneys’ f¢es in stccessful
desegregation and education lawsuits protecting rights under thiis Act, Title VI
of the Civil Rights Act, 14th Amendment, and Title I of ESEA.

19, of the funds are reserved for evaluation.

2. Other Provisions:

Safeguards prohibiting aid to school districts aiding private seglregation acade-
mies, firing or demoting minority group teachers, tracking and sdgregating chil-
dren within the school, limiting extra-curricular activities to avpid integration
or engaging in other discriminatory actions.

Public information and community participation provisions reguiring that alt
documents relative to the application must be made public and deteloped in open
hearings with a participation of a bi-racial committee of parents| teachers, and
students. i

Authorizes bi-lingual, bi-cultural efforts or projects specificallj’ designed for
Spanish-speaking or other ethnic minorities where appropriate.

Carefully defines and limiéts to very specific educational purpoael the activities
fundable under this Act (including a provision that not more than 10% of any
grant can be for remodeling) unlike other bills that would fund yjractically any
“other specifically designed programs or projects which met thi purposes of
this Act.”

Encourages the establishment of quality integrated schools, natiojwide, regard-
less of whether a legal requirement exists. )

The analysis, presented by Mr. Mondale, is as follows : ‘

ANALYSIS OF QUALITY INTEGRATED IEDUCATION ACT OF 1971

1. Title ‘
“Quality Integrated Education Act of 1971" !

2. Findings and Purpose

The bill contains findings that segregation of school children by iace, color or
national origin, regardless of its cause, is harmful to all children de (leprives
them of equality of educational opportunity, and that such segrefration exists
throughout the nation. !

The bill states two purposes: (a) To provide financial assistance '\:o encoursge

establishment and maintenance of stable, quality integrated schodls, through-
out the nation, which provide sensitive programs for the education of children
from diverse backgrounds, and which utilize modern educational] techniques
including where appropriate, integrated bi-lingual, bi-cultural educai}ion ; (b) To
aid school children to overcome the educational disadvantages of mijpority group
isolation.

3. Appropriations

The bill authorized $500 million for the period beginning with engctment and
ending June 30, 1972, and $1 billion for the following fiscal year.

Funds appropriated are to remain available for one fiscal year |beyond the
fiscal year for which they are appropriated, except that funds fo;; attorneys,
educational television and education parks remain available until egpended.
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Funds appropriated for any fiscal year are to be reduced to the extent that
Office of Education expenditures for other programs during that year are re-
duced from the preceding year.

4. Barmarks

a. Attorneys’ Fees

Three percent of the funds authorized are earmarked to reimburse attorneys’
fees and costs not otherwise reimbursed in successful lawsuits pertaining to ele-
mentary and secondary education under this Act, Title VI, the 14th Amendment
and Title I of ESEA.

b. Children’s Television

Five percent of the funds authorized are earmarked for integrated children’s
television programs. The bill authorizes grants to not more than ten private non-
profit organizations. It provides that programs must be made available for
transmission free of charge and shall not be transmitted under commercial
sponsorship. The bill requires that members of minority groups be employed in
responsible positions, that grantees utilize modern television techniques and adopt
effective procedures for evaluation.

c. Bducation Parks '

The bill earmarks 10% of the funds authorized for construction of education
parks in standard metropolitan statistical arveas. An education park must have
student bodies of which a substantial proportion are children from educationally
advantaged backgrounds and which are representative of the minority group
and non-minority group population of the standard metropolitan statistical area
in which they are located, and faculties and administrative staffs with sub-
stantial representation of minority group persons.

d. Inter-District Cooperation

The bill sets aside 10% of the funds for suburban school districts with low
concentrations of minority group students to establish, through cooperation with
urban school districts, integrated schools with student bodies of which a sub-
stantial proportion are chiléren from educationally advantaged backgrounds and
which contain a proportion of minority group students equal to one-half the pro-
portion of minority group students in the standard metropolitan statistical area.

For example, in the Washington, D.C. SMSA, which is approximately 30%
black and 70% white, Montgomery County could receive funding for establishing
in cooperation with the District, a stable quality integrated school containing a
student body of which 15% are minority group students.

e. The Commissioner’s 10%

Ten percent of the funds appropriated are reserved for the Commissioner to
allocate as he sees fit among the various activities authorized in the Act.

f. BEvaluation
One percent of the funds appropriated are reserved for evaluation.
5. Apportionment to the States

The remainder of the funds (61%) will be apportioned among the States on
the basis of the number of minority group children in each State, except that
no State will receive less than $100,000, for the following purposes :

a. Quality I'ntegrated Schools

Approximately 709 of the funds allocated to the States (40-45% of the fuads
authorized under the Act) are allocated to fund quality integrated schools
within school disrticts. These schools must be stable, contain a substantial
proportion of children from educationally advantaged backgrounds, be substan-
tially representative of minority group and non-minority group student popula-
tion of the district and contain representative faculties.

Funds would be provided for the following activities in integrated schools:

(1) New curricula and instructional methods to support a program of inte-
grated instruction, including instruction in language and cultural heritage of
minority groups;

(2) Remedial services;

(3) Guidance and counseling services designed to promote mutual understand-
ing between minority group and non-minority group parents, students, and
teachers;
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(4) Administrative and auxiliary services;

(5) Community activities including public information efforts;

(6) Recruiting, hiring and training teacher aides with preference’ given to
parents ;

(7) In-service teacher training ;

(8) Planning, evaluation and dissemination of information;

(9) Minor alteration and remodeling limited to 109 of a grant.

Districts are eligible for funding integrated schools which have 1,000 minority
group students constituting 20% of the district’s enrollment, or 3,000 minority
group students constituting 109%. This limits funding under the integrated schools
section to 1,010 districts (of approximately 18,000 in the Nation) containing 85%
of the Nation’s minority group students.

b. Racial and Ethnito Isolation

Of the funds allocated to each State, one-sixth to one-fourth (10-15% of the
funds under the entire Act) are reserved for promising pilot programs in racially
or ethnically isolated schools. Districts are eligible only if they contain over 50%
minority students, or 15,000 minority group students. Within the eligible dis-
tricts, only schools with student bodies containing at least two-thirds minority
group students would be eligible for pilot programs.

c. Community Groups

Ten percent of the funds allocated to each state (approximately 69, of the
total funds under the bill) are reserved for funding private non-profit groups
for programs and projects to promote equality of educational opportunity
through : encouraging the participation of parents, students and teachers in the
design and implementation of educational planning; providing services which
will enable parents to become effective participants in the education process;
conducting school-related activities to reinforce student growth and achievement;
or improving communications among the school, minority and non-minority par-
ents, students and teachers.

6. Safeguards

The bill prohibits funding districts which, since August 18, 1970, have engaged
in the following practices :

a. Aid to private segregated schools in violation of the standard adopted by
the U.S. District Court in Green vs. Kennedy;

b. Disproportionate demotion or dismissal of minority group teachers in con-
junction with desegregation or the establishment of an integrated school;

c. Segregation of children within classes for a substantial portion of the school
day in conjunction with desegregation or the establishment of an integrated
school ;

d. Limiting participation of minority group children in extracurricular ac-
tivities, or limiting extra-curricular activities in order to avoid participation of
minority group children. or other discrimination among children on the basis of
race, color or national origin.

WAIVER

Districts may receive a waiver for violations committed prior to enactment
of this Act. However, districts which committed violations while funded under
the $75 million ESAP program must submit applications of special merit. The
Senate Committee on Labor and Public Welfare and the House Committee on
Education and Labor must be given notice of intention to grant waiver. No waiver
(I}nay be granted until 30 days after receipt of the notice by the appropriate

hairmen.

7. Commur ity Participation

a. All documents pertinent to the application must be made open to the pub-
lic by HEW and the school distriet.

b. Applications must be developed through a process of open hearings, and
with the participation of a committee composed of parents, teachers and stu-
dents of which at least half the members are parents and at least half the mem-
bers are from minority groups. )

c. Applications would require approval by the committee, but absent approval,
committee objections would be appended to the application and the Commissioner |
of Education would have 30 days to decide.

Q
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8. Priorities

The bill requires that priority be given to school district applications which
place the largest members and proportions of minority group children in inte-
grated schools, and which show the greatest educational promise.

9. National Advisory Council

The bill would establish a National Advisory Council on Equahty of Educa-
tional Opportunity consisting of 15 members at least half of whom must be mem-
bers of minority groups, which must report to the Congress on the operation
of the program by December 1, 1973.

10. Commissioner

The Subcommittee bill would place administration in the hands of the Com-
missioner with one exception: only the Secretary could grant waivers of the
safeguard provisions.

Percent of  Approximate

Purpose total funds amount
Reserved:

Commissioner’s fund. . 10  $150, 000, 000

Education Parks - 10 150, 000, 000

inter-district coopera 10 150, 000, 000

Educational Tv._...... 5 75, 000, 000

Attorneys’ fees. .. e iiiiiiiieiiiees 3 45, 000, 000

Evaluation. - .o an 1 '15, 000, 000

L | P 39 585,000, 000
Apportioned among the States:

COMMUNILY BIOUPS .« .o oo oo oo e oo e c e e oo nm 6 90, 000, 000

Pilot programs in racial isofation. . e eeeieaaoas 10-15 —150, 000, 600

25, 000, 000

Integrated Sehoobs. . .o A0-45 —600 000, 000

5, 000, 000

B | PO 61 915, 000, 000

ExHIBIT 1-—BENIGN DECEIT IN DESEGREGATION

Last May, in the only constructive recommendation of an otherwise vague
message on racial problems in the schools, President Nixon asked Congress for
$1.5 billion to speed desegregation. These funds were to help Southern schoot
districts eliminate dual school systems and underwrite Northern efforts to attain
better-integrated quality education in de facto segregated schools.

There have been recurring charges that an initiaily authorized emergency
fund of $75 million has been widely abused, either by being spent on nnrelated
purposes or, incredibly, on subsidizing schools which violated the letter or the
Spirit of the desegregation laws.

It is against this background that the failure of the 91st Congress to pass
the $1.5-billion measure must be viewed. Liberals in the ‘Senate, already dis-
turbed by the questions raised concerning the use of the interim funds, were
further alarmed when the House submitted a measure so permissive that its
original intent might come to be overlooked. Such misgivings were intensified
by an amendment prohibiting the use of these funds for busing in the interest
of integration. And so last-minute efforts to pass a revised measure failed.

The bill should be revived early in the new Congress, but with a clear ac-
knowledgment of its purpose. As the legislation began to run into trouble in
its first round there was a growing feeling, even among sincere opponents of
segregation, that its flaws ought to be overlooked. Education is so desperately
in need of aid. the argument ran, that all children. black and white, would
benefit, even if the legislation did not specify in detail its real mission.

Though well-intentioned, this is a specious argument. The schools do, of
course, need increased Federal subsidies: but the vehicle for such aid is the Ele-
mentary and Secondary Education Act. If Congress wants to propose additional
subsidies, it can and should do so. But to appropriate funds intended to bring
about speedier, more peaceful and educationally sound integration, without the
proper assurance that the money will be spent for just such purposes, would be
a policy of benign deceit.
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A measure to implement President Nixon’s original recommendation should
be enacted without delay. But the effect of a costly desegregation bill that does
not desegregate would be to give the Administration one more opportunity to
take credit for good intentions, while secretly pleasing the segregationists.

Senator PeLL. Senator Mondale, would you like to make a state-
ment ?

Senator MonpaLE. No, thank you, Mr. Chairman.

Senator PeLr. Mr. Secretary, will you proceed.

STATEMENT OF HON. ELLIOT L. RICHARDSON, SECRETARY OF
HEALTH, EDUCATION, AND WELFARE; ACCOMPANIED BY HON.
SIDNEY P. MARLAND, JR., U.S, COMMISSIONER OF EDUCATION;
J. STANLEY POTTINGER, DIRECTOR, OFFICE OF CIVIL RIGHTS;
AND CHARLES B. SAUNDERS, JR., ACTING ASSISTANT SECRE-
TARY FOR LEGISLATION

Secretary Ricaaroson. Thank you very much.

Mr. Chairman and members of the subcommittee, I am delighted
to be joined on first base this morning by the Commissioner of Educa-
tion, on my immediate left, the Honorable Sidney P. Marland, Jr.,
on my right, Mr. Stanley Pottinger, Director of the Office of Civil
Rights, and on my far left the Acting Assistant Secretary for Legis-
lation, Charles B. Saunders, Jr. '

I am sure I speak for all my colleagues in the administration, Mr.
Chairman, when I say that we greatly appreciate the sense of urgency
you expressed a moment ago in opening these hearings, and we cer-
tainly look forward to cooperating with you and members of the sub-
committee in developing a bill that can receive majority support, not
only in the subcommittee but in the full committee and in the Senate.

I am pleased to have the opportunity, with the Commissioner of
Education, to testify in support of the administration’s bill introduced
by Senator Javits and Senator Griffin, a bill to provide assistance to
school districts faced with the problems of racial isolation and
desegregation.

I have already had occasion during the last session of Congress to
speak to most of you directly about this proposal, but this is my first
opportunity to address the subcommittee as such on this matter of
great national concern.

The Emergency School Aid Act is among the administration’s
highest priorities. In his message of last May 21, transmitting this
bill to the Congress, the President said:

Our poal is a system in which education throughout the nation is both equal
and excellent, and in which racial barriers cease to exist.

The President reaffirmed his commitment to this goal a few weeks
ago when he again urged the Congress to take prompt action on this
bill and others that were among the unﬁnishe(i) business of the 91st
Congress.

S. 195, as introduced by Senator Javits and cosponsored by Senator
Griffin, substantially reflects the bill transmitted to the Congress by
the President. :

Commissioner Marland will discuss this proposal in detail. I would
like to address the more general subject of the problems facing the
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Nation in this critical area and the need for prompt action on the
President’s proposal.

On January 14, I issued a statement announcing the results of the
latest nationwide school survey conducted by the Department’s Office
for Civil Rights. These data indicate that, while unprecedented gains
have been made since 1968 in reducing racial isolation in the Nation’s
schools, substantial work remains if we are to realize the goal of
equality of educational opportunity. _

For example, while the percentage of minority children attending
majority white schools has more than doubled since 1968 in the 11
Southern States, there has been little change in this regard in the 32
Northern and Western States.

In addition, the data indicate that there is room for improvement
nationwide in reducing the number of minority students attending
schools of more than 80-percent minority composition.

I think the committee will agree, however, that the data on racial
isolation reflect only one facet of the problem. The greater challenge
facing us in the immediate future is providing high quality education
for all children as the integration of the schools progresses.

In this regard, the President said in his May 21 message that:

Desegregation is vital to quality education—no* only from the standpoint
of raising the achievement levels of the disadvantaged, but also from the stand-
point of helping all children achieve the broad-based human understanding that
increasingly is essential in today’s world.

It is out of commitment to this important goal that I urge prompt
action on the Emergency School Aid Act.

The extent of the administration’s commitment is evident in very
tangible terms. The President’s budget, as Senator Javits pointed out,
for fiscal year 1972 shows a request for $1.425 billion in additional
funds under the authority of the Emergency School Aid Act.

In addition, the budget indicates a slight increase in other ele-
mentary and secondary programs, which should finally put to rest
fears which have been expressed that the administration would finance
the Emergency School Aid Act at the expense of other elementary and
secondary programs.

During the course of debate on the Emergency School Aid Act in
the last Congress, certain questions were raised regarding the ad-
ministration of the $75 mi?lion appropriation granted last August,
for school desegregation activities. I would like to give you a brief
status report on that program.

As of the end of January 1971, 882 school districts had been funded
in the amount of $60.7 million. These funds have contributed great-
ly to meeting the most critical needs of desegregating school districts
this past fall. I believe that the availability of these funds was re-
sponsible in large measure for the relatively calm and smooth transi-
tion from dual to unitary school systems which occurred.

The decision to allocate the funds as quickly as possible to desegre-
gating school districts was mine, and I take full responsibility for
it. By emphasizing speed; we did sacrifice a degree of control, but
we did not abdicate control. On the contrary, despite the pressures of
time, we did review each project in terms of its design and compliance
with program regulations prior to funding. Where serious problems
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were found to exist, the project either was not funded, or funding
was delayed pending a resolution of the problem.

A number of districts were rejected in this pregrant review. For
example, 33 districts were sent formal rejection letters because of
eligibility or assurance problems. An additional six districts have
been, or are in the process of being sent letters initially rejecting their
application, but affording an opportunity to present information
needed to clear up the stated eligibility or assurance problems.

Also many of the districts originally identified as potentially eligible
chose not to submit applications after being advised of program re-
quirements.

Because of the dispatch with which funding determinations were
made, errors did occur, which we readily concede. For example, we
have identified two districts—Northampton, Va., and Stewart County,
Ga.—which were clearly ineligible, but nonetheless were funded by
administrative error. Letters have been sent to both, voiding their
grants and requesting that all ESAP moneys allocated to date be
returned. :

The eligibility status of several other funded districts is currently
being investigated. If it is determined that these districts were ineligi-

_ble, their grants will also be voided.

In November we began extensive postgrant, on-site reviews. The
Office of Education’s Division of Equal Educational Opportunity (title
IV) has conducted on-site project reviews of 187 of the 882 funded
districts through the end of January.

In the same period, the Office for Civil Rights (OCR) has conducted
141 on-site reviews specifically to check compliance with the civil
rights-related assurances of the regulations.

These OCR reviews are supplemented by evaluation forms which
have been returned by 670 of the 882 funded districts through the end
of January. The evaluation forms provide information on such mat-
ters as the establishment and composition of biracial and student ad-
visory committees, changes in school staffing, and student classroom
assignments.

Districts which fail to honor their assurance by returning the com-
pleted forms, despite follow-up letters reminding them of this obliga-
tion, are being notified of grant termination proceedings. Eleven dis-
tricts have thus far been sent such letters.

Due to the limited manpower available, postgrant project and civil
rights reviews being conducted by OE and OCR officials have focused
on districts where complaints have been received, or possible problems
are known to exist.

Various sources of information are being used to determine on-site
visit priorities, including the report issued in November by six civil
rights groups under the aegis of the Washington research project. In
many cases, problems have been identified by Department officials akin
to those noted in the Washington research project report. In other cases
we have not been able to confirm such problems.

A detailed analysis of that report is being prepared for the commit-
tec and will be transmitted to you in the next gay or two.

Our experience in administering the $75 million program has taught
us one very important lesson : It is essential to have the proper legisla-
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tive authority established well in advance of the time when initial
grants are made. Adequate leadtime will provide us with the oppor-
tunity for program planning and pregrant evaluation, which are essen-
tial to a well asministered program.

This is particularly true in regard to districts submitting plans to
reduce ang eliminate racial isolation, since many of these districts
would have to design plans and have themn approved by the Department
prior to the beginning of the school year.

If emergency school aid funds are to begin reaching school districts
in the coming fall, Congress must act immediately to provide legisla-
tive authority. If we are to benefit from our past experience, we must
have time.

I would like to emphasize that the Nation’s school men clearly recog-
nize the urgent need for assistance in this critical area. Emergency
school assistance is high on the list of legislative priorities outlined
January 12 in a joint statement by the American Association of School
Administrators, the Council of Chief State School Officers, the Na-
tional Association of State Boards of Education, the National Congress
of Parents and Teachers, the National Education Association, and the
National School Boards Association.

(The prepared statement of Secretary Richardson follows:)
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Statement by
| Honorable Elliot L. Richardson
| Secretary of Health, Education, and Welfare
| Before the
Subcomnittee on Education
Committee on Labor and Public Welfare
United States Senate
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The Secretary is accompanied by:
Honorable Sidney P. Marland, Jr., U.S. Commiesioner of Education
Mr. J. Stanley Pottinger, Director, Office for Civil Righte
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Mr. Chairman and Members of the Subcommittee:

I am pleased to appear here this morning with Commissioner Marland in
support of the Emergency School Aid Act of 1971, a bill to provide assistance
to school districts faced with the problems of racial isolation and desegregation.
I have already had occasion, during the last sesaion of Congress, to speak to
most of you directly about this proposal, but this is my first opportunity to
address the subcommittee on this matter of great national concern.

The Emergency School Aid Act is among the Administration’s highest
domestic priorities. 1In his message of last May 21, transmitting this bill
to the Congress, the President said, "Our goal is a system in which education
throughout the Nation is both equal and excellent, and in which racial barriers
cease to exist." The President reaffirmed his commitment to this goal a few
weeks ago when he again urged the Congress to take prompt action on this bill
and others that were among the unfinished business of the 9lst Congress.

S. 195, as introduced by Senator Javits and co-spomnsored by Senator Griffin,
substantially reflects the bill transmitted to the Congress by the President.
Commissioner Marland will discuss this .proposal in detail. I would like to
address the more general subject of tge problems facing the Nation in this
critical area and the need for prompt action on the President's proposal.

On January 14, I issued a statement announcing the results of the latest
nationwide school survey conducted by the Department's Office for Civil Rights.
These data indicate that, while unprecedented gains have geen made since 1968
in reducing racial isolation in the Nation's schools, substantial work remains

if we are to realize the goal of equality of educational opportunity. For
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example, while the percentage of minority children attending majority white
schools has more than doubled since 1968 in the 1l southern States, there has
been little change in this regard in the 32 northern and western States. In
addition, the data indicate that there is room for improvement nationwide in
reducing the number of minority students attending schools of more than 80
percent minority composition.

I think the committee will agree, however, that the dara on racial isola-
tion reflect only one facet of the problem. The greater challenge facing us
in the immediate future is providing high quality education for all children
as the integration of the schools progresses. In this regard, the President
said in his May 21 message that ''desegregation is vital to quality education—-—
not only from the standpoint of raising the achievement levels of the disad-
vantaged, but also from the standpoint of helping all children achieve the
broad-based human underat:anding that increasingly is essential in today's world."
It i8 out of commitment to this important goal that I urge prompt action on
the Emergency School Aid Act.

The extent of the Administration's commitment is evident in very tangible
terms. The President's budget for Fiscal Year 1972 shows a request for
$1.425 billion in additional funds under the authority of the Emergency School
Aid Act. In addition, the budget indicates a slight increase in other elementary
and secondary programs, which should finally put to rest fears which have been
expressed that the Administration would finance the Emergency School Aid Act

at the expense of other elementary and secondsry programi.
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During the course of debate on the Emergency School Aid Act in the lul;
Congress certain questions were raised regarding the administration of the
$75 million appropristion pranted last August for achool desegregation
activities. I would like to give you a brief status report on that program.

As of the end of January 1971, 882 achool districts had been funded in
the amount of $60.7 million. These funds have contributed greatly to meeting
the most critical needs of desegregating school districts this past fall. I
believe that the availability of these funds was responsible in large measure
for - the' relatively calm and amooth transition from dual to unitary school
systems which occurred.

The decision to allocate the funds as quickly as possible to desegregating
school districts was mine, and I take full responsibility for it. By emphasizing
speed, we did sacrifice a degree of control, but we did not abdicate control.
On the contrary, despite the presaures of time, we did review each project in
terms of its design and compliance with program regulationms prior to funding.
Where serious problems were found to exist, the project either was not funded
or funding was delayed pending a resolution of the problem.

A number of districts were rejected in this pre-grant review. For example,
33 districts were aent formal rejection letters because of eligibility or
asgurance problems. An additional aix districta have been, or are in tha process
of being, sent latters initially rejecting thair application but affording
an opportunity to present information needed to clear up the atated eligibility
or assurance problems. Aleso many of the diatricts originally identified as
potentially aligible choae not to aubmit applications after being adviasad of

program requiraments.
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Because of the dispatch with which funding determinations were made,
errors did occur, which we readily concede. For example, we have identifleld
two districts--Northampton Coﬁnty, Virginia, and Stewart County, Georgia--
which were clearly ineligible but nonetheless were funded by administrativ;
error. Letters have been sent to both, voiding their grants and requestinfg
that all ESAP monies allocated to date be returned. The eligibility status
of several other funded districts is currently being investigated. 1If it |is
determined that these districts were ineligible, their grants will also bej
volded.

In November we began extensive post-grant, on-site reviews. The Officle
of Education's Division of Equal Educational Opportunity (Title IV) has
conducted on-site project reviews of 187 of the 882 funded districts through
the end of January. In the same period, the Office for Civil Rights (OCR) {Ju
conducted 141 on-site reviews specifically to check compliance with the c:Lv‘Ll
rights-related assurances of the regulations. These OCR reviews are supplejiented

by evaluation forms which have been returned by 670 of the 882 funded districts

through the end of January. The evaluation forme provide information on Su(\h
matters as the establishment and composition of bi-racial and student advisdry

comnittees, changes in school staffing, and student classroom assignments. 1

Districts which fail to honor their assurance by returning the completed forins,

despite follow~-up letters reminding them of this obligation, are being notifiled

of grant termination proceedings. Eleven districts have thus far been sent:

such letters.
Due to the limited manpower available, post-grant project and civil righits

reviews being conducted by OE and OCR officials have focused on districts whejre
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complaints have been received or possible problems are known to exist. Various
sources of information are being used to determine on-site visit priorities,
including the report issued in November by six civil rights groups under the
aegis of the Washington Research Project. In many cases, problems have been
identified by Department officials akin to those noted in the Washing.on Research
Project Report. In other cases, we have not been able to confirm such problems.
A detailed analysis of that report is being prepared for the Committee and will
be transmitted to you in the next day or two.

Our experience in administering the $75 million program has taught us one
very important lesson: It is essential to have the proper legislative authority
established well in advance of the time when initial grants are‘made. Adequate
lead~time will provide us with the opportunity for program planning and pre-grant
evaluation, which are essential to a well-administered program. This is particularly
true in regard to districts submitting plans to reduce and eliminate racial isola-
tion, since many of these districts would have to design plans and have them
approved by the Department prior to the beginning of the gschool year. If
Emergency School Aid funds are to begin reaching school districts in the
coming fall, Congress must act immediately to provide legislative authority.

If we are to benefit from our past experience, we must have time.

I would like to emphasize chat the Nation's schoolmen clearly recognize
the urgent need for asaistaﬁce in this critical area. Emergency school assistance
is high on the list of legislative priorities outlined January 12.in a joint
statement by the American Association of School Administrators, the Council of
Chief Stee School Officers, the National Association of State Boards of

Education, the National Congress of Parents and Teachers, the National Education

Association, and the National School Boards Association.
Now I would like to ask Commissioner Marland to speak in more detail to

the legislative proposals that are before this Committee.
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Secretary Ricmarpson. Now, Mr. Chairman, with your permission,
I would like to ask Commissioner Marland to speak in more detail to
the legislative proposals before this subcommittee.

Senator Pruu. Commissioner Marland, will you proceed, please.

Commissioner MarLaxp. Mr. Chairman, I am pleased to be before
you. This is my maiden trip to Congress as Commissioner of Educa-
tion, although I do find myself among people with whom I am com-
fortable, having made a trip before I became confirmed to this same
committee. I am pleased to be before you again.

I am here to testify in support of the President’s Emergency School
Aid Act of 1971.

Nearly year ago, the President proposed a program to assist school
districts in meeting the additional educational costs necessitated by
desegregation. Two weeks ago, he again recommended legislation to
the Congress designed to achieve this purpose.

The Secretary has already underscored the urgent need for enact-
ment of this legislation. I will, therefore, concentrate on its details, in-
cluding the arcas of difference from the bill submitted last year, and on
the several reasons for the approach suggested by the President over
others which have been suggested.

The Emergency Schoo?Aid Act of 1971 authorizes the appropria-
tion of a total of $1.5 billion over a 2-year period. Funds appropnated
for i fiscal year remain available for obligation during the sub-
sequent fiscal year.

Eighty percent of the funds appropriated are allotted among the
States by the Secretary of Health, Education, and Welfare on the basis
of each State’s relative enrollments of Negro, American Indian, Span-
ish-surnamed American, or other minority group children.

The legislation submitted last year provided that minority group
children in districts desegregating pursuant to court order or title VX
Civil Rights Act plan should be double-counted for purposes of State
allocations. This feature has been eliminated in this year’s bill, and
all areas of the country are treated exactly the same under the revised
formula.

We propose that three cataegories of local educational agencies be
eligible to apply for assistance:

Those implementing a desegregation plan pursuant to a court
order or title VI plan;

Those voluntarily seeking to desegregate an entire school sys-
tem; and )

Those seeking to eliminate or reduce racial isolation in one or
more schools in a system, or to prevent such isolation from oc-
curring.

These eligibility requirements are uniform nationwide. Any school
district seeking to integrate its schools—or to prevent resegregation
from occurring—can qualify under one of the three categories.

Financial assistance would be available for a wide variety of activ-
ities related to the desegregation process: )

Remedial and other services to meet the special needs of chil-
dren in desegregating schools;

Provision of additional professional or other staff members
and training and retraining of staff for desegregating schools;

Development and employment of special new instructional tech-
niques and materials;
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Innovative interracial educational programs or projects in-
volving joint participation of minority and nonminority group
children, including extracurricular activities and cooperative ar-
rangements between schools in the same or different school dis-
tricts;

Repair or minor remodeling of existing school facilities, and the
lease or purchase of mobile classroom units;

Provision of transportation services for students when volun-
tarily undertaken by the school district ;

Community activities, including public education efforts, in
support of a desegregation plan;

Iépecial administrative activities, such as the rescheduling of
students or teachers, or the provision of information to parents
or members of the general public:

Planning and evaluation activities; and

Other specially designed programs or projects meeting the pur-
pose of the act.

Obviously, the bill gives local education officials the widest possible
latitnde in devising programs designed to meet the special needs of
the children of their particular school district. The only limitations
on supportable programs are that they require additional funds over
and above the normal expenditures of the school district, and that they
be directly related to desegregation or the elimination, reduction, or
prevention of racial isolation.

Section 7 of the President’s proposal sets forth the criteria that the
Secretary must use to approve project applications:

The need for assistance;

The degree to which the program to be funded and the overall
desegregation plan are likely to effect a decrease in racial isolation ;

The comprehensiveness of the desegregation plan;

The degree to which the program affords promise of achieving
the purpose of the act ;

The amount necessary to carry out the program; and

The degree to which the desegregation plan involves the total
educational resources of the community, both public and private.

These criteria authorize the Secretary to examine the adequacy and
comprehensiveness both of the school district’s overall desegregation
plan and of the project for which assistance is being requested.

Section 8 is a new section, not included in Jast vear’s proposal. It rep-
resents a response to the concerns expressed during House and Senate
hearings that Federal funds not be used to aid, directly or indirectly,
practices or activities of a discriminatory nature.

To be eligible for assistance, a local educational agencv must pro-
vide the Secretary with assurances that it has not unlawfully disposed
of property or services to a private segregated school, that it has not
reduced its fiscal effort or lowered its per-pupil expenditure, that it
is not operating under an ineffective freedom of choice plan, that it
will not hire, promote, or demote professional staff on the basis of
race, and that no practices (including testing) will be emploved in the
assignment of children to classes so as to result in the discriminatory
isolation of minority group children. :

These safeguards will assure that Federal funds will only be used
in projects which actually reduce or eliminate racial isolation and will
prevent their use to continue discriminatory activities.
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Twenty percent of the funds appropriated would be reserved to the
Secretary, rather than apportioned among the States. The Secretary
may use these funds to support model and demonstration programs of
national significance.

This provision can have a far-reaching effect on the whole process
of desegregating our schools. Too often we are unsure about “what
works” in education. The discretionary funds available to the Secre-
tary will enable him to support programs that are potential models
for other school systems, without regard to the limitations of State
distribution formulas.

This “risk capital” invested in demonstration desegregation pro-
grams can produce a significant impact on the entire educational
system.

One of the bills before the committee, S. 195, embodies the essential
elements of the President’s proposal. However, as he noted in his intro-
ductory statement of January 26, Senator Javits made a few changes
in the language transmitted by the President. Most of the changes do
not substantially alter the legislation, and we have no opposition to
their inclusion.

However, we would like to note two substantive differences from the
legislation we submitted :

First, S. 195 includes a fourth category of eligible local educational
agencies—those operating unusually promising pilot programs for
minority group isolated children, designed to improve their academic
achievement in minority group isolated schools.

This category is simi{'u' to one included in the administraton’s pro-
posal to the 91st Congress, but not included in our recommendations
this year. Instead, we have endorsed the compromise which was
worked out with bipartisan agreement in last year’s House-passed
bill: that interracial or compensatory projects be permitted if they
are part of a larger overall desegregation plan developed by a local
educational agency.

This compromise reflects the strong feeling of committee members
in the House that the focus of the bill should be on effective desegrega-
tion, and that projects which provide essentially compensatory educa-
tion are better funded under title I of the Elementary and Secondary
Education Act. We feel this to be a reasonable compromise, and there-
fore we support it. '

S. 195 also contains a prohibition on any local education agency’s
receipt of funds, if it has engaged in certain discriminatory acts after
August 18, 1970, and provides for waiver of the prohibition by the
Secretary under stated conditions.

These provisions are not included in the original bill submitted by
the administration because we do not feel they are necessary. Section
8 already requires a local educational agency to make assurances of
nondiscriminatory conduct in order to be eligible for assistance, and
any false assurance or violation of assurances given, would be subject
to appropriate administrative or legal action.

The addition of the waiver process provides further complexities
under the act, without providing additional safeguards.

S. 683, also before this committee, suggests another approach to the
problem of school desegregation.

I would like here to add to the prepared statement that, having

heard Senator Javits’ hope that a compromise can be reached between -
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the administration’s proposal now before you, and that of S. 683, we
eagerly seek ways to reconcile those differences. It is to that purpose
that I will describe the differences, seeking ways to reconcile what we
know the differences may be, while we know also that they lead to a
common purpose, which we totally endorse. :

Both of these bills are designed to assist school districts which wis
to desegregate in meeting the extra costs of taking that action.

S. 683 directs its attention to the establishment and maintenance
of stable, quality, integrated schools which can serve as models for
other districts, The President characterized his proposal as “a meas-
ured step toward the larger goal of extending the proven educational
benefits of integrated education to all children, wherever they live.”

Certainly there is need for model-building and demonstration pro-
grams of effective approaches to integration. Section 9 of the adminis-
tration’s bill reserves 20 percent of the funds appropriated to accom-
plish such demonstration of programs of nationalljsigniﬁcance.

We also agree that there is need for strict assurances of nondiscrimi-
natory behavior by applicant school districts.

However, we believe the approach of S. 195 is superior, for several
reasons: .

First, we feel that more actual desegregation can be achieved under
the administration bill than under S. 683. The administration bill
focuses on planning for desegregation which has a systemwide impact
and involves large numbers of students. In contrast, S. 683 limits its
attention to the establishment of one or more stable, quality, integrated
schools, without regard to their relationship to other schools of the
local educational agency in which they arelocated.

Under the administration proposal, the Secretary has the authority
to examine a local educational agency’s entire desegregation plan, to
assess 1ts comprehensiveness and the degree to which 1t will actually
achieve its purpose, despite the fact that the district is only requesting
* Federal assistance for a small piece of the overall plan. In this way,

the Secretary can assure that on{)y meaningful desegregation efforts re-
ceive support.

The same cannot be said for S. 683. Under that proposal, the Com-
missioner would be limited to examination of a school district’s pro-
p(;sallfor the establishment of one or more stable, quality, integrated
schools.

He would have no authority to judge the impact of such an action
on the district as a whole, or its effect on other schools within the
agency which did not become stable, quality, integrated schools. A
local educational agency could, therefore, build a single model school,
to‘the detriment of the children in all its other schools. A school would
be desegregated, without bringing about any real progress toward
desegregation of the entire system.

Second, most school districts in the country are not eligible for
assistance under S. 683. The legislation requires that an eligible local
educational agency enroll at least 1,000 minority group children, repre-
senting at least 20 percent of its enrollsnent, or at least 3,000 such chil-
dren, representing at least 10 percent.

It is estimated that Jocal educational agencies meeting these criteria
will number only about 1,000, out of about 22,000 school districts in
the country. It is true that these 1,000 districts enroll more than 7
million of the 8.7 million minority group children in the country.
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But, looking at the figures differently, it also ineans that more than
1.6 million minority group children will be eliminated from partici-
pating in programs assisted under the bill, simply because their num-
bers or the size of their school district does not permit it.

It does not seem reasonable to exclude children on this basis, with-
out taking their educational needs into account.

In addition, the limitations of the formula mean that a State which
neither las a school district of sufficient size nor a standard metro-
politan statistical area, such as Vermont, will not be eligible for any
assistance for desegregation. A $100,000 minimum apportionment per
State is meaningless 1f no local educational agency in that State can
qualify for eligibility. At the same time, there might be school districts
within the State with serious problems of racial 1solation which could
receive assistance under the administration bill.

Third, it is questionable whether the projects funded under S. 683
would truly be models for desegregation on a large scale. In districts
with substantial, but not majority, minority group populations, the
standard could encourage remedial action almost exclusively in those
schools where racial balancing is easiest, leaving schools with high
minority concentrations untouched. —

For example, in a district with an overall minority group population
of 20 percent, and with individual schools ranging from 10 percent
to 90 percent, local school officials might tend to target assistance on
these few schools which are closest to the 20-percent balance. This
would leave those schools which presumably need assistance the most—
those with the highest concentrations of minority students—with no
support.

On the other hand, in those districts like the District of Columbia
and many other major urban areas, which have extremely high-con-
centrations of minority students, 60 percent or more, schools with sub-
stantial minority populations less than the districtwide average—30
percent, for example—would have to be resegregated in order to com-
ply with the standard set forth in the law.

In this type of district, assistance is badly needed to maintain an
integrated setting and to prevent a school from passing the “tipping
point” and becoming resegregated, but such a school could not receive
help, becanse it is not “substantially representative of the minority
group and nonminority group student population of the local educa-
tional agency in which it is located.”

Finally, we feel that the various set-asides contained in 'S, 683 do
little to further the purposes of the legislation. For example, 5 percent
of the funds must be spent on educational television, which seems to
us unnecessarily restrictive.

The administration proposal is sufficiently flexible to support educa-
tional television as part of a school district’s desegregation plan, if
programing is linked to the plans so as to have a significant impact.

Without such a linkage—and S. 683 does not provide it—television

programing would not necessarily have any direct connection with.

actual desegregation taking place in a local educational agency.

Similarly, educational parks may be one device to encourage integra-
tion. However, S. 683 does not provide for the development of pro-
grams for educational parks. It sets aside 10 percent of the total funds
for their construction.

58-163 0—71——17
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This is o sizable amount of money, but in the light of building costs,
it is inadequate to desegregate any large school system. Plttsburglh, for
exanple, planned desegregation through the creation of several edu-
cational parks. The plan had to be abandoned when its cost rose,
through inflation, to over a quarter of a billion dollars. ]

Counstruction is necessarily a long-term proposition. It takes time -
to build a building. No immediate desegregation can result from the
funds proposed to be set aside for educational parks. .

We would prefer to see more immediate impact on the problem of
racial isolation accompany the infusion of large amounts of Federal
money.

S. 683 also provides a set-aside of Federal funds to support lawsuits
against State and Federal officials. )

We strongly oppose this provision, for several reasons. First, it
would tend to throw into the Federal courts the entire burden of
litigation in the areas specified. Many suits for enforcement of the
14th amendment with respect to operation of the public schools are
now litigated in State courts, particularly in the North and West.
Since this bill would provide funds for counsel fees only if the litiga-
tion takes place in Federal courts, potential plaintiffs would have an
incentive to sue in Federal court.

Broadening the provision to include other courts would only com-
pound administrative difficulties already inherent in the proposal.
What constitutes “reasonable” attorneys’ fees? What are “costs not
otherwise reimbursed”? How would payments be controlled ?

The provision could also tend to discourage negotiation and set-
tlement of complaints, since the defendant would not be liable for
plaintift’s counsel fees, as he may be under existing law.

The question of the Federal Government’s financing private suits
to enforce Federal law extends well beyond the education field and
should be cousidered in its larger context. The whole question of
priorities in the enforcement of Federal law is necessarily involved.

Would $45 million, or any other swun, be better spent on enforcing
antidisecrimination laws with respect to the schools than it would be
on enforcing such laws with respect to housing? Would it be better
spent on providing more broad-based legal services for the disadvan-
taged through the OEQO legal services program than on suits to en-
force specific Federal law? Or would 1t be better spent on adding
atd(%%tigonal enforcement personnel to existing Federal enforcement
staffs?

These and shmilar questions need to be examined in detail before
any such provision is enacted.

In conclusion, I urge the subcommittee to take prompt action on
the President’s proposal, to assure that funds will be made available
to local school officials as quickly as possible. The sooner such assistance
is provided, the more effectively they can plan for use of Federal
funds to meet the additional costs incident to desegregation.

While we prefer the approach of S. 195, we recognize that S. 683
seeks identical objectives and contains a number of constructive pro-
posals. We would appreciate the opportunity to work with the sub-
committee to resolve the differences in the two bills, in the hope that
we can all reach early agreement on the means—as well as the need
for action.
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Thank you, Mr. Chairman.

Senator PeLL. Thank you, Mr. Commissioner, and Mr. Secretary,
for your statements, and for your open-door policy. We are most
appreciative.

Mr. Secretary, about 2 months ago I asked for a point-by-point
rebuttal of the report on the emergency school assistance program
issued by certain civil rights groups. Will that be forthcoming at
some point #

Secretary RicmarpsoN. Yes, Mr. Chairman. As I noted in my re-
marks, we should be able to get it to you by the end of this week.

Senator PELL. I noticed it in your remarks, but I wanted to be sure
we are talking about the same thing.

Secretary Ricuarpson. Yes, that is it.

Senator PeLL. Good. .

Senator Javits will be back shortly, so he has waived his right as
the initial opener on the Republican side to Senator Schweiker.

COMMON GROUND IN TWO BILLS

Mr. Secretary, or Commissioner, whoever would like to answer
this, in focusing on the differences between the two bills, and you went
into great detall, Commissioner, to specify the major points of dif-
ference, I wonder if you would give us some idea for guidance of the
committee as to where a common ground might lie in resolving the
differences between the two bills, and what one or two items, from
your point of view, would be of top priority to you, if we could re-
solve these differences.

In other words, you did list your points in a very detailed way. Now
I am asking you to *ake another look and mention the top features
of the bill that in your mind would accomplish your objectives, so
that we might blend them together with other provisions.

What I am really saying 1s: what are the highest priorities of the
list you gave us?

Commissioner MarLanD. I think that the Senate bill Senator
Schweiker, offers very attractive opportunities under the description
of education parks and other demonstration programs of what might
be radiant examples of good leadership at the local level to bring about
desegregation. I see the opportunities in the Secretary’s 20 percent
set-aside to refine and describe, more concretely even in the law, per-
haps, ways in which that 20 percent set-aside can achieve the deseg-
regation that we both speak to, without necessarily confining all of
the resources to educational parks.

That would be an illustration of the ways I think we could quick-
1{1 get together and come up with a sum that is better than either of
the parts.

Sgnator ScHweIkER. I think just in this reference you pointed out in
your testimony your experience in Pittsburgh. Does that address it-
self to the same point ¢

ommissioner MarLaND. This is true, and I have some familiarity
with this subject, having struggled to create almost identical demon-
strations of effective desegregation through the education park mode.
This is costly, but, for example, if it were clear that substantial plan-
ning meneys within the 20-percent set-aside, were available to plan
educational parks to get someone truly started on a very substantial
demonstration, conceivably this would be a way that we would quick-
ly adapt to each other’s position.
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Senator SCHWEIKER. Are there any one or two points in S. 683 that
would most work at odds with what you are trying to do? In other
words, looking at it from the other end, what disturbs or concerns
you the most about S. 683? What, in S. 683, do you not feel would
achieve the objective of what you folks are trying to du? o

Commissioner MArLAND. I think I would say that the most signi-
cant difference that we would find between the two positions is that our
proposal speaks to a total community, or total school system, as dis-
tinet from 1ndividualized schools or sectors of a community. We think
that those are quite different positions, and that with the very sub-
stantial Federal resources we have, we should speak of systemwide
programs more often than we should of sectors of the city or indi-
vidual schoolhouses.

That is the big difference.

“rIPPING” SCHOOLS

Senator Scniweiker. On page 8, Commissioner, of your testimony,
you cited the District of Columbia to illustrate a point, and went into
how you felt it might work to resegregate the situation here, when 1t
passed the tipping point.

I wonder if you would just explain that concept again, becaise I
think-that is a little difficult to understand.

Commissioner MarLanp. I have not quite caught up with the point
you cite on page 8, Senator, but—

Yes.

Senator Scawriker. When you say it would have to be resegregated
to comply with the provisions, is that your point?

I am not sure I understand the point, is what I am really saying.

Commissioner MarLanD. I will ask Mr. Saunders to expand on that,
Senator, if you please.

Mr. Saunpers. It would certainly not

Senator Scuwemker. Would you take the mike?

Mr. Saunpers. The point is not that it would resegregate. It would
simply be that, according to the language of the bill, only schools which
had a racial population equivalent to that, of the entive district would
be eligible for funding, so in a large minority population area, only
schools which met that criterion, would be eligible for assistance. Our
point is that there may be many other schools which are in equal need
or greater need of assistance.

Commissioner MarLaND. To add somewhat another footnote to
that, if it is necessary to preserve—to establish and preserve—a fixed
racial balance to qualify, as under the Senate bill, as we see it, those
schools not affected by the investment of funds under this act would
necessarily have to have more minority group children in them, in
order to bring about a balance in a desegregated school.

It would tend. if vou will, to increase segregation in those schools
not affected by the site selected for investment.

Senator Scuweiser. And the tipping point there, you are referring
to what?

Commissioner MarLaND. My own experience, sir, would suggest that
somewhere around 35 to 38 percent minority group children is a point
at which, very often, and almost axiomatically, nonminority families
will tend to move to other parts of the community, or to leave the
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cominunity. As you reach that point, you lose what is a mystical kind
of balance. I don’t claim that it is anything but judgment and experi-
ence that tells us this. I have faced this issue as a school administrator
and seen good, well-balanced schools slip through our fingers into iso-
lated schools, as the population votes with its feet against anything that
becomes a degree olf) balance beyond that which it appears ready to
accept, at about—my guess—35 to 88 percent.

Senator Scawriker. Thank you.

I just want to say I am pleased to see your reaffirmation of the point
that this program will not subtract or detract or take inoney from any
other education program. I think this has been a concern. I think you
reiterated it here, which I think is good.

Is there anything further you want to add ?

Commissioner MarLaxD. Merely that we would insist upon this fea-
ture, Senator Schweiker, '

Senator ScHWEIKER. Thank you very mnuch, Mr. Chairman.

Senator PeLL. Thank you.

Now I would like to call on Senator Mondale, who knows more about
this subject than anybody else in the Senate, since he is chairman of
the select committee studying the problem. That committee will still
be giving us the benefits of its study, I trust, for the coming year, but
probably not thereafter, the expertise of him and his staff are
most valuable. The bill he has again introduced this year, which was
the subcommittee bill last year, is the result of a great deal of work,
and a great deal of solid belief and viewpoint which I think has and
will receive from this committee full consideration on an equal basis
with any other bill that comes before it.

I was interested in the statement that 35 to 38 percent had been the
tipping point. I was wondering if this was the viewpoint of the chair-
man of the Senate Select Committee, or does he have a different view
on a national basis in this regard ?

Senator MonparLe. Well, one of the elements of the Education Sub-
committee proposal, which I think was not discussed by Mr. Saunders,
is the additional requirement that funded schools must be stable.

In other words, the bill does take into account the difficult and
sometines heartbreaking problem of resegregation. Little is gained,
in 1y opinion, in pursuing a strategy which simply results in white
flight. I think our proposal does anticipate that problemn, and does
require that it be considered in the development and funding of any
program.

Senator PeLL. My question was: Is this 35 to 38 percent about right,
in your view?

Senator MonpaLe. Well, for examnple, Berkeley, Calif. has 50 per-
cent minority, and I don’t know that they have had white flight.
Hoke County, N.C., which is very unusual, has a third Indians, a
third black, a third white. They had three school systems, and they
integrated all of them, and it is coming along very, very well.

I think it depends upon the community, the circuinstances, and upon
leadership.

Commissioner MarLaND. The leadership is very important, sir.

Sengtor MonpaLe. And the sensitivity with which the program is
created.

I would also like the statement by the legislative conference on
proposals of educational legislation, subpoint 6, referring to emer-
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gency school assistance, to be included at this point, because I think
1t shows clearly that what that conference was calling for was the
adoption of a measure in this field, and that the conference has, not
endorsed any particular measure. I think they want action.

Senator PerL. Without objection, that will be included.

(The information referred to follows:)

ProOPOSALS ON EDUCATIONAL IL.EGISLATION BY LEGISLATIVE CONFERENCE OF NA-
TIONAL ORGANIZATIONS

By Way of Explanation. . .
The Legislative Conference of National Organizations, representing the fol-
lowing groups:
American Association of School Administrators,
Council of Chief State School Officers,
National Association of Statc Boards of Education,
National Congress of Parents and Teachers,
National Education Association,
National School Boards Association,
is a natural outgrowth of The Workshop of Educational Organizations, a dem-
onstration of the possibilities of cooperative effort in the field of public edu-
cation by major national organizations primarily interested in the public schools.
Representing the broad spectrum of those most directly involved in the pub-
lic education of American youth, the Legislative Conference is in a unique
position to provide federal legislative recommendations based on contemporary
axperience and know-how. Further, we have a strong feeling that objectives re-
flected in these resolutions would be greatly enhanced if the federal govern-
ment were to expand its efforts, in conjunction and cooperation with state and
local educational authorities, concerning environmental affairs and in programs
to intensify basic reading curriculum, and by paying more attention to human
problems of which drug abuse is symptomatic. The following presents their 1971
recommendations:
EMERGENCY SCHOOL ASSISTANCE

We urge the Congress and the President to recognize that school districts may
be faced with large costs in their efforts to achieve court-ordered or voluntary
desegregation or integration plans. Often these costs cannot be borne by the
local school districts as is the case where a need exists for ncw facilities. To
assure full acecss to educational opportunities for all children regardless of
race, ethnic background, or economic status, we urge the federal government to
provide financial assistance to those districts for these added costs. However,
funding for this program should be in addition to—mnot in lien of—amounts ap-
propriated for other Federal education programs in the immediate previous
Fiscal Year. Funds for emergency school assistance programs should be ad-
ministered through state and local educational agencics under a state plan.

Senator Monpare. And may I say that I am encouraged by what I
take to be the position of the Secretary and the Commissioner, that
there is a desire on their part to try to reconcile these differences and
come up with a proposal which we can all support.

I am very hopeful we can do that, and I certainly would like to, be-

cause I think it 1s essential. I don’t see how we are going to pass a bill
unless the traditional people who supported human rights programs
stand together. And we have troubles enough, even with that. I am
hopeful that somehow we can resolve these differences and come out
of the committee with a bipartisan proposal, with the restoration of
the traditional bipartisan. human rights support, and with that, we
might make it.
For nearly a year now, the Select Committee on Equal Educational
Opportunity and this subcommittee have held extensive hearings on
the issue of school desegregation and integration, and the parallel
question of inequality of education.
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We have heard from practically everybody—key philosophers in the
field, principals and superintendents, parents and teachers, and stu-
dents—from all over the country. We have heard from civil rights
leaders, we have heard from the appropriate departments, the Attor-
ney General of the United States, the former Secretary of JIEW, Mr.
Finch, and the former Commissioner of Education, Mr. Allen, and
today their successors, Mr. Richardson and Mr. Marland.

We have tried to do the best we can in developing what w¢ think are
the most hopeful strategies for quality, integrated, equal pducation.

Now, of course, it is very, very difficult. There are no simpje answers
here, and it 1s shocking how little has been tried.

As T understand your testimony, your criticism is that we are trying
to set out a philosophy—to set up model programs, to experiment with
educational parks, to assure that a meaningful level of integiation will
be obtained, to encourage private desegregation suits, and the rest. It
may well be that we have not defined each approach correcily, or ear-
marked the perfect amount of funds for each effort, but we have at-
tempted to define what we are trying to do, and to list what ¢ur record,
I think, clearly demonstrates to be the most hopeful strategies.

And my question is : What goals or standards does the admjnistration
bill set forth? What is its philosophy ? What sorts of desegregation or
integration or educational philosophies are to be found, to be encour-
aged in that proposal?

Secretary Ricnarpson. Senator Mondale, if T might resp¢nd to that
first, as a we ]y of restating points that were covered by the Commis-
sioner—and he may wish to supplement my comment on your ques-
tion—I would say this: The basic difference between us, I tlink, is not
with respect to our recognition of the potential contribution to the
objective of desegregation, of breaking down racial isolatiop in school
systems. It could be contributed to by any one of the specific approaches
that your bill identifies and would fund.

Our problem with that approach, as set forth in the bill, is simply
that it does not relate the creation of such models to what wé believe to
be an essential process. In other words, I think the basic! difference
between us is that we emphasize the stimulation of a schoof system to
involve itself in thinking about how to develop and carry out a plan,
to bring about desegregation. We want to encourage the leadership of a
school system to work at this, recognizing that it is going; to require
time, and that it is a problem involving their whole system, as dis-
tinguished from the creation of models that can then, becatise of their
excellence, have a kind of secondary repercussion throughcut the sys-
tem as examples of what can be done. And I think this ig really the
basic difference between the approaches. ,

To say that, however, I think also makes clear that it isipossible in
principle to combine these approaches, to emphasize, as weido, the en-
couragement of school systems to develop plans to desegregate, and to
work at that over a period of time, while also encouraging and pro-
viding support for the kinds of model strategies and examples of
balanced and integrated education, stable, integrated schodls, that are
provided for in your bill. %

Senator MoxpaLE. Well, my problem is that I am unatle to under-
stand the philosophy and direction of the administration’s bill.

You refer to working toward desegregation. What does ‘that mean?
Do you have a definition of what you have in mind by }“desegrega-

|
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tion,” or as the bill seems to imply, does that definition seem to rest
on what the courts say “desegregation” means?

Do you, for example, have some minimum standards about the num-
ber of minority children that should be in an acceptably desegregated
school? Do you have, as the President once suggested, some notions
about the most beneficial combination of children on the basis of social
and economic background ?

Do you have in mind some strategies toward some defined objective,
which you believe to be most promising? And if so, what are those
standards, and what are those strategies?

Secretary Ricirarnsox. I would say, Senator, that in the develop-
ment. of such strategies, we draw on the whole history of the experi-
ence to date in bringing about the desegregation of southern school
systems, for example. The fact that the number of black children
attending majority white schools has doubled in 2 years wouid sug-
gest to us that lots of constructive work has heen done in that interval
1n the construction, design, and execution of desegregation plans, which
have brought about a degree of balance in school attendance by race
in those schools that would, we think, meet criteria of integration by
almost any definition.

Now, what we are seeking to do here is to translate that experience
into other school systems that have not yet begun that process, to
bring to bear in advising the school system in the development of its
plans what has been done, what has worked, how you go at it. But 1t
must be their plan, if it is going to be carried out.

Senator MoxpaLe. Lot me try it again, if T might.

The Education Subcommittee made a choice, established an objective.
If I may say so, I think its objective was the one declared by the
President in his March 24th message, in which he said, “In order
for the positive benefits of integration to be achieved, the school must
have a majority of children from environments that encourage learn-
ing, recognizing again that the key factor is not race, but the kind of
home the child comes from.

“The greater concentration of pupils whose homes encourage learn-
ing, of whatever race, the greater the achievement level, not only of
those pupils, but also of others in the same school. Students learn from
students.

“The reverse is also true. A greater concentration of pupils from
1101}}05 that discourage learning, the lower the achievement levels of
all.

This is what the President declared to be his directive. This is
recognized as the Coleman strategy, and the Education Subcommittee
felt that great emphasis ought to be given, and substantial portions of
the funds ought fto be earmarked, to achieve schools throughout this
country which undertook what we determined to be the best strategy
and the best recommended course.

Now, I don’t see in the administration bill any philosophy of
education. I don’t see any definition of desegregation. And in the
administration of $75 million I see a total lack of any consistency of
what kind of school districts are to be funded or not funded, or in what
direction it is thought we are going.

I am not being critical, but what we did in our bill was to say:
“Let’s try out those things that might briug us toward the best
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results. Let’s put money into quality, integrated, stable schools,
throughout the country, and with respect to all minorities. Let’s try
multidistrict cooperation, because there is no sense in-talking about
Northern citics other than in terms of metropolitan programs. Let’s
try quality educational television, with integrated performers. And
let’s try to even up the legal resources available, so that those who
are asserting constitutional rights in school desegregation matters
have some equality of resources with those who are resisting.”

Now, most of the money today being spent publicly in school deseg-
regation cases is public money which is being spent for lawyers and
legal fees to resist the reach of the 14th aimnendnent. So why would it
not be fair to set aside a modest ainount to pay lawyers who are suc-
cessful in enforcing the Constitution for legal fees and costs?

‘We have provided for payment of attorneys’ fees in the area of pub-
lic accommodations, we have done it with equal employment. Why
don’t we experiment some in the area of school desegregation ?

‘Well, this is what we thought we were trying to do. We tried to de-
fine where we think it should go. We tried to define the best strate-
gies to get there, and we tried to get some money in there to improve
and make fairer the access to the courts.

Secretary Ricuarpson. Senator, before asking the Cominissioner to
comment on this, I would like to call your attention to the provisions
of the bill, beginning with section 5, the bottom of page 4, that set
forth the criteria of eligibility, and the sections further on, criteria for
approval of projects on page 13.

Again, I would emphasize, however, that we are not contending that
the specific kinds of projects that you identify are not valid and useful
projects. And indeed, they are the kinds of things which conld be
funded on a project basis under our legislation. As the Comnissioner
said earlier, 1t would be perfectly comnpatible with our legislation to
spell this out specifically.

However, at the same time, we are seeking to support school sys-
tems in the development and execution of plans to bring about deseg-
regation within the system, and this, we think, is an activity that
should be encouraged and supported. .

It may be that in the development and execution of such a plan
there would be provision for the kinds of projects you identify, but
there will also be other kinds of expenses and opportunities, that are
the sort of things which both our bills set forth as eligible for sup-
port. Under our bill, they could be supported in any school regardless
of whether it had an enrollment representing the balance called for in
your bill, as long as it was moving toward a greater degree of desegre-
gation or racialgbalance.

Commissioner, would you like to comment ?

Commissioner MARLAND. I would amplify that, if I might, Senater
Mondale, by adding that we do indeed have standards and do indeed
have a philosophy underlying what the Secretary has described.

But I would add that to try to universalize a fixed standard for what
might be a definition of a balanced school system has escaped us. Men
of good will have been working at this now, as you know, for some
years, and have so far come a cropper in saying that a given standard
in Chicago shall also apply to Philadelphia or Washington, D.C.
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Wo see this, regretfully in some ways because of the massive ad-
ministrative task before us, as a city-by-city or community-by-com-
munity assessment. However, I see good things in such an approach,
as well as complexities, because, indeed, the differences are very real.

Take University City, Mo., right now, swiftly rising to a majority
black community. They have very real problems in how to confront
what is an unstable racial situation, in a given community, as minority
members leave St. Louis and go to University City. They have a uni-
que problem. It will call for unique solutions.

The city of Chicago, with something in the neighborhood of 60 per-
cent minority children, has a different prublem from that of Boston,
where the percentages now range in 32 to 35 percent minority children.

Now, I 'am giving you rough figures, but these figures show that
there are wide differences in the degree of segregation now prevailing,
calling for wide differences in formulating for the resolution.

Now, we would add, however, one important element that has not
been cited in our testimony so far, and I think it should be counted,
anc that is, the role of leadership, which Senator Mondale has
referred to. A

Leadership at the local level needs its back stiffened by our kind of
support and by the encouragement of Congress and by the specifics
of dollars and programs emanating from the Office of Education.

We have had a good demonstration of this; we call it technical as-
sistance. It has to do with leadership. It is not merely the process of
persuasion. It is good people, from the Office of Education, from the
Department of Health, Education, and Welfare, from our civil rights
staff, moving into a community and sitting elbow to elbow with the
people there, men of good will in boards of education, principalships,
superintendencies. It is helping us share the wisdom that we are gath-
ering from throughout the United States, especially in the light of last
summer’s exercise in the South, where our men and women, going in
there, were warmly welcomed.

They were a resource that hadn’t been there before to help local school
officials see things in a different way, and to bring Federal leadership,
according to Federal priorities, and the will of Congress, to the cross-
roads. They were welcomed, but each crossroad has its different prob-
lem. That 1s why so far fixed standards have escaped us, because the
differences are very large.

Senator Monpare. Well, Mr. Chairman, I have already taken more
than enough time. Permit me just to express my view that the only
definition that I have heard this morning is the term “descgregation,”
which means a different thing to a different judge in every community.

It can mean a token, sterile kind of elimination of a dual school
system, with no integration at all, or it can mean something like that
which the court ordered in Charlotte-Mecklenburg, N.C., where the
have, substantially, racial balance. One of the big problems which
curses this whole issue is that no one has defined desegregation.

Hopefully, the Supreme Court will help us in the Charlotte case.
But I think our duty in an education bill ought to go beyond that, that
we should define what it is we think we are after, and what we think
is most helpful, so that when we finish with this billion and a half, we
will have learned something, and will have tried those things which
experience and the best minds that we can find tell us might worls
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Thank you.

Senator Perr. Thank you, Senator.

Senator Packwood.

Senator Packwoop. Mr. Commissioner, one question. _

In section 8 under the assurances section of the bill, subsection 12,
the bill practices including the testing part. Will you explain to me
what that means? i

Commissioner MarLAND. I am going to again, in the matter of the
detailed legislation, if you will permit it, Senator, turn to Mr. Saunders.

Senator Packwoop. Fine. )

Commissioner Marranp. To open that, and I will try to amplify.

Mr. Saunpers. Well, Senator, I think the key language in that
section is in clauses A and B, which prohibit these practices, including
testing, if they are employed in such a way as to result in isolation,
or discrimination against minority group children,

Senator Packwoop. What happens if you administer fair tests and
they result in isolation ?

Commissioner MArLAND. We have had experience with this in our
southern activities this past summer. The real meaning here straight-
forwardly is to say that 1f you deal solely with test results in distribut-
ing children in different classes, it is possible that minority group
children will be segregated from majority group children, in separate
classes. ‘

We hold that this is not. suitable, and does not respond to the intent
of this law, and that inventive and creative school leaders and teachers
must find ways to rise above this.

This is done in the South now. It is being done on an uphill pull,
but it is being done. It is quite true that any teacher who has developed
over the years in his profession will say that teaching is more efficient
when children are grouped according to ability, irrespective of any
racial question. You could take an all-white community and find that
there is grouping going on, as to the swift learners as against the mod-
erately swift and those who are much less swift.

We hold that where this diseriminates against minority group chil-
dren this defeats the purposes of this law. We ask for more inventive
solutions in classrooms, where, indeed, children will be assigned to
classrooms on a nondiscriminatory basis. And that within that class-
room, it may well be necessary to have a reading group that is work-
ing at this level, and a reading group at this level. There may indeed
be some segregation within the classroom by the sheer nature of the
teaching act, but we do not hold that there will be separate classes
for the swift or the slow, if it results in separate classes for the white
orthe black.

Senator Pacewoop. Now, let me make sure I understand what you
are saying. You can’t segregate according to classes, or classrooms.

Commissioner MarLanD. Right. :

Senator Packwoop. But within a classroom, you may then segregate.

Commissioner MarrLanD. Possibly. Not in terms of barriers, walls,
what-not, but in terms of grouping children. There will be some.very
able minority children in the swiftest group, and there will be some
white children in the slowest group. This would be natural and nor-
mal, and the way the good Lord made us. But nonetheless, there will
grouping in classrooms, I expect, where good teaching, necessarily, to
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be efficient, is going to group children within classrooms for many ac-
tivities in the classroom. However, the majority of activities today,
the program in the social sciences, the program in physical education,
the program in the arts, the programs in social studies and history and
literature, will probably be nongrouped.

Reading generally calls for some grouping; arithmetic generally
calls for some grouping.

Senator ’acxwoob. But under the administration bill, say in Chicago
or Philadelphia or elsewhere, grouping as a result of testing will be
outlawed, even though it is based on ability.

Commissioner MarLaxD. We hold that should be the case.

Senator Prrr. Thank you, Senator Packwood. And may I add a
welcome to the committee. I am delighted you are with us.

Now, the senior Senator from West Virginia, who incidentally is
the senior Senator on the full committee as well, Mr. Randolph.

Senator Raxporpi. Thank you, My. Chairman..

As T understand it, Commissioner Marland, you hold here today to
the Subcommittee on Education that the purposes to be achieved in
S. 195, the so-called administration approach, are the concepts that are
employed in, let us say, a Senate approach, through members of this
subcommittee, in S. 683 ? . .

Commissioner MArLAND. We hold, sir, that the two positions have
precisely the same high goals and philosophy, and that hopefully we
can find ways to resolve differences and come up with a sum better
than the parts. That there are clements of the Senate bill which we can
applaud, and find ways to incorporate in this bill, or vice versa. But
we do hold that the principal difference is that the administration bill
would seek to declare broad community efforts toward desegregation,
as distinet from single school sites.

Senator Raxvorri. Mr. Chairman, I am privileged to serve under
the able chairmanship of Senator Mondale on the Select Committee on
Equal Education Opportunity, and we are going to continue in that
study, for at least a pertod of another year.

Is that right, Chairman Mondale?

Senator MoxparLr. That is what we hope. We are going to end at
the end of this next year, but we do hope to get that additional year.

Senator Raxporeir. Yes, and I think we will be able to do that,

I feel that it is appropriate here today, even though we are in a Sub-
committee on Education of the Labor and Public Welfare Committee,
to recognize, Mr. Secretary and Mr. Commissioner, the considerable
contributions which the select committee brings to bear upon this
subject.

I personally believe that there is a general incumbency on us, for the
committee, members of the committee, to mmove into the field. We have
not done that. Our hearings have been concentrated in Washington,
and understandably so, with the situations in the 91st Congress, at
least for the closing weeks.

I think we must go into the field, and I am gratified that the chair-
man feels that, and that we are going out into the urban areas, also
the rural areas, also areas where some_ of these problemns overlap, to a
degree, in percentages, and come to a better understanding of the clari-
fication of some of the matters that are at issue, at least in part, as we
begin the consideration of these two measures today.
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Commissioner Marland, I believe that you have stated in your
formal presentation that a 35- to 38-percent minority group within a
student body is an ideal or workable or a practical breakdown in per-
centage. ‘

Now as I further understand, that was based upon your experience,
particularly, in the Pittsburgh Pa., school system. Is that correct ?

Commissioner MarLaND. Not necessarily, Senator Randolph. It
would be, I think, a broad consensus among schoolmen in cities that the
range is around that figure. One might find others making the figure
somewhat higher, somewhat lower, but the figure is not exclusively
that of my own experience in Pittsburgh.

It is sugstantial ¥ a consensus that I think we have come to look upon
in this profession as a desirable figure to stabilize, in the words of the
Senate’s bill, to stabilize a school.

Senator RanpoLpn. And in your Federal responsibility, in more re-
cent months, have you had reason to believe that that modification of
percentage, which we will say you endorsed, or understood, or carried
forward in the Pittsburgh situation, now that you have been here,
these several months, you hold to that same feeling ?

Commissioner MArLAND. I have been serving as Commissioner of
Education, sir, for 7 weeks, but I have no reason to change that posi-
tion. I would hold that the evidence we now have would tend to sup-
port the figure somewhere in that neighborhood, allowing it, obviously,
to be a fluid figure. It is as Senator Mondale has wisely stated, some-
(\1\*_11_% rather su%stantially influenced by local leadership and local con-

1tions. '

The city of Berkeley, Calif., for example, under extraordinary
leadership, has been able to establish and apparently maintain, at least

-for a year, a balance of somewhere in the vicinity of 50 percent. This is
superb, if 1t can be carried off, without the whites fleeing.

Senator RaxpoLrH. Mr. Cilairman, a final comment: I do not want
to endorse per se the provisions of either of these approaches. That is,
the purpose, yes, but not the details of either bill. And I don’t full
agree, and I know my distinguished subcommittee chairman will
understand, I don’t ful?_’y agree, 1f I understand what he said, that the
administration approach is a negative approach. I believe you indi-
cated that perhaps by other words.

Senator MonpaLe. Would you yield ¢

Senator RanpoLru. Yes; I do.

Senator MonpaLE. What I said was I didn’t think the objective of
the administration, either from a legal or an educational standpoint,
was defined.

Senator RanpoLru. Well, yes, I accept that, indeed. And so, if there
is a lack of definition and, let us say, generalization, which seems to be
in part expressed by the witnesses today, I would only hope, therefore,
that in a matter so important, so vital to our future that there be not
an approach which is political or partisan in nature, that we all seek
to bring legislation into being, ang then that the administration has
such an act to benefit all of our school population, at the primary and
secondary levels. Is that your feeling?

Commuissioner MarLAND. It is, indeed, sir.

“Senator RanpoLrs. Thank you, Mr. Chairman.

Senator PeLL. Senator Javits, the ranking minority member of the

full committee.
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Senator Javrrs, Thank you, Mr. Chairman,

Mr. Chairman, before I start, I would like to express my personal
pleasure at having Senators Packwood and Taft, two new meinbers
of the minority both present, to join us in this critical matter.

I would like to address this question to both the Secretary and the
Comnissioner, if I inay.

Do you see difference between proposals in the adninistration’s bill
and Senator Mondale’s bill—which was the position of the subcom-
mittee in the last Congress, and may very well be agnin—a basic ideo-
logical difference, or rather, a difference of apportionment of the
amounts which are available? )

Secretary Riciranpson. If I might comment, Senator Javits, I think
it is a difference, really, in approach, to the same objective. It is a dif-
ference in relative emphasis on, in the case of the administration bill,
the stimulation of & planning process, leading toward the desegrega-
tion of the school system, and in the case of Senator Mondale’s bill, as
we understand it, of emphasis rather on the development of examples
of model strategies for, or demonstrations of, stable, balanced, or in-
tegrated education.

And if there is a way of reconciling these, it is to say that it is de-
sirable to encourage and support a planning process leading toward
the breakdown of racial isolation in a school system, and also to sup-
port on a project-grant basis specific demonstrations of the kinds of
specific institutional arrangements, whether an educational park, or
in an individual school, that combine opportunities for high-quality
education and to provide that education in a stable, integrated setting.

Senator Javirs, Commissioner.

Commissioner MarLann. I would only add, sir, that the differences
are those, again, in specifics as distinet from goals. The large general-
ized difference that I see would be—and it is reconcilable, in my judg-
ment—that the select committee’s bill speaks to demonstrations. Our
proposal speaks to demonstrations, but inoreover speaks to broad
correction of this inequity. They are not incompatible.

Senator Javrrs. Well. now, isn't it a fact, however, that what you
gentlemen contend is that 20 percent of the funds in the administra-
tion bill would, among other things, be used for precisely the stable,
integrated school concept that the select committee or special com-
mittee’s bill comprehends, and what Senator Mondale’s bill does is
allocate 40 to 45 percent for that purpose?

Now, on that basis, if that were true, there would be no basic ideo-
logical difference. It would be a matter of reconciling how much of
the monev vou are going to use for his partieular purpose.

Commissioner MarLAND. That is a fair statement, sir.

Senator Javirs. And that is why you say it is reconcilable. That is
why I'say it is reconcilable, and I hope we reconcile it.

TRANSPORTATION

Senator Javrrs. Now there is one other thing that interests ine
greatly, and that is this question which we must face frankly, of
transportation.

And would vou be good enough, Commissioner—and of course the
Secretary is the top boss, so he can interrupt anytime he wants to—to
explain what you had in mind about two provisions.
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One, the provision of the administration bill as passed by the House.
That “authorized activity” reads, just to refresh your recollection:

The provision of transportation services for students, except that, funds
appropriated under the authority of this act shall not be used to establish or
maintain the transportation of students to achieve racial balance, unless funds
are voluntarily requested for that purpose by the local educational agency.

Or our provision, the one included in the version that I introduced,
S. 195 is: “Administrative and auxiliary services to facilitate the suc-
cess of the program or project.”

Now, that 1s iny language, and you can disown it, but you may be
willing to give us some 1dea as to what you contemplate should be your
policy on money for transportation.

Commissioner Maruanp. I will try to respond to that, Senator
Javits.

As we stated earlier, we do not oppose portions of your own amend-
ments to the Senate position, and the specific one which you cite, I am
quite sure, could be accommodated. When we speak of transportation,
and the degree to which this present bill offers it, as one of the alterna-
tives to which a local community can turn in resolving its problems, we
particularly note that this should not be Federal coercion, in the sense
of a mandate that the Federal Government is telling the schools what
they shall do specifically on this subject.

1t does, however, recognize the proposition that schools, at this time,
spend a substantial amount of money for busing children. If indeed,
within the concept of this act, busing children helps to achieve the
goals and the intent of Congress, we would see it as a feasible part
of the program, provided it was a program of busing or otherwise
transporting children to accommodate the objectives of desegregation.

It is normal, it is natural, and it costs money.

Senator Javits. Now do you define that, what you have just de-
scribed, to be voluntary or involuntary busing ?

Commissioner MarLanp. Voluntary.

Senator Javirs. In other words, this red herring issue of involun-
tary busing is simply impractical, impossible. Under this bill we are
not going to make a child take a bus, isn’t that true?

Commissioner MarLaNp. It is true that we have no intent—or au-
thority—to require a community put in a busing program unless they
believe in it.

S?enator Javirs. And we have learned that, since this began, haven’t
we ¢

Commissioner Marranp. Correct.

) SeI?mtor Javirs. So would you say that that is really no longer an
issue ?

Commissioner MarLanp. I do not think it is an issue; I think that
it is a normal and natural process of running schools, an additional
administrative resource.

Senator Javirs. Good. I think that helps me enormously, because
it scems to me that that busing issue has improperly and falsely be-
deviled this whole situation. _
| It is a fact, is it not, that one-third of America’s school children

are bused today ? Isn’t that true?
Commissioner MarranD. That is approximately the figure, sir.
Senator Javrrs. About 18 million, out of roughly 55 million.
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LACK OF REGIONAL BIAS IN ADMINISTRATION BILL

Now, the other thing I would like to ask you is this: There is some
feeling that this bill, the administration’s bill, has a built-in Southern
bias. Now I would like to ask you this directly : Does the administra-
tion bill, in making the distinction in its eligibility section, between
districts desegregating voluntarily and those doing so because of legal
requirement, does this distinction amount to a preference for Southern
districts, and if not, why not?

Comumissioner Marranp. I am going to defer, if I may, Senator
Javits, that question to the person more closely identified with the
phrasing of the law, but iy quick answer is that I see no distinction,
or discrimination as between Southern States and communities and
others. But I think that Mr. Saunders can speak more directly to that
question.

Mr. Saunpers. Well, the short answer is, “No,” Senator, and there
is a specific provision in S. 195 which states that preference will not
be given to the de jure schools as opposed to the de facto ones.

Senator Javits. Now, key us to that provision.

Mr. Sau~pers. That is in section 7. It is on page 15 of the bill, line 8:

The Secretary shall not give less favorable consideration to the application
of a loeal edneational ageney whicl has voluntarily adopted a plan qualified for
assistance under this Act than to the application of a loeal educational agency
which has been legally vequired to adopt such a plan.

Senator Javirs. Now the Mondale select. committee, which I joined
in helping create was born out of the complaint that we were zeroing
in on Southern schools, in the Civil Rights Act of 1964, and so forth,
and that Northern schools were segreeating, whether because of resi-
dential patterns or otherwise, and going scot free. And therefore, we
had the special cominittee, and therefore, we had this billion and a half,
to accelerate the process.

Now, can you tell us why you believe that the administration bill, if
you do, is more responsive to the particular public debate which
brought us about, as it were, than the approach which is taken by
Senator Mondale’s bill?

Commissioner MarLanp. If I understand the question correctly,
Senator Javits, I would answer it this way: That the urgency of re-
moving de jure searegation in the South caused us to act first and as
the Secretary said, with considerable dispatch, in moving to correct
conditions in Southern States.

The conditions, as we all know, are equally bad in Northern States,
regardless of their reason, de facto, or whatsoever, including housing,
economic conditions, unemployment.

These things must be resolved. We must start somewhere. We now
say that those things that were wrong in the South are still equally
wrong in the North, and we must set about solving them.

I see no difference in our approach, other than to the differences
among communities. The broad goals remain ile same. Identical.

Senator Javrrs. Now we are great belicvers, on this committee, in
local action. T will be through in just a minute, Mr. Chairman.

112

'

R T o




Q

107

BIRACIAL ADVISORY COMMITTEES

Would you object to our writing into the legislation a requirement
for biracial advisory committees, in recipient school districts?

Commissioner MarrLaxn, My own position at this moment, without
benefit of counsel or having heard others on the subject, would be to
say that we have already done almost precisely that. Dr. Bell, who was
serving as Acting Commissioner of Education in late October issued
an advisory statement to chief State school officers on policy on parven-
tal involvement in the administration of title I of the Elementary and
Secondary Education Act. Regulations are being developed to require
parental advisory committees, consisting of majority representation
from the poor, involving them in the administration and evaluation of
title I programs. It would be only another step in the same direction to
have a similar instrument in the management of this program.

Senator Javirs. So, personally, I realize you are not expressing, neces-
sarily, the administration position, you would sec no objection to mak-
ing it statutory.

Secretary Ricaropson. Well, let me add, Senator, that the regula-
tions, published for the purpose of guiding the administration of the
Emergency School Assistance Fund, $75 million appropriated last
year, also contained such provision. And in the process of monitoring
and reviewing the administration of these funds, where we find that a
district has not. yet in fact established such condition, we consider the
district to be out of compliance, and take appropriate action.

INCLUSION OY NONPUBLIC SCHOOLS

Senator Javirs. Thank you, Mr. Secretary.

And my last question is this: Would you be kind enough to turn to
page 21, section 10(C) of the administration’s bill ?

Mr. Secretary, what is the reason for including funds for private
nonprofit schools in this bill?

Or the Commissioner can answer that.

Comimnissioner MarranDp. May we first turn to Mr. Saunders, who is
closer to the item, and let us expand on it after he identifies it, please?

Senator Javits. Well, gentlemen, bear in mind that we want Senator
Taft to ask a few questions.

Mr. Sauxpers, Mr. Senator, I would just like to say that funds are
not provided private schools under 10(C), what is provided are pro-
grams for nonpublic school students who are not served under programs
run by the local educational agencies.

Senator Javrts. All right. What is the justification for that? It does
take in private school children who can benefit from these programs.

Mr. Saunpers. That is the justification.

Senator Javirs. Now what 1s the justification ?

Commissioner MarLanp. The genesis is that many majority group
children may attend nonpublic schools. Any inventive arrangement
that brings together the races, no matter which schools they attend,
would be encouraged by the local plan.

Senator Javirs, Doesn’t that give us the danger, though, of the abuse
by those so-called contrived private schools which have simply looted
the segregated schools in order to continue segregation ?
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Commissioner Maruanp. We believe this bill strongly safeguards
against that, Senator Javits.

Senator Javirs. Yes. Thank you.

Thank you, Mr. Chairman.

Senator PeLr. Thank you very mnuch.

I know that the Secretary must be his way shortly. I understand
that the Commissioner will stay behind, however.

Secretary Ricmarpson. We both must leave.

Commissioner MarLaNp, We both have to go, Senator Pell, Deputy
Commissioner will take our chairs, if you wish.

Senator PeLL. Welly then, I think we can wrap it up, in just one
more moment.

I would like to welcome to the committee the junior Senator from
Ohio, whose father was chairinan of this committee and who bears
a very distiguished name, indeed, Senator Taft.

Senator Tarr. Thank you very much, Senator Pell.

It is a very great pleasure to serve on the committee. I am honored
to be a member of it.

Mr. Commissioner, I notice in the summary material we have on
the bill that the proposed expenditures for the evaluation are only 1
percent of your prescribed budget. I remember specifically that in the
President’s message last year on education, he indicated that perhaps
5 percent or even as much as 10 percent of the Federal effort in educa-
tion might well go into better evaluation of what we were getting for
the money that we are putting out in the educational field at the Fed-
eral 14131vel, and, also, what is being spent at the State and local levels
as well.

Is the 1-percent figure going to be an adequate figure, and is it a
ﬁexiglee figure which you could increase under the legislation as pro-
posed ¢

Commissioner MarLaND. I believe that the 20-percent setaside does
give us some freedom to administer demonstration programs of na-
tionwide significance. I imagine that the figures you have used of 5
to 10 percent might include in their original context research and
development of all kinds, including evaluation. We would agree this
is a desirable goal, but we are far short of it now. We are now operating
officewide in the Office of Education, at the level of about one-half of
1 percent, in research and development moneys.

However, I would say that we can give reasonable assurance of
evaluation or assessment of programs conducted under this act. The
word “evaluation” is a very tricky word, and I would rather use the
word “assessment.”

FUNDING

Senator Tarr. Mr. Secretary, I noticed you used, I think, a $1.425
billion figure in your statement. How does that $1.425 billion in the
President’s budget tie in with the half a billion for fiscal 1972 and the
$1 billion for fiscal 1973 in the bill?

Where are the other moneys?

Secretary RicmarosoN. This, Senator Taft, arose out of the under-
standing when we sought supplemental appropriation of $75 million.
It was originally to have been $150 million, and then as time wore on,
we concluded we couldn’t use effectively more than $75 million for
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the fiscal year beginning in the fall of the school year beginning in the
fall of 1970. So the $75 million appropriated for that purpose has
been considered to come from the imtially proposed tota? of a billion
and a half, leaving $1425 billion, which is the figure used in my
testimony.

Senator Tarr. Well, but the authorization in the bill, as T under-
stand it, was $1 billion was for fiscal 1972, and only $500 million was for
fiscal 1971, whereas the budget figure, the 1972 figure allocates $1.425
billion in fiscal 1972. That is what my problein is.

Secretary Riciraroson. Well, I had understood that the initial $425
million would, if the legislation were enacted soon enough, be a supple-
mg{ntal request. for the balance of fiscal 1971, with a billion in fiscal
1972.

Commissioner MarLano. Expendable through 1973.

Secretary Ricmarpson. All of it could be spent by or obligated by
the end of fiscal 1972,

Senator Mo~xparLe. Would the Senator yield there?

Senator Tarr. I would be glad to yield to the Senator.

Senator Moxpare. I noticed in the special analysis section of the
budget that the estimate for outlays in 1971 are only $100 million, and
$300 million for 1972. Would that indicate that most of the billion and
a half would be spent in 1973 and after?

Secretary Riciiarpson. It would be mostly spent in 1972. I don’t
know how much of it in 1973. It depends a lot on what the plans coming
in look like. But the relatively low expenditure rate for the balance of
1971, as distinguished from obligation in 1971, recognizes that even if
we got the legislation enacted and signed in the next week, we would
like to have a little more leadtime this time to review applications and
plans for the use of the money. That would mean, therefore, that the
appropriations, the actual expenditures, as distinguished from the
obligation of the money, the cash that went out in the rest of 1971,
wouldn’t be a whole lot of the total.

Senator Perr. I must interrupt at this point, because I assured the
Secretary he could be out, at the latest, by 20 of 12. It is now 20 of 12.
Senator Kennedy is with us, and I am not sure that the Senator is
finished.

Senator Tarr. I have completed by question.

Comnmissioner MARLAND. I have a small point to add in response to
Senator Taft’s earlier questions.

Senator Perr. Can you stay another 5 minutes, or do you feel you
must go?

Commissioner MarLaxp. One minute, for Mr. Saunders to respond
to Senator Taft. .

Mr. Saunpers. I would like to clarify the question of evaluation.
The 1 percent would be for Federal evaluation. The bill also requires
that each applicant local agency include provision for effective evalua-
tion of its own prograin, so you have a two-pronged kind of evaluation,
not just the 1 percent.

Senator Tarr. Thank you.

Senator Perr. Thank you.

The Secretary has been kind enough to say lie will stay another 5
minutes. Thank you very much.

The Senator from Massachusetts.
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. Senator Kennepy. Mr. Chairman, I regret, Mr. Secretary, having
just arrived. I had some questions, and I understand a lot of them have
been asked and reviewed, and so I would like to have an opportunity
to address questions to you, maybe in written form, and perhaps then
yield to Senator Mondale.

Senator PeLr. With unanimous consent, the record will remain
open, and questions may be sent to you in writing by all members,
for an indefinite period of time.

Senator Javits. Let’s make it definite.

Senator PerLr. All right. What do you want? Ten days?

Ten days.

Senator Mondale.

Senator MonpaLE. The other area of questions I had was in the
area of the administration of the $75 million. You are quite familiar,
I am sure, with the report of the civil rights groups which evaluated
the expenditure of the first $75 million.gl‘hey found that at least in
their view 179 of 295 assisted school districts which they visited were
engaged in civil rights violations that rendered them clearly ineligible
for grants.

In 80 other districts, they found sufficient evidence to question
eligibility, and in only 29 of the 295 districts did they find no evidence
of 1llegal civil rights practices.

Specifically, they found 94 districts with segregated classrooms or
facilities, 47 districts with segregated or discriminatory busing, 62
districts without desegregated faculty or staff, 98 districts that had
dismissed or demoted black teachers, 12 districts in violation of HEW
or court-ordered student plans, and 18 districts that have assisted
segregation academies.

I am sure, Mr. Secretary, you are aware of the fact that in our
hearings and on the Senate floor, we were aware of most of these
possibilities, and tried to either deal with them through specific legis-
lation or through legislative history. Yet, this report discloses that this
first experiment with the administration’s desegregation proposals, if
the report is to be believed, resulted in wholesale funding of schools
which were ineligible under the law. :

Secretary Ricumarpson. Well, I think there are several comments

to be made on that, in broad terms, Senator. If I might, I would like
to ask Mr. Pottinger to respond with greater specificity.
_ Inthe first place, I think the word “ineligible” is used a little loosely
In that summary you gave. There is a clear distinction to be made
between a school district that is ineligible because it at some rior date,
for example, transferred property without sufficient consideration to
a white academy, for example, and a school district which, as of a given
time, is still engaging in some practice that is out of compliance with
the regulations, such as, for example, a segregated classroom, or which
has, without justification, demoted or discharged teachers.

The later kind of things are correctible, and do not involve matters
of eligibility for assistance so much as failures to fulfill the require-
ments of the law. )

Now, we have systematically been reviewing all of the complaints
on ali the evidence of any violation that has been brought to our atten-
tion, including those assembled by the Washington research project,
and have been following them up, one by one, and taking whatever
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action was required, including, as my testimony pointed out, in somne
cases, sending letters to the school system where they were in fact
ineligible, informing them that the grant had been voided, and that
we would recover the money. We will, as I assured the chairman
carlier, submit to the committee a full report on all of these situations
by the end of the week.

Senator Monpare. Well, as you know, we questioned rather fully
the previous Secretary on this issue, and I think we may have asked
vou, I don’t now recall. There was a debate over this very issue, and
the Javits amendment prohibited any funds from going to any public
school which in turn was giving property to private segregation
academies.

Secretary Ricirarpson. Right.

Senator MoxparLe. Now, the report concludes that some 13 schools
are in fact doing it. Let’s just take one example.

For example, Jackson, Miss,, was the first awardee under this pro-
gram, and I think the largest, $1.8 million.

At or about the time that this application was being considered, it
delivered public textbooks to private segregation academies.

Both the Washington group and myself, and the New York Times
reported on this. Thereafter, the books were returned to the State pub-
lic depository, and then redelivered to the segregation academies. And
$1.3 million, I think, was given, and has not been withdrawn from the
Jackson, Miss., schools, nevertheless.

Am T right on this? What isthe situation?

Secretary Ricmarpson. Well, I think it is a good example of the
kinds of ways in which the actual facts tend to become overstated. In
this instance, the school books in issue were not the property of the
Jackson school system at all. And so technically

Senator Moxb.are. Who owned them ?

Secretary Ricriarnson. The State.

Senator Moxpare. You think there is a distinction in the law based
on that?

Secretary Riciiarnson. There is a distinction in the law, insofar as
sanctions against the school system under the law are concerned. In
any event, the books were recovered.

Senator Javirs. Mr, Secretary, would you yield ?

Secretary Ricitarpson. I have got to go.

Senator Javirs. Senator Mondale, I think your line of questioning
is very well taken. I think the Secretary should not be under time
pressure, neither should you, and I would most respectfully suggest to
the chairman that he make his report, and be asked to return.

Senator Monpare. That would be fine.

Senator Javirs. So that you may have a very full opportunity to go
into this. I think it is entirely proper.

Senator Moxpare. That 1s fine. If the chairman would agree with
that.

Senator PeLr. We have scheduled another hearing on February 25,
perhaps we can resume at that time, if that is agreea%le with the Secre-
tary, and Senator Mondale, and we will have the report in hand by
then.

Senator Monpare. Could T ask that perhaps the report respond to
the report released by the Southern Regional Council over the week-
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end, of a massive increase of private segregation academies, and the
use of the IRS tax-exempt status as one of the elements of the report,
because I would like to go into that, too.

These two things go together, funding schools that are giving public
property away, and then giving tax exemptions.

Senator PeLL. Submit that, 1f you would, in writing.

Secretary Ricuarbson. I think we would have to%ave a little more
time to do that, Senator. That would affect the submission by the end
of the week that I earlier undertook.

Senator PeLL. You could submit the portion you were going to by
the end of the week, and then the response to Senator Mondale’s ques-
tion prior to coming back on the 25th, if that is agreeable with you.

If you want to postpone it to a further date, the Chair will accom-
modate you.

Secretary RicHarpson. All right. We will be in touch with you, Mr.
Chairman.

Senator PrLL. You would like to leave it open. Let’s in principle say
you will come back on the 25th, and if it is inconvenient, we can post-
pone it at your convenience.

(Information subsequently supplied for the record follows:)
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WALTER . MONDALE, MINN., CHAIRMAN

JOHN L. MC CLELLAN, ANK. MOMAN L. HAUSKA. NXBR.
WANNEN O, MAGNUJON, wagl,  JACOR K. JAVITE. NoY.
JENNINGT NANDOLPH, WVA, FETER H, DOMINICK, COLO,
THOMAS J, BODD, CONN, EDWARD W, BROOKE,-MASS,
DANIEL. K, (NGUYE, HAWAII MARK O. HATFIELD, ORSO,

AT, on, | MATLOW Weconm . WVlnifed Diafes Denafe

HANOLD 8, HVALIER, lowa SELECT COMMITTEE ON EQUAL EDUCATIONAL OPPORTUNITY
(CARATED PURSUANT YO 3. AKa. I, §i3Y CONGREES)
WASHINGTON: D.C, 20510

WILLIAM C. SMITH, STAFF DIRECTOR AND GENERAL COUNBKL

March 11, 1971

Commicsioner Sidney P. Morland

Oflice of Fducation

Depnrtment of Health, Tducation
tmd Velfarce

Wnshington, D. C, 20202

Dear Mr. Commlssioner:

Your testimony before the Fducation Subcommittee February 10th devotcd
substantial emphasis to 8 comparison of S. (83, "The Quality Integrated
Fdueation Act of 197L," a bill, developcd and epproved by the Senate
Tduention Subcommittee last session, vhich I introduced with Senator Drooke
and 17 cospensors, and S. 195, "The Emergency School Assistance Act," the
Adminisbration bill as introduced by Senators Javits and Griffin.

Your comparison, in my judgment, is misleading, end reflects serious
misunderstanding of some important provisions in Jboth bills.

1. You stated: '"The Adminictrabion bill focuses on planning for
desepregatlon vhich has system-wide impact and involves lsrge numbers of
students. In contrast, S. 683 limits its attention to the establishment
ol one or morc steble quality integrated schools without regerd to their
rclationshlip to other schools of the local educetional agency in which
they arc located."

I cannot find s "focus" on "planning for desegregetion which hes &

syobtem-vide impact end involves large numbers of students" in the Administration
bill,

Section 5 of the Administration bill provides for financial assistancc
Lo btwo broad categories of school districts~-districts which voluntarily

"reduee roclal isolation" end districts which are desegregating under legal
requirement.

Districts voluntarily "reducing racial isolation™ would be funded for
progvems:  (8) "to eliminete or reduce minority group isolation in one or
more schools in school districts”, (b) "to reduce the totsl number of
minority group children who are in minority group isolated schools", or
(z) ™o prevent minority group isolation that is ressonably likely to
oceur + o o in any school . . WV
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lothing in thesc provisions of S. 195 rcquires either "district-wide

prmning™ or "lorge numbers of students." On the contrary, they would fund

usehool dlstricts to "reduce racial isolation” in one or more schools just

nu provisions in 8. 683 would [und school districts to establish one or

more "stable guolity integrated schools." Thus, the two bills erc identical
in this respect.

Similorly, with respect to the second colepgory~~school districts
deseygregatbing under legal requirement--nothing in the provisions of S. 195
reynires any new "district-wide plonning" or "large numbers of students."
The extend of district-wide plsnning and the number of students involved
wonla depend vpon court orders ond Title VI agreements reoched independently
oi' applications for sssisteance under the bill. Most districts which would
reeecive assistonce under this category ere now operating under court ordexs
and Pltle VI ogrccments which are already metters of record. Planning lor
desegrepotion, if sny, has slreeady token plscc, and the nunber of children
¢lleckbed has already becen debermined--and neither S. 195 nor S. 683 would

" require new district-wide plenning in thesc cases.

ath bills contain additional provisions which Lear on this point.
Secbion 7 of the Administratioa bill establishes 6 criterie to be used in
Judging upplications. Thesc 6 eriteria orc all apparently to be givecu
el welght. Only two of them establish even a limited priority on
applicntions which effcect the lergest numbers of minority group children.
1L would oppreciute your opinion of the welght thesc two criteria would be
given in reletion to the four other criteria, which will in meny cases
conbradicet them.

2. 683, on the other hond, cstablishes very clcar prioritics. Secction
9(0)(2) ussipgns priorily to spplications which place the greotest numbers
rid proportions of minority group students in stable queality integrated
nehnols, ond which offer the greateslt promise of providing guality education
{3+ nll perticipating children. Unlikc the Administration bill, S. 683
conbiring no sdditionnl or competing prioritics. It simply contains a clear
shetbement of intention to fund first those districts which accomplish the
psreatest degree of integretion in the context of progrems of educational
ciuellenee. '

I would suggest that the real differcnce bectween the Adiministration
1111 and 5. 683 15 not the presence or absencc ol district-vide plonning,
or the number of children who might be secrved. The real difference is that
vhile 5. 633 contnins & csreful, educationelly based, definition of the
sbatle gquality integroted school, the Administration bill conteins no
definition of "dcsegregetion” or '"redueing recial isolation." Thus, the
Administration bLill wonld permit funding of tolken efforls in which a
handiul of minority students are scattercd in one or more virtually all
vhite schools, ox efforts that "integrete" poor children without regsxd to
Lhe educetional bLenefits of socioeconomic diversity. We would learn little
nboult meaningful integration from $1.5 Lillion invested in this maaner.

i
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In nddtion, the Administration approach piesents the denger thet
winority group students wlll participate on a less than cquitable basis
in peazrams funded under the Act. In o hO% minority school district, ror
carmple, wider its "reducing racial isolaotion" formuls, the Administretion
PLLL wonldd permit funding an expensive progrom in schools containing only
105 minority group students so long o5 Lhe minority students [ormerly
albended isolabed schosls. These schools could receive [unds [for special
curriculn, benciier aides, ond otheyr activities. And yet, minority group
sludenhs would receive a shore of these new programs much smiller that is
vorronbed by their prescnce in the population of the disbtrict as & whole.
Thnz, Funding under the Administrotion approach might lead to discrimination
cutlnst minority group students in the allocation of funds.

Under 8. 383, school districts will reccive assistence to esbablish
nelmols which atbuin a meaninglful level of rociaol and socioeconomic
iulesrablien [rom vhlch we cen learn, with progroms in whlch minority ond
net-minerlty children participote on an equiteblc basis, end which con
surve ns models for the remsinder of the district.

2. fou stuted bhat "most school distriets in the country aye noi

Lle tor nsnislonce under S. 683." 5. 683 presently limits eligiltility
oy decol educationnl agencies which cnroll ot least 1,000 minority group
ehildven represenbing at least 20% of tobal enrollment or at least 3,000
seeit children vepresenting ot least 10% of tobal enrollment. Slightly more
th-n 1,000 school distriets which enroll over 85% of +the minovity group

“ehildeen in the conntry, will qualify wnder this stendord. I {irmly Lelieve

thol some sbondord 15 required to concentrate funds in areas of grcatest
uceed, and oscure that funds are not spread so thinly that the cducational
impaetl of the progrom ia diluted. It moy well be, however, that the
prrbiculer standard thet was developed in the Education Subcommittce last
senrion, ond appears in 3. 683, is not the best one. I would welcome your
cugenbions for improving it.

3. You testificd that "in districts with substantial bub not mojoritby-
aiuovity group population, the (qualiby stable integratecd school) stondnrd
conld cneourage remedial action almost erxeclusively in those schools wheie
vieinl bolaneing i6 casiest, leavlng schools with high winority concentiation
vnvouchied. "  In fnact, the Administration hill itsell specifically provides
o funding the stabus quo or the "easiest" under the rubric "preventing
rociel Lsolobtion rcasonsbly likely to occur" in any school with between 10%
fua 5".)’;'» minority enrollment.

Although both Lills might fund progroms in schools in which integration
hwa nlresdy boken place, §5. 683 requires that those schools atloin a
werningful level of inbegration, and containc provisions designed to pive
priorily to thosc dislricts which ploce the greatest absolutc nwnbers and
ithe grentest proportions of minority @roup students in quality integrated
schools.
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. You testificd thol under S. 683 school disbricts such as
Wnzhington, D. €. (907% minority) would be required Lo establish heavily
minoii by schools in order to qualify for funding, perhaps by causing a
selol presently 30% minorlty to “"resegregote”. This allegation is bosed

- upon complele misconcepbion of the purpose und provisioas of the bvill. ‘The

Li1ll speedficolly instructs the Commissloner to fund schools which he finds
will be slolle and which contoin substantiol proportions of children from
aipcobionally adventaged backgrounds. In a disblrict like Washington, D. C.
(0% minority) S. G683 does nol scek to cstablish 80-100% minority "integrated”
uchuoln.  Foyr school districts with such heovy winority group concentralion,
uithin~distriet integrastion is not & proctical approoch to the educatinn of
sbndents.  Tor such districts, S. (83 contains enrmarkings for education
‘¢, inberdistrlet cooperntlon, and special pilot progrefis to improve the
cendemie achievement of children in mwinority group isolsted schools. I
Lelieve thot such initiatives, unlike within-district intcgration efforts,
e ke of svbstentinsl help to dlstricts like Washington, D. C. in solving
their overoll cducotional problems.

5. Your testimony rcgording the scl-aside contained in S. 683 foxr
cduealional television refleects basic misunderstonding of that provision.
“celion 1% is nol intended, as your testimony indicates, to fund television
vewsrems developed by local community stations to support specific
dnsernsterrbion plons. (S. 683 would permit funding of such programning under
Tection T(v)). Scetion 10 is intended to support the devclopment of not
wowe bhan 10 belevision series on the Sesame Sbrect model. These programs
unuld use modern technigues of television programming--such for examplc,
an nndmnbion and cartoon techniques--in on integrated setting, with the
tvin objeetives of instilling aceadcmic skills nnd promoting bettcr inter-
rieird undersbonding., It is our hope that projects funded under S. 682
uetld eontnin greater emphasis on all minority group children and wuld also,
perhnps, include gome progrems designed for children older than those preseni.ly
rerched by Oesame Street.

. Similarly, your criticism of Section 8 of S. 683, rclating to
el jon parka, reflects a basic misunderstonding of the purpose of that
imovision., Section 3 is intended to fund the construction of several model
cdvention parks. The section does not, as your teslimony implies, attcmpt
Lo provide a complete solution to the cducational problews of ony individual
v avea. through construction of a sufficient number of educetion porks.
Albhiowh the concept of the education pork hss becen proposed as one approazit
1o the .problems of urbnn education for o good mony years, the cost invelved
hos discouraged practicsl testing. The purpose of Scction 8 is to insure
that severnl cducation pavrks are established and evaluated.
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o Finolly, I find your criticism of the provision for sttorney:s' fecs
mder Seetlon 11 of 8. 683 most ironie. Your primary objection seems to be
Lheh the provicion will "throw the burden ol cnforcement upon federal couris.”
L wouvld respeetlully suggest that the Administration has alrcady tolken this
step throngh its decision not to invoke the Witle VI fund termination
procedIe. . !

Az you indiente, Section 11 in its present form is limited to payment
ol nttorneys!' fees, and costs not otherwise reimbursed, incurred in federnl
eareebse LU A6 true, oo yon point out, thot lawsuits brought in state cowrt
would not ordiunrily be included. This limitation presents no great
dif'ftenlty beernse enlorecuent of the constitutionnl end stotubory gusrontecs
Ln which the provision refers present "lfederoal guestions,' which in normal
ciyeunstinees ore litigated in federal, rather than stste, courts. In
savewrnd instonees school. integration suits pursuant to State low hove been
wreavhit in stete courts--perhaps the most prominent exemple s Uhe Lo
Anjelen cuse. To ovold the administrative difCiculties to which you refex
Irter in your statement, sults pursusnl to state, rather than feders), low
heve ot ieen ineluded in Section 1ll. I have no objection in principle to
Live inelusion of such suits, however, and would welecome your suggestions
for modificotion of the section to accomplish this result.

I cimot ogree that within the eontext ol the federul court system
Neeblon 11 would present sadministrative difllficulties. Federal courts now
0 «# nliorneys' fees und costs in a veriety of cases. Thote most in point
Liolve Lowsuits under Title LI of the Civil Rights Act of 196 and VII of
vhe Civil Bigits Act of 1968 (pertainin.; to public accommodations and [Loir
noisdng ). Under Scetion 11 of this bill as under Title II e2nd VII, the
district court Jjudge would assess the amount of the reasonable fee and of
the eosls jneurred on the Lasis of allfidevits and testimony presented by
e 1ikigeuts. The district court juige would enter an avard which the
Liistrotive OCflee of the United Stotes Courts would pay in much the
ne momner thot o banlk honors a bsnk dralft. The role of the Administrative
Qifice of the United States Courts would be purcly ministerial.

¥oy from requiring o new administrative structure, Section 11 simply
Liatun oaventage of the long standing procedure for awsrding attorneys' fees.
"he chiel difference is that the award will be paid frowm a federnl rescrve
vebhies bhan by the losing party. This was thought desirable becousc vhe
soaneee of an vwerd spalnst the school district would otherwise be its
b Lion budpet for sueceeding years. I would point out thot fees fow
Lhe dofence of sueh lnwsuits are in [oet paid Irom school district revenues

Finully, you suggest ccveral other progrems on which the funds
veceoved for Seetlion L1 wikght profitabLly be spent--such as, the cxponsion
a® RO leyl scrvices, the addition of enforcement persomnel to existing
raderol enforeement stalfs, or the enlorcement of civil rights laws with
ruspect to housing.




Lot L alno beliceve that folr end impertial cnforccment of the provisiuvns
ol nboetubes related to cqual educetional opportunity is cssential bto the
fone of ouny program vhich resembles thosc proposed in S. 683 or S. 195
ond l, wb the private bar is the most efficicnb, economical and lndepcndent
mesinion evailable for this purpose.

* * * * * * *

I tiwmly belicve that Lf we cxpect innovntive, educationally responsive
ome in integented cduention to be conducled under the $1.5 billiwn
Marieotion under discussion, we must establish goals and objective:n:.,

the vopue oublines of the prescent Administration bill, however, it is
:ull bo ochicve on understonding of the sort of program that the
flwinisbrabion wishes to conduct.

Mt I sbnbed during the henring nnd eorlicr lo thls lotter, 3. 602, |
duveloped Ly Lhe Fdueeblon Subcommitlec, cmboudies a carefully defined
proserm with coboblished cdueabional objectives, The Adminlstrabion bill
does nob. Westimony on Leholf of the Administrotion hos not clarificu
funooigeebives.  Our cxpericnce with the initial $75 milllon sppropri:lion
dageons trebes beyond questbion that the time to determine the content ol the
WL Lillion progrom is before, not after, its enactment.

I respeetfully request thot you provide us with a clearer and merc
creclully defined explanstion of the purposes of the Administration bill,
v dnds of prograwms it will fund, ond the proportion of funds that will
by uzpenl wnder the different categories of cligibility.

Sincerely,

WALTER F. MONDALE
CHAIRMAN
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Senator PerLr. On this note, the Subcommittee on Education will

recess, until February 25th when either the Secretary or some other
witnesses will be here.

Thank you.
(Whereupon, at 11:48 a.m., the subcommittee

recessed, to reconvene
on Thursday, February 25, 1971.)
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EMERGENCY SCHOOL AID, 1971

THURSDAY, FEBRUARY 25, 1971
U.S. SENATE,

SuscoMMITTEE oN EpUCATION,
Coxyrrree oN LaBor axp Pusric WELFARE,
Washington, D.C.

The subcommittee met at 10 a.m., pursuant to recess, in room 4232,
New Senate Oftice Building, Senator Claiborne Pell (chairman of the
subcommittee) presiding.

Present : Senators Pell, Mondale, and Javits.

Staff members present: Stephen J. Wexler, subcommittee counsel;
and Roy H. Millenson, minority professional staff member.

Senator PeLr. The Subcommittee on Education will come to order.
The first witnesses today are Mrs. Ruby Martin and Mrs. Marian
Edelman.

If they would be kind enough to come forward, please.

Today we are going to continue our hearings on S. 683 and S. 195,
both of which seek to deal with the problems of school integration and
desegregation.

Our first witnesses today represent the Washington Research Proj-
ect which sponsored an in-depth study of the allocation of funds to
meet desegregation problems which were appropriated to the admin-
istration last year, -

The report I mentioned was most incisive and pointed out specific
eases in which the funds were either transferred to meligible recipients
or were used for programs not acceptable.

I would order at this point that the summary of the report be
printed in the record.

Upon receipt of this report, I requested a point-by-point rebuttal
from the administration. Last week I received the administration’s
reply, certain parts of which are ordered inserted in the record at this

oint.

P (The information referred to follows:)

(121)




122

|From the Emergency School Assistance Program: An Evaluation*]

INTRODUCTION AND SUMMARY

The promise of the Emergency School Assistance

Program has been broken,

Funds that were appropriated by the Congress last Au-
gust to help desegregate public schools have been used
for general school aid purposes unrelated to desegregation,
In many instances, funds have been granted to school dis-
tricts that are continuing to discriminate against black

children,

This report, prepared by a group of private organiza-
tions concerned with the problems of race, education and
poverty, is an evaluation of the first months of the
administraiion of the Emergency School Assistance Program

*
(ESAP). The report is based upon personal visits io nearly

*The organizations involved in the preparation of this
report are: American Friends Service Committee, Delta
Ministry of the National Council of Churches, Lawyers'
Committee for Livil Rights Under Law, Lawyers Constitu-
tional Defense Committee, NAACP Legal Defense and Educa-
tional Fund, Inc., and Washington Research Project,

O
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300 school districts receiving ESAP grants by attorneys
and by other persons experienced in school desegregation
problems, and upon a review of the grant proposals of

over 350 successful applicant districts.

We found serious defects in the administration of

the program,

1. Large numvers of grants have gone to districts
engaging in serious and widespread racial discrimination.
0f the 295 ESAP-assisted districts which we visited, 179
were engaged in practices that rendered them ineligible
for grants under the statute and the Regulations. 1In 87
others, we found sufficient evidence to consider the
districts' eligibility questionable. 1In only 29 -- less
than 10 percent -- did we find no evidence of illegal

practices. Specifically, we found:

-= 94 clear and 18 questionable cases of segregation
of classrooms or facilities within schools;
-= 47 clear and 10 questionable cases of segregation

or discrimination in transportation;

",

O
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—- 62 clear and 4 questionable cases in which
faculties and staff had not been desegregated

in accordance with applicable requirements;

—- 98 clear and 123 questionable cases of discrimina-
tion in dismissal or demotion of black teachers

or principals;

|
—— 12 clear and 4 questionable violations of student j
assignment plans approved by HEW or ordered by

the courts;

—- 13 clear and 39 questionable cases of assistance
by the grantee school district to private segre-

gated schools,

2. ESAP funds have been used to support projects which
are racist in thei)r conception, and projects which will re-

segregate black students within integrated schools.

3. A substantial portion of the "emergency" desegrega—
tion funds have not been used to deal with desegregation
emergencies; they have been spent for purposes which can
only be characterized as general aid to education. Many of
the grants are going to meet ordinary costs of running any

school system, such as hiring more teachers and teacher aides,

—3-
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buying new textbooks and equipment, and repairing buildings --
needs that desegregating districts have in common with school

systems throughout the United States.

4, Grants were made to school districts that are not
operating under terminal desegregation plans and therefore
do not meet the initial condition of eligibility for ESAP

funds.

5. 1In the haste to get some money to as many southern
school districts as possible, ESAP money has been dissipated
in grants which in many cases are too small to deal compre-

hensively and effectively with the problems of desegregation.

6. In contrast to the hasty and haphazard way in which
grants‘for school districts have been approved, the signifi-
cant provision of the ESAP Regulations authorizing community
groups to receive grants under the program to lend their
assistance to the desegregation process has been virtually
ignored -- not a single grant has been made to a community

group.

7. In many districts, biracial advisory committees have
not been constituted in accordance with the requirements of

the Regulations.

? ‘ 130 |
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8. The funding priorities used by ESAP administrators
have been distorted. Only a very small portion of ESAP
funds have gone to projects that emphasize student and
community programs designed to improve race relations in

desegregating districts.

ESAP grants are being distributed to school districts
on a quarterly basis. In most cases, only the first of
four federal payments has been made. Thus, before any addi-
tional money is spent, HEW still has an opportunity to correct
in part the mistakes that have been made -~ at least to require
civil rights compliance by recipient districts -~ and to
redirect the program toward the ends which Congress intended.
We are issuing this report now in the hope that responsible
federal officials will take appropriate steps and end the

abuses we have found in the program.
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DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE REPORT
REBUTTING THE EMERGENCY SCHOOL ASSISTANCE PROGRAM

JINTRODUCTION AND SUMMARY:

In December 1970, Senator Claiborne Pell, Chairman of
the Education Subcommittee of the Sencte Commnittee on
Labor and Public Welfare, requested DHEW to furnish the -
Subcommittee with a report on the administration of the
Emergency School Assistance Program (ESAP), inc¢luding an
analysis of a report issued on November 24, 1970, by six
civil rights organizations, under the aegis of the
Washington Research Project (WRP), entitled "Emergency
School Assistance Program: An Evaluation.®

. As a matter of policy, DHEW is committed tc a continuing
review of all projects funded under ESAP, with particular
attention to problems of compliance or program administration.
This summary and the attached documents constitute the

-Department's report to the Subcommittee.

The DHEW report is divided into two principal parts.
The first part describes the program or project funding
function conducted by the Office of Education (OE), which

. was responsible for over-all administration of ESAP. This
' part sets forth procedures followed by OE personnel in

pProcessing grant applications, describes OE's post-grant
evaluation procedures, and summarizes OE findings in those
districts criticized in Chapter II of the WRP Report from
a program and project standpoint. ’

The second part of the DHEW report describes the eligibi-
lity and compliance clearance procedures of the Office for
Civil Rights (OCR). At the regquest of the Commissioner of
Education, OCR, aided by the Office of General Counsel, examined
the qualifications of applicant districts from the standpoint
of (1) eligibility (e.g. was a district implementing the
terminal phase of a desegregation plan?) and (2) the likelihood
of the district's compliance after funding with certain civil
rights-related assurances. This part explains the pre-grant
and post-grant actions taken by OCR and summarizes enforcement

lThe six civil rights organizations were: American Friends
Service Committee, Delta Ministry of the National Council

of Churches, Lawyers' Committee for Civil Rights Under Law,
Lawyers Constitutional Defense Committee. NAACP Legal Defense
and Educational Fund, Inc., and Washington Research Project.
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activity in those districts alleged in the WRP Report to have

had civil rights-related violations at the time the WRP
monitors visited them. A legal explanation of each of the
xrelevant "assurances" which an applicant district was
required .to sign also is provided since it appears that in
gome cases allegations of non-compliance in the WRP Report
may be based upon a faulty or different legal construction.

BACKGROUND,

The appropriation for the Emergency School Assistance
Program was enacted on August 18, 1970, and the program
became operative on August 29, only a matter of days before
the opening of school across the Nation. The fundamental
purpose of ESAP, of course, was to assist eligible school -
districts to implement their desegregation plans promptly,
completely and without disruption. Funds were quickly
allocated to states, and 1319 school districts were
identified by the Department as potentially eligible for
participation in the program. The Office of Education began
immediate reviews of applicants® proposed projects in order
to meet the needs of school districts in as timely a manner

‘ag possible. . . .. '

While the program was designed to permit the swift
dispatch of assistance, it was also designed to serve only
those districts which appeared likely at the time of their
applications to carry out their desegregation plans fully
and fairly in all regards. The appropriations bill and
Department regulations governing the program required
applicant districts to promise in their applications that
they would, as a condition to the receipt of funds, take
steps to eliminate the vestiges of discrimination in the
conduct of all their school operations.

<

21t should be noted that one of these civil rights assurances

did not promise future action only, but also required the
‘district to assure the Government that it had not in the
past engaged in unlawful transfers of public school

property to private, discriminatory schools. A more detailed

discussion of this and the assurances of post-grant com-
pliance is contained in the attached report.
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Prior to decisions on grant applications, Office for

Civil Rights and Office of General Counsel personnel undertook

to review each district's current record and, where time and
resources allowed=} the actual conditions prevailing in the
district in order to attempt to assess its current compliance
status and the likelihood of its subsequent compliance with
the assurances it had made. Plans were also made to conduct
post-grant reviews of funded districts in order to evaluate
their compliance with the assurances.

A brief summary of the figures indicates the statistical
results of the project and compliance features of the program
to date. Of the 1319 school districts originally identified
as potentially eligible to participate in ESAP, as of the
end of January 1971, 882 districts had been funded in the
amount of $60.7 million. Approximately 321 districts chose
not to apply for ESAP funds after being advised by Department
officials of program requirements, including civil rights—
related assurances, at state technical assistance conferences
held in late summer and early fall, 1970. ‘In addition,
applications from 51 distxicts were rejected either for
inadequate project design or eligibility or civil rights-
related problems. The remaining 60 some districts were
either informally advised of ineligibility or are in a
so-called "hold" category pending a resolution of project
or compliance problems. ‘

Of the 882 districts funded through the end of January,
OE personnel have conducted post—grant, on-site reviews of
187 districts to check program and project progress. OCR
officials have conducted post-grant, on-site reviews of 147
funded districts to’ check compliance with the civil rights-
related assurances.

?

The OE and OCR on-site reviews are supplemented with
information contained in evaluation forms submitted by each
of the funded districts. As of the end of January, 670
districts had returned their evaluation forms as required.

Districts which have failed to hohor this assurance requirement

3The Office for Civil Rights had 32 professional reviewers
available to conduct pre-grant reviews, including on-site
investigations, of the approximately 1,300 districts
which applied for funds.
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by returning the completed forms, are being notified of
grant termination proceedings. The first of such notifi-
cations were sent in early February to 11 districts, and
the first terminatic¢ - hearings are scheduled for

February 17, 1971. Others will follow as the facts
indicating non-compliance are identified and documented,'
and the Office of General Counsel is able to prepare for
hearings. :

The information contained in the evaluation forms
pertaining to the formation of bi-racial and student
advisory committees and to student and faculty assignments
are being computerized. The computer printout will identify
potential problem areas so that swift follow-up action can
be made, particularly in those districts where post-grant,
on-site reviews cannot be conducted because of time and
resource limitations.

L}

THE WRP REPORT AND SUMMARY OF DHEW INVESTIGATIONS

‘The WRP Report focused on the Emergency School
Assistance Prcgram in the two major areas discussed above:
(1) the nature of certain programs and projects funded,
and (2) the civil rights-related compliance status of
certain districts funded.

Program and Project Criticisms:

L With regard to project funding, the allegations made in
Chapter II of the WRP Report were based on a reading of 368
ESAP applications, which were provided to the Washington
Research Project upon request by the Office of Education.

Of the 368 projects read, the WRP Report specifically
identified only 35 districts as having alleged program or
project problems. . :

-=~ Of the 368 applications reviewed by the
' civil rights groups, OE personnel have
conducted post-grant, on-site reviews to
- check program and project progress in 109.
Of these 109 districts visited by OE,
programs and projects were considered to
be progressing satisfactorily in 89. In

.
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the remaining 20 districts, problems were
identified and technical assistance .provided
in order to accomplish the necessary
corrections.

== In‘'particular reference to the 35 districts

specifically mentioned in the WRP Report, the
final OE appraisal of the project proposals
submitted by the 35 districts indicated that,
while in some cases the funding requests were
inartfully or unfortunately worded, the actual
projects funded represented valid emergency

- needs of the local school districts. OE has
conducted post=grant, on-~site reviews of 26
of these 35 districts. In 6 of the 26 districts
visited operational problems were identified
and corrective action required. In the'remaining
20 districts, programs and projects were
considered to be progressing satisfactorily.

Bligibility and Civil Rights-Related Compliance Criticisms:

Criticisms of the civil rights compliaace status of
certain funded districts are contained in Clapter III and
Appendices C = I of the WRP Report. The WRP Report
criticisms in this area are based primarily unon interviews

. with various people during an on-site monitoxing program
‘conducted by the 8ix civil rights groups between September

18 and 27, 1970. (See WRP Report pages 70-71)

Districts -- On pages 21 and 22, the WRP Report
identifies three funded districts as presumably ineligible
because of an alleged failure to have the necessary terminal
phase desegregation plans. DHEW had previously confirmed
the ineligibility of two of these districts and has voided
their grants and demanded the repayment of funds allotted
to date, After a re-investigation of the facts, the third
district's eligibility was reconfirmed.
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In Appendices C - I, the WR{ Report alleges that it
found civil rights-related probl{yms in 266 districts. Of
these: g :

==-.132 districts have been Yisited on-site by
OCR personnel (48 of thefe districts have
rcceived OCR post-grant, {on-site ESAP reviews
since November 1970; theiremaining 84 districts
received routine, on-sitdé Title VI voluntary
desegregation plan reviews during September
and October 1970. These{84 districts will be
reviewed or evaluated agiiin for ESAP purposes.)

=--In another 53 districts rlenticned in the WRP
Report but not visited by OCR, the Department
" of Justice has conducted|investigations or
. undertaken enforcement agtions.

= The remaining 81 district‘:s are scheduled for

review or record evaluations.
}

i

i .
Alleged Violations =- The WRP Report claims that there
were 247 different forms of “"clear" or “"questionable”
violations identified during its] September reviews in the
132 districts visited (in most cajies later) by OCR compliance
officers. The Report explains what s meant by the desig-
nations “clear" and "questionablk" in defining allegations
of ESAP violations. (See WRP Report pp. 69-71). While
many of the procedures used by tjie WRP monitors are
probably similar to those used bjrf civil xights specialists
in OCR, in some respects there miiy have been significant
differences in methodology, acceys to information,
definitions of law, and burdens ¢f proof.

41t is not clear from the WRP Rejfort, for instance, to what
extent the Report‘s allegations {of "clear violations"
are based on the first-hand obsdrvations of the monitors,
or to what extent they are based on second-hand information.
On page 71 of the WRP Report, tle group states that it
defines as "clear violations" tliose facts which were not
necessarily observed first-~hand jby the groups' own monitors,
but were "facts related to our njonitors, based on first-hand

1 \
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The Office for Civil Rights, as a Government agency,
cannot legitimately conclude that a specific allegation
actually constitutes a "clear" violation until it has
conducted an evaluation and confirmed f£indings legally
sufficient to warrant formal enforcement proceedings.
Therefore, a number of "clear" violations according to the
WRP Report may not constitute "cleax" violations on the
.basis of ascertainable facts.

Despite the possible distinctions in approach between
the WRP group and Government agencies, the Department has
attempted to make a detailed district-by-district comparison
of WRP and Departmental findings in participating districts.
As this comparison indicates, in some cases violations
as-defined in the WRP Report have been confirmed as such by
OCR on-site reviews. In some cases alleged violations have
not been confirmed, either because the violation was remedied
between the time of the September reviews of the .civil rights
groupg and the time of OCR's on-site reviews, or because the
basis for the WRP allegations simply could not be substantiated
upon a more careful review, or because the legal standards
the Government must follow in defining "clear" violations
are different from those which may have been used by the
WRP group. By the same token, (as the WRP Report notes),
violatione may have also occurred in a district -after both
the civil rights groups' monitors and OCR personnel had
reviewed it. '

4 (cont’d) . : .
knowledge of the relator." At page 70, however, the Report
also states that "monitors were instructed to seek an
appointment with the school superintendent or his represen-
tative, and to attempt to obtain access to official school
records...”". The Report does not indicate to what extent
the monitors were actually successful in their attempts to
make first-hand reviews of official records, todbserve
official actions, classroom settings, teachers, and so forth.

Similarly, the Report does not indicate in what districts

the conditions it found would hawe constituted an ESAP

violation if the district had already been funded, or

conversely, what districts had not yet applied for ESAP

funds, and therefore had not yet made their assurances of

compliance or taken corrective action necessary under the

regulations. . I |
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Finally, in some cases of alleged "clear" or ' ‘
"questionable" violations, OCR reviews substantiated the
possibility of a violation, thereby raising a question as ' ‘
to the practice involved, without permitting the conclusion
that a violation had in fact occurred. In such cases, the
information must bk~ reviewed carefully by OCR and Department
attorneys in order to determine whether further investigation
is warranted; whether corrective action can be negotiated
on the basis of the information existing; or whether limited
compliance resources should be turned to districts having
apparently more substantial wviolations.

|
With these qualifications in mind, the Department's

district-by-district comparison indicates that of the 247 ‘

"clear" or "questionable" violations alleged to have been ]

found by the civil rights group monitors in the 132

‘districts visited on-site by OCR: ] : ‘

== In 96 cases, no evidence was found by OCR
investigators to substantiate the alleged
violations.

== In 42 cases, alleged violations were '
substantiated and corrective action
is currently being required.

== In 89 cases, OCR reviews have identified
possible violations which are under
evaluation and may be subject to DHEW
or Justice Department action.

== In 20 cases, alleged violations have not yet
been investigated and are subject to review
or evaluation. :

‘Despite the possible differences between the WRP Report's
approach and that used by the Government agencies, the Report
has served as a valuable enforcement tool, both generally

" to confirm f£indings made by Government enforcement officers,
and in many cases to draw enforcement attention (as complaints
normally do) to specific allegations in specific districts.
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Senator Perr. In essence, I read the Secretary’s reply as one which
substantiates, in part, the allegations that were raised. Incidents are
alleged to have occurred in 266 districts. One hundred thirty-two dis-
tricts, with 247 violations alleged, were actually visited. Of those, 96
cases were found to be unsubstantiated by the evidence, 42 were sub-
stantiated, and 89 called for further review and 20 had not yet been
investigated.

I congratulate Mrs. Martin and Mrs. Edelman on the specificness
of their work. I read through their original memorandum point-by-
point and page-by-page, and thought it a very thorough job indeed.

I look forward to hearing the comments of Mrs. Martin and Mrs.
Edelman, on the Washington Research Project Report and, the ad-
ministration reply to their views on the two pieces of legislation before
us today.

STATEMENT OF MRS. RUBY G. MARTIN AND MRS. MARIAN WRIGHT
EDELMAN, ACCOMPANIED BY RICHARD WARDEN

Mrs. Martin. Thank you.

Mr. Chairman, I am Ruby Martin of the Washington research
project. This is Mrs. Marian Edelman and Mr. Richard Warden, also
of the project. Mr. Warden and I worked at HEW 2 years ago. I
was the Director and he was the Deputy Director of the Office for
Civil Rights.

I shall address myself to our evaluation of the emergency school
assistance program, and Mrs. Edelman will discuss the substance of
the two bills. Mr. Warden will assist us in responding to questions
that you or other members of the subcommittee may have.

Since you have indicated that you have read the ESAP report. I
will summarize the first two or three pages of my testimony and
request that the entire testimony be included in the record.

enc'ilt;or PeLr. Your entire statement will be put in the record as
if read.

Mrs. Marrin. Last November the Washington research project and
five other private organizations (American Friends Service Commit-
tee; Delta Ministry of the National Council of Churches; Lawyers’
Committee for Civil Rights Under Law ; Lawyer's Constitutional De-
fense Committee ; and NAACP Legal Defense and Educational Fund
Inc.) concerned with the problems of race education and poverty issued
an evaluation of the first months of the administration of the emergency
school assistance program, which I shall refer to as ESAP. This pro-
gram was made possible through a $75 million appropriation to
assist in school desegregation. Our report was based on analysis of
the proposals of more than 350 successful applicant school systems
and upon personal onsite reviews of nearly 300 school systems receiv-
ing ESAP grants by attorneys and others experienced in school de-
segregation problems.

Our evaluation thus was twofold. We looked at both the substance
of the ESAP proposals and at the performance of school districts
under their desegregation plans in relation to constitutional and title
VI requirements, and in relation to the special civil rights safeguards
spelled out in the legislation and the regulations establishing elig-
ibility to participate in ESAP.

140
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In conducting our evaluation, we first asked the Department of
Health, Education, and Welfare to make available all applications
from school districts for which grants were approved under ESAP.
This request was made in early September. In resg_onsg, we were glven
copies of 368 approved applications from school districts in 13 States.
The 368 represented slightly more than 50 percent of the fun(_is ap-
proved as of October 30, 19% 0, and 43 percent of the funds obligated
by that date. ) L L

Second, monitors from the six participating organizations went to
467 school districts which were desegregating their systems under
HEW or court-ordered plans. The monitors compiled reports describ-
ing the extent to which school systems were failing to comply with
their desegregation plans, the extent to which racially discriminatory
practices persisted in the schools after desegregation, and other data
relevant to an evaluation of the desegregation process. The monitoring
effort was largely carried out between September 18 and September
27, 1970. Of the monitored districts, 295 had received ESAP grants
by October 30, 1970.

The 467 school districts we monitored were scattered throughout 10
States, and each State was assigned a coordinator, a person with long
experience in school desegregation. The State coordinators were re-
sponsible for conducting training sessions for monitors working with-
in their States before they went 1nto the field, and for general super-
vision of persons working in their areas of responsibility. We were
particularly concerned about techniques for objective data collection,
and emphasized the necessity to interview persons with different
points of view within each community—black and whites, school ad-
ministrators, principals, teachers, parents, and students.

In each case, monitors were instructed to seek an appointment with
the school superintendent or his representative, and to attempt to ob-
tain access to official school records of student and faculty assignment.

As a result of our review of grant proposals and visits to school dis-
tricts, we found what we believed to be serious and widespread de-
ficiencies in the administration of ESAP. Specifically, we found:

(1) Large numbers of grants had gone to districts which. at the time
of our visits, were engaging in racial diserimination in violaton of the
Constitution, title VI and the ESAP requirements. We found cases of
segregation within schools, classrooms and other facilities; cases of
segregation and discrimination in bus transportation; cases where
faculties and staff has not been desegregated in accordance with ap-
plicable requirements; cases of discrimination in the dismissal and
demotion of black teachers and principals; violations of approved
student assignment plans, and cases of assistance by school systems to
private segregated academies. Of the 295 monitored districts receiving
ESAP grants, 179 were engaged in practices which, under the pro-
gram regulations, under language incorporated into the Appropria-
tions Act, and under basic civil rights law should have rendered them
ineligible for grants. In 87 other systems, we found sufficient evidence
to consider the eligibility of the districts questionable. In only 29—
less than 10 percent of those funded as of October 30—did e find no
evidence of questionable practices.

(2) We found approved ESAT projects which. on the face of the
application, were to support projects which implicitly or explicitly
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appeared racist in their conception, and projects which would resegre-
gate black students within “desegregated” schools.

(3) A\ substantial portion of the “emergency” descgregation funds
were allocated not to deal with desegregation at all; applications were
approved for projects which amounted to no more than general aid to
ecucation. Many of the approved applications indicated that the funds
would be used to meet the ordinary costs of running any school sys-
tem—expenses such as hiring more regular schoolteachers and general
teacher aids, custodial help. buying additional regular textbooks, and
cquipment, and repairing buildings—needs that desegregating dis-
tSricts have in common with school systems throughout the United

tates.

(4) Grants were made to school districts which were not imple-
menting terminal desegregation plansand, therefore, did not meet the
miatial condition of cligibility for ESAP funds. We note that HEW
has in recent weeks moved to correct these situations; we also note that.
one of the ineligible districts, which has been advised by HEW to
return ESAP funds, has told the Government that it has spent the
money and “there is none to return.” We wonder what the Government
intends to do about this situation.

(5) In the apparent haste to get some funds to as many southern
school districts as possible, ESAP money was dissipated in grants
which in many cases appeared to be too small to deal comprehensively
and cffectively—as required by the regulations—with the problems of
desegregation.

(6) In sharp contrast to the hasty and haphazard way in which
grants for school districts were approved, the significant provision of
ths ESAP regulations authorizing community groups to receive grants
under the program to lend their assistance to the desegregation process
has been virtually ignored. As of today. nearly 6 months after the
opening of school. not a single grant has been announced under the 10-
percent set-aside for community groups under ESAP. We were under
the impression that HEW has awarded 43 such grants 2 wecks ago,
but. a check with the Office of Education staff, only yesterday, revealed
that even these 43 ave still in the “pipeline”, and no community group
has actually received ESAP funds.

(7) In many districts the applications indieated that the biracial
advisory committees have not becn constituted in accordance with the
requirements of the vegulations.

(8) The funding priorities used by ESAP administrators have been
distorted. Our study indicated only a small portion of ESAP funds had
gone for projects emphasizing student and community programs de-
signed to iImprove race relations in desegregating districts.

(9) Perhaps most important, few of the ESAP project applica-
tions which were approved showed thoughtful planning by local school
systems, guidance by Office of Education officials, or that an “emer-
gency” situation was created by school desegregation.

Our findings were disappointing and discouraging, but they were
not entirely unexpected. My associate, Mrs. Edelman, raised many
questions about ESAP before this subcommittee last year. In her testi-
mony on June 30, 1970, on the Administration’s bill of last year; she
warned that plans to obligate the entire amount of ESAP money—at
that time, a recommeaded $150 million—within 3 months provided
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too short a time to develop rational priorities and an eflicient mechanism
for processing applications. o )

My. Chairman, her warnings weve not heeded in the administration
of ESAP, the forerunner of the more comprehensive bill before you
today. The grant-making process under ESAP apparently operated
on the assumption that a general financial emergency existed in de-
segregating school districts, an emergency which conld best be met
by the distribution of some Federal money to as many of these districts
as could be reached in the shortest possible time. The administrators
left it largely to school officials to define the nature of the desegrega-
tion emergencies in their districts; little in the way of direction or
evaluation was provided by the Office of Education. The administra-
tive policy produced predictable results—the funding of ineligible dis-
tricts, racist projects, and projects which had little or nothing to do
with desegregation.

As you know, Mr. Chairman, HEW has reacted to our evaluation,
and we hwve been provided a copy of that response. While we have no
wish to enter into continuing controversy with the Department about
what we consider to be serious abuses in ESAP and cqually serious
shortcomings in its administration, we do feel obligated to comply
with the subcommittee request that v~ discuss HEW’s response to our
report. '

The reputation of the organizations involved in the preparation of
our evaluation—the NAACP ILegal Defense and Educational Fund,
Inc., the American Friends Service Committee, the Delta Ministry
of the National Council of Churches, the Lawyers’ Committee for
Civil Rights Under Law, the Lawyer’s Constitutional Defense Com-
mittee and the Washington Research Project—ure well established.
The persons who actually conducted the reviews were either them-
selves experienced in civil rights compliance activity and familiar
with the process of school desegregation or under the direct super-
vision of someone with such experience. We stand confidently behind
our report and its findings. We have no doubt that it accurately re-
flects the situation as it was, in late September, when our monitors
visited the districts covered by the report. If there has been some im-
provement since then, we are pleased. Perhaps our report has had some
effect in bringing about the improveruent. That does not detract from
our basic conclusion when we conducted our reviews. That conclusion
was: :

Funds that were appropriated by Congress last August to help desegregate
public schools Lhave been used for general school aid purposes unrelated to de-
segregation. In many instances, funds have been granted to school districts that
are continuing to discriminate against black children.

That, Mr. Chairman, was what we found in evaluating the ESAP
last fall ; we stand by that conclusion.

We are pleased that HEW has found our report—to use the words
in the departmental response :

A valuable enforcement tool, both generally to confirm findings made by gov-
ernment enforcement officers and in many cases to draw enforcement attention
... to specific allegations in specific districts.

This was our intention in conducting the reviews and preparing our
report.

Our reading of the HEW report leaves us with the impression that
so far as the compliance questions are concerned, the Office for Civil
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Rights has in large part corroborated our general findings, We would
invite the subcommittee’s attention to the statistics cited in the HIEW
report. Mr. Chairman, you have already recited those statistics and
there is no need for me to recite them again.

Oflice for Civil Rights personnel visited 132 of the 266 school dis-
triets in which our monitors found “clear™ or “questionable” violations
of civil rights law or the program regulations issued pursuant to the
ESAP appropriation. Only 48 of the 132 districts, however, received
post-ESAP grant reviews. The other 84 were visited by OCR reviewers
sarlier in the fall during “routine, on-site title VI voluntary desegrega-
tion plan reviews,” as the Government report has characterized them.
Those reviews were designed to determine whether districts were vio-
lating civil rights compliance responsibilities under title VI. They
did not, as the HEW report acknowledges, extend to all of the require:
nients of the KSA P regulations. ’

As the OCR section of the HEW report indicates:

Title VI plan implementation reviews were of neccessity limited to nccessing
compilance with the student and faculty assigmment featwres of the district’s
Title VI voluntary desegregation plan. As sucl, they did not cover the question.
unique to ESAP, of property transfers to private schools ; nor did they focus in
detail upon possible faculty discrimination other than to obtain basic informa-
tion. . . . Due to time limitations, reviewers were not always able to obtain
on-site all pertinent information regarding student classroom assigmnent patterns
and practices throughout the school system.

For this reason, the Office for Civil Rights is planning further

" ESAP reviews in the 84 districts.

Our report documented noncompliance wih title VI civil rights
requirements and ESAP regulations. HEW monitored in 84 of the
districts just for title VI noncompliance. The 48 post-ESAP grant
reviews by the Office for Civil Rights arce directly relevant to our
report ; the 84 reviews might be relevant, but they are incomplete.

I wish to make one further comment about the ESAP reviews con-
ducted thus far by QCR. They have not been concentrated in the
States in which wo believe the greatest problems probably exist.
There have been only three reviews in Alabama, two in Georgia, three
in Mississippi, two in South Carolina, and none in North Carolina.

If the subcommittec wishes, we shall be pleased to discuss our
conclusions with respect to the compliance section of the report in
more detail. We are not seeking vindication, however; our wish—like
that of the Office for Civil Rights—is to correct compliance problems.
monitors have found similar situations and while the Office for Civil
has moved to correct some of the problems. We urge, however, that
the Department take action immediately against all school districts
which have violated the ESAP regulations.

Mr. Chairman, the part of the HEW report prepared by the
Division of Equal Educational Opportunity (the title IV unit) is
quite a different story. While we believe the OCR monitors and our
monitors have found similar situtions and while the Office for Civil

Rights has accepted the report in the spirit it was intended—as a

useful enforcement tool—the title IV unit has summarily rejected all
or almost all of our conclusions based upon our analysis of 368 project
apphications. The title IV unit states that:

The misinterpretation placed on these projects was caused by the earlier
request and delivery of copies of ESAP proposals that had corrected budgets

58-163 0—71~—10

M
.

n

Lt




140

but not corrected project descriptors. Therefore an examination of the descriptors
in the projects were not representative of the actual program activities that
were finally negotiated by program evaluators.

The title IV unit apparently is trying to say that although we did
have copies of 368 approved project applications. we were not in a
position to evaluate project approvals because we were not privy to
subsequent negotiations.

Mr. Chairman, I will react to that in just a momment, but as this
subcommittee might susll)ect, i some communities the Freedom of
Information Act and other public disclosure requirements, provide
the only lever available to local citizens to demand and obtain infor-
mation about Federal programs. The statement by title IV raises 2
serious question about the eftectiveness of the Freedom of Informa-
tion Act and requirements for public disclosure of approved applica-
tions if, in fact, the applications do not reflect the progran or project
to be implemented.

With respect to our study, the title IV unit was well aware that
we were evaluating the ESAP and our request for copies of the appli-
cations was to facilitate that effort. For that reason, we are confident
that the applications we received reflected what was actually funded,
and we stand by the conclusions we reached after analyzing the
applications. If the subcommittee wishes, we are prepared to sum-
marize each of the applications to which the title IV section of the
report specifically refers and to indicate exactly why we came to the
conclusion that the districts were ineligible. We should add at this
point that the title IV unit begins its response by stating that we
listed only 85 districts as having problems. That 1s misleading; we
clearly stated that the districts to which we specifically referred in
chapter IT of our report were not isolated instances, but rather ex-
amples of problems found in numerous other applications.

Finally, Mr. Chairman, we wish to reiterate the fact that our
analysis and criticisms of the administration of the program were
based upon study of 368 applications. The applications were the
basis upon which funding decisions were made. The title IV response
is based upon reviews of project implementation. If their reviews
accurately reflect what is happening, we are pleased to know things
are not as bad as we had feared they would be. But what is happening
now, months after the applications were filed and approved may
have little resemblance to the intentions of the school districts as
mdicated in their applications, and the applications after all are the
public documents upon which community people must depend for
their information.

I have given you a summary of what we found and have comments
on HEW’s response to our study of the administration of the emer-
gency school assistance program. My colleague, Mrs. Edelman, will, as
requested by the subcommittee staff, attempt now to relate our findings
to the two bills under consideration by your subcommittee and to
indicate our preference between the two bills.

Senator MonpaLe (presiding pro tempore). Thank you, Mrs. Mar-
tin, for your most useful testimony and for the remarkable work of
this group which reviewed the expenditure of the $75 million. One
wonders how much of these facts would be known to the Congress and
to the public, if it had not been for the work of your organization. We
are most grateful to you for these insights.
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I understand that there are representatives of the administration
here this morning, and I hope that tomorrow morning they will be
prepared to respond specifically to the facts which you have alleged
here this morning. I am sure they can obtain copies of your testimony
and be prepared to respond specifically to those questions tomorrow.

The chairman, Mr. Pell, had to make a quorum of the Rules Com-
mittee and will be back. He asked that I turn to Mrs. Edelman and
ask for her testimony at this point.

Mis, Eperaran. Thank you, Senator Mondale. My statement is very,
very long and I will try to summarize portions of it as I go along.

Mr. Chairman, I appreciate the opportunity to appear before this
subcommittee today to discuss two bills, S. 195, introduced by Sena-
tors Javits and Griflin, and S. 683, introduced by Senators Mondale,
Brooke, Ribicoft, Case, and others, as they relate to the problems of
desegregation and racial isolation. My name is Marian Wright Edel-
man. Mrs. Martin and I are partners in the Washington research
project.

Our evaluation of the $75 million appropriation for the emergency
tchool assistance program (hereafter ESAP), which Mrs. Martin has
just discussed, leads us to be skeptical about the administration of any
school desegregation assistance program. As I stated in testimony last
year before this subcommittee, our experience with Federal assistance
to education, particularly title I of the Elementary and Secondary
Education Act, and now ESAP, has shown that unless there is a clear
understanding of the goals to be achieved, a well-developed mechan-
ism for review of project applications and distribution of funds. A
simultaneously established monitoring system with tough sanctions
always applied when necessary, and an operational system of evalua-
tion, the assistance is often wasted, misused, and diverted for purposes
not intended by Congress. We should therefore examine the two bills
now before the subcommittee in light of whether they meet these
standards.

Second, no amount of money can substitute for decent, strong, and
consistent Federal enforcement policies in the school desegregation
arca. One of the disturbing factors in this regard is the failure of this
administration to take strong and decisive action against pervasive
in-school discrimination against black schoolchildren in so-called de-
segregated districts. While HEW finally issued its memorandum on
minority faculty discrimination, it is prospective and too weak to be
effective. Nor has FIEW issued its promised memorandum setting
forth specific directives regarding pupil discrimination and segre-
gation. A few dollars to finance interracial student contact cannot
overcome illegal barriers imposed or permiited by school districts in
direct violation of Federal law.-

The need for Federal legislative action which produces educational
justice for the millions of children who are victins of racially isolated
education is indisputable. The real issue is the degree to which such
legislation directly results in quality integrated education. A com-
mitment to quality integrated education mmst pervade both legisla-
tive mandate and administrative implementation. We all have a duty
to see that we do not tolerate the misdirection of funds for compensa-
tory ecucation which results in continued racial isolation rather than
less. We have a duty not to perpetuate schemes that smack of to-
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kenism. We have a duty not to condone or comfort those who have for
17 years denied equal educational opportunity to students within their
districts.

We have a duty to prevent, through the construction of new schools,
a continuation of the cycle of nnjust neighborhood schools. We must
be clear that what we are investing in is quality integrated eduncation,
and that we are taking real steps to provide stable and lasting inte-
grated educational experiences for all of the Nation’s children.

Another consideration relative to quality integrated eduncation em-
braces another look at the distorted issuc of racial balancing as part of
the process of desegregating schools.

President Nixon in his desegregation message of March 24, 1970,
spoke of “lowering artificial racial barriers in all aspects of Ameri-
can life,” while at the same time stating that “in the case of genuine
de facto segregation . . . school authorities are not constitutionally re-
quired to take any positive steps to correct the imbalance.” S. 3883
(the Nixon administration’s bill last fiscal year) and S. 195 would
disassociate racial balancing from desegregation efforts and confuse
constitutionality with educational justice. Moreover, it is hardly
positive leadership in a very difficult area. The only way to lower
artificlal barriers is to correct the imbalance (which has been arti-
ficially achieved), and thereby pave the way to quality integrated
education. In tone and findings and purpose, S. 683 takes a positive
approach by recognizing that segregation and racial isolation, regard-
less of canse, hurt children. S. 683 calls for quality integrated educa-
tion rather than mere elimination of discrimination. This is an im-
portant point, for it scts the standards for debate and the climate for
areater achievement than in the past.

Judged against all of these principles, neither bill is the final answer.
But in my estimation, S, 683 comes mueh closer to providing the initial
steps for achieving the goals outlined above than does S. 195. More
specifically, taking three areas—comprehensiveness of approach, the
substance of programs funded, and safeguards and procedures—S. 683
is clearly the better bill.

While I will discuss safeguards more fully in a moment, I wish to
say at this point that our experience with the ESAP has emphasized
our concern abont safeguards to prevent funded districts from dis-
criminating against students and faculty in schools or systems which
purport to be integrated. There is nothing so cynical as pouring money
into schools for the purpose of achieving integration and at the same
time allowing clearly discriminatory activities to take place within
those schools. The Mondale-Brooke bill wonld exclude districts from
funding which have engaged in discriminatory action while receiving
assistance under ESAP programs unless they go through an elaborate
waiver procedure. I can think of no way to write any stronger legisla-
tive assurance that the ESAP experience will not happen again. In-
deed, we are pleased that Senator Javits has added this same language
to the version of the administration school desegregation bill he has in-
troduced this session. : ‘

In his testimony before this subcommittee, Commissioner Marland
opposed such waiver provisions alleging that adequate assurances
were already built in. I disagree. In fact, I remain skeptical in spite
of the strong safeguards contained in the two bills you are now con-
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sidering. Let me tell you why. While few safeguards were written into
the appropriations bill which funded the $75 million emergency
school assistance program, the regulations issued pursuant to that
appropriation were quite strong. )

Both Mrs. Martin and myself, among others, were consulted 1n
their development. And while we would have written them ditferently,
we gencrally felt they were adequate to prevent most abuses in the
spending of the $75 million. We were wrong. Regulations are mean-
ingless 1f administering agencies do not adhere to them. )

One way to avoid a repetition of this experience is to make it dif-
ficult for districts which have violated assurances in the past to come
back for more money as the waiver provisions attempt to do. Another
way 1s not to rely entirely upon Federal authorities to assure com-
pliance with the requirements of a school desegregation assistance
program and related legislation. S. 683 would earmark 3 percent of
the authorized funds for reimbursement of attorney’s fees in suc-
cessful lawsuits under the act, title I of the Elementary and Second-
ary Education Act, title VI of the Civil Rights Act of 1964, and
the equal protection clause of the 14th amendment. We enthusiastic-
ally endorse this provision without reservation.

Commissioner Marland also strongly opposed this provision of
S. 683. First, he argued that this would help throw the entire liti-
gation burden in school desegregation in Federal courts.

The Supreme Court has firmly established the principle that cases
involving denial of constitutional rights are properly heard in Fed-
eral courts. Moreover, the Federal courts have been “burdened” with
additional school litigation partially because of the administration’s
decision to finish the dismantling of the dual school structure through
the courts rather than through administrative action under title VI
of the Civil Rights Act of 1964. I think the Commissioner is cor-
rect to raise the issue of limiting this provision to just Federal
courts—I would extend it to State courts as well—but remind him
that there are few school suits in the North and West in Federal ov
State courts because the costs are prohibitive.

Organizations such as the NAACP legal defense fund and the
Lawyers Constitutional Defense Committee have spent hundreds of
thousands of dollars on several hundred southern school suits, but
they do not begin to have the resources necessary to undertake many
northern school suits.

Commissioner Marland also raised questions about what is meant
by “reasonable” attorney fees and “costs not otherwise reimbursed.”
Mr. Marland is not a lawyer, I assume. If he were he would know
that virtually the same language regarding reasonable attorney fees
appears in both title II—public accommodations—and title VII—
employment discrimination—of the 1964 Civil Rights Act. The
courts have had no difficulty in determining the appropriate fees and
costs in such cases after looking to the minimum fee schedules of
local bar associations and other such pertinent materials for guid-
ance. “Costs not otherwise reimbursed” are easily indentifiable and
include such expenses as extensive depositions, copying charges, con-
sultantion fees, and travel costs.

The Commissioner also ignored the very successful expericnce under
the Federal Criminal Justice Act by which the Administrative Office
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of the U.S. Courts pays attorneys who thave represented indigent

persons charged with Federal crimes.

Commissioner Marland further asserted}that the attorney fees pro-
vision would “tend to discourage negotintjon and settlement of com-
plaints” since the defendants would no loiger be liable for the plain-
tiffs’ counsel fees “as he may be undei existing law.” However,
our research has found that plaintiffs aje awarded fees in school
desegregation cases only in exceptional cfircumstances. In the ordi-
nary cases, the courts have refused to awird fees at all. I have pre-

pared a brief legal memorandum on attorn
tion cases for this subcommittee’s conside

vy fees in school desegrega-
ration.

Senator MonparLe. Mr. Chairman, I wolild ask that be done.

Senator Perr. That will be done.

(The information referred to follows:)
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COUNSEL FEES IN SCHOOL
DESEGREGATION CASES.

Traditionally American courts have not awarded attorneys

fees to the prevailing party in litigation. Mills v. Electric

Auto-life Co., 396 U.S. 375 391 (1970); willlams v. Kimbreugh,
F.2d (5 cir. 1969), cert. denied 396 U.S. 1061 (1969),

"Their award necessarily requires a permitting statute. a

contractual obligation, or an equitable discretion in the trial

court." Williams v. Kimbreugh, supra 415 F.2d at 875.

No statute grants attormeys fees in school desegyegation cases.
Kemp v, Beasley, 352 F.2d 14, 23 (8 Cir. 1965). 0f course
there 18 no contractual basis for such awards in these cases.
And courts in school cases have exercised their equitable

discretion to grant attormeys fees only in rare and exceptional
oirocumstances:

"It 18 only 1in the extraordinary case that such an
award of attorneys fees is requisite ... Attormeys fees
are appropriate only when it is found that the bring-
ing of the aotion should have been unnecesary and was
compelled by the school board's unreasonable, obdurate
obstinacy."

l/ The Civil Rights Act of 1964, which expressly allows counsel
fees in public accommodation and employment discrimination cases,
does not apply in the sohool desegregation cases:

"The plaintiffs' claim for attornmeys fees 18 a matter
that rests in the discretion of the trial Jjudge.
They oite in support of their claim the Civil Rights
Act of 1964 whioh specifically allows attorneys!
fees in cases filed to redress discrimination in
Public Accommodation actions. This Act provides no
legal basis for attorneys fees 1in school desegrega-
tion cases. Congress by specifically authorizing
attorneys' fees in Public Acocommodation cases and
not making allowance in school desegregation cases
clearly indicated that iusofar as the Civil Rights
Aot 18 concerned, it does not authorize the sanction
of legal fees 1n this type of action."

Kemp v. Beasley, 352 F.2d 14, 23 (8 Cir. 1965); Williams V.
mngs‘.zd 874, 875 (5 Cir. 1969), gert. denied 396
U.S. IﬁgI 1969).

Bradley v. School ard of City of Richmond. 345 F.2d 310,
321 (4 Cir. 193579]

Marian Wright Edelman

2/ Accord: Rogers v. Peul, 345,F.2d 117, 125 (8 Cir. 1965);
Clark v. Board of Education of Little Rock, 319 F.2d 661, 670-671
Cir. ©); Jackson V. Marvell School District No. 22, 389
F.2d 740. 747 (8 Cir. 1968).
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Mrs. Eperaan. Rather than discouraging negotiation, the counsel
fees provision of S. 683 will mean that many school officials will have
to negotiate in good faith with local black parents and citizens, since
for the first time black persons and other minorities will have available
private counsel with the resources to represent them in court properly
and effectively.

Finally, the Commissioner mistakes the question by asking, “Would
$45 million, or any other sum, be better spent on enforcing anti-
discrimination laws with respect to the schools than it would be on
enforcing such laws with respect to housing, or ‘legal services,?”
Guaranteeing constitutional rights should be the highest priority of
all branches of government. Poor and minority citizens should not
have to choose between nondiscriminatory schooling, housing, or other
services that other citizens are entitled to. None of the agencies, HEW,
HUD, or OEO have sought adequate enforcement funds. Rather than
question whether this Committee should be authorizing $45 million
to help end school segregation, the Commissioner should be seeking
more funds for this purpose and encouraging his own agency and
others to seek budget increases to better enforce antidiscrimination
laws in their areas.

A1 of these things should be done simultaneously. It is not and
should not be an either/or proposition as the Comiissioner tries to
make it, If we have to draw priorities, let us do so as regards defense
spending and not among already grossly underfunded domestic

programs.
COMPREHENSIVENESS OF APPROACH

The problems of racial isolation and equal educational opportunity
are national in scope. As Secretary Richardson pointed out last month,
there is now a higher percentage of students in nonminority schools in
the South than in the North. This represents some progress, at least
in the South. But it is hardly grounds for rejoicing that 17 years
after Brown, only 38 percent of black children in the Deep South
and 28 percent of the black children in the North and West are
in majority nonminority schools. It is time for all of us who have
concentrated on desegregation efforts in the South to realize that
schoo) desegregation is a national problem. We must move away from
just. “dismantling dual school structures”—since, in the South, the
Justice Department and some lower courts have condoned continued
existence of racially identifiable schools in formerly dual systems—
and move toward the establishment of integrated schools with inno-
vative educational programs.

We must approach the problem of racial isolation comprehensively.
S. 683 contains a comprehensive approach. It says segregated educa-
tion is bad wherever it is and whatever its cause and sets as a goul,
quality integrated schools. The administration bill does not set a
national standard of integration. Indeed it perpetuates an unneces-
sary distinction by categorizing the types of districts for which
assistance will be available. For example, school systems which are
desegregating under court orders or title VI of the Civil Rights Act
of 1964, regardless of whether there is real integration occurring in
the schools of such districts, are eligible for assistance. Then it makes
eligible districts which are reducing racial isolation in their schools
without specifying what “reducing” means in terms of integration.
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S. 683 1s more positive and therefore will be niore effective in several
mportant ways,
1. DEFINITION OF “INTEGRATION”

S. 683 defines an integrated school as one containing both educa-
tionally advantaged and educationally disadvantaged as well as
minority and non-minority students. It takes into account the edunca-
tional advantage of economic diversity as a key element in successful
integration. President Nixon himself has reiterated this principal
conclusion of the Coleman report when he stated last year:

. in order for tlie Dositive benefits of integration to be achieved. the school
must have a majority of children from cnviromments that encourage learning—
recognizing again that the key factor is not race but the Kind of home that the
child comes from,

The administration bill, S. 193, on the other hand, does not speak
in terms of integration or integrated schools at all. In fact, the two
paragraphs defining those eligible districts to which I assume most
of the money will be directed—districts with court order or title VI
approved plans—mention only the desegregation of schools. Since
“desegregation” is not defined for the purposes of this act, S. 196
leaves it up to the courts and title VI to define desegregation.

It was the courts in Shreveport, La., for example, and HEW title VI
compliance personnel in Columbia, S.C., for another example, which,
in formerly dual systems, have defined desegregation to mean the
continued existence of 12 all-black or nearly all-black schools in each
of these districts. Furthermore, in court and title VI approved deseg-
regation plans, there is frequently little consideration of the educa-
cational background of the students who are reassigned. This often
means that when schools are integrated, poor blacks and poor whites
arc assigned to the same facilities. In such circumstances, the educa-
tional advantages of desegregation arc less likely to materialize. The
racial and economic integration as provided in S. 683 would not only
produce integration but improve educational quality as well.

Commissioner Marland criticized the Mondale-Brooke bill for not
providing a districtwide approach. However, it is only in the court and
title VI approved desegregation plan districts (which are found almost
entirely in the South) that systemwide consideration is required under
the administration’s bill. In the North, under Javits-Griflin, Commis-
sioner Marland testified that the Secretary has the authority to examine
a local educational agency’s entire desegregation plan to assess its com-
prehensiveness and the degree to which it will actually achieve its pur-
pose, despite the fact that the district is only requesting federal
assistance for a small piece of the overall plan. So while a systemwide
approach may be required in some districts by Javits-Griffin, it does
not guarantee any substantial systemwide integration.

In summary, S. 195 and S. 683 both would permit funding of school
districts containing both integrated and segregated schools.%ut S. 683
would provide funds only for use in meaningfully-—as defined—inte-
grated schools.

2. DISCOURAGES TOKENISM

Under 8. 683, local educational agencies must establish or maintain
stable, quality, mte%rated schools in order to receive assistance under
the act. But under S. 195, a district may be funded if it reduces to an
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undefined level, the total number of minority group children in its
isolated schools. This invites tokenism. It would permit funding of «
district which moves a handful of minority group students into schools
which remain overwhelmingly nonminority.

3. REQUIRES BOTH STUDENT AND FACULTY INTEGRATION

S. 195 authorizes funding of districts for desegregating its faculties
without necessarily integrating or even desegregating its students
bodies. We assume the authors of S. 195 did not intend to do so. More-
over, the language of section 8(10) would appear to preclude the volun-
tary integration of faculties under the act, even though President
Nixon himself enunciated a policy of complete faculty integration in
his March 24, 1970, statement on school desegregation.

Worse, the standards for faculty desegregation announced in the
Singleton case and endorsed by the Presiﬁent and administration are
undercut in S. 195.

4. ASSURES ADEQUATE CONCENTAYION OF FUNDS

The administration bill has no provisions to prevent the spreading
of funds thinly and thus ineffectively. S. 683 requires that programs
funded must “involve an additional expenditure per pupil to be served
. . . of sufficient magnitude to provide reasonable assurance that the
desired educational impact will be achieved.”

5. PROVIDES FOR INDEPENDENT PROGRAMS SPONSORED BY ¥rRIVATE
NONPROFIT GROUPS

Under the Mondale-Brooke bill, 6 percent of the funds approp.iated
is earmarked for projects submit;t;e&xi)y private, nonprofit groups to
promote equality of educational opportunity. No money is earmarked
under Javits-Griffin. And under the administration’s bill it appears
that private groups can only be funded where the local district has
also applied for funding. That would exclude groups with good pro-
posals in districts where officials have turned their backs on promoting
integration and where private action is needed more than ever.

6. AUTHORIZES A STANDARD FOR INTERDISTRICT COOPERATION

It is quite clear that in order to completely integrate the majority
of the large urban school districts in this country, interdistrict coop-
eration will be necessary. S. 683 recognizes this fact and sets aside 10
percent of the authorized funds as an incentive for combined urban-
suburban efforts in establishing integrated schools. While the bill sets
forth a standard of integration to be achieved in such efforts, it is
much too low and we urge a maximum variation of 20 percent. S. 195
does authorize interdistrict cooperation, but it sets no standard for
the integration to be accomplished, nor does it earmark funds for this
purpose. : :
7. PROVIDES FOR EDUCATIONAL PARKS

One of the most innovative and_promising means of reducing
minority group isolation in metropolitan areas may be the develop-
ment of educational parks. While several big city systems have ex-
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plored this possibility, suflicient funds toward their construction have
been unavalable. S, 683 would set aside 10 percent of the funds for
the development of model integrated educational parks. It would thus
provide a start toward getting these educational innovations estab-
lished. From this could come useful lessons to be applied in future
efforts to integrate urban school systems in all parts of the country.
The administration bill has no comparable proposal.

8. PROVIDES FOR INTEGRATED CHILDREN’S TELEVISION PROGRAMS

The problems of racial and ethnic devisiveness in this country will
never be overcome until minority and nonminority groups learn more
about each other. The Mondale-Brooke bill would attempt to do some-
thing about this understanding gap. It would set aside 5 percent of
the funds authorized for the ?‘development and production of inte-
grated children’s television programs of cognitive and aftective edu-
cational value.”

9. LIMITS THE PERCENTAGE OF DISCRETIONARY FFUNDS

S. 195 would give the Commissioner of Fducation 20 percent in
discretionary funds while S. 683 would limit discretionary funds to
10 percent. Commissioner Marland in testimony before this committee
on February 10 stated that “the Secretary may use these funds—the
20-percent discretionary funds—to support model and demonstration
programs of national significance”™—model programs similar to those
funded under S. 683, he later said.

If it is the administration’s intention to fund such model programs,
why did they not spell it out in their proposed legislation with ap-
propriate requirements for effectiveness as Senators Mondale and
Brooke have done?

Authorized activities

Mr. Chairman, at the heart of bills such. as those before yonr sub-
committee is the substance of the programs to be funded. In my
testimony before your subcommittee last June on a bill very similar
to the Javits-Griffin bill, I expressed concern abont the vagueness of
the bilV’s program proposals and outlined in some detail the type
of }\)roposa,ls I thought should be authorized.

stand by my earlier testimony and ask that part of that statement
be incorporated in your hearing record at the end of my prepared
remarks.

Senator PeLr. The various items yon have requested be put in the
record will be put in.

Mrs. Eperaran. While I find no substantial change in the adminis-
tration bill’s list of authorized activities, S. 683 addresses itself spe-
cifically and exclusively to programs leading toward the achievement
of integrated schools and cqual educational opportunity. Most im-
portantly, S. 683 carefully defines and limits activities which may
be funded, while S. 195 fails to limit activities for which funds may
be received, specifically authorizing as a catchall “other specifically
designed programs or projects which meet the purpose of this act.”

Other positive limiting provisions found in é 683 but absent in
S. 195 include authority for:
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1. Development of new curriculums and instructional methods, spe-
cifically including instruction in the language and cultural heritage
of minority groups.

2. Remedial services, beyond those provided in the regular school
program, including student-to-student tutoring. S. 195 provides for
funaing programs for the intellectually gifted and talented. What
has this to do with desegregation? Does it encourage tracking? In all
remedial services, I would hope that care is taken to render them
supplemental to normal school activities in order not to further sepa-

-ate children during the schoolday.

A. The hiring of teacher aides, requiring specifically that in recruit-
ing such aides preference be given to parents of children attending
schools affected by the act.

I oppose use of desegregation funds for physical improvement—
other than educational parks, magnet schools, that is, educational in-
novations. If such provisions are deemed essential by the Congress, T
would urge that a striet limitation, like 10 percent, be set. which S. 683
does and S. 195 does not.

Safequards and procedures

Mr. Chairman, as I mentioned earlier, we are very concerned about
the effectiveness of safeguards against abuse and provisions requiring
accountability. S. 195 and S. 683 both have adopted the safeguards
similar to those which were contained in the regulations developed
pursuant to the appropriation of the $75 million last year for the emer-
gency school assistance program. These safeguards, in strengthened
form, declare ineligible any district which has assisted a segregation
academy, discriminated against faculty members, or engaged in in-
school or m-class segregation. In addition, both bills have added a
provision prohibiting the limitation of “curricular or extracurricular
activities * * * in order to avoid the participation of minority group
studenis.” And both Lills provide for a waiver of ineligibility if a dis-
trict provides certain information and assurances to the Secretary, and
a waiver is much more difficult to obtain if the district engaged in the
illegal behavior while receiving KSATP assistance.

Althongh we may be skeptical about. the success of such legislative
safegune & in preventing abuses, we remain hopeful. But I do have onc
question ; how will a waiver determination be made that a district has
engaged in illegal activity? Must TEW have iunitiated a formal ad-
ministrative hearing leading to termination of ESAP and other Fed-
eral funds—that is, title VI? If so, vou might as well omit the two
and one-half pages outlining the ESAP waiver, for ITEW has taken
few such actions against ESAP districts,. HEW has negotiated some
1SAP districts into compliance, but they were out of compliance
when they first received ESAP funds. Would such districts have to go
through the ESAP waiver procedure? It is clear to us with respect to
the ESAP that Federal compliance enforcement has left something
to be desired. As I indicated earlier, we wholeheartedly endorse the
Mondale-Brooke provision for reimbursement of attorneys’ fees in
successful education lawsuits to preclude the necessity of relying en-
tirely upon Federal compliance enforcement.

Another weak aspect of the administration bill is the total absence
of accountability provisions. There are no provisions for parent,
teacher, and student participation in the development and implementa-
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tion of projects funded under the act, nor is there a requirement for
ublic (%isclosure by school officials of the provisions of applications
efore or during implementation.

By contrast, the Mondale-Brooke bill requires open hearings at
the local level and biracial committees composed at least half of
parents to assure participation by parents in the development and
implementation of integration projects. It requires full public dis-
closure, including information relating to educational achievement of
children in all schools of the district.

The provision I would like to mention, included in both bills, is that
for grants to districts “for unusually promising pilot programs or
projects designed to overcome the adverse effects of minorty group
1solation by improving the academic achievement of children in one
or more minority group isolated schools.” While I feel that integration
1s the best way “to overcome the adverse effects of minority group
isolation,” T am not at all convinced that such integration will be com-
pletely achieved before another generation of minority group children
are relegated to educational and, therefore, economic and social in-
feriority. We must learn, therefore, how to teach isolated educationally
disadvantaged children more effectively in the immediate future.

Mr. Chairman, we strongly endorse S. 683. While not the final
answer to solving the problems of segregated or racially isolated edu-
cation in this country, it will lay a foundation upon which we can
build in integrating and upgrading the quality of education in the
schools of America.

What will be needed in the long run, Mr. Chairman, is a national
compliance program under which school districts are required to in-
tegrate their schools, whether they are de jure or defacto segregated,
over a specified period of years and with adequate financial and tech-
nical assistance. Short of such a national compliance program, we
support the Mondale-Brooke proposal as an essential and important
move In that direction.

Finally, Mr. Chairman, I respectfully wish to suggest a few
strengthening amendments to the existing provisions of S. 683 which
we hope could be added by the subcommittee:

1. The highest priority under the bill should be assigned to funding
school districts which integrate all schools within the system to meet
the standard spelled out in the definition of integrated schools in S.
183.

2. If the program should be renewed beyond the 2 years for which
funding is reguested in this bill, I would add a requirement that a
school district must increase at least by one each year the number
of integrated school projects funded under this act, and that they be
automatically assured of an increase of funds for the new students in-
volved at least equal to the per pupil expenditure of schools already
participating in this program. Such a requirement builds a progres-
sive and continuing financial incentive to integrate schools.

3. I would omit the 1,000 student population minimum size require-
ment for a school district’s eligibility but retain the requirement that
the district be made up of at least 20 percent minority group children
until the 3,000 student population level is reached. Within the 1,000
student population requirement, small, isolated, rural districts in
Texas, Oklahoma, Arkansas and elsewhere would be excluded
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from funding. These districts probably should be consolidated with
the neighboring districts, but it would be unfair to penalize them
without penalizing their neighboring and larger districts which may
well be refusing to take them 1n.

Mr. Chairman, we wish to summit for the hearing record, along
with our prepared statements, a memorandum elaborating upon our
testimony with respect to reimbursement of attorney fees and a second
memorandum regarding the relative merits of including safeguards
as conditions of eligibility or as assurances. We also wish to file for
the record a brief fact sheet summarizing the comparable provicions
of S.195 and S. 683 as we see them.

(The information referred to follows:)
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WASHINGTON RESEARCH PROJECT ACTION COUNCIL
1823 JEFFERSON PLACE. N. W,
WASHINGTON. D, C, 20036
{202) 6s9-a880

3-22-71

MEMORANDUM

TO : Honorable Claiborne Pell
Chairman, Subcommittee on Education
U.S. Senate ! .
U, Frili o
FROM: Marian Wright Edelman
Director, Washington Research Project

RE : School Aid Legislation

During our testimony before your Subcommittee, ou asked
that we make recommendations as to how the two pending bills,
the Emergency School Aid Act of 1971 (S.195) aizd the Quality
Integrated Education Act of 1971 (5.683), might be combined
in a compromise. At the time we resisted doing so because we
believe S.683 is clearly the superior bill. At the end of the
hearing, however, we did promise that we would try to recommend
a compromise containing elements of the two bills. What follows
is our attempt at combining the two bills.

As we indicated in our testimony, we support the "integrated
schools" approach of S.683 because it spells out a standard of
integration which must be met as a.condition to receiving assistance.
The definition of "integrated school" starting on line 7, page
27, of S.683 embodies the standard which assisted schools must
meet.

S.195 totally lacks such a standard. It would fund districts
simply because they happenéd to be under Title VI plans or plans
developed to meet the requirements of court orders. The problem
with this, as we tried to point out in our testimony, is that
some court orders are effective in bringing about integration;
others leave racially-identifiable schools and are ineffective
in integrating schools. The same is true of Title VI plans. If
a district is under an ineffective court order or Title VI plan,
it would still qual%:y for assistance under S.195. The only
way such a district'could qualify under S.683 would be to have
intégration occur in its schools -- integration which met the
standard of S.683. The Administration bill is also deficient in
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the sense that it would fund school districts for reducing minority
group isolation without defining the term treducing®, This could
mean moving a handful of black students into schools which remain
overwhelmingly white or vice versa and basically segregated.

It has been 17 years since the Brown decision declared that
segregation is unconstitutional, and the Administration now wants
to provide money to all school systems which are finally getting
around to complying with the law. And the funds would be provided
without doing any more than minimally complying with the require-
ments of the Constitution. We think it is appropriate for Congress
to be speaking in 1971 in more positive terms -- to be requiring
districts assisted under this legislwcion to meet a relatively
high standard of integration in their schools.

With all this having been said, we recognize that there are
desegregating districts which do need assistance to do what the
courts have told them they must do. In Charlotte~Mecklenberg,
North Carolina, and Los Angeles, for example, there may be a
need for assistance to buy buses. In other desegregating districts,
there may be other legitimate needs directly relating to the
desegregation process -- unlike the types of projects funded for
the most part under the $75 million Emergency School Assistance
Program appropriation last year.

Therefore, we recommend that 50 percent of the funds authorized
by the bill marked up by your Subcommittee be allocated as follows:

1. 30 percent or $450 million, for integrated schools
as defined in $.683.

2. 20 percent, or $300 million, for desegregating school
districts (under Title VI or court-ordered desegregation plans)
and for school systems which adopt and implement plans for
the complete elimination of minority group isolation in all
trheir minority group students).

Such a division would fund the "integrated schools" of $5.683
and the "desegregating schools" of S$.195. In recommending this
allocation of 50 percent of the authorized funds, we would hope
the Subcommittee will delete the categories of districts declared
eligible in Sec.5(a) (3)of S.195. These categories invite tokenism
and are not likely to result in meaningful integration.

In the case of "desegregating" districts - because of the
experience with ESAP, we strongly recommend that the Subcommittee
write into its bill a requirement that there be a pre-grant, on-
site review prior to the time that a project in such a district
is approved.

The Administration bill calls for 20 percent of the funds to
be allocated to the Commissioner of Education to be used at his
discretion to meet the purposes of the Act. S$.683 would limit
the discretionary funds to 10 percent. We recommend that the
Commissioner be given 20 percent with the limiting proviso that
applications be funded from this source for:

1. Unusually promising pilot programs designed to over-
come the adverse effects of minority group isolation
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by improving the academic achievement in one or more
minority group isolated schools (using the definition
of "minority group isolated school" in S.683). See
Sec. 5(a) of S.683.

2. Development of integrated educational television
projects.

3. Other innovative activities directly related to the
process of integration or desegregation.

We recommend that the remaining 30 percent of authorized funds

be divided in the following manner with our priorities assigned
in descending order:

l. 3 percent for reimbursement of attorneys' fees in
su.ts under the legislation, Title I of ESFA, Title VI of
the Civil Rights Act of 1964 and the equal protection clause
of the 1l4th Amendment, as provided in S.683.

2. 10 percent for development of education parks, as
provided in S.683.

3. 10 percent for inter-district cooperation between
urban and suburban districts to establish integrated schools.
The standard of integration in such schools should be that
their enrollment not vary more than 20 percent from the ratio
of minority to nonminority group students enrolled in the
participating school districts.

. 6 percent for projects submitted by private, non-
profit groups to promote equality of educational opportunity,
as provided in S.683.

5. One precent for evaluation, as provided in both bills.

We endorse the following provisions which are common to both

S.195 and S.683:

1. List of authorized activities.

2. Requirements for public disclosure and for meaningful
participation of teachers, parents and students in the develop-
ment and implementation of integration projects.

3. Requirement that projects funded must "involve an
additional expenditure per pupil to be served...of sufficient
magnitude to provide reasonable assurances that the desired
educational impact will be achieved."

We strongly oppose the following provisions found in S.195:

l. The language referring to "freedom of choice' in
sec. 8(a)(8).

2. The provision making eligible districts which desegre-
gate faculties without desegregating students or vice versa.
(sec. 5(a) (1) (A) and (B)).

3. Language of Sec. 8(10) precluding the voluntary integra-
tion of faculties while permitting it in districts desegre-
gating under court orders or Title VI.

4, Language of Sec. 10(0) authorizing direct grants to
private schools i1s subject to abuse unless such schools are
required to meet the S.683 standard of integration.

We endorse the following provisions found in neither bill:

1. The recommendation of Senator Pell for a provision

58-163 O - 71 - 11
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establishing a procedure under which an aglsrieved party

could file a complaint with respect to an

alleged violation

of the school desegregation assistance moéjsure or Title VI
of the Civil Rights Act of 1964. Within ¢ certain period of

time, the Sccretary would investigate the

found probable cause, he would immediatelf

assistance to the recipient district and

complaint. If he
suspend further
101ld a formal hearing.

If the hearing determined that the complajint were justified,

assistance would be terminated. If not,

hgssistance would be

resumed. In this way, there would be sonfe check against

Mk

discrimination or violations of program ijcgulations -- problems
which we found to be pervasive in the Emdrgency School Assistance
Program. Such a complaint procedure proision would be similar

to an amendment offered on the House floJr last ycar by

Congressman Reid.

2., As indicated above, we recommend
include a provision requirihg pre-grant,
HEW to assure that desegregating recipier
particular are complying with the terms ¢

or Title VI school desegregation plans bel

receiving assistance under the Act.

3. A requirement that the highest pr
bill be assigned to funding school distri
all schools within the system to meet the
out in the definition of integrated schco

4. If the program should be extended
a requirement that funded districts must

that the Subcommittee
on-site reviews by

t districts in

f their court-ordered
fore they begin

iority under the
sts which integrate
standard spelled
's in S$.683.

beyond two years,
ncrease by at least

and that they be automatically assured of}lan increase in funds
for the new students involved at lease eqjal to the per pupil
expenditure of schools already participating in the program.

5. Omit. the 1,000 student population minimum size require-

]
)
one each year the number of integrated scllools (as defined)
| ment for a school district's eligibility in S.683, but retain

the requirement that tihie district be made
percent minority group children until the

up of at least 20
3,000 student

population level is reached.

We would appreciate the opportunity to meelft with you or your
staff to discuss our suggestions further. We pppreciate your
interest in our views on the legislation now blzfore your Sub-
committee.
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WASIHING TON RESEARCH PROJECT ACGTION COUNCIL
1823 JEFFERSON PLACE. N. W,
WASHINGTON, O, C, 200386
{202) 839-a880

2-2h4-71

MEMORANDUM
TO : Senate Subcommittee on Education

FROM: Marian Wright Edelman

RE : Civil Rights and Program Safeguards

S.683, the Mondale-Brooke bill, and S5.195, as modified by
Senator Javits, sets forth certain requirements as cgnditions
of eligibility rather than simply relying upon assurances. This
is important, but ‘the bill passed by the House last .year and
resubmitted by the Administration this year, did not spell out
the civil rights and other program safeguards as conditions of
eligibility.

Rather than develop the distinction for purposes
of our testimony, I would simply invite the Subcommittee's
attention to the memorandum prepared by the Education Division of
the Office of General Counsel at HEW for Mr. Jerry H. Brader,
Director of the Division of Equal Educational Opportunity. The
memorandum was dated February 11 and included as part of the HEW
report on the Emergency School Assistance Program. That memorandum
on page 8 points out that "breach of a grant condition would be
a legal basis for termination of the grant..." On pages 12
and 13 of the same memoranaum, it is assumed that "the misrepre-
sentations go to an assurance which is not a prerequisite of
eligibility. In this case, the grant would seem vo:idable rather
than void." / .

If a safeguard is a condition of eligibility, failure to
abide by 1t would be grounds for termination of the grant.
Violation of an assurance, on the other hand, would make it
voildable rather than void. For obvious reasons, we would prefer
that safeguards in any school integration assistance measure be
conditions of eligibility. We are pleased that this has been
proposed in both S$.663 and §.195. -
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- EMERGENCY SCHOOL AID ACT OF 1971

The Administration bill, as introduced by Senators Javitg and
Griffin, contains & number of serious deficiencies:

I. Most serious is 1its failure to establish a meaningful integra-

tion standard defining requirements for funding:

.y

A, It could fund districts desegregating under court
orders or Title VI of the Civil Rights Act of 1964
regardless of whether meaningful integration were
actually taking place. The abuses reported in the
spending last year of $75 million in the special
school desegregation appropriation occurred under
this approach.

B, It would permit funding of districts, not under legal
requirements to desegregate, to "reduce minority group
isolation." This invites tokenism; the failure to
define "reduce" would permit funding of a district
which moves only a handful of minoricy group students
into overwhelmingly white schools.

C. It disregards the importance of economic diversityas
a key element in successful integration. As the Presi-
dent himself has pointed olit, reiterating the principal
conclusion of the Coleman Report:

"...in order for the positive benefits

of integration to be achieved, the school 3

must have a majority of children from

environments that encourage learning--

recognizing, again, that the key factor is

not race but the kind of home the child . -
comes from."

D. It specifically authorizes funding of districts for
desegregating school faculties without necessarily
integrating students.

By contrast, the proposed Quality Integrated Education Act
of 1971, sponsored by Senators Mondale, Brooke and

others, adopts an integrated schools approach authorizing
funding of activities in schools meeting a high standard
of student and faculty integratiodh, including the socio~-
economic diversity recommended in the Coleman Report.

IXY. The Administration bill has reallotment and other pro-
visions which in practice would have the effect of spreading
the funds thinly and which could prevent adequate funding
_of promising projects in .areas of real need.

By contrast, the Mondale~Brooke bill would concentrate
funding in districts with the greatest need in ,prder to
assure funding of programs with sufficient comprehensiveness.’
to have a meaningful educational 1mpact. . .

XIYY. The Administration bill fails to limit activities for
which funds may be received, specifically authorizing
vother specially designed programs or projects which
meet the purpose of this Act". In addition, 1t opens
up the possibility of more abuses by authorizing unlimited
expenditures for repair, minor remodeling, alterations
or acquisition of equipment and mobile classrooms.

By contrast, the Mondale-Brooke bill carefully defines and
limits activities which may be funded and provides ‘that no
more than 10 percent of any grant may be used for re-
modeling, mobile classrooms, etc.
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IV. The Administration bill makes no provision for parent and
teacher particilpation in the doevelopmont and implementation
of projects funded under the Act. Neither does it require
disclosure by local educational agencies of the provisions
of applications before or during implementation, nor does it
earmark funds for participation by community groups to assist
in the integration précess,

By contrast, the Mondale-Brooke bill requires open hearings

at the local level and biraclal committees to assure partici-
pation of parants in the development and implementation of
integration projects. It requires full public disclosure

and earmarks funds for nonprofit communrty—based organizations.

V. The Administration bill fails to provide adequate authority
-and funds for metropolitan integration efforts.

A. While the Administration bill does authorize interdistrict
cooperation, 1t sets no standard for the integration to
be accomplished in such programs and provides no assurance
that funds will be allocated for this purpose.

By contrast, the Mondale-Brooke bill earmarks 10 percent
of the authorized funds for urban-suburban integration
efforts and establishes a- standard of integration to be
achieved in such efforts.’ .

B. Unlike the Mondale-Brooke bill,. the Administration proposal
provides no authority for development of model integrated g
educational parks in metropolitan areas. The Mondale- :
Brooke bill authorizes 10 percent of the funds for educational
parks. ‘.

VII. The Administration bill would rely entirely upon federal
officials to assure compliance with its requirements and
related legislation.

By contirast, the Mondale-Brooke bill earmarks 3 percent

of the authorized funds for reimbursement of attorneys'
"fees in successful lawsuits under the Act, Title I of the
Elementary and Secondary Education Act, Title VI of the

Civil Rights Act of 1964 and the equal protection clause
" of the Fourteenth Amendment.

VIII. The Administration bill authorizes Eb percent of the funds
‘for the Secretary to use at his discretion in carrying out
the purpose of the Act.

By contrast, the Mondale-Brooke bill would limit the
discretionary funds to 10 percent.
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_ Senator Prrr. Thank you very much. I am pleased that the admin-
1stration is covering these hearings. Their representatives will be testi-
fying tomorrow. We would hope that the more stringent points that
have been made today would be covered when they conie up tomorrow.

I congratulate Mrs. Martin and Mrs. Edelman on their statements.
This 1s true women’s lib. They are lawyers while the chairman of the
snbcommittee is not, although I do have lawyers who tell me what
to do, although I don’t always follow their advice.

Now the broad question I wanted to ask you is: In our plans for the
future we accept the fact—and I think the administration accepts the
fact—that errors were made in the administration of the appropriated
funds. It would have been better, in my view, to have taken the
restrictions that you recommend. But as we look ahead—and we are
dealing here with a pretty large sum of money—svould you rather see
the money not spent at all, or spent the way you recommend ? In other
words, if you had younv choice between the administration’s bill or no
bill, which would yon take?

Mrs. Eperaan. You asked me this question in regard to the $75
million and the $150 million, and at that time I think I said that I
would rather not have that money at that time because I feared that
the money would be used against the very purposes for which yon were
appropriating it. I stand by that testimony.

Youalways have to balance whether if you can’t have the whole loaf
you should take the half loaf. We are more discouraged in light of the
fact that the $75 million has been spent very, very badly, and we would
like to have HEW point to those projects that it thinks it has funded
which have yielded real and substantial results in desegregation prog-
ress that can be pinpointed to this money.

We think very few of all of the projects funded by the $75 million
have been spenf in good fashion that will further desegregation. In
fact, we contend that much of it has discouraged the efforts of
desegregation.

Senator Perr. Do you feel, speaking of the $75 million then, that
the country would be better off if the money had not been spent at all?

Mrs. Eperaan. In many ways; yes, sir, Senator. Just in the way it
malkes people more cynical to continue to have us thinking that we are
doing something when in fact we are not. It makes school districts and
schoolchildren 1 the South think that performance is not required.
and the Government continues to award them for nonperformance.

If the choice that we have now is for the funding of the adminis-
tration bill which is going to reflect the same experience as with the
$75 million, I oppose it. T don’t think we should reward or pour out
money to school districts who are not going to, in fact, design innova-
tive programs to bring about desegregation. So I would oppose it.

Senator Prrr. What we hope to do is to combine elements of the
administration’s bill, elements of Senator Mondale’s bill, and put them
together into some kind of a composite. It is pretty hard to split the
difference in some of these cases. )

From a political viewpoint, and both of you ladies are very sharp
politically, we face a point here with a middle group in the Congress,
in the Senate. There are Members who are opposed to civil rights.
There are Members very enthusiastic for civil rights. And either of
the latter two groups can block this legislation, while the middle group
must be convinced. This is what happened last time.
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I agree that faults have been made in spending the $75 million. I
don’t agree with you that $1 billion $425 million would be better not
spent than spent the way 1t was. I think it could have been spent a

arned sight better, but this is again a value judgment, as we see this
whole question of priority of moneys going to areas that are
unimportant.

Looking at the administration bill, would I be correct in saying
that the point that bothers you the most, in broad outline, is the large
percentage allocated for the discretion of the Secretary? Would that
be the main element that bothers you ?

Mrs. EpeLman. The discretionary fund is only 20 percent. The point

1s, this act has no standards. It has no goals defined. It will throw out

more money, Mr. Chairman, to achieve something that is not defined
in this bill. We have no guarantees of any progress other than that
mere tokenism is going to be rewardéd.

So what is lacking in this bill is any kind of national standard or
any kind of standard at all, which will guarantee us some results in
desegregation. If we conld see what they want to achieve, then we
coulg evaluate. But the point is, here we are just pouring money into
the same old thing. An absence of standards for dispensing money
and the absence of national goals is what disturbs us most.

Senator PrrL. I am afraid that in many Government programs a
certain amount of money is wasted. I see this in our study of title I,
which is where a great deal of this money probably should be spent.
And one of the worries I have about the President’s revenue sharing is
that title I, which depends for its ultimate expenditure on local officials,
would not be spent for the benefit of the people in the ghetto areas
because they don’t vote as a rule with the same heaviness as do the
citizens of suburbia.

For that reason, the money would be lost.

Mrs. EpeLman. Senator, while I agree there is a lot of waste in Gov-
ernment programs, there are ways that we can cut it down. This com-
mittee and other committees like this in the Congress can take extra
care to put in extra safeguards, and can hold oversight hearings. I think
you would get a better performance if you would make them have de-
cent monitoring and evaluation systems and make them come in and
report on what they are achieving in terms of results.

You can have standards that you set out in legislation of what you
want them to achieve, and then you can demand performance stand-
ards from these agencies. I think there is much you can do in writing
the legislation which would cut down on the waste.

Again, I want to make a point that, while we endorse the use of
more money—I think a lot more money can be helpful—desegregation
itself does not demand more money. I think that Federal enforcement
Eolicies are crucial, and I think you have to keep bugging them on

oth of these things at the same time.

Senator PeLL. When we try to ccinbine the elements of both bills,
they seem so different that you almosi have to be a Solomon and alinost
cut it arithmetically. ,

Mrs. EpeLman. I do have very big problems with what I would
leave out. If you are going to make ne choose and mesh these things,
I would like to submit to the chairman a memorandum on how we
could best mesh these things. I think that might be a more thoughtful
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undertaking, rather than to say from the top of my head that I am for
this or for that, :

Senator Prrr. I would very much appreciate such a memorandum
written in nonlawyer-like language. As chairman of this subcommit-
tee, my job is to try to get out a bill. I still deeply regret not having
reported out, a bill in the last session of Congress. I will do all that,
I canto get a bill out in this session. )

Do you think funds for desegregation are necessary at this time?
The statement “Funds for desegregation such as the administration
is asking for are not really necessary™ has been heard. What would be
your comme:1i. on that.?

Mrs. Epenaan. I don’t think there is an emergency, Mr. Chairman.
I think funds are necessary for technical assistance, for educational
assistance, particularly in the North and the West and the urban
cities where the school districts are grossly underfunded and cannot,
come up with the resources to bring about major reorganization of
the school systems, so real integration can be achieved.

I think there is a need for substantial sums of money quite apart
from enforcement policies. I don’t think that is an emevgency thing,
but I think there is a clear need for massive sums of money to bring
about massive integration in this country.

Senator PeLL. Would you have any idea of a figuve ?

Mrs. Epenman. It is billions and billions. T don’t think anybody
has costed it out, but it requires a lot more than what we are talking
about now.

Senator PeLr. From your viewpoint, do you think we would do
just as well to put this money in title I?

Mrs. EpeLman. No, they are different things. I would be just as
happy if title I were enforced well. .

gecondly, the point is, I think this money would be well spent if
it is carefully earmarked for things that are clearly related to de-
segregation, carefully related to new kinds of innovations and achiev-
ing integrated schools and building educational parks and funding
magnet schools in the ghettos in the northern areas. I think if you
earmark and pinpoint specifically the kinds of desegregation experi-
ments you want to fund, it would be very useful. I think 683 does that
in very large part. '

Senator PeLr. Senator Javits?

Senator Javirs. Mrs. Edelman, thank you for being with us.

Mrs. Eperaan. Can I also issue an apology to you? You submitted
something for me to answer some months back when I was out having
a baby, and I never got around to it. I am now in the process of doing
that answer, and I will have it to you in the next few days.

SIZE OF AUTHORIZATION

Senator Javrrs. I will accept that as your superior duty.

Mrs. Edelman, the thing that does interest me is a remark which
I am told you made about whether we should have spent the $75 mil-
lon at all. It prompts me to ask you what do you think about the order
of magnitude we are talking’ (ﬁout, both Senator Mondale and the
administration. Should we simply accept the billion and a half figure ?
We thought the $75 million, if anything, was too little. Our complaints
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really weren’t with the money. They were with the fact that we didn’t
think many of the conditions were observed and that we were em-
barrassed by the use of some of the money. The Department’s defense
on the other hand is that most of it, the overwhelining majority, was
well used and that what we picked up was only the fallout and that
the gain was worth it. )

Give us your opinion as to the money. Do you think we are shooting
for too big a figure?

Mrs. EpeLman. Senator, the issue is not as to the money. It is not
that I think the $75 million should not have been used. My problem
was that it was put out too quickly without safeguards and assur-
ances that it would be spent for things that would effectively increase
desegregation.

There is no doubt in my mind that we could spend $10 billion effec-
tively for desegregation in this country, if the regulations were written
tightly, if the administering agencies would enforce the regulations or
the safeguards tihs committee may write up, and if they make sure that
they set out goals and achieve results that we can measure and which
we have written out clearly in our legislation.

My problem is not with the amount of money, it is in how it is going
to be spent and whether we have built in the best safeguards and goals
and standards to insure progress and to insure results.

Senator Javirs. So you support the billion and a half?

Mrs. EpeLman. I would support that and your making it $10 billion
and I would find a way to spend that as a first step.

DESEGREGATION AND INTEGRATION

Senator Javits. Really the administration is saying that the course
of desegregation has not progressed so far but that it needs the stimulus
and incentive of this kind of money. So they want to put their emphasis
on those who desegregate. That 1s really what it comes to.

Senator Mondale says, let’s put a goal further down the line, the goal
of the integrated school, and speng our money for that because that
drags along with it, as 1t were, all of the problems of desegregation.
Now, do 1 ﬁat;her that you opt for the program longer down the road
even though it may not particularly finance desegregation as the admin-
istration claims their approach would more quickly? I noticed you
shook your head.

Mrs. EpeLman. I disagree with the analysis basically. My great prob-
lem with the $75 million again here is that we tend to reward those
people who have footdragged for the longest and who have been 17
years in coming into compliance. Here we say all of a sudden they
are the ones who need the money most. It seems to me we have to
raise the standards of performance. I think real integrated schools
are achievable right now to both South and North, and I would
hope under the standards of this administration is accepting in its
desegregation plans there are real integrated schools in Atlanta or
Houston, Tex., which could set examples in that community which
HEW would want to fund. I think there are integrated schools now
in the North which could be strengthened—magnet schools in Evan-
ston, I11.,, in Massachusetts, in Englewood, N.J., and other places that
are very real and need funding right now.
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So I don’t think it is a pie-in-the-sky future thing. It is what we
are and should be achieving now. But I think the country has to stop
thinking negatively in terms of finishing off what has gone on for
the past 17 years. We are at o point where we should say nationally
we favor quality education, we are going to find out where it can he
achieved, and here is where I would have more money. People will
want to do these things and I think you should say segregation is bad,
we have to support good performance and good quality education
North and South and I think we can do that. I think we can spend
$114 billion on quality integrated schools in the next 2 years.

TWO-YEAR AUTHORIZATION

Senator Javits. That 2 years-bﬁsiness troubles me. Do you really
think it can be done effectively without force feeding and scattering a
lot of money that isn’t being well used in the 2 years? Shouldn’t we

give them more time ? Let them spend it in the 2 years, if they can, but :

don’t mandate it in the 2 years?

Mrs. EpeLman. I think 2 years is reasonable. I think if we were

asking them to reorganize their whole school district and if we.were
asking New York City to desegregate all of the city that wouild take
more than 2 years. I think if we are asking New York City to come
in with a decent proposal for two schools, I think they could do that
in 2 years. : S

I think that you don’t have to force feed them, but I think you can
say there are certain things that we think are achievable that vou
ogg}}llt_ to achieve right away. I don’t think this is a pie-in-the-sky kind
of thing. '

Senator Javr-s. So you are for the 2-year term?

Mrs. EpeELman. Yes; and the alternative is to continue to fund
districtwide mistakes in the South as well so I don’t think the admin-
istration alternative is any better.

Senator Javrrs. The administration is willing to go for some ex-

‘perimental money, a percentage for educational changes, et cetera,
- and they are even willing to go for some money for integrated schools.

But I think it is a question of how much percentage will go for the
desegregation effort.

Senator MonpaLe. Will the Senator yield ? :

They have never agreed to build one educational park. They say.
give us the money and we might build it.

Senator Javits. We are coming to that. Senator.

Senator MonpaLE. I hope so.

Senator Javits. I like what you say about presenting some ideas
to us which will endeavor to reconcile the two positions. I would like
to assure you that this will be very helpful to me because, as Senator.
Pell said, I want to do the same thing. We have to be understanding
to the fact that if the President vetoes a bill we may have the same
terrible problem we had with the manpower bill everybody thinks
it is very desirable but we are absolutely nowhere. So I am hopeful.
I know Senator Mondale well enough to know that he feels that to
him the aim is greater than anything else. I will do my utmost. I can
assure you, to see if we can get a bill and get one we can get the neces:
sary support to pass.
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I think it is very helpful that you go for the billion and a half in
2 years. .

K/.[rs. Eperman. Senator, I would just say that it is very uncom-
fortable for me to find myself opposing a bill which your name is on
because usually we are working together. I have :. great deal of con-
fidence in your ability to sell stuff, and I would just urge that you
sell what we think is sellable and try to maintain the highest possible
standards. . )

I think the President would be in a very ‘difficult position to veto
a bill that in fact is not contrary to many of the things he has en-
dorsed publicly. I think the amount of money and his great emphasis
on school desegregation make it rather difficult politically.

I would just urge you to be on our side because I just have a great
deal of confidence in your persuasiveness and your ability to help
carry this. :

Senator Javirs. You are very kind, but I really think it is a short-

sighted view to impliedly feel that I shouldn’t have been on the ad-
ministration bill because frankly, Mrs. Edelman, you could forget
this whole thing if I weren’t. The fact that I am, is the real assurance
that you are going to get a bill. I deeply feel you will. If that is the
extent of my sacrifice it is very minor. '

Mrs. EpeLman. Thank you, Senator.

Senator MonpaLe (presiding pro tempore). Mrs. Edelman and Mrs.
Martin, as I understand your criticisms of the administration bill—
and there are many— you began with the points that there are no
standards, no definition of what it is the administration intends to
do with this money.

I think the record bears you out, both in terms of what HEW did
with the $75 million and, secondly, their response to questions put to
them—Mu. Richardson, Mr. Marland—as to how they define what it
is they are after. I submit the record shows there 1s no definition
whatsoever. Stripped to its essentials, the administration said, “You
give us $1.425 billion and we will do with it as we please.” .

They talk about desegregation, but won’t define it. They talk about
creative and innovative ideas and won’t say what they have in mind.
And so then we are thrown back to trying to define what it is that
they refuse to define, and all we have to go on is the ESAP report
which shows how they misspent the first $75 million.

I agree we have had many years of frustrations with education
programs, but I submit one of the reasons is that Congress has not
exercised its responsibility to define what it is we are up to, and then
to develop tools in conjunction with those objectives to assure the
Administrators will do what it is we want done.

I think one of the key reasons for the great frustration surrounding
title I is that we passed the bill with no protection, no right in the
target population to see that thé money was spent in the way we
wanted it spent, no enforcement toois to be sure it really went for
those purposes. And thus we see the great disappointment and despair
surrounding this program.

So, if we really want to do our duty here, if we really want a bill
to achieve certain defined objectives, I think we have a duty to define
them and the duty to develop an administrative and enforcement
apparatus that sees that they are done.
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I think the proposal we have introduced is not perfect, I know
it is far short of a sweeping bill. But at least it tries to define what we
are after and at least. it tries to surround those objectives with admin-
istrative and enforcement machinery which hold some promise that
they will be tried, for better or for worse. So when we get done 2
years from now and we can decide what works and what doesn’t work,
and maybe have a national experiment with integration which puts us
on the right track. Right now, all we hear about is the disappointing
and explosive problems, and we hear very little about the success
stories.

That is why I feel very strongly that we have a duty here in this
committee. Now, regarding compromise, we tried very hard to com-
promise last session. First of all, it is not the Mondale bill, it is the
Education Subcommittee bill. It was approved unanimously by this
_sul&committee after weeks of hard work. Then the administration shot
1t down.

Then we tried to negotiate again for about 3 weeks with the admin-
istration and the negotiations resulted in this kind of an ultimatum
from the administration—“Either you take our bill or there will be
nothing.” They went so far as to see that the House bill was held
at the desk so that it could not even come to the appropriate committee
to be dealt with.

With that kind of background we now come back again and say,
“let’s compromise.” I am ready, but on what? The administration
won’t tell us what they want to do. They won'’t tell us what their stands
are. All we have got i1s the ESAP report, and the administration says
it s really a success story. If that is a success story, they ought to lend
that public relations man to the Defense Department to help them ex-
plain Laos, because they are having troubles there and are just
about as successful. It is stalled, it is not getting anywhere.

I lose my temper because anybody who has read this report knows
that the expenditure of those funds was a national scandal and an
outrage. To have to sit back here and hear, well a little bit did a little
bit of good, when HEW funds schools that are giving away private
property to segregation academies, when they funds schools that seg-
regate children by color when they come through the front door, that
put black kids in one class and white kids in another class and don'’t let
them meet—you find that you are not supporting desegregation, you
are endorsing segregation.

As I understand your review of 295 districts receiving ESAP
grants indicated that 179 of them were engaged in practices which
should have rendered them ineligible, and 87 others were engaged in
practices that made their eligibility questionable at best.

HEW, in response to your report, investigated 48 of these districts
specifically for violations of ESAP and another 84 for general title
VI overview purposes, and found that your report was substantially
correct. What action has HEW taken in light of these findings, and
téo 1&0\\?7 many of these districts have they terminated or suspended

unds?

Mrs. MarTiN, We don’t know the answer to that. I would hope that
the committee will ask Mr. Marland that question when he comes
tomorrow. We have heard some of rumors regarding HEW action,
but we do not know of any specific action they have taken other than
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with respect to the two districts that were clearly ineligible because
they had been determined to be ineligible for any Federal funds be-
cause of title VI violations. We are not aware of any other action
-taken by HEW.

Senator MonpaLe. The HEW report generally supporting your
findings with respect to these violations seriously contested your find-
ings aﬁiut program matters. You indicate in your testimony a willing-
ness to discuss the specifications on which you and HEW disagree.

Would you %ive us your version of what the factual situation is in
Jackson, Miss. ?

Mrs. MarTIN. I will make an effort, the entire Jackson situation
is both complicated and confusing. Jackson is the school district that
received the first ESAP grants. The grant was made without an ap-
proved application and it was approved with a special understanding.
And the Office of Education agrees that this is what happened.

We also stated on our report that the Jackson program amounted to
no more than general aid to education. The Office of Education goes
into a great deal of detail in explaining the situation in Jackson prior
to making the ESAP grant, stating that there had been violence in
the community et cetera. But, the project that was approved would
seem to have little or no relationship to the violence. The ESAP
project, or one of the projects, is to finance a closed-circuit television
system to provide what the school system described as “individual
instruction.”

As far as we are concerned, there is not a single school system
in the United States whether it is desegregated, desegregating seg-
regated or integrated that would not like to have a closed-circuit tele-
vision system for individual instruction. There is nothing that is an
emergency about this situation. In our view it is no more than general
aid, the kind of aid that any school system would like to have and
probably needs.

Senator MonpaLE. I believe in your report you suggested that books
that had been in the Jackson school system, textbooks, had been
transferred to private segregation academies. Am I correct in that?

Mrs. MarTIN. Yes; we charged that the Jackson school system had
transferred public school property to a segregated private academy,
and this should have been ineligible to receive ESAP funds. In their
response, the Department of HEW agrees that Jackson had trans-
ferred books to private segregated academies. However, they go on
to say that the books were subsequently returned by the Jackson board
to the State department of education and then the State department
delivered the same books to the segregated academies. This trans-
action then rendered the Jackson system eligibile to receive $1.3
million in ESAP funds.

Senator MonpaLe. That seems to satisfy that issue?

Mrs. MarTIN, Yes; HEW was satisfied.

Senator MoNDALE. So the issue is not whether a school district, in
fact, is supporting a segregation academy, but rather whether he books
go around the block once or twice?

Mrs. MarTIN. Yes; that is the strategy that was used to purify the
Jackson school system conduct.

Senator MonpaLe. Can you comment on the LaMarque, Tex., sit-
uation which you referred to originally in your ESAP report?
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Mrs. MarTiN. In somne respects it is similar {o Jackson. It is an-
other case of a school district requesting ESAT [funds for a television
station to provide closed-circuit television for jchildren. The funds
were approved for LaMarque to purchase a clgsed-circuit television
system. And I think the Office of Edncation says fhat additional funds
were given to them to deal with another kind of pmergency. So again
it is general aid to deal with problems or to dp the kind of things
that school districts through the country would ljke to do.

Senator MonpALe. It has no desegregation cojnponent in it at all,
in your opinion?

Mrs. MarTiN. None that we were able to idengify.

Senator Moxnare., What about the Andalusiaj Xla., situation ?

Mrs. Marmin. Andalusia is the district we rojjorted as having one
of the most racist ESAP projects, The Office off Education response
to our charges was that the wording in the gpplication was bad
and that there are some problems in the district. hey plan to conduct
a follow-up review. If the committee is satisfied with that response,
I would be a little disappointed. I am not satisfieq with their response.
OE does not indicate what the problems are, they simply say that the
project had apparent problems in accomplishinjy the defined objec-
tives. And I hope the objectives ave not still the racist ones that were
set forth in the application.

Senator MoxpaLe. Would you read from your freport on Andalusia
as toexactly what they were doing?

Mrs. MarTiN. “Andalusia, Ala., proposed a ¢qmmunity project to
deal with the morals, conduct, health and personil standards of black
students, and the home environment of black stidents. According to
the application, the houses and neighborhoods of black children are
generally unattractive. Little effort is made to mijke the surroundings
attractive with flowers, pictures or furnishings. The grants will pay
for visits by teachers to the home of each black chilid.”

Again, the Office of Education admits that theje are some problems
and that they are following up. I hope that thg follow-up will not
be to determine whether flowers are being plajpted in front of the
right homes, but rather they are going back to Andalusia to look at
exactly what the Andalusia school system is dping with its ESAP
grant.

Our concern with the Office of Education’s rjgsponse is that there
is a great deal of ainphasis about going back wujd making the school
system clean up the language. It isn’t the langupge we are concerned
about, it is what is behind the langunage.

If I had to describe in one sentence our evalnatjon of what the school
desegregation “emergency” was in September 1470, it would be what
white parents saw as the inconvenience of desegregation and ESAP
funds, for the most part, were spent to mnake wliite parents feel com-
fortable about desegregation, to bathe black cliildren as they come
through the schoolhouse door, to provide showers to run them throngh
before they go into the classroom. That would be jny one-sentence eval-
nation of the emergency ; that white people feel ujicomfortable about it
and the Government was trying to provide funils to make them feel
better about it. In fact, black children have had to put np with the
inconveniences of school desegregation. It is “thdir” schools that have
been closed, “their” teachers that have been firdd, and “their” prin-
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cipals that have been demoted. However, little ESAP money appears
to have been spent to make them feel comfortable.

Senatore MonpaLe. The Congress enacted restrictions which were
widely violated—that is schools which had given property to segrega-
tion academies would not be eligible, that schools which were simply
substituing Federal dollars for local dollars would not be eligible,
and several others.

In addition to that, we provided that it should be a national program
to be applied nationally with respect to all minorities. I think it is fair
to say that for all practical purposes, this was a Deep South program,
substituting Federal dollars for local dollars would not be eligible,
that there were practically no funds used north of the Mason-Dixon.

In addition to what we told them not to do, and they ignored, I think
the bigger issue 1s that there 1s very little evidence thatt hey used these
funds to encourage anything, to encourage a quality integrated school,
to encourage some definition of desegregation.

They keep selling this bill on the grounds that it is going to facilitate
desegregation, and I don’t see any evidence that under the initial $75
million they were facilitating anything.

Mrs. MarTIN. It is my impression that the Office of Education exer-
cised no leadership at all in administering this program ; that it simply
approved anything that came down the pike. The school systems de-
fined their own emergencies, came up with their own ways of dealing
with it. Qut of the entire $75 million I doubt that we have more than
a dozen good experiences. I do not believe that we can point to any-
thing upon which to build, to say that this is the direction in which we
should be going. Because we have as many different kinds of ap-
proaches to dealing with the issues as there were programs funded.
Indeed, nobody really dealt with the issues, I think the fact that the
Office of Education did abdicate its leadership role is primarily re-
sponsible for the mess that was made of the $75 million.

Senator MonpaLe. I gather you both feel strongly that the legal
services portion of this bill is very important to a meaningful approach.
As you know, the Commissioner strongly objected to it and suggested
that maybe the OEO legal services program could provide an alterna-
tive. I assume he has a plan for California I haven’t heard about.

Is it not the case that today most of the lawyer’s fees and costs to
resist desegregation, resist the 14th amendment, are paid out of public
sources ?

Mrs. EpeLman. Yes, sir.

Senator MonparLe. And ironically those that are trying to enforce
the constitution have to raise funds privately, particulaﬁ now that
title IV has abandoned its role of enforcement and the Justice De-
partment is taking, to say the least, a low silhouette posture. Isn’t it
all the more important that it be possible for private attorneys to
bring actions on behalf of the constitution, to enforce these constitu-
tional rights of these schoolchildren? And if that is going to be done
there must be some available source of funds to pay the reasonable
fees and costs? A

Mrs. EpeLman. I think that is crucial, Senator. In terms of enforc-
ing the Constitution, it has usually been the private groups which
have forced the Government’s action. It was private groups that won
the 1954 Supreme Court decision, after whicL the Government came
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in, It has been private groups that sensed what the law could do and
set the outside perimeters of what the law should be.

Without private legal help, we would be nowhere near where we are
in guaranteeing protection under the 14th amendment, and particu-
larly since the whole posture of northern school law and urban school
law is undeveloped, and because the Government does not take an
active role. Because we are in the stage of developing the law in north-
ern urban school districts and because they are so much more expen-
sive than the average suit would be, it is crucial to keep private groups
in there because it 1s going to be them rather than the Government,
who are going to establish the principles in law and bring desegrega-
tion on a nationwide basis.

I think we are facing a terribly important. struggle right now in
the North where so little has been done, like you said.

Senator MonpaLe. I appreciate your excellent testimony and the
very fine work that you have completed i1 the ESAP report, which is
really the only information that we have to go on. It shows how im-
portant it is for the Congress to enact a law that has been set up in a
way that will work.

Thank you very much.

Mrs. EpeLyvan. Thank you.

(Further information subsequently received follows:)
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COMPTROLLER GENERAL OF THE UNITED STATES
WASHINGTON. D.C. 20348

B-164031(1)

Dear Mr. Chairman:

This is our report on the need to improve policies and
procedures for approving grants under the Emergency School
Assistance Program administered by the Department of
Health, Education, and Welfare. Our review was made
pursuant to your request of November 24, 1970.

Sincerely yours,

T (] fat

Comptroller General
of the United States

The Honorable Walter F. Mondale
Chairman, Select Committee on

Equal Educational Opportunity
United States Senate
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COMPTROLLER GENERAL'S REPORT TO
SELECT COMMITTEE ON EQUAL
EDUCATIONAL OPPORTUNITY

UNJTED STATES SENATE

DIGEST

WHY THE REVIEW WAS MADE

NEED TO IMPROVE POLICIES AND
PROCEDURES FOR APPROVING GRANTS UNDER
THE EMERGENCY SCHOOL ASSISTANCE
PROGRAM

Department of Health, Education, and
Welfare B-164031(1)

At the request of the Chairman, Senate Select Committee on Equal Educational Opportu-
nity, the General Accounting Office (6A0) reviewed the policies and procedures of the
Department of Health, Education, and Welfare (HEW) for approving grants of Federal
funds to school districts to defray the costs of meeting spec¢ial problems arising from
school desegregation.

To meet the emergency needs of school districts that were desegregatipg, the President,
on May 25, 1970, requested that the Congress appropriate, under six existing legisla-
tive authorities, $150 mil1lion to be made available immediately to these school dis-
tricts. On August 18, 1970, the Congress appropriated one half of this amount and
thereby established the Emergency School Assistance Program.

In accordance with the Committee's request, GAD selected grants made to 50 school dis-
tricts for its review of approval procedures. The 50 grants, which were made by five

of the HEW regional offices, totaled about $14 million, or about 25 percent of the ap-
proximately $55 mill{ion in grants made to 793 school districts as of November 13, 1970.

This review was conducted at HEW headquarters, Washington, D.C., and at five HEW re-
gional offices. No work was done at the grantee school districts. Consequently, this
report does not contain comments on the procedures and expenditures of the school dis-
tricts relating to these grants. As a follow on to this review, GAOD plans to make re-
views at the school districts to examine into the expenditures of the grant funds..

The Office of Education and HEW have not been given an opportunity to formally examine
and comment on this report, although most of the matters were discussed with agency
officials.

FINDINGS AND CONCLUSIONS

Procedural Weaknesses

GAD believes that, in many cases, school districts did not submit with their applica-
tions, nor did HEW regional offices obtain, sufficient information to enable a proper
determination that the grants were made in accordance with Program regulations or that
the grants were in line with the purpose of the program.

Most of the applications did not contain comprehensive statements of the problems

faced in achieving and maintaining desegregated school systems, nor did they contain
adequate descriptions of the proposed activities designed to comprehensively and effec-
tively meet such protlems. Particularly, there was a lack of documentation in the re-
gional files as to how the proposed activities would meet the special needs of the
children incident to the elimination of racial segregation and discrimination in the
schools. (See pp. 26, 45, and 55.)

Therefore GAO believes that the applications in many cases did not provide HEW with an
adequaté means for detemining that project approvals were based upon consideration of
such required factors as the applicants' needs for assistance, the relative potential
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of the projects, or the extent to which the projects dealt with the problems Faced by
the school districts in desegregatiny their schools.

The files supporting most of the grants reviewed did not evidence full compliance by
the school districts with the regulations concerning the formation of biracial and stu-
dent advisory committees. Also most of the ‘applications did not contain, contrary to
the regulations, adequate descriptions of the methods, procedures, or obJectwe crite-
ria that could be used by an independent organization to evaluate the effectiveness of
each project. (See pp. 38, 39, 4/, 51, 58, 61, 67, and 69.)

Officials in HEW's Atlanta Regional Office which made 28 of the 50 grants reviewed,
told GAO that they generally did not have detailed information beyond that in the
project files concerning the program activities set forth in the applications. Some
said that they did not have time, prior to grant approval, to seek additijonal inforna-
tion and had to rely on school district officials to identify the major problems which
the districts faced in desegregating their schools and to propose programs to deal
with those problems.

Officials in HEW's Dallas Regional Office, which made 12 of the grants agreed, in gen-
eral, that many of the applications did not contain adequate statements of the problems
or descriptions of the activities designed to meet these problems. Officials in both
the Dallas and Philadelphia Regional Offices--the Philadelphia office made seven of the
grants reviewed--told GAO that they had satisfied themselves with respect to the merits
of the projects, prior to project approval, on the basis of their knowledge of the
school districts' problems and of their contacts with school officials to obtain addi-
tional information as considered necessary. There was an almost complete lack of docu-
mentation in the files with respect to the additional information that was known to, or
obtained by these regional officials on the basis of which they had determined that the
projects merited approval.

In the Kansas City and San Francisco Regional Offices which approved a total of three
applications, the applications seemed to have provided sufficient information to enable
regional officials to determine that the proposed activities were in line with the pur-
poses of the program.

Transfer of properiy in lLouisiana

GAO noted that Louisiana law requires that school districts furnish school books and
school supplies to students in private schools and provides that transportation may
be furnished to students attending parochial schools, HEW regional officials con-
tacted 14 Louisiana school districts prior to grant approval and determined that the
majority had transferred property or had provided transportation to private schools
under the State law. For the two Louisiana districts included in GAO's review, HEW
determined that neither district had transferred property or had provided transporta-
tion to private schools. HEW decided to certify that the Louisiana school districts
were eligible for program funding if it had no indications of civil rights violations
other than the transfers allowed by Louisiana law.

Questionable Situations

GAO believes that HEW shou'ld have questwned prior to grant approval, the following
situations noted during GAO's review.

-~-0One school district appeared to have been ineligible to participate in the program,
because it had entered the terminal phase of its desegregation plan prior to the
time period specified in the regulations for eligibility. After GAO brought the
situation to the attention of HEW officials, payments under the grant were sus-
pended, pending a final determination of eligibility. (See p. 20.)

-~Information pertaining to another school district indicated that program funds may
have been used, contrary to regulations, to supplant non- Federa] funds available
to the district prior to approval of its grant. (See p.
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--Information in the regional files at the time that one district's application was
reviewed showed that the ratio of minority to nonminority faculty in each school
within the district was not substantially the same as the ratio for the entire
school system, contrary to the regulations. (See p. 59.)

GAO noted another case where information that had become available after the grant was
made indicated that program funds may have been used to supplant non-Federal funds
otherwise available to the school district. (See p. 37.)

Reasons for Weaknesses

GAD believes that the weaknesses in the HEW procedures and practices were due, to a
large degree, to HEW's policy of emphasizing the emergency nature of the program and,to
its desire for expeditious funding, at the expense of a more thorough review and evalu-
ation of school districts' applications, particularly as to the adequacy of described
program activities in satisfying program requirements.

GAO believes that, to overcome the weaknesses in the HEW grant approval procedures, HEW
should undertake a strong monitoring program to help ensure that the grant funds al-
ready made available to the school districts are being used solely for program purposes
and not for educational assistance in general. GAO recognizes that postgrant reviews
at certain grantee school districts are currently being made by HEW regional officials.

RECOMMENDATIONS OR SUGGESTIONS

GAO believes that, in the event additional Federal funding is authorized for similar
assistance to school districts to defray the costs of meeting special problems arising
from the desegregation of elementary and secondary schools, HEW should strengthen its
procedures for approval of grants to school districts. Such action should:

--Provide sufficient time for regional officials to make a thorough review and eval-
uation of each application received so that approval will be based on an under-
standing of the problems faced in achieving and maintaining a desegregated school
system and on an adequate determmination that the proposed activities are designed
to meet such problems.

--Require that all information relied upon in approving school district applications,
whether obtained orally or in writing, be made a matter of record so that the ba-
sis upon which grant approvals are made will be readily available to HEW program
managers or to others authorized to review the conduct of the program.

--Provide for an effective monitoring system to help ensure that (1) grant funds
made aveilable to the school districts are being used for the purposes specified
in their applications and (2) the school districts are complying with HEW regula-
tions on nondiscrimination as well as with the other assurances given in their ap-

plications.
Tear Sheet
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Senator Moxpare (presiding pro tempore). Qur final witness this
morning is Carl J. Megel, representing the American Federation of
Teachers. : .

We are very pleased to have Mr. Megel with us here this morning.

STATEMENT OF J. CARL MEGEL, DIRECTOR OF LEGISLATION,
AMERICAN FEDERATION OF TEACHERS

Mr. Meeer. Mr. Chairman, my name is Carl J. Megel.

I am the legislative director of the American Federation of Teach-
ers, a national teachers’ union of more than 250,000 classroom teach-
ers affiliated with the AFL~CIO.

It is a privilege for me to appear before this subcommittee to present
the views of the American Federation of Teachers in reference to
legislation under consideration designed to aid school districts meet
special problems incident to integration in elementary and sccondary
schools.

The American Federation of Teachers has a proud record in sup-
port of integrated education. The amicus curiae brief which we filed
with the Supreme Court in 1954 was followed by an AFT convention
resolution which required integration of all of our segregated locals,
a directive which became an accomplished fact by the end of 1957,

Unfortunately, the rate of school integration has proceeded at
much slower pace. Accordingly, there is a legitimate and urgent need
for a carefully defined Federal assistance program to aid school dis-
tricts to complete school integration.

However, integration for the sake of integration alone is only a
partial educational solution and becomes truly meaningful when ac-
companied by quality education. Therefore, our emphasis must be
directed toward a goal of quality integrated education.

It 1s encouraging to note that there is concern in this regard by the
Congress of the United States as evidenced by the introduction of
specific bills now under consideration by this subcommittee. We refer
to S. 195 cited as the “Emergency School Aid Act of 1971” and S. 683
cited as the “Quality Integated Education Act.”

The 90th Congress considered an act cited-as the “Emergency School
Aid Act of 1970.” In my testimony before this subcommittee at that
time I stated that—

We strongly urge that if the Congress should decide to enact this legislation
that it should do so only after it has established and included strict guidelines,
criteria, and allocations, and has reduced to a minimum the discretionary powers
of the Secretary of Health, Education, and Welfare in order to avoid the legisla-
tion becoming a political grab bag.

Unfortunately, the time element prevented passage of this legisla-
tion. However, by conglomerating funds from a variety of Federal
departments, the administration did receive an emergency appropria-
tion of $75 million to be used in an emergency school aid integration
program.

nfortunately, adequate safeguards and guidelines were not estab-
lished. As a result, the school districts which received assistance under
the initial $75 million emergency school assistance program compiled
a sorry record.
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Last November, six civil rights groups—American Friends Service
Committee, Delta Ministry of the National Council of Churches,
Lawyers Committee for Civil Rights Under Law, Lawyers Constitu-
tional Defense Committee, NAACP Legal Defense, and Educational
Fund, Inc., and the Washington Research project—issued a carefully
documented report based upon onsite visits to 295 districts receiving
emergency school assistance program funds.

This report is entitled, “The Emergency School Assistance Pro-
gram—An Evaluation.” The complete report was published in the
Congressional Record under date of December 29, 1970, beginning on
page S.2143.

This report states that 179 of the districts clearly were engaged in
civil rights violations which should have rendered them ineligible for
grants. In 87 other districts, the report finds sufficient evidence to
question eligibility. Out of the 295 districts visited, the civil rights
groups found only 29, where no evidence of illegal civil rights practices
existed. '

Moreover, the report found 13 clear cases of illegal assistance by
public school districts to racially segregated private schools. In
Gadsden County, Fla., for example, which received a grant of $133,-
000 the civil rights groups found two public school buildings were sold
to segregated private schools and one of these buildings was sold at an
apparent price of $10. In addition, they found that public school
equipment and supplies were donated to private schools.

Tlrl)e February 22, 1971, issue of the Washington Daily News carried
an article in which it stated that—

Federal civil rights investigators charged today a rural Mississippi school
district that had sold a public school building and land to a private academy re-
ceived emergency Government school desegregation funds. The investigators said
the incident was one of several violations found in their probe of the spending of
$75 million in emergency funds made available last year to help school districts
carry out desegregation programs.

Despite this report, we are not aware of HEW’s termination of funds
in this case, or other such cases under this appropriation.

Mr. Chairman, and members of this subcommittee, I state emphati-
cally, that this practice must stop at once. It becomes an irreversible
action. A school once sold cannot be retrieved. If universally continued,
it would mean the termination of public education in America.

Referring again to the report, “Emergency School Assistance Pro-
gram—An Evaluation,” we find 94 clear instances of aid to districts
which continue to maintain segregated classrooms. For example, in
South Pike, Miss., which received an ESAP grant of $21,300, the re-
port found that both black and white children attend grades 7 through
12 at the former Eva Gordon School. However, the classrooms in these
grades, with few exceptions, were either all black or all white.

The report found 98 districts that had discriminatorily dismissed or
demoted black teachers. In Newark County, Ga., which received a.
grant of $11,000, the report found out that a black principal—with 22
years’ experience, a masters degree in administration, and postgradu-
ate work in guidance and counseling—was demoted to “coprincipal”
gf an integrated high school and assigned chiefly to lunch and halls

uties.
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In addition to the 98 clear examples of discrimination against black
faculty members, the report finds evidence of such practices in 123
additional districts—a total of 221 of the 295 districts which were
visited.

We find this evidence of massive discrimination against black
faculty members particularly disheartening. Many of these abuses are
now beyond correction. Teachers must eat and they must support their
families. Many teachers subjected to unfair treatment last fall, have
had to accept employment elsewhere.

We are encouraged that the administration reports plans to set aside
funds for retraining and job placement for these teachers. But this
program cannot begin to compensate teachers who have lost employ-
ment through discriminatory practices, and they cannot compensate
communities for the loss of an irreplaceable educational resource.

To further substantiate these discriminatory practices, I should like
to place in the record a special report issued in December 1970 which
was prepared by the Race Relations Information Center entitled, “Dis-
placement of Black Teachers in the 11 Southern States.”

Senator Moxpare. Without objection that will be placed in the
record. :

(The information referred to follows:)
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SPECIAL
REPORT

DISPLACEMENT OF BLACK
TEACHERS IN THE
ELEVEN SOUTHERN STATES

By Robert W. Hooker
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Nashville, Tennessee 37212
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This report was prepared by the Race Relations Information
Center under a contract with the United States Department of
Health, Education,‘and Welfare, Office of Education. RRIC
maintained complete supervision and control of the project,

and is solely responsible for the contents of the report.
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# In Georgia, a black man who had been a pr'ncipal for 25 years found
himself teaching social studies and history to seventh graders.

# In Scuth Carolina, a woman with nine years' experience scored L23
on the National Teacher Examination--two points below "B" certification.
When new contracts were sent out to the teachers at her school last spring,
hers was not renewed.

# In Alabama, a woman who had taught home economics for 23 years was
transferred fram an all-black to an "integrated" school and assigned to
teach second grade. Five days after she signed her new contract, she was
fired for "incompetence."

# In North Carolina, a ran with a degree with 15 years' experience had
taught shop classes in a renovated barracks building. When a new school
was buiit and desegregated, a young white man with no experience was hired
to teach shop, and the experienced black teacher was transferred to a less
desirable post. He "became a little dissatisfied," and quit his job.

# In Virginia, a county school system that is LO per cent black has
a faculty that is 15 per cent black. This year the system hired 23 new
teachers. All but one of them is white.

Hard evidence is elusive and personal opinions sometimes conflict, but
the apparent effect of desegregation on black teachers across the South this
‘year has been more negative than positive. Hundreds of them have been demoted,

dismissed outright, denied new contracts or pressured into resigning, and the

teachers hired to replace them include fewer and fewer blacks. Ironically,
the Southern version of school integration appears to be reducing, rather
than expanding, the professional opportunities of many hundreds of black
teachers.
Statistics on the situation are virtually nonexistent. Most officials
in state departments of education maintain that the problems are minimal,
1
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or nil, and superintendents and principals at the local level usually
express a similar view, Many of the displaced teachers themselves are
reluctant to discuss their predicament. Yet there is enough smoke arising
from the testimony of some 250 persons contacted this fall by the Race
Relations Information Center to suspect a big fire--a fire that is deci-
mating the ranks of black classroom teachers and threatening black principals
with extinction.

The RRIC survey of 11 Southern states, conducted largely by phone,
reached white and black teachers and principals, teacher association
executives, attorneys, civil rights and community leaders, state and
federal officials, and journalists. None of them could offer definitive
assessments backed up by extensive statistical evidenne--the data of teacher
displacement, given the transitory nature of the teaching profession and
the reticence of school officials and teachers, is simply too elusive.

Boyce S. Medlin, human relations specialist for the North Carolina Good
Neighbor Council, aptly described the situation. "You can see the tracks,"
he said, "but you can't find the body."

Even without the bodies to prove how extensive displacement of black
teachers is, several general conclusions emerge from the maze of scattered
data, official and unofficial reports, individual opinions and outright
guesses:

# The number of black teachers being hired to fill vacancies or new
positions is declining in proportion to the number of whites hired.
Nonhiring is a form of displacement as serious ag dismissal and demotion.

# Displacement is more widespread in small towns and rural areas than
in metropolitan centers; in sections with a medium-to-heavy concentration of
black citizens than in predominantly white areas; and in the Deep South than

in the Upper South.
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# Demotion of black principals and teachers is more prevalent than
outright dismissal.

Where displaced teachers go, nobody really knows. The older ones often
go into involuntary early retirement. Younger teachers apparently migrate
to other school systems to teach, or take Jjobs with industry or government.
There are reports of some leaving the state, and the South, to teach in
other parts of the country, but again, there are no statistics.

The irony of displacement is that it has followed compliance with
federal laws designed to end discrimination. In the South in recent years,
displacement of black professionals in the public schools has followed almost
unfailingly in the wake of desegregation. In state after state, black
educators' positions, pay and prestige have diminished with each newly
desegregated school--legal decisions, the "equal protection® ciause of
the 1l4th Amendment, and HEW guidelines notwithstanding.

The pattern was set in the border states, which began desegregating shortly
after the Supreme Court decisions of 1954 and 1955. By 1965, when a
National Education Association (NEA) task force scrutinized the 17 Southern
and border states for displacement, the closing of Negro schools and the
firing of Negro teachers that had characterized parts of Kentucky, Missouri
and Oklahoma in the 1950's was found in some counties of Arkansas, Texas,
Tennessee and North Carolina. ‘

Late in the decade, the trend reached the Deep South, where displacement
was accelerated by the Supreme Court's October 1969 ruling that "all
deliberate speed" is no longer constitutionally acceptable.

Invariably, the black principal has been desegregation's primary prey.
Last spring a black high school in Louisiana was closed and its student
body transferred to a unitary school. The black principal, who has two
master's degrees and 20 years' experience as principal, was made "supervisor

3
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of testing" (later, "supervisor of guidance and textbooks") at the new

school.

Three years ago, there were more than 620 black principals in North
Carolina, according to E.B. Palmer, associate executive secretary of the
North Carolina Association of Educators. Now, he said, there are less than
170. During about the same time period, Alabama's black principals declined
from 250 to LO or 50, according to Montgomery attorney Solomon S. Seay and
Mobile attorney A.J. Cooper. Mississippi has lost more than 250 black
principals in the last two years, according to C.J. Duckworth, executive
set.;retary of the Mississippi Teachers Association.

Few black principals are fired outright, RRIC sources said. Some are
"licked upstairs" into the central administrative offices, where they become
"assistant superintendents" or "federal coordinators." ("Assistant to the
superintendent in charge of light bulbs and erasers," one black educator said
indignantly.)

Some are reduced a notch--from, say, high school principal to elementary
school principal. Some are put back into the classroom. Some keep their
title, but have a white "supervisory principal." Some go into college
teaching, and some simply retire.

The demise of the black principal has ominous implications for the South
and its black community. As J.C. James pointed out this fall in the New
Republic, the black principal was for yearé the linchpin of his community--
the link between the white and ‘black communities, the idol of ambitious
young blacks, the recruiter and hirer of new black teachers.

"In black culture," said Dudley Flood, associate director of the Division
of Human Relations in the North Carolina Department of Public Instruction, "the
black principal was about as high on the totem pole as it was possible to l;e.
They could affect more things in Negro people's lives than any other person."
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The sacking of black principals, therefore, "really takes a toll--an

immeasurable toll--on the morale of the black community," said Flood.
The leader, the link, the recruiter and the symbol is gone.

Next to go in the process of displacement, RRIC sources reported, are
black coaches, band directors and counselors. An NEA task force that
visited 70 school districts in Mississippi and Louisiana in September
found no district in which a black was head coach of a desegregated school.

The black head coaches in those districts evidently have met a fate
similar to that of a black coach in Edgefield County, S.C. When the dual
schools merged this fall, the black man was not made head football coach.
Three whites reportedly were added to the coaching staff ahead of him, and
he was made assistant to the B team coach--the sixth man in the hierarchy.

Overall, though, indications are %that coaches and band directors have
come through desegregation with fewer losses than principals.

At the level of classroom teacher, the displacement of blacks this year
has been less overt and proportionately less severe than the displacement
of priucipals and coaches, but it has been happening nonetheless. Statistics
compiled by the Atlanta branch of the Office for Civil Rights (Health, Educa-
tion and Welfare) on 108 districts in six Southern states--all voluntary-
plan districts that completed desegregation this fall (and therefore were
probably less inclined to displace teachers than the more recalcitrant
districts)--show that there were 9,015 black teachers in 1968-69, 8,509 in
1969-70, and 8,092 this fall.

Between the autumns of 1968 and 1970, while the total number of all
teachers in those districts rose by 615, the number of black teachers fell by
923. Between 1969 and 1970, the total number went up by 429, the blacks fell
by 417. (Dewey Dodds, acting head of the branch office, said the figures
should be taken only as approximations. Statistics for 1968 and 1969 were sent
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in by the school systems themselves. This year the Office for Civil Rights
gathered the figures itself. However, Dodds said that, taken overall, the
figures would probably render a fairly accurate picture.)

Some black teachers are being dismissed outright--fired or having their
yearly contracts not renewed--but evidently the preponderance of the cases
involves demotion, which can in turn lead to resignation and firings. As
Birmingham attorney U.W. Clemon put it, "Most boards are sufflciently
sophisticated to know not to turn a man out in the street. But they will
do anything short of that." B

Among the things school béards do are to relieve former department heads
of their titles and demote high school teachers to junior high or elementary
school classrooms. They place blacks in federally-funded programs, such as
those under Title I of the Elementary and Secondary Education Act of 196k
(for the support of compensatory and enrichmen£ programs for poor children)--
and when the federal money runs low or is revoked, they release them.

They put black teachers in subjects out of their discipline, and when the
English teacher has trouble teaching science, they fire her for "incompe-
tence." They make blacks "co-teachers" with a domineering white, "teacher's
aides" without responsibility, "floating teachers" without a classroom of
their own, and sometimes even hall.monitors without a classroom at all.

Some of these teachers give up and resign. Some protest and are fired for

insubordination.

| And into the places of these démotea and dismissed blacks, more often.
than not, go whites~-some with less education and experience than the teachers
they are replacingl )

It is, in fact,iin éhe hiring of black teachers--rathef than the firing--
that the biggésp p;£a5£;bﬁhe for blacks probably lies. In the 108 districts
surveyed by the Atlgnta Office for Civil Rights, 3,77k white teachers (77 per
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cent of the total leaving) and 1,133 black teachers (23 per cent) left their
school systems this fall. Hired new to those systems were 4,L53 whites (86
per cent) and 743 blacks (1l per cent). (Ir 1969-1970, L,375 whites and

876 blacks were hired new to the system.)

Legal Defense Fund investigator Bob Valder visited some 50 districts
this fall in Florida and North Carolina and reported, "I have seen virtually
no district where there was hiring to keep the teacher ratio comparable to
the student ratio or even the current teacher ratio. I would lay odds that
it's happening in the rest of the South, too."

Despite the erosion in the ranks of experienced black teachers, however,
the new Wegro teacher in the South seems to be faring well on the job market
this year. Only one of the nine predominantly black institutions contacted
by the RRIC--Saint Augustine's College in Raleigh, N.C.--reported that its
teacher-education graduates were having trouble finding jobs. And Dr. F.W.
Jones of the Department of Education attributed it as much to the national
teacher surplus and procedural changes in the college placement office as to
the displacement situation. He estimated that about one-third of Saint
Augustine's 75 teacher graduates this year are not teaching--"an appreciable
drop"--but that many of those are now housewives or employed in other fields.

Some of the other schools had only estimates, and some had no figures at
all. But deans and placement officers at Florida A & M, Texas Southern,
Grambling (Louisiana), Winston-Salem State (North Carolina), Tennessee State,
and Clark College (Georgia) said their graduates were having no unusual
problems this year finding employment in teaching. Officials at Southern
University (Louisiana) and Shaw University (North Carolina) said they had
insufficient data on which to base statements.

Certain school systems are tcugh to crack and there is a surplus of
teachers in certain disciplines, most of these officials said, but if a

7
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young black graduate is not too choosy, he can find a teaching job somewhere.

"There is quite a widespread demand for our teachers, except in areas like
history and English," said Hamlet E. Goore, director of placement at Winston-
Salem State.

The displacement that buffets black teachers--;nd the national teacher
surplus (in some disciplines) that confronts all teachers--may be dissuading
some young blacks from going into teaching in the first place, however.

Three of the nine institutions reported that the number of their teacher
grads has declined in recent years, and five said that the percentage of
their products actually going into teaching is down. Slight decreases in
the number of graduates were reported by Tennessee State and Southern.
Florida A & M's total of 104 grads for 1969-1970 was down from 146 in 1968-
69 and 182 in 1967-68. Five of the schools said their totals were
consistent with the recent past.

Officials at the five institutions whose teacher graduates are shying
away fram the education profession gave as reasons the new opportunities
for young blacks in other fields and theif distrust of Southern schools,
as well as the teacher surplus. Industry, business, state and federal
government, and graduate school are luring more and more blacks away from
teaching, they said. Moreover, blacks are growing suspicious of the teaching
profession and iés predominantly white administrators. "The bigots," said
Shaw's placement director, Frank B. Belk. "They're grinning and'saying
'come on in' and closing the door at the same time."

The respondents in the RRIC survey alsoc agreed that, by and large, young
black teachers do not seem to be leaving the South in any great number.
Recruiting by school systems, despite the teacher surplus, has increased
recently, most said, and a few noted that metropolitan systems in the
South were vigorously recruiting on their campuses.

8
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The decline in hiring of black teachers apparently is more acute in rural
areas and small towns than in metropolitan centers, but once again, sub-
stantiating facts are elusive. Many of the larger systems have to maintain
court-imposed ratios on their faculties, RRIC sources reported, and they
need teachers for their predominantly black schools. Consequently, they
hired about as many black teachers this year as in the past.

The metro school system in Nashville hired more blacks than usual, accord-
ing to Leon D. Bradley, director of personnel. The final figures have not
been compiled, he told RRIC, but there has been "a substantial increase in the
number of new black teachers in the last couple of years." Black teachers
constitute about 22 per cent of the total in Nashville, he said, and the
student population is about 25 per cent hlack.

A check with four other metropolitan systems revealed that their hiring of
blacks held constant or fell off slightly this year. Richmond city schools
employed 187 new blacks and 185 whites--the same ratio as in previous years,
according to personnel director Rondle Edwards. (Fifty-two per cent of the
teachers in the system are black.) The Dade Countf (Miami) public schools

hired 214 (17 per cent of the total hired) this fall, as compared to

29k (21 per cent) a year ago and 183 (13 per cent) in 1968-69, according to
administrative research associate Kenneth W. Hamersley.
In Chattanooga, the hiring of blacks apparently fell off somewhat this
year. About L2 per cent of the teachers in the system are black, according to |
George W. James, director of professional personnel and recruitment. This
year 85 whites and 43 blacks (3l per cent) were hired. In Charlotte-Meck-
lenburg County (N.C.), the percentage of blacks on the professional staff
has held even at about 25 per cent over the last four years. The system
hired proportionately fewer blacks than whites this year, sald personnel
director W.L. Anderson, because the turnover of black teachers is lower
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than whites'.

All five school systems said they are vigorously recruiting young blacks.
Nashville will recruit at L3 predominantly black schools this year, as com-
pared to 16 or 20 last year, according to Bradley. Twenty of the LS
colleges Chattanooga officials will visit this year are predominantly black,
said James.

Away from the cities, it appears, black teachers are faring more poorly.
Source after source told RRIC that, in their small-town or county school
system, black teachers are being passed over. In those places, said Albert
G. Tippitt, a former black principal who is now researching displacement
for a dissertation at the University of Virginia, "there won't be any black
replacements unless the black is Phi Beta Kappa. And how many Phi Beta
Kappa's would want to locate in, say, Crossbone County?"

Statistics in the possession of Rims Barber, education director of the
Delta Ministry in Mississippi, show that about 80 per cent of the teachers
hired new to the system in 26 Mississippi districts this year were white.

A year or two ago, said Barber, that percentage was 50 or 60 per cent. In
De Soto County, Mississippi, for example, 72 whites were hired this year,

as opposed to 6 blacks. In Jones County it was 58 and 1, and in Pascagoulay
99 and 5.

About 110 of the some 120 black teachers in Kinston, N.C., alarmed by
the possibility of a similar trend there, have retained an attorney,

Donald Pollock, to investigate. "They want to know why, in a school where
black students are more than 50 per cent, black teachers are less than 30
per cent; why, in a county that is 4O per cent black, there are two blacks,
and not three, on the school board (of seven)," said Pollock.

The demoting and the firing, like the decline in hiring, appears to be
more of a rural phenomenon than an urban one. It is apparently most widespread
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in the Deep South states of Mississippi, Louisiana and Alabama and least
prevalent in the Upper South states of Tennessee and Virginia. But in some
cases, where blacks are represented on the school board or where white
superintendents have shown a sensitivity to the problem, blacks have escaped
a serious displacement situation.

In some states, it is possible to find a section that has the most
problems; in others, it isn't. "The worst section in Alabama is all of
Alabama," said Joe L. Reed, associate executive secretary of the Alabama
Education Association (and onetime executive secretary of the former black
teachers group). Neighboring towns often don't behave similarly. "You
can have two communities twenty miles apart," said Gillespie Wilson, NAACP
president in Texas. '"One will retain 60 to 65 per cent of its black teachers,
the other only 10 per cent."

Cities like Mobile, Charleston, Houston and New Orleans still have predomi-

nantly black schools, and that, said Miss Winitred Green of the American
Friends Service Committee in Atlanta, is why black teachers' ranks there
have not been depleted. Court-imposed teacher ratios and the scrutiny of
federal officials, other sources said, have held down displacement somewhat
in urban areas. "They can get rid of only so many black teachers and still
have enough (for the ratio)," said Mobile attorney A.J. Cooper.

When a black teacher is dismissed, it is generally for one of several
reasons. In some systems, the average daily attendance (ADA) of s£udents . e
is a criterion for setting the size of the faculty. Thus, when white students
leave the public schools for private academies (or simply drop out og sjﬁool),
the victim of the ensuing faculty reduction usually is the black teachgg. fh ’

In some cases, white teachers are abandoning the public schools, too, ﬁqd
their departure--coupled with an apparent misapplication of a recent court

decision concerning faculty ratios--is also costing black teachers their
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Jobs. The Singleton decree of the U.S. Fifth Circuit Court of Appeals
stipulates that when teachers are dismissed due to desegregation, subse-
quent vacancies cannot be filled by a person of another race until all dis-
placed teachers have had the opportunity to £ill them. The decree doesn't
speak to vacancies created by voluntary resignations, but nonetheless, in
some places it is being applied when whites resign. Thus blacks are fired
and new whites hired in order to maintain the old faculty ratio.

Another tactic that is being used against black teachers--apparently with
increasing frequency--is the standardized test, particularly the National
Teacher Examinations (NTE) of the Educational Testing Service (ETS) in
Princeton, N.J. Three states have made it a requirement for all teachers.
North Carolina requires a certain minimum score before teachers can be
certified. In South Carolina, a teacher's level of certification and salary
depends in part on her NI score. In Texas, the test is also a statewide
requirement for certification, but a minimum score is required in only a few
systems.

The NTE is also required for some or all teaching positions in at least
a few school systems in the other Southern states, and is encouraged in other
systems. ETS estimates that about LO per cent of the test's use in the United
States is in the Southeast.

The NTE is designed to measure academic preparation for teaching in three
areas (general education, professional education, and teaching area
specialization), according to ETS, which has contended that, when used in
conjunction with other measures of a teacher's qualifications (transcripts,
references, interview, obscrration), the NTE can be a valid way of deter-
mining certification. .

However, the test's critics--among them the NEA and most black educators--
maintain that, in many places in the South, the test is being used to weed
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out blacks. There are reports from several counties in South Carolina,
Mississippi, and Louisiana that black teachers allegedly were dismissed
for failing to make a certain score. Another South Carolina town, Clover,
reportedly began releasing blacks with less than "A" certificates (the
certificate level is contingent on NTE scores) in 1967, and replacing them
with whites.

Many black teachers, and some whites, object to taking the NTE. "There's
something crooked about it," said H.B. Seets, a Caswell County, N.C.,
teacher. Last year most of the 36 black teachers at a high schcol in
Butler, Ga., refused to take the NTE, and their contracts were not
renewed.

Florida began requiring a certain score on NTE (or one of two other tests)
in 1961, but revoked the requirement several years later, reportedly because
many whites were scoring poorly on it. An NEA task force found at least
two Louisiana districts which had tried the test and then abandoned it when
whites scored low.

Dr. Richard Majetic, NTE program director for ETS, agrees that the NTE can
be abused. '"You can bulld the best test available," he said, "but if there's
malice in somebody's hoart, it can be used to eliminate blacks." Educational
Testing Service representatives have appeared in court in Mississippi and
Louisiana against school systems which have misused the test, he said.

To date, however, the NTE has been involved in only a few court cases, and
its use, and the use of other st indard tests, according to the NEA, has been
growing in the South. NEA-supported litigation successfully challenged
use of the NTE in Columbus, Miss., and a similar suit has been filed in
Okolona, Miss., with the support of Northern Mississippi Rural Legal Service.

Critics of NTE contend that it cannot measure a teacher's classroom per-
formance and that it is stacked against blacks, many of whom did not share
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the middle~class, white orientation upon which the test was supposedly built.
"There are hundreds of items on that test that have nothing to do with a
teacher's ability to teach," said Harold Trigg, a black member of the North
Carolina State Board of Education and long-time foe of NTE. "It has pre-
vented people with lots of ability from entering the profession."

Another common justification for displacement of blacks is their "incompe-
tence" or "inadequate training." White school boards, indifferent about the
quality of black teachers they hired during the days of dual schools, are
now looking at their employées again and judging some of them unqualified
for desegregated schools. The competence of whites to teach in a biracial
setting rarely is questionea

Most black educators bristle with resentment at the suggestion that black
teachers, as a group, are less qualified than whites. "If I had a degree
from the Sorbonne," said Dr. Albert Baxter, associate professor at Arkansas
A M & N University, "my education would be 'inferior' because I am black."
North Carolina has had 19 court cases involving black teachers in the last
five years, nearly all of them including a charge of incompetence, said the
NCAE's E.B. Palmer. '"We lost only one (case)-~which says to me that the
charge is not valid. I would take issue with anyone who says black teachers
as a group are more incompetent than whites."

Nevertheless, many blacks arebeing dismissed for just that reason, valid
or not. '"Wewerelax about the quality of our black teachers before desegre-
gation," said John Mize, director of the Division of Administrative Leadership
Services in the Georgia State Department of Education. "Now we are paying
the price and having to clean house, which is why more blacks have been fired
in the last 12 months. We brought it on ourselves; it's an indictment against
us."

Retraining is the solution that many, including officials in the U.S. Office
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of Education, are suggesting. To many blacks, that kind of thinking is
merely swallowing whole the justification for discrimination advanced by some
Southern school boards

"You nave some poor black teachers and some poor white teachers," said the
Alabama Education Association's Joe L. Reed. "There are poor lawyers and
there are poor doctors and there are poor officials in the Office of
Education. Every teacher needs to improve, but I don't think retraining
will solve the problem (of displacement)."

Some sources think retraining is a good idea, however. '"There is a moral
responsibility here," said Hugh Ingram, administrator of the Professional
Practices Council of the Florida State Department of Education. "If these
people can become good teachers, this society should give them a chance."

Incompetency is not nearly as widespread as state departments of education
and superintendents claim, said the American PFriends Service Committee's
Winifred Green. "My feeling is--that school system employed that teacher
as qualified, and now it can't fire that teacher. If she was qualified for
blacks, then she is qualified for whites. If you change your qualifications,

then it's your responsibility to see that that teacher is brought up to

them. It's the responsibility of that board to pay for any retraining."

When black teachers are dismissed or demoted, there is not much they can
do. Six of the 11 Southern states have tenure laws, or their equivalent--which
generally provide that, after a three-year probationary period, a tenured teacher
cannot be dismissed without certain procedural steps, incuding formal notice,
statement of cause, and a hearing before the board. Arkansas has a fair
dismissal law, which is slightly weaker, and North Carolina a continuing con-
tract law, which requires only that a teacher be formally notified if she is to

be released. Two states, Mississippi and South Carolina, operate on an annual

contract basis, and Georgia has tenure in three counties.
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Yet a tenure law is only as effective as its administrators are faithful
in following it, and most sources agreed that, with the possible exception
of Tennessee, tenure in the South 1s a pretty weak reed.

Black teachers lost an ally when, in nine of the states, the black teacher
associations merged with their white counterparts. (In Mississippl and
Louisiana, where the white groups were expelled from the NEA, the former
black groups are the official NEA affiliates.) In all nine states, the
black group's top executive was made an "associate" or "assistant" to a
white man in the merged group, which invariably has lacked the old willingness
to fight for black teachers. Grumbling about the merged groups is heard from
blacks in practically every state.

There also seems to be a credibility gap--if not a chasm-~between black
teachers and various arms of the federal government. "The Justice Department-
you contact one office and they refer you to another," said Fred Idom, a Marion
County, Miss., teacher who was dismissed last spring.

Another Mississippi teacher who was denied a renewal last spring, Don
Jennings of Meridian, said "I've contacted Senators Kennedy, Mondale and Brooks
and got nothing. I wrote Atty. Gen. Mitchell and he contacted the local FBI man.
That man told me he'd contacted school officials before he contacted me and that
he held the principal and a local preacher responsible for the trouble (a walkout
at one of the schools) and that he didn't believe in demonstrations After all
that, he told me he had an open mind. That's when I gave up on the government."

"Down here," said Monroe, La., attorney Paul Kidd, "the Justice Department's
a joke, the FBI's a joke, and HEW's a joke. HEW comes down and says, 'man,
that's terrible,' and then they go back to Washington and don't do a damn thing
about it."

The courts have been an effective recourse for a few black teachers, but

that route can be a long and expensive one and there is still a dearth of
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black lawyers and white lawyers willing to take such cases. Many teachers
who have won reinstatement have not gone tack.

Feeble as the recourses are, however, they would be more effective were it
not for the timidity and conservatism of many black teachers. Monitors in
South Carolina found that many teachers got their Jobs back merely by
making threatening references to a law suit, according to Hayes Mizell of
the South Carolina American Friends Service Committee. The same happenstance
in other parts of the South was reported by Dr. John W. Davis, special director
of teacher information and security with the Legal Defense Fund in New York City.

But black teachers usually hang back. If they have been demoted, they fear
the loss of their job. If they have been dismissed, they fear being put
on the "black list," that unwritten unde¥standing among white superintendents
not to recommend "trouble-makers" to one another. They fear for their
families' physical safety, and they fear the power of the white creditor.

"As a rule, 95 per cent of the teachers never do anything," said Louis R.
Lucas, a Memphis attorney who handles LDF and NAACP cases. Getting teachers
to complain, added Rims Barber of the Delta Ministry; Yis like pulling
teeth." "Wz Lear about a case and go down there to investigate, and the
brother just evaporates," said Gillespie Wilson, NAACP president in Texas.

Because teachers don't report displacement, it's doubly hard to measure,
said Dr. Vernon McDaniel, executive director of the Commission on Democracy
in Education in Dallas. "If you get 10 complaints," he said, "you can
multiply that by 10."

There seems no way to tell if black teachers' displacement problems will
multiply. For most of them, ironically, desegregation has not been a happy
process. Some RRIC sources, of course, pointed to favorable aspects of desegre-
gation--improved facilities, enhanced opportunities (in some cases)--but many

black teachers and several black officials in the teacher associations spoke
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bitterly.

Dr. Horace E. Tate of the Georgia Association of Educators and Joe L. Reed
of the Alabama group have started calling "integration" by another name--
"outegration." J.K. Haynes of the Louisiana Education Association called it
"a farce a3 far as teachers are concerned. Nobody ever dreamed that man's
inhumanity to man would manifest itself to this extent."

The price of desegregation often has been the pay or the prestige or the
i)osition of the black teacher. What J.C. James called in the New Republic
"the greatest single reservoir of talent and skills so necessary to the
changing South" is clearly in danger of marked depletion, if not eventual
extinction. And that, for the desegregating South and its black community,
may be the cruelest irony of all.

* * *

Following are more detailed reports from each of the 11 states.

ALABAMA

One - third of the estimated 10,500 black teachers in the state have been
dismissed, demoted or pressured into resigning this year, according to two
attorneys who handle Legal Defense Fund cases, A.J. Cooper of Mobile and
U.W. Clemon of Birmingham. Rufus Huffman, field director of the NAACP
Education Center in Tuskegee, estimates that at least 20 per cent of the
teachers have been dismissed since last spring.

A private black group, the Alabama League for the Advancement of Education,
has been conducting a system-by-system survey of principal and teacher dis-
placement this fall. But according to chairman Joe L. Reed, who is also
associate executive secretary of the Alabama Education Association, the
group will not report its findings until late November or December. The

survey, he Said, found "many, many dismissals and many, many demotions."
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About the only sources who said that displacement is not a statewide
problem were in the Intercultural Center for Southern Alabama, a federally
funded program at the University of South Alabama in Mobile. Director
David Bjork and associates William Nallia and Rod A. Taylor said they were
not aware of much displacement. "In fact," said Nallia, "I couldn't pinpoint
more than two or three cases."

Just about everybody else outlined a bleak statewide picture. '"It's
awful, awful critical," said Solomon S. Seay, a Montgomery attorney who
handles teacher cases. "Alarmingly high," added K.L. Buford, state field
director of the NAACP. "There has been quite a large number displaced."

Blacks' employment prospects aren't good either, most sources said. "The
trend for 1970-71," said Seay, "is that lots of systems just aren't hiring
new blacks." The Intercultural Center's Nallia felt that “generally, blacks'
prospects are pretty good," but his colleague, Taylor, who is black, noted
that a number of blacks couldn't find jobs this year in ﬁobile and Huntsville.

Dismissals apparently are not occurring in the state's metropolitan centers,
RRIC sources reported. But in Mobile, for example, 'attorney Cooper said that
black teachers have been relieved of their positions as department heads,
assigned out of their field and placed in schools far away from their homes.
Some black women, he said, have not been rehired after taking medical leaves.

"Mass demotions" have been reported to the NAACP Education Center, according
to Huffman. In some counties, said field director Buford, black teachers report-
edly were working without contracts, and in other counties blacks were not
issued contracts until two weeks before school began this fall. Attorney Seay's
office has filed suits in some 15 teacher cases.

There has been a statewide tenure law in Alabama for years, but even though
special--and weaker--local acts in eight counties were ruled unconstitutional
recently, some don't place much faith in the law. ("It's not very good," said
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attorney Seay.) The National Teacher Examination is required in three school
systems.

Leg'al Defense Fund monitors in the state reported that four black teachers
were fired and two asked to resign in Muscle Shoals. Another, said the LDF,
was fired in Lauderdale County. In Barbour County last spring, letters were
sent to about LO teachers--all but one black--informing them that because of a
desegregation mandate, their jobs could not be guaranteed. About 15 teachers

challenged it, according to NAACP reports, and were re-employed.
ARKANSAS

Two or three years ago, dismissals and resignations of black teachers were
legion, RRIC sources reported. And this year, too, the thinning ranks of the
state's black teachers have apparently been riddled by displacement. The survey
turned up no comprehensive statistics, however.

A recent dissertation at the University of Arkansas by Dr. Albert Baxter
(now associate professor of education at Arkansas A M& N College) documents
the displacement of black teachers in 62 of the state's 382 districts during
the single year in which each district desegregated. "In most instances,"
said Dr. Baxter, "almost all black teachers were gotten rid of." He counted
212 teachers and principals who were fired or persuaded to leave.

Since 1968 (the last year covered in his study), Baxter said, it appears
that black tea.chers_ are being retained, though demotions have remained wide-
spread. A spokesman in the State Department of Education agreed. "There is a
trend statewide to maintain present staffs to some degree," ue said. "It is
difficult to show what is actually taking place in regard to black teachers
unless you compare the number of teachers with normal staffing which existed
three or four years ago." At least seven districts in one part of the state
had few or no blacks on the staff, he said.
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Other sources, though, maintain that jismissals have continued. The Voter

Education Project of the Arkansas Council :in Human Relations has compiled a
partial list with the names of 27 dismisse( teachers. Legal Defense Fund
representatives, monitoring in 68 districts] of the state this fall, found at
least 33 cases of teachers who had been firf:d or whose contracts
had not been renewed. "Almost every distri&t has something," said Little Rock
attorney John Walker, who handles many LDI iases.

L.C. Bates, state {ield director of thy NAACP, was an exception to most
RRIC sources. "There have been a few cases|" he said, "but nothing alarming.
It is not critical."

The attrition rate was high in the dis:ricts monitored by the.LDF--four
not rehired in Barton, seven fired in Mariarjna, "many demotior.s and many
tirings" in Forrest City. MNone were fired iin Magnolia, but a number quit.
Black teachers in that district were report?ily "scared to death and are
isolated by white teachers," and many were (amoted: In at least two dis-
tricts, the LDF found, only black teachers wjsre assigned to Title I programs.

When two black teachers assigned to Tit:e I were dismissed in October by
the Wabbaseka school system due to insufficijnt federal funds, students in
their school (all-black) staged a walkout. }wenty-five black faculty and staff

members in the system have filed suit agains} the district, charging discrimina-

tion against blacks in terms of pay and othel conditions of employment.

Blacks' employment prospects in the sta;e, most sources agreed, are poor--
especially when compared to whites' opportun%ties. There was also a feeling--
again, undocumented--that the largest conceniration of displacement was occurring
in the predominantly black districts along t@e Delta.

The National Teacher Exam is required i@ only two systems (Little Rock and
Pine Bluff). A new fair dismissal law went into effect in the state this summer,

replacing a continuing contract arrangement.5 Whereas before, under continuing
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contract, a teacher's contract could be ended merely by notifying her by mail
at the end of the school year, now she must be told why she is being released.
Although the law lacks some of the procedural provisions of a tenure law, said
Mrs. Annie M. Abrams of the Arkansas Education Association, "it definitely

will help black teachers."
FLORIDA

More than 1,000 dismissals, widespread demotions, and a declire in the
overall number of black teachers have been consequences of desegregation in
the state during the last three years, according to the Florida Education
Association. -And yet, until the FEA issued a report this month documenting
the state's dismal displacement situation, many persons seemingly in a position
to know about it apparently did not.

"There really haven't been but a few cases of displacement over the last
five years," said Dan Cunningham, director of the Technical Assistance Program
in the State Department of Education. "The state's growing like crazy, and
sometimes superintendents even have to go with incompetent teachers they'd
probably like to get rid of." Gordon Foster, director of the Title IV,
Florida School Desegregation Consulting Center, said he hasn't heard of much
displacement. And Wendell Holmes, a black member of the school board in
Jacksonville, said displacement is not occurring "to any great extend." All
three men were contacted by the RRIC before the FEA report was released.

RRIC got virtually the same assessment--again, before the FEA report--
from attorneys in three cities--Fort Lauderdale, Orlando and St. Petersburg.
A fourth attorney, Earl Johnson in Jacksonville, said he knew of a half-dozen
cases of displacement, but only Theodore Bowers, a Panama City lawyer, had
knowledge of widespread discrimination (about 10 ocutright dismissals and
"substantial" demotions in a seven-county area, he said).
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The FEA's report, written by executive secretary Wally Johnson, found
displacement in 42 of the state's 67 counties, 37 of them showing declines
in the number of black teachers and 22 showing a drop in black administrators.
Eight counties did not have a single black principal or assistant principal
in 1969-70. The counties with the greatest loss in the number of black teachers
were: Palm Beach (252), Escambia (86), Broward (80), Hillsborough (75), Polk (70),
Gadsden (53), Volusia (33), Leon (32) and Lake (28). Those counties are
scattered all over the state.

Many of the teachers, wrote Johnson, "left voluntarily, others have been
pushed aside, while the only constant besides change has turned out to be racism."

The state has a tenure law, and special local tenure laws govern certain
counties. A statewide requirement to take the NTE was abolished in 1967, but
it is still required in Dade County (Miami).

Demotions of black teachers have been legion, too, according to other
sources. FEA assistant executive secretary Walter Smith, who has traveled
extensively in the state this fall, reported that head coaches, department
heads and leaders of teaching teams are rarely black any more. '"We have not
had a single black that I know of who was head coach and then was transferred
to the new (desegregated) school as head coach,” he said. Many black teachers
now "just babysit," said Marvin Davies, field director of the state NAACP.

"They stand watch in the halls or in the cafeteria, and they watch the kids
get on and off the buses."

The overall decline of black teachers detailed by the FEA report is made
"still more startling" by the fact that, over the last three years, the total
rumber of teachers in the state has risen by 7,500, wrote the FEA's Johnson.

For every 22 new black pupils to enter Florida schools in the past three years,

he said, one black has disappeared.
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GEORGIA

In Georgia, it depends on whom you ask. Officials in the State Department
of Education maintain that displacement is not a problem. Black officials
of the Georgia Association of Educators and others insist that it is. There
are, unfortunately, no substantiating statistics from either group. A black
organization, the Teachers Agency of Georgia, Inc. (TAG), says it intends to
release a report on teacher displacement soon.

In May 1969, a survey conducted by the (black) Georgia Teachers and Edu-
cation Association (GTEA) in 30 north Georgia systems indicated that, since
1963-6L, the number of black teachers had declined by 27 per cent and the
number of black principals by 56 per cent. (A subsequent survey of 30
systems last April revealed that while black students constituted 51 per cent
of the total enrollment, blacks comprised only 4O per cent of the teachers.)

This year, said State Department officials, there has been little displace-
ment. "There might be a few'cases," said Wilson M. Harry, coordinator of federal
relations, "but I don't know of them."

"If you say someone has been fired because he's black," said John Mize,
director of the Division of Administrative Leadership Services, "I would
doubt it very seriously. We have a real fear of firing blacks. Fire a white,
and the federal government doesn't come down here."

Dr. Morrill M. Hall, director of the School Desegregation Education Center
in Athens, said he has been "pleasantly surprised" this fall. "Most superin-
tendents and boards have bent over backwards to see that Negro teachers are
not displaced."

The general impression of Lynn R. Westergaard, education director of the
Atlanta Urban League, and Dr. William H. Denton, associate professor of
education at Atlanta University, however, is that the problem is widespread.

There are about 11,000 black teachers in Georgia, according to Dr. Horace
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E. Tate, associate executive secretary of the Georgia Association of Educators
(GAE) and former executive secretary of the GTEA. Six years ago, there were
14,000. During that period, he said, some school Systems have lost as many

as 50 black teachers. - T

This year alone, probably 20 per cent of the state's black teachers have
been affected by dismissal or demotion, in the estimation of Dr. Robert Threatt,
professor of education at Fort Valley State College and president of the GAE.

The contracts of 11 black teachers were not renewed last spring in Baker

County, according to reports in the files of the DuShane Emergency Fund of the
NEA. Some were subsequently rehired. Two have taken the matter to court.
In Taylor County, 22 teachers reportedly refused to take the Wational Teacher
Exam and were not given new contracts. Other DuShane Fund reports list three
principals and a coach demoted in Harris County, and one or two teachers whose
contracts were not renewed in Calhoun.

In Randolph County, the superintendent required most of the teachers at a
small black school in Shellman to teach in a summer enrichment program--at half
salary--so that he could "observe" them, ascertain their level of competence,
and decide whether to hire them for the unitary school in Cuthbert. Only a
handful of the 16 blacks went along. One who wouldn't was not rehired. Some
changed jobs. The priﬁcipal at the black school is now teaching seventh-grade
social studies and history at the unitary school--at $80 less per month. i

Those who said displacement is a problem usually fingered north Georgia
as the state's trouble spot. "Teachers are being lost all across north
Georgia," Tate said.

In Atlanta, few blacks have been displaced, according to the Urban League's
Westergaard, but because a federal court ordered the city to distribute
teachers in each school on a ratio of 57 per cent black and b3 per cent white,
the school board had to hire some 300 whites before hiring any blacks. About
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300 whites left the system before the teacher transfer began.

RRIC sources were divided in assessing employment prospects for blacks.
The ones who saw a displacament problem also saw difficulty for young blacks
seeking teaching jobs. Others said there was a demand for black teachers.

"Next year every Negro who wants a job and is halfway competent will be
in demand," said Hall.

De Kalb, Fulton and Richmond counties have tenure rules, but in the rest of
the state teachers have neither tenure nor continuing contracts. The National
Teacher Examination is required in three systems; statewide all teachers seeking

state scholarships or certain high certificates must take it.
LOUTSTANA

"Desperately serious problems" stemming from desegregation, including
wholesale displacements, were discovered in Louisiana and Mississippi early
this fall by a task force from NEA. J.K. Haynes, erecutive secretary of the
Louisiana Education Association, estimates that more than LOO black teachers
in his state have been affected in the last two years; staff attorney Stanley
Halpin of the Lawyers Constitutional Defense Committee in New Orleans says at
least that many have been affected this year alone.

Full desegregatiﬁn in practically all of Louisiana's 66 school districts
did not begin until September 1969 or later. One of the results--"hundreds
of displacements"--was partially documented in February by another NEA task
force, which found that black teachers were being put in remedial classes
that were all black or predominantly black, were being steered away from
language arts classes, and were being departmentalized even at the elementary
level (presumably so that a white child would not be with a black teacher all day).

The wide extent of displacement may account in part for the lack of

statewide statistics. "I suppose there's not a parish in north Louisiana that
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hasn't gotten rid of four black teachers," said Monroe attorney Paul Kidd.
"There is a very significant p¥oblem," added Halpin. "It's happening everywhere."

The exodus of many white students and teachers to the private academies--
with the resulting drop in average daily attendance and an apparent misapplication
of the Singleton decree--is causing blacks to be dismissed. And here, too,
“the trend seems to be away from hiring new blacks.

In St. Martin Parish this year, about 90 new teachers were employed.
Only 1L of them were black, a considerably lower percentage than in previous
years. A spokesman there said the employment situation was worse in nearby
parishes. Lafourche Parish had a net gain of four black teachers and 263
white teachers between 1965 and 1969, according to NEA. Candidates with
master's degrees reportedly were being rejected there. Forty-six whites and
no blacks were added to the Monroe city system this year, according to attorney
Kidd. "Inside of four years, I doubt there'll be 10 per cent of our black
teachers still left in the state,” he said.

A well-publicized displacement case in the state occurred last spring
in Concordia Parish, where 19 teachers, three principals and a white teacher
considered "too liberal" were not rehired. A federal court ordered them
reinstated, however, and the decision is now on appeal to the Fifth Circuit.
There were a considerable number of nonrenewals elsewhere, too, according to
DuShane Emergency Fund reports--12 in Tangipahoa Parish, two in Monroe City,
and one each in St. Mary, Webster and Lafayette parishes. In Richland Parish
20 blacks‘and three whites were not rehired because they had failed to improve
in "personal characteristics for teaching." Thirty-seven whites and six blacks
were hired this fall to replace them, according to the NEA. There is a statewide
tenure law in Louisiana; the National Teacher Exam is used in nine systems.

Five black teachers were dismissed outright and many others demoted in

East Feliciana Parish, according‘to attorney Halpin. Blacks there also are
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being eliminated from positions of authorivy, he said. Several teachers in

Livingston Parish rcportedly got letters saying their services were no
longer required, but later most of them were reinstated. In St. James
Parish, a black man with a master's degree and 25 years' tenure with the
district was demoted from the principalship of a formerly all-black school
to "assistant visiting teacher.”

Widespread frustration among teachers of both races is being reported
this fall in New Orleans, where some teachers have been transferred to achieve
at least a 25-75 ratio on all school faculties (at least 25 per cent black
teachers at predominantly white schools and vice-versa). An evaluation team
of the American Federation of Teachers reported that blacks pulled from pre-
dominantly black schools to fill the quotas at white schools have not been

replaced by white teachers of equal ability.
MISSISSTPPT

An NEA task force that toured the state early this year called Mississippi
the "focal point of massive trouble" in Southern school desegregation. On the
specific issue of discrimination against black teachers, the NEA description
seems to fit.

A thousand of them were out of work as late as August, according to C.J.
Duckworth, executive secretary of the (black) Mississippi Teachers Association
(MTA). He says about 700 of those eventually found teaching jobs. Like all
other sources contacted by RRIC, Duckworth's organization has no definitive
statistics on the teacher displacement problem. The Educational Resource
Center of Mississippi, an agency formed jointly by MTA, the Delta Ministry,
the NAACP and others to monitor the desegregation process, estimates that 130
black teachers now are out of work: The NEA's DuShane Fund office in Washington
has the names of more than 80 teachers who were dismissed or failed to have
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their contracts renewed. Rims Barber, education director of the Delta Ministry,

says there are "roughly a thousand" jobless black teachers. An official in

the Mississippi State Department of Education approached the question with an
apparent assumption that discrimination against black teachers is no problem at
all.

Employment prospects for blacks are no better than fair to poor, most
sources agreed. Moreover, they reported that demotions probably outstrip
dismissals. Black department heads, they said, are almost nonexistent, and
a common demotion practice is to relegate classroom teachers to the role of
teacher aides. It was reported that blacks who were ordered rehired by the
courts are being assigned to hall duty and study halls rather than to their
old classrooms.

At the highest levels of the public education establishment in Mississippi,
officials paint an gntirely different picture. "I don't know of any teacher
who has been displaced," said John O. Ethridge, information advisory officer

in the State Department of Education.

There is neither tenure nor continuing contract legislation to protect
teachers in Mississippi; hiring is generally on an annual basis (state law
provides that a teacher may be hired for up to three years). The National
Teacher Exam is not a statewide criterion, but critics insist that it has been
used to justify dismissals in the nine systems where it is required.

The flight of white students and teachers to private schools, ironically,
has been damaging to black teachers in Mississippi. The decline in average
daily attendance--in some districts, a criterion for the number of teachers
employed--offers white educators who remain in charge of the public schools
an excuse for dismissing teachers. The decline in white teachers allegedly
is being used--in an apparent misapplication of a federal appeals court
ruling--to justify the firing of more blacks and the hiring of more whites in
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order to maintain a ratio favorable to the whites.

The DuShane Fund's files identify a number of school systems where black
teachers' contracts were not renewed for this school year: nine in Attala
County, "at least" 12 in Rankin, seven in Franklin County, some 20 in Madison,
"several" in Pontotoc, Hinds Gounty and Columbus, and one each in Humphreys,
Neshoba and Meridian.

In another county, Marion, up to 19 teachers were reported dismissed from
the county schools--including Fred Idom, the president of the county teachers'
association, a political activist. Another six teachers were reported

|
dismissed from the Columbia city system.
NORTH CAROLINA

Eighty-nine black teachers were dismissed last spring, according to reports
received by the North Carolina Association of Educators (NCAE). Charlotte
attorney Julius Chambers, who handles teachers cases for the NAACP Legal
Defense Pund, has counted 105 teachers who have been dismissed outright or
pressured into resigning. LDF investigator Bob Valder says there have been
"wholesale" demotions and assignments out of field.

The State Department of Public Instruction maintains that it has no statis-
tics, but three spokesmen acknowledged that there is a problem. "There is
an assumption,” said Asst. Supt. James Burch, "that it is going on in subtle,
devious ways."

Title I coordinator Harold Webb said he personally has heard of little
classroom teacher displacement ("there's more at the administrative 1eve1“),
but added, "there is a feeling among the genefal black population that it is
going on."

Actual, overt dismissals and demotions have affected up to 12 or 1l per
cent of the state's black teachers, in the estimation of the State Department's
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associate director in the Division of Human Relations, Dudley Flood.
Pressured resignations have been even more widespread than that, he said:
"We have had cases of principals telling a teacher, 'come back and we'll
give you hell.'"

Displacement is more prevalent east of Raleigh, in the traditionally con-
servative, coastal-plain portion of the state where there are few sizable
towns and proportionately more blacks.

In Bertie County, some 20 teachers reportedly were dismissed at the
end of the 1969-70 school year. Brunswick County is said to have had five
dismissals; Lenoir County, 11. In Wilson, a black teacher told the NCAE
she was fired because she spoke harshly to a white colleague and made her cry.

In Johnston County, a black man who formed an Afro-American club at his
school and criticized school policies was demoted from high school English
to the sixth and seventh grade. Then his contract was rot renewed. The
teacher, who had an YA" certification and was a city councilman, is now a
career counselor at Shaw University in Raleigh.

Many desegregated schopls in tﬁe state are hiring only a few blacks,
according to the NCAE. Only six of the 54 new teachers hired this fall in
Rocky Mount, and only three of the more than 4O hired in Washington, are black.
That pattern, contended associate executive secretary E.B. Palmer (executive
secretary of the former black teachers group), "is true all over the state.”

Nonetheless, there is a feeling among RRIC sources that the opportunities
for young black teachers are not totally bleak. Most seem to feel that blacks'
prospects are still generally good. "If a student makes a substantial score
on the National Teacher Examination," said Frank B. Belk, director of placement
at Shaw University, "then he should have no trouble finding a job in an urban
area."

Yet all sources concede that whites' prospects are probably better. "If
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you put a white and a black side by side," said the State Department's James
Burch, "the white will be the one hired."

North Carolina is one of only two Southern states that require teachers to
achieve a certain minimum score on the National Teacher Examination before
they can be certified. (A teacher's salary and level of certification are
based on her educational background and experience.) Only one other weapon--
the white principal's power to declare a teacher incompetent--accounts for
more black dismissals than the NTE, according to Palmer. Teachers have been
required to take the NTE for about 10 years, but it was not made a pre-
requisite for certification until five years ago.

The state has never had a tenure law. All that stands between a teacher
and the loss of her contract is a rather feeble continuing contract law
which merely requires a school adminiétration to formally notify a teacher
in the spring if her contract will not be renewed. Otherwise, the teacher's
contract is renewed automatically for the next school year. "The law," said

attorney Chambers, "is really no protection at all."
SOUTH CAROLINA

The American Friends Service Committee, which conducted a teachers' rights
center in the state last summer to help black educators, estimates that, in
two-thirds of South Carolina's 93 districts, the contracts of about 50 or
60 teachers were not renewed. Six black principals were fired outright,
acccording to AFSC director M. Hayes Mizell, and more than 80 others were
demoted.

Thirty-seven black teachers brought complaints to the AFSC this summer;
Mizell said, and the 24 cases which were investigagggﬂrevealeqqfﬁat nine blacks

had lost their jobs when their schools were closed, 11 had not had.their

R ~

contracts renewed, three had been demoted and éne dismissed.
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Others in the state said they could only genjralize about the displacement

situation there. Matthew J. Perry, a Columbia atorney who is handling several

teacher cases now, called the situation "not critij:
Another attorney there, Loughlin McDonald, called {i

However, Dr. Larry H. Winecoff, director of the Soy

al, but a problem of concern."
t "fairly widespread."

th Carolina School Deseg-

regation Consultant Center, said he "really hadn'tiheard of a lot," and

director Joe Durham of the Technical Assistance Un
of Education, said, "Pretty generally, competent b
tors have been retained."

Judging from RRIC sources' assessments, there
trouble spot in the state. Although Charle'.ton was
having between six and 15 displaced teachers, it w:
said to have a problem. '

The National Teacher Exam, which is required g
criteria for certification and salary level, led to

three cases. According to NEA DuShane Fund reports

t of the State Department

ack teachers and administra-

seems to be no particular

variously reported as

5 the only city in the state

satewide as one of the
dismissals in at least

several teachers in

Allendale County allegedly were not rehired because

(Eventually they were allowed to teach another year:
Berkeley County were not renewed for the same reasoly.

Four women, all with college degrees and two wij

of low NTE scores.

‘) Two more teachers in

ith almost 30 years' experience

each, were not renewed this fall in Chesterfield Coufity because of low NTE scores.

One of them, Mrs. Marian Punderburk, said that last

ipring the superintendent

indicated on her application for a summer school grajt that she would be

employed again this fall. Reminded of that later, Mis. Funderburk said, the

superintendent told her, "That was just a little of

Funderburk. It didn't mean a darn thing."

jiece of paper, Mrs.

In Edgefield County, there were several teacher:} who did not receive new

contracts originally. Five finally got them, but one}.-a 62-year-old woman
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with 43 years' experience--never did. The state has no tenure law. Contracts
can be offered on either an annual or long-term basis.

The dip in hiring of blacks is occurring in South Carolina, too, according
to Mizell, W.E. Solomon of the South Caroclina Education Association, and others.
"It is a problem to be on the lookout for--after desegregation, blacks just
aren't getting hired," said Mizell.

In a district in Lexington County, more than 100 whites and less than 10
blacks reportedly were hired during the past two years. There were reports
also that in a district in Greenwood County (which became a unitary system
last year), there were 20 blacks at the elementary level before 1968. Now
there are five.

"School systems are only doing a minimum of what they have to do," said
John Gadsden, executive director of Penn Community Services in Frogmore.

"There is a fear on the part of teachers over the next stage, when school systems

get bolder."
TENNESSEE

The state's displacement pattern seems to corroborate the old saw that
west Tennessee is a part of the Deep South. Except in a handful of counties
in the west, the state's black teachers seem to have escaped extensive dismissal
and demotion.

No statewide statistics are available. Here and there in the middle and
eastern portions of the state, rumors of displacement can be heard--three teachers
allegedly were dismissed in Hamilton County, for example--but sources in the
cities ~f Knoxville, Chattanooga and Nashville reported almost ﬁone.

The problem has been concentrated in a few of the 1 rgely rural counties
of the west that have a high céncentration of blacks. In Fayette County,

for example, 15 black teachers were dismissed and a comparable number demoted.
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(Thirteen have been ordered reinstated by a federal court.) Some two dozen
more were reported dismissed in nearby Haywood County, and a lawsuit is
expected there. Four teachers reportedly were fired in Lauderdale County,
and 10 were demoted from classroom teaching to what are considered lesser
assignments in the federally funded Title I program. There were reports
that in each of three other west Tennessee counties--Crockett, Hardeman
and Madison--at least two black teachers were either fired outright or not
rehired.

In the Memphis area, some black teachers in the Shelby County schools have
been displaced as the city school system proceeds with annexation of the county
system. But according to Walter S. Wrenn of the Office of Civil Rights branch
in Atlanta, a compa.rabie number of whites have also lost their jobs, and "all
Negro teachers with tenure in the county were placed somewhere" in the expanding
city system.

Temessee's tradition for moderation in racial matters and her strong
tenure law--generally regarded as one of the best in the nation--are responsible
for the lack of a serious displacement problem, most sources said. The National
Teacher Examination is required in 12 school systems.

Nonetheless, there were scattered reports of a decline in the hiring of
blacks. Legal Defense Fund monitors reported that 122 whites were hired this
year in Hamilton County, and 6nly one black. Other sources said that only
one of the 18 new teachers hired in Madison County was black, and only three
of the 21 in Jackson.

In rural areas, said E. Harper Johnson, director of speclal services and
staff consultant for human relations with the Tennessee Education Association,
"there seems to be a trend against employing young blacks. Unless it's a local

boy or girl, they won't hire a black."
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TEXAS

Although its worst effects were felt in Texas three or four years ago,
desegregation is still leaving a tragic legacy: hundreds of black teachers
are out of work. Incomplete results from a survey taken this fall by the
Commission on Democracy in Education in Dallas reveal that, in 76 of the
state's 1,2l districts, 225 teachers lost their jobs this year or are still
out of work as a result of an earlier displacement. (There are about 450
districts in the state which have no black residents.)

The worst may have passed ("two or three years ago blacks were dismissed
right and left," said Gilbert Conoley of the Title IV Technical Assistance

Program), but displacement is still going on, according to some. Dr. E.W.

Rand, dean of the graduate school at Texas Southern University in Houston,
estimated that 15 to 20 per cent of the state's 12,000 to 15,000 black teachers
have been dismissed, demoted or pressured into resigning this year. "It's
happening, man;'we see it all the time," said Gillespie Wilson, state NAACP
president.

Others, however, say that they see little evidence of displacement this
year. "I daresay there have been very few cases this fall," said Title IV's
Conoley. James R. Ray, executive director of the Governor's committee on
Human Relations, said he has heard of "just a couple of cases, and those
without very much merit."

The results of the survey by the Commission on Democracy in Education,

| fragmented though they are, appear to disprove such notions, however. Typical

report from the Waco area. It showed a former elementary principal now
teaching math, a junior high principal demoted to elementary school, an
elementary school principal reduced-to "visiting teacher," two special
education teachers wﬁose contacts were not renewed, a teacher with 33 years'
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experience summarily dismissed iwo months after school began, and so on.

There is a new tenure law in Texas--adopted in 1967--but it is
permissive in nature. The legislation defines just grounds for dismissal and
recommends that local boards adopt fair dismissal procedures, but leaves the
matter largely to the discretion of the boards. Few boards are said to have
followed the legislature's recommendations. All teachers have to take the
NTE for certification, but a minimum score is required in only a few systems.

In many of the 76 districts in the commission's survey, there were only
one or two teachers out of work In others it ran much higher--11 in Thrall,
10 in Dawson, Hemphill and Sweeny, nine in Eagle Lake, Ithasca and Spring
Lake, eight in Caldwell and Cushing.

East, Texas, the largely rural, Black-Belt area lying east of a Dallas-
to-Houston line, apparently is the biggest nest of displacement. The NAACP's
Wilson calls it that ("the Mississippi of Texas," he said), and earlier this

e
year the NEA singled it out for investigation by a task force.

Judging from the admittedly spotty survey by the v-mmission, however,
central Texas may be equally prone to displacement. Four o1 the 13 districts
in which seven or more teachers were reported out of work lie in east Texas,
gix are in the central portion of the state, and three are in the west (where,
on the whole, very few blacks live). "Draw a north-south 1;ne through the center
of Texas," said McDaniel. "Easut of that is where most displacements occur."

The large reservoir of unemployed teachers is as symptomatic of a decline
in hiring as it is of displacement. "New black teachers do not enjoy equal
opportunity at available teaching positions," reported the commission. "In
the small school districts, there is a notable decrease in employment of black
teachers; some have not employed any black teachers during the past two years."

Superintendents say that blacks just aren't applying, sax ;he commission.
Blacks, in turn, say that their employment prospects are so poor they do not
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bother to apply. In addition, reported the commission, black teachers are
.

being discouraged by the prospect of being shifted from school to school.
VIRGINTA

There 18 neither hard data nor anything resembling a consensus, even among
blacks, on the issue of teacher displacement. Two officials in the State
Department of Education--George W. Burton, assistant superintendent for public
instruction, and Harry L. Smith, director of public information--said they
have heard of no displacement this year. And J. Shelby Guss, a black official
in the Virginia Education Association (VEA), said, "I don't know if I could
find 25 Negro teachers who've been dismissed or demoted."

On the other hand, RRIC was told by a civil rights lawyer that "Misgissippi's
got nothing on Virginia." There has been displacement "throughout the state,"
according to Mrs. Ruth Harvey, a Danville attorney and member of the State
Advisory Committee to the U.S. Civil Rights Commission. "We are losing black
principals and heads of departments," said Curtis Harris, state coordinator
for the Virginia Council on Human Relations. "Yes, most definitely, it's
happening," added Richmond attorney and vice mayor Henry L. Marsh III.

Charles N. McEwen, education reporter for the Fredericksburg Free-Lance

Star, which covers four counties, summed it up: YEverybody thinks that

‘teachers were displaced. But it seems to be a will-o'-the-wisp type thing."

"I know it's happening," said Lawrence D. Billups, director of the NEA's
regional office in Springfield, "but I can't prove it."

Most who agreed with Billups held these opinions, too: Displacement was
worse in the past than this year. Most of it has been scattered throughout
the rural areas and small towns in the western and southern portions of the
state. Nowhere this year has it been blatant.

In fact, there have been no blatant cases of displacement in Virginia for
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several years, according to the VEA's Guss. In Giles County in the mid-
sixties, he sald, several teachers were dismissed, then ordered reinstated;
that apparently left an impression on school administrators in the state.

Even if there is no overt displacement of black teachers, however, it is
apparcnt that there is attrition in their ranks. In all sections of the state,
the familiar "not-fired-but-not-hired-sliher" refrain can be heard.

King George County, in the northeast, reportedly hired 22 new white teachers
and only one new black this year. Its faculty is estimated to be 10 or 15
per cent black, its student population LO to 50 per cent black. Five years
ago, Roanoke County schools, in the southwest, had about L5 black teachers.
There are said to be about 37 there now.

Usually, said Guss, "a black teacher has to be almost super to be employed
in a new position™ in the state. The result, he said, is that "our young
people just aren't turning toward teaching like they used to."

The state adopted a tenure law in 1968 to veplace its continuing contract

law. The National Teacher Examination is required in eight systems.
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Mr. MzreerL. We cannot expect integrated schools to be a successful
educational experience for minority or nonminority children so long
as we permit acts of discrimination to continue within so-called inte-
grated schools. We cannot expect school integration to be successful if
we permit the “integrated® school to become a mask which hides subtle
l{ut no less harmful forms of discrimination against minority stu-
dents.

It is against this background of the expenditure of the first $75 mil-
lion for desegregation that we must view the legislative proposals
before this subcommittee.

‘We believe that the experience thus far gained indicates that it is
absolutely essential that legislation in this area contain: (1) A clear
statement of purpose and philosophy; (2) specific provisions and
standards defining how and for what purposes the funds will be
spent; (3) an emphasis on the most encouraging proposal for qual-
ity integration; (4) tough safeguards to prevent abuses and misdirec-
tion of funds; and (5) an independent enforcement mechanism to in-
sure that the law will be obeyed.

It is our considered opinion that the legislation developed by the
Subcommittee on Education, cited as the “Quality Integrated Educa-
tion Act of 1971” as S. 683, and introduced by Senator Mondale and 17
of his colleagues, readily fulfills the above five requirements.

Accordingly, we strongly endorse S. 683, because it contains clearly
defined specifics and necessary safeguards. It has a clear philosophy;
a carefully defined set of purposes and programs; a deliberate em-
phasis on some of the more promising integration strategies; a for-
mula to concentrate funds on areas ot greatest need; funds reserved
for metropolitan solutions; and adequate safeguards, including an in-
dependent enforcement mechanism.

On the other hand, while commendable in its philosophy, S. 195 does
contain certain deficiencies such as (1) failure to establish meaning-
ful integration standards defining requirements for funding; (2) fail-
ure to require the integration of students in districts funded for de-
segregating school faculties; (3) failure to limit activities for which
funds may be received; (4) failure to provide for parent-teacher par-
ticipation in development and implementation of projects funded;
(5) failure to assure compliance by relying entirely upon Federal of-
ficials for enforcement.

In contrast, we support S. 683 specifically :

Because of its carefully defined concept of the quality integrated
school which would receive 40 to 45 percent of the allocated funds;

Because of the required high level of student and faculty integra-
tion;

Because it assures parent and teacher participation in the develop-
ment and implementation of programs;

And because it requires that these schools contain a, “Substantial
proportion of children from educationally advantaged backgrounds.”

The importance of assuring the inclusion of educationally advan-
taged children cannot be overemphasizeq.

The Coleman Report on “Equality of Educational Opportunity,”
found that a mixture of children from all economic and social back-
grounds was the key element in successful integration.
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As representatives of thousands of classroom teachers, we attest to
this conclusion. One reason why disadvantaged students of all races do
not achieve is because of their environment. Unquestionably, qualified
teachers, adequate resources and pleasant surroundings are essential
ingredients in efforts to provide quality education.

However, an equally important component is the compostion of the
student body itself. Children learn from teachers; but, we know that
they learn more from each other. This important fact is recognized in
S. 683 by requiring the inclusion of educationally advantaged children
in quality integrated schools.

Moreover, we support the provision which reserves 3 percent of the
funds for the reimbursement of attorneys’ fees and costs incurred in
law suits to effect compliance, not only with provisions of this act, but
also those of title I of the ESEA, title VI of the Civil Rights Act
of 1964 and the Equal Protection Clause of the 14th Amendment. In
our gl udgment, the provision offers the best hope against misuse of these
funds.

A major concern of the American Federation of Teachers centers on
quality education, the ingredients of which are highly qualified teach-
ers, up-to-date and relevant text books and supplies, and teachable
surroundings. To effect these concepts, the $1145 billion proposed in
both bills under consideration is quite inadequate. We would respect-
fully urge that the sum authorized to be appropriated, be at least
doubled.

Moreover, we believe that the proposed allocation to the Secretary
of the Department of Health, Education, and Welfare—to be expended
as he may find necessary—should not exceed 5 percent of the sums
appropriated. Local public school officials who violate the law should
be held responsible to the proper authorities. The HEW Secretary
possesses punitive powers only through withholding of funds which
negates the intent of the legislation to encourage integration of school
systems.

With these amendments, we strongly urge the passage of S. 683 in
order that the Nation’s children, especially the disadvantaged ones,
may obtain their rightful educational heritage.

We appreciate the opportunity to appear before this subcommit-
tee. We sincerely thank the chairman and the members for the courtesy
they have extended to us in making it possible to present this testi-
mony. .

Senator Monpare. Thank you for a very fine statement, a very
helpful statement, and for the support of one of the great teacher
o&ganizations in our country. We thank you for your support in our
effort.

In representing, as you do, thousands of teachers, some of whom
are in the South, many of which are black, it is your testimony that
many of them have been subjected to discrimination, fired and de-
moted because of color and that some of those districts have received
funding under the $75 million of ESAP funds, nevertheless; is that
correct ?

Mr. Mrger. That is right.

Senator MonpaLe. I gather the main specific change you would
like to see is an authorization of funding much more substantial
than contained in our proposal ¢ :
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Myr. MEGEL. At least doubled.
Senator MonpaLE. I agree with everything you say. I don’t have
any questions. Thank you very, very much.

Senator Pell had to leave. We have two meetings going at once.
He has to be there.

We will reconvene tomorrow morning at 10 a.m. to hear Commis-
sioner Marland and others from the administration.

Thank you so much.

(Whereupon, at 11:45 a.m., the subcomiittee recessed, to recon-
vene at 10 a.m., Friday, February 26,1971.)



EMERGENCY SCHOOL AID, 1971

FRIDAY, FEBRUARY 26, 1971
U.S. Senare,

SUBCOMMITTEE 03 EDUCATION OF THE
CoMMITTEE oN LABOR ANxD PuBLic WELFARE,
Washington, D.C.

The subcommittee met, pursuant to call, at 10:05 a.m. in room 4232,
New Senate Office Building, Senator Claiborne Pell (chairman of the
subcommittee) presiding.

Present : Senators Pell, Mondale, and Dominick.

Staff members present: Richard Smith, associate subcommittee
counsel, and Roy Millenson, minority professional staff member.

Senator PeLL. The subcommittee will come to order.

The reason for this subcommittee hearing, is that there were further
questions Senators had of the administration in connection with the

enforcement provisions of the expenditure of the $75 million, the -

Chair has been seeking to work out this meeting at the convenience
of the Senator concerned, and the administration.

STATEMENT OF HON. SIDNEY P. MARLAND, JR., U.S. COMMISSIONER
OF EDUCATION; ACCOMPANIED BY CHARLES B. SAUNDERS, JR,,
ACTING ASSISTANT SECRETARY FOR LEGISLATION, DEPART-
MENT OF HEALTH, EDUCATION, AND WELFARE; J. STANLEY
POTTINGER, DIRECTOR, OFFICE OF CIVIL RIGHTS; THEODORE
SKY, OFFICE OF THE GENERAL COUNSEL; JERRY H. BRADER,
DIRECTOR, DIVISION OF EQUAL EDUCATIONAL OPPORTUNITIES,
OFFICE OF EDUCATION; AND PROFESSIONAL STAFF MEMBERS

Commissioner MarLaND. Thank you, Mr. Chairman.

Senator MonpaLe. I would ask the chairman whether the Commis-
sioner has any prepared remarks, or whether he is here simply to
respond to questions. . .

ommissioner Marr.anp. I do have brief prepared remarks, to de-
1x;elop the setting in which the Secretary would be testifying if he were
ere.

Senator PeLL. Proceed with that, and then we will have questions.

Commissioner MarrLanD. Very good. I would like to introduce Mr.
Charles Saunders, Deputy Commussioner for External Relations; Mr.
Jery Brader, Director of the Equal Educational Opportunities; Mr.
Stanley Pottinger, Director of the Office for Civil Rights in HEW ;
and Mr. Ted Sky, Office of the General Counsel, HEW.
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Mr. Chairman, and members of the subcommittee, we appreciate the
opportunity to testify again as the subcommittee continues its con-
stideration of the propose’c:'l Emergency School Aid Act of 1971.

When we first appeared before the subcommittee on Febrnary 10,
Secretary Richardson emphasized the importance of securing the
earliest possible enactment of the JSmergency School Aid Act.

Today T can only reiterate that sense of urgency. As a practical
matter, if the legislation is 'to encourage school districts to prepare for
the implementation of voluntary plans by next September, action on
the bill is needed this spring so that they can plan wisely and qualify
for assistance well in advance of the next school year.

Recent national figures on the extent of racial isolation reflect the
stubborn persistence of a condition which is as inimical to the educa-
tion of white children as it isto the education of minority group chil-
dren. In the breakup of the traditional and illegal dual school systeni
in the South, the picture has improved markedly over the past few

‘ears.

’ But on the other hand, the national trend does not allow for much
optimism. To date, voluntary efforts to reduce and eliminate racial
isolation in the schools have been, for the most part, scattered and of
limited scope.

The vital function of the administration’s bill is to redirect local
priorities toward dealing in concrete terms with this critical problem.

We have gained valuable experience toward this end and through
administration of the $75 million appropriated last August for the
emergency school assistance program. In our view, the immediate
availability of these funds:this past fall helped to bring about the calm
and smooth transition from dual to unitary school systems.

This transition was a substantial one. Prior to September 1968,
school districts in 11 southern States implementing terminal desegre-
gation plans enrolled envolled only 132,000 minority students, or less
than 5 percent of the total number.

In contrast, school districts implementing terminal desegregation
plans in September 1970, involved more minority students than in all
previous years combined—nearly 2 million minority students, or 63
percent of the total.

Attempts to desegregate prior to 1970 were, in many instances, ac-
companied by serious disruptions of the educational process. Boycotts,
property damage, bodily injury, and school closings have all too often
accompanied the effortsto end dual school systems.

Local educational agencies implementing court ordered or voluntary
desegregation plans in greater numbers than ever before were ill
equipped, and in many instances simply lacked the expertise to cope
with the massive problems they faced.

Last summer, as the start of the 1970-71 school year approached,
there was undeniably an atmosphere of tension and of near-crisis in
many quarters. In numerous cases, schoool administrators, teachers,
and parents were faced with a mandate to make very sudden adjust-
ments of substantial consequence to the school system and to the chil-
dren involved.

One may argue that the debate should have ended many years ago,
but that argument does not alter the realities of the situation which
unfolded in the summer and fall of 1970.
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As the report indicates, the first step in administration of the pro-
gram was a series of State technical assistance conferences for poten-
tially eligible schoul districts held by the Office of Education’s Division
of Equal Educational Opportunities (title IV).

These conferences, held in August and September, acquainted school
administrators with the intent and requirements of the program and
assisted them in preparing applications for aid.

In reviewing incoming applications, the Division examined the dis-
trict’s need for assistance and the relative merit of its proposed project.
At the same time, the Office for Civil Rights, assisted by the Depart-
ment’s Office of General Counsel, evaluated the technical eligibility of
the applicant district, as well as the likelihood of its compliance with
certamn civil rights-related assurances after funds had been granted.

Of the 1,319 school districts originally identified as potentially
eligible to participate in the program, the Office of Education had
funded 891 districts in the anount of $62 million. as of February 24.

Approximately 321 districts elected not to apply for funds after
having been informed of program requirements, including the civil
rights-related assurances. An additional 51 applications have been
rejected either because of inadequate program design, ineligibility, or
civil rights-related problems.

The post-grant evaluation and enforcement phase of the ESAP
program began in Novemnber. As of February 19, 1971, title IV staft
members had conducted onsite reviews of 297 funded districts. Since
November, the Office for Civil Rights has conducted onsite reviews
of 174 districts. Adding to my prepared testimony, some of those sites
visited, were overlapping, perhaps 30 or 40 were duplicated.

Additionally, the Office for Civil Rights has developed and utilized
comprehensive evaluation and compliance forms in a systematie, com-
})uterized effort to monitor the large number of ESAP projects that

1ave been funded. These forins, required of all ESAP grantees, assist

the Office for Civil Rights in identifying problems of noncompliance
such as failure to establish biracial and student advisory comnittees,
failure to achieve the Singleton black-to-white faculty ratio in every
school, teacher discrimination, and discrimination in student assign-
ments. ’

The forms provide valuable information about the cperation of
ESAP projects, and because the district is required to disclose facts
relating to the above matters, serve as an effective tool for achieving
voluntary compliance with program requirements.

Accordingly, the Office of Egucaﬂti on has taken steps to enforce com-
pliance with the requireinents that these documents be filed.

To date, 20 school districts which have failed or refused to submit
these essential forms have been notified that their grants were subject
to termination, and another 26 such cases have been referred to our
regional offices for final attempts to secure compliance before termi-
nation proceedings are begun.

The cffect of this enforcement action has been to secure compliance
with the evaluation form requirement; of the first 11 districts so noti-
fied, only one was actually termination. It is expected that inost of
these districts will comply.

Section 181.7 of the ESAP regulations require school districts to
establish biracial advisory cominittees within 30 days of the approval

23€




229

of their ESAP project, if one has not already been formed pursuant to
court order.

This requirement was intended to ensure that representative com-
munity groups and parents of children directly affected by the ESAP
projects would have a role in planning and shaping their district’s
programs. Where the evaluation forms or other information has indi-
cated a violation of this provision, we have initiated enforcement pro-
ceedings. :

Three school districts have been notified of termination proceedings
for failure to form the required biracial advisory committees, and 10
additional cases are now bemg processed. ‘

The first hearings in these cases are scheduled for March 10 in
Atlanta, Ga.

Additionally, ESAP grants to three districts have been annulled
when it was discovered that the districts were not cligible for assistance.

A number of other cases are expected to be developed in the next
several weeks. Where the nature of the violation is such that prompt
action can bring the grantee into compliance, voluntary compliance
will be sought; but where the violation cannot be corrected, we will
insist on termination of the grant and, where applicable, recovery of
funds already disbursed.

On January 14, the Office of Civil Rights issued a policy statement
on nondiscrimination in school stafling practices. To mmplement thesec
guidelines the Office for Civil Rights will identify and take enforce-
ment action against those districts where serious faculty assignment
]probllcms exist and where discrminaton against teachers can be estab-

ished.

This procedure is made possible by additional computer informa-
tion which has just become available. It will supplement the routine
compliance work covering title VI plan districts which has been
underway since the fall. In addition, appropriate enforcement action
will be taken based on evidence of noncompliance obtained during the
onsite reviews of funded districts.

Myr. Chairman, what we have tried to present, both in our written
report and in this brief statement, is a picture of the Department’s
multiple efforts to insure that recipients of emergency school assistance
are abiding by their program and civil rights commitments.

My associates and I will be the first to admit that the process has
not been an easy one. As I indicated earlier, nearly 900 individual
school districts have been funded under the program. The fact that
there are only 32 education compliance officers available to the Office
for Civil Rights in the regions to monitor the regulations on site and
to evaluate the information obtained—in addition to their regular title
VI enforcement duties—may give some indication of the practical
problems involved in doing a comprehensive job.

Where possible violations are alleged to exist, verification may take
a compliance officer several days, while postvisit evaluation, consulta-
tion with attorneys, and preparation for hearing can take a much
longer time.

In addition, a number of the civil rights-related assurances were,
when formulated, unique to the previous investigative experience of
the Office for Civil Rights. Indeed, the whole question of what con-
stitutes in-school discrimination is comparati've‘i]y new and extremely
complex.
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We do not mean to suggest that the cimergency school assistance pro-
gram lacks adequate followthrough. Compared to other grant-in-aid
programs, the opposite is true or probably the case. This program has
been subject to the most intensive scrutiny of any program of similar
dollar size in recent memory.

Rather, our purpose in this testimony has been to make the sub-
committee aware of the Department’s commitiment to insuring com-
pliance ~with both the program and civil rights-related phases of the
emergency school assistance program.

We have taken positive actions in both areas; obviously, we have
much more to do. We look forward to cooperating with the subcom-
mittee and with others interested in such compliance as we continue
the postgrant phase of our evaluation.

We would be happy to answer any questions that yon or members
of the subcommittee might have.

I would like to add that we would say again, as we did at the first
hearing before this cominittee, that those of us in the Department of
HEW will be eager to discuss reconciliation of any differences that
may exist between this proposed legislation and such other legislation
as may be before you. We must act with dispatch, since we in the Office
of Education have a great deal to do if we are to bring off this effort
with system and substance and good order in time for its application
next September, :

We will be pleased to answer any questions, Mr. Chairman.

Senator Perr., Thank you. What I understand yon to say is that
there have been mistakes made in the past, and that yon believe that
in the future these mistakes will be far fewer.

Our judgment has to be whether we should go ahead, whether more
good is derived by the community by moving ahead with the expendi-
ture of this large sum of money or not.

‘We had witnesses yesterday who said they would prefer the money
not be spent than spent as is proposed by the administration. There
were other views that it wounld be better to spend it.

To my regret, we were unable to get a bill throngh in the last Con-
gress, but I hope we will in this session, be able to iron out these
difficulties.

I turn the hearing over to the Senator from Minnesota.

Senator MonpaLe. Thank you, Mr. Chairman.

I wish to express my appreciation to the chairman for scheduling
these hearings, and to the commissioner and his aids for appearing
here this morning.

I am going to ask questions in two areas, the alleged violation of law
and regulations, and second, following that, the question of standards
and directions for the proposed legislation.

As’you are aware, Mr. Commissioner, there were substantial hearings
held before the Equal Education Committee and before the Education
Subcommittee on the question of school desegregation throughout the
country, and on the basis of those hearings at the time the $75 million
emergency appropriation was made, there was not only a long debate,
but several amendments were adopted, and assurances regarding De-
partment policy received, designed to prevent the funding of school
districts which were resorting to segregation of all kinds, which were
transferring directly or indirectly public property to private segrega-
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tion academies, which were firing, demoting or discriminatng against
black teachers, which were resorting to a host of what you might call
second generation of discrimination, in-school desegregation, where
students only come through the front coor together and are thereafter
sorted out on the basis of race and minority, and other such discrimi-
natory actions.

Following the debate, what was then called the Javits amendment
was zLdoptea which sought to prohibit funding to districts practicing
discrimination in order to encourage a more wholehearted policy of
desegregation.

Following the expenditure of most of the $75 million, a group of
organizations joined together and prepared a report on the expendi-
ture of those funds which, if accurate, ran I believe it is essentially
accurate, is a devastating indictment of the way in which these funds
were spent, and shows, or at least alleges, absolutely incredible num-
bers of violations of the law directlv and of the regulations promul-
gated by your department.

So one of the key questions we have in shaping this legislation is
what can we do to be sure it does not. happen again, what 1s the opin-
ion and administrative policy of your department, so that these sorts
of things can be prevented ?

With that in mind, I ain going to ask a series of specific questions in
each of these categories to get your report, and for you to tell us how
you view it, and how you would deal with it if you agree with that
report.

The first category is in the aid to private schools. This is clearly
unconstitutional, and I am sure you agree with that, and it is clearly
illegal under the terms of the amendment. I would like to turn to
Gadsden County, Fla.. which received $133,000 under the program.

We are told that this district sold to schools, to segregated private
schools, one at a fair price of $10, and has given books and equipment
to the private schools. Are you in a position to respond to that?

Commissioner MarLanp. I will have to defer to one of my associates,
Senator Mondale, and I would ask Stanley Pottinger to respond to
that question.

Senator MoNpaLE. Very well.

Mr. Porringer. Senator, we will try our best today. As you see, we
brought reams of documents, we do want to try to respond on specific
districts. I might say that because we are dealing with about 900 dis-
tricts funded under ESAP, it may take a few minutes to get to them
individually. In the event we don’t have complete or satisfactory
answers, we would ask an opportunity to respond on the record follow-
ing today’s hearings.

Let me start by saying that with regard to the private school issue,
the Office of Civil Raghts, at the request of the Commissioner of Edu-
cation, did undertake a compliance review program in this area, as
well as in the other areas of the so-called assurances, or eligibility
requirements in this program.

I should also say that we had, and still do have, 32 compliance
officers available in our three Southern regional offices to undertake
these on-site investigations. '

In addition to that, we had with the assistance of the Office of Gen-
eral Counsel, a small number of people in Washington to help in the
clearance process on those applications.
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Now, with regard to private segregated academies and assistance
to them, our policy was to follow the legislation and the regulations
as rigorously and as vigorously as we conceivably could. In some
cases we were able to document, identify and document, illegal trans-
fers in past transactions and identify and document future trans-
actions.

In the case of Leon County, Fla., for instance——

Senator Prvr. Is that Gadsden dounty?

Mr. PorrinGer. No, excuse me, sir ; it 1s not.

Senator Monpare. Do you have anything to say on Gadsden
County? .

Mr. Porrincer. In Gadsden County, my records indicate a post-
grant review on January 12 through January 14, 1971. We have the
matter under evaluation at this time along the following lines, and
let me read them to you if I may.
~ In order to establish a past transfer as unlawful, it is necessary

under your—the so-called Mondale—amendment, to show that the
prior transaction was illegal at the time 1t was made.

Under that amendment, it is necessary for us not simply to identify
through either rumor, hearsay, or allegation, or indeed an admission
by the school that a transfer took place, but under the law that governs
this program, it is necessary for us to determine that the transfer at
the time it took place did not take place for fair value, did not take
place pursuant to State requirements that notice be given, and finally,
that it was a discriminating, or discriminatory private school to which
the transfer was made.

Senator MoNDALE. Let me interrupt right there. The law does not
require you to make a grant while you are investigating, does it?

Mr. Porringer. No, sir, but in this particular case, the allegation of
an illegal transfer occurred long after the grant had been made.

In other words, the situation was not known to us at the time the
grant was made. As our report to the subcommittee attempted to

elineate, a pre-grant review was made of each district which was
funded. It was not always an on-site review, and as we are trying to
lay out for you today, it could not be.

There are, for instance, in this program, 900 participating districts
governing approximately 8,000 schools, governing what we believe to
be a quarter of a million classrooms.

Under this particular program, we are—or the Federal Government
is—responsible for some sort of review of all quarter of a million class-
rooms, 8,000 schools, in 900 districts.

I tried to make clear before that we have—even with the other
responsibilities, incidentally, that title VI has—been able to devote,
after our initial fall title VI reviews, all of our efforts to ESAP re-
views. In this particular case, we did not know, and I believe to my
knowledge no one knew, at the time that the grant was made that there
was an allegation of the transfer of property. Therefore it is a post-
grant review.

Senator MonpaALE. In January you did receive a complaint from
some source alleging that which I have referred to, about the sale, or
in effect transfer of property to the private segregation academies.

So that the status of the (Gadsden County situation is basically one
of investigation %
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Mr. Porringer. Along the lines I have mentioned.

Senator MonpaLe. And have you suspended then, further grants to
that school pending the outcome of the investigation?

Mr. Porrincer. No. we have not. It is my understanding that we
cannot legally do that. I might also add, however, that in the cases
where we have established, under due process standards, a violation
of this nature, we are entitled to a return of all of the funds.

Senator MonpaLe. In the case of the Washington Research Project,
they listed this school district last November. You say you heard
about it first in January. )

Mr. Porringer. No, Senator, I did not say that. I said our on-site
review was in January. We were aware of it at the time the Washing-
ton Research Project released their report.

(Information referred to subsequently supplied follows:)

GapspeN CouUnty, Fra.

A post-grant ESAP review of Gadsden County, Florida, was conducted by two
civil rights specialists from the Atlanta Civil. Rights Regional Office between
January 12 and 14, 1971. The information obtained from this review has been
analyzed, in part, by attorneys from the Office of General Counsel. With regard
to allegations concerning the transfer of certain public properties to a private
school, the Office of General Counsel has identified the following transactions
and concluded: .
1.—Transfer of School Buses to Robert B. Munroe Day School

This transfer was made at advertised public sale and the purchase price was
more than the duly appraised value. As this was a sale for value and the transfer
was made prior to the date of submission of the district's ESAP application,
it does not violate the Mondale Amendment.

2.—Transfer of Mt. Pleasant School Plant and Grounds to Robert B. Munroc
Duay School

This property was sold at a price (in excess of $18,000) which was over the
duly appraised value and consequent on publie notice that such property was
declared to be surplus pursuant to State statute. The transfer was a prior trans-
action for value and is not violative of the Mondale Amendment.

Allegation concerning the transfer of school books to the private school, ag well
as several other compliance questions, are being further investigated by the
Office for Civil Rights, assisted by the Office of General Counsel.

Senator MonpaLE. Let me turn to another school district——

Senator PrrL. Excuse me. I would like to understand something
here. Why can you not withhold further funds if you think some have
been misspent ? .

Mzr. Sky. Let me attempt to answer that. Once a case is developed
that there has been a violation of the Mondale amendment——

Senator PeLL. Can you speak up? .

Mr. SkY. Yes. Once a case has developed that