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The Honorable the SPEAKER OF THE IOUSE OF REPRESENIATIVES
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to activities in connection with the Age Discrimination in Empioyment
Act of 19€7, as required by section 13 of the sta:ute.

Respectfully,

ol

Secretary of Lab&k

O

ERIC

Aruitoxt provided by Eic:



L4

O

PREFACE

"his study is in response to section 13 of the Age Discrimination
in Employment Act of 1967 {P.L. 90-202) which directs the Secretary
of Labor to submit anrually in January to the Congress & :report

covering h's activities for the previous year.

This report was prepared in the Office of Research and lLegislative
Anslysie, Vage and Hour and Public Contracts Divisions under the

directicn of Irwin M. Volkow.
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REPORT OF THE SECRETARY OF LABOK

T. Introduction

Section 13 of the Age Discrimination in Employment Act of 1967 (ADEA)
directs the Secretary of Labor to submit an anmual report to the Congress
in Jamuery covering his activities of the previous year, including an
evaluation and appraisal of ihe effect of the minimum and mexirum ages
established by the Act and any recommendations for further legislation.
This report is presented in accordance with this legislative requirement.

II. Bac ound

As directed by Title VII of the Civil Riglits Act of 166U, a study was
undertaken by the Department of Labor to explore the prcblems of
discrimination in employment hecsuse ~f age. This study revealed that
middle-aged and older persons were at a serious dissdvantage in obtain-

ing employment, in receiving training or being promoted, in keeping

Jobs once hired, and i{hat the rate of unemployment--especislly long-term
unemployment--was higher amcng such persons than among workers generslly. l/
It was also shown that srbitrary age limits were frequently set for Jcbs
where the age of the individusl was not relevant to job reguirements.

In the 1966 Amendments to the Fair Lavor Standards Act, Congress dirented
the Secretary of Lebor to submit specific proposals for legislation
which would promote the employment of the older worker on the¢ basis of
ability rather than age, an? which wculd prohibit axbitrary age dis-
crimination in employment. Subsequently, in January 1967 the Presid-nt
recommended that tle Congress enact such & iaw and the Secretary
transmittel & draft proposal to th2 Congress & month later. The ADEA
was enacted on December 15, 1967 and became effective on June 12, 1968.

III. Provisions of the Age Discrimination in Fmployment Act

The ADEA prohibits discrimination in employment on the basis of nage in
matters of hiring, job retention, compensation, and other terms,
conditions, or privileges of employment. Most employers 2/ of 25 or
more persons are subject to the Act's pronibitions, as are public

and private employment agencies serving such employers. Labor

l}ﬁiTe 0Older American Worker - Age Discrimination in Fmployment, Report
of the Secretary of Labor to the Congress under Section 715 of the
Civil Rights Act of 1964, June 1965.

2/ The term "employer" does not include Federsl, State, or local
governments.
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organizations having 25 or more mcmbers, or which refer persons for
employment to -:overed employers, or which represent the employees of
covered employers, sre also subject to the provisions of the statute,

Protection under the Act is limited to individuals who are over 40 years
of age until the 65th birthday. Age 40 was selected as the lower age
limit since that appeared *o be the age at which discrimination
generally became apparent, and 8lso because it is the lower limit set

in most State age discrizination laws. The €5-year upper limit was
specified because it is & commwon retirement ege in American industry.

Covered employers, snployment agencies, or lasbor orgenizations, are
rot permitted to use printed or published notices or advertisements
relating to employment which indicate any preference, limitation,
specification, or discrimination hased on age.

Certain exceptions from the Act's prohibitions are ovrovided. These
relate to situations where age is & bona fide occupational qualification
reasonsbly necessery to the noricel operation of a particular business;
where a differentiaticn is tased on ressonable factors other than age:
here the differentiation is caused by ovserving the terms of a

bona fide seniority system or any bona fide employee beaefit jlan

vhich 15 not a subterfuge to evade the purposes oi' the Act; or where

the discharge of an individusl is for good cause. The Act provides

that no employee hnmefit plan shall excuse the failure to hire any
!ndividuel.

Eech empleyer, employment egency, or labor organization, covered by
the law is required to post in a conspicuous place on its premises

the official notice furnished by the Secretary ci sbor which outlines
the rights of individuals under the Act and provides information as

to how to locate snd contact the nearest office of the Wage ard Hour
and Public Coniracts Divisions.

Enforcement procedures are similar to those of the Fair Labor GStandards
Act which the WHPC Divisions also enforce. The age discrimination

lav specifically requires +hat before any legal proceedings car be
instituted, attemmis must he made to eliminate discriminatory
practices through informsl methods of conference, conciliation, and
peresucsion. Tt is only asfter such attempts have failed that the

civil remedies and recovery procedures of the FISA are available for
enforcement of the AlEA,

O
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V. Education and information activities

During the past year, the Wage and Hour and Public Ccatracts Divisions
have been and are continmuing to conduct an intensive information
campaign about the ADEA through every available channel of communi: ation.
National newspaper, radio and television assoclations were sent
information regarding the provisions of the Act and the types of
employment advertising prohibited. In addition, the commnications
media were provided with specially prepared presentations concerning

the Act. Included were color film-, both short and long, which were
shown on television and spot enncuncements for redio.

On numerous cccasions in the past few wonths, these television spot
films (30 seconds) have appeared between staticn hreaks on natwork
shows during "prime time". The estimated size of the viewing audience
at any one of these times is nurmbered in the miilions of persons. In
addition, the local television stations in every major metropolitan
srea have also cooperated and have shown, &£~ a jyublic service, the
brief films provided by the Divisions.

Field personnel as well as the national offjice staff have participated
in business, lsbor, professional, educational and other orgsnizationel
meetings in order to provide the broadest dissemination cf information
aisong erployer and employee groups most likely to be effected.

The Divisions have also been placing new and added enmphasis on the role
private citizzns' groups can play in reducing the age barriers to
employment., 3Jenior citizen and "older worker" groups which have &
particular concern for the employment problems of those whom the Act
protects have been asked to help in making the Divisions' pamphlets,
posters, and sther materials available not only to their own members
but throughout their communities. Reports from regional and field
offices revesl an ever-increasing demand for speakers at meetings of
a1l kinds, and for copies of leaflets about the Act in both Fnglish

and Spanish.

In fiscal 19€9, more than 11,000 comp'iance contacts were initieted
directly with employers to inform them of the provisionhs of the law
and of their responsibility to comply. Such contacts in some cases
opened employment opportunities to middle-aged and older workers, or
corrected viclative practices without need for enforcement action.
Similaxr contacts were also made with employment egency and labor union
representatives, in an effort to seek their active cooperation and to
inform them of their responsibilities under the Act.

While mu~h hLas been accomplished, e great deal still remains to be done
in schleving complisnce with the Act. Xlans for the future include
increased promotional activity and a conference to focus more attention
on the problem of age discrimination in employment and ways to combat
it.



V. Regulations and interpretations

During the past year, new sections wverc addea to Title 29, Code of
Federnl Regulations, (Subchapter C of Chapter V), for the purpose of
defining the recordkeeping and posting requirements under the Act,
rlovifying <he Secretary of Labor's rulemsking authority, and
oroviding additional interpretative guidelines.

Psrt 550 [ﬁECORUS TO BE MADE OR KEPT RELATING TO AGE; NOTICES TO BE
POSTED; ATWINISTRATIVE EXEMETION§7, which was first published as
temporary regulations in the Federal Register on May 24, 1968, was
published in revised form as a new proposal or August 26, 1969, with
a 30-day period provided for comment. The revised regulations, &s
adopted, appeared in the Federal Register on December 4, 1969, end
are now effective. They specify the form and types of records which
must be kept by employers, employment agencies and labor organizations,
set forth the posting requirements, outline the procedaures by which
administrative exemptions may be requested, and include the details
of such specific exemptions.

Althougn certain basic records such as the individval's name, address,
date of birth and rate of pay, are required to be kept by employers

for 3 years, the period of retention for records relating, smong others,
to hiring, training, promotion, pnysical examinations, and help-wanted
advertisements, was reduced in the revised regulations to one year in
general, and to 90 days in the cese of temporary employees. Employment
agencies and labor organizations must also keep on file, as required

by the regulations, records which relate to their responsibilities
under the Act, as specified.

Regulations, Part 850, was mcdified in June 1969 to include a specific
exemption, granted under the Secretary's rulemsking authority, from

a'l provisions of the Act for employment programs under Federal grants
or contracts which are designed exclusively to promote Job opportunities
for the disadvantaged. ZIncluded in the exemption, for exszimple, are

such activities under ‘.ne Manpower Develcpment and Training Act and

the Economic Opportunity Act.

Part 860 [INTERPRETATIONS/ provides a praciical guide to employers,
employment agencies, labor organizations, and to persons protected

by the Act, aa to how the WHPC Divisions administer and enfcrce it.
During 1969 two additionsal sections of these guidelines were published.
These discuss the application of the Act to certain types of employee
benefit and retirement programs, define the geographical scope of
coverage and supplement certain subsections of the Interpretations

as previously published.
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Copies of the regulations snd interpretations are included in
/ppendi.- A,

V1. Compliance activity

During the fiist few months of our experience unde: the new leaw, Wage-Hour
compliance officers were instructed to sch.dul> investigations con-
cuwirently with those made under the Fair Lsdor Staniirds Act and the

other laws administered and enforced by the Divisicus. After & careful
study was made of this procedure, it appeared that violations ¢ the

Age Discrimipation in Employment Act were more likely to occur in large
business establishments which are generally in cucpliance with the Fair
Lebor Standards Act, rather than in smaller fi.rs  Our ccmpliance
officers are therefore concentrating their efforis now in asrecs where
there is clearly the greatest need.

More than 25,000 establishments were investigated in Fiscal 1969, the
first full year of operation under the Act, to determine ccmpliance
vith its vrovisions. Included in this number were specisl “"directed"
investigations which were arranged where there was evidence of dis-
'm. _tory practices and where complaints were received. Overall,
.ghtly less than 500 establishments were foind in violation and
corrective action was taken. The violations were concentrated among
esteblishments investigated under the program of directed jinvestigations
£ ~ omong those investigated as a result of complaints (Tablea 1 and 2).
Cr Jaints are currently being received at a rate of approximately
100 per month &nd are promptly investigated.

The g¢reatest number of violations, about half the totel, related to
illegal job advertising by employers as well as employment sgencles.
There were two other types of violations which occurred with some
degree of frequency: (1) the refusal by employers to hire workers
aged 40 to 65 on account of sge; and {2) the failure of employment
agencies to refer applicants in that age dracket.

Tllegal employment advertising was the mogst frequent noncompliance
practice found in directed ifi:vestigations. Almost half of the
violations found in complaint investigations involved the refusal
to hire applicants on sccount of age {Table 3).

Violations appeared to be slightly more prevalent in the southern regions,
where 2.5 ypercent of all investigated establishments were found in

some form of noncompliance with the Act, compared to 1.6 percent in
nonsouthern regions (Table 4).
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As mentioned earlier, a major emphasis in the enforcement program is on
obtaining voluntary compliarce with the Act through informal methods

of conciliation, conference, and persuasion. It is only after such
attempts have fsiled that the civil remedies and recovery procedures of
the FISA are available for enforcement of the age discrimination law.

Efforts at conciliation have so far been generally successfil, although
legal sction is presently under consideration in some cases. 1In the
year Jjust ended it was riecessary to file only one lawsuit under the

Act. 1In this inctence the Secretary of Labor, after all efforts to
achieve voluncary compl? ince had failed, asked the Federal District
Court in Chicago for a permanent injunction to restrain a transportation
firm from violating the siatute.

It is paxrticularly gratifying to note thet the amicable settlement of
individual complaints of age discrimination at local bianches of a
number of large, nationally known businesses resulted in widespread
voluntary compliance by these firms on a nationwide basis. These
firms include a large telephone ccrpany, 8 steel company, a food
processing firm, an insurance ccmpany, an suto manufacturer, two
supermarket chaine end two railroads.

Typical of individual complaints is the case of a 55-year o0ld man who
was denied employment &s a warehouse worker because of his age. He
had applied for the job in January 1963 {before the effective date of
the ADEA) and again in July 1968 when he was told he was, at age 55,
"too old for the work". 1In Jamuary 1969 he applied a third time, was
denied employment and furnished a "short form application” which stated
there were no vacancies. As & result of the Divisicns' efforts, the
company offered him a Jjob and paid him $1,599 in back wages. In addai-
tion the company has since lLired three other men over L0 years of age.

In another case a 59-ycar old couple was offered employment and received
a check for more than $2,800 in back wages, tecause of the law and

the Divisions' activities. They had applied tc the district mansger

of a chaln store organjzation for work at one of the stores, which are
customarily managed by husband-snd-wife teams. Tha district manager
wrote in reply that thei» resume merited consideration, but it was
comyany policy to hire only persons under 55 for these positions. When
a representative of the WHPC Divisions noted the couple's resume s
fully as impressive as those submitted by other applicante, a high
offizial of the compal - .cached for the telephone, made a long-distanc.
call to the couple, and offered them a job.

Tn still anotiier case, three snack-bav cmployees, one sZe 62, enother 50,
and another 55 were discharged by their employer on the tasis that he
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thought business would improve if younger employees were employed {in
discuseing the discharge with one of the employees, the employer
stated he wanted to put "young chicks" to work). Confronted with the
violation, “he employer claimed the employees were discharged for
ineffaiciency. The facts disciosed that the inefficlency clasimed
simply could not be sutstantiated. The employer slso erred when he
advertised for replacement employces hetween the ages of 21-35. Therc
was a happy ending for the complainants. After the compliance officer
pointed out the applicability of the ATEA to the employer, these three
employees were offered thelr jobs back and received back wages
amounting to over $i,300.

The Divisions have, as provided by the Act, surervised the financial
restitution to persons who were denied elther initial hiring, or
certain job benefits for ihose who were already working. More
importantly, however, jin practically all such cases the work of the
compliance officers in the field ras insured future compliance with
the ADEA which, In turn, has resulted in immeasurable benefits such
85 proper consideiation f~r employment and promotion for a large
segment of our workforce composed of persons age 40 {o 65,

Similaxy ccoperation hae been showm by employment agencies and lator
organizativns, and also from a number of newspaper and megazine
publishers throuzhout the country who have printed notices about

the ATEA &5 & public service to the Divisions and to their help-wanted
advertisers.

Reports were received from area officer of the Wage and Hour and Public
Contracts Divisions concerning specified or implied age discrimination
in help-wanted advertisements in each area. More than 125,00C employ-
nent advertisements in 141 newspapers published in 93 cities were
reviewed. Fewer than one percent specified mge limits in violation

of the ATEA and about two percent imp'ied age 1limits through the use
of languasge such as “'young man", 'Dboy", "girl", "recent gradunte”, etc.
Absut balf of these ads using discriminator;r lunguage were inserted

by employers who were probably covered under the ADEA (Tables S and 6).

VII. State age discrimination laws

During the last year, one additional State {New Mexico) has enacted a
statute relating to age discrimination in empicyment. In addition,
Maryland, Oregon, and Puerto Rico revised their existing age discrimi-
nation statutes. Maryland reduced the minimum sge limitation specified
from 45 to 18 years of sge; Oregon expanded its coverage provisions

by removing the exemption provided to employers of less than six
employees; and Puerto Rico provided for stronger penalties against
violators of its age discrimination statute.

Q 7
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With the addition of New Mexico, there are «irrently 27 States ani
Puerto Rico with age discrimination statutes in effect. The statutes
in 16 of these States apply to employers, employment agencies and

labrr organizations; eisht of these 16 statutes also apply to employ-
ment by State and/or local governments. In eight additional States,

the statutes apply only to employers or persons conducting business

in the State. The statutes of two States (Illinois and Indiana)

apply to employers, labor organizaiions and Siate government employment,
but exclude employment agencies; while the Texas statute applies oniy
to employment by the Jtate and its political subdivisions.

The age discrimination laws in three of the 27 jurisdictions do not
specify age limitations, while about half of the remaining State laws
extend rrotection to rersons aged 40 to 65.

Unlawful employment practices specified in State laws range from vefucal
to hire or discharge because of age as a minimm prohibition, +to a
combination of thoese practices including discrimination in coupensatfon,
terms, conditions, or privileges of employment. Advertising or pub-
lishing or using application forms which suggest age limitati~ s, and
excluding or expelling or discriminating in any way by labor o .lons

are some of the other prchitited practices listed hy Gtate in

Appendix B.

VIIT. Appraisal of age composition and other matters

Despite the forecast of a declining trend in the proportion of persons
in the LO to 65 year age group during the coming years, they will
continue to represent a sizeable segment of the labor force {Tebles 7
and 8). Trhe fact that the age composition of the population has not
changed appreciably since the Act became effective combined with the
experience gained in matters covered by the statute have led to the
conclusjon that a recommendation regarding further legislation would nct
be appropriate at this time.

In the first report under section 13 of the Act, which was submitted

to the Congress in JamAary 1969, it was indicated that the Divisions
were considering pleus to make specific studies of three industries--air
transportation, banking, and electrical machinery and eguipment
nanufacturing--where there was a msrkedly lower percenlige of employcces
5 years and older than is true of employment In general.;/ Data
available from secondary sources, including some unpublished material,
vere thoroughly rescarched, but no useful data could be found. It was
not possible to obtain the additional resources necessar; to design

and carry out a survey ylelding primary data.

;/ This statement vas based on tebulation 2f data foom * e 1960 Censun
of Population,

O
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able 1. Tumber of establishments investigated under the
Age Discrimination in Emplovment Act by compliance
status and type of investigeticn, June 21, 1968 -
June 20, 1969

: Humber of establishments

T H : Found ia : Found in
1nvestiz£tion Duvestigated ¢+ compliance @ noncompliance
: undey ADEA : with ADEA with ADEA
Totsl 25,291 24,765 91
ADEA complaint 662 Lis 201
ADPA directed 345 150 182
Other progrems a/ 2k, 28y 24,170 11k

g/ Excludes investigations of establishments not covered unger
ADEA.

Source: Wage and Hour and Public Contracts Divisions.
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Table 7. Number and percent of persons in civilian labor
force age 16 years and over, by specified age
groups, September 1969

Civilian labor force

Age groups E ﬁgggsr . Percent

Total 80,985 100.0
Under 40 years Lo, 82k 50. 4
40 to 65 years 36, B50 bs.s
65 years and over 3,301 i |

Source: FEmmloyment and Earnings, Pureau of Labor Statistics,
October 1969
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127469

U.S. DEPARTMENT OF LABOR

WAGE AND LABOR STANDARDS ADMINISTRATION
WAGE AND HOUR AND PUBLIC CONTRACTS DIVISIONS

PART 850 (29 CFR) - RECORDS TO BE MADE OR KEPT RELATING 7C AGE; NOTICES
TO BE POSTED; ADMINISTRATIVE EXEMPTIONS

(Reprinted from the Fe derad Register of December 11969)

Title 29—1ABOR

hapter V-—Wage ond Hour Division,
Department of Labor

SUSCHAPTER C—AGE DISCRIMINATION IN
EMPLOYMENT

ART 850--RECORDS TO BE MADE OR
KEPT RELATING TO AGE; NOTICES
10 BE POSTED; ADMINISTRATIVE
EXEMPTIONS

Chonge in Recordkeeping
Requiremenls

On August 28, 1969, there was pub-
shed in the Fenerat RecisTer (34 F.R
1666) notice of a proposal to ievise
art 850 of Title 29, Code of Fedeval
cgwlations, in order to change the {oni-
yrary recordmaking and recordkeeping
quiremends promulgated under the Age
Iserimination in Employmnent Act of
@7 (28 11.S.C. 629) and section 11 of
e Fair Lapor Standards Act of 1538
29 U.8.C. 211).

Tnterested persons were invited to sub-
it wrilten data, views, or argument,
fter consideration of all relevant matter
reseiiied, and pursuant to section 7 of
e Age Discrimination in Employment
ct of 1987 (28 U.S.C. 629 and section
L of the Fair Labor Standards Act of
338 (29 USC. 211, and Secretary of
abor's Orders No. 10-68 (33 F.R. 9729
1d No. 11-68 ¢33 F.R. 9630, the revi-
on as s0 proposed is hereby adepted,
ibiect to the following changes:

1. In subparacraph 2 of §$8503:by,
e first sentence is deleted and the fol-
wing sentence Is ficcited in its place:
oty employer shall keep on file any
nployee benefic plans stich as pension
id Insurance plans, as well as co S of
iy sendurity systems and nwerit sysieras
nich are 1 writing. for the full period
e plan or systeir. Is in effect, and for at
ast 1 year aber itz termination.”

2. In § 850 18, The first two sentences
¢ designated as paragraph (s,

3. In §850.18, The words “paragraph
1 oof this section™ fu the first sentence
2 Changed to “§ 850.15tb of this part'™,
4. In $850.16, The word "provisians”
the first sentencee i« changed to "'pro-
bitlons™,

5. T (850 16, e [odlrwing pataciaprh
a.ded and desirna‘ed as parsaph

D) Any employer, employi rut aceiny,
- fab-- '\‘1 zaticn the activ;tes of

“l".lhnn (IR

whien are exempt {rom the prohibitions
of the Act under paragraph (a) of this
section shall maintain and pregerve
records containing the same information
and dala that is required of employers,
employment agencies, and 1a0r organi-
«atlons under %3 850.3, 850 4, and 8305,
respectively.

This revision shall become effective 30
days foiluwing the date of its publication
in the FEperal REGISTER.

Signed at Washington, D.C., this 26th
day of November 19€9.

ROBERT D. MoRrax,
Administrator, Wage and Hour
and Public Confracts Divisions,

PART 850—RECORDS O BE MADE OR
KEPT RELATING TO AGE; NOTICES
TO BE POSTED; ADMINISTRATIVE
EXEMPTIONS

Subpart A—Gcneral

S

8301  Purpore and scope.

Subpart B—Rocords To Be Mods or Kept Re.oting
te Bge; Notices To Be Posted

8502  Forms of records,

BS03  Reoords 1o ke kept by emnployers.

8504 Records *o be Kept by ern.ployment
agencles,

8505 Records 1o be kept by laher organiza-
tlons

8504  Avatlability of recurds fur {nspectton,

BEDT  Transcripttons and reporte.

A508 B309 |Recerved)

65010 Netices 1o be pasted.

85011 Pelitlens for yecordkeeping excep-
tions.

Subpart C—-Adminictrative Exemplions

Sce,

83016 Adminietrative excmiptions,  joten-
dUres

L5N 16 SpiviBe sxenprtinna

Aviiroricr: The o fons of this Pt edd

21,

Subpart A—Genoral

Parpuse and «ope.

§R30.1

@) Saetien 7T oof the Ave Discrimia-
tion in Fmployment Act of 1967 1hLicae-
mafter velemed to in this part ac ihe
s bie Sedrctary of Tabar
oot of coeorda aliuely e
ropaivte o thie ad
tration ol the Ac condince vitn 1
proaer codtmredn oo e il al o Fair
l.abor Stacdards Act of 1833 Subparnt B

ae

A3

o1 thi: part sets forth the recordreeping
and posting tequirernents which are pre-
scribed by the Sceretary of Labor for
employers. cmploynment agenctes, and
labor organizations which are subject to
the Act. Reference should be made to sec-
tion 11 of the Act for definitions of the
terns “eraployer”, “employment agency”,
and "labor organization”, Genersl inter-
pretations of the Act and of this pari
are published in Part 860 of this chapter.
This part also reflects pertinent delega-
tions of the Secretary of Labor's duties
to the Adniniztrator of the Wage and
Hour and Pudblic Contiacts Divisions,
th) Subpart C of this pari tets forth
the Departincrit of Labor's rules under
section 9 of the Act providing ihat the
Sceretavy of Tabor may establish 1eason-
able exemptions to and from any or all
provisions of the Act as he may find nec-~
essa1y and proper in the public interest

Subpart B-—Records To Be Made or
Kept Reloting to Age; Notices To Be
Posted

£ 8502
No particular order or foirm of records

is required by the vegulations in this

Part 850. 1t is required oniy thut the

records contein in some form the infor-

nation specified. If the information re-
quired Is available in records tept for
other purposes, or can te obtained readily
reoomputing  or  ex‘ending  data
recavaed in some other fara, no further
records ace required to te made or kept

on a rouiine basis by tiis Part 850.

38503
va) Eyvery employer shall make and

woep for 3 year: -avresl or other rocords

for pach of Bis ensployees whiich contain:

1Y Namies

ST Address:

(30 Dite of birth;

3 Ooeration:

e Rae of pay, and

B Compeasarioneuned cichvwe X

th (1) Twery rinplover who, in the
regulay course of Dis bisivess, miakes, obe
tains. of uxE, fy perscaanel or emgioy-
ment recu.ds related to the following,
shall, extopl ws provided ‘n sbparas
vravhis 3 and o) of this peravraph,

Eeep ther for a period of 4 yens fram

e et e perver e LAsion o waea

LS D00, O et
[ R TR S

TN

vveT subait

A%

Forms of records.

by

Recards 1o be kept by employers,

WS, e Les 0y

CpTert faroriry Wl e
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notice of existing or antiaprted 00
openings, includiny records pertaining o
the [ailure or refusal o hire any ind:-
vidual,

{11 Promotion, demotion, transtuer, ti-
lection for training, layefr, reeal’, or di-
charge of any employe>,

(it1) Jot orders submitted by the cn -
ployer to an employir.ent agency or labos
organization for recruitmeni of person-
el for job openings,

1v) Test papers completed by appli-
cants or candldates for any position
which disclose the results of any em-
ployer-administered aptitude or other
emplovment test considered by the em-
vlover in connection with any persormel
action,

(v) The results of any physical cxerni-
nation where such examination iz con-
sldered by the employer.in connection
with any personnel action,

(vl} Any edvertisements or nntices to
the public or to employecs relating to Jjob

openings, promotlons, training pro-
grams, or opportunities for overtime
work.

+2) Every employer shall keen on file
any employee benefit plans such as pen-
sion anc insurance plans, as well as
copies of eny seniorlty systems and merit
systems which are in writing, for the
fuli perlod the plan or system is In effect,
a~d for at least 1 year after jts termir.-
tion. If the plan or system is no! in
writing, a memorandwn fully outlining
the terms of such plan or systemn and the
manner in which it has been cormmu-
nicated to the affected employvees, to-
zelher with notations re’ating to any
chenges or revislons thereto, shall he
kept on file for a like deriod.

(3) I the case of application forms
and other preempioyment records of an-
plicants for positions which are. and are
known by applicants to be, of a tumnpo-
rary nature, every record 12quired to be
kept under subparagraply (1) of this
paragraph shall be kept for a period of
90 duys from the dete of the personnel
astion to which the record relates.

(4) When an eaforcemcont actior. is
commenced under section 7 ¢l the Act
regarding a particular applicant or em-
ployce, the Administrator msay require
the employer to retain any rccord re-
quired to be kept under subparagraph
‘(1). 2y, or (3 of this paragraph which
is relative to such action until the final
disposition thercof.

§ 850.4 Recerds to be bept by cniploy.
ment agencics.

(aY(1) Every employment agenucy
which. in the regular course of its pusi-
s, makes, obtaing. or uses, an: records
ted to the following. shall, cp* ns
H i d i subparagraphs 2y and
2f thic parapraph, keep them for a period
¢ vear from the date of the afon

: \)4 ‘.‘ Tecoros 1olate”
ERIC
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refereed o
reisonahly enicips
Jeb orders fremn eraplos
ine individuals for job openi: :

iy Job applications, resumes, or any
other formy ni employmont inquiry or rec-
ord of any individual which identifies his
qualifications for emplnyment, whether
for g known jan opening at the time of
submissing or for future referral to an
ciaployei

vy Test papers commated by anphi-
rants or cnandidates for any position
whith disciose the revlts of any agency-
admiunlsterea aptitude or olhel eimpicy
ment test considered by the agener in
connactlon with any referrals:

(v Advertisements or notices rejative
‘0 Job oneninas.

(2) Xu the case of apnlication forras
and other preemployment records of ap-
plcants for positions which are, and are
knovn by applicants (o b2, of a tcmpo-
rary nature, every record required to be
kept upder subparagraph 1) cf this
paragraph shall »e Kept for a poried of
90 days from the date of the maling or
ohtaining of the record involved.

(3) When an enforcement action fs
commenced under section 7 of the Act
rezarding a particular applicant, the Ad-
ministrater meay require the erploymont
ageney to retain any cecord required to
be Fept under subparazraph (1Y or +2) of
this paragraph which is relative tc such
action until the final disposition thereof.

{(h) Whenever an employment agency
has an onigation as an “emplover” or a
“lehor crgantzatlon’” under the Act, the
employment agency must also caonply
with the recordkeeping requlirements set
forthin § 850.3 or § 850.5, as appropriate.

§ 830.5 Recorda to he kept Ly Tabor or-
manizations,

(g) Every labor organization shall
keep current records identlfvine its prem-
bers by name, addiess, and date of birth

) Every labor ergeuization shail, ex-
cept as provided in parazraph «¢) of this
soction, keep for a period of 1 year from
the making thereof, a riecord oi the name,
address, and age of any individual reek-
ing membership i the ereanization, An
individueal scexing moembrership is con-
stdered o e a pvrson who fties an app'i-
cation for membershin or whn in some
other manner, indicates a specific inten-
tion ta be considercd for membersalin,
bul does not include any lndividual whn
is serving for a stated limited probation-
ary period prior to permanent employ-
ment and formal wnlon memtersilp, A
person wha merely makes a inguiry about
the labor orranfzat.nn or, for cranple.
aboul e peoreral procrem, Is nei cun-
tidered tg be un individus! seekdis mem-
bershiln i Iabor erzonivetion.

et Wiao an enferectrent action s
cerimence undey cection Tl the Acy
rer v v e tebor greenication, e -
Snirnator nay recnd e the Tahar orga-
te7ation to re aryaerosd reanaci e
he ¥ nder paa e h Jhoof this ees
onwhib vz relative Cssanch actinn ontd
RGIRANECA NN ¢ FES TR S AL SO R V)

TN

A-L

Witenr rer 2 1nor organtzation has
cetian A an ew deyer’ or a3 an
Sosrt ewr ceyt under ‘he Act, the
Yabor arpanization mast also comply with
‘he veeoodecping 1 ouirements set forth
ir §ROD.D ur $ BR0.4, as appropriate,

3B704 caailahility

spectiom.

tay Place records are to b kept. The
records requirea .o be kept by this part
xhall e kept sefe and nccessible at the
place of amiploynient or business at which
the fndividinnl {e whom they relatels em-
nloveod or han apn!led for employment or
me- herstup, or at one or more estub-
anee central recordkeepiny offices,

v Jnapection of records. All records
requlied hy this part to be kept shall be
made nvetinble for inspectior and tran-
serintion by suthorized representatives
o the Administrator during business
hours eencial hserved by the office at
wlveh they ave Kept or in tlhie comrnunily
ecnerally, Where records are malintalned
at a central recordkeening office pursuant
o paragraph fa) of this section, such
records ~hall e node available at the
off.ce at whirh they wou'd otherwlse be
renuired to be kept within 72 hours fol-
‘owing request from the Administrator
or his authierized representative.
$ 830.7

Fvery persrn reanired to maintain ree-
orde under the Act shall make such ex-
tension. recomputatinn or transcriptions
of his records and shall submit such re-
ports coticerning artions taken and lim-
itations ard classifleations of individua's
sct forth in records as the Administra-
tor or his authorized representative may
request in wnting.
£¢ B30.8--850.9
§ 830.10  Notires to he poited.

Every emplover, employment azency,
and labor orsantzatien which hes an
oblizatlon under the Age Discrimination
‘. Emplovinent Act of 1967 shall post
and keep posted in conspicucus places
upon ita premises the notice pertaining
to the applicability of the Act preseribed
by the Sccretary of Labor or his author-
ed representatlve. Such a notice must
te posted i0 prominent and accessible
places where it can readily be ohserved
Ly eraployees, applicants for employment
2nd uniny memoers,
S AL Petitione

execptions,

an -l
iy

of recorde for in-

Frunseriptions and repaorts,

[ Reserved)

for recordkecping

at Submis<or ¢ f pelitions for relict.
Fach cmpuoyer, enmpioymond asency, or
‘abor organization who for good cause
»ishies to maintain records in a manner
other then reovired In this part, or to
02 relieved of presey ' g errtain revords

for b~ verioc or veriods prescribed
1 ads opart, may  scbraly in writing
a2 prtition to the Adminstrator  re-

e

ryar

ne su~h rel;v? setling forth the
thercfor oo nropoesing alter-
reenlitenivie or record-actniion
UYCAE SRR

RIS
vicw ol
of o

voon e titigne, 3 on ore-
sooent o and afior ¢omphtion
onpirie invead-
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yation supplementary thereto, the Ad-
mimsirator shall find that the alterna-
tiva procedure proposed, if granted, will
not hamper or interfere with the en-
forcemen! of the Act, and will be of
equivalent usefulness in its enforcement,
the Administrator may grant the peti-
tion subject to such conditions as he
may determlne appropriate and subject
to revocatlon. Whenever rny relief
granted to any person Is sought to be
revoked for failure to comply with the
conditions of the Administrator, that
person shall be notified in writing of the
facts ccnstituting such failure and
aflforded an ooportunity to achieve or
demonstrato compliance.

(¢} Compllance after submission of
petitions. The submission of a petition
or any delay of the Administrator in
acting upon such petition shall not re-
lieve any employer, emp'oyment agency,
or labor organization from any obilga-
tions to comply with this part. ¥owever,
the Administrator shall give notice of
the denial of any petition with due
prompincss,

Subport C—Administrative
Exemptions

§850.15  Adninistrative

procedures,

(r) Sectlion 9 of tne Act provides that,
“In accordance with the provisions of
subchapter II of chapter 5, of title 5,
United States Code, the Socretary of
Labor * * * may establish such rea-
sonable exempticns ta and frum gny or
s}l provisions of this Act as he may find
necessary and proper in the public
interect."”

b)Y The authority con{erred on 'he
Secretary by section 9 of the Act to
estabi’sh reasonable exemptions will be
exereised with caution and due regard
for the remedial purpsse of the statute
to promote emplovinent of nlder persons
based on their abihty rather than ave
and o prohibit arbitrary ave diserimina-
tion in  ewployment. Administrative
action consistent with this utory
purpose may be tiuken under this seetinn,
with or without a request thevefor, when
found necessary and propey L the publie

exemption ~;

interest in actordanee with the stat oy
stantare: No formal procedutes v
bern prescerihxed for requesting s’
act.on. However, o reasenable exemptio,
frem the Act's provisions will be pranted
onlyv if it is decided, after notice pub-
lished in the FEneERAL REGISTER niving
all interested persons an opportunity (o
present data, views, or arsuments, that
a stronz and sffirmative showluy has
been made that such exemption 15
in fact necessary and proper in the
public interest. Reguest for such cavmp-
tion shall be submitted in writing to the
Administrator,

§ 83016

fa' Pursuant to the autheity cori-
tained In section 9 of the Act end in
accordance with the proced ooc proviged
{nerein and in § 850.15¢bY of this part, it
has been found necessary and proper in
the public inwiest to excmpt from all
prohibitions of the Act all activities and
programs under Federal contracts or
prants, or carried out by the public em-
plovment services of the several States,
desjzned exclusively to provide employ-
moent for, or to encourage the emplor-
ment of, persons with speeial employ-
ment problems, including employiment
aclivities and proovams under the Man-
power Development and Tratuine Act of
1862, as amended. and thoe Economic Op-
poitunity Act of 1964, as acaded, for
persons amon?  the lono-ternn uneme-
ployved. handicapped, meniye s of minor-
ity gproups, older workers, ¢r yputh
Qurstions cencerning the application of
this exemption shall be referred to the
Admiuistrator for decision

thr Any eniployver . englovment
apeiey. »1 labor oruanivation the actind-
ties of which are exempt frem the pro-
hibitions of the Act undor praaaraph oo
of this seetion shall maintuin and pre-
serve records containing the same in-
formation and da‘a thot i orepined of
employers., employmeont avencies, and
1bor oypanivadions nneer (RN 7 850 9,
ind 3530 6. respectisely.

Specifiv exengptions,

[Fr D, 60-,447%4; Frled, Do 3, 1560
B.00 anm )
A-5
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U.S. DEPARTMENT OF LABOR

WAGE AND 'OUR AND PLILIC CONTRAZTS DIVISIONS

PART 860 (29 CFR) — INTYTERPREYATIONS

(Reprinted frum the Frderal Regoster of fun~ 20, 1968)

Title 23—LAROR

Chapter V—Wage and Hour Division,
Depariment of Labor

SUBCHAPTER C—AGE DISCRIMINATION N
EMPLOYMENT

PART 860—INTERPRETATIONS

Pursuant to authority In the Age Dis-
crimination in Employment Act of 1967
(29 U.S.C. 6200, 5 US.C. 301, and In
Secretary’s Orders No. 10-6° and No.
11-87, there is hereby added to 29 CFR
Chapter V, Subchapter C, a new part
numbered 850 entit!>d “Interpretations”,
to read as set forth below.

These are interpretative rules, and are
thus exemp. from section 4 (a) and (¢)
ol the Administrathve Procedure.Act (5
U.S.C. 533 () and {c)). I do not belleve
such procedure or delay will serve a use-
ful purpose here Accordingly, these rules
will be effeciive immediately,

The new Part 860 reads as fcllows:

Sec.

B50.1 Purpose of thils part.

86081 Age dlscrimination within the age
Lracket Of 40-85,

36792 Help wanted notices or adrertise-
menta,

£60.102 Bona fAde occupstionsl qualifica-
tlons,

86103 Differentiations based on reasonable

factors other than age.
AuiHORIIY: Ths provisions of this part zre
tssued under 81 Stat, 602; 29 USLC, 620 5
U.SC. 301, Secretary’'a Order No. 10-88, and
Secrotary's Order No, 11-68.

§860.1 Purpoee of this part.

This part is Intended to provide an
{nterpretative bulletin on the Age Dis-
crimiration in Employment Act of 1967
itke Bulchapter B of this title relating
to the Falr Labor Standards Act of 1938,
Such interpretations of this Act are pub-
lished to provide "a practical guide to
employers and employces as to how th!
office representing the pubdlic interest i1
its enforcement will seek to epply i
(Sxidmore v. Swift & Co, 323 US, 134,
138). These Interprctations indicate the
constructioin of the law which the De-
periment of Labor belleves to be correct,
and which will ruide it {n the perform-
ance of {ts adinirdstrative and enforce-
ment duties under the Act unless and
untii it is otherwise directed by authori-
tative decisions of the Courts or con-
cludes, upon  reexamination of an
interpretation, that it is Incorrect.

Q
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§ 860.91 Discrimination within the age
bracketof 40--65,

ta) Although section 4 of the Act
broadly makes vniawiul varlous types of
aze diserimination by employers, employ-
ment agencies, and lavor organizations,
section 12 limits this protection to in-
dfviduals who are at least 40 years of
age but Jess than 65 years of age. Thus,
for example {t is unlawful in situations
where this Act applies, for an employer
to discriminate in hiring or in uny otner
way by giving preference because of age
to sn individual 30 years old over an-
other individual whc is within the 40-65
age bracket limitation of sections 12, Sim-
ilarly, an employer will have viclated the
Act, in sitnations where 1t apulies, when
one individual within the age bracket of
40-65 is given job Lreference in hlring,
asiignment, promotion or any other term
condition, or ~rivileg  of employment, on
the basis of age, over another {ndividual
within the same age bracket.

by Thus, if two men apply {.. em-~
ployment to which the Act applles, and
cne is 42 and the other 52, the personnel
offic:r or employer may n>t lawfully
turm down elther one on the basis ¢ ¢ his
age: he must make his decislon on the
basls of other factors, such as the capa-
bilitles and experlence of the two indi-
viduals. The Act, however, does not re-
strain age discriminaticn between two
aidividuals 25 and 35 years of age.

§860.92 Help wanted notices or ndver-
tiscments.

(a) Section 47e) of the Act prohibits
“an employer. labor organization, or em-
ployment agency” from using print:z1 or
published notices or advertisements in-
dicating any pr2ference, limitatlon,
specification, or discriminatlon, based on
age,

(b) When help wanted notices or ad-
vertisements contain terms and Phrases
sch as "age 25 W 35, "young,” "boy.”
“girl,” or cthers of a sfmilar nature
which {ndicate a preference for a8 par-
ticular age, runge of ages, or for & young
age group, such a term or phrase dls-
criminates agalnst the employment of
older persons and 13 in violstion of the
Act, unless it ccmes within one of the
exceptlons, such 88 the one discussed In
§ 860.102.

t¢) However, help wanted notices or
advertiscments ®hich Include a term or

phrase such as ‘‘colicge graduate,” or
othier educational 1cquirement, or speci-
fy & minimum ege less than 40, such as
“net under 18, or "not unde: 21.” are
not prohibited by the siatute.

(d) The use of the phrase “state age”
in help wanted notices or advertisements
{s not, in itself, a violation of the statute.
But because the request that an appli-
cant state hls age may tend to deter
older appilcarts or otiterwise indicate &
discrimination based on age, employment
nntices or advertisements which Ir.clude
the phrase 'state age,” or any similar
term, will be closel, scrutl: ‘zed to assure
that the request is for a permissible pur-
pose and not for purposes p.nscribed by
the statute.

te' There is no provision In the sta-
tute which prohibits an individual seck-
irg employment through advertising
from specifying hi- owi. age.

§860.10Z BRona fide occupational qual-
ification .

(a) Section 4({i(1} of the Act pro-
vides thet "It shall not be unlawfi ! for
an employer, employment agency, or
labor orrFanization * * * to iake any
action otherwise prohiblted under
subsections (a), (b), t¢), or (¢) of tnis
sectlon where age is a bona fide occupa-
tional qualification reasonably necessary
to the normal operation of the pariicular
business * * *”

(b) Whether occupational qualifica-
tlons will be deemed to be *bona fide” and
“reasonably necessary to the normal
operation of the particular business”,
will be determined on the t.sis of all
the pertinent facts surrounding each
particular sltuation. It i< anticipated that
this concept of a bona fide occupational
qualification will have himited scoje and
application. Further, as this Is an ex-
ception it must be eonstrusd narrowly,
and the burden of proof In establishing
that it pplies Is the responsibllity of the
employer, employment afency, or labor
organization which relles upo.. {t,

¢y The following are lilustrations of
pus<ible bona fide occupational yualifica-
tions.

(d) Federal statutory and regulatory
req'iirements which provide con pulsory
age limitations for hirlng or compulscry
retirement. without r.ference to the in-
dividual’s actual physlcal cond'.ion at
the terminal age, when such conditlons
are clearly Imposed for the safetly and



convenlence of the public. This excep-
tion would anply, for example. to eirline
pilots nithin the Jurlsdiction of the Fad-
eral Aviation Agency. Fcderal Aviatisn
Agency reiulations do not permit air-
line pilots to engage in carrier opera-
tlons, 15 pilots, after they res.”. age 60.
te) Abona fide occupational qualifica-
tion will also be recognized in certain
special, Individual cecupaticnal circum-
stances, e g., actors required for youth{ul
or elderly characterizations or roles, and
persons ued Lo edvertise or promote the
sale of products designed for, and
directed to appeal exclusively to, elther
youthful or elderly consumers.
g 860,103 Differcntiations based on reu-
ronable faclors other than age.

(1) Sectlon 4713 (1) of the ¢t provides
that "It rhall not be unlowful for an
cmvlnyor, enployment agency. of labor
roanization * * * to take any actlon
(herwise prohibited under subsec.ions
s b ey, or () o this section ¢ ¢
where the differentiation is baced on
s o<onable factors other thanage; ¢~ *7

‘b No precise and unequivocal de-
termination con be inade as to the scope
of the phrase “differentiation based.on
repsonable factors other than age.”
Whether sach differentiations exist must
be decided on the basis of all the par-
ticular facts and circumstances sur-
rourding each andividual situation.

(¢) It should be kep! in mind that it
W us not the purpose or intent of Congress
in enacting this Act to require the em-
ployment of anyone, regardless of age,
who is disqualified on grounds other than
age from performing a particular job.
The clear purpose is to ;asure that age,
withln the limits prescribed by the Act,
1s not u dctermining factor in making any
decision regarding hiring. dismissal,
promotion or any other terra, condition
or privilege of employinent of an indi-
vidual.

{d) The reasonab'eness of a differentl-
atlon will b2 determined on an {ndlvidual.
case by case basis. nol on the basis of
any general or class coneept, with
wiusual working conditions glven weight
according to thelr !Individual merit.
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(e) Purther, in accord with a long
chain of declstons nf the Supreme Court
of the United States with respect to other
remedial labor legislation, all exceptions
such &s this must be construed narrewly,
and the burden of proof {n establishing
the applicabllity of the exceptlon will
rest upon the empioyer. employment
agency or labor union which seeks to
invoke it

(f) Where the particular facts and
¢lrcumstances in individual situations
warrant such a conclusion, the follow-
ing factors are among those Wh'th may
be racognized as supporting a differentl-
ation based on reasonable factors other
than age!

(1) ($) Physical filness requirements
tazed upon preemployment or perioadic
physlcal exam.nations relal.ng to mini~
mum standards for emrloyment: Pro-
vided, however, That such standards are
reasonably necessary for the specific
work to be performed and are uniformly
and equally applied to all applicants for
the particular job category, regardless
of age.

41) Thus, a differentiation baced on a
physical exataination, but not one based
on age, may be recognized as reasonable
in certaln job situations which necess!-
tate stringent physical require.ments due
to Inherent occupations! factors ruch a5
the safety of the indlyldual em.ployees
or of other persons In thelr charge, or
those occUr atlons which by nature are
pe.ticularts hazardous: For eyample,
iron workers. bridge builders, sandhogs.
underwater demolition men, and otherl
stmilar Job classifications which require
rapld ‘efiexes or + nigh degree of speed.
coordination, dexterity, endurance. or
strength.

(i) Howeve:, aclaim for a differentia-
tion will not be permittes on the basis
of an employer's ass*  ti’n that every
employee over a cf 1 age in 8 mar-
ticular type of job s becomes Phys-
lcally ur .ble to - m the duties of
thet job. There | Jical e¢vidence, for
example, Lo supp .he content'on that
such is generaily st the case In many
Instances. an 1, .vidual at age 60 ‘nay
be physically capable of performing
heavs-lifting on & inb, whrreas another

A-8

individual of age 20 may e physically
incapable of doing so.

(2) Fvaluation factors such as quan-
tity or quality of production. or cduca-
tional level, would be acceptable buses
for differentiailon when, In the individ-
ual case, such factors are shown to have
8 valid relatlonship to job reculrements
and where the criteria or perso.rel pol-
icy establishine such factors are appiled
uniformly to all eniployees, repardless
of age.

(g) The forezning are intended only
as examples of diflerentintions boazed ¢ .
reascnable factors other than age, and
do not constitute a compiete or exhaus-
tive list or Umitation. It should always be
kept in mind that even in situations
where experielice has shown that most
elderly persons do not have certain qual”
fAcations which are essentir! to thos
who hold certain jchs, seme may have
them cven though they have attained
the age of 60 or 64, and thus discriminn-
t'on based on age s furbldden.

(h) It should also be made clear that
a reneral assertion that the average cost
of emploving older workers as a grouy
's hicher than the averaze cost of em-
ployInz younger workers as b group wlil
rot be recognized as a differenat’on
under the terms and provisions of the
Act, unless nne of fhe other statutery
exceptions apples. To classify or Emoup
empluyees solely on the basls of are for
the purpose of comparing oosts, or-for
any other purpose, necessarlly rasts on
the assumption that th? age factor elone
may pe used to justify a differentiation—
an assumption plalnly eontrary to the
terms of the Act and the purpose of Con-
gress in enacting it. Differentials so
Y aed would serve only to perpetuate and
promote the very discrimination at
which the Act is directed.

Signed rt Washington, D.C., this 16th
day of June 1968,

Ben P. ROBERTSON,
Actling Admini. rafor

{PR. Doc. 68-7404. Fited. June 20, 18,
8.51am])
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Title 29—LABOR

Chopter V—V¥'age and Hour Division,
Department of Labor

CUBCHAPIER C—AGE DISCRIMINATION IN
EMPLOYMENT

P2A.RY 860—INTF. PRETATIONS
Miscellancous Amendments

Pursuant to ihe Age Discrimination
in Employrrent Act of 1987 181 Stat.
602; 29 U.£.C 62C) and Sceretaty s Or-
ders No. 10— 4 (33 FR. 972y and No.
11-68 (33 F.R. 98401, 29 TR Parl 5¢0
is hereby anended by ndding thereto new
$£ 660.50, §60.95, 860.105, and 860.110. to
read as set forth below,

As these new sections contain only in-
terpretative rules and 2ie not substin-
tive, subsections (b), &), and (d) cf §
J.8.C. 553 do not apply. 1 do not believe
that eitti:r general notice of proposed
rile 1aaking and public participation
tlicrelr or delay in effective date would
serve s useful pu.zose here, Acvovdingly,
these rules shnil be etfective imimodiately.

1. The new § £60.56 rrads as follows:

£ 860.50 ‘“‘Cempensation. teyms. condi-
tions, or privileges of employment
o o o'

(a) Spyction 4rartly of the Act cpeci-
ties that iz i< unlawful fo. an employer
“to fal or refuse o hire or Lo disct arge
ansy Jndinvidual or otherwise discriminate
aeamst any individual with respect ta his
compensat.on, terms, conditions, or privi-
epes of emplovoient, because of ruch
dividual's age;”

ths Tue term “'compensation” incluges
&M types andg methods of remunerat.on
pad to or on pohalf of or received by an
cmplosce for biv enplayment.

ot The phaase Ctertns, conditinge, or
pinvecez of o ploymen T e neoiny s s ]
wileand varicd ranre of jub-refated fac-
tors Includme, but not limited to.
ety advancenaedt, status, oy
tirs The foliowing are exaniples of seme
of the more cemmon terms, eonditions,
ov raratroe s of employments Tae many
and varwed cenlpyee advantaces pen-
aally roesarnded  as beint within ths
plhimdse Cirninee hebel ) promotion. doe-
otioly o other «freiplinary  &ction,
ours of work ancluding overtimet, icase
[ RS RIS BT SICK deanve.
nelwiaa s estier rovelopinent pae
a A sornie T e syslemns 4

1wt oot as transfer, w<-
Lo e ntien, Invad! oand 1e-
wid be daomod to

[
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have violated the Act if he discriminates
against any individual within its pro=
tection hecause of age with resnect to
any terms, conditions, or privileges of
einployment. such as the abnve, unless a
stitutory exception applies.

! The new §860.95 reads as follows:

& 860.95

The term “job applications”. within
the meaning of the recordkeeping regala-
tions under the Act (Part 850 of ihis
chepter). ref s to all inguiries about
employment 71 applications for employ-
meat or promotion ineluding, bul fot
fimited to, résumés or other summaries
of the appllicant’s backaround, It relates
not enly to preemplo: ment inguiries but
ta inquiries by employees concerning
terms. conditions, ¢r privileges of em-
ployment as sj ecified in scction 4 of the
stalute, As in the case with help wasted
notices or advertisernents 'see § 860.92),
a request on the part of an employer,
erployment ag:ney, or labor organiza-
ti, 3 for information such as 'Date of
Bir.h” cr “State Age” on an employment
appl'cation form is not. in itzelf, a viola-
tion of the Age Discrimination in Em-
ployment Act of 1967 But because tne
request that an applicant state his age
miay tend to deter older appifcants or
oth rwise indicate a discrimination based
o £:2, employeent application forms
which request such Informaticen in the
above, ¢, any similar phrase, will be
closely soutinized to assuce that ‘e re-
q:est is for a permissible parpose and not
for surpases proscribed by the ilalute,
That the purpose 1s ot oiie proseribed by
the statute should be mide known to the
applicant, as by a refercnce on the appli-
caticn forrn to the statutory prolhibition
i lanevase o the Inflow!ne cffect: “The
Ave Diacrimunation in Employent Act
of 1667 prohucits diserimination on 1he
bosis of are with resnect to indhividuils
who are a. feast 40 but iess than 65 years
of ave’”

3. The

Job applications,

aew $REE 0T s wE follows,
S Batiol fide weniority spstem,
Seztinn 41002 of the Act provides
‘hat "It <hall not be unlaniul for an
GNP LT, ey ment agency, or laber
ton *f o L owosenve the termes
na Nde oo iy eiem
WU ShL 3
s Acy o
Sh ey
Sacted

et
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The

system must be based on lenuth of serv-
ice as the pritmary criterica for the
eguitable allocaticn of available empluy-
ment  opportunities and  prerogaiives
among younger and older workers, In
this regard it hould be roted that a bona
fide seniovily system may operate, for
example. on an occupational, depdart-
mental, piant, or company wide unir
basis,

thy Seniority systems not only distin-
guish between employees on the basis of
their length of service the. normally
afferd greater rights to these who have
the jon-er gervice. Therefore, adoption,
of a purported seniority svetem which
zives those with loazer service lesser
rights, and results in discl arge or less
favored treatment to thos: within the
protection of the Act, may, depending
upon the circumnstances, e a “subter-
fuuee to evalde the purposes” of the Act
Purthcrmore, g scnioriiy svatem which
has the effcet o) perpetuating discrimina-
tion which may have existed on the basis
of ave prior tn the effective date of the
Act will ot be ¢copnized »s “bona fide,”

¢ Uniess ihe essential terms and
conditions of an alleged senfority system
have bieni communicated 1o the aftected
emyplovecs and can be shown to be ap-
plied uniformly to all of thore alfected,
repardless of ave, it will also be re-
carded oas lecking the pecessary bona
fides to qualify for the exceptioln.

1dr It should be noted that seniority
~ystems which  seoresate, classify, or
otherwise discriminate against individ-
uals on the bisis of race, coler, religion.
sex. er national origin, are prohibited
under Title VII of the Civil Riz.its Act of
1964, where that Act otherwise applies,
Neither will such systems be regarded as
“bona fide” within the meaning of sec-
don df e of the Are Discrimination
in Fmplovinent Act of 1967,

4 The new §860.110 reads as ellons:

§ 8600010 Fnvoluntars
tore age O

Scctiony 42y of the Act provides
that "It sha'f not be unlaw ful for an em-
ployer, empleymanit acency, or labor or-
ganlration ¢ ¢ * to observe the tenns
of * ¢ ° any bona fide cmployee benefit
jean such as a retirement, pensior, or
m=urance plan, which i< not a subterfuer
1o cvade the purposr~‘of this Act. excipt
thot no «uch emplayee benefit plan <hall
exoie the failure fav bive any individna]
Pt Thas, bhe Aot wutherizes invai-
uvtary relirement brespegtive of nce
provided thint such retirement s prarsas
ant 1o e terms of a retivenient or j# u-

retirement  he-
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sion plan meeting the requirements of
sectlon 41£) (2). It should, however, be
noted in this connection that section 5
of the Act directs the Secretary of Labor
to underteke an appropriate study of in-
stitutional and other arrangemerts giv-
ing rise to involuntary retirement, and
report his findings and any appropriate
lezislative recommendations to the Pres-
ident . nd to the Congress.

(61 Stat. 602; 29 U S.C. 620. Secretary’s Order
No. 10-68, 33 F.R. 8729; Secretary's Order No,
11-68, 33 F.R 9690)

Signed at Washington, D.C,, this 27th
day of August 1968,

CrLarence T. LUNDQUIST,
Administrator.

|FR. . 38-10519; Filed, Aug. 29, 1968,
8:50 am.)
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U.5. DEPARTMENT OF LABOR
WAGE AND HDUR AND PUBLIC CONTRACTS DIVISIONS

PART 840-INTERPRETATIDNS

Miscellaneous Amendments

Reprine froe the Foderd Register of Jenuwarr 9. 1967)

D-1213

Title 23—LABOR

Chapter V—Wage and Hou- Division,
Depurtment of lLabor

SUBCHAPTER C—AGE DISCRIMINATION N
EMPLOYMENT

PARY 860—INTERPRETATIONS
Miscellaneous Amendments

Pursuant to the Age Discrimination In
Employment Act of 1967 (81 Stat. 602;
2g US.C. 620} and Secretary’'s Orders
NMo. 10-68 (33 F.R. 9729) and No. 11-68
(33 F.R. 9600), 29 CFR Part 860 Is here-
by amended by revistug § 860.110, and by
adding new 53 660.20, 860.75, 8€0.104,
860,106, and 860.120 to read as set forth
below.

As tnese are interpretive rules and are
not substantive, the provisions of 5§
U.3.C. 553 concerning notice of proposed
rule making, public participation there-
in, and delayed effectiveness of substan-
tive rules, do not apply. I do noi Lelieve
such procedure and delay will serve a
useful purpose here. Accordingly, these
rules shall be effective inumediately.

1. The revised §860.110 reads as

follows:

§ 860110 Tusoluntary reticement before
ape H3.

Section 4i£12y of the Act provides
that ~'It shall net be uniawful for an em-
plover, employvinent agency, or labor or-
panization * * * 10 chserve the terms
of * * * any bona fde cmplnyce bene-
Gt .n such as a reliroment, pension,
or . farance plan, which is not a sub-
terfuse to evade the purposes of Lhis
Acl, except 1hat 1o such employee behe-
fit, plan shall excuse the fature to hire
any individual * * o+ Thus, the Act
anthorises  involuntary retiremment ir-
roesective of ave, provided that such
retirement is pursuant to the terms of a
retizentont or pension puan meeting the
equirenients of zection $11)121, This
cxveption docs not apply to the invebin-
1tary retirement before €5 of employees
who are not parlicipants in the em-
plaver's retirenient or penston prograr.
1t should he noted that seelion 5 of the
Act cirecls the Sccretary of Labor to
mdertake an apprepriate study of (nsti-
tutional and other artangements giving
1ize 1o involuntary relirement. and re-
port his findit 2s and any appropliate
Tevislalive  pecommendations  ta  the
Siv-icont vl to Conpress,

2. The new §E60 20 reads as follows:
L RGN0

NE-LI

The probitisinas 1 weetinm 4 of the
At e constdered o anely ondv te e
: LA LRI [APRAEN S SATAM LR RES S

feocrophical svope of (nar.

aclts In places over which the Unlted
States has sovereignty, territorial jurls-
diction, or leglslative control., These In-
clude principally the geographical areas
set forth in the dzfinitlon of the tenn
“3tate” In section 11¢1). There. the term
State 1s defined to include “a State of the
United States, the District of Columbia,
Puerto Rico, the Virgin Islands, Amerf-
can Samoa, Guam, Wake Island, the
Canal Zone, and oOuter Continental
Shelf lands defined in the Outer Con-
tinental Shelf Lands Act.' Activitles
within such geographical areas which
are dlscriminawry against prolected
individuals or employces are within the
seope of the Act even though the ac-
tivities are related ts employment out-
side of such geographleal areas.

3. The rew §3850.75 reads as follows:
§ 860,75 Wage

rubited,

Scction 4/2)(3)y of the Act provides
that where an age-based wage diYer-
ential Is paid In Jolatlon of the statute,
{he employer cannot correct the vicla-
tion by reducing the wage rate ¢f any
employee. Thus, for example, In a situa-
tion where 1t has been determired that
an employer has violated the Act by
raving a 62-year-cld employee a pro-
hibited wage differential of 50 cents an
hour less than he is paying a 30-year-old
worker in order te achieve compliance
with the Act he must ralse the waze rate
of the oldcr employee Lo equal that of the
younger worker. Furthermore, the em-
ployer's oblization to comply with the
slatute cannot be avolded by transferring
either the older or the younger empiovice
o other work since the transfer itself
would appear dlseriminatorr under the
pardieular facts and circumstances,

4 The new § 860,104 reads as folinw s:

L 860A08 DiMreemtiations based onroa.
somidde Dators other lan ape—
Additional examples,

car Emologment of Social Scourity
recipients, (10 Tt {s considered diserim-
inatory for an employver to specify that
he will hire only persons 1cceiving old
ace Social Sccurity tnsurance bongfits,
Such a specification could resu’t in dis-
cilmiration ngalnst eother Individuals
within he are group covered by the Act
willing to work under the wages and
athier conditions of coiplayment -
vobed, (ven thauvh those waces avd
conditions may be peculiariy atlractine
to Socin]l Scenmty redpionts. Rinulaniy,
the snccification of Soeial Soourity a1e-
es canntt be used as a conve

e to pesaons of safficdent are by
wohroood ace beudlits Thus,
wheas 2o persons aynly for a ioh ot
doe T ared the otlor arce 6 and e

rale reduction pro-
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ceiving Soclal Sccurity benefits, the
rmployer may not lawfully glve prefer-
ence lu hiring to the older {ndividual
solely because he §s receiving such
benefits.

(2) Where a job applicant under age
65 Ls unwilling to accept the number or
scherdule of houtrs required by an em-
ploye™ as a condition for a particular
job, because he Is receiving Social
Security benefits and is llmited In the
amount of wages he may earn without
losing such benefits, failure to employ
him would not violate the Act. An
employer’s conditlon #s to the numnber
or schedule of hours ntay be “a& reason-
able factor other than age” on which to
base a differentiation.

b)Y Employee fest.nng. The use of a
validated ewuployee test is not, of itself a
violation of the Act when such test is
specifically related to the requirements of
the job, Is ‘alr and reasonable, is ad-
minisiered in good faith ard without dis-
crimination on tne basis of age, and is
properly evaluated. A vital fucto, in em-
ployee testing as {t relates to the 40-65-
age Eroup protected by the statute is the
“test-sophistication” or ''test-wiseness”
of the ingdividual. Ycunger persons, due
to the tremendous increase In the use of
tests In primary and secondary schools
in recent vears, may generally have had
more experience in test-taking than
older indlviduals and, consequently,
where an employee test §s used as the
sole tool or the controlling factor in the
employeo selection procedure, such
younger persons may have an advantage
over older applicants who mar have had
considerale on-the-job experience but
who due to age, are further removed from
“eir schooling. Therefore, situations in
which an embloyee test j5 used as the
sole tool or the controling factor in the
employee selection procedure will be
carefully scrutinized to ensure that the
test Is for a permissible purpose and not
for purposes prohibited by the statute.

5. The new § 860.106 reads as follows:
§ 860.106

Erams,

Age limitations for entry into bona
fide apprenticeship programs were not
intended to be afTected b, the Act. Entry
into most apprenticeship programs has
traditionally been limited to youths

Bona fide apprenticeship pro-

under specified ages. This is in recepni-
tion of the fact that apprenticeship is an
extension of the educational process to
prepare young men and women for skilled
employment. Accordingly, the prohibi-
tions contained in the Act will not be
applied to bona fide apprenticeship plo-
grams which nicet the standards speci-
fird in §§ 521.2 and 521.3 of this chapter.

6. The new § 860120 reads as follows:
§860.120 Co~ix and benefits under em-

ploy ce henetit plans.

Section 4(f)(2) of the Act provides
that it is not unlawful for an employe?,
employment agency, or labor organiza-
tion "“to observe the terms of * * * any
bona fide employee benefit plan such an
a retire.nent, pension, or insurance plan,
which is not a subterfuge to cvade the
purposes of this Act, except that no such
employee benefit plan shall excuse the
failure to hire any individual * * *"
Thus, an employer is not required to pro-
vide older workers wko are otherwise
protected by the law with the same pen-
slon, retirement or insurance benefits as
he provides to younger workers, so long
as =ny differential between them i in
accnrdance with the terms of a bona
fide benefit vlan. For example, an em-
ployer may provide lesser amounts of
insurance coverage under a group insur-
ance plar. to older workers than he does
to younger workers, where the plan is
not. & subterfuge to evade the purpose of
the Act. A relirement, pension or insur-
ance plan wil! be considered in compli-
ance with the statute where the actual
amount of payn "nt made, or cost in-
curred, in behalf of an older worker s
equal to that made or incu.red In behalf
of a younger wovker, ¢ven thouga the
older worker may thereby receive a lesser
amount of pension or retirement benefits,
or insurance coverage.

(81 Stat. 602: 29 U.S C. 620. Sccretary's Order
No. 12-68. 33 F.R. 9729: Sccretary’s (wder
No. 11-68, 33 F.R. 9620)

Signed at Washington, D.C.,
cay of January 1969,
Crarence T, LUNDQUIST,
Administrator, Wage and Hour
and Public Contracts Divisions.

Doc. 62-780; Fiuled, Jan. 8 1363
8:43 am/|
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Title 23—LABOR

Chapter V-—Wage and Hour Division,
Departnvent of Lahor

SUBCHAFIER C—AGE DISCRIMINATION 1N
EMPLOYMENF

PART 8860—INTFRPRETATIONS
Miscellanecus Amendments

Pursuant to ihe Age Discrimination in
Eniployment Act of 1567 (Bl Stat. 602;
29 US.C. 620) and Sccretary's Orders

No. 10-68 (33 FIt. 97291 and No. 11-68
(33 F.R. 9590y, 29 CFR Part B&0 is
anended as seb forth below,

As these are interpreiive rules and
are not substantive, the provisions of &
1.8.C. 553 concerning notice of proposed
rile making, pubdlie participation there-
in, and drlay in effective date do not
apply. T do rot belicee such procedute
and delay will serve a useful purpose
heve. Accordingly, these ruies shall be
effective immediately.

1. A new § 86630 is added to read as
follows:

§ 85030 Nefinitions,

Considerir g the purpose of the provisa
o section 7.2V of the Act as indicated in
thie repoits of bath the Scenate and House
Comnittees (sce S, Rept. No. 723, 90th
Cong, 18t Sess, and H. Rept. No. 805,
S0th Cune.. 1st Sess2 il was clearly the
intent of Congress that the terms "em-
ployee™ in that proviso should apply to
any person who has a right to bring an
action under the Act including an anp-
plicant for employment.

2. Paragtaph b of § 860.92 is 1evised
toread as follows:

86092 1lelp wanted notives or adver.
Lisenie pits,
. . . . .

he When Lelp wanted notices or ad-
verlisemients contain teaims and phrases
such as case 25 to 33,7 vouns. vbov.”
Tredrl,” Ceollere student.” “recent college
sraduate.” or others of a similar nature,
such a term or phrase discriminates
arainst the auployinent of older persons
and will be considered in violation of the
Act. Such specificalions as ‘age 40 (o
50" “age over 50, or 'ane over 657 are
also considered to be prohibited. Where
such specifications as *retired person” or
“supplement your pension' are intended
and applied so as to discriminale agatnst
others within the protected rroup, they
too are regarded as prohibited, unless
one of (he exceplions applics.

Vallication 1219

A

B]

3. In § 860.95, the existing language is
designaled as paragraph (a), and & new
paragraph () Is added *o iead as
follows:

§ 86095  Job applicativna,

. . . . .

«b) An employer may limit ihe active
period of consideration of an applicatizn
50 long as he treats all applicants alike
regardiess of age. Thus, for example, I
the employer customarily retains em-
Ployment applications in an aclive status
for & period of €0 days, he will be in
compliatice with the Act if he so0 retains
those of individuals in the 40 to 65 age
group for an egnal perlod of considera-
tion as those of younger persons. Fur-
ther, there is no objection ' the
employer pdvising all applicants of the
above practice by means of & legend on
his application form.s as long as this dees
not supiest any limilalion based on age.
If it develops, liowever, that such a
lezend is used as a device {0 avold con-
sideration ¢f the applications of older
persor.s, or otherwise discriminate
against them becaus» of age. there wou .

then appear to be a vielation ¢f the act.
1t should be noted that this position in
no woy allers the recordkeeping require-
ments of the Act which are set forih In
Part 850 of this chaptel.

4. In §860.104, & new paragraph ¢
is addcd to read as fcllows:

$ 860001 Differcatiations baced an

reasanable factors other than wge-—

Additional examples.

. . . L] L]

¢ Refusol to hire relatives of cur-

rent employees, There is no provision in
the Act which would prohibit an em-
bloyer, employmont azency, or laber or-
panization from refusing U hire individ.
uals within the proteeted ace provys not
because of their age Lut because they
ave rdatives of persons already emplnyed
Ly the firm or orcanization involved,
Such a dilfeventiation wend ajpear to
te brsed rnoUreasenabie facters otler
thanare.”

3. Sectinn 860,110 4s revized to yead ms
fclows:

E8o0.010  Tovolwintary roticement Lefre
ape 65,

A Section 440121 of the Act pro-
vides that Tt shall nat b unlawfal for
an employer, emplayment arency, or
labor crvanization ¢ * * te oheerve the
terms of ' * ¢ any bona fide empioyee
benefit plan such as a retircment, pen-
slon. or insrance plan, which {s 1ot a
subterfuce (o evade the purpoaces of tas

13
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Act, except that no such employee benefit
plan shall excuse the failure to hlrc any
individual * * *.” Thus, the act author-
{zes involuntary retirement {rrespective
of age, provided that such retirement is
pursuant to tne terms of a retirement or
l<nslon plan meeting the requirements
of section 4(f) (2). The fact that an e.n-
ployer may decide to permit certain
employees to co: inue working beyond
the age stipulated in thie formal retire-
ment program goes not, in and oJ itself,
render an otherwise bona fide plan in-
valid insofar as the exception provided
in section 4()(2) is concerned.

(b} Thls exception does not applyv to
the Involuntary retireilent before 65 of
emplovees who are not participants in
the employer’s retircment or pensien pro-
gram. It should be noted that section §
of the Act diects the Secretary of Labor
to undertake an appropriate study of
institutional and cther arrangements
giving rise to involuntary retirement,
and report his findings and any appro-
priate legislative recommendations to the
President and to Conagress.

6. Section 8€0.120 is revised to read as
follows:
§860.120 Costs and Denchiten  under

employec benefit plans.

(a) Section 4()(2) of the Act pro-
vides that {t {s not unlawfui for an em-
ployer, employinent agency. or labor or-
ranization “to observe the termsof ¢ * ¢
any bona fide employee berefit plan such
as & retirement, r~nsion, or jnsurance
plan, which is not a subterfuge to evade
th2 purposes of this Act. except that no
sueh employee beaefit plan shall excuse
the fatlure to hire any individual * * *.”
Thus, an employer {s not required to
provide older v yrkers who are otherwise
protected by the law with the sarne pen-
sion, retirement or insurance benefits as
he provides to younger workers, so long
a5 any differential between them is ‘n
accordance with the terms of a bona
fide benefit plar. For example, an em-
ployer nmay provide lesser amounts of
insurance coverage under 8 group In-
surance plan to older workers than he
doe¢s to younger workers, where ihe plan
i{s not a subterfuge to evade the purposes

of the Act. A retirement, pension, or
irsurance plan will be considered in
cempliance with the statute where the
actucl amount of payment macde, or cost
incurred; fn bchalf of an older woiker
is equal to that made or incurred in
beralf of a younger worker, even though
the older worker may thereby Jseceive a
lesser amount of pension or retirement
benefits, or insurance coveraze. Further,
an (mpleyer may provide varying bene-
fits under a bona fide plan to employees
withiin the age group protected by e
Act when such benefits are determined
by a formula involving age and length
of service requirements.

(b) Profit-sharing plans: Not all em-
plovee benefit plans but only those sim-
ilar to the kind cnumerated in section
4¢17(2) of the Act conic within this pro-
vi-ion and a profit-shanng plan as such
would not appcar to be within it« *ernis.
However, where it is the essential purpos.
of a plan financed from profits to pro-
vide retirement benefits for employees,
the exception miay apply. The “bona
fides” of such plans will be corzidervd
on the hasis of &1 the particular facts
and circutnstances.

(¢) Forfeiture cla:ises in retirement
programs: Clauses in retircment pro-
grams which state that litigation or par-
ticipation in eny manner in a formal
proceeding by an employee will resuit
in the forfeitutc of his rights are unlaw-
fit insofar as they may be applied to
those who scek 12dress under the Act.
This is by reason of section 4(d) which
provides that it “shal be unlawful for
an employer to discriminate against any
of his employces * * * because such in-
dividual * * * has made a ci:arge, testi-
fled, assisted, or participated in any man-
ner in An investigation, proceeditg, or
litigatior: under this Act.”

(Bl Stat. 603: @ U2 C. 629. Secretary's Cre
der Mo, 10 68, 33 P.R. 0729. Secretary’s Or-
der No. 11-68, 33 PR 0600)

Signed at Washlngton, D.C, this 17th
da. of June 1969,

RoserT D, MORAN,
Administralor, Weae and Hour
and Public Contracts Divisions,

[F.R. Doc. G3-737%: Filcu, June 20, 1969;
0 am |
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