DOCUMENT PFSUNE

BD 043 545 SO 000 270
AUUTHOR Stockman, W, H,
TT™LE General Historical Survey of Tederal Tndian
Policies. Chavnter II.
TNSTITU™ION Colorado Univ., Boulder. Schoecl of *ducation.
PR DAT® 70
NOTFR fUo.; Chanter IT of a Noctoral Thesis in proagress,

Colorado 'niversity, Boulder

"DPS PRICE FPPS ®rice M7=%0,25 HT<%$2,80

NESCPIPTAHRS pcculturation, raricultural *dAucation, Anerican
'istory, 2merican Tndian Culture, *M2merican InAians,
Colonial History ('Inited States), *Tolonialism,
Culture Conflict, *"ducational Hirctorv, *Government
Fola, Pacial prttitudes, Racial Seqreqation,
Feligious Fducation, Socialization, Trade and
Industrial ®ducation, “rihes, *United States History

IDPENTIFTIRRS Tndian Treaties

ABRCTRACT

“his paver summarizes the historv of North imerica,
agsnoecially of the UInited States, from the earliest exploratiors and
settlements through tte present. Tmohasis is vlacel on the Furopeans!
effect on Aretican Tndian life and the inaleauate development of
Indian eqaucation., Comparisons are nade hetween the various
colonizers!' Tnilianp nrolicies before the revolution, such as: 1)
introduction of the treaty system hy *%e Svanish; 2) enmprhasis on €ur
traie and convaersion to Christianiiy }v the Trench: and, ?) racial
searegation ty the Tnglish. ¥inallv, United States policies, as well
as nnofficial practices, are surveyel since the tire uf *he
Continental Tongress. VYarious leaislatior and coimission revoris are
cite? and 1iescussed, culminated by a discussion of the 100 report cof
fen. RPalph Yarhorouah's Conmrittee on tTahor and Public Weifare.
Recommendinag A9 ctandes in Tnliar policies and procedures, the
comaittee lavs the bhlame for the Indian's life of vroverty and desvair
on Aaerica's consistent fallure to rrovide him with an effective
education. (n2m




U8 DEPARTMENT OF HEALTH, EDUCATION
& ARE

WELF
OFFICE OF EDUCATION
THIS DOCUMENT HAS WEEN REPRODICID
EXACTLY AS RECEVED FAOM THE PERSON OR
ORGAMZATION ORIGINATING. 'T POINTS OF
VIEW OR OPINIONS STATED DO NOT NECES.
SARILY REPRESENT OFFICIAL OFFICE OF €0U-
CATION POSITION OR POLICY

CHAPTER II
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GENERAL, HTSTORICAl, SURVEY OF FEDERAL INDIAN POLICIES

EUROPFAN INFLUENCES ON AMERTCAN POI.ICY

To understand th: forces a4t work in Europe promoting the rise of
expansicnism, one should review the economic, religious, political, and
sccial forces which were prevalent during the fifteenth and sixteenth
centuries, since the social institutions of Europe were transplanted on
the American soil,

Throughout Euvrope during the middle ages, the economic growth rc.ained
static, the Church dominating all arcas of life. Methods of agriculture
and ranufacture changed so irperceptibly that there was 1ittle or no
increase in their productive copacity. However, during the fifteenth
and sixteenth ceniuries a new cra dominated bty mercantilism, a philosophy
cf national pewer, made its appearance. With the rise of colonialism
¢are the rise of a money econory which stimulated the growth of econcric
activity and led to the cstablishment of economic systems. ‘The ultincte
sin of foreigh pclicy wa8 to pursue whatever tactics would maxirire the
inflow ¢f gold while mininiziry 1ta oviflow {rom the nations coflers.

Two methods were used to induce 3 gold inflow: one was bty some form cf
theft which resulted in policies ¢f irperialism as seen by the early
Spanish policies in thc new world snd the eariy English pirecy against

the Spanish; the other was through (oreign trade, r1esulting in colcnialism
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and eventually with the problems between England and her colonies who
wera later tc form the United States.1

the Protzstant Reformaticon promoted the rise of Evropean nationalism
through the formation of nation states, forcing the Catholic counter-
Reformation. Scholagticism was fecling the influence of Islamic thought
snd Greek learning. Numanism, the philosophy which undergirded the
Renzissance, had tegun to make inroads since Dante laid the fcundaticn in
the early fourteenth century. The Souvthern Renaissance reeched rorthern
Furcpe through huminism and the Protestant Reformation, particularly in
the Netherlands, France, Germany, and kngland from 1430 to 1660.% 1n
January of 1LYZ, Spain had corpletled its drive to expel the Moors. The
following Getober, Columbusg arrived in the Bahumas in his search for a
new rcute to Asis.

The religious dcvecleoprents of {he sixteenth century affected the
cclenization of America in several ways:

1) Mircrity groups opposing the state religicn--such as the
Purifens in England and the hernonitus and Moravisns in Germany--
looked to the New Vorld as s place where they might worship 2ed
sccording tc their lighta. Thus the numler of willing colonists was
larger thsn 1t rdght have teen,

2} TFroteatantlism ercouraged tusiness enterprise by erphasizirg
the virtues of thrift and hard wcrk, and permitting loans at interaest,
vhich in Catholic doctrine was usury, a sin, Overseas trading ventures
often requirsd loans and in many cases led to the fcunding of celcnies,
{clonization, from the point of view of many colonial proroters, was

lig tusineas, and such tusiress thrived 838 never before in a Pretestarnt
strosphere,

Yoharles 1. Cole. The kconordc Fabric of Society. New York:
Harcourt, Brace and Verld, Irc., 1969, pp 20-3€,

? r : L3 -
Mehidi Mokosteen. The Historv and Fhilosophvy ¢f Educaticn.
New York: The Ronald Fross Corpany, 1965, 2%?-2??.
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3) The rise of national religions, in which the church was
sutordinate to the national sovereign, strengthened the nation-states.
And the interests of the state, as well as the lure of private
profit, provided a motive for ihe foundation of colonies,

L) Besides personal and national aggrandizement, the spread of
religion was an object of colunitation. The religious motive was
sharpened by the contest betweern the forces of the Protestant
Retformation and those of the Counter Reformation. The contest
wag extended from the 01d tbrld to the New. Catholics sought to
keep Amcrica Catholic and Protestants tried to frustrate Rome and
win Argrica, or st least n part of it, for their own particular
faith.l

Prior lo the 17th cemlury, th¢ medieval political pattsrn consisted
of twe powers, thae State and the Churchj the Church ruled by divine right
controlling the powers of the State. Until the thirteenth cantury the
Church had controlled a3ll aspects of individual and social life--economic,
political, religious, and intellectual --but the Church gradually lost its
supremacy over the State at which time nationalism began tu challenge this
ccclesiastical authority. The suthoritarianism and dogmatism of tre Church
was bedng replaced-by the absolutism and autocracy of the ronarchs., 2
Accordirg to Fortes:

Given the anavchy of Kuropean affairs and the congtant desire

¢f Evropzans to conquer and ristreat each other, it did not really

rake any appreciatle difference whether Americans were ss 'mannerly

and civil as any of Kurope! or not. The aggressive tendericies of

the age made conqucst a normal feature of human existence, snd the

Arvericas, rade up cf srall, loosely organized, democratic or semi-

demceratic states, were ripe for ihe plcking--or 8o it seemed. Thus

ceraw.need the long struggle btetyveen Redman and vhite, which was to
change Eurcpe a9 well as America.}

s ———— it S

lﬂarry T. Wiliiamg, Richard H. Current, and Frenk Freidel. A
History of the United States to 1877, Jrd ecition. New York: Alfred
% Fropf. 1963, p 18,

?Hakostccn, Op. Cit., p 252,

3Jack L Fortes, ¥ditor. The lndian in Amzrica's Past.
Englewcod Clirfa, N. J.: Fremice-llall, 198, p. 12.
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Spanish policy
Two sides to the bpanish picture exist in the settlement of the
Arerices., On the cne hand:
The Spsniards acquired more new territory than Rome conquered in
five centuries. Genghis Khan swept over a greater arca, but left
only desiruction in his wake; the Spaniards organized and administered
21l that they conguered, brought in the arts and letters of Europe,
ard cenverted milliens teo their faith.l
On the other hand, there was:
the inordinate greed for gold and the revolting cruelty to which
the Tuadians weére often subjected; yet, too, thcre was the taith of
th2 Sposniards and the chivalrous courtesy that their descendants have
inhcrited, and the arts that followed fast on the hcels of corquest.?
The Spanish conquest of the Americas Legan over 9 hundred years tefore
that of the French and Fnglish. A warrior class had developed during the
civil wers in Spain in which militurily experienced and well aried Conguistad-
ores were tacked by an aggre9sive und powerful state. "Religious zesl and a
great dJesire for wealth providcd the psychological incentives necesgsary
for the transferrence of Spanish authority."3
The Spaniasrds believed that the Indians were tc be trought under the
autherity of Ced and king ty peaceful reans if possitle, btut by the sword

if necessary arnd that they had no right to self-determination or self-govern-

rent.!t The Indian population rcespended to this policy during this early

1Sam\zsl Elict Morison and Henry Steele Cerraper. The Orowth of the
American Reputlic, Volume 1. New York: Oxford Uni-ersity Press, 1967,p.33.

211id, p. 2h,

3Jack T'. Forbes. Ihe Indian in America's past. kEknglewood Cliifs,
New Jersey: Frentice-Nall, 1504, pp. 9-10.

U1vid, p. 10.
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period Ly a decrease of population brought atcut by disease, suicide rather
than slavery, and mothers' refusal to tear children. As the Vest Indies
were teing depepulated, thse Spaniards brought in slaves from other Indian
Islands as w2ll s8 from Africa., In the meantime, various expeditions
reached Florids, Ponswma, Yucatan, Ikexico, and what is now the Scuthwestern
part cof the United Statey.?

The Spanish pricstu, who come from an authoritarisn, Rurcpean sgrarian
socirty, viewed the Indian as uncivilized and animalistic. They were
opposed to the democratic tendencics of the Indian groups as seen in their
inclination to disctey their tribal lcaders.? As a cornsequence, the native
Indians in rany areas were subjugated in various ways ranging frum cxter-
mination to minor slavery. Tne migsions of California were absolutely
totslitarian institutions in which friasrs and soldiers regulated almost
every phasc of native 1ife., They were royal institutions desigred to
control native pcpuvlations and trunsform them into Catholic sutjects of
the Crown., "The sslvalion of souls was important %o the mere devoul cf
the 1zissionories: however, the goverrment was most interested in producing
docile taxpavere and laborers--and the government established most of the
i ssions. "3

A dualism and ambivalence underlay the colonieing as well as the
dependenry-ruling enterprises of the Cpanish, French and Erglisi., This

114, p. 10.

Ivid, p. 16.

3vid, pp. 7u-175.
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dualism is atill prevalent today. Collier has the following explanation

for this ambivalence:
At cne extreme, uninhibited exploitation, ravenous and unconcealed,
armibilating Lhe laber supply in exchange for quick returns., At the
>  other extreme, ethical and humanitarian judgment and purpose, battling
and labcring through lifetimes, renewed through centuries. Within
the first cxtreme, struggle (within the Spanish Crown itself) between
the shicrt-range interest which was willing to comsume whole pcpulations
in order to win quick gold, and the long range interest which for
permanent revenue took the well-being of subject peopl.s into account.
Within the seccond extreme, there was the drive toward root-snd-branch
reforms and greatly imagined humanitarian programs, warring against
Jhe entire system of uxploitalion, secular and ccclesiastical, and
efforts at reform (idealistically motivated) which sought to work
within the cxploitative system.
The tctal result was a failure of both, the depopulation and social
degradation of the native magses, the retardation and distortion of the
developrment of the conquerors, and cverntually the internal decay of Spain
herself.l
At times thc secular ond the ecclesiasticul interests were united in
their ambitions, and at other times they clashed. Thc same conflicts of
rotives were foeund within the monastic orders ss those existing within the
Crcwn. Leligicn continued aa 3 metive for conquest throughout the whole
movercnt, leading to an unprecedentcd assaull sgainst notive religicons
and attrition of the ecological cormplex which bad bteen vital to the native
trival socictics.?
The autocradic Spanish rule rescrved absolute power for the rulers
but which denicd legislative and administrative experience for the Indians.

Th~ provinces of the Church and the Crown were clearly defined, with the

1Johr. Coliicr. 7The Indisng o the Arericas. lNer Yerk: W. W. lorten
and Cempany, Inc., 1907, pp.11C-113,

21bid, p. 118
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former striving to convert the Indian to Christiasnity, and the latter
geeking to produce workers for the newly dcveloping «conomy. Collier
says that:

The theory was this: by conversion you saved their imortsl
souls, By training them to work at their daily tasks (under your

dispe?sation) you taughi them how to live under the European way of
life.

Trade (imperialism), rather than seizure and development of land
(ccllonization), was the original goal of the Spanish. After a futile
atterpt to develcp the Arerican Indlan &3 a potential lator source for the
suppcrt of 2 precious mctal cconomy, the Spaniards turned to the importa-
tion cf Negro slaves., After the sixtuenth century, the Spanish possessiors
in the New itbrld took on the characteristics of colenies rather than
imperialistic extractive societics? This did a Jreat deal for the Spanish
econcry during the next century; the commodities preduced by the Indians
had a more lasting qua]ity,with corn, petatoes, tobacco and other preducts
such as rutter, chocolate and tomatoes contributing significantly to the
atility cf the kuropean population to grow.

If cultures can te Judged in relation to the rores of their times, the
Spaniards were no rore cruel or predatory than other European nations. The

indians were probably as wcll off a9 the serfs ¢f continental Europe or
sote cf the peasants of the British Isles. A3 an agrarian, sutsistence
econory began to develop in the new world, some of the more valuable attrit-
utes cof Buropean civilization replaced the conqueror's avaricious desires

for gold and silver., The Church tacare more of & dominant influence in the

1uid, p. 123

V4
Norman A, Greetner, GillertC, Fite, and Fhilip L. White. A listcry
of the Arerican People. Hew York: MetGraw HIll Book Corpeny, 1970, pp. 16-17
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social and aeconomic life of the natives:

They transferred their languvage and learning, thelr tools and
mechanical arts from thce homeland te the nolonies. They transplanted
grains and fruvits and vegetables, including wheat, oranges, lemons,
grapeg. bananas, olives, and svgsr cene., They introduced domastic
animals such ag cows, pigs, mules, and especially horses, which scon
rultiplicd and rsn wild even beyond the colonial frontiers, becoming
agccessible to the Indians for norih on the Great Plaine and revolution-
izing thelir way of life. And though the Spariards brought the sword,
they also brought the cross. Priests or friars accompanied every
colonizing venture, making each settlement a Christian cormunity and
carrying the puapel bravely to the heathen, 1

Fducation arcng the Spaniah,

Education followed two main streams. AY first, the Sponish were
cencerncd with the passage of thelr own culiure between the generations of
their own sccial systems. Later, education was involved in the process of
introducing the Spanish culture to the Indiansa whio obtained a body of
knowledge in the rudiments of mining and farming utilizing European
technelogy. 1hey also were introducedto the Furopean spiritual symbols
and teliefs, which were irportant cducational factors having future
irpliceticens,

French Policy

The two rmain interests in New France were the conversion of the Indiansg
te Christianity and the "conversion of teaver" into furs which could te
01d in Furcpe.? If pold was the main lure Cor Spanish cxploraticn, the
econcrdc irportance ¢f the fur trade largely determined the character of the
French erpire in Americs,organizcd so 83 to allow ttc¢ Indians to provide
the pelis, Since fur trading did not conflict with the Indian way of life,

the French rule could te descrited as bencvolent and "laissep Caire” with

lnarry T. Williams, Richard N. Current, and Frank Freidel. A History
of the United States lo 1877, ?rd edition.  HNew York: Alfred A. Knopf,
3¢5 rp. Tu-1%,

Qorrison, Op. Cit,, p,72
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4 close, personal contact betwcen the twe groups. Agricuvlture was prevalent
cnly ¢n a narrow sirip uf land aleng the banks of the Saint Lawrcuce River
wiere 1he hahitarts tilled the s0il as virtual serfs of the fuudsl landnclders,
ereating a reproduction of the rural 1ife of old France,l

Ttie French clalm:d u9 New France, all of Horth Americe fronm the

allegaenies to the Rockies, and from Mexico and Floridae to the Nerth Pole,
eecept for the srea cleimed by the English on the borders of liudaon Lay.
Trto this vrea, they restricted irmigration to all but Roran Catholics of
crthedex teliefs, with the result that this vast domain was pecpled by
approximstely eighty thousand French colonists.? Porkman comments that:

«e»3 ripid scion of the old Europ:an trce was set te grow in
the wilderrnecss, The militory Governor, hoiding his mint: ure Court
on the rock of Qucbecy the feudal preprietors, whose domains lined the
shores of the St. Lowrencej the peasant; the roving tushranger; the
haif-tared savage, with crucifix and scalpirg-knife; priests; friars;
nunsj and soidierd,--mingled tc form s sociely the rust picluresque
cn the continent, hat digtinpulshed it from the France that produced
il wos a total sbsence of revolt agoinst the laws ¢f wts being,--an
atsolute oc-scrvalist, an unquestioning acceptance of Church and King.
The Canadian, ignorant of everyibing Lut what the pricst saw fit to
tcach bim, hid never hueard of Voltairej and if he hiad known him, would
have thovght bim a devil. He bad, it is true, a spirit of insubcrid-
Iratic» lorn of the freedem of the forest; tut if his instincis
retelled, his rdnd and soul were passively sulmdssive., The unchecked
centrol ©f a hiararchy rotted hir of the indeperdence cof intellect and
~haract 1, without which, undsr thr conditions ¢f rcaern 1life, 2
people musl resipn itsclf to a pesition of infericrity, Yet Canads
tisd 3 viger ¢f her cun, 1t was nct in spiritual defcrence only that
ghe differed frorm tlic counlry of her birth, thatever she h:d cavught
¢l ils cerruptions, she hsd cvaught nothing of its effeminacy, ‘The
nass ¢f her peeple 1lived in 2 rude poverty.--not alLject, like peasant
<f old Franct, nor gircund dewn ty the tax-gathercry shile those of the
higher ranks--sll rore or lc8s enguged in pursvits of war cr adventure,
and inured to rough Journeyings and fore al expesures--were rugeed as
their elimate.  Even the Fronch repgular troeps, 9ent cut to defend the
celeny, csupht its hordy spirit, and sct en exarple of stutiern fighting
wiich hedr cerrades al here did nol alwsys erwvlate.

ijuras Nalenc and Rasil Rauch. Frplie for Liverty, vrcl. 1,
New Yerk: /ippleten-Century-“rofts, inc., 1980, pp. 2G-27.

2prancis Parkmar . lontealm and W1fe. New York: Ceollier Books,
1662 (set from the 188) edition), p. 3E.

Q 31tid, pp. 39-h0,
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Historical accident can account for t!¢ fact thal the territory now
called the United States was not claivpd.by Jjust conquering nationS, hut
vy ccmpeting European elhnlic groups who exploitsd the Indian trites to
furtiher their imperialistic simg. Indirect rulc, with a high lsgal status
for thes native societies, who were e¢levated sufficiently tc allow them to
e represcnted as distinet, independent, political communities with the
power to dewand and mzke treaties, btecame the calculated policy of the
trade-corpeting and wirring imperialisms, particulaxrly Lhcse of England
and ¥rance. Thig policy becawme standardized and codifiecd in treaties and
statuties frem the beginning and later these theoretica premises were
rasic elements of the Indian policy cf the United States, i

The French possesgsions in America were difficult to retain, largely
ct2cause of the srall number of ¥rench colonists who were allowed to
immigrate and the catastrophic impact of continuous European wars that
had their counterpart in the Hew World. Ingland, Spain, and eventually
the United Statcs were the chief benefactors. The French colonial empire
in Arerica was disgipated, with the Fnglish acquiring the Canadian portions,
the United States purchasing the area tetween the Missisaippi and the
Rocky iountains, and thc Spanish extending into the southern pertions,
Eventually, the United States was to gain control of a large portion of
the Spanish territories, leaving tngland and the United States as the two

major powers in the continent of North America,

Tollicr, Op. ¢it,, pp. 174-175.
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English Policy

Prior to the sixtecnth century, English inmperialistic activities
congisted primarily of exploration and plunder, but the latter part of the
century her intcrcsts bLroadensd to include colonization.l  The English
were largely respongible for the transplantation of the age old European
traditions in the New World, particularly within what has tecome the
United States and Canada. According to Williams:

In colonizing Awmcrica, Englishmen brought to this continent not
only their material things 1like tools and their manual skills, their
prefercnces in clothing, their styles in clothing, their styles of
housing, and their tastes in food. 'They btrought alse their familiar
symtols of calculation and communication. They brought their weights
and measures-~foot, yard, rod, mile, acre, ounce, pound, ton, pint,
guart, gallon and so on--and also their money system of poundsé
shillings, and pence. Above all, they brought their language.
ith the English language came a body of thought and feeling, the King

James version of the Bible, their nature of religious expression,
their type of literary classics, their pattern of education, and the wisdom
of their people. From thess they derived their cenceptions of the proper
relationship of man tc mon in society. They were a pragmatic people,
lacking a capability for long terin planning and consistent action, tut
amenal:le to change through comprowd.se. The English were more self-reliant
ecoromically th-»n their Luropean neighbors, but less dependent and
inhicited vy their government. An important lcgacy was the English law
which formed the basis of American cormon law with its ruvle of precedents.
Thig form of constitutional povernmant was one of laws, not men, with the

courts exerting power over the "Divine Right." Although representiative

government Lecarm: cestablished, within tounds, it was considered proper to

“Graetner. Op. Cit., pp. 67-68.

villiams, Up. Cit., p. 20,
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resist authority when it was abused, in spite of a harsh criminal code.,
Certain conditions of the New World, such as the mixture of heterogeneous
ethnic groups, new challenges and opportunities, varying geographical and
climatic conditions, and derographic variations, terpered these heritageé,
resulting in only a partial diffusion of the 01d World society.l

POLICIES OF THX COLONIAL PERIOD

Tn theory, the Crown wag the owner and sovereign of the lands settled
by Englishmen, and further, it granted and regranted territory to cormpsnies
or y:oprietors by imposing varying conditions; but, it failed to set ind-
igr 1table boundaries.? The colonizers were supported by wealthy individuals,
gtock companies, or unincorporated groups, who received grants to esgtsblish
colonies in the New World. Jamestown, the first permanent colony, sought
quick profits ty searching for gold and other exportable products, but
by 1609, their goals si.ifted and they bvegan to support an agricultural and
tradirg community. With the granting of the third charter in 1612, Virginis
gained extensive powers for its tobacco dominated agricultural economy.>

The motives for ssttlement of the New England area stemmed primarily
from religious discontent rather than economic gain. The Mayflower Compact
bound its membters to a civil rather than a r.ligious society which was to
be controlled by "just and equal Laws...for the general Gecod of the Colony,"
although some Puritan governors ruled both Church and State. Massachusettis

soon tecarz one of the mosti desirable havens for disgruntled Puritans from

1yi1liams. Op. Cit., pp. 20-23.
2 Ibid, p. 30.

3 Ivid, pp. 31-33.
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England;l Pennsylvania nttracted large numbers of Quakers; New York served
as a center for Dutch colonization; and Georgia provided a new start in
1ife for impriscned Fnglish debtors as well as a military barrier against
the Spaniards to the south,?

The early colories were scttled Uy heterogeneous groups of all
religious faiths from the British Empire and the European Continent.

They came Lo establish s permianent home for themselves rather than to

seek gquick financial pain with which to retire to their homeland. As

a result, with the srrival of the first setilers, the fundamental struggle
was concerned with possession of the land. The colonists frequently

neded additiond scil for new settlements necessitating land acquisition by
the governing bodieg who,in turn, were working out policies towards the
Indians on land ownership. A dichotomy clearly developed, with the Indians
retaining prior right of natural occupancy to the soil but bteing generally
ignored whenever territory was transferred in large blocks tetween nations.
The system of using treatiesg for 1he purchase of land graduvally evclved.
The treaties were negotiated Ly the Crown and later bty the Federal govern-
ment, on the one hand, and with the individual tribes on the other,
However, individual states occasionally negotiated separate treaties in
order to secure their right to the soil.3 '

By 1770, over two million people of [luropean and African origin
inhatited the thirteen colonies, supporting an economy of sufficient
productivity to eéngage in export trade with the World market. Virginia

*Ibid., pp. 33-39.

2Irid., pp. lL2-L8.

5Heginald Hersran.,  Fxpansion and Am.rican Indian Policy, 1783-1612,
Lansing, Michigan: Michipan State Univergity Press, 1967, p. 1.
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and laryland btecame the principal supplicra of lobacco; the lower South
produced rice and indigo; New England produced fish and forest products,
some ranufactured items and also engaged in shipping; and the middle
Colories developsed an extensive corimerce based on surplus farm products
guch as wheat. In spite of sgctionallism, common interests were teginning
to develop between the colonics.t

The trcaly system, first ¢mployed by the Spanish, was adopted by
the other Furopean powers. From time to time, British colonies negotiated
treatiss with the Indians prohibiting unauthorized purchase of Indian land
by individual colcenists. The e¢ffect of laws which were passed in this
connection wag to:

curtail the problem of relocation and resettlement of Indians and

trites; to eliminate conflicts of land titles that ctherwise resultled
from overlapping grants bty individual Indians or tribes; to protect
the Indians in some miasure, against fraud, and to center in the
colenial governments control as well as a valuable monopely....On
several occagions the Crown indicated its belief in the sanctity of
treaty obligations. Some of the treaties contained definite stip-
ulations regarding land tenure.?

Trade. containing cconcmic, political and military aspects, ras the
major point of contact with ithe Indians, Firearms and liquor were banned
ty the govermments as items for tradej; however, liquor was traditicnally
used bty traders to strike a hard bargain and its use was hard to stop, even
when a licensing system was established to control the trader. The fundamen-
tal policy of the British was to establish an Indian dependency upcn their

traders ag 2 source of goods, a policy which was of great benefit during

ths French and indian War,3

Yorackner. Op. Cit., pp. 67-G8.

2Frank B. Horne and HMargaret F. lurley. Federal Indiasn Law. Washington:
U. S. Covernment Printing Office, 1958, p. 166,

3Francis Paul Prucha. American Indian Policy in the Formative Years.
Carbridge, Mass.: Harvard Univcrsity Press, 1962, pp. 6-1T.
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In an uttenpt to set a new policy for the purchase of Indian lands,
George 11T issued the Proclamation of 1763, It proclaimed three things:

Tt established the boundaries and the government for the new
colonies, offercd specific encouragement to settlement on the newly
acquircd areas, and established a ncu policy in Indian affairs.l
This proclamation attempted to create a boundary line between the

Indians and ihe whites, giving rise to the idea of "Indian Country."
Tribal ownership of land wss recognized and care was taken to regularize the
purchagse of these lands from the natived. In sowme colonies, clearly marked
recervations were determined, but in other settlemsnts, the Indian families
centinued to live side by side with the whites., The Governors were
fortiddan to issue any warrants for surveys or patents involving land
teyend the toundaries set for the Indisn country. The line was not consid-
ered g preranent toundary within the older colonies, but a means of providing
for a regulated acquisition of Indian lands in a way that would not increase
resentment of the Indilans, Precedsnt was thus set for a separation tetween
ihe whitc and red aan, an action which wag to have later application
under the constiiution of the Unitcd States.

POLICIES ESTABLISHED AFILR 1HE REVOLUTION

In 1774, the Quetec Act provided a civil government for the French-
speaking Roman Catholics inhabiting Carada and the Tllinois country by
extending the btoundaries of Quctec Lo include the French communities
tetween the Chio and Missigsippi rivers, granting political rights to
Roman Catholics, and recognizing the legality of the Roman Catholic Church
within the enlarged provincc, This Act bcgan to unite the colenies,who
feared Cathelicisn, against linglund, culminating in ond setting the

emotional climate for the Continental Congress which tegsn its session

1Prucha, Op. Cit., pp. 13-25
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at Philadelphia in Septcnmcr.l

Several policies were carried over from the Colonial peried, partic-
ularly the Irperial Policy which scught to conciliate native groups in
order to provide stability and encourage commerce. In oppcsition to
the Irperial Policy was the sc¢ttler's policy which promoted the removal
of the natives and the acquisition of the land. T he new Government of
the United States pursued an increcasingly expansionist, anti-Indian policy
during the period in which it was operating under the Articles of Confed-
eraticn and the carly yzars of its operation under the Constitution.2

lost of the abuses of the traders and the encroachment of white
settlers and hunters upon Indian country came from the colonists. The
British had a good record of dealing justly with the Indians, protecting
their rights to the land and furs, and furnishing goods in trade at a
fair price. They were successful, therefore, in retaining the allegiance
of mcst of the Trites during and after the War for Independence.3

Although the colonists acknowledged the Indian right of soil, the

the seizure of

inevitability of/ Indian land ty force was sver present. The Indian
quickly realized that the colonist's desire for land ownership was not
compatible with Tndian occupancy.u

The Morthwest Ordinance of 1787 contained the following Article on

Indizn Affairs:

Liilliams, Op. Cit., pp. 131-136.
Fortes, Op. Cit., p. 98.
3Prucha, Op. Cit., pp. 26-27.

bHorsennn, Op. Cit., pp. 1-2.
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Articla 3, The utmost good faith shall always be observed

towards the Indiansj; their land and property shall never be taken

from them without their consent; and in their property, rights, and

liberty, they shall never be invaded or disturbed, unless in just

and lawful wars authorized by Congress; but laws founded in Jjustice

snd numanity shall te made, for preventing wrongs being done to then,

and for preserving peace and friendship with them,
This was the first of many measures by which the Continental Congress used
"plenary" authority to legislate means of land acquisition and control
over Indian trites,? Three other Statutes were passed bty the Congress
which set precedents for the powsr of Federal authority in their dealings
with the Indians, The Act of August 7, 1789, involved ths power to make
war and, presumably, peace; the Act of August 20, 1789, gave the Federal
government the right to make treaties; and the act of September 11, 1789,
gave the new Government the power to spend money.3

The Treaty of Paris ending the Revolutionary War, signed on September
3, 1783, recognized the independence of the United States granting "astonish-
ingly liberal"boundaries. The territory of the new Republic was to stretch
from the Atlantic Ocean westward to thce Missigsippi River with the
northern limits roughly those of today and the southern boundary extending
tc Spanish Fast oand West Florida. The colonists had made no concerted
effort during the war to conquer the area south of the Ohio river although
George Rogers Clarl: had seized the British posts in the southwestern part

of the territory north of the Ohic river U

Morne, Op. Cit., p. 9.

2Tbid,

31cid, pp. 94-95.

LThomas A. Bailey. A Diplomatic History of the American People, 6th
¢dition. New York: Applcton-Century-Crofts, Inc., 1958, pp. LT.




- p—, = e

Boundary S«ttlements L9

Following the Treaty of Paris, Britain failed to withdraw from a
chain of ndlitary ond trading posts stretching from Lake Champlain to
I.ake Superior within the river-and-lake boundary of the United States.l
This period was marked Ly territorial controversy between Spain, England,
and the United States. Spain vlayed a game of intrigr?» with the powerful
Indian trites located in tha southwostern part of the new nation by
providing them with firearms for forayy apainst American settlers. The
British in the north tightened their control over the trading posts through
gimilar tactics. A4s a resgult, bolh were able to exercise virtual control
over more than onc half of the territorial domain of the United States.?
Britain evacuated these trading posts following Jay's Treaty which was
gigned in London on November 19, 1794, Following the settlement with the
British, a similar treaty was signed with the Spanish in the Treaty of
San Lorenzo on October 27, 1795, whereby his Catholic Majesty granted the
right to the United States to navigate the lower Mississippi, the right
of deposit at New Orleans, and recogriced the thirty-first parallel to
the Chattahoochee as the Southern boundary of the United States. By
1798, the Spanish government had evacuated the posts it held north of
lattitude 310.3

The Louisiana Purchase was negoiiated with Napoleon in April, 1803

giving the United States rights to all of the Mississippi basinJJlkst

11bid, pp. 57-58.
21bid, p. 60.
3Morrison, Op. Cit., pp. 3L8-349.

bIvid, pp. 109-11L.




Florida was occupied in 1610 and annexed by the Act of May 1, 1812,

vhile Mobile was cccupicd in April, 1813, Xast Florida was obtained in

the Adams-Onis treaty on February 22, 1819. Included in this treaty

was the provisicen that thoe United States give up her tenuous title to

Texasg in exchange for a definition of the western btoundary of the Louisiana
Purchase and vague rights of’ Spain to the Oregon country.1 The Convention
of 1818, negotiated in London letwern England and the United States set

the LSth parailel as the voundury Leiween the United States and Canada,?

Tn 182y, a trcaty was ncgotiated with Russia by which she agreed to
withdraw from 51° to 54OLO' lat. which represents the present southernmost
tip of Alaska.3 On June 15, 1846 a treaty was signed with England setting
the L9th parallel as the toundary line between the United States and Canada.b
Texag was annexed intc the Union on March 1, 1845, followed by a peace
treaty with mexico on February 2, 1848 ceding New Mexico and California
to the United States and confirming the American title tc Texas as far
as the Rio Grande, The last acquisition was the Gadsden purchase on
Deccmber 30, 1853, which now comprigses the southern portions of Arizona
and New Mexico and through which the Southiern Pacific railroad was built.S
The present territorial boundaries Qf the continental United States were

thug sgccured.

Bailey, Op. Cit., pp.165-175.
2;219., p. 160.
BZEEQ., p. 188.
Uleid., p. 23h.

5Tbid., pp. 250-265.
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It is interesting tc note that in all of these negotiations, no
considsration wag given to the tribes who occupied the land. The govern-
ment of the United States enteved into agreements with foreigh powers of
Burope for their rights to the territories in question. The effect of
these arrangements will be further examined, but first the development of
the laws and philosephy toward them will be investigated,

Early United States Policies

In the years immedistely following the revolution, it was assumed
that Indian lands could be secured simply as a result of the victory over
the British. No estimation was mude as to the extent of Indian resistance
to white seltlers. Washington and Knox, his Secretary of War, contended
that soldiersg or ex-soldiers should settle the land, compel the Indizns to
withdrsw, and open the western lands to sale and settlement. General
Pnilip Schuyler recommended to the President of the Continental Congress
during 1783 that it was futile to continue a war against the tribes since
the Indians would return as soon as the armed soldiers withdrew. He
argued that peace would allow occupation of an extensive area of new
territory and that the encroaching white settlements would produce a
scarcity of pgame, inducing the tribes to retire further west and making
it pcssible to purchase the land for a minimum amount, Furthermore, if
the Indians were allowed to remain in the territories, they would not
"add strength to Great Britain, harass the American frontiers from a safe
tase, and deprive the United States of the fur trade, "L
The views of Vashington were reflected to a congressional committee

through its chairman, James Duanc, on September 7, 1783. Washington

lﬁorseman, Op. Cit. pp. 5-7
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agreed witlh the comments of Schuyler and suggested the abandonment of
his previously'stated posgition which called for using force to persuwade
the Indisns to move tc the west. He believed: 1) that the Indians should
give up all their prisoners and be informed of the cessions made to the
United States by Great Britain in the Paris treaty; 2) that sgince the
Indians fought with the British in the Revolution, they could be compelled
to retire with the British veycnd the Great Lakes, but that the United
States was prepared to Le genercus and allow them to stay; 3) that the
United States would establish an American-Indian toundary line beyond which
every effort would be made to restrain our people from hunting or settling;
}) that care should be taken not to y'eld or grasp too muchj 5) that
compensation should be given if the Indiang insisted; and 6) that it
should be made a felony for anyone to setile beyornd the established line.
washington did not consider the line ssparating the Indians from the whites
as a permanent boundary, but proposcd to purchass their lands instead of
driving them out by the force of arms.1
Horsrman feels that there were several miscalculations in these
argurents: 1) thc assumption was wrong that the Indians, who had sided
with the Britvish in the Revolution, would willingly make a ccssion to the
Americans and would be thankful to be allowed to.remain on what was left;
2) The Indians alrcady were in possession of the territory of what is now
9hio and would be¢ hard to dislodge; 3) it was a fallacy to feel that
Indian wars could be avoided as the American-Indian boundaries were moved
westward through further cessions; L) the Tndiang would put up a despsrate
rcgistance when they were faced with the loss of their traditicnal homcs.z
llﬁiﬂ-s pp. 7-9.

Qlyig., pp. 9-10.
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On Septamber 22, 1783, the Contincntal Congress issuved a proclaration
prohititing scttlement on all lands inhatited or claimed by Indians outside
the 1inits or jurisdiction of any State thereby rescrving the right of
treaty making for Congregs. They had need tc retire a rising naticnal
debtt ard prepeosed to accorplish this by selling land to settlere in the
Chic walley oftcr cessicns had teen rade by the trites as repasraticns of
war. ‘they arpucd that reparaticng bty the Indiens were nuee ssary to compen-
sate for actls cof aggression ceraditted during the Revoluticnary War, The
ccrgressional action failed te take into accuunt several factors: 1) they
agsured that the Indians cculd ke dealt with as though they lacked even
a right of soil to the land on which they lived; 2) they assumed that
the Irdians weuld accept ccsgiona of land as a form cf punishment for
losing the war, igncrirg the fact that, for the Indians, the Revoluticn
had teen only cne episcde in their long struggle cof reaisterce to Furcpean
settlers: and 2) the Indians Lad nct suffered heavy reverses ¢n the
tattlicfields wesi ¢f the Appalachians durirg the war.d

The United Statcs scught twe bistorically incorpatible goals in
their protl:my with the Indians during this early formative period:
1) peacs with the Indiansj and 2) possession of fhe lands in the Eastern
Mistlssippi Valley, To previde an instituticnalized rethod of attaining
thegs peals, on August 7. 178€, Coneress cstatlished an Indian departrent,
inis reuly forrad dupartrent irposcd federal centrel ever Indian sffairs
ty fciring separate districts rorth and south of the Ohic River: bty
appoirtirg a division superintendent responsille to the Secretary of ‘War;
and ty peridtting enly licensed United States citizens to reside or trade
arcng the Tndians,

D ——— s e

Titig,, p. 0.



The rost cormon procedure utilized by the Federal government to
negotiate a ireaty was an intimidative maneuver characterized by threats
and scre movement of troops. These "forced purchases" were, of course,
no tetter than forced cession from the Indian point of view,t It should.
also be noted that mony of the provisions of the early treaties were later
integrated into Federal gstatutes pertaining to Indian affsirs,

“Ath the establishm:nt of the nsw Coratitutional Governrent, iﬁ the
Spring c¢f 1789, Vashingten sutnitted to the Senate 2 repert from the Sec-
retary of Wor on the Treatics of Fort Harmor, Tn ihis report he examined
the charges in policy which had cceurred siner 1787, giving then mere forral

expression in the new Government, He stated that the Indians were prior
occupants and posseggsed the right of the seily that it could not vte

taken from then except by their free consent or ty the right of conquest

in case of 5 just war (however, a disturbing clement in this positicn is
that 21l wars arc just in the eyes of the involved naticn), Sirce conquest
would e too costly, everw offort should be made to purchase these rights,
vhet he did not recognize is that {he Indisns would fight when existing
Yourdarics uere threatened by the advance of *he Arrrican gettlers,

At the same tire, Krox. adscrting his faith in the natural ran and
nis c&patilities for irprovement, crphasized brinéing civilization to the
Indians, He conterded that assimﬁlation ¢f the rative population into
the Arerican culture was the only way to aveid amnitiila*ion ¢f the trites,
The fruits of civilizaticn as a corpensatory mcans thereafter forred a

tasis of our national policy of Indian land acquisition.2

ljbid.. ppt 32"‘70

2104c,, pp. €3-56,
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The influence of ¥unoxX and Washington hzl a decided effeet upen the
types of legisiation which werce to bte enacted in the irmediate future,
such as the Irade and Intercourse Act, passed on July 22, 1790, which
dealt with the conduct of licenacd traders, thc sale of Indian lands, the
ccmrdssion of crimes and trespasscs against Indians, and the procedure
Zer vinishirg white ren corrdtiing offenscs sgoinst Indians, The substance
cf this Act remains law to this dny.1

The sceond Irade and Intercourse Acl of March 1, 1793, intreduced
additional provisions: a probibliticn ugainst scttlerent on Indian lands
with suilority given the President tc rcemeve such gettlers; a section on
horse thieves and horsc traders} a section prohibiting employevs in Indian
sffairs fror having any financial interest with the Indians; geeds and
services tc be furnished the Indian tritesj and a clarification of the
iegal status of Irdians withi. the jurisdiction of any of the individuval
States.?

The Act of 179¢ defined Indinn country, prohibited the driving of
livesteock on Indian Yunds, required puzasports for perscns traveling
into trivtal demain, and provided fer punishiment of Indisns under certsin
corditions,?

Tne Act of April 18, 1790, c¢stablished Gevernment trading heouscs under
control of the President of the United States. The Act of May 13, 1800,
provided for the issuance of raticns cut of Arry provisicns to Indians
visitirg the nmilitary posts of the United States. A permanent Trade arnd
-rtercourse act was pasgsed on March 30, 1802, which incorporated the

SHerne Cp. ¢it.. pp. 95-77.

21i4d., pp. 97-9E.

*Itid., p. St
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previous temperary provivion. and added & section dealing with thc liquor
problem.1

An important statule affccting education was adopted on March 3, 1819,
entitled "An act naking provisicn for civilization c¢f the indian Tribes
adjoining the fronticr settlurments.” Section 1 provided,where the President
Judged it practicul, instruction be given,cn ccnsent of the Indisns, in
reading, writing, @nd arithmetic. Section 2 establicshed a perranent annual
authorizaticn of $10,000 for coriying cut the provisiocns of section 1.2

Farly I'evelopment of Indian rducation

~.e nitive Tadian culture wag permanenily influenced ty English
trade, the introducticn of tools, wgricultural implerents, snd weapons of
war, tut the d:veloprent cf educutional facilitico was harpered bty the
3lownsss in centralizing cclenial adminiotration, Governmertal indifference,
frequent v {itness of English clergyre:n to teach Indians, interdenosinaticnal
strife, and Indian uprisirgs againat whits encroachmert, 3

Celenial Indian cducation by the British and French ained Lo make
converts, train riszionerics, und produce latorers skillcd in Furopean
worx techniques., Acaderdc training was reserved for those who were to go
irnto the ministry and a few Tndiang tecare mission . ries arorg their pecple.
Scre indians attended Harvard, Partiwouth, Frinceton Undversity, and the
college of i4lliar and Mary. Despite a century and a half of Fnglish

1ule, 1ittle wdification in the Europ:zan senge had cccurred amerg the

——pn,

Lid. . pp. 99-100.
27vid. . p. 101,

3.‘Zv~:-lyn . Adams. Ancrican Indian ¥ducation, lerningside Heights,

New Yerk: King's Crewn Press, 1946, pp. 23-2L.
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Indians, with little change in the bagic native cconomy.1

The Contirental Congregs continued the British policy of recognizing
trival o:zcupancy. ‘Their main course revoived around the shifting of the
Indian population to new locations, especially in cases where the presence
c¢f the Indians impedced national growth. The trites were often alienstzd
in the process. Farly action ¢f Congress provided funds 10 maintain
ministers and teachers among the indians 1o serve as diploratic agents
during the wor. This concerted effurt of the teachers and irissionaries was

peace
a factor in the colonial victory aincc they helped keep, between the Oneidas,
Tuscaroras, ano Stcckbridge trites and the Government, deronsirating the
use of congressioral funds for Indian education as a matter of expedience
in times ¢f political and military crigsis.?

Indisn educatien remained undar ¢xclusive supervisicn of the Churches
untii 1793, when resident agents appeinted by the President asgsured ceontrol
of 3 lirited nurler of practical cducation projects subsidized by the
Gevernment.,  According to Trucha:

As tirc passed and cxperience deepened, it tecume ever clearer tiat it

was not possitle for the two races--ihe one civilized, the other savage--

to exigt together in sore sort of aralgamy the Indians rust tecome
civilized if they were to Jjorm an integral part of the American scciety.

This was the btasic assurption which governed the thinking of the ren

wio molded Arerican Indian policy, remote from the trutal outlook of

rany frentiersmen, who would happily have accepted the total destruct-
ion ¢f the atorigines.

“he process of civilization was to tve rarked ty--indeed it was tc te

trought abcul byv--{ransition frcm the nomadic life of tic hLunter,

f10 dcpended ¢ the chase, to the scttled life of the farmer, vhe

deperded on the surer sustcnance previded by the ways cf agriculture

snd it was assumed that as scon as Tndians learned the ways of
agriculture ard dermestic manufacture, they weuld see the adventages

1ibid., pp. 25-26.

2ivid.. pp. 26-60.
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of this way of 1ife over their old habits and readily, if not
eag:rly, adcept them, The Indians would then ktecome absorbed into

the American socicty,l

Federal funds for the practical training of the Indians were desig-
nated through e¢xecutive order, congressional appropriations, and treaty
stipnlations, In 1792, lhshington directed that $500 te expended annually
Tfor the purchase of clothing, domestic animals, and farming implements,
and the erpleyinent of wseful artisans te resgide among the six naticns,

The amcunt was increased in 1798 to not more than $20,000 annually but
reduced in 1802 to $15,000, Sociciy funds, trcatly funds and various forrms
of Federal aid, such as housing or additional land,maintaincd the early
educational system., The majority of the treaties rmade before the 1800's
cortained sectionspertaining to Tndian education although only limited
provisions were present during the next decads due to increased Indian
hostility, espccially during the lbr of 1812.2

The first perrancnt source of revenuc for Indian education was
previded in the Statute cf March 3, 1819, followed in 1820 Ly a designation
of treaty anruities for educational use.

A Fed=ral policy ir which erganized rigsionary work was cortined with
Federsl sutsidies developecd with the advent ¢f the first systenm of
tearding and day schools, firat proposed by the American Yoard of
Cerid ssioners for Foreign Fissicns in 1820, calling for the estatlishrent
of four toarding schools and thirty-two day schouls,and for missions west

of the Lississippi River.-

Yprucha, Op. Cit., pp. 213-21L.
2Ad8n5- E‘B- mn’ pp- 29’."?.

3Muid., pp. 32-33.
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POLICIES DURING THE INDIAN REMOVAL PFRIOD

Expansion Policy

During the middle and latter part of the 19th century, the telief was
widely held that it was thc destiny of the United States tc expand its
territory over the wholec of Nourth Arerica and to extend and enhance its
political, social and econordc influences, The applicaticn of this
"manifest destiny" continued to ucceleruste the rate of encroachrment of the
white settlers into the 1lndian country with the Federal government making
only a toker effort to enforce the treaty provisions, but never losing sight
of the goal thst peaceful cesgsicn would prorote westward expansion,

Armed intervention tecsme the last resort when pcace was not possible. The
pericd wag marked by z continvous serics of illegal white settlements,
followcd by reque sts for cessionsg, Prucha says that the energy of the
governrent in reroving intruders was:

proportionate, either directly or inversely, to a numter of other

circumstances: to the length of time during which the Indian clairms

vere expected to te maintained; to the seriousness of Indien obtjecticns
to ihe intruders, since often removal was the only way to prevent an

Indian wary to the necessity of convincing the Indians of the

gevernrent's good faith, in order to keep them in a proper frame of

rind fcr scme impunding treaty, at which rore concessions of land

were (¢ te scught: to the pressures of white settlerment, for fuil-

scale drives into an area usually led to new treaties of cession rather

than tc rercval of the whites; to ‘hc boldness and aggressiveness

of the agents and the military commanders in enforcing the lawsj to

the rilitary forces availatle in the area where encroachment was

threatened; to the strength of frontier npposition to nmilitsry action
against the intruders; and te the color of the title which the settlers
c¢n the Indian lands could displa) and the character of the settlers
thermselves.l

Leaders,such as 1homis Jeffcrson,felt that Arcrican expansicen could

te carried out with justice tovwsrds the Indian, but after btecomirng

President, Le fourd 3 reluctance on the part of the Indians to enter into

1prucha. Cp. Cit., pp. 165-187.
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negotiations for the sale of land with the rapidity dictated by the
expansion pclicy., The frontiersmen considered the aborigines to be
"savages who murdered and tortured and burned" and had little regard for
them as human beings. As a result the Federal governmrent was faced with a
series of restraining actions against the frontiersmen, but in the end the
vision of a great nation extending to the Mississippi and beyond decided
against the Indians.}

Horseman sums up the Indian side of the story by saying:
The fatal flaw in the whole policy was 8 misjudgement of the
Indians themselves; a misjudgement that perhaps stemred from an
unwillingness to fuce reality., The Indians did not want to yield
their lands either to conquest or by purchase and were prepared to
#ight rather than accept the constant requests for sales of land.
Rather than the land beyond each toundary slipping e€asily and quietly
into American hands, each major advance brought bitter resentrent and
Indian hostilities; they resent forced purchase as they had resented
the land sppropriastion of the vesrs immediately following the Revolu-
vion., Moreover, the bringing of civilization was no soluticn, Though
this was rot realized in the post-Revolutionary perlod, acculturation
was 3 long and incredibly difficuvlt process. And, of course, even
vhere 1imited success was achieved--notably among the Cherokees--
i1t was quite obvious that whatever the desires of the government to
‘ raintain the good reputation cf the nation, the frentieraren were rore
intezrested in the Indian giving up his land than learning to farm it,?
The moral 3justificaticons of the tenefits of civilization which
continued to guide Federal policy eventually would require an adequste
judicial system for the Indian country wherein the Indiens were treated
with e€gually scrupulous justice as the whites. In practice, this was noi
the cacse gince the legal machin«ry depsnded upon the local courts,resulting
in a eccntinvcus atrzam of jurisdiclional problems, The laws and treaties

were rnot effective in themselves as long as the lack of enfercement made a

mockery of the st tutes, vesulting in no established charnel through which

1Hor serati, Op. Cit., pp. 10L-109,

1tid., pp. 172-173.
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grievances could be aired, Frequently the usec of arms was necesgsary,
forcing an Indian removal to lands 'urther away from the yhites,l

Tae decade of the 1830's waa cne of the most significant in the history

of Indien l2gislation. The Act of May 28, 1830, governcd Indian removalj;
the Act of July 9, 1832, establishcd the post of Cormissioner of Indian
Affairs; two Acts werc passed on June 30, 183li, cne the Indian Trade and
Intercourse Act, and the other providing for the organization of the
Department of Indian Affairs; and the Act of Januvary 9, 1837, deslt with
the regulation and disposition of proceeds of ceded Indian lands.?

The Indian Removal Act of May 28, 1830, estsblished in general terms
the policy for the exchange of Federal lands east of the Mississippi for
those further west., This had already been done in sorz cases. The Act
provided: 1) voluntary exchanged, 2) payrents for improvements, and 3)
guarantees concerning permanence of the new homes.J The passage of the
Removal Act was svpported by such arguments as: desire to vrossess land
currently beirg bcld bty the Indians} desgsire to speed the ecoromic develcp-
ment of the ccuntry by not having the atoriginal population stationed within
the States properj wish to lessun the cauges of }ndian warg; and other
hurmanitarian reasons.l After this legislation was passed, a new approach to

the Indian protlem evolved,

Tprucha, Op. Cit.. pp. 186-200.
2”01’16- (:B- C-il-, po 102-
3144,

P 1ix 5. Cchen. Handbock of Federal Indian law, hth Printing.
Washington: United States Government Printing Office, 1645, p. 9.
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Western Demain

In 1820, Major Stephen H, long began an expedition which was to
egtablish a inilitary post at the mouth of the Yellowstone River in what is
now northwestern North Dakota. The c¢xpedition had a scientific purpose
gince Long was to report to the States the nature and resources of the
western plains tetween the Missouri and the Rockies. Long concluded that
this territory wos almost vwholly unfit for culiivation and wss uninhabitsble
Ly groups cof peoplc who depended uvpon agriculture for their gubsistence.l
It did not occur to him that the grass which supported the btuffalo would
likewise fecd domcstic stock ov that gragsland could be equally useful for
raising wheat and corn. He fclt that the western plains could not support
civilirzed 1ife, tut was suitadle only for the buffslo and the hunter.
that wevuld bte better than to creute a woestern domain wherc the Indian
might roarm unrolestcd and where the white settlerents would be prohibited?
thite scttlerents would never crowd the Indians from this regicn.2 But
Ccngress never passed any legislation setling up a permanent Irdian
territory wcst of the lMississippi River, and without this, there was
1ittle hepe that the pledge for Government protecticn after Indian
reroval and rcscttlement in the wost could te honored, or that the new
Interccursa Act could be tetter enforced than the former cnes. The
final chance for a permancent scluticn to the Indian problem invelving

a scparate Indian Territory was hercby forfeited.3

—

1 Flora Warren Seymour., The Story of the Red Man. New York:
Lergrans, Green and Ce.. 1928, pp. 130-13L,

21bid.

3Prucha. Op. Cite., pp. 272-27N
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A result of the passage of the Indian Removal Act and the new Trade
and Intercourse acl was the gradual development of the idea of a reservation.
The Indiang in the arca west of the Missisgippi wruld be induced to sct
touridarics te their lands and assipgn areas for the use of the incoming
trites. Those who were s8till living in the East would relinquish their
lands, accept western ar-is in their stead, and receive meney in return,
A1l of the differcnt land cessicng involved payments of roney and kind.
The army wss to ncgotiate the treaties with each individual trite. Indian
agents were anpointed to administer the terms of the agreerents. Stip-
uvlaticns were rade for the teaching of mechanical arts; scheols would be
estavlished, tut would te the respensibility of the missionsry rather than
the puvernrant giving educaticn its first major emphasis in Indian
relations.l

Transfer of Burcau of Tndian Affairs (BIA) to Department of Interior

Gn ¥arch 3, 1849, Congress pagsed an act cstablishing the naw Depart-
rent of Intcrior, marking a terrinistion of direct hr Departrent control
over the Indians.? fThe Indian Uffice and the Tand Office were now cortined
and the BIA passed from military to civil control., fGhe transfer had
relatively little effect on the administration of Indian affairs tecause
the office had tcen essentially a civilian btureau since 1€3L. However,
the debate continuzd in Congress concerning the wisdom of this change:
cpponents felit that tecause of the Indian urrest durirg this period,
therc would te better cocperation tetween the Army and the Buresu if they

tperated under the Secretary of ¥Wory those in favor of having the BIA

11vid., pp. 137-140,

Horne . hp. Cit., pp. 110-111.
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remain in the Interior Department felt that re. .rning it to the War Decpart-
rent would once again crphasizc war with the Indians as a national policy.1

By 1849, the mojority of thc Eastern Trites had baen ralocated on
reservations west of the Mississippi at great cost to themselves. The
Plains Tndians were disturbed tecause they were being forced to make room
for their brothers as they moved in from the east. 7The methods used
to induce the Plains Indians to move to reservations were negotiation,

cenciliation, and persuvasion, but these were not always succegsful .2

Education ir the removal period.

It had been assuried by the whites that ags soon as the Indians learned
the ways of agriculture and dormestic manufacture, they would see its
advantages and consequently te ecager  to adopt the new'culture, and thus
becere assimilated intoc the American Scciety. In as much as the whites
were already bleszed with this high dcgree of civilization, they had the
respongitility to tring thesec bLlessings to their lcss fortunate red
bretheren. It was noted that those tribes who were the most advanced in
pursuits of indusiry were also the ones who were most friendly to the
United States. Therefore, the Indians should te encouraged to learn the
trades and skills of the whites. The next phase was to estatlish achcoly
for Indian children which was done rainly by the ;dssionaries, and ty
private and putlic fundirg. The idea of Indiar remcval gained adherents
frorm the slcw progress that was teing made in education. It was felt
that the contact teiween the Irdians and the whites had deletcriouvs effects

vpon the red ~an that far outweighed the tencfits. If this were true,

1goher, ©p. Cit., pp. 10-11.

“Stvart Levine and Nancy Oestreich Lurie. dhe Arerican Indian Today.

Deland, Florida: Everett/Edwards, Inc., 1968, p. 37.
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then if the Indians could be removed beyond the contact with the whites, the
glow precssad of cducation, civilization, and Christianization cculd and
would take place.

By the 1840's more than 70,000 Irndians had been transferred to lands
west of the Missigsippi. The expenses were defrayed by the Government after
new trcatics were drawn with all of the irites, gubstituting new lands for
the 0ld and providing annuities., Schools werc tenporarily suspended
durirg the sctual removal procesgs after which education followed four main
streams: 1) thce manual lakor school was introduced; 2) the mission
school was centinued; 3) certain trilbes set up their own schools; and L)
the Covernment, tcgether with th¢ missionaries, provided practical training
for advlts. The manual labor school included instructicn both in academic
subjects and in ithe use of farm tools and implements. +the hope was that
these schools would eventually tecome self-supperting. - The mission school
cffercd religious academic instruction, and also ergaged the student in
part time lakbor to defray its costs. the tribal school, first appearing
follewing the reroval, was under tribkal supervision, and was sometimes
financed by tribal funds, as seccn among the Cherokees and Choctaws. ‘the
fourih clagsification was s progrum for practic.l training of adults,
supported by both the government and the missionaries. In 188, there were
16 manuval later schcols in operation and 7 under co%struction as well as
87 other scacols with a totsl enrollment exceeding 3,500 students. Success
seemed assured until new developments aided by rapid territorial and indus-

trial expansion once again interfered. 1

1pdans. Op. Cit., pp. 37-41.
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FROM THE. POINT OF VIEW OF THE GOVERNIMENT, the Intercourse Acts had
failed to safeguard the Indlan 1o a very great extent, making removal
necessary. In a letter to Andrcw Jackson in October, 1817, James Monrce
asserted that "the hunter or savage dtate requires a greater extent of
territeory tc sustain it, than is compatible with the progress and just
claims cf civilived 1ife, and must yield to it." In Decemter of the same
yvear in his annual message to Cungress, he added that it was right that
the hunter shculd give way to the farmer:

for the earth was given to menkind to support the greatest number cof

which it is capable, and no tribe or people have a right to withold

from the wants cf cthers more than is necessary for their own support

and corfort.
Monroe, Calhoun, and Jackson were convinced that an end to the indepsndent
status within the white scttlements should be tha goal for ﬁhe good of
both the Tndians and the whites.! Future developments bear out that this
type of reasoning was not restricted to the few, but, on the contrary,

was diffused.

RESERVATION PERIOD

Rackground

A major factor in the acculturative process of the Indian trites was
geen in the question of auvtonomy. Previous to the removal period, tribal
nienters enjcved a traditional way of life, free from outside interference,
and were atle to adopt customs and artifacts of other peoples as they chose;
but this frecdom was now to be resiricted by placing the Indians under
some form cf control under the agents of Amcrican civilization. They were
not trecated as equals or given opportunities to accept or reject the white
culture; on the contrary, the Indian was placed in a sutordinate position,

with the contact beirg determined by the nature of the white culture. In

lprucha. Op. Cit., pp. 213-227
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practice, this meant thset the dominant culture would enforce Social and
legal concepts by educational or oither wmeans, or if necesgsary, by military
power.1

The loss of sutonomy which follcwed the placement of the Indian tribegs
oh ressrvations was another dgtep toward the establishment of a dependency
relationship betwesn the Indians and the whites. Much of iheo subsequent
history will be involved with this dependcncy and itg effects on Indian
life,

Indian country wag used as a buffer area between the United States and
lexico until the peace treaty was signed with that country on February 2,
1848, after which Indian country became a barrier to western economic
development. By 185L, the United States had acquired approximately a
million square miles of territory, bounded by the Indian country, the
Pacific Ocean, Canada, and the Rio Grande, doubling the Indian population.
Although treaties were negotiated with the new trites, the toundaries set
ty these compacts did nct remain permanent due to the fact that new settlers
were constantly encroaching on Indian lands, as demonstrated by the occup-
ation of Utah by the Mormans in 1846, and the spread of other white
settlements all of the way to the Pacific Ocean.

Two important events occurred in 1862: the'passage of the Homestead
Act ﬁhich offered free lands to permanent white ssttlers in western lands;
and the subsidizstion of transcontinental railroads by land grants which
encovraged intercontinental railroad construction, By 1869, the Union
Pacific railroad alone had teen granted thirty-three million acres of
western lands, and these granis continued to mount until by 1871 Congress

had voted more than one hundred and Tifty million acres to rail lines.

1 Robert F. Berkhofer, Jr. Sslvation and the Savage. Lexington, Ken-

tucky: University of Keutucky Press, 1965, P. 65.
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Buffalo herds weroc deploted as the white man utilized their meat to feed
the railronad workcrs and their hides for manufacture. The Indians were no
longer naive, cf'ten finding themsclves in opci conflict with the Federal
government and the troopg which were placed throughout Indian country.1

4 Congraessional coraittee was appointed to investigate the sitvation
among the Indisn iribes in 186%., Itsg report discloscd the state of the
diminishing tribes, the failure of the government's work, the slight in-
fluence of schools and ithe discouragement of achool teachers and missionaries,
The Ccmmittiee recommended 1) rescrvations and educaticon as a more humans
and less costly policy than military control, 2) boarding achools remote
from the native environment, and 3) the services of farmers, teachers and
missicnaries.?

The Appropriation Act of March 3, 1871, making Federal policies a
matter of legislation, nrovided for termination of treatymaking with
Indian tribes, while at the same time denying to them the right to free
choice of counsel for the redress of injuries.3

The rapid settlement and development of the territory west of the
Migsissippi necessitaled legislation for acquisition of thege lands and
resources frem the Indians.l As carly ag 1851, Commissioner Lea wrote:

I therefcre leave the sutject for the present, remarking, only,
that any plan for the civilization of our Indians will, in my judgment

lpdams. Op. Cit., pp. Li-he2.

21bid- ppa hh‘hs-

JMorne. Op. Cit., pp. 11h-115.

kibid, pp. 116-117.
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Le fatally defective, if it does not provide, in the most efficlent
ranner, first, for their concentration; secondly, for thelr domes-
tication; and, thirdly, for their ultimate incorporaticn into the
great body of our citizen population.
The recorrendation that the Indians be concentrated was actualized
by reducing the siee of the Indian reservations. The domestication policy
had been a part of the gecal of the BIA from the beginning.' The incorporation
of the Indians into the citizenry, however, marked a rew departure from the
theory and practice of removal and sogregation.2
In his report for 1857, Commissioner Denver re¢commended that:
their reservations should be restricted so as to contain only
gufficient land to afford them a comfortable support by actual cultiva-
tion, ond chould be properly divided and assigned to them, with the
obligation to remain upon and cultivate the same .3
Thig is a strong endorsement for a policy of using force, if need be, to
caugse the Indians to change their way of life from hunting and gathering
to farming.
Tn the report of the Ccmmissioner of Indian Affairs of 1870, Com-
rissioner Parker noted that:
The policy of giving to every Indian a home that he can call
his own is a wise one, as it induces a strong incentive to him to
labor and rmake every effort in hiy power to better his condition.
By the adeption, gencrally, of this pla» on the psrt of the government,
the Indians would ke more rapidly advanced in civilization than they
would if the policy of allowing them tc¢ hold their land in common
wire continued.
In his report of 1873, Commissioner Ldward Smith stated:

11 uke Lea, Ccrmissioner, Annual Report of the Commissioner of Indian

Affairs. Washingten: U, S. Covernment Printing Office, 1851, pp. 12-13.

2Cohen. Op. Cit., p. 1k,

3James W. Denver, Commissioner. Annual Report_of the Commissioner
of Indian Affairs. Washington: U, S. Covernment Printing 0Tfice, 1857,
p. L.

. hL‘ly S: Parker, Commissiouer. Annual Report of the Commissioner of
Indian Affairs. wWashington: U. S, Government Printing Office, 1870, p.9.
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A fundame -tal difference vetween barbarians and a civilized
people is the difference between a herd and an individual..,.,
The starting-point of individualism for an Indian is the personal
possession of his portion of the rescrvation,
The protlem of Indian rights and the red man's role in the future of the
United Statcs was cof great concern during this period as it was tecoming
apparent that the hunting grounds were rapidly being destroyed and tﬁe
means of Indian subgistence would have to undergo a drastic change. The
question was how? Congress answered by passing ihe Dawss Act (The General
Allotment Act, on Februvary 8, 1887 which contained, among others, the
f0116wing provisions:
1) a grant of 160 acres of land to cach head of the family and 80 acres
to each perscen who was single and over 18 years of age and each orphan
under 18, and LO acres to each other single persgon vnder 18;
2) A patent fee was to be issued to every dlottee hut was tc be held in
trust ty the government for 25 years;
3) A period of l years was allotted for the éelection of' the property
after which the sclection would be made by the Secretary of the Interiory
L) Citizenship would be conferrcd on any allottees and other Indians who
would abandon their trites and adopt the habits of civilized 1ife.2
Cohen says that this bill had the endorsement cf the Indian rights
associations throughout the country and reflected the sentiment of most

of the people. In summation, he declared:

The supreme aim of ithe friends of the Indian was to substitute

1Edwar'd P. Smith, Commissioner, Annual Report of the Commissioner of
Indian Affairs, Washington: U. S. Government Printing office, 1873, p. L.

2Cehen. Op. Cit., pp. 207-208
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white civiligution for hig tribal culture, and they shrewdly sensed

that the difference in the concepts of property was fundamental in the

contrast btatween the two ways of 1life, That the white man's way was
good and the Tndian's way was bad, all agreed. 8o on the one hand, the
allotrenty system was counted en to break up tribal life....On the
other hund, the allotment system was to enable the Indian to acquire
the btenefits of civilization. The Indian agents of the period made

ne effort to concecal their disgust for tribal economy.

The doubters questioned that ownership ¢f private property would transform
the Red man, because of the fact that ndian life was bound up with the
sonrwunal holding of land, On the other hand, supporters of the allotwment
policy felt that if every Indian owned his own piece of land, guarantaed
ty a patent from the government, and was restricted in his right to sell
the same, he could enjoy a type of security supsrior to that provided by
iribal possession, Powerful forcus behind the allotment idea Included

the land-hungry western scttlers and the railroad interests, who needed to
increase their tonnage along the right of way. The Indians were persuaded
that the allotted land, at least, would be theirs and they would never
again te subject to removal; however, there was no apparent wide-spread
demand for ollctment from ihe Indiansg.?

The aim of allotment was based on a bkelief that Indians could be
asgimilated into the white rural population in a single generation if they
were granted private property. EFach individual wag to receive his own
allotment, which would average abeut 180 acres per family unit, and what
land was left would be sold, the proceeds to be used to build up the farms
of the Indians., The plan was not successful. The Indians werec not technic-

ally preparcd to manage farms at a time when cubsistence farming was giving

way to commercial farming. At the same time, a trend of decreasing Indian

iTbid., p. 208

Tpid., pp. 206-210.
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population was being reversed, resulting in fractionated ownership of
propsrty. ‘hat was mcant to be a major measure of reform, promoted by
humanitariang, amplificd rather than remedicd the problem.1

Indian Reorganization

Tne Jawes Ac? marked a gweeping change in the philosophy behind the
treatrent of Indians Ly the Federal government, It provided for the
alletment of gpecific land acreage to individual Indiang as a means of
rreaking down iribal structure and giving Indians an opportunity for a
more civilized 1ifc. Itsactual resulls were to diminish the Indian tribal
econcenmic hase from 140 1million acres to about 50 million acres as well as
to cause severc social disorganization of the Indian family. Only minor
legislation was passed for the next two decades, embodying piecemeal
development of earlier statutes including amcndments to the Alloiment
Act, the development of a body of law governing Indian educaticn, increased
protcction for individual Indian rights and clearing up of Indian depreda-
tion c¢laims. Thase provisions improved administrative functions of a
gystem which originally was designed to release the Indian from dependence
on administrative authority but was actunlly operating in reverse.?

After 1870 ireaty-making with Indian trites was terminated and
replaced by negotiated agreements. Levine and Lurie summarize this period:
Tt was the period from the 1870's to the 1920's during which the

wor 8t abuses coccurred in regard to administration c¢f Indian affairs.

¥ogt Indian people werc denled the vote, had tc obtain passes to

leave ithe rescrvation and were prohitited from practicing their own

religions, sometimes by force. lLeadership and management of community

affairs smacking of traditional forms and functions were either dis-
couraged or ignored as proper representations of community interest.

Children were dragooned cff 1o boarding schcols where they were scverely

punished if they were caught sgpeaking their own languages. While these
things all happened, shortagc and rapid turn-over of Burcau perscnnel,

1Le‘.’.’lne. .EE- gi;t-n, PP. 38"39

Horne, Op. Cit., pp. 118-122
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adrinistrative apathy and occasional enlightenwmcnt ot the local
adrinigtrative level meant that the regulations were not always
rigorously enforced. And the Indian societies themselves tcok a hand
in playing cff administrators, missionarics and other whites ageinsi
each other {o keep them busy while Indian people held the line in their
determination te remain Indion, The ubiquity of factionalism in Indian
socictics which is so regularly deplored by those people, Indian and
wtiite, wlio are sincerely interested in helping Indian people make a
better life, may actually have acted as an important mechanism of
social and cultural survival for Indian groups, No outsider could gain
tctal dominance for hils programs aimed in one way or another at
reducing Indian digtinctiveness.

The Statutes at Large lists the Act of June 2, 192}, as an act to
authorize the Secretary of the Interior to issue certificates of citizen-
ship te the Indians. This completed a procuess whereby various clasges of
Indians had successively teen granted the status of citizenship. It
remained for the decade of the 1930's, however, for the sweeping changes
to occur in Indian legislation.

The Meriam Report, published in 1928, was a survey of social and
economic conditions of the American Indian, and led to one of the rost
creative periods in Indian affairs. Its major findings were: that 1)
Indians were cxcluded from management of their own affairs, and 2) Indiang
were receiving a peor guality of services (espccially health and education)
from putlic officials who were supposed to be serving their nceds. The
The impact of this report influenced thc passage of the Acts of 193L
under President Roosevelt and Commissiongr John Collier.?

The theeler-Howara Act (Indian Reorganization Act) of June 18, 193k,
wag equally as sweeping as was the Dawes Act of 1887. Its purposes as
stated by Scnator Vheeler were:

LE .

.evine. Up, Cii., p. 38.

2Ra]ph Yartorough, Chairmun. 1ndian Kducation: A National Tragedy--

A National Challenge, 1969 report of the Committee on Lator and Public

Telfare, United States Senatce. VWashington: U. S. Goveriment Printing
Office, 1969, pp. 12-13.
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1) To stop the alienation, through action by thc Government cor the
Indian of guch lands belonging to ward Indians, as are necded for the
present and future sgupport of these Indians,

2) To prcvide for the acquisition, through purchase of land for
Indians, row landlc¢ss, who are anxious and fitted to make a living
cn such land.

3) To stabilize the tribal organization of Indian tribes by vesting
such tribal organizations with real, though limited, authority, and
by prescribing conditions which must be met by such tribal organiza-
ticns.

) To permit Indian tribes to equip themselves with the devices of
modern bLusiness organization, through forming themselves into bus-
iness corporations.

5) To esgtablish a system of financial credit for Indians.

6) Tc supply Indians with the means for collegiate and technical
training in the best schools.,

7) To open the way for_qualificd Indians to hold positions in the
Federal Indiau Service,

The Wheeler-Howard Act was an attempt to repair the damage of the
allotment era. The govermment was now Jdetermined to recognize the impor-
tance of Indian commwunal life as an agency for preserving and encouraging
social controls and values which would permit the Indians to pick and
choose innovations tc their culture by their own wvolition. The initiative
wasg transferred from the BIA to the tribes themselves. It had been in
operation for only seven ycars when Wovld War I1I-broke out. Many of the
avlest leaders, both Indian and members of the BIA, were called into the
gervice resulting in very little advancement and possibly scme regression
in its application., There were also ingtances in which the Act itself
needed revision if its purposes werc to be fulfilled. The Indians would
need more land, education, health, guidance, and a better consolidation of
holdings owned by several heirs, The shortcomings of the Indian Reorganiza-

tion Act probatly stemmed from 1) the failure of administrators to understand

lHorne. Op. Cit., p. 129,
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how to motivate the Indiang to take full advantage of its benefits,
2) the skepticism of superintendents about the ability of the Indians to
take care of themsclves, and 3) problems arising out of credit facilities,
1and purchasg¢, and administration. However, on the wholc, it was a move
in the right direction.!

During the trcaty period there was room for Indian movement and
resgttlement further west, and the trives were treated as independent
nations, allowing their members the individual freedom to retain their
own culture or adopt white man's ways. The passage c¢f the Dawes Act, a
reversal of this policy, was an attempt to suppress Indian culture.
Thereafter, the Indian was treated as a virtuel prisoner, requiring all
decisions to be made in Washington, placing the children in the classrooms
even against their will, substituting white middle-class value gystems
for the tribal ways. The school was seen as the primary teel of asgsimil-
ation.? The Indian Reorganization Act of 193kL, another change of policy,
allowed the Indian a high degreec of self-rule. The goal wags still assim-
ilation, tut methods of achieving it were changing.

Also changing were definitions of assimilation itself. 1In the Report
of thec Commigsion of the Rights, Liberties, and Responsibilities of the
American Indian, Brophy and Aterled aote that the Bureau c¢f Indian Affairs
at one time considered an Indian assimilated if he wore civilian dress.

But when William Zimmerman, Jr, wag assistant Commissioner of Indian Affairs,

Li1liam A, Brophy and Sophic D. Abcrle. The Indian Arcrica's
Unfinished Business, Report of the Cowmission on the Rights, Libterties,
and Reospongibilities of the American Indian. Norman, Oklahoma: University
of Oklahoma Press, 1966, pp. 20-22.

QYarborough. Op. Cit., pp. 9-12.

SBrophy. 0p. Cil., pp.9-11.
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he determined assimilaiion in terms of white blood, literacy, business
ability, asccoptance of non-indian institutions, and acceptance of tribes-
ren bty whites. 5Sut these eritleria were not adequate as they do not account
for the fact thatl a perycn may adopt the outward ways of ancother culture
without changing his basic emotions., In summation:
The Cormittes on Indian Affairs to the Commission on Organization
cf the Executive Branch of the Govermment recognized that agsimilation
has failed if shedding the old culture takes the joy out of 1life,
prcduces a feeling of inferiority, and destroys the drive and purpose
¢f the Indians.}
TERMINATION

The Tndian Claims Commigsion was established on August 13, 1946,
raking Indians ¢ligible to file swuits against the government arising from
claims in law or equity, tort, or tased on fraud, duress, unconscionatle
censideration, mutual or unilatersl mistakes, the taking of lands without
payrent of aprced compensstion, and fair and honorable dealings not
recognized by existing rules of law or equity. The road was now open for
peaceful settlement concerning claims based on the "taking" of lands
without agreed ccmpensation and for the withdrawal of Federal trust over
reservaticns and individusls. By Janusry, 1961, 128 petitions had been
adjudicated with awards totaling more than thirty-seven miliicn dollars,
tut after 1960, the pace quickened.2 The prospeet of awards of large
amounts of soney had scrved to keep many Indians on the reservations,
Now that the awscrds were being processed, the method of disiribution
becarme a central issue. On the one hand, since these moneys could te
used for tribal investment and the e¢xperience gained by the tribes in

money matters would clevate the status of the tribal government in those

Ifrophy. Op. Cit., pp. 9-10.

2Levine. Op. Uit., pp. 62-63.




rescrvaticns which hud _»vre land heldings, lhe ecencmic lase would Le
enlarged: tut, on the other ha.d, many of the tribal rerters wanted thy
roneys to te dispursed on o Ypro-rata" Lwsis, These Indions who dig et
Zive on ihe reservstion nad little to gain frerm tritsl investrment and U wid
to fuvor negaling sy propositicon which would withold their share cof the
dispursements.l

Terrdnation had Yeen a1 lorg lerm ctjective of the Federal government
and was the fcree behind these pelizics having assimilation as the vltimatr
soluticn. fTraditionslly, thie ends rermained the same, btut the rmeansg were
constantly shifting. The legislutive baose for the termination policy was
23id in 1953 with thc passage of Public Law 280, transferring Federal
Jurisdicticr cver law and order cn Indian reservaticns to individual Stotes,
and House Concurrent Resolutien 108, calling for the end of Federal serv-
fces to Indiane.?

The word "terrmina%i-n" has traditionslly remairned without definite
teoanire and ray gignify any cne or all of the fellowing:

n reioxstion of unnecesssry Federal supervisicn cver the govern-
rent &nd Lusiness cf Indian tribtes and less control cver the leasing
and use cf trust asllotrents of individuals,

The rspid destruction of 3 trital gevernrent that has cperated
for generations, therely uprocting cormplex Federal, trital snd State
relationships woich are Jefired in hiundreds of treaties, statutes, and
court deeisions,

The forced asale of a sutatantial part of the trival lard and the
dissclution of the trust c¢n 211 allotrents of menters ¢f terminsted
trites,

The sutjecting ¢f all tirital and trust-allcted lard to State
taxaticn regardless of the atility cf the Incians to pay.

The stardenment tv the United Ststes of educaticr, redical and
nospital treatment, road *uvilding, and other functicns, and of technical

Irpsg,

??nr¥orough. “p. Cit.. pp. 13-10,
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and administrative services und guidance to Indians in the management
¢f their own affairs, without giving any assurance that the necessary
services will te availuble from other sources as they sre tc other
citizens.
A violaticn of the exprussed cr implied obligations cof treaties
and asgreemernts letween the United States and a tribe for exenption
from taxation, self-governrent, and perfermance of Federal services
without thes: changes having had the unqualified consent of the tribe.
ime terminaticn luws enacted since 1954 resulted in ¢r were capable =7
effacting 5li of these conscquences, The Indians, however, were citizens
by Federal law and had all the rights posscssed by thel white neighbors;
thev wuere subject to no greater Federal control than an) other citizens;
they peid State and Federal ‘axes unless specifically exempted by treaty
acrearsnt or statute and rost of the cxerpticns applied only to real zsstate
cr incere from trust prepertys and the restrictions, by and large, had
resulted from covenants nade vy the Iindisns with the United States in the
ferm ¢f treaties, aprocments, statutes, and policies desigred to protect
them from losing their land and to assurc the right of self-government,
the in2licrability ord imrunity fronm toxes of their lond, and the services
waich the United Stotes provided.2

The Indian, whicther or wot he sensed his difficulties, did not find
nis interests coinciding with terrination and thus usvally did rot
willingly want to substitute State ceontrol for Féderal. Sirce 1950, the
majer controversy has teen over the program ~alling for prorpt terrmdnation
¢: trites with or without the censent of their memters. The stbecormittce
report ¢f the 91st Corngress on lrdian bducation makes the following surrary
of the ¥larath Tertdintion Act (P.!, 587, 83rd Corgress):

———— i Stttk

“Paiph Yarbercurl . Chairrar, Cermitiee on lster and Putiic welfare,
Unitcd States Senate. ‘ihe Pducaticn of Aw rican Injians, The Organiraticn
Svestion, Volume N, mebingtcrn: U, S, Goverrwent Frirting Gffice, hoverter

1977, rp. 196-L97.

3.
“Itid, p. L9t
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Tr= law and its arendments, taken together, furnish an exanple
(not the only one in Indiasn hictory) of ill-considered and unsuccess-
ful sttempts to deal (in en all-iucluaive measure) with Indians irres-
pective cf their spccial way of life, their location, and propsrty
heldings. Tt also darenstrates thot no termination of trites,
expecially these with larpe properties, should ever bte deermed mercly
an Indian protlem. 7Tt iz inevitably a national problem, one upcn the
selution of which depend: the welfere of people toth near snd far.

In ytill ancther sense termination offers no pat answer to "the
Indisn protlem," for the Indians themselves remain. They rermain
ro8tly where they were and as they were. For the government to act
cut c¢f 23 sense of frustration and of haste to rid itself of the
vexing questions involved iv administering Indian affairs is bound
to ensure fuilure. American policy, if it Is to succced, must ain
at helping 1lndians tc¢ prepare themselves in advance of termination
for self-reiiant living in whatover is their prevalling social and
cconcmic framework, Ag this is accomplished trite by trite, termina-
tion will follow and fcllow from the Indians' owvm desire., Termination
sc conceived will Le an act of statesranship in the test American
tradition,1

During the pcricd of the 1950's, erphasis was placed on education, and
on the attainrent of ecoiomic parity primarily through programs of off-resger-
vaticn erployrent. ikst of the pregram planning was identificd with
terminstion.”

The 19€1 Irtericr Departrent Task Force recormmended thai erphasis bte
placed on develepmental programs dagigned to assist tribal groups to
advanze socially, economicaily, and pclitically to the point where

pecial services are 10 longer required ; and, further, that termination

43}

shculd rot te emphiasized. the 90th Coigress in 1968 modified the House
Concurrent Resolution ne, 108 ¢f the 83rd Congress and included a2 consent
proviaion regarding the remval of Faderal supervisior.3

vid., pr. h96-T07,

;T N ‘\’., pn (Sll.
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Luws and Acts Concernirg Indian Education since 1877

1) 'The Dawes Act of 1877 providing for Indian allctments also pro-
vided for roneys accruing frem the sale of Indiasn cessions tc Le used to
pay the coat of toking Indian children cut of their hores and placing
then in Fedoral toarding scheol,

2) The act of June 7, 1897, tanned apprcpriations fer operations of
sectarian scheols under Certuin conditicns; the Act of lMarch 2, 1917,
Lannsd all apprepriastions te sectnrian scheolsy and the Act of March 30,
19€6, zllowad Federal support for the education of Indian students in
sectarian instituticnsg of higher educatiorn.

3) The Act ¢f Hay 25, 1918, provided that Federal funds may not te
used for the support of educzticn of Indian children who have less than
cne-feyurth Indian tlood.

i) 'The Snyder Aet of loverher 2, 1921, laid the present tasis for
Federal suppert of e¢ducation including the majority of the programs
currently telng carried out by thez RIA Branch of Education,

5) The Citizenship Act of June 2, 192k, invelved the responsitility
cof the States for the «ducslion of Indicns as citizens, It entitled ther
to receive the semg educaticn 23 cther residents of a State.,

€) The Johnser-2'ialley Act of April 16, 193k, authorized the Fed-
eral gevernmimrnd to enter intc contracts with States or territories for
educatior, radical attention, and sccial welfare of Indisng, 1t was
extended to include colleges and universitics by Putlic Law nurber
0-63L it 1936, With the enactment of the 1958 amendrents, this program
allewed payrents t¢ hecome supplermental 20 that they could be used whencver

the Bureau of hdisn Affairs considered that the needs of Indisn children
were not leing ret w.der cther Fedoral programs.  The requirerent for
anrual reports to Conprees was repeiled ty Putlic Law 86-533 on June
27, 19(0.
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7) The Federal Tipacted Areas Act of Septemter 15, 1950, authorized
financial assistance for ceonstructien by local agercies of certain mininum
schee facidities. 'The Act included 1ndian land within the definition
cf Federal preoperty, nmaking Indisn childrer eligitle wurder its previsions,
The Ar.ndment of Avpvst 8, 1903, added a nev Title 1V authorizing aid for
€38 turdined with large punders of children residing on Federal property
which includ:d Indian children whe could net Le aided in srcas where
substantial incrcase ¢f znrcllment had not cccurred since 1959,

£) Futlic Toaw B1-87h, pass.d on Scplember 30, 1950, suthorized
financial assistunce fer scheol rainterance and construction for scheol
gistricts on which Federal activities had placed a financial Lurden. It
excluded rhildren receiving payrents under Johnson-C'Mallzy furds, but
in Arendments passcd ir 1998 and 1307, these provisicns were reroved.

9) The Act of June L, 1953, authorirved the transfer ¢f Foderal
interests in l2znd and irproverents, which were used for schecl purposes,
to State and local govirnents. An Arendrent o Narch 16, 1962, increased
the meximum acreage which may be transferred fren 20 acres tc SO acres.

10) 7he Adult Vocstional Trairirg Act of Augunst 1, 1556, suthcrized
the BIA to previde a progran which would belp the Indians cttair reascnatle
and sxtiufactery erployrent. This i8 the Act under which vecaticnal
trairitg and relczaticon pregranms were funded.

11) 1he Elerentary and Sceondary Educaticn Act of Aprii 11, 1965,
as Arcrded thiough 1968, centsiial many provisions which spplicd to irdisns,
Title I provided fc: firancial ssaistarce t¢ low incere rerilies und as
amcnded in 1966, applied tc Incians. 1Title I: provided for fgrants fer
litraries, textlocks and other printed and putlished instructicnsl
meterinl.,  Title 111 provided granta for the catatlishrment or expansicn

¢f plarning or innevaiive educaticnal pregrarms. Title VI previded for
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increasad educational opportunitices for handicapped children and in the
1967 armendrent, inciuded Indisn children, Titie VII provided for expansion
i irepinative el-repnlory end secerndary schocl preprars designed to reet
the needs of enilaren with linmited !rngliish spzaking avility.,

12) The Teeronins Oppertunity At of Angust 20, 196y, fccused on
pre-school children to previdr health, nutritional, educational, sccial,
and other services necossory to assist them to attain thedir full potentisl,
Hzadstart was added ty the fovrrber 8, 1666 Amendrent and minor changes
were made on Zecember 27, 19067, The Economic Oppertuniiy Act of August
20, 1967 provided for s VISIA progrum under Title VIII, Vista volunteers
are currently being assigned toc work ¢ coie reservations te help reet
ncalth, cduzaticr, welfnr:, ard relsted needs of the Indians.!

The currcnt trend is to include the Indians in  preopgrams which were
original}ypassed te help the gereral population, resuliing in riany new
gov rnrental agercics cemitg inte contact with the trites . and at the
s time, relivving the BIA of tbe zole 1 epenaitility fer tritsl welfore.,

~

The eriginal geul. callirg for assimilation of the Indians intc th2 white

4

culture, is £tiil the sare, tut 4She means have chanped,  hether the rignt
rcend fer evantual assirilation sre now teing put in effect, enly time
w.ll tell. Certalnly, th. record to date, has net teen encouragirg,
SUARY

The naticns wie uvitcovered ard colonired the New inrid gererally
viewed the rnaztives and their lands a3 rescurces to bte explcited. Thiz
trediti-rsl pattorn wa: adepted by the Colenists whe,basically,

were interested 1ir land fer thelt settlers rather than Indiar preduce

tior, ihe treat; syeici was ir cpsration until 1671 after which federsi

lRa]ph Yarterough, Chairrar, ihe Fducatiun of Areri..can Irdians, A
Cempilaticn ¢f Statutes. 19(y repert of the Cemmittee on Lator and bFuclic
O Ifare, U5, Serate, Gashingten: U5, Overnmsnt Frintirg Office, 19€9,

FRIC- 1-2L.

Aruitoxt provided by Eic:
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Aruitoxt provided by Eic:

8L
Federel prlicies wers 3 matter of lepislation,

Wiile the trital organizations wers strong, there was considerable
auteremy ror the individual Indian to pick cr clecose any of the aspects
of the 2clonial eniiure vhich he nmight want te adept. The irade ard Inter-
courue Act rarked 3 milcsticone in mticrpts to allow the indivicdual ard his
trite freedor, tut this was purchased at the price of ceding land.

Betwaen 1778 and 1871, when the lost treaty wos signed, Indian tribves
ccded almeat a rillion seres to the United States. Trn return, the Indian
retaived inalienatlc and tax-czerpl lunds for therms-tves, along with
gcrerrrent pledges to provide public scrvices such us educsiicn, redieal
carc, technical end agricultural txaining.l

The Alictment Act (Dawcs Act) of 1867, is syreclic of thc werst
agpects of Federsl Indisn policy. CLuring the hé years it was in effcct,
the Indian land Las: was reduced fronm 1LO Yillicn acres to 50 millicn of
the 1zast desirablc land, Triedlvidual auvtoncery was syatematically destroyed,
and the Indian was driven inte deptha of povarty fror vhich e ncver
racovei1ed.’

The Meriiar Heport, putlished in 192€, ncted that the Irdisrs were
excludzd from ranag.ment of their cwn at'fairs and that they were receiving
a pcor gquality cof servicss from putlic officials. Theae findings are
valid today accerding to the Report of the Yartorcugh Cormiiiee of 1969.3
The findings of the Merrian Report culminated in thie Indian Recrganization

act ¢f 19, layivwe the groundwork for a rure autonorcus trital gevernrent,

arterough. Cp.Cit., p. 11

Ay
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Follewing “orld tar 1T, another reversal of policy was seen in the
withdrawal prcgram of 2947 and 1950, as well as the adopticn of Hecuse
Cencurrent Resolution ro. 108, passed by Cengress on August 1, 1953,
Termiration w3s spieded up with disastrous consequences to the trites
who were affecled.

During 1he 1$60's, the omphasis chanpged from terminaticn te develop-
rwntal progrars desipned tc assist trital greups to advance socially,
econcrically, and politiecally, with the vicw of tecerming self sufficient,
Termiration was rot to te¢ irposed withcut the direct cﬁnsent of the Indians,

ne 913t Congress avthorized an investigotion on Indiusn eduvcation, They
repert thet the censequences of our fuilure tc provide an effective education
for the Arerican Indian has cendemned him to a life ¢f poverty and despair., 1
They fecund o low juolity of virtually every aspect of scheoling availatie
s0 Indian children.?

CONZLUSITN

——

In spite of rearly four hudred years of contact tetween the Eurcpeésn
arJ the jatie Averican Indion, thcie iz an lriense lag in their sisges cf
deviloprent, Altheugh sssinilaticon hag bzen the ultirate gosl of the
Fed:zral poverrmsnt fer the Tndist, snd sltheugh the United States has had
an ex7elilent rsecrd of crneulivrating ninority greups, its reccrd with the
Indian has teen far from satictactery, Orfleld gunms up the situsticn Ly
statirg:

Frem the tepinning there has leen 3 deep arrivalence in the
sttitude of the Arerican pecpls tovord the Indians., Creed 3nd ir-
juetice have btean answered vith reforrmdig zesl and used clothing
celilecticne,  The storectyp. of the lazy, drunken Indian is balarnced

ty a rorantic roticrn ¢f the ancient Indian rations and bty a vague
feeliry of national guilt. Tee often, however, it has teen these

1Yarlorougr, Epe Citey pro Yo

23vid, p. 411,



86

living near the trites and dealing with them who have wvictimized

the Indian people. The well-reaning reformers, on the other hand,
having c¢nly passing contact with the Indians, frequently propossd
naiv: and sirple solutions to many-sided protlems. The rogt popular
gcal of such reforms hag beey rapid assirdilaticn, giving the Irdians
a chance tc Succeed, likec everytody else. The United States has
successfully integrated many other minorities. Surely, it is argucd,
if the Irdians were given incentive ond seme initial assistance, they
vculd adept the superior wvalues of white culture, ‘This theme recurs
sgain and again in discugsions ¢f U, S. Indian policy.:t

The Yartorough Coviidttee recemrended sixty changes in Indian policies
and proccdures. How extensive these changes will eventuslly becere is
up to Congress, There is one cbtservation which is relzvant, however,
that is that the trcatrent of the Indian in the United States has been:
A national tragedy and a national disgrace..,..thot the 'first
A~erican' has becoms the !'last American' in terms of opportunity for

erployvrent, education, a decent incemz, and the chance for a full
ard rewarding 1irz.2

1Yarlcrough. The Organizatiornl Question. Op. Cit., pp. 7.

Yartereugh, Indian fducation: A Naticnal Tragedy--A National Challenge.
Cp. Cit.,, p. X.




