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SUMMARY

Purpose of the Study

The purpose of the study was to determine the historical-legal
development and current legal status of pupil transportation as practiced
in the public schools of the United States. The legal status cunsists
of the substantive and common law principles which regulate or govern
local school pupil transportation programs.

Research Methods and Procedures

The basic research design used in the study was that of historical-
legal research. The historical-legal development of public schocl pupil
transportation was developed to provide the necessary background for
determining the current legal status of transportation programs. The
background was developed from a review and analysis of historical and
educational literature, legal writings and references, government
publications, and writings in general school administration.

The current legal status of school transportation programs was
determined from three basic sources: (a) state constitutional provisions,
(b) state legislative enactments, and {c) court of record cases.

An analysis was made of the constitutional, statutory, and case
law data using subdivisions developed in the study. The analysis of the
data collected allowed conclusions to be drawn, in the form of principles
of law governing public school pupil tramsportation in the United States.

Scope of the Study

The current legal status of pupil transportation programs in the
United States was determined from the constitutions and statutes of the
fifty states in effect as of January 1, 1969 and from the court of record
cases reported from 1920 to 1968 inclusive.

For the purpose of the study, pupil transportation programs were
subdivided into six general areas of concern. The areas were: (a) scope
of transportation programs, (b) school district finmancial authority for
pupil transportation, (c) state organizational patterns governing pupil
transportation, (d) liability for transportation programs, (e) district
purchasing and contracting powers related to pupil transportation, and
(f) general operational authority. Each subdivision was further divided
to permit a more detailed analysis.
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Major Findings

The following is a summary of tne major findings of the study:

1. School pupil transportation programs grew from a measure
designed to facilitate equal educational opportunity intc a significant
school enterprise whose scope encompassed many educational undertakings.

2. School consolidation, the development of the automobile, high-
way improvement, and swelling school enrollment caused a spectacular
growth in school transportation during the second quarter of the twentieth
century.

3. School transportation *egislation changed from general, broad
authorization to specific, directive control over most aspects of pupil
transportation programs.

4, The law is in general agreement throughout the nation as to:

a. the authority of state legislatures to enact pupil
transportation legislation.

b. the wide discretion of local school boards in the
operation of school transportation programs.

c. the authority of school boards to purchase equipment,
employ drivers, and contract for tramsportation services.

5. Less general agreement is found in relation to matters such
as:

a. the transportation of non-public school pupils.

b. the liability of school districts for injuries and damages
as the result of school bus accidents.

c. the extension of pupil transportation to include activi-
ties, non-educational uses, and for the purpose of
achieving school racial balance.

d. the extent and weight of state agency authority over
pupil transportation programs.

\»]
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INTRODUCTION

Pupil transportation systems in the public schools of the nation
developed out of the desire to implement the American dream of equal
educational opportunity for every child, no matter where he might reside.
Transportation of school pupils became necessary as rural schools were
consolidated into educational centers remote from the residence of many
pupils. The expanded use of school transportation meant distance from
the school would be no great barrier to the acquisition of that education
which the state guaranteed gratuitiously. Thus, pupil transportation
became one more means of assuring the achievement of the great American
dream of a free and accessible educatior. at public expense for every
child,

Urban school districts also began to transport pupils, because
even in cities, distances became too great for pupils to walk to school.
As cities became clogged with vehicular traffic, school districts were
forced to make additional transportation facilities available to insure

the safety of pupils.

Later, a new dimension was added to pupil transportation when
efforts to broaden the experiences of children led to the use of school
buses as instructional tools. Bus2s were widely used for excursions,
field trips, and for other extensions of the instructional program in
addition to their use for transporting pupils to and from school.

Because of the growth of school population and the dimensions
added to the use of school buses, pupil transportation was one of the g
fastest growing aspects of public school systems in recent years. The
year 1966-67 was illustrative of the magnitude of the pupil transportation
enterprise. In that year 16,684,922 pupils were transported to the
public schools of the nation at an expense of $763,600,617. The cost of
transporting pupils was a significant portion of school operating expen-

ditures.

The rapid growth of pupil transportation services resulted in a
myriad of variations between the states in pupil transportation legis-
lation and practice. Court decisions, statutes, and administrative
rulings related to pupil transportation have often been conflicting and

inconsistent.

OBJECTIVE

The purpose of the study was to determine the historical-legal
development and current legal status of pupil transportation in the

3




public schools of the United States. The legal principles which governed
and controlled pupil transportation practices made up the legal status.

RESEARCH METHODS AND PROCEDURES

The basic research design used in the study was that of historical-
legal research. The historical-legal development of public school pupil
transportation was developed to provide the necessary background for
determining the current legal status of transportation programs. This
background was developed from a review and analysis of historical and
educational literature, legal writings and references, government publi-
cations, and writings in general school administration.

The current legal status of school transportation programs was
determined from three basic sources: (a) state constitutiomnal provisions,
(b) state legislative enactments, and (c) court of record cases.

The constitutions and statutes of all fifty states were surveyed
and all references pertinent to the problem were categorized and recorded.
Court of record cases pertaining to the problem were identified through
use of the Descriptive Word Index, Decennial Digests, and General Digests
of the American Digest System. Additional cases and general principles
of law were obtained from the appropriate units of American Jurisprudence
2d and Corpus Juris Secundum. The cases noted were then briefed from the
National Reporter System, the United States Supreme Court Reports, and
the various state reporters. Cases used in the final report were shep-
ardized to determine their most current status.

An analysis was made of the constitutional, statutory, and case
law data utilizing the categories developed in the study. The analysis
of the data collected allowed conclusions to be drawn, in the form of
principles of law governing public school transportation in the United
States.

HISTORICAL-LEGAL DEVELOPMENT OF PUBLIC SCHOOL
PUPIL TRANSPORTATION PROGRAMS

The need for pupil transportation in this country has existed
since the formation of the first school. However, from early colonial
days until late in the nineteenth century, transportation facilities in
much of the nation were severely limited. During this time, the child
who lived more than a walking distance from school traveled by whatever
means his parents could provide. Pupil transportation was considered to
be the private concern of parents rather than a function of some govern-

mental unit.

-
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The early attempts to make educational facilities accessible to
every child resulted in the placement of school buildings in almost
every community. As the population spread from the early compact setc.le-
ments, access to schools became zn increasingly difficult problem to
solve.

New England educators were the first to realize that extreme
multiplicity of schools would inevitably result in unequal educational
opportunities for children as well as in inefficient use of school funds.
This realization led to legislative authorization for schools to con-
solidate. Massachusetts was the first state to so act when the legis-
lature of that state passed a union school law in 1838. Within the next
twenty years, eight states had followed Massachusetts in the school
consolidation movement. The increase in school consolidation caused an
increased need for the transportation of pupils.

Massachusetts again was the first state to meet an educational
need through a legislative enactment. 1In 1869, the Massachusetts legis-
lature enacted a law which provided that any town in the Commonwealth
could raise by taxation or otherwise, and appropriate money to provide
for the transportation of pupils to and from the public schools.

The importance of the law was jllustrated by the fact that not
only was pupil transportation established as a public function but also
was estabiished as a legitimate part of the public tax program.

As the educational influence of Massachusetts spread, so spread
the practice of authorizing school consolidation and the transporiation
of pupils. Early authorization for school districts to consolidate
schools preceded the authorization for the transportation of pupils by
a number of years. After 1890, legislatures often combined school
consolidation and pupil transportation legislation into a single enact-

ment.

Twenty-four states had authorized school consolidation by 1900.
All states had followed suit by 1913. The year in which each state
enacted school comsolidation legislation appears in Table 1.

Similarly, eighteen states had legislatively given authority for
school districts to provide pupil transportation by 1900. All states
had enacted laws which either permitted or compelled the transportation
of pupils by 1919. The year in which each state authorized the transpor-
tation of public school pupils appears in Table 2.

By the end of World War I, several factors were in operation
which were to have a great impact upom pupil transportation programs.
First, the automobile was becoming commonplace even in rural America.

The number of registered motor vehicles in the nation tripled between

1919 and 1929. Second, the number of miles of surfaced rural roads nearly
doubled during the same period. Finally, the enrollment in public
elementary and secondary schools increased by nearly one-fourth. These

5
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Table 1

Year of Statutory Authorization for School Consolidation
by State, 1838-1913

Date State Date State
1838 Massachusetts 1901 California

: 1839 Connecticut 1901 Missouri

E 1843 Michigan 1901 Minnesota

- 1844 Vermont 1901 Pennsylvania
1847 Ohio 1902 Louisiana
1853 New York 1903 Virginia
1854 Maine 1903 Tennessee
1956 Wisconsin 1903 Oregon
1857 New Hampshire 1903 Oklahoma
1861 Delaware 1904 Maryland
1873 Iowa 1905 Illinois
1873 Indiana 1907 Arizona
1885 North Carolina 1907 New Mexico
1866 New Jersey 1908 Kentucky
1889 Florida 1908 West Virginia
1889 Nebraska 1909 Colorado
1890 Washington 1910 Alabama
1893 Texas 1910 Mississippi
1896 Utah 1911 Arkansas
1896 South CGarolina 1911 Georgia
1897 Kansas 1913 Montana
1898 Rhode Island 1913 South Dakota
1899 North Dakota 193 Wyoming
1900 Idaho 1913 Nevada

Source: J. F. Abel, Consolidation of Schools and Transportation of Pupils,
Bulletin No. 41, U.S. Department of the Interior, Bureau of
Education, Washington: Government Printing Office, 1923, p. 22.




Table 2

Year of Statutory Authorization for Public Pupil
Transportation by State 1869-1919

Date State Date State

1869 Massachusetts 1903 Virginia

1876 Vermont 1904 Maryland

1880 Maine 1905 Oklahoma

1885 New Hampshire 1905 Utah

1689 Florida 1907 Missouri

1893 Connecticut 1908 West Virginia
1894 Ohio 1909 Colorado

1895 New Jersey 1810 Mississippi
1896 New York 1911 Arkansas

1897 Iowa 1911 Georgia

1897 Nebraska 1911 Illineis

1897 Pennsylvania 1911 North Carolina
1897 Wisconsin 1912 Kentucky

1898 Rhode Island 1912 South Garolina
1899 Kansas 1912 Arizona

1899 North Dakota 1913 Idaho

1899 South Dakota 1913 Tennessee
1899 Indiana 1915 Nevada

1901 California 1915 Alabama

1901 Minnesota 1915 Texas

1901 Washington 1916 Louisiana
1903 Michigan 1917 New Mexico
1903 Montana 1919 Delaware

1903 Oregon 1919 Wyoming

Adapted from: J. F. Abel, Consolidation of Schools and Transportation of
Pupils, Bulletin No. 41, U.S. Department of the Interior,
Bureau of Education, Washington: Government Printing Office,

1923, p. 22.




factors, accompanied by a continuing consolidation of schools, gave an
impetus to puril transportation programs. The gfrowth of pupil transpor-
tation programs since 1919 is shown in Table 3.

School pupil transpcrtation statutes in the various states were
quite general umtil well into the twentieth century. Statutory provisions
commonly permitted or directed boards of education to tramsport pupils
living at such a distance from school as to remder their attendance
impracticable without transportation. Even following the inclusion of
specific distance requirements for transportation eligibility, consider-
able confusion existed in the interpretation of the statutes. The lack
of specificity resulted in many court interpretations regarding the intent
and applicability of the statutes.

The number of pupil transportation cases to reach courts of record
appears in Table 4. More than fifty per cent of the pupil transportation
cases reached the courts in the three decades following 1926. The
greatest number of cases were litigated between 1926 and 1936. Thus many
of the common law precedents concerning pupil transportation were estab-
lished before the middle of the twentieth century.

In developing the historical-legal background, primary attention
was focused on the pupil transportation cases reaching the courts between
1920 and 1958. The year 1920 was significant for two reasons: (a) by
1920, all states had given legislative authorization for the traaspor-
tation of school pupils at public expense, and (b) by 1920, the motorbus
had begun to allow the rapid expansion of pupil transportation services.
Pupil transportation litigation which occurred in the decade 1959 to
1968 was treated as part of the current legal status in a later section
of the study. All references to court decisions were keyed by number to
the case citation in the annotated case table in Appendix C.

The courts of the period had uniformly held that legislative
authorization for the transportatiem of school pupils at public expense
was constitutional. 1In upholding the constitutionality of statutes
which authorized transportation the courts rejected charges that such
legislation constituted: (a) the granting of public funds for a private
purpose (1), (b) the enactment of laws for individual benefit (2),

(c) a violation of the right of due process (3), and {(d) a delegation
of legislative authority (4).

The majority of court authority also held that a school board
could not expend funds for pupil tramsportation unless it was specific-
ally authorized to do so by statute (6). However, a few courts held that
a school board might provide transportation under implied powers (8).

Statutes using the words "may provide transportation' were held
to be permissive in nature, allowing boards to exercise discretion (10);
while "shall provide'" was held to be mandatory upon boards (11). 'When
necessary' was held to be mandatory in some instances depending upon
the circumstances of the case (13). The use of "convenience of access"”

8
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Table &

Number of Pupil Transportation Cases Reaching
Courts of Record 1£58=1968

Period Number of Cases
1658-1896 5
1897-1906 2
1907-1916 14
1916-1926 35
1926-1936 80
1936-1946 60
1946-1956 54
1956-1966 59
1966-1968 19

Total 328

Source: Decennial Digests of the American Digest System.

10




in enabling legislation was held to imply a mandatory requirement for
transportation (14).

Courts further held that boards were not relieved of the mandatory
duty to provide transportation due to the high cost of tramsportation (15)
or to their own failure to appropriate funds (16).

School boards were given wide discretionary powers by the courts
over such matters as: the adequacy of bus shelters (17), discontinuance
of bus service under permissive legislation (18), decisions about who
should be transported (19), and making payments to parents in lieu of
providing transportation (20). The courts were reluctant to intervene
in such matters unless board discretion was abused through arbitrary or
capricious action.

Less discretion was allowed when transportation was provided as
a part of school consolidation plans (21). Greater duty existed to
transport pupils when schools hal been closed or combined.

The transportation of parochial school pupils first became the
subject of litigation in an Oklahoma case in 1912 (22). 1In that case,
the court held that a statute requiring public carriers to transport
public school pupils at reduced rates encompassed parochial pupils as
well.

In later cases the courts were divided as to the constitutionality
of transporting non-public school pupils at public expense. By 1946,
eleven decisions had been rendered on the subject. The courts in seven
instances held that the use of public funds for the transportation of
parochial and non-public school pupils violated constitutional prohibi-
tions against aid to sectarian institutions (23). However, four courts
had upheld the use of public funds to transport pupils to parochial
schools citing: the state's function of enforcing school attendance (24),
the state’s responsibility for protecting children on the highways (25),
the valid use of police power for a public purpose (26), and the fact that
the child was benefited rather than the institution he attended (27).

The United States Supreme Court received its first and only
parochial school transyortation case in 1947 (28). The court held that
a New Jersey statute, which provided public school transportation benefits
for parochial school pupils, was not violative of the federal constitution.
This case was the culmination of the controversy over the federal consti-
tutional question of using public funds for the transportation of parochial
school pupils. However, the conmstitutionality of such transportation in
the various states was still unresolved.

Following the Supreme Court test, a Kentucky court prohibited
the use of public school money for tramsporting parochial school pupils,
but did allow the use of other public funds (29).

11




A number of other courts subsequently ruled that the transportation
of parochial school pupils at public expense violated state constitutional
provisions (30).

The courts, in the first half of the twentieth century consistently
held that providing transportation for pupils was a governmental function
of boards of education (31). Hence, until 1¢59 the principle of govern-
mental immunity from liability for torts was customarily applied to injury
claims against school districts and school officials arising from school
bus accidents (32).

All courts, however, were not in complete agreement concerning
governmental immunity in pupil transportation cases. School officials
were, upon occasion, held liable for their negligence in the operation
and supervision of transportation programs (34). A few decisious allowed
damages against the district itself. An Illinois court allowed damages
to be assessed but restricted the settlement to non-public funds (35).
Other courts interpreted state statutes as a waiver of school district

immunity (36).

The effect of liability insurance on the governmental immunity
of school districts was unsettled in the courts of the period. The pre-
vailing opinion of the time was that liability insurance did not abrogate
the immunity of the district or of district officials (37). On the other
hand, several courts held that the purchase of liability insurance by a
school district waived governmental immunity to the extent of the insur-

ance (39).

Nearly all of the courts held that school bus drivers could ke
held liable for injuries resulting from their negligence. Less agreement,
however, existed as to the degree of care required by a driver to avoid
charges of negligence. Courts described the degree of care required as
being greater than that required of common carriers (41), the same as

" common carrier care (42), less than common carrier care (43), and as

extreme care (44).

For a driver to be held liable, the courts held that one or more
conditions needed to be met: (a) the negligence was the proximate cause
of the injury (45), (b) the driver must have had knowledge of the danger
(46), (c) contributory negligence on the part of the injured was absent

(47).

Boards were held to have wide discretion in the purchase of
school buses (43); however, the discretion did not extend to the incurring
of bonded indebtedness for the purchase unless specifically authorized by

statute (49).

Courts were reluctant to interfere in the operational aspects of
school transportation programs unless there was evidence of fraud or mal-
feasance. This was demonstrated by the uniformity of court decisions in
upholding the discretion of school boards in routing buses (50).
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The power of school boards to provide free tranmsportation for
students attending school activities was "aft largely unsettled by the
courts of the period, Several courts strictly interpreted the "to and
from school" clauses in pupil transportation statutes and held that
boards had no discretion to so extend transportation services (51).
Other courts indicated that transportation could or should be provided
for outside of school activities (52); while one court allowed Iree
transportation for students who were required co attend the activities

(53).

Another issue which was not definitely resolved prior to 1959
concerned the authority of school boards to transport pupils outside
of the local district. A number of courts held that school boards were
without authority to transport pupils outside of the district in light
of the statutes then in existence (54)., Conversely, a number of courts
interpreted statutes as allowing the transportation of pupils outside
the district (55).

CURRECT LEGAL STATUS

The current legal status of pupil transportation programs in the
public schools of the United States was determined from the constitutions
and statutes of the fifty states in effect as of January 1, 1969, from
the legal precedents established in the historical-legal development
of transportation programs, and from the court of record cases reported
from 1959 to 1968 inclusive.

For the purpose of this study, pupil transportation programs
were subdivided into six general areas of concern. The areas were: (a)
scope of transportation programs, (b) school district financial authority
for pupil transportation, (c) state organizational patterns governing
pupil transportation, (d) liability for transportation programs, (e)
district purchasing and contracting powers related to pupil transporta-
tion, and (£f) general operational authority. Each subdivision was
further divided to permit a more detailed analysis.

Scope of Transportation Programs

The scope of pupil transportation programs was divided into the
categories of: (a) general authority, (b) distance specifications, (c)
transportation of non-public school pupils, and (d) transportation for
exceptional children,

General authority. The preponderance of court authority has
continued to assert that the providing of pupil transportation by school
districts is a governmental function (56). The constitutionality of
legislation authorizing the transportation of pupils to public schools

i3
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has been well-established. Most litigation concerning school board
authority for providing transportation has centered around the duties
imposed by transportation statutes. Recent courts have consistently
held that no duty is conferred upon school boards to provide transpor-
tation beyond specific statutory requirements (57).

The statutes of seventeen states contain mandatoxy provisions
for the transportation of certain classifications of school pupils. The
mandatory provisions often related to types of school districts: to wit
consolidated districts or to children residing a specified distance
from school, usually 1% to 2 miles.

The statutes of all but three states contained some provision
for pupil transportation which was permissive in nature. Again, the
provisions were usually related to district classification or distance
requirements,

Discretionary authority of school boards over transportation
conducted under permissive legislation was held to include the discretion
to discontinue service due to hazards (59), operational problems (60),
but not on the basis of operational expense alone (61). The existence
of hazards also prompted one court to require a school board to initiate
pupil transportation (62).

Distance specifications., Distance specifications for providing
pupil transportation are contained in the statutes of twenty-six states,
One and one-half and two miles are the distances most frequently men-
tioned. Distance specifications in several instances are related to the
level of the schools involved. The courts consistently upheld school
boards in their close adherence to statutory distance requirements (63).

Where questions of the measurement of distance to meet statutory
requirements arose, recent courts have uniformly held that the distance
should be measured from the loading point to the unloading point over
the shortest usually travelled route (65).

The nature of statutory authorization and the distance specifi-
cations for pupil transportation in each state are contained in Table 5.

Transportation of non-public school pupils. The constitutions
of the states of Delaware, New Jersey, New York, and Wisconsin contained
specific authorization for school boards to transport non-public school
pupils at public expense,

Nine states had statutory provisions which permitted local schonl
districts to transport non-public school pupils at public expense. The
validity of the statutes in two states were in question, however, due to
rulings by either the state supreme court or state attorney general,

Two states permitted non-public pupil transportation only if the neces-
sary expenditures were made from non-educational funds.

14
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School districts in sixteen states were required by statute to
provide transportation for some classification of non-public school
pupils. The conditions under which the transportation was to be provided
varied considerably from state to state. Nine states required that traas-
portation be provided on the same basis for non-public school pupils as
for public school pupils. Seven states required the transportation to
be provided only along routes established for public school pupils. “Ine
state required the parents of the non-public school pupils to pay a pro-
portionate share of the transportation costs. A compilation of state
statutory provisions relating to the transportation of non-public school
pupils appears in Table 6,

The transportation of non-public school pupils at pubiic expense
was one of the most frequently litigated areas of pupil transportation
in the past decade. Despite the frequent litigation, the issue remains
unsettled in many states.

Recent court decisions which have sustained legislation authoriz-
ing public support of non-public school pupil transportation have done so
on two general bases. First, courts have held that such legislation was
for the public purpose of insuring the health, educatien, or safety of
children (67). Secondly, some courts have held that the legislation
resulted in benefit to the individual child rather than to the insti-
tution he attended (68).

Transportation of non-public school pupils at public expense was
disallowed by five courts since 1958 [69). 1In each case, the traaspor-
tation was challenged as being aid to a sectarian institutions due to
the inclusion of parochial school pupils in the programs.

Transportation of exceptional children. Forty-three states have
made statutory reference to the transportation of some classification
of exceptional children. Handicapped and physically handicapped children
were the most frequently mentioned classifications. The type of provision
made for the transportation of exceptional children varied rather widely
among the states. The most common provision was for the distance re-
quirements for transportation to be waived for the type or types of
exceptional children mentioned. Several states included provisioms for
transportation in their financial support programs for special schools.
The types of exceptionality for which special transportation programs
were authorized in the various states appears in Table 7.

The few cases that have been litigated concernimng the transpcr-
tation of exceptional children indicated that in the absence of specific
statutory requirements, no mandatory duty existed for school districts
to provide special transportation programs for such children (71).
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School District Financial Authority for Pupil Transportation

The special financial authority granted school districts for
providing pupil transportation was divided into four categories. The
categories were: (a) special comditions by which transportation equip-
ment may be purchased, (b) authority to levy a special tax for trans-
portation services, (c) authority to charge fees for tramsportation
services, and (d) authority to make payments in lieu of providing
transportation. The types of special financial authority given local
districts for pupil transportation in the statutes of each state appears
in Table 3.

Special conditions by which transportation equipment may be
purchased. Thirteen states have given staturory authority for school
districts to borrow money, issue bonds, or issue notes for the purchase
of transportation equipment. Seven states have authorized the purchase
of transportation equipment through deferred payment contracts. One
state a2llows the accumulation of a special fund for the purchase of
such equipment.

Authority to levy a special tax for transportation services.
Eight states allow school districts to levy special taxes for the
purchase and operation of transportation equipment. Such levies ordin-
arily require the approval of the voters of the district and were
frequently combined with elections for the purpose of authorizing pupil
transportation programs.

Authority to charge fees for pupil transportation. Transportation
of pupils to and from school, when conducted in accordance with statutory
standards, is almost universally provided without charge. However, in
seven states, fees may be charged for certain supplemental or optional
transportation programs. The supplemental programs mentiored by the
states included transportation for school activities, transportation of
non-public school pupils, transportation of pupils living less than the
required distance from school, and pupils transported by municipal
transit systems.

Authority to make payments in lieu of providing transportation.
Twenty-five states give specific authority to school boards to make
payments to parents in lieu of providing transportation, when in the
judgment of the board it is more feasible or economical to do so. Fre-
quently this authority is combined with authority to provide board and
room in lieu of providing transportation.

The sole case reported in the last decade concerning the financial
authority of school districts in transportation matters, was related to
the collection of fees (72). 1In that case, the court held that fees
could be charged for the transportation of high school pupils when such
transportation was optional with the board of education.
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State Organizational Patterns

Most states grant primary authority for providing pupil
transportation to local boards of education. Each state, however, grants
specific statutory authority to one or more state agencies for the
establishment of rules and regulations governing some aspect of local
Pupil transportation programs. The designated regulatory agency and the
types of control specified in each state are shown in Table 9.

Regulatory agencv. The state education agency was mentioned in
the statutes of forty-six states as having some direct control over the
transportation of pupils. The authority given the state education agency
was frequently shared with one or more other state agencies. The state
highway or safety agency and the state motor vehicle department were
those most frequently given authority to assist the educational agency.

Courts in Minnesota and Conmecticut have ruled that the
regulations and requirements of the state board of education regarding
pupil transportation, adopted pursuant to statute, have the force and
effect of law (73). By contrast, the Supreme Court of Alabama held that
the state board of education had no authority over pupil transportation;
that authority having been specifically conferred by the legislature upon
county boards of education (74).

Regulatory avthority. The authority given to state agencies
concerning pupil transportation was most frequently termed general
operational control and regulation of bus standards and specifications.

In addition, twenty-three states gave specific control over school bus
driver standards and training to a state agency; while seventeen states
specified control over the inspection of school buses. A lesser number

of states allowed agency control over transportation contracts, bus
routes, tramsportation equipment purchases, and bus maintenance standards,

District Liability for Pupil Transportation Programs

The traditional immunity of school districts from liability for
tortious action has come under increasingly frequent scrutiny by the
legislatures and courts in the last decade. The doctrine of sovereign
immunity, omnce virtually impenetrable, has begun to be vulnerable.
Legislative action and court decisions have resulted in the waiver of
tort immunity for school districts in a number of states.

Tort immunity of school districts. Specific mention of the tort
immunity of school districts or offirials was made in the statutes of
but two states. On the other hand, eighteen states have waived the
immunity of various governmental units, including school districts, by
legislative action. Seven of the states have enacted general waivers,
while eleven states have waived immunity only to the extent of liability
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insurance or within specified financial limits. The statutcry tort
immunity status of the fifty states is shown in Table 10.

In addition to the legislative action which has waived the tort
immunity of school districts, a number of court decisions in the past ten
years have followed the precedent of the Molitor decision (75) in waiving
governmental immunity. ©Nine states had recent court rulings which
either waived school district immunity or cast considerable doubt upon
its status (76). During the same period, other rulings of the courts
have upheld the common law principle of sovereign immunity for school
districts (77). The current common law status of tort immunity for

school districts is contained in Table 11.

A majority of the court cases regarding the liability of school
districts for torts arising specifically from school transportation
programs were concerned with the extent and degree of care which must :
be exercised with school pupils. ™Nearly all courts have held that school :
bus drivers will be held personally liable for injuries growing out of ;
their own negligent acts. Most courts have also held that drivers are
precluded from offering governmental immunity as a defense.

The degree of care to be exercised by bus drivers has been
described by the courts in terms that range from extraordinary to reason-
able (78). Courts have given almcst universal acceptance to the duty
of a driver to warn pupils of the dangers surrounding pupil transpor-
tation (79). Further, there is general agreement that the driver's zone
of responsibility encompasses the loading znd unloading of pupils as
well as for their safety while the bus is in motion (80). Courts, how-
ever, have been reluctant to find a driver negligent in the event an
accident was considered unavoidable (81).

Indemnification of school transportation programs. The trend
toward loss of the defense of governmental immunity for tortious action
has prompted state action toward the authorization of indemnification
measures for local school districts. Table 12 indicates the indemni-
fication measures currently authorized in each of the states.

S u? MR B ik ks U Vi v w b % LG SEd Saw b bl MM v he & f KL Ml L mowe

Liability insurance has been the most popular indemnification
measure to be made available to school districts. Forty-one states have
authorized the use of liability insurance by school districts. Of the
statutory provisions relating to school district liability insurance,
twenty are permissive in nature and twenty-one are mandatory.

In addition, four states have enacted save-harmless statutes by
which the state guarantees that school employees will suffer no financial
loss due to damage suits resulting from the performance of their duties.
Two states are self-insured through the creation of state accident
contingency funds from which damages may be paid from the state treas-
ury, thus absolving districts of financial responsibility for injuries
resulting from pupil transportation. Two states give local districts
the authority to levy special taxes for the satisfaction of judgments.
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Table 11

Common Law Status of Liability of School Districts
for Torts in States With No Statutory Waiver

State Status State Status
Alaska Immune Montana Liable?
Arizcna Liable New Hampshire Immune
Arkansas Immune New Jersey Liable
Colorado Immune New York Liable
* Georgia Liable North Dakota Immune
F Indiana Immune Ohio TImmune
L Towa Immune Oklahoma Tmmune3
: Kansas Tmmune? Pennsylvania Tmmune3
£ Kentucky Immune South Dakcta Immune
| Maryland Tmmune Tennessee Liable?
Michigan Tmmune3 Texas Immune
. Mississippi Liable® Wisconsin Liable
'(} Missouri Immune Wyoming Liabled

bt

1 1Exceptions: 1) when a nuisance is maintained, 2) in ministerial
& acts, and 3) when waived by statute.

2Tn governmental functions if no nuisance is maintained.

E 31n governmental functions.

%70 the extent of the $5,000 statutory limit.

5 .
To the extent of insurance coverage.
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In ruling on the powers of school districts to purchase liability
insurance, the courts have uniformly held that the express authority
contained in the statutes of the state camnot be exceeded. Following
this line of reasoning, courts have held that statutory authorization
to purchase liability insurance covering pupil transportation programs
did not authorize the purchase of public property damage insurance Or
general liability insurance for the school district (82).

School District Purchasing and Contracting Powers

Early statutes which authorized the tramsportation of school
pupils made no specific mention of how the transportation was to be
provided, However, as the transportation of pupils became a major
undertaking, the states became more specific as to the conditions under
which the services was to be arranged., As a result, limitations were
placed upon local district authority to purchase equipment and contract
for transportation services,

District purchasing authority. Thirty-six states grant specific
authority to local school districts to purchase transportation equipment.
Nine of these states require the purchases to be made based upon competi-
tive bids., TFive states require that the purchase or the bids received
be approved by an agency of the state, In four states, transportation
equipment is purchased either by or through a state agency. Four
additional states make centralized purchasing facilities available to
local school districts. The statutory provisions for the purchase of
school transportation equipment are summarized in Table 13,

Tn the absence of specific statutory requirements, courts have
held that local districts are not required to solicit bids for trans-
portation equipment, mor are they required to accept only the lowest

bid submitted (83).

District contracting authority. Forty-two states grant specific
authority to local school districts to contract for transportation
services. Seven states require that transportation contracts be pre-
pared or approved by an agency of the state, Five states require that
competitive bids or proposals be solicited prior to the awarding of a
contract. The maximum duration of a transportation contract is
specified in sixteen states, Although the limits range from three to
seven years, the most common limit for contracts is five years, The
authority of school districts in the various states to contract for
transportation services is shown in Table 14,

General Operational Authority

As pupil transportation programs expanded into areas other than
the movement of children to and from school, the general operating
procedures for the programs have become increasingly complex., Bus
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routes, standards for bus routes, and extended educational and non-
educational use of school buses have received considerable legislative
and some judicial attention,

Bus routing authority and standards., The statutes of eighteen
states grant specific routing authority to local school districts.
However, in fourteen of these states some form of state approval of
routes is required, Statutory routing authority and standards are
contained in Table 15.

A majority of court decisions has held that the courts have no
control over the formation of bus routes when there is no abuse of
board discretion. Board discretion in routing has been held to prevail
even though pupils are required to cross busy highways in order to
reach the bus (84).

A number of states have enacted legislation prescribing certain
routing standards for school buses. Three states have set the maximum
time that a child may be required to travel by bus in order to reach
school, Six states have specified the maximum distance that a pupil may
be expected to travel to reach the school bus stop. Eighteen states
permit the routing of school buses into other school districts, while
four permit routing into other states,

The courts have consistently held that school districts do not
have the duty, and in some cases the authority, to provide transportation
outside of the school district or state without a specific legislative
enactment to that effect., Districts are, however, often permitted to
provide such transportation (85).

Extended use of pupil transportation equipment. As efforts to
broaden the educational experiences of children beyond the classroom
have grown, so has grown the extension of pupil transportation programs.
Thirty-seven states have authorized the use of pupil transportation for
purposes other than to convey pupils to and from school. More than half
of the states have authorized the use of pupil transportation for school
or extra~curricular activities., Both cases litigated in the past decade
have upheld transportation to school activities (86).

The statutes of six states authorize the use of pupil transpor-
tation for summer, vocational, or trade schools. Ten states permit
school buses to transport teachers or other school employees, Four
states allow the use of transportation for field trips and excursions.

Pupil transportation programs have frequently been extended as
a part of school integration plans. Disputes have reached the courts
concerning attempts which have been made by school districts to both
hasten and delay school integration through the use of school transpor-

tation programse.
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E Where dual school systems have existed in the past, the courts
E have held that integration requires the integration of all school
services including transportation, Also, there is common agreement by
the courts that where an open transfer plan for integration is used.
buses must be riuted to the maximum extent feasible to facilitate the
transferring pupils (87).

Adventitious school segregation in the North has been attackad :
by use of a number of plans, many of which require the use of pupil f
transportation services, The use of pupil transportation as a part
of school district plans to overcome adv..ntitious school segregation
and balance the races has been upheld in eight separate decisions., In
each case, school authorities had undertaken transportation programs
voluntarily as a part of a plan expressly designed to balance the races
in the schools, 1In several decisions, recognition was given to the lack
of a constitutional mandate to transport children for balancing purposes,
however, the lack ¢f such a mandate was held not to void an otherwise
lawful act on the part of the board (83),

8 3 A singular case was found wherein a court had ordered the
) transportation of pupils to overcome racial inequities in a school
N system (90), 1In that case, the court reasoned that transportation
‘ services were essential to the successful implementation of a transfer
policy,

Seven states have authorized the use of school pupil transpor-
tation for non-educational purposes., Authorization includes use by
recreation and youth groups, use for agricultural and emergency needs,
use for municipal activities, and use to aid summer student employment,
One state makes provision for the public rental of school transportation
equipment,

State provisions for the extended use of pupil transportation
equipment are summarized in Table 16,

CONCLUS I0NS

Conclusions, based on the findings of the study, were presented
under each of the areas of concern developed in the study,

Scope of Transportation Programs

State legislatures have the power to enact pupil transportation
legislation,

Boards of education may exexrcise wide discretion in providing
pupil transportation, so long as statutory limits are not exceeded and
capricious or arbitrary action is not taken,
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TS TP ST

No general duty exists for boards of education to provide pupil
transportation in the absence of a legislative mandate.

L TN

Genexral pupil transportation statutes are so restrictively |
interpreted as to exclude the tramspertation of pupils to non-public
schools,

Legislation authorizing the transportation of non-public school
pupils at public expense must be justified by the courts on one of the A
following bases if such legislation is to meet the constitutional re-
quirements cf most states: =

(1) Transportation is aid to the child rather than to the
instifution attended,

l. .L‘nmumF

(2) The providing of transportation is a valid means of enforc-
ing school attendance,

{(3) Transportation is necessary for the protection of the health
and safety of children,

Boards of education are under no special duty tc transport ex-
ceptional children in the absence of a statutory requirement,

School District Financial Authority for Pupil Transportation

Statutory authority is required for a school district to incur
indebtedness for the purchase of school transportation equipment,

Fees ordinarily may not be charged for the transportation of
pupils to and from school. Fees may be charged for certain optional and
supplementary transportation programs in some states.

School districts are generally allowed to make payment to the
parents of pupils eligible for transportation in lieu of providing the
transportation.

State Organizational Patterns for Pupil Transportation

Local school districts may be subject to the rules and regulations
of various state agencies in regard to pupil transportation,

When authority over pupil transportation is given by statute to
a state agency, the rules and regulations of that agency have the force

and effect of lawe
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District Liability for Pupil Tramsportation Programs

In most states, school districts and officials are not liable in
tort for injuries sustained as a result of pupil transportation in the
absence of a statute to the contrary,

School districts in a minority of states operate under court
imposed liability.

Where school districts and officials are immune from liability
under the common law, such immunity does not extend to the employees of
the district,

District Purchasing and Contracting Powers in Regard to Pupil Transpor-
tation -

School districts who legally provide transportation, have the
discretionary power to purchase and maintain transportation equipment,

School districts who legally provide transportation have the
discretionary power to contract for transportation services,

Ir the absence of mandatory legislation, school boards are not

required to purchase transportation equipment or contract for transpor-
tation services solely on the basis of the lowest bid submitted.

General Operational Authority

School board action concerning the routing of school buses is
not subject to review by the courts, unless discretion is abused or
statutory limits are exceeded.

School boards are under no duty to route buses into other
districts or states in the absence of an agreement to that effect,

Pupils may be required to walk a reasonable distance to meet a
school bus,

Where open-enrollment or transfer plans are in effect to desegre-
gate schools, buses must be routed to the maximum extent feasible to

accomodate the transferring students,

School transportation services must be provided to all races on
a non-discriminatory basis,

Pupil transportation may be used as part of a plan to correct
school racial imbalance.

School boards in most states have the authority to use school
transportation equipment for bonafide activities of the school distzict,

The status of non-educational use of school transportation equip-
ment is not clearly defined.
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Appciichin A

TABLE OF CONSTITUTIONS

Alabama: Constitution of Alabama of 1901.

Alaska: Constitution of the State of Alaska, 1956.
Arizona: Constitution of the State of Arizona, 1910.
Arkansas: Constitution of the State of Arkansas, 1874.
California: Zonstitution of the State of Califormnia, 1879.
Colorado: Constitution of the State of Colorado, 1876.
Connecticut: Constitution of the State of Connecticut, 1965.
Delaware: Constitution of the State of Delaware, 1897.
Florida: Constitution 1885, State of Florida.

Georgia: Constitution of the State of Georgia of 1945.
Yawaii: The Constitution of the State of Hawaii, 1950.
Idaho: Constitution of the State of Idaho, 1890.

I1linois: Constitution of the State of Illinois, 1870.
Indiana: Constitution of the State of Indiana, 1851.

Iowa: Constitution of the State of Iowa, 1857.

Kansas: Constitution of the State of Kansas, 1859.
Kentucky: Constitution of the State of Kentucky, 1962.
Louisiana: Constitution of the State of Louisiana, 1954.
Maine: Constitution of the State of Ma‘ne, 1965.

Maryland: Constitution of the State of Maryland, 1867.
Massachusetts: Constitution of the Commonwealth of Massachusetts.
Michigan: Constitution of the State of Michigan, 1963.
Minnesota: Constitution of the State of Minnesota, 1857.

Mississippi: Constitution of the State of Mississippi, 1890.
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TABLE OF CONSTITUTIONS (continued)

Missouri: Constitution of Missouri, 1945.
Montana: Constitution of the State of Montana, 1889. |
Nebraska: Constitution of the State of Nebraska.

New Hampshire: Constitution of the State of New Hampshire, 1784.

New Jersey: Annotated Constitution of 1947 of New Jersey.

New Mexico: Constitution of State of New Mexico, 1911.
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New York: Constitution of State of New York, 1954.

North Carolina: Constitution of Morth Carolina, 1868.

North Dakota: Constitution of the State of North Dakota, 1889.
Chio: Constitution of the State of Ohio, 1851. '}
Oklahoma: Constitution of the State of Oklahoma, 1907.
Oregon: Constitution of the State of Oregon, 1857.

Pennsylvania: Constitution of the Commonwealth of Pennsylvania, 1874.

Rhode Tsland: Constitution of the State of Rhode Island and Providence §r
Plantations, 1842.
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South Carolina: Constitution of the State of South Carolina, 1895.
South Dakota: Constitution of the State of South Dakota.
Tennessee: Constitution of the State of Tennessee, 1870.

Texas: Constitution of the State of Texas, 1876.

Utah: Constitution of the State of Utah.

-

E - 3 Vermont: Constitution of the State of Vermont, 1893.
A

:.ﬂ Virginia: Constitution of Virginia, 1902.

?': Washington: Constitution of the State of Washington.

West Virginia: The Constitution of West Virginia, 1872.
Wisconsin: Wisconsin Constitution.

Wyoming: Constitution of the State of Wyoming.
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Apperichg iz
TABLE OF STATUTES
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